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CRIMINAL LAWS 

 

• BRIBERY 
 
• CONFLICT OF INTEREST LAWS 
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I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Bribery 
18 U.S.C. § 201—Prohibits Public officials 
from: 
• Seeking, receiving or agreeing to accept anything 

of value 
• For themselves or others 
• In return for being 
• Influenced to aid in committing a fraud on the 

U.S. or 
• Induced to do/omit to do any act in violation of 

official duty 
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Presenter
Presentation Notes
Terms:
	QUID PRO QUO.  Bribery requires a specific item of value in return for the Public official’s agreement to perform or not perform an official duty. 	
	CORRUPT INTENT.   The item must be offered/received with the specific intent of corrupting a Public Official.
	PUBLIC OFFICIAL.   Broader than just employees.  Includes presidential nominees, candidates for  appointment to Federal positions, and could include Federal contractors.

Example:  Terry heads an investigation into contract irregularities that
implicates ABC Corp.  Tom, ABC’s President, has heard that
Terry and his wife are planning a trip to Europe.  Tom offers to
pick up the “tab” for the trip in return for Terry “going easy” in
his findings concerning ABC.  

Terry agrees to the deal.  Tom pays for the trip and Terry and
spouse enjoy their trip to Europe. 

Question:  Would there be a bribe if Terry’s investigation is completed and he finds no contract irregularities BEFORE Tom learns of the intended cruise and offers to pay for the cruise?    

Answer:  Absent a quid pro quo,  this would not be not a bribe.  However, given the substantial value of the payment and chronological tie between payment for the cruise and performance of official duties, it is possible that it might be prosecuted as an illegal supplementation of salary under 18 U.S.C. § 209.  Even if not clearly connected with Terry’s performance of duties, however, Tom is still a “prohibited source” and the gift most likely is being given based on Terry’s official position.  Its acceptance would likely be prohibited under the Standards.
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Conflicts of Interest 
18 U.S.C. § 208 -Prohibits a Federal 
employee from working on a Government 
matter that will affect the employee’s 
financial interests, or the financial interests 
of the employee’s:  
 Spouse or minor child 
 A general partner 
 An organization he serves as an officer, director, 

trustee, general partner, or employee, and 
 A person with whom he is seeking or has an 

arrangement for future employment.  
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Presenter
Presentation Notes
Terms and Notes:
PARTICIPATING PERSONALLY & SUBSTANTIALLY means direct involvement of significance to the matter (e.g., decision-making, advice, investigation, recommendation); not administrative or perfunctory involvement.
PARTICULAR MATTER.  A matter that is focused upon the interests of a specific persons, or a discrete and identifiable class of persons.  This would not only include party matters such as claims, law suits, contracts, grants, and investigations, but also policymaking and legislation focused on discrete groups. 
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Other Conflict Of Interest Laws 

 Representational Restrictions 
 18 U.S.C. § 203 -Prohibits Federal employees from 

seeking or accepting compensation for representing another 
before a Federal department, agency or court (not Congress) 
in matters where the U.S. is a party or has substantial 
interest 

 18 U.S.C. § 205 -Prohibits Federal employees from 
prosecuting or assisting in the prosecution of a claim against 
the U.S., representing another (with or without compensation) 
before a Federal department, agency or court (not Congress) 
in matters where the U.S. is a party or has a substantial 
interest 

 18 U.S.C. § 207 –Post government employment 
representation restrictions   
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Presenter
Presentation Notes
Terms & Notes:
	REPRESENTATION any communication, in writing or otherwise, or simply appearing before an executive or judicial branch official, where such shows an “agency” relationship.  
	SERVICES.  For Federal employees, the significant restriction is on compensated “behind-the-scenes” services.  NOTE:  Actual representation is also covered by 18 U.S.C. § 205.  See note under § 205.
        COMPENSATION must relate to the representation.
	SGEs.  Limited application. Check with SOCO.
	EXCEPTIONS.  Limited exceptions for representing family members or as fiduciary of an estate.  Check with SOCO.
	ENLISTED MEMBERS.  Statute does not apply.
Example of violation:  In her spare time, Kathy, a DoD employee, is a grant writer for Good Deed Doers, Inc. (“GGDI”), a charitable, non-profit entity seeking a Federal grant from the Dept. of Education (“DOE”).  Her GGDI pay is based solely on her work on the DOE grant application. GGDI submits its application, the grant is awarded by DOE to GDDI and Kathy is paid by GDDI for her services on that application.  
Question:  What if her pay from GDDI is a salary based on  all duties she performs for GDDI, not just for grant applications to be submitted to Federal agencies?
Answer:  Most  likely this would not violate 18 U.S.C. § 203 since there is no direct tie between the salary and the services rendered in support of the DOE application.  
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 Other Conflict Of Interest Laws
     

Supplementation of Federal Salary 
 18 U.S.C. § 209 -Prohibits Federal 
employees from seeking or receiving any 
compensation from: 
A non-Federal source, in return for; 
Performance of their official duties 
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Presenter
Presentation Notes
Example:  Tom speaks, as a DoD employee, at a conference hosted by NFO, a non-Federal organization.  At the end of the speech, NFO’s President presents Tom with a check for $200.  Tom accepts the check.

Question:  What if Tom tells the President of NFO that he cannot accept the check, but asked that NFO donate the money in his name to GDDI—his favorite charity?

Answer:  This could still constitute a violation of 18 U.S.C. § 209 as Tom has, in effect, accepted the money by directing its donation.  However, even if his actions do not violate the statute, they still may subject him to administrative discipline under 5 CFR 2635, subpart B, for accepting a gift based on his official position, and subpart G, for misusing his official position in order to benefit GDDI.  

Thought:  If you are to participate in an event where it is reasonable to suspect that an honorarium will be offered, avoid unnecessary embarrassment and address the issue before going.  Let the event planner know that you cannot accept it and that you cannot direct its donation in your name or the agency’s name.
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Administrative Rules 
 

 14 Ethical Principles  
 –A set of ethical values/goals for Federal 

employees.  May be the basis of discipline. 
 Executive Branch Standards of Conduct 

– Federal rules that implement the Ethics in 
Government Act & criminal statutes to prevent 
actual & apparent conflicts. 

 Joint Ethics Regulation (DoD 5500.07-R)  
 –A DoD supplemental regulation that imposes 

additional limits and restrictions on the Standards 
of Conduct for DoD    
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What About Contractors? 
 Contractors are not subject to the same 

ethics rules as Federal employees  
 Conflict of interest laws, Federal Standards of 

Conduct regulations, and Joint Ethics Regulation 
do not apply to contractor employees 

  Contractors are subject to: 
 Laws that apply to everyone  
Examples: Bribery; Gratuities; False Claims Act; 
Procurement Integrity Act 

 The internal work rules or ethical code of the 
contractor 

 Requirements imposed by the Federal Acquisition 
Regulation and the contract   
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Specific Topics 

The “Don’ts” 
Government Employees 
 Contractor Employees 

 Time Management 
 Information Security 
 Use of Government Resources  
 Training 
 Awards/Recognition  
 Gifts 
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Headquarters U.S. Air Force 

The Don’ts for Government 
and Contractor Employees 
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Government Employees  
Don’ts 

A Government employee may not: 
 Continuously supervise or control the work of 

contractor employees 
 Approve leave or other absences for contractor 

employees 
 Train or approve training for contractor 

employees 
 Conduct performance appraisals or evaluations for  

individual contract employees  
 Provide or approve employee performance awards 

for contractor employees 
 Control or influence contractor hiring decisions 
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Government Employee  
Don’ts 

 
Unless authorized by statute, the Government 
may not contract for personal services (FAR 
37.104(b)) 
 PERSONAL SERVICES CONTRACT- The term `personal 

services contract' means a contract under which, as a 
result of its terms or conditions or the manner of its 
administration during performance, contractor personnel 
are subject to the relatively continuous supervision and 
control of one or more Government officers or 
employees, except that the giving of an order for a 
specific article or service, with the right to reject the 
finished product or result, is not the type of supervision 
or control that makes a contract a personal services 
contract.  (Section 807, National Defense Authorization 
Act for Fiscal Year 2008.) 
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Contractor Employees  
Don’ts 

  Supervise or direct Government employees 
  Supervise the employees of other  
 contractors 

  Administer or supervise Government 
 procurement activities 

  Serve as replacements for Government 
 employees (without following commercial 
 outsourcing procedures) 

  Represent the Government  
  Perform inherently governmental functions 
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Inherently Governmental Functions 

A function “so intimately related to the public 

interest as to require performance by Federal 

Government employees.”   
 

Federal Activities Inventory Reform Act,   

PL 1 05- 270,  Sec 5  
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Inherently Governmental Functions 

Examples of inherently governmental functions 
from  Office of Federal Procurement Policy, 
Policy Letter 11-01 (12 Sep 11):   
Command of military forces and combat 
Determination of budget policy, guidance and 
strategy 
Selection or non-selection for Federal 
employment 
The direction and control of Federal employees  
Procurement Activities such as: determining 
requirements and pricing, approving contract 
docs, contract award and termination, voting on 
source selection and performance evaluation 
boards, administering contracts 
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Headquarters U.S. Air Force 

Time Management 
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Time Management 
 Time billed to the Government must be in  
furtherance of the contract 

 Government personnel may not ask contractor 
employee to work outside the scope of the 
contract   

 The contract and contractor supervisor control 
the time management of contractor employees, 
not Government supervisor 
 Holidays and other time off are governed by 
the contract, not government supervisor 

 “59 Minute Rule” and training holidays are 
unavailable to contractors 
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Time Management 

  Government Supervisors may not: 
 Authorize compensatory time for contractor 
employees 

 Authorize contractor employees to leave their 
assigned workplace or to attend activities 
unrelated to contract performance  (Town Hall 
meetings, Hail and Farewells, etc.) 

 Ask contractors to help with office social 
functions or Command events 

 Contractor employees may participate in Command 
and office functions when invited, authorized by 
their supervisor, and in a non-billable status 
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Headquarters U.S. Air Force 

Information Security  
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Information Security 
 Government personnel must not release 
nonpublic information to contractors unless 
they are cleared and authorized to receive 
the information 
 

When access is required under the 
contract, the contract should stipulate the 
limits of the access and appropriate 
protective measures (e.g., non-disclosure 
agreement)  
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Information Security 

 Contractor status must be identified 
 Distinctive badges 
 E-mail designation as CTR 
 No use of agency logo, seal, or name on 
business cards or letterhead 

 Contractor personnel attending meetings, 
answering Government telephones, and 
working with third parties are required to 
identify themselves.   

 Reports produced by contractors should be 
marked or contractor participation otherwise 
disclosed.   
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Information Security  
Precautions for Federal employees 
Avoid discussing nonpublic information or 
leaving sensitive documents when 
contractors are present in the workplace 

 Identify all members of audience before 
disclosing sensitive information 
Pay attention to badges 

Question contractor presence at 
meetings where sensitive issues or 
information may be discussed 

 Limit and be aware of e-mail distribution 
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Headquarters U.S. Air Force 

Use of Government 
Resources 
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Use of Government Resources 

 Contractors are ordinarily required to furnish 
all property necessary to perform Government 
contracts. (FAR 45.102) 

 Government-furnished resources 
 Contract controls the use of government 
resources 

Government supervisors do not have 
authority to authorize personal use of 
Government resource 
Refer to Contracting Officer or Representative 
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Headquarters U.S. Air Force 

Training 
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Training 

 Contractors are ordinarily required to 
provide employees who are trained and 
ready to perform the contract  

 Government personnel may not independently 
require or provide training to contractor 
employees unless called for in the contract 

Offers by contractors to provide training to 
Government employees free of charge 
should be considered under the CFR gift 
rules if not required by the contract  
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Headquarters U.S. Air Force 

Awards & Recognition 
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Awards & Recognition I 

DoDI 1400.25-V451, November 4, 2013,            
DoD Civilian Personnel Management System:  

 

    Awards - 
 Paragraph 3.h.:  Awards, awards programs, 

ceremonies, or receptions to acknowledge 
contributions by organizations or companies 
having a commercial or profit-making 
relationship with DoD must not be established.  
The specific condition by which the contribution 
of an entity that is also a DoD contractor may be 
acknowledged is outlined in the procedures in 
this volume.  
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Awards & Recognition II 

 DoDI 1400.25-V451, November 4, 2013, DoD Civilian    
Personnel Management System: Awards - 
 Enclosure 3, paragraph 11.b.2.:  To avoid issues in 

connection with contractual relationships and obligations, 
actual or perceived conflicts of interest, and actual or 
perceived acts of favoritism, persons, organizations, or 
companies having a commercial or profit-making relationship 
with the DoD or with a DoD Component will not be granted 
recognition. The single exception is if the contribution is 
deemed to be unrelated to and completely outside any 
contractual relationship with DoD and the recognition is 
clearly in the public interest.  Recognition is limited to a letter 
or a certificate of appreciation to the individual or to the 
organization signed at the lowest applicable level of the 
organization.    
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Headquarters U.S. Air Force 

Gifts 
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Gifts 

Unless an exception applies, DoD personnel 
shall not accept a gift from a Government 
contractor 
 Common Exceptions (5 CFR 2635.204): 
$20/$50 Rule  
Widely Attended Gathering 
Personal Relationship 
Contractors may not contribute to group gifts      
   (e.g. retirements, PCS) with Govt employees 

No prohibition against personal gifts to    
contractors (may be against their internal 
company rules) 
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Final Thoughts and Questions 
 
 
 

Questions? 
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