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SEC. 1210. EXTENSION AND EXPANSION OF AUTHORITY TO ACQUIRE
PRODUCTS AND SERVICES PRODUCED IN COUNTRIES ALONG A
MAJOR ROUTE OF SUPPLY TO AFGHANISTAN.

(a) EXTENSION OF TERMINATION DATE.—Subsection (f) of section 801 of the National
Defense Authorization Act for Fiscal Year 2010 (Public Law 111-84; 123 Stat. 2399) is amended
by striking “on or after the date occurring three years after the date of the enactment of this Act”
and inserting “after December 31, 2014”.

(b) EXPANSION OF AUTHORITY TO COVER FORCES OF THE UNITED STATES AND COALITION
Forces.—Subsection (b)(1)(C) of such section is amended by inserting *, the United States, or
coalition forces” before the semicolon at the end.

(c) REPEAL OF EXPIRED REPORT REQUIREMENT.—Subsection (g) of such section is
repealed.

(d) CLERICAL AMENDMENT.—The heading of such section is amended by striking “;

REPORT™.

Section-by-Section Analysis

This proposal would make three amendments to section 801 of the National Defense
Authorization Act (NDAA) for Fiscal Year 2010 (Public Law 111-84; 123 Stat. 2399), relating
to authority to acquire products and services produced in countries along a major route of supply
to Afghanistan. The first amendment would extend by two years the termination of authority on
a fixed date, which is in addition to the limitation on the availability of the authority under that
section to acquisitions “in support of military or stability operations in Afghanistan.” This
change is necessitated by operational developments in establishment and continued use of the
Northern Distribution Network (NDN). The second amendment would extend the authority
under section 801 to acquisition of products or services to be used by United States and coalition
forces in Afghanistan. The third amendment would repeal an expired reporting requirement.

The intent behind extending the termination of authority on a fixed date is so that
authority should remain available as needed for acquisitions in support of military or stability
operations in Afghanistan. In Chennai, India, on July 20, 2011, Secretary of State Clinton
delivered the following message: “I want to be very clear. The United States is committed to





Afghanistan and to the region. We and the Afghans are making progress on a new strategic
partnership declaration that will define our relationship after 2014. And through that partnership,
we will continue to assist the Afghan army and police and the Afghan Government. And we will
do everything we can to help the Afghan people rebuild after decades of war. At the same time,
we are pursuing an active diplomatic effort with all the countries in the region toward two goals:
First, a responsible political solution in Afghanistan and second, stronger economic ties through
South and Central Asia so that goods, capital, and people can flow more easily across borders.”.

This proposal supports requirements of both United States Central Command
(USCENTCOM) and the Defense Logistics Agency (DLA).

Extension and expansion of section 801 authority of the NDAA FY 2010 is important to
protect U.S. national security interests for Afghan operations. To support our efforts in Iraq and
Afghanistan, the United States and our coalition partners depend on the free flow of regular,
reliable, large-scale shipments of goods and supplies through Irag and Afghanistan’s regional
neighbors. This is particularly true in Afghanistan, a land-locked country in which U.S. or
coalition forces presence will likely remain high.

Most U.S. supplies currently enter Afghanistan from the south through Pakistan. As
noted above, helping to stabilize countries along a major route of supply to Afghanistan through
economic and security assistance is a U.S. national security priority. Purchasing goods and
services in the region in support of operations in Afghanistan would further that objective by
providing economic opportunity and putting concrete action behind the stated U.S. commitment
to building more stable, secure, and prosperous countries in the region. Moreover, local
purchases from the region will decrease overall transportation costs and risks.

Due to the increased instability in Pakistan, there is a growing need for the United States
to expand and diversify its supply lines, especially for United States Transportation Command
(USTRANSCOM) and USCENTCOM in the air, sea, and land.

Furthermore, this authority is aligned with U.S. procurement and acquisition policy
supporting critical efforts to bolster stability in the region, expanding the NDN, resupplying U.S.
forces in Afghanistan, and building partnerships and improving stability throughout the region.
By procuring goods locally, the U.S. will incentivize those governments along the route along
with their populations to support our efforts. Further, the U.S. will demonstrate in a concrete
way that we value the support of these countries, and that we aim to develop with them lasting
partnerships tied to the international effort to stabilize Afghanistan.

Budget Implications: This proposal would not increase costs to the Government to repeal the
fixed termination date of section 801 of the National Defense Authorization Act for Fiscal Year
2010 (Public Law 111-84; 123 Stat. 2399) and to expand the authority to acquisition of products
and services to be used by U.S. and coalition forces in Afghanistan. Increasing the local
procurement of goods locally will decrease overall U.S. transportation costs and risks. Shipping
goods from Europe or the United States to Afghanistan is very costly, requires multiple modes of
transportation, and relies on uninterrupted throughput in a number of diverse facilities (ports,
rails, roads, and air) in many different countries, while dealing with numerous customs services.





By reducing the distance, complexity, risk, and cost involved in resupplying forces in
Afghanistan, the United States will gain a strategic advantage in that effort.

Changes to Existing Law: This proposal would make the following changes to section 801 of
the National Defense Authorization Act for FY 2010 (P.L. 111-84):

SEC. 801. TEMPORARY AUTHORITY TO ACQUIRE PRODUCTS AND SERVICES
PRODUCED IN COUNTRIES ALONG A MAJOR ROUTE OF SUPPLY
TO AFGHANISTAN;-RERORT.

(@) IN GENERAL.—In the case of a product or service to be acquired in support of military
or stability operations in Afghanistan for which the Secretary of Defense makes a determination
described in subsection (b), the Secretary may conduct a procurement in which—

(1) competition is limited to products or services that are from one or more
countries along a major route of supply to Afghanistan; or

(2) a preference is provided for products or services that are from one or more
countries along a major route of supply to Afghanistan.

(b) DETERMINATION.—A determination described in this subsection is a determination by
the Secretary that —

(1) the product or service concerned is to be used—

(A) in the country that is the source of the product or service;

(B) in the course of efforts by the United States and the NATO
International Security Assistance Force to ship goods to Afghanistan in support of
military or stability operations in Afghanistan; or

(C) by the military forces, police, or other security personnel of
Afghanistan, the United States, or coalition forces;

(2) it is in the national security interest of the United States to limit competition or
provide a preference as described in subsection (a) because such limitation or preference
IS necessary—

(A) to reduce overall United States transportation costs and risks in
shipping goods in support of military or stability operations in Afghanistan;

(B) to encourage countries along a major route of supply to Afghanistan to
cooperate in expanding supply routes through their territory in support of military
or stability operations in Afghanistan; or

(C) to help develop more robust and enduring routes of supply to
Afghanistan; and
(3) limiting competition or providing a preference as described in subsection (a)

will not adversely affect—

(A) military or stability operations in Afghanistan; or

(B) the United States industrial base.

(c) PRODUCTS AND SERVICES FROM A COUNTRY ALONG A MAJOR ROUTE OF SUPPLY TO
AFGHANISTAN.—For the purposes of this section:
(1) A product is from a country along a major route of supply to Afghanistan if it
is mined, produced, or manufactured in a covered country.





(2) A service is from a country along a major route of supply to Afghanistan if it
is performed in a covered country by citizens or permanent resident aliens of a covered
country.

(d) CovereD COUNTRY DEFINED.—In this section, the term “‘covered country’” means
Georgia, Kyrgyzstan, Pakistan, Armenia, Azerbaijan, Kazakhstan, Tajikistan, Uzbekistan, or
Turkmenistan.

(e) CoNsTRUCTION WITH OTHER AUTHORITY.—The authority provided in subsection (a)
is in addition to the authority set forth in section 886 of the National Defense Authorization Act
for Fiscal Year 2008 (Public Law 110-181; 122 Stat. 266; 10 U.S.C. 2302 note).

(F) TERMINATION OF AUTHORITY.—The Secretary of Defense may not exercise the

authority provided in subsection (a)-en-er-afterthe-date-occurring-three-years-afterthe- date-of the
enactment-of-this-Act after December 31, 2014.
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SEC. 814. DEFENSE COALITION REPAIR FUND.

(a) ESTABLISHMENT.—There is established in the Treasury of the United States the
Defense Coalition Repair Fund (in this section referred to as the “Fund”), consisting of amounts
credited to the Fund pursuant to subsection (e).

(b) ADMINISTRATION.—The Fund shall be administered by the Secretary of Defense.

(c) OBJECTIVE.—The objective of the Fund shall be to support the sale, transfer, or
distribution of defense articles to coalition partners and allied or friendly nations.

(d) USE OF AMOUNTS.—

(1) AUTHORITY.—In pursuit of the objective stated in subsection (c), the Secretary
of Defense may authorize the Secretaries of the military departments to expend amounts
from the Fund to repair, overhaul, or refurbish in-stock defense articles before
distribution of those articles to coalition partners, or allied and friendly nations, in
accordance with—

(A) the Arms Export Control Act (22 U.S.C. 2751 et seq.);
(B) the Foreign Assistance Act of 1961 (22 U.S.C. 2151 et seq.); or
(C) any other provision of law authorizing such distributions.

(2) SECRETARY OF STATE CONCURRENCE REQUIRED FOR DISTRIBUTION TO FOREIGN
COUNTRIES.—In addition to any otherwise applicable requirements of law, in the case of
any distribution of such repaired, overhauled, or refurbished articles under a provision of
law referred to in paragraph (1)(C) that does not otherwise require the concurrence of the
Secretary of State for such a distribution, the distribution may be made only with the
concurrence of the Secretary of State.

(e) CReDITS TO THE FUND.—The following shall be credited to the Fund:
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(1) At the discretion of the Secretary of Defense, up to $50,000,000 per year of
operation and maintenance funds made available to the Department of Defense in annual
defense appropriations Acts. Amounts transferred under this paragraph shall be merged
with funds otherwise made available under this section and remain available until
expended.

(2) Notwithstanding section 114(c) of title 10, United States Code, any collection
from the sale or transfer of defense articles from Department of Defense stocks repaired,
overhauled, or refurbished with amounts from the Fund that are not intended to be
replaced and that is made pursuant to section 21(a)(1)(A) of the Arms Export Control Act
(22 U.S.C. 2761(a)(1)(A)), the Foreign Assistance Act of 1961, or other law, but not to
exceed the actual value thereof.

(3) Amounts authorized and appropriated, or otherwise made available, to the
Fund.

(f) EXCESS PROCEEDS CREDITED TO THE SPECIAL DEFENSE ACQUISITION FUND.—

(1) Amounts credited to the Fund pursuant to subsection (e)(2) shall be limited to
the amount of the cost incurred to repair, overhaul, or refurbish such defense articles
under subsection (d)(1).

(2) Amounts from sales or transfers of defense articles described in subsection
(e)(2) that exceed the amounts described in paragraph (1) shall be credited to the Special
Defense Acquisition Fund established pursuant to chapter 5 of the Arms Export Control
Act (22 U.S.C. 2795 et seq.).

(9) TRANSFERS TO OTHER ACCOUNTS.—Amounts in the Fund may be transferred to any

Department of Defense appropriation used to carry out activities that will further the objective
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stated in subsection (c). Any amount so transferred shall be merged with the appropriation to
which transferred and shall be available for the same purposes and the same time period as the
appropriation to which transferred.

(h) TRANSFERS FROM OTHER ACCOUNTS.—Upon a determination by the Secretary of
Defense with respect to an amount transferred under subsection (g) that all or part of such
transfer is not necessary for the purposes provided, such amount may be transferred back to the
Fund and remain available for the objective stated in subsection (c) notwithstanding the
expiration of the period of obligation.

(i) DEFINITIONS.—1In this section:

(1) The term “coalition partner” means a foreign country or international
organization designated by the Secretary of Defense.
(2) The term “defense article” has the meaning given that term in paragraph (3) of

section 47 of the Arms Export Control Act (22 U.S.C. 2794).

(1) EXPIRATION OF AUTHORITY.—The authority to use amounts in the Fund to repair,
overhaul, or refurbish defense articles under this section shall expire on September 30, 2015.

(k) EvALUATION.—Not later than February 1, 2015, the Secretary of Defense shall
submit to the congressional defense committees a report on the operation of this section. The
report shall include an evaluation of the effectiveness of the authority provided by this section in
meeting the objectives stated in subsection (c).

Section-by-Section Analysis

This legislative proposal would establish a Defense Coalition Repair Fund that will allow
the Military Departments to repair, overhaul, and refurbish in-stock defense articles prior to sale
to coalition partners and allied or friendly nations under the Foreign Military Sales (FMS)
program. Proceeds from these sales would be credited back to the repair fund. Subsection

(d)(1)(C) provides a broad measure of flexibility to transfer items under laws in addition to the
Arms Export Control Act (AECA) or Foreign Assistance Act (FAA), in cases in which the





Secretary of State concurs under such other laws (e.g., the Iraq Security Forces Fund (ISFF), the
Afghanistan Security Forces Fund (ASFF), the Pakistan Counterinsurgency Fund (PCF), etc.) or
otherwise with the concurrence of the Secretary of State in the proposed distribution.

Currently, language in the AECA prohibits expenditure of appropriated funds for materiel
or services in anticipation of foreign military sales. As a result, any repairs needed to bring items
into serviceable condition must be made after the sale of the end item, resulting in delays in
delivery. This, in turn, causes a delay in meeting partner’s urgent operational requirements and
potential cancellation of the sale if repair lead times are excessive, forcing the Army to incur
further storage costs.

The language of the legislation does not limit the type of item that can be repaired,
however, due to limited funding, equipment availability, and the intended objective of delivering
military capability quickly, it is envisioned that the primary types of items to be repaired include
High Mobility Multi-purpose wheeled Vehicles (HMMWYV), towed howitzers, and other tactical
carriers and vehicles. The Defense Coalition Repair Fund will complement, but not substitute
for or replace the Special Defense Acquisition Fund (SDAF). SDAF is designed to obtain from
new procurement, high demand, medium lead-time, items for delivery from production. The
DCREF refurbishes existing items already in the military service’s inventory for sale in
serviceable condition.

By allowing for the refurbishment, overhaul, and repair of defense articles prior to sale,
this proposal should reduce military departments’ storage costs and improves the ability of the
military departments to meet coalition partners’ urgent operational requirements.

Budget Implications: This proposal only requests authority to establish a coalition repair fund
and transfer funding within available appropriations. It does not request new appropriation or
establish a funding mandate. Subject to OMB approval, and depending on the availability of
appropriate equipment in long supply and the cost of repair, this section could require an annual
transfer of up to $50,000,000, to be funded from the military departments’ operation and
maintenance (O&M) accounts. Any such transfers would be subject to military departments’
priorities and the availability of O&M funds for transfer and would be accomplished through
reprogramming actions once specific items and repair costs are identified. Recoupment of the
cost of repair through FMS sales would be credited back to the fund; proceeds beyond the cost of
repair would be credited to the Special Defense Acquisition Fund. Transfers from the O&M
accounts would be required only until the fund received sufficient transfers from FMS proceeds
to become self-sustaining. Based on current estimated demand, we anticipate that this level
could be reached in the first year of the fund and that no further transfer of O&M funds would be
required after the first year. We do not anticipate any effects to personnel, since the proposal
only affects funding and sequencing of equipment repair and sale, not the overall level.

RESOURCE REQUIREMENTS ($MILLIONS)

FY FY FY FY FY | Appropriation | Budget | Dash-1 Line
2013 2014 2015 | 2016 | 2017 From Activity Item

140 -
Army | 50.00 0.00 0.00 0.00 0.00 O&M 01 Additional






Activities
(SAG 135)

Total

50.00

0.00

0.00

0.00

0.00

Changes to Existing Law: This proposal would make no changes to the text of existing law.
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SEC. 1011. EXTENSION OF AUTHORITY TO SUPPORT UNIFIED COUNTER-DRUG
AND COUNTERTERRORISM CAMPAIGN IN COLOMBIA AND OF
NUMERICAL LIMITATION ON ASSIGNMENT OF UNITED STATES
PERSONNEL IN COLOMBIA.

Section 1021 of the Ronald W. Reagan National Defense Authorization Act for Fiscal

Year 2005 (Public Law 108-375; 118 Stat. 2042), as most recently amended by section 1007 of

the National Defense Authorization Act for Fiscal Year 2012 (Public Law 112-81; 125 Stat.

1588), is further amended—

(1) in subsection (a)(1), by striking “In fiscal years 2005 through 2012” and
inserting “During the period ending on December 31, 2014”; and
(2) in subsection (c), by striking “in fiscal years 2005 through 2012” and inserting

“during the period ending on December 31, 2014,”.

Section-by-Section Analysis

This proposal would extend through calendar year 2014 the authorities provided in the
Ronald W. Reagan National Defense Authorization Act for Fiscal Year (FY) 2005 that allow the
Department of Defense (DoD) to support a unified campaign against narcotics trafficking and
activities by organizations designated as terrorist organizations. It also would extend the ceiling
(“cap”) on United States military personnel in Colombia for the same period. These important
authorities provide DoD the flexibility to use funds appropriated for counter-narcotics activities
to support Colombian efforts against terrorist organizations intimately involved in narcotics
production and trafficking activities. This section provides clear, unambiguous authority for
DoD to provide support to the Government of Colombia as it continues to make progress against
narco-terrorist organizations. The Revolutionary Armed Forces of Colombia (FARC) is
designated a Foreign Terrorist Organization that uses the lucrative drug trade to raise funds for
its terrorist activities. Although the FARC’s numbers are down from a high of 18,000 to their
current level of approximately 9,000, a sustained effort is needed to ensure that the FARC is not
able to reconstitute itself. The National Strategy for Counterterrorism, which was released in
June of 2011, states that the FARC continues to “pose significant threats to U.S. strategic
interests as regional destabilizers and as threats to our citizens, facilities, and allies worldwide.”

Section 1021 of the Ronald W. Reagan National Defense Authorization Act (NDAA) for
FY 2005 allows DoD funds used for assistance to Colombia to be used to "support a unified





campaign ... against terrorist organizations such as the Revolutionary Armed Forces of
Colombia (FARC), the National Liberation Army (ELN) and the United Self-Defense Forces of
Colombia (AUC)" in fiscal years 2005 and 2006. Section 1023 of the John Warner National
Defense Authorization Act for FY 2007 and section 1023 of the Duncan Hunter National
Defense Authorization Act for FY 2009 extended this authority through FY 2009. Section 1011
of the National Defense Authorization Act for Fiscal Year 2010 extended this authority through
FY 2010, section 1011 of the lke Skelton National Defense Authorization Act for Fiscal Year
2011 extended this authority through FY 2011, and section 1007 of the National Defense
Authorization Act for Fiscal Year 2012 extended this authority through FY 2012.

Extending these authorities would continue to provide the United States Southern
Command flexibility in supporting operations in Colombia while adhering to all of the other
constraints, such as not allowing U.S. military personnel to participate in Colombian military
combat operations. The Command has never reached the 800 military personnel limit contained
in the current authority. During FY 2005, the first year of implementation, the number of
military personnel in Colombia never exceeded 538, and since then has declined, more recently
averaging approximately 300 U.S. military personnel in Colombia at any one time.

Budget Implications: The proposal would extend the authority to use already appropriated
counter-narcotics funds to combat terrorist organizations that are inextricably tied to illicit drug
trafficking. Total direct support funding for Colombia in FY12 is $36.5 million, FY13 is $31.75
million and FY14 is $31.4 million which directly impacts the authority contained in Section
1021. Funding includes such actions as direct support to JTF-Omega ground operations,
intelligence sharing and equipping, helicopter training, and a variety of logistical and operational
support activities directly supporting Colombia’s internal conflict with the FARC, and by
extension support of U.S. Government interests in stemming the flow of illicit drugs to the
United States.

RESOURCE REQUIREMENTS ($ MILLIONS)

FY FY | FY | FY FY | Appropriations | Budget | Dash-1 Line
2013 | 2014 | 2015 | 2016 | 2017 From Activity Item

Amount | $31.75 | $31.4 | N/A | N/A | N/A | Drug Interdiction 01 105D
and Counterdrug
Activities,
Defense

Changes to Existing Law: This proposal would make the following changes to section 1021 of
the Ronald W. Reagan National Defense Authorization Act for Fiscal Year 2005 (Public Law
108-375; 118 Stat. 2042), as amended by section 1023 of the John Warner National Defense
Authorization Act for Fiscal Year 2007 (Public Law 109-364; 120 Stat. 2382), section 1023 of
the Duncan Hunter National Defense Authorization Act for Fiscal Year 2009 (Public Law 110-
417; 122 Stat. 4586), section 1011 of the National Defense Authorization Act for Fiscal Year
2010 (Public Law 111-84; 123 Stat. 2190), section 1011 of the Ike Skelton National Defense
Authorization Act for Fiscal Year 2011 (Public Law 111-383; 124 Stat. 4346), and section 1007





of the National Defense Authorization Act for Fiscal Year 2012 (Public Law 112-81; 125 Stat.
1558):

SEC. 1021. USE OF FUNDS FOR UNIFIED COUNTERDRUG AND
COUNTERTERRORISM CAMPAIGN IN COLOMBIA.

(a) AUTHORITY.—(1) tr-Fiscalyrears2005-through-2012During the period through

December 31, 2014, funds available to the Department of Defense to provide assistance to the
Government of Colombia may be used by the Secretary of Defense to support a unified
campaign by the Government of Colombia against narcotics trafficking and against activities by
organizations designated as terrorist organizations, such as the Revolutionary Armed Forces of
Colombia (FARC), the National Liberation Army (ELN), and the United Self-Defense Forces of
Colombia (AUC).

(2) The authority to provide assistance for a campaign under this subsection includes
authority to take actions to protect human health and welfare in emergency circumstances,
including the undertaking of rescue operations.

(b) APPLICABILITY OF CERTAIN LAWS AND LIMITATIONS.—The use of funds pursuant to
the authority in subsection (a) shall be subject to the following:

(1) Sections 556, 567, and 568 of the Foreign Operations, Export Financing, and

Related Programs Appropriations Act, 2002 (Public Law 107-115; 115 Stat. 2160, 2165,

and 2166).

(2) Section 8076 of the Department of Defense Appropriations Act, 2005 (Public

Law 108-287; 118 Stat. 988).

(c) NUMERICAL LIMITATION ON ASSIGNMENT OF UNITED STATES PERSONNEL.—
Notwithstanding section 3204(b) of the Emergency Supplemental Act, 2000 (Division B of
Public Law 106-246; 114 Stat. 575), as amended by the Foreign Operations, Export Financing,
and Related Programs Appropriations Act, 2002 (Public Law 107-115; 115 Stat. 2131), the
number of United States personnel assigned to conduct activities in Colombia in connection with
support of Plan Colombia under subsection (a) a-fiscalyears-2005-threugh-2012during the
period through December 31, 2014, shall be subject to the following limitations:

(1) The number of United States military personnel assigned for temporary or
permanent duty in Colombia in connection with support of Plan Colombia may not

exceed 800.

(2) The number of United States individual citizens retained as contractors in

Colombia in connection with support of Plan Colombia who are funded by Federal funds

may not exceed 600.

(d) LIMITATION ON PARTICIPATION OF UNITED STATES PERSONNEL.—NoO United States
Armed Forces personnel, United States civilian employees, or United States civilian contractor
personnel employed by the United States may participate in any combat operation in connection
with assistance using funds pursuant to the authority in subsection (a), except for the purpose of
acting in self defense or of rescuing any United States citizen, including any United States
Armed Forces personnel, United States civilian employee, or civilian contractor employed by the
United States.

(e) RELATION TO OTHER AUTHORITY.—The authority provided by subsection (a) is in
addition to any other authority in law to provide assistance to the Government of Colombia.






(f) REPORT ON RELATIONSHIPS BETWEEN TERRORIST ORGANIZATIONS IN COLOMBIA AND
FOREIGN GOVERNMENTS AND ORGANIZATIONS.—(1) Not later than 60 days after the date of the
enactment of this Act, the Secretary of State, in consultation with the Secretary of Defense and
the Director of Central Intelligence, shall submit to the congressional defense committees and the
Committee on Foreign Relations of the Senate and the Committee on International Relations of
the House of Representatives a report that describes—

(A) any relationships between foreign governments or organizations and
organizations based in Colombia that have been designated as foreign terrorist
organizations under United States law, including the provision of any direct or indirect
assistance to such organizations; and

(B) United States policies that are designed to address such relationships.

(2) The report under paragraph (1) shall be submitted in unclassified form, but may

include a classified annex.
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SEC. 2802. EXTENSION OF TEMPORARY, LIMITED AUTHORITY TO USE
OPERATION AND MAINTENANCE FUNDS FOR CONSTRUCTION
PROJECTS IN CERTAIN AREAS OUTSIDE THE UNITED STATES.
Section 2808 of the Military Construction Authorization Act for Fiscal Year 2004
(division B of Public Law 108-136; 117 Stat. 1723), as most recently amended by section 2804
of the Military Construction Authorization Act for Fiscal Year 2012 (division B of Public Law
112-81; 125 Stat. 1685), is further amended—
(1) in subsection (c)—
(A) by striking paragraph (2);
(B) by redesignating paragraph (3) as paragraph (2); and
(C) in paragraph (2), as so redesignated, by striking the last sentence; and
(2) in subsection (h)—
(A) in paragraph (1), by striking “September 30, 2012” and inserting
“September 30, 2013”; and
(B) in paragraph (2), by striking “fiscal year 2013” and inserting “fiscal

year 2014”.

Section-by-Section Analysis

This proposal would provide continued authority for the Secretary of Defense to use
funds appropriated for operation and maintenance for military construction to meet temporary
operational requirements during a time of declared war, national emergency, or contingency
operation through September 2013.

Extension of this authority would enable the Department of Defense to provide basic
facilities and infrastructure critical to military operations months and years ahead of the regular
annual authorization and appropriation process for construction projects. It also would provide
continuous, needed support to our commanders and troops during all ongoing and future
contingency operations.





This proposal would retain the current requirement to provide notice to Congress prior to
the use of funds appropriated for operation and maintenance under the conditions set forth in
subsection (a) of section 2808 of the Military Construction Authorization Act for Fiscal Year
2004. In addition, the Department of Defense still would not be able to proceed with execution
of these projects until after a waiting period following the delivery of the pre-notification to the
Congress. (The waiting period is 10 days, unless notification is by electronic means, in which
case it is seven days.)

This proposal would continue to allow the Secretary to waive the long-term base
restriction in Afghanistan, as Contingency Construction Authority is not authorized at
installations where the United States is reasonably expected to have a long-term presence.
However, from an operational standpoint, whether the United States intends to have a long-term
presence at key locations does not preclude the emergence of critical, urgent operational
capability requirements at these locations; thus, the Department needs the proposed waiver
authority.

Budget Implications: This proposal would authorize the Secretary of Defense to use operation
and maintenance funds already authorized and appropriated for construction to meet temporary
operational requirements when all necessary pre-requisites are met. It requires no additional
appropriation of funds. It results in no savings. It is merely an extension of a current, expiring
authority. A budget table is inapplicable and has not been provided.

Changes to Existing Law: This proposal would make the following changes to section 2808 of
the Military Construction Authorization Act for Fiscal Year 2004 (division B of Public Law
108-136; 117 Stat. 1723), as amended:

SEC. 2808. TEMPORARY, LIMITED AUTHORITY TO USE OPERATION AND

MAINTENANCE FUNDS FOR CONSTRUCTION PROJECTS OUTSIDE

THE UNITED STATES.

(a) TEMPORARY AUTHORITY.—The Secretary of Defense may obligate appropriated funds
available for operation and maintenance to carry out a construction project inside the area of
responsibility of the United States Central Command or the area of responsibility and area of
interest of Combined Joint Task Force-Horn of Africa that the Secretary determines meets each
of the following conditions:

(1) The construction is necessary to meet urgent military operational requirements
of a temporary nature involving the use of the Armed Forces in support of a declaration
of war, the declaration by the President of a national emergency under section 201 of the
National Emergencies Act (50 U.S.C. 1621), or a contingency operation.

(2) The construction is not carried out at a military installation where the United
States is reasonably expected to have a long-term presence, unless the military
installation is located in Afghanistan, for which projects using this authority may be
carried out at installations deemed as supporting a long-term presence.

(3) The United States has no intention of using the construction after the
operational requirements have been satisfied.

(4) The level of construction is the minimum necessary to meet the temporary
operational requirements.





(b) NOTIFICATION OF OBLIGATION OF FUNDS.—Before using appropriated funds available
for operation and maintenance to carry out a construction project outside the United States that
has an estimated cost in excess of the amounts authorized for unspecified minor military
construction projects under section 2805(c) of title 10, United States Code, the Secretary of
Defense shall submit to the congressional committees specified in subsection (f) a notice
regarding the construction project. The project may be carried out only after the end of the 10-
day period beginning on the date the notice is received by the committees or, if earlier, the end of
the 7-day period beginning on the date on which a copy of the notification is provided in an
electronic medium pursuant to section 480 of title 10, United States Code. The notice shall
include the following:

(1) Certification that the conditions specified in subsection (a) are satisfied with
regard to the construction project.

(2) A description of the purpose for which appropriated funds available for
operation and maintenance are being obligated.

(3) All relevant documentation detailing the construction project.

(4) An estimate of the total amount obligated for the construction.

(c) ANNUAL LIMITATION ON USE OF AUTHORITY.—(1) The total cost of the construction
projects carried out under the authority of this section using, in whole or in part, appropriated
funds avarlable for operatron and marntenance shall not exceed $200,000, OOO ina frscal year

aYaVa B l 00 () l

(32) Notwrthstandlng paragraph (1) the Secretary of Defense may authorize the
obligation under this section of not more than an additional $10,000,000 of appropriated funds
available for operation and maintenance for a fiscal year if the Secretary determines that the
addrtronal funds are needed for costs assocrated with contract closeouts. Fendsebhga%ed—ender

(d) QUARTERLY REPORT.—(l) Not later than 45 days after the end of each frscal-year
quarter during which appropriated funds available for operation and maintenance are obligated or
expended to carry out construction projects outside the United States, the Secretary of Defense
shall submit to the congressional committees specified in subsection (f) a report on the
worldwide obligation and expenditure during that quarter of appropriated funds for such
construction projects.

(2) The ability to use this section as authority during a fiscal year to obligate appropriated
funds available for operation and maintenance to carry out construction projects outside the
United States shall commence for that fiscal year only after the date on which the Secretary of
Defense submits to the congressional committees specified in subsection (f) all of the quarterly
reports that were required under paragraph (1) for the preceding fiscal year.

(e) RELATION TO OTHER AUTHORITIES.—The temporary authority provided by this
section, and the limited authority provided by section 2805(c) of title 10, United States Code, to
use appropriated funds available for operation and maintenance to carry out a construction
project are the only authorities available to the Secretary of Defense and the Secretaries of the





military departments to use appropriated funds available for operation and maintenance to carry
out construction projects.

(f) COoNGRESSIONAL COMMITTEES.—The congressional committees referred to in this
section are the following:

(1) The Committee on Armed Services and the Subcommittee on Defense and the

Subcommittee on Military Construction, Veterans Affairs, and Related Agencies of the

Committee on Appropriations of the Senate.

(2) The Committee on Armed Services and the Subcommittee on Defense and the

Subcommittee on Military Construction, Veterans Affairs, and Related Agencies of the

Committee on Appropriations of the House of Representatives.

(9) EFFECT OF FAILURE TO SUBMIT PROJECT NOTIFICATIONS.—If the advance notice of
the proposed obligation of funds for a construction project required by subsection (b) is not
submitted to the congressional committees specified in subsection (f) by the required date,
appropriated funds available for operation and maintenance may not be obligated or expended
after that date under the authority of this section to carry out construction projects outside the
United States until the date on which the notice is finally submitted.

(h) EXPIRATION OF AUTHORITY.—The authority to obligate funds under this section
expires on the later of—

(1) September-30,2012 September 30, 2013; or

(2) the date of the enactment of an Act authorizing funds for military construction
for fisealyear2013 fiscal year 2014.

(i) DEFINITIONS.—In this section:

(1) The term “area of responsibility”, with respect to the Combined Joint Task
Force-Horn of Africa, is Kenya, Somalia, Ethiopia, Sudan, Eritrea, Djibouti, and
Seychelles.

(2) The term “area of interest”, with respect to the Combined Joint Task Force-
Horn of Africa, is Yemen, Tanzania, Mauritius, Madagascar, Mozambique, Burundi,
Rwanda, Comoros, Chad, the Democratic Republic of Congo, and Uganda.
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SEC. 609. MODIFICATIONS TO CAREER INTERMISSION PILOT PROGRAM.

(a) EXTENSION OF PROGRAMS TO INCLUDE ACTIVE GUARD AND RESERVE PERSONNEL.—
Subsection (a)(1) of section 533 of Duncan Hunter National Defense Authorization Act for
Fiscal Year 2009 (Public Law 110-417; 122 Stat. 4449; prec. 10 U.S.C. 701 note) is amended by
inserting “and members on active Guard and Reserve duty” after “officers and enlisted members
of the regular components”.

(b) AUTHORITY TO CARRY FORWARD UNUSED ACCRUED LEAVE.—Subsection (h) of such
section is amended by adding at the end the following new paragraph:

“(5) LEAVE.—A member who participates in a pilot program is entitled to carry
forward the existing leave balance accumulated in accordance with section 701 of title

10, United States Code, but not to exceed 60 days.”.

(c) AUTHORITY FOR DISABILITY PROCESSING.—Subsection (j) of such section is
amended—

(1) by striking “for purposes of the entitlement” and inserting “for purposes of—
“(1) the entitlement”;
(2) by striking the period at the end and inserting *“; and”; and
(3) by adding at the end the following new paragraph:
“(2) retirement or separation for physical disability under the provisions of
chapters 55 and 61 of title 10, United States Code.”.
Section-by-Section Analysis

This proposal would enhance authority to conduct the Career Intermission Pilot Program
(CIPP) authorized under section 533 of the Duncan Hunter National Defense Authorization Act
for Fiscal Year 2009 (Public Law 110-417; 10 U.S.C. 701 note), Pilot Programs on Career
Flexibility to Enhance Retention of Members of the Armed Forces. Enhancement of this

authority would afford Secretaries of the Military Departments greater flexibility to test and
evaluate alternative career retention options in specialties and skills in which monetary





incentives alone have not produced required long-term retention results. CIPP provides the
Secretary concerned with authority to offer certain uniformed service members a one-time
temporary career intermission to accomplish personal and professional goals and responsibilities,
while retaining healthcare benefits, to secure an obligation from participating members to return
to active duty at the end of the prescribed intermission period.

This proposal would amend certain implementing authorities. Proposed amendments to

the current authority would allow:
= officers and enlisted members on active Guard and Reserve duty to participate in CIPP;

= aparticipating CIPP member who is critically ill or injured while in the Individual Ready
Reserve to be processed for a disability in the same manner as a member of the Armed

Forces on active duty in accordance with chapters 55 and 61 of this title; and

= a participating CIPP member to enter IRR status without having to use or receive

payment for leave that was accrued while on active duty.

Budget Implications: This proposal would be funded from within Military Personnel, Navy
(MPN) and Reserve Personnel, Navy (RPN) appropriations. This proposal has not been offset by
a reduction to other program expenditures. There is no cost avoidance associated with this
program because there is not a reduction in end strength. The cost is reflected in the following
table and an explanation of the costing methodology follows:

RESOURCE REQUIREMENTS ($MILLIONS)

service | FY | FY | FY | FY | FY |Appropriation| Budget fo:él
2013 2014 2015 2016 2017 From Activity ltem
Alr 0 0 0 0 0 N/A N/A N/A
Force
Army 0 0 0 0 0 N/A N/A N/A
Marine | 0 0 0 0 N/A N/A N/A
Corps
01 Pay and
Military A(')']?f‘i’gg?;e 021000
Navy $1.14 | $1.20 | $1.26 | $1.32 | $1.39 Personnel, 02 Pa ,d Basic
Navy yan Pay
Allowance
Enlisted
01 Reserve 280020
Reserve Component Admin
Navy $.06 $.06 $.07 $.07 $.07 Personnel, Training and
Navy and Support
Support
Total $1.20 | $1.26 | $1.33 | $1.39 | $1.46
NUMBER OF PERSONNEL AFFECTED
Service FY FY FY FY FY | Appropriation But'jg'et Dagh-l
2013 2014 2015 2016 2017 To Activity | Line






Item
Alr 0 0 0 0 0 N/A NA | NA
Force
Navy 40 40 40 40 40
Marine 0 0 0 0 0 N/A NA | N/A
Corps
Army 0 0 0 0 0 N/A NA | NA
Total 20 20 20 20 20

Cost Methodology: Navy’s pilot program affects 20 Officer (19 AD & 1 active Reserve) and 20
Enlisted (19 AD & 1 active Reserve) per year for up to three years. This breakdown is based
upon ratio of MPN end strength to RPN end strength. Cost per person is based on Stipend (2/30
base pay).

Changes to Existing Law: This proposal would make the following changes to section 533 of
the Duncan Hunter National Defense Authorization Act for Fiscal Year 2009:

SEC. 533. PILOT PROGRAMS ON CAREER FLEXIBILITY TO ENHANCE
RETENTION OF MEMBERS OF THE ARMED FORCES.

(@) PILOT PROGRAMS AUTHORIZED.—

(1) IN GENERAL.—Each Secretary of a military department may carry out pilot
programs under which officers and enlisted members of the regular components and
members on active Guard and Reserve duty of the Armed Forces under the jurisdiction of
such Secretary may be inactivated from active duty in order to meet personal or
professional needs and returned to active duty at the end of such period of inactivation
from active duty.

(2) PurPose.—The purpose of the pilot programs under this section shall be to
evaluate whether permitting inactivation from active duty and greater flexibility in career
paths for members of the Armed Forces will provide an effective means to enhance
retention of members of the Armed Forces and the capacity of the Department of Defense
to respond to the personal and professional needs of individual members of the Armed
Forces.

(b) LIMITATION ON ELIGIBLE MEMBERS.—A member of the Armed Forces is not eligible
to participate in a pilot program under this section during any period of service required of the
member—

(1) under an agreement-upon entry of the member on active duty;-ef

(2) due to receipt by the member of a retention bonus as a member qualified in a
critical military skill or assigned to a high priority unit under section 355 of title 37,
United States Code.

(c) LimITATION ON NUMBER OF PARTICIPANTS.—Not more than 20 officers and 20
enlisted members of each Armed Force may be selected during a calendar year to participate in
the pilot programs under this section.






(d) PERIOD OF INACTIVATION FROM ACTIVE DUTY; EFFECT OF INACTIVATION.—

(1) LimitAaTION.—The period of inactivation from active duty under a pilot
program under this section of a member participating in the pilot program shall be such
period as the Secretary of the military department concerned shall specify in the
agreement of the member under subsection (e), except that such period may not exceed
three years.

(2) EXCLUSION FROM COMPUTATION OF RESERVE OFFICER’S TOTAL YEARS OF
SERVICE.—ANnY service by a Reserve officer while participating in a pilot program under
this section shall be excluded from computation of the officer’s total years of service
pursuant to section 14706(a) of title 10, United States Code.

(3) RETIREMENT AND RELATED PURPOSES.—ANY period of participation of a
member in a pilot program under this section shall not count toward—

(A) eligibility for retirement or transfer to the Ready Reserve under either
chapter 571 or 1223 of title 10, United States Code; or

(B) computation of retired or retainer pay under chapter 71 or 1223 of title
10, United States Code.

(e) AGREEMENT.—Each member of the Armed Forces who participates in a pilot program
under this section shall enter into a written agreement with the Secretary of the military
department concerned under which agreement that member shall agree as follows:

(1) To accept an appointment or enlist, as applicable, and serve in the Ready
Reserve of the Armed Force concerned during the period of the member’s inactivation
from active duty under the pilot program.

(2) To undergo during the period of the inactivation of the member from active
duty under the pilot program such inactive duty training as the Secretary concerned shall
require in order to ensure that the member retains proficiency, at a level determined by
the Secretary concerned to be sufficient, in the member’s military skills, professional
qualifications, and physical readiness during the inactivation of the member from active
duty.

(3) Following completion of the period of the inactivation of the member from
active duty under the pilot program, to serve two months as a member of the Armed

Forces on active duty for each month of the period of the inactivation of the member

from active duty under the pilot program.

(f) ConDITIONS OF RELEASE.—The Secretary of Defense shall issue regulations
specifying the guidelines regarding the conditions of release that must be considered and
addressed in the agreement required by subsection (e). At a minimum, the Secretary shall
prescribe the procedures and standards to be used to instruct a member on the obligations to be
assumed by the member under paragraph (2) of such subsection while the member is released
from active duty.

(9) ORDER TO AcTIVE DuTY.—Under regulations prescribed by the Secretary of the
military department concerned, a member of the Armed Forces participating in a pilot program
under this section may, in the discretion of such Secretary, be required to terminate participation
in the pilot program and be ordered to active duty.





(h) PAY AND ALLOWANCES.—

(1) BAasic pAY.—During each month of participation in a pilot program under this
section, a member who participates in the pilot program shall be paid basic pay in an
amount equal to two-thirtieths of the amount of monthly basic pay to which the member
would otherwise be entitled under section 204 of title 37, United States Code, as a
member of the uniformed services on active duty in the grade and years of service of the
member when the member commences participation in the pilot program.

(2) PROHIBITION ON RECEIPT OF SPECIAL AND INCENTIVE PAYS.—

(A) PROHIBITION ON RECEIPT DURING PARTICIPATION.—

A member who participates in a pilot program shall not, while participating in the

pilot program, be paid any special or incentive pay or bonus to which the member

is otherwise entitled under an agreement under chapter 5 of title 37, United States

Code, that is in force when the member commences participation in the pilot

program.

(B) TREATMENT OF REQUIRED SERVICE.—The inactivation from active
duty of a member participating in a pilot program shall not be treated as a failure
of the member to perform any period of service required of the member in
connection with an agreement for a special or incentive pay or bonus under
chapter 5 of title 37, United States Code, that is in force when the member
commences participation in the pilot program.

(3) REVIVAL OF SPECIAL PAYS UPON RETURN TO ACTIVE DUTY.—

(A) REVIVAL REQUIRED.—Subject to subparagraph (B), upon the return of
a member to active duty after completion by the member of participation in a pilot
program—

(1) any agreement entered into by the member under chapter 5 of
title 37, United States Code, for the payment of a special or incentive pay
or bonus that was in force when the member commenced participation in
the pilot program shall be revived, with the term of such agreement after
revival being the period of the agreement remaining to run when the
member commenced participation in the pilot program; and

(i) any special or incentive pay or bonus shall be payable to the
member in accordance with the terms of the agreement concerned for the
term specified in clause (i).

(B) LIMITATIONS.—

(i) LIMITATION AT TIME OF RETURN TO ACTIVE DUTY.—
Subparagraph (A) shall not apply to any special or incentive pay or bonus
otherwise covered by that subparagraph with respect to a member if, at the
time of the return of the member to active duty as described in that
subparagraph—

(1) such pay or bonus is no longer authorized by law; or

(11) the member does not satisfy eligibility criteria for such
pay or bonus as in effect at the time of the return of the member to
active duty.

(ii) CESSATION DURING LATER SERVICE.—Subparagraph (A) shall
cease to apply to any special or incentive pay or bonus otherwise covered
by that subparagraph with respect to a member if, during the term of the





revived agreement of the member under subparagraph (A)(i), such pay or

bonus ceases being authorized by law.

(C) REPAYMENT.—A member who is ineligible for payment of a special or
incentive pay or bonus otherwise covered by this paragraph by reason of
subparagraph (B)(i)(I1) shall be subject to the requirements for repayment of such
pay or bonus in accordance with the terms of the applicable agreement of the
member under chapter 5 of title 37, United States Code.

(D) CONSTRUCTION OF REQUIRED SERVICE.—ANY service required of a
member under an agreement covered by this paragraph after the member returns
to active duty as described in subparagraph (A) shall be in addition to any service
required of the member under an agreement under subsection (e).

(4) CERTAIN TRAVEL AND TRANSPORTATION ALLOWANCES.—

(A) IN GENERAL.—Subject to subparagraph (B), a member who
participates in a pilot program is entitled, while participating in the pilot program,
to the travel and transportation allowances authorized by section 404 of title 37,
United States Code, for—

(i) travel performed from the member’s residence, at the time of
release from active duty to participate in the pilot program, to the location
in the United States designated by the member as his residence during the
period of participation in the pilot program; and

(ii) travel performed to the member’s residence upon return to
active duty at the end of the member’s participation in the pilot program.
(B) LimiTaTION.—AN allowance is payable under this paragraph only with

respect to travel of a member to and from a single residence.

(5) LEAVE.—A member who participates in a pilot program is entitled to carry
forward the existing leave balance accumulated in accordance with section 701 of this
title 10, United States Code, but not to exceed 60 days.

(i) PROMOTION.—
(1) OFFICERS.—

(A) LIMITATION ON PROMOTION.—AN officer participating in a pilot
program under this section shall not, while participating in the pilot program, be
eligible for consideration for promotion under chapter 36 or 1405 of title 10,
United States Code.

(B) PROMOTION AND RANK UPON RETURN TO ACTIVE DUTY.—Upon the
return of an officer to active duty after completion by the officer of participation
in a pilot program—

(i) the Secretary of the military department concerned shall adjust
the officer’s date of rank in such manner as the Secretary of Defense shall
prescribe in regulations for purposes of this section; and

(ii) the officer shall be eligible for consideration for promotion
when officers of the same competitive category, grade, and seniority are
eligible for consideration for promotion.

(2) ENLISTED MEMBERS.—AN enlisted member participating in a pilot program
shall not be eligible for consideration for promotion during the period that—





(A) begins on the date of the member’s inactivation from active duty
under the pilot program; and

(B) ends at such time after the return of the member to active duty under
the pilot program that the member is treatable as eligible for promotion by reason
of time in grade and such other requirements as the Secretary of the military
department concerned shall prescribe in regulations for purposes of the pilot
program.

(1)) MepicAaL AND DENTAL CARE.—A member participating in a pilot program under this
section shall, while participating in the pilot program be treated as a member of the Armed
Forces on active duty for a period of more than 30 days for purposes of—

(1) the entitlement of the member and the member’s dependents to medical and
dental care under the provisions of chapter 55 of title 10, United States Code-; and

(2) retirement or separation for physical disability under the provisions of
chapters 55 and 61 of title 10, United States Code.

(K) REPORTS.—

(1) INTERIM REPORTS.—Not later than June 1 of 2011, 2013, 2015, and 2017 the
Secretary of each military department shall submit to the congressional defense
committees a report on the implementation and current status of the pilot programs
conducted by such Secretary under this section.

(2) FINAL REPORT.—Not later than March 1, 2019, the Secretary of Defense shall
submit to the congressional defense committees a report on the pilot programs conducted
under this section.

(3) ELEMENTS OF REPORT.—Each interim report and the final report under this
subsection shall include the following:

(A) A description of each pilot program conducted under this section,
including a description of the number of applicants for such pilot program and the
criteria used to select individuals for participation in such pilot program.

(B) An assessment by the Secretary concerned of the pilot programs,
including an evaluation of whether—

(i) the authorities of the pilot programs provided an effective
means to enhance the retention of members of the Armed Forces
possessing critical skills, talents, and leadership abilities;

(i) the career progression in the Armed Forces of individuals who
participate in the pilot program has been or will be adversely affected; and

(iii) the usefulness of the pilot program in responding to the
personal and professional needs of individual members of the Armed
Forces.

(C) Such recommendations for legislative or administrative action as the
Secretary concerned considers appropriate for the modification or continuation of
the pilot programs.

(I) DURATION OF PROGRAM AUTHORITY.—No0 member of the Armed Forces may be
released from active duty under a pilot program under this section after December 31, 2015.
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SEC. 903. REVISION OF SECRETARY OF DEFENSE AUTHORITY TO ENGAGE IN
COMMERCIAL ACTIVITIES AS SECURITY FOR INTELLIGENCE
COLLECTION ACTIVITIES AND MILITARY OPERATIONS ABROAD.

(a) EXTENSION OF AUTHORITY TO INCLUDE ACTIVITIES UNDERTAKEN AS SECURITY FOR

MILITARY OPERATIONS.—

(1) AuTHORITY.—Subsection (a) of section 431 of title 10, United States Code, is
amended by inserting “and military operations” after “intelligence collection activities”.

(2) CLERICAL AMENDMENTS.—(A) The heading of such section is amended to
read as follows:

“8 431. Authority to engage in commercial activities as security for intelligence collection

activities and military operations abroad”.
(B) The item relating to that section in the table of sections at the beginning of

subchapter Il of chapter 21 of such chapter is amended to read as follows:

“431. Authority to engage in commercial activities as security for intelligence collection activities and military
operations abroad.”.

(b) REPEAL OF DESIGNATION OF DEFENSE INTELLIGENCE AGENCY AS REQUIRED
OVERSIGHT AUTHORITY WITHIN DEPARTMENT OF DEFENSE.—Section 436(4) of such title is
amended—

(1) by striking “within the Defense Intelligence Agency” and inserting “within the
Department of Defense”; and

(2) by striking “management and supervision” and inserting “oversight”.
(c) TECHNICAL AMENDMENTS.—Section 437 of such title is amended—

(1) in subsections (a) and (b), by inserting “congressional”” before “intelligence

committees”; and





(2) by adding at the end the following new subsection:
“(c) CONGRESSIONAL INTELLIGENCE COMMITTEES DEFINED.—In this section, the term
‘congressional intelligence committees’ has the meaning given that term in section 3 of the

National Security Act of 1947 (50 U.S.C. 401a)).”.

Section-by-Section Analysis

This proposal would amend current statutory authority for the use by the Department of
Defense (DoD) of intelligence commercial activities (ICASs) as security for intelligence
collection activities by (1) expanding the authority to permit the Secretary to conduct
commercial activities as security for military operations abroad; and (2) deleting the statutory
direction that the Secretary’s oversight office for such activities be located within DIA.

Subsection (a) would expand the authority to permit the Secretary to conduct commercial
activities as security for military operations abroad. Statutory authority for DoD to conduct
commercial activities was first enacted in 1992. Since then, the conflict with al Qaida and its
affiliates, and other developments, have required the regular conduct of small-scale clandestine
military operations to prepare the battlefield for military operations against terrorists and their
sponsors. Expansion of this authority is necessary to permit DoD to conduct revenue-generating
commercial activities to protect such operations and would provide an important safeguard for
U.S. military forces conducting hazardous operations abroad.

Subsection (b) would delete the statutory direction that the Secretary’s oversight office
for such activities be located within DIA. The current statute was enacted before Congress
established the Under Secretary of Defense for Intelligence to direct and oversee all intelligence,
intelligence-related, and security programs of the Department. The Secretary has directed that
the USD(I) oversee these commercial activities. These developments have made the current
statutory mandate for an oversight office in DIA an unwarranted limitation on the discretion of
the Secretary and the Under Secretary in managing and overseeing the commercial activities
program.

Subsection (c) would make technical amendments to section 437 of title 10 to clarify that
the definition of "congressional intelligence committees” under section 3 of the National Security
Act of 1947 applies throughout section 437.

Additional classified background information regarding the Department’s conduct of its
commercial cover program will be made available to the armed services committees.

Budget Implications: There is no cost implication associated with this proposal. 10 U.S.C. 432
provides that funds generated by ICAs may be used to offset necessary and reasonable expenses
arising from that activity, with excess funds to be deposited in the Treasury as miscellaneous
receipts.





Changes to Existing Law: This proposal would make the following changes to title 10, United
States Code:
TITLE 10 - ARMED FORCES
CHAPTER 21 - DEPARTMENT OF DEFENSE INTELLIGENCE MATTERS
SUBCHAPTER Il - INTELLIGENCE COMMERCIAL ACTIVITIES

8 431. Authority to engage in commercial activities as security for intelligence collection
activities and military operations abroad

(a) AuTHORITY.—The Secretary of Defense, subject to the provisions of this subchapter, may
authorize the conduct of those commercial activities necessary to provide security for authorized
intelligence collection activities and military operations abroad undertaken by the Department of
Defense. No commercial activity may be initiated pursuant to this subchapter after December 31,
2015.

(b) INTERAGENCY COORDINATION AND SUPPORT.—ANY such activity shall—

(1) be coordinated with, and (where appropriate) be supported by, the Director of
the Central Intelligence Agency; and

(2) to the extent the activity takes place within the United States, be coordinated
with, and (where appropriate) be supported by, the Director of the Federal Bureau of
Investigation.

(c) DerINITIONS.—In this subchapter:

(1) The term "commercial activities" means activities that are conducted in a
manner consistent with prevailing commercial practices and includes—
(A) the acquisition, use, sale, storage and disposal of goods and services;
(B) entering into employment contracts and leases and other agreements for
real and personal property;
(C) depositing funds into and withdrawing funds from domestic and foreign
commercial business or financial institutions;
(D) acquiring licenses, registrations, permits, and insurance; and
(E) establishing corporations, partnerships, and other legal entities.
(2) The term "intelligence collection activities" means the collection of foreign
intelligence and counterintelligence information.

* Kk Kk Kk Kk Kk Kk

§ 436. Regulations





The Secretary of Defense shall prescribe regulations to implement the authority
provided in this subchapter. Such regulations shall be consistent with this subchapter and shall at
a minimum—

(1) specify all elements of the Department of Defense who are authorized to
engage in commercial activities pursuant to this subchapter;

(2) require the personal approval of the Secretary or Deputy Secretary of Defense
for all sensitive activities to be authorized pursuant to this subchapter;

(3) specify all officials who are authorized to grant waivers of laws or regulations
pursuant to section 433(b) of this title, or to approve the establishment or conduct of
commercial activities pursuant to this subchapter;

(4) designate a single office within the-Befense-tntelligence-Ageney the
Department of Defense to be responsible for the management-and-supervision oversight
of all activities authorized under this subchapter;

(5) require that each commercial activity proposed to be authorized under this
subchapter be subject to appropriate legal review before the activity is authorized; and

(6) provide for appropriate internal audit controls and oversight for such activities.

R i i e S

8§ 437. Congressional oversight

(a) PROPOSED REGULATIONS.—Copies of regulations proposed to be prescribed under
section 436 of this title (including any proposed revision to such regulations) shall be submitted
to the congressional intelligence committees not less than 30 days before they take effect.

(b) CURRENT INFORMATION.—Consistent with title V of the National Security Act of 1947
(50 U.S.C. 413 et seq.), the Secretary of Defense shall ensure that the congressional intelligence
committees are kept fully and currently informed of actions taken pursuant to this subchapter,
including any significant anticipated activity to be authorized pursuant to this subchapter.

(c) CONGRESSIONAL INTELLIGENCE COMMITTEES DEFINED.—In this section, the term
“congressional intelligence committees” has the meaning given that term in section 3 of the
National Security Act of 1947 (50 U.S.C. 401a)).






