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SEC. ___.  INCREASED FLEXIBILITY FOR COMBATANT COMMANDER 
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(a) INCREASE IN CERTAIN LIMITATIONS ON ACQUISITION USING CCIF.—


Subparagraph (A) of section 166a(e)(1) of title 10, United States Code,  is 


amended— 


(1) by striking “$10,000,000” and inserting “$20,000,000”; and 


 (2) by striking “$15,000” and inserting “the investment unit cost threshold in 


effect under section 2245a of this title”. 


(b) LIMITED AUTHORITY TO USE CCIF FOR RDT&E INITIATIVES.—Such section is further 


amended— 


(1) by striking “and” at the end of subparagraph (B); 


(2) by striking the period at the end of subparagraph (C) and inserting “; and”; and 


(3) by adding at the end the following new subparagraph: 


“(D) not more than $10,000,000 may be used for research, development, test and 


evaluation activities.”. 


 (c) APPLICABILITY.—The amendments made by subsections (a) and (b) shall not apply 


with respect to funds appropriated for a fiscal year before fiscal year 2010. 


 (d) CLERICAL AMENDMENTS.— 


 (1) SECTION HEADING.—The heading of section 166a of title 10, United States 


Code, is amended to read as follows: 


 “§166a. Combatant commands: funding through the Chairman of Joint Chiefs of Staff 


from Combatant Commander Initiative Fund”. 
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(2) TABLE OF SECTIONS.—The item relating to such section in the table of sections 


at the beginning of chapter 6 of such title is amended to read as follows: 


“166a. Combatant commands: funding through the Chairman of Joint Chiefs of Staff from 
Combatant Commander Initiative Fund.”. 


 
Section-by-Section Analysis 


 
 This proposal would allow the Chairman of the Joint Chiefs of Staff to fund emergent 
initiatives with the Combatant Commander Initiative Fund (CCIF) that were not funded in the 
past due to funding thresholds and appropriation constraints.  The CCIF provides combatant 
commands with the means to react to unexpected contingencies and opportunities.  Approved 
CCIF initiatives enhance interoperability and yield high benefit at low cost.  Although many 
viable initiatives meet CCIF prerequisites every year, many are disapproved because they require 
funding with Procurement funds in excess of the cumulative statutory threshold or with 
Research, Development, Test & Evaluation (RDT&E) funds.  The amendments to section 166a 
of title 10, United States Code, made by this proposal would allow the Chairman to approve a 
limited number of Procurement-funded initiatives in excess of the current expense/investment 
threshold, and to fund a limited number of RDT&E-funded initiatives each fiscal year, thereby 
providing increased flexibility to support unforeseen contingency requirements critical to 
combatant commands’ joint warfighting readiness and the Nation’s vital security interests.  
However, the applicable Chairman of the Joint Chiefs of Staff Instruction (CJCSI 7401.01) will 
clearly indicate that no individual Procurement or RDT&E-funded Initiative will exceed the 
current Procurement or RDT&E reprogramming threshold for purposes of internal new starts or 
prior congressional notification as set forth in the DoD Financial Management Regulation.  The 
$15,000 threshold was set in the early 1990s and has not kept pace with inflation and subsequent 
Congressional action to adjust the expense/investment threshold upward.  The change from 
$15,000 to $250,000, as codified in 10 U.S.C. 2245a, is a reflection of the current 
expense/investment threshold.   
 
 CCIF allows the Chairman of the Joint Chiefs of Staff to continue to focus on supporting 
the unexpected contingencies of the combatant commands.  Combatant commanders lack 
flexibility to immediately solve emergent challenges which leverage technologies and potential 
capabilities.  CCIF affords the Chairman an opportunity to jump start solutions to these 
challenges which may then be established as programs in the future.  Enhanced flexibility and 
adaptability through increasing outdated thresholds in the use of CCIF will facilitate the 
Chairman’s ability to fully support the combatant commands.  Allowing a limited portion of the 
total amount of CCIF appropriated by Congress each year to fund RDT&E initiatives or 
Procurement initiatives above the current expense/investment threshold will allow for more 
effective use of CCIF in support of the warfighters’ critical initiatives.     


 
Budget Implications:  This section is cost-neutral because it is not intended to increase the 
amount of CCIF appropriated annually. 
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RESOURCE REQUIREMENTS ($MILLIONS) 
 FY 


2010 
FY 


2011 
FY 


2012 
FY 


2013 
FY 


2014 
FY 


2015 
Appropriation 


From 
Budget 
Activity 


Dash-1 
Line Item 


Joint 
Staff 


75.0 75.0 75.0 75.0 75.0 75.0 Operation and 
Maintenance, 
Defense-wide 


01 TJS 


Total 75.00 75.00 75.00 75.00 75.00 75.00    
 


 
Changes to Existing Law:  This proposal would make changes to section 166a of title 10, 
United States Code, as follows: 


TITLE 10, UNITED STATES CODE 
 
§ 166a.  Combatant commands: funding through the Chairman of Joint Chiefs of Staff 


from Combatant Commander Initiative Fund 
 


(a) COMBATANT COMMANDER INITIATIVE FUND.—From funds made available in any  
fiscal year for the budget account in the Department of Defense known as the ‘‘Combatant 
Commander Initiative Fund’’, the Chairman of the Joint Chiefs of Staff may provide funds to the 
commander of a combatant command, upon the request of the commander, or, with respect to a 
geographic area or areas not within the area of responsibility of a commander of a combatant 
command, to an officer designated by the  Chairman of the Joint Chiefs of Staff for such 
purpose. The Chairman may provide such funds for any of the activities named in subsection (b).          
 
                               *   *    *    *    *     *    * 


(e) LIMITATIONS.—(1) Of funds made available under this section for any fiscal year— 
(A) not more than $ 10,000,000 $20,000,000 may be used to purchase items with 


a unit cost in excess of $ 15,000 the investment unit cost threshold in effect under 
section 2245a of this title; 
            (B) not more than $ 10,000,000 may be used to pay for any expenses of foreign 
countries participating in joint exercises as authorized by subsection (b)(5); and 
  (C) not more than $ 5,000,000 may be used to provide military education and 
training (including transportation, translation, and administrative expenses) to military 
and related civilian personnel of foreign countries as authorized by subsection (b)(7).; 
and 
  (D) not more than $10,000,000 may be used for research, development, test 
and evaluation activities. 
                                        *   *    *    *    *     *    * 








 


SEC. ___.  CIVILIAN MINISTRY OF DEFENSE ADVISOR PROGRAM. 
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(a) AUTHORITY.—The Secretary of Defense, with the concurrence of the Secretary of 


State, may provide civilian advisors to Iraq and Afghanistan to provide institutional, ministerial-


level advice and other training to military forces of those countries in support of stabilization 


efforts and support to United States military operations in those countries. 


(b) FORMULATION OF ADVICE AND TRAINING PROGRAM.—The Secretary of Defense and 


the Secretary of State shall jointly formulate any program to provide advice and training under 


subsection (a). 


 (c) LIMITATION.—The aggregate value of the advice and other training provided under 


subsection (a) in any fiscal year may not exceed $13,100,000. 


 (d) ADDITIONAL AUTHORITY.—The authority to provide assistance under this section is in 


addition to any other authority to provide assistance to foreign nations or forces. 


 (e) TERMINATION OF AUTHORITY.—The authority provided under subsection (a) 


terminates at the close of September 30, 2010. Any program to provide advice and training under 


that subsection initiated before that date may be completed, but only using funds available for 


fiscal year 2010.  


 
Section-by-Section Analysis 


 
 This proposal would provide the United States Department of Defense with authority 
during fiscal year 2010 to provide civilian support for institutional, ministerial-level activities in  
Iraq and Afghanistan, in support of building partnership capacity and forming sustained 
partnerships to support stabilization efforts.   
 
 The United States Government leverages two primary means by which it advises foreign 
governments:  first, the State Department manages long-term capacity building of foreign 
security forces through funding, authorities, and programs focused on training and equipping; 
and second, the Department of Defense through the efforts of special operations forces provides 
tactical and operational advice to foreign security forces.  This proposal would provide the 
necessary, strategic-level skill sets needed to advise foreign defense ministries on establishing 
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strategies, policies, and processes that will improve capacity, missions, and skills for stabilization 
and irregular warfare efforts. 
 
 This proposal is complementary to the Civilian Expeditionary Workforce (CEW), an 
effort by the Office of the Secretary of Defense to enhance U.S. capabilities to advise foreign 
governments and security forces.  The CEW provides a resource pool of U.S. Government 
civilians from which this new program would draw its advisors.  This proposal works in concert 
with the CEW to provide medium-to-long-term, organic capabilities to channel specific skill sets 
in the CEW for ministerial advisory purposes. 
 
Budget Implications: This section would provide one-year authorization for the Secretary of 
Defense to deploy civilian to Iraq and Afghanistan in support of institutional, ministerial-level 
advice.  The program is funded.  
 


NUMBER OF PERSONNEL AFFECTED 
 FY 


2010 
FY 


2011 
FY 


2012 
FY 


2013 
FY 


2014 Appropriation 
To 


Personnel Type 
(Officer, 


Enlisted, or 
Civilian) 


OSD +38 -- -- -- -- O&M,DW Civilian 
Total +38 -- -- -- --  


 
RESOURCE REQUIREMENTS ($MILLIONS) 


 FY 
2010 


FY 
2011 


FY 
2012 


FY 
2013 


FY 
2014 


FY 
2015 


Appropriation 
From 


Budget 
Activity 


Dash-
1 


Line 
Item 


OSD +13.1 -- -- -- -- -- O&M,DW 04 4GTN 
Total +13.1 -- -- -- -- --    


 
 
Changes to Existing Law:  This would be a free-standing provision and would not change the 
text of any current law. 








SEC. ___.  ENHANCED EXPEDITED HIRING AUTHORITY FOR DEFENSE 


ACQUISITION WORKFORCE POSITIONS. 
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(a) IN GENERAL.—Section 1705(h)(1) of title 10, United States Code, is amended— 


(1) in subparagraph (A), by striking “acquisition positions within the Department 


of Defense as shortage category positions’ and inserting “acquisition workforce positions 


as positions for which there exists a shortage of candidates or there is a critical hiring 


need”; and 


(2) in subparagraph (B), by striking “highly qualified”. 


 (b) TECHNICAL AMENDMENT.—Such section is further amended by striking “United 


States Code,” in the matter preceding subparagraph (A). 


 
Section-by-Section Analysis 


 
 This proposal would amend section 1705(h) of title 10, United States Code, to improve 


the ability of the Secretary of Defense to expedite the hiring process for certain DoD acquisition 
positions while ensuring adherence to merit principles.  Specifically, it adds the term "critical 
need" as a basis for using the expedited hiring authority and deletes the term "highly qualified" to 
ensure full application of expedited hiring authority from entry through expert levels.   


  
Congress amended the Defense Acquisition Workforce Improvement Act (DAWIA) in 


Fiscal Year 2009 to provide the Defense acquisition workforce expedited hiring authority under 
a "shortage" condition.  5 CFR337.202 provides for use of expedited hiring authority based on a 
"shortage" or "critical need" condition.  The Department needs the flexibility to use the expedited 
hiring authority under both the "shortage" and "critical need" conditions.  This proposal adds 
"critical need" to section 1705(h).  This proposal would also remove the term "highly qualified" 
from section 1705(h).  The Department needs the ability to expeditiously hire high quality 
candidates, consistent with merit principles, for entry, mid-level and senior level positions.  
Removing the specific term provides maximum management flexibility for meeting 
Congressional intent. 
  
Budget Implications:  Positions and dollars associated with the salary for hires have been 
budgeted or otherwise provided for through the DoD Acquisition Workforce Development Fund. 
  
Changes to Existing Law:  This section would make the following changes to 10 USC 
1705(h) 
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(h) EXPEDITED HIRING AUTHORITY.— 
(1) For purposes of sections 3304, 5333, and 5753 of title 5, United States Code, 


the Secretary of Defense may— 
(A) designate any category of acquisition positions within the Department 


of Defense as shortage category positions acquisition workforce positions as 
positions for which there exists a shortage of candidates or there is a critical hiring 
need; and 


(B) utilize the authorities in such sections to recruit and appoint  highly 
qualified persons directly to positions so designated. 
(2) The Secretary may not appoint a person to a position of employment under 


this subsection after September 30, 2012. 
 
 








SEC. ___.  ENHANCED FLEXIBILITY IN FUNDING FOR RESTORATION OF 


DEFENSE ACQUISITION WORKFORCE AND CLARIFICATION OF 


AUTHORIZED USE OF ACQUISITION WORKFORCE DEVELOPMENT 


FUND. 
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(a) ENHANCED FLEXIBILITY IN USE OF FUNDS.— 


(1) REPEAL OF QUARTERLY CREDITING; AUTHORITY FOR USE OF RECENTLY EXPIRED 


FUNDS.—Subparagraph (B) of subsection (d)(2) of section 1705 of title 10, United States 


Code, is amended to read as follows: 


“(B) The Secretary of Defense may, during the 24-month period following the 


expiration of the period of availability for obligation of any appropriation made to the 


Department of Defense for operation and maintenance, for research, development, test, 


and evaluation, or for procurement, transfer to the Fund any unobligated balance of such 


appropriation, and any amount so transferred shall be credited to the Fund.”.  


(2) REPEAL OF REQUIREMENT FOR MINIMUM ANNUAL CREDIT TO DEFENSE 


ACQUISITION WORKFORCE DEVELOPMENT FUND.—Subparagraph (D) of such subsection is 


amended by striking “In no event” and all that follows through clause (iv). 


(b) CLARIFICATION OF EMPLOYEES COVERED BY DEFENSE ACQUISITION WORKFORCE 


DEVELOPMENT FUND.—Paragraph (5) of subsection (e) of such section is amended to read as 


follows: 


“(5) LIMITATION ON PAYMENTS FROM FUND.—Amounts in the Fund may not be 


used to pay the base salary of any person who as of January 28, 2008, was an employee 


of the Department serving in a position in the acquisition workforce. However, the 


prohibition in the preceding sentence does not apply in the case of an acquisition 
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workforce employee serving in a position for which the base salary is paid from the Fund 


if— 


“(A) the employee was selected for appointment to that position after 


January 28, 2008; and  


“(B) that appointment was a promotion.”.  


 (c) TECHNICAL AMENDMENTS.— 


(1) NAME OF FUND.—Subsection (a) of such section is amended by inserting 


“Development” after “Workforce”. 


 (2) ANNUAL REPORT.—Subsection (f) of such section is amended by striking 


“beginning with fiscal year 2008” in the matter preceding paragraph (1). 


Section-by-Section Analysis 
   


This proposal would provide greater flexibility in achieving the Department of Defense’s 
goal of restoring the acquisition workforce.  The proposal improves access to experienced, 
quality candidates for filling acquisition positions and provides the means to transition the 
Department of Defense Acquisition Workforce Development Fund to become part of the planned 
baseline Department of Defense budget.  In the process, this proposal would support the 
Secretary of Defense’s priority of restoring the Defense acquisition workforce, as indicated in his 
January 27, 2009 prepared statement to the Senate Armed Services Committee and his April 6, 
2009 announcement of intentions to grow the acquisition workforce by 15 percent through fiscal 
year 2015. 


 
The amendment to section 1705(d)(2)(B) of title 10, United States Code, would eliminate 


the requirement to credit funds quarterly and would provide the Department with the flexibility 
to use recently expired funds.   


 
The amendment to strike portions of section 1705(d)(2)(D) would remove language 


requiring a minimum amount of credit to the Fund.  As the Department moves toward requesting 
funding for the acquisition workforce in the baseline budget, it is essential that a minimum is not 
set which would be duplicative of the baseline funding and require the Department to fund more 
than is executable.  


 
The amendment to section 1705(e)(5) clarifies that the prohibition on use of funds to pay 


base salaries applies only to employees who were already part of the acquisition workforce, 
except when such acquisition workforce employee is promoted to a position (not a lateral) 
funded by the Fund after the date of enactment of the law enacting 10 U.S.C. 1705 and creating 
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the Fund (January 28, 2008).  As amended, the prohibition would not apply to individuals who 
were employees of the Department of Defense but not a member of the Defense acquisition 
workforce, as of that date of enactment. The need for a change to allow use of the Fund for 
current members of the acquisition workforce addresses the concern that the best qualified for 
journeymen positions funded by the Fund are likely existing, experienced acquisition workforce 
members.  The changes preserve the outcome that the fund not be used to replace funding 
otherwise appropriated and used for salaries of employees who were members of the Defense 
acquisition workforce. 
  
Budget Implications:  Positions and dollars associated with the salary for hires have been 
budgeted or otherwise provided for through the DoD Acquisition Workforce Development Fund 
which is a transfer account funded by credits in the year of execution. 
  
Changes to Existing Law: This section would make the following changes to 10 U.S.C. §1705: 
  
§ 1705. Department of Defense Acquisition Workforce Development Fund 
 


(a) ESTABLISHMENT—The Secretary of Defense shall establish a fund to be known as the 
“Department of Defense Acquisition Workforce Development Fund” (in this section referred to 
as the `Fund') to provide funds, in addition to other funds that may be available, for the 
recruitment, training, and retention of acquisition personnel of the Department of Defense. 


 
*  *  *  *  *  *  * 


 
(d) ELEMENTS.— 


(1) IN GENERAL.—* * *  
(2) CREDITS TO THE FUND.—(A) There shall be credited to the Fund an amount 


equal to the applicable percentage for a fiscal year of all amounts expended by the 
Department of Defense in such fiscal year for contract services, other than services 
relating to research and development and services relating to military construction. 


(B) Not later than 30 days after the end of the third fiscal year quarter of fiscal 
year 2008, and 30 days after the end of each fiscal year quarter thereafter each fiscal-year 
quarter, the head of each military department and Defense Agency shall remit to the 
Secretary of Defense an amount equal to the applicable percentage for such fiscal year of 
the amount expended by such military department or Defense Agency, as the case may 
be, during such fiscal year quarter for services covered by subparagraph (A). Any amount 
so remitted shall be credited to the Fund under subparagraph (A). 


(B) The Secretary of Defense may, during the 24-month period following the 
expiration of the period of availability for obligation of any appropriation made to 
the Department of Defense for operation and maintenance, for research, 
development, test, and evaluation, or for procurement, transfer to the Fund any 
unobligated balance of such appropriation, and any amount so transferred shall be 
credited to the Fund. 


(C) For purposes of this paragraph, the applicable percentage for a fiscal year is a 
percentage as follows: 
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(i) For fiscal year 2008, 0.5 percent. 
(ii) For fiscal year 2009, 1 percent. 
(iii) For fiscal year 2010, 1.5 percent. 
(iv) For any fiscal year after fiscal year 2010, 2 percent. 


       (D) The Secretary of Defense may reduce a percentage established in 
subparagraph (C) for any fiscal year, if he determines that the application of such 
percentage would result in the crediting of an amount greater than is reasonably needed 
for the purpose of the Fund. In no event may the Secretary reduce a percentage for any 
fiscal year below a percentage that results in the deposit in a fiscal year of an amount 
equal to the following: 


(i) For fiscal year 2008, $ 300,000,000. 
(ii) For fiscal year 2009, $ 400,000,000. 
(iii) For fiscal year 2010, $ 500,000,000. 
(iv) For any fiscal year after fiscal year 2010, $ 600,000,000. 


 
*  *  *  *  *  *  * 


 
(e) AVAILABILITY OF FUNDS.— 


(1) IN GENERAL.—* * * 
 


*  *  *  *  *  *  * 
  
(5) PROHIBITION ON PAYMENT OF BASE SALARY OF CURRENT EMPLOYEES 


LIMITATION ON PAYMENTS FROM FUND.—Amounts in the Fund may not be used to pay 
the base salary of any person who was an employee of the Department as of the date of 
the enactment of the National Defense Authorization Act for Fiscal Year 2008 as of 
January 28, 2008, was an employee of the Department serving in a position in the 
acquisition workforce.  However, the prohibition in the preceding sentence does not 
apply in the case of an acquisition workforce employee serving in a position for 
which the base salary is paid from the Fund if— 


(A) the employee was selected for appointment to that position after 
January 28, 2008; and  


(B) that appointment was a promotion. 
 


*  *  *  *  *  *  * 
 (f) ANNUAL REPORT.—Not later than 60 days after the end of each fiscal year beginning 


with fiscal year 2008, the Secretary of Defense shall submit to the congressional defense 
committees a report on the operation of the Fund during such fiscal year. Each report shall 
include, for the fiscal year covered by such report, the following: 
 


*  *  *  *  *  *  * 
 








SEC. ___.  MODIFICATION OF LIMITATIONS ON GENERAL AND FLAG 
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 (a) CLARIFICATION OF DISTRIBUTION LIMITS.—Subsections (a) and (b) of section 525 of 


title 10, United States Code, are amended to read as follows: 


 “(a) For purposes of the applicable limitation in section 526(a) of this title on general and 


flag officers on active duty, no appointment of an officer on the active duty list may be 


made— 


  “(1) in the Army, if that appointment would result in more than— 


   “(A) 7 officers in the grade of general; 


   “(B) 45 officers in a grade above the grade of major general; or 


   “(C) 90 officers in the grade of major general; 


  “(2) in the Air Force, if that appointment would result in more than— 


   “(A) 9 officers in the grade of general; 


   “(B) 43 officers in a grade above the grade of major general; or 


   “(C) 73 officers in the grade of major general; 


  “(3) in the Navy, if that appointment would result in more than— 


   “(A) 6 officers in the grade of admiral; 


   “(B) 32 officers in a grade above the grade of rear admiral; or 


   “(C) 50 officers in the grade of rear admiral; or 


  “(4) in the Marine Corps, if that appointment would result in more than— 


   “(A) 2 officers in the grade of general; 


   “(B) 15 officers in a grade above the grade of major general; or 


   “(C) 22 officers in the grade of major general. 
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 “(b)(1) The limitations of subsection (a) do not include— 


 “(A) an officer released from joint duty assignments, but only during the 60-day 


period beginning on the date the officer departs the joint duty assignment; 


 “(B) an officer while serving in the position of Staff Judge Advocate to the 


Commandant of the Marine Corps under section 5046 of this title; 


 “(C) the number of officers required to serve in joint duty assignments as 


authorized by the Secretary of Defense under section 526(b) for each military service; or 


  “(D) an officer while serving as Chief of the National Guard Bureau. 


 “(2) An officer of the Army while serving as Superintendent of the United States Military 


Academy, if serving in the grade of lieutenant general, is in addition to the number that would 


otherwise be permitted for the Army for officers serving on active duty in grades above major 


general under subsection (a).  An officer of the Navy or Marine Corps while serving as 


Superintendent of the United States Naval Academy, if serving in the grade of vice admiral or 


lieutenant general, is in addition to the number that would otherwise be permitted for the Navy or 


Marine Corps, respectively, for officers serving on active duty in grades above major general or 


rear admiral under subsection (a).  An officer while serving as Superintendent of the United 


States Air Force Academy, if serving in the grade of lieutenant general, is in addition to the 


number that would otherwise be permitted for the Air Force for officers serving on active duty in 


grades above major general under subsection (a).”. 


 (b) CLARIFICATION ON OFFSETTING REDUCTIONS.—Subsection (c) of such section is 


amended— 


  (1) in paragraph (1)— 


   (A) by amending subparagraph (A) to read as follows: 
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 “(A) may make appointments in the Army, Air Force, and Marine Corps in the 


grades of lieutenant general and general in excess of the applicable numbers determined 


under this section if each such appointment is made in conjunction with an offsetting 


reduction under paragraph (2); and”; and 


 (B) in subparagraph (B), by striking “subsection (b)(2)” and inserting “this 


section”; 


 (2) in paragraph (3)(A), by striking “the number equal to 10 percent of the total 


number of officers that may be serving on active duty in those grades in the Army, Navy, 


Air Force, and Marine Corps under subsection (b)” and inserting “15”; and 


 (3) in paragraph (3)(B), by striking “the number equal to 15 percent of the total 


number of general officers and flag officers that may be serving on active duty in those 


grades in the Army, Navy, Air Force, and Marine Corps” and inserting “5”. 


 (c) OTHER DISTRIBUTION CLARIFICATIONS.—Such section is further amended— 


 (1) in subsection (e), by striking “In determining the total number of general 


officers or flag officers of an armed force on active duty for purposes of this section, the 


following officers shall not be counted:” in the matter preceding paragraph (1) and 


inserting “The following officers shall not be counted for purposes of this section:”; and 


  (2) by adding at the end the following new subsection: 


 “(g) The limitations of this section do not apply to a reserve component general or flag 


officer who is on active duty and serving in a position that is a joint duty assignment for the 


purposes of chapter 38 of this title for a period not to exceed three years.”. 


 (d) CHANGE TO AUTHORIZED STRENGTHS.—Subsection (a) of section 526 of such title is 


amended— 
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  (1) in paragraph (1), by striking “307” and inserting “230”; 


  (2) in paragraph (2), by striking “216” and inserting “160”; 


  (3) in paragraph (3), by striking “279” and inserting “208”; and 


  (4) in paragraph (4), by striking “81” and inserting “60”. 


 (e) CHANGES TO LIMITED EXCLUSION FOR JOINT DUTY REQUIREMENTS.—Subsection (b) 


of such section is amended— 


  (1) in paragraph (1)— 


 (A) by striking “Chairman of the Joint Chiefs of Staff” and inserting 


“Secretary of Defense”; 


   (B) by striking “12” and inserting “324”; and 


 (C) by striking the second sentence and inserting the following new 


sentence: “The Secretary of Defense shall allocate those exclusions to the armed 


forces based on the number of general or flag officers required from each armed 


force for assignment to these designated positions.”; 


  (2) by redesignating paragraph (2) as paragraph (4); and 


 (3) by inserting after paragraph (1) the following new paragraphs: 


 “(2) Unless the Secretary of Defense determines that a lower number is in the best 


interest of the Department, the minimum number of officers serving in positions designated 


under paragraph (1) for each armed force shall be as follows: 


  “(A) For the Army, 85. 


  “(B) For the Navy, 61. 


  “(C) For the Air Force, 76. 


  “(D) For the Marine Corps, 21. 
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 “(3) The number excluded under subsection (a) and serving in positions designated under 


paragraph (1)— 


  “(A) in the grade of general or admiral may not exceed 20; 


 “(B) in a grade above the grade of major general or rear admiral may not exceed 


68; and 


 “(C) in the grade of major general or rear admiral may not exceed 144.”. 


 (f) OTHER AUTHORIZATION CLARIFICATIONS.—Such section is further amended— 


  (1) in subsection (d), by adding at the end the following new paragraph: 


 “(3) The limitations of this section do not apply to a reserve component general or flag 


officer who is on active duty and serving in a position that is a joint duty assignment for the 


purposes of chapter 38 of this title for a period not to exceed three years.”; and 


  (2) by adding at the end the following new subsection: 


 “(g) TEMPORARY EXCLUSION FOR ASSIGNMENT TO CERTAIN TEMPORARY BILLETS.—(1) 


The limitations in subsection (a) and in section 525(a) of this title do not apply to a general or 


flag officer assigned to a temporary joint duty assignment designated by the Secretary of 


Defense. 


 “(2) A general or flag officer assigned to a temporary joint duty assignment as described 


in paragraph (1) may not be excluded under this subsection from the limitations in subsection (a) 


for a period of longer than one year.”. 


 (g) REPEAL OF LIMITATIONS ON GENERAL AND FLAG OFFICER ACTIVITIES OUTSIDE THE 


OFFICER’S OWN SERVICE.—Section 721 of such title is repealed. 


 (h) DETERMINATION BY SECRETARY OF DEFENSE TO INCREASE RESERVE GENERAL AND 


FLAG OFFICER STRENGTH.—Section 12004(c) of such title is amended— 
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 (1) by striking paragraphs (2) and (3); 


 (2) by redesignating paragraph (4) as paragraph (2); and 


 (3) by striking paragraph (5). 


 (i) REPEAL OF SUPERSEDED AUTHORITY.—Section 506 of the Duncan Hunter National 


Defense Authorization Act for Fiscal Year 2009 (Public Law 110-417; 122 Stat. 4434; 10 U.S.C. 


525 note) is repealed. 


 
Section-by-Section Analysis 


 
 This section would amend sections 525, 526, 721, 12004 of title 10, United States Code, 
to comport with the authorities enacted on October 14, 2008 in the Duncan Hunter National 
Defense Authorization Act for Fiscal Year 2009 (Public Law 110-417).  These authorities 
provide greater flexibility in managing general and flag officers and establish a pool of joint 
general and flag officer authorizations. 
 
 This conforming legislation de-conflicts existing statutes by adapting the statutory 
language contained in section 506 of the Duncan Hunter National Defense Authorization Act for 
Fiscal Year 2009.  In addition, this proposal complies with the statutory requirement contained in 
the same section to specify such legislative changes, including technical and conforming 
changes, as may be necessary to conform sections 525, 526, and 721 of title 10, United States 
Code, and such other provisions of such title relating to the management of general officers and 
flag officers to the authorities provided by this section.  This proposal also amends section 12004 
of title 10, United States Code, because that section also was affected by the prescribed statutory 
changes. 
 
Changes to Existing Law:  The proposal makes the following changes to sections 525, 526, 
721, and 12004 of title 10, United States Code: 
 


TITLE 10, UNITED STATES CODE 
 
§ 525. Distribution of commissioned officers on active duty in general officer and flag 


officer grades 
 (a)(1) No appointment may be made in a grade above brigadier general in the Army, Air 
Force, or Marine Corps if that appointment would result in more than 50 percent of the general 
officers of the Army or Air Force, or more than 51 percent of the general officers of the Marine 
Corps, on active duty being in grades above brigadier general. No appointment may be made in a 
grade above rear admiral (lower half) in the Navy if that appointment would result in more than 
50 percent of the flag officers of the Navy on active duty being in grades above rear admiral 
(lower half). 







 (2) An officer while serving in the position of Staff Judge Advocate to the Commandant 
of the Marine Corps under section 5046 of this title is in addition to the number that would 
otherwise be permitted for the Marine Corps for officers in grades above brigadier general under 
the first sentence of paragraph (1). 
 (b)(1) No appointment may be made in a grade above major general in the Army or Air 
Force if that appointment would result in more than 16.4 percent of the general officers of that 
armed force on active duty being in grades above major general. Of the 16.4 percent of general 
officers of the Army or Air Force on active duty who may be serving in grades above major 
general, not more than 25 percent may be serving in the grade of general. 
 (2)(A) No appointment may be made in a grade above rear admiral in the Navy if that 
appointment would result in more than 16.4 percent of the flag officers of the Navy on active 
duty being in grades above rear admiral. Of the 16.4 percent of flag officers on active duty who 
may be serving in grades above rear admiral, not more than 25 percent may be serving in the 
grade of admiral. 
 (B) No appointment may be made in a grade above major general in the Marine Corps if 
that appointment would result in more than 19 percent of the general officers of the Marine 
Corps on active duty being in grades above major general. 
 (3) An officer while serving as Chairman or Vice Chairman of the Joint Chiefs of Staff or 
as Chief of Staff to the President, if serving in the grade of general or admiral, is in addition to 
the number that would otherwise be permitted for his armed force for that grade under paragraph 
(1) or (2). 
 (4) (A) An officer while serving in a position designated under subparagraph (B), if 
serving in the grade of lieutenant general or vice admiral, is in addition to the number that would 
otherwise be permitted for that officer’s armed force for that grade under paragraph (1) or (2). 
 (B) The President, with the advice and assistance of the Secretary of Defense and the 
Chairman of the Joint Chiefs of Staff, may designate not more than seven positions within the 
Joint Staff (provided for under section 155 of this title) as positions referred to in subparagraph 
(A). The authority of the President under the preceding sentence may not be delegated. 
 (5)(A) An officer while serving in a position specified in section 604 (b) of this title, if 
serving in the grade of general or admiral, is in addition to the number that would otherwise be 
permitted for that officer’s armed force for officers serving on active duty in grades above major 
general or rear admiral, as the case may be, under the first sentence of paragraph (1) or (2), as 
applicable. Any increase by reason of the preceding sentence in the number of officers of an 
armed force serving on active duty in grades above major general or rear admiral may only be 
realized by an increase in the number of lieutenant generals or vice admirals, as the case may be, 
serving on active duty, and any such increase may not be construed as authorizing an increase in 
the limitation on the total number of general or flag officers for that armed force under section 
526 (a) of this title or in the number of general and flag officers that may be designated under 
section 526 (b) of this title. 
 (B) Subparagraph (A) does not apply in the case of an officer serving in such a position if 
the Secretary of Defense, when considering officers for recommendation to the President for 
appointment to fill the vacancy in that position which was filled by that officer, did not have a 
recommendation for that appointment from each Secretary of a military department who 
(pursuant to section 604 (a) of this title) was required to make such a recommendation. 
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 (6) An officer while serving as Chief of the National Guard Bureau is in addition to the 
number that would otherwise be permitted for that officer’s armed force for officers serving on 
active duty in grades above major general under paragraph (1). 
 (7) An officer of the Army while serving as Superintendent of the United States Military 
Academy, if serving in the grade of lieutenant general, is in addition to the number that would 
otherwise be permitted for the Army for officers serving on active duty in grades above major 
general under paragraph (1). An officer of the Navy or Marine Corps while serving as 
Superintendent of the United States Naval Academy, if serving in the grade of vice admiral or 
lieutenant general, is in addition to the number that would otherwise be permitted for the Navy or 
Marine Corps, respectively, for officers serving on active duty in grades above major general or 
rear admiral under paragraph (1) or (2). An officer while serving as Superintendent of the United 
States Air Force Academy, if serving in the grade of lieutenant general, is in addition to the 
number that would otherwise be permitted for the Air Force for officers serving on active duty in 
grades above major general under paragraph (1). 
 (8) An officer while serving in a position designated by the Secretary of Defense as 
Senior Military Assistant to the Secretary of Defense, if serving in the grade of lieutenant general 
or vice admiral, is in addition to the number that otherwise would be permitted for that officer’s 
armed force for that grade under paragraph (1) or (2). Only one officer may be designated as 
Senior Military Assistant to the Secretary of Defense for purposes of this paragraph. 
 (a) For purposes of the applicable limitation in section 526(a) of this title on general and 
flag officers on active duty, no appointment of an officer on the active duty list may be made— 
  (1) in the Army, if that appointment would result in more than— 
   (A) 7 officers in the grade of general; 
   (B) 45 officers in a grade above the grade of major general; or 
   (C) 90 officers in the grade of major general; 
  (2) in the Air Force, if that appointment would result in more than— 
   (A) 9 officers in the grade of general; 
   (B) 43 officers in a grade above the grade of major general; or 
   (C) 73 officers in the grade of major general; 
  (3) in the Navy, if that appointment would result in more than— 
   (A) 6 officers in the grade of admiral; 
   (B) 32 officers in a grade above the grade of rear admiral; or 
   (C) 50 officers in the grade of rear admiral; or 
  (4) in the Marine Corps, if that appointment would result in more than— 
   (A) 2 officers in the grade of general; 
   (B) 15 officers in a grade above the grade of major general; or 
   (C) 22 officers in the grade of major general. 
 (b)(1) The limitations of subsection (a) do not include— 


 (A) an officer released from joint duty assignments, but only during the 60-day 
period beginning on the date the officer departs the joint duty assignment; 
 (B) an officer while serving in the position of Staff Judge Advocate to the 
Commandant of the Marine Corps under section 5046 of this title; 
 (C) the number of officers required to serve in joint duty assignments as 
authorized by the Secretary of Defense under section 526(b) for each military service; or 


  (D) an officer while serving as Chief of the National Guard Bureau. 
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 (2) An officer of the Army while serving as Superintendent of the United States Military 
Academy, if serving in the grade of lieutenant general, is in addition to the number that would 
otherwise be permitted for the Army for officers serving on active duty in grades above major 
general under subsection (a).  An officer of the Navy or Marine Corps while serving as 
Superintendent of the United States Naval Academy, if serving in the grade of vice admiral or 
lieutenant general, is in addition to the number that would otherwise be permitted for the Navy or 
Marine Corps, respectively, for officers serving on active duty in grades above major general or 
rear admiral under subsection (a).  An officer while serving as Superintendent of the United 
States Air Force Academy, if serving in the grade of lieutenant general, is in addition to the 
number that would otherwise be permitted for the Air Force for officers serving on active duty in 
grades above major general under subsection (a). 
 (c)(1) Subject to paragraph (3), the President— 


 (A) may make appointments in the Army, Air Force, and Marine Corps in the 
grades of lieutenant general and general in excess of the applicable numbers determined 
under this section if each such appointment is made in conjunction with an offsetting 
reduction under paragraph (2); and 
 (B) may make appointments in the Navy in the grades of vice admiral and admiral 
in excess of the applicable numbers determined under subsection (b)(2) this section if 
each such appointment is made in conjunction with an offsetting reduction under 
paragraph (2). 


 (2) For each appointment made under the authority of paragraph (1) in the Army, Air 
Force, or Marine Corps in the grade of lieutenant general or general or in the Navy in the grade 
of vice admiral or admiral, the number of appointments that may be made in the equivalent grade 
in one of the other armed forces (other than the Coast Guard) shall be reduced by one. When 
such an appointment is made, the President shall specify the armed force in which the reduction 
required by this paragraph is to be made. 
 (3)(A) The number of officers that may be serving on active duty in the grades of 
lieutenant general and vice admiral by reason of appointments made under the authority of 
paragraph (1) may not exceed 15 the number equal to 10 percent of the total number of officers 
that may be serving on active duty in those grades in the Army, Navy, Air Force, and Marine 
Corps under subsection (b). 
 (B) The number of officers that may be serving on active duty in the grades of general 
and admiral by reason of appointments made under the authority of paragraph (1) may not 
exceed 5 the number equal to 15 percent of the total number of general officers and flag officers 
that may be serving on active duty in those grades in the Army, Navy, Air Force, and Marine 
Corps. 
 (4) Upon the termination of the appointment of an officer in the grade of lieutenant 
general or vice admiral or general or admiral that was made in connection with an increase under 
paragraph (1) in the number of officers that may be serving on active duty in that armed force in 
that grade, the reduction made under paragraph (2) in the number of appointments permitted in 
such grade in another armed force by reason of that increase shall no longer be in effect. 
 (d) An officer continuing to hold the grade of general or admiral under section 601(b)(4) 
of this title after relief from the position of Chairman of the Joint Chiefs of Staff, Chief of Staff 
of the Army, Chief of Naval Operations, Chief of Staff of the Air Force, or Commandant of the 
Marine Corps shall not be counted for purposes of this section. 
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 (e) In determining the total number of general officers or flag officers of an armed force 
on active duty for purposes of this section, the following officers shall not be counted The 
following officers shall not be counted for purposes of this section: 


 (1) An officer of that armed force in the grade of brigadier general or above or, in 
the case of the Navy, in the grade of rear admiral (lower half) or above, who is on leave 
pending the retirement, separation, or release of that officer from active duty, but only 
during the 60-day period beginning on the date of the commencement of such leave of 
such officer. 
 (2) At the discretion of the Secretary of Defense, an officer of that armed force 
who has been relieved from a position designated under section 601(a) of this title or by 
law to carry one of the grades specified in such section, but only during the 60-day period 
beginning on the date on which the assignment of the officer to the first position is 
terminated or until the officer is assigned to a second such position, whichever occurs 
first. 


 (f) An officer while serving as Attending Physician to the Congress is in addition to the 
number that would otherwise be permitted for that officer’s armed force for officers serving on 
active duty in grades above brigadier general or rear admiral (lower half) under subsection (a). 
 (g) The limitations of this section do not apply to a reserve component general or flag 
officer who is on active duty and serving in a position that is a joint duty assignment for the 
purposes of chapter 38 of this title for a period not to exceed three years. 
 


* * * * * * * 
 
§ 526. Authorized strength: general and flag officers on active duty 
 (a) LIMITATIONS.— The number of general officers on active duty in the Army, Air 
Force, and Marine Corps, and the number of flag officers on active duty in the Navy, may not 
exceed the number specified for the armed force concerned as follows: 
  (1) For the Army, 307 230. 
  (2) For the Navy, 216 160. 
  (3) For the Air Force, 279 208. 
  (4) For the Marine Corps, 81 60. 
 (b) LIMITED EXCLUSION FOR JOINT DUTY REQUIREMENTS.—(1) The Chairman of the Joint 
Chiefs of Staff may designate up to 65 general officer and flag officer positions that are joint 
duty assignments for purposes of chapter 38 of this title for exclusion from the limitations in 
subsection (a). Officers in positions so designated shall not be counted for the purposes of those 
limitations.(1) The Secretary of Defense may designate up to 324 general officer and flag officer 
positions that are joint duty assignments for the purposes of chapter 38 of this title for exclusion 
from the limitations in subsection (a). The Secretary of Defense shall allocate those exclusions to 
the armed forces based on the number of general or flag officers required from each armed force 
for assignment to these designated positions. 
 (2) Unless the Secretary of Defense determines that a lower number is in the best 
interests of the nation, the minimum number of officers serving in positions designated under 
paragraph (1) for each armed force shall be as follows: 
  (A) For the Army, 85. 
  (B) For the Navy, 61. 
  (C) For the Air Force, 76. 
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  (D) For the Marine Corps, 21. 
 (3) The number excluded under paragraph (a) and serving in positions designated under 
section 526(b): 
  (A) in the grade of general or admiral may not exceed 20; 


 (B) in a grade above the grade of major general or rear admiral may not exceed  
68; and 


  (C) in the grade of major general or rear admiral may not exceed 144. 
 (4)(2)(A) The Chairman of the Joint Chiefs of Staff may designate up to 15 general and 
flag officer positions in the unified and specified combatant commands, and up to three general 
and flag officer positions on the Joint Staff, as positions to be held only by reserve component 
officers who are in a general or flag officer grade below lieutenant general or vice admiral. Each 
position so designated shall be considered to be a joint duty assignment position for purposes of 
chapter 38 of this title. 
 (B) A reserve component officer serving in a position designated under subparagraph (A) 
while on active duty under a call or order to active duty that does not specify a period of 180 
days or less shall not be counted for the purposes of the limitations under subsection (a) and 
under section 525 of this title if the officer was selected for service in that position in accordance 
with the procedures specified in subparagraph (C). 
 (C) Whenever a vacancy occurs, or is anticipated to occur, in a position designated under 
subparagraph (A)— 


 (i) the Secretary of Defense shall require the Secretary of the Army to submit the 
name of at least one Army reserve component officer, the Secretary of the Navy to 
submit the name of at least one Navy Reserve officer and the name of at least one Marine 
Corps Reserve officer, and the Secretary of the Air Force to submit the name of at least 
one Air Force reserve component officer for consideration by the Secretary for 
assignment to that position; and 
 (ii) the Chairman of the Joint Chiefs of Staff may submit to the Secretary of 
Defense the name of one or more officers (in addition to the officers whose names are 
submitted pursuant to clause (i)) for consideration by the Secretary for assignment to that 
position. 


 (D) Whenever the Secretaries of the military departments are required to submit the 
names of officers under subparagraph (C)(i), the Chairman of the Joint Chiefs of Staff shall 
submit to the Secretary of Defense the Chairman’s evaluation of the performance of each officer 
whose name is submitted under that subparagraph (and of any officer whose name the Chairman 
submits to the Secretary under subparagraph (C)(ii) for consideration for the same vacancy). 
 (E) Subparagraph (B) does not apply in the case of an officer serving in a position 
designated under subparagraph (A) if the Secretary of Defense, when considering officers for 
assignment to fill the vacancy in that position which was filled by that officer, did not have a 
recommendation for that assignment from each Secretary of a military department who (pursuant 
to subparagraph (C)) was required to make such a recommendation. 
 
 [(c) Repealed. Pub. L. 107–314, sec. 1041(a)(3), Dec. 2, 2002, 116 Stat. 2645.] 
 
 (d) EXCLUSION OF CERTAIN RESERVE OFFICERS.—(1) The limitations of this section do 
not apply to a reserve component general or flag officer who is on active duty for training or who 
is on active duty under a call or order specifying a period of less than 180 days. 
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 (2) The limitations of this section also do not apply to a number, as specified by the 
Secretary of the military department concerned, of reserve component general or flag officers 
authorized to serve on active duty for a period of not more than 365 days.  The number so 
specified for an armed force may not exceed the number equal to 10 percent of the authorized 
number of general or flag officers, as the case may be, of that armed force under section 12004 
of this title. In determining such number, any fraction shall be rounded down to the next whole 
number, except that such number shall be at least one. 
 (3) The limitations of this section do not apply to a reserve component general or flag 
officer who is on active duty and serving in a position that is a joint duty assignment for the 
purposes of chapter 38 of this title for a period not to exceed three years. 
 (e) EXCLUSION OF CERTAIN OFFICERS PENDING SEPARATION OR RETIREMENT OR 
BETWEEN SENIOR POSITIONS.—The limitations of this section do not apply to a general or flag 
officer who is covered by an exclusion under section 525 (e) of this title. 
 (f) EXCLUSION OF ATTENDING PHYSICIAN TO THE CONGRESS.—The limitations of this 
section do not apply to the general or flag officer who is serving as Attending Physician to the 
Congress. 
 (g) TEMPORARY EXCLUSION FOR ASSIGNMENT TO CERTAIN TEMPORARY BILLETS.—(1) 
The limitations in subsection (a) and in section 525(a) of this title do not apply to a general or 
flag officer assigned to a temporary joint duty assignment designated by the Secretary of 
Defense. 
 (2) A general or flag officer assigned to a temporary joint duty assignment as described in 
paragraph (1) may not be excluded under this subsection from the limitations in subsection (a) 
for a period of longer than one year.  


* * * * * * * 
 
§ 721. General and flag officers: limitation on appointments, assignments, details, and 


duties outside an officer’s own service 
 (a) LIMITATION.—An officer described in subsection (b) may not be appointed, assigned, 
or detailed for a period in excess of 180 days to a position external to that officer’s armed force 
if, immediately following such appointment, assignment, or detail, the number of officers 
described in subsection (b) serving in positions external to such officers’ armed force would be 
in excess of 26.5 percent of the total number of the officers described in subsection (b). 
 (b) COVERED OFFICERS.—The officers covered by subsection (a), and to be counted for 
the purposes of the limitation in that subsection, are the following: 


 (1) Any general or flag officer counted for purposes of section 526 (a) of this title. 
 (2) Any general or flag officer serving in a joint duty assignment position 
designated by the Chairman of the Joint Chiefs of Staff under section 526 (b) of this title. 
 (3) Any colonel or Navy captain counted for purposes of section 777 (d)(1) 1 of 
this title. 


 (c) EXTERNAL POSITIONS.—For purposes of this section, the following positions shall be 
considered to be external to an officer’s armed force: 


 (1) Any position (including a position in joint education) that is a joint duty 
assignment for purposes of chapter 38 of this title. 
 (2) Any position in the Office of the Secretary of Defense, a Defense Agency, or a 
Department of Defense Field Activity. 
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 (3) Any position in the Joint Chiefs of Staff, the Joint Staff, or the headquarters of 
a combatant command (as defined in chapter 6 of this title). 
 (4) Any position in the National Guard Bureau. 
 (5) Any position outside the Department of Defense, including any position in the 
headquarters of the North Atlantic Treaty Organization or any other international military 
command, any combined or multinational command, or military mission. 


 (d) TREATMENT OF OFFICERS HOLDING MULTIPLE POSITIONS.—If an officer described in 
subsection (b) simultaneously holds both a position external to that officer’s armed force and 
another position not external to that officer’s armed force, the Secretary of Defense shall 
determine whether that officer shall be counted for the purposes of this section. 
 (e) ASSIGNMENTS, ETC., FOR PERIODS IN EXCESS OF 180 DAYS.—For purposes of this 
section, the appointment, assignment, or detail of an officer to a position shall be considered to 
be for a period in excess of 180 days unless the appointment, assignment, or detail specifies that 
it is made for a period of 180 days or less. 
 (f) WAIVER DURING PERIOD OF WAR OR NATIONAL EMERGENCY.—The President may 
suspend the operation of this section during any period of war or of national emergency declared 
by Congress or the President. 
 


* * * * * * * 
 
§ 12004. Strength in grade: reserve general and flag officers in an active status 
 
 (a) *** 
 


* * * * * * * 
 
 (c)(1) The following Navy reserve officers shall not be counted for purposes of this 
section: 
  (A) Those counted under section 526 of this title.  


 (B) Those serving in a joint duty assignment for purposes of chapter 38 of this 
title, except that the number of officers who may be excluded under this paragraph may 
not exceed the number equal to 20 percent of the number of officers authorized for the 
Navy in subsection (a).  


 (2) Of the number of Navy reserve officers authorized by subsection (a), 40 are 
distributed among the line and staff corps as follows: 
 
  
Line 
Medical Department staff corps 
Chaplain Corps 
Judge Advocate General's Corps 


33 
5 
1 
1 


 
 (3) The remaining authorizations for the Navy under subsection (a) shall be distributed 
among such other staff corps as are established by the Secretary of the Navy under the authority 
provided by section 5150(b) of this title, except that— 
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 (A) if the Secretary has established a Supply Corps, the authorized strength for the 
Supply Corps shall be six; and  
 (B) if the Secretary has established a Civil Engineering Corps, the authorized 
strength for the Civil Engineering Corps shall be two.  


 (4) (2) Not more than 50 percent of the officers in an active status authorized under this 
section for the Navy may serve in the grade of rear admiral. 
 (5)(A) For the purposes of paragraph (1), the Medical Department staff corps referred to 
in the table are as follows: 
  (i) The Medical Corps.  
  (ii) The Dental Corps.  
  (iii) The Nurse Corps.  
  (iv) The Medical Service Corps.  
 (B) Each of the Medical Department staff corps is authorized one rear admiral (lower 
half) within the strength authorization distributed to the Medical Department staff corps under 
paragraph (1). The Secretary of the Navy shall distribute the remainder of the strength 
authorization for the Medical Department staff corps under that paragraph among those staff 
corps as the Secretary determines appropriate to meet the needs of the Navy. 
 


* * * * * * * 
——————— 


 
The proposal also repeals section 506 of the Duncan Hunter National Defense Authorization Act 
for Fiscal Year 2009 (Public Law 110-417; 122 Stat. 4434; 10 U.S.C. 525 note). 
 








SEC. ___.  AUTHORITY FOR NONRECIPROCAL EXCHANGES UNDER 


AGREEMENTS BETWEEN UNITED STATES AND FOREIGN 


COUNTRIES FOR EXCHANGE OF DEFENSE PERSONNEL. 


 (a) CODIFICATION OF EXISTING AUTHORITY; AUTHORITY FOR NONRECIPROCAL 


EXCHANGES.— 


1 


2 


3 


4 


5 


6 


7 


8 


9 


10 


11 


12 


13 


14 


15 


16 


17 


 (1) IN GENERAL.—Chapter 6 of title 10, United States Code, is amended by 


inserting after section 168 a new section consisting of— 


 (A) a heading as follows: 


“§ 168a. Exchange of defense personnel between the United States and foreign countries: 


agreements”; and 


 (B) a text consisting of the text of section 1082 of the National Defense 


Authorization Act for Fiscal Year 1997 (10 U.S.C. 168 note), modified by 


inserting in subsection (c) before the period at the end the following: “except that, 


in the case of any such agreement, the Secretary of Defense may waive the 


requirement for reciprocal exchange of personnel if the Secretary determines that 


a non-reciprocal assignment, rather than a reciprocal exchange of personnel, is in 


the interests of the United States”. 


 (2) CLERICAL AMENDMENT.—The table of sections at the beginning of such 


chapter is amended by inserting after the item relating to section 168 the following new 


item: 


“168a. Exchange of defense personnel between the United States and foreign countries: agreements.”. 


(b) CONFORMING REPEAL.—Section 1082 of the National Defense Authorization Act for 18 


Fiscal Year 1997 (10 U.S.C. 168 note) is repealed. 19 


June 4 2009 Nonreciprocal Exnchanges.DOC 
 







Section-by-Section Analysis 
 
 This section would codify section 1082 of Public Law 104-201 (110 Stat. 2672) by 
enacting the text of that section as a new section 168a in title 10, U.S. Code, and would expand 
that authority by adding new language at the end of subsection (c) that would allow non-
reciprocal assignment of defense personnel, if the Secretary of Defense determines that such an 
assignment is in the interests of the United States. 
 
 Personnel exchanges between the Department of Defense and its components with the 
militaries and defense establishments of foreign nations are a cornerstone for building 
cooperation, collaboration, and mutual understanding between the U.S. armed forces and those 
of our friends, allies, and coalition partners.  Such exchanges are also an important part of 
exposing young military officers of friendly foreign nations to U.S. values of respect for 
international law, civilian control of the military, and the proper role of the military 
establishment in a democracy.  This can be accomplished both by bringing military officers from 
foreign nations to serve in U.S. units and by placing U.S. officers in foreign units. 
 
 Section 168 of title 10, U.S. Code, allows, inter alia, exchange of defense personnel, 
military and civilian, to "encourage a democratic orientation of defense establishments and 
military forces of other countries."  This exchange assignment authority was expanded by section 
1201 of the FY08 National Defense Authorization Act (NDAA), Public Law 110-181, to allow 
non-reciprocal exchanges of personnel if the Secretary of Defense determined that such 
exchanges were in the interests of the United States.  Authority to exchange defense personnel 
with such long-established democracies and allies exists in an un-codified, 1996 Act, specifically 
section 1082 of Public Law 104-201.  Thus, there are two separate legal authorities and 
requirements for exchange of defense personnel between the Department of Defense and foreign 
nations.  While these two authorities are substantially similar, the statutory authority granted by 
Congress in the FY08 NDAA to allow the Secretary of Defense to enter into a non-reciprocal 
defense personnel exchange agreement, if the Secretary determines that such an exchange is in 
the interests of the United States, currently does not apply to the authority employed for 
exchange agreements with countries that tend to be our closest allies. 
 
 The goals and benefits of exchanges, reciprocal or non-reciprocal, with foreign countries 
are specific to the circumstances and countries involved.  For an emerging democracy, the U.S. 
may have more interest in fully reciprocal exchanges with certain countries than with others; for 
long-established democracies, and more traditional allies, the interests may differ yet again.  For 
these reasons, the Department of Defense would best benefit from flexible authority allowing 
reciprocal or non-reciprocal exchanges of personnel with all categories of foreign countries. 
 
 This proposal would help clarify existing authority by placing in title 10 of the U.S. Code 
provisions that are now found only in 12-year old public law.  By codifying the defense 
personnel exchange authority with our more traditional allies immediately after existing section 
168, a far clearer picture of what Congress has authorized will be available. 
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 The additional sentence in subsection (c) of the proposed legislation parallels the 
authority granted by Congress in the FY08 NDAA for non-reciprocal exchanges with countries 
that do not yet have well established democracies, that is, the authority in section 168(c)(9), and 
seeks to extend the option for a non-reciprocal personnel exchange to foreign countries that have 
long-established democracies and are our more traditional and long-standing allies and friends.  
Specifically, the current authority in section 1082, Public Law 104-201 requires reciprocity, 
having no waiver provision, and limits DoD's ability to engage in the full spectrum of personnel 
exchanges with some of our closest and most significant global partners.  In many instances, 
allies and friendly foreign nations would like to assign defense personnel, civilian and military, 
to counterpart organizations in the United States, and the United States is eager to accept them, 
but has not been able to do so when the United States cannot provide reciprocal personnel.  
During the course of the Global War on Terror, DoD personnel resources have often limited the 
availability of appropriate personnel for exchanges.  The requested authority would allow the 
Secretary of Defense to determine that, in a specific instance, a non-reciprocal exchange of 
personnel with a friendly nation or ally with a stable, established democracy would be in the best 
interests of the United States.  This would provide the same flexibility currently available to the 
Department for defense personnel exchanges with new and emerging democracies. 
 
BUDGETARY IMPLICATIONS 
 
Current costs associated with existing authorities for defense personnel exchanges are borne by 
DoD operations and maintenance funds available to components entering into defense personnel 
exchange agreements.  As outlined in the authority, the only costs incurred by the United States 
as a host nation would include incidental costs of facilities and equipment, plus travel and 
training costs when directed for the benefit of the host nation.  These costs would be within 
normal mission costs for DoD components, and should represent no incremental cost.  As a 
sending nation, the United States would incur incremental subsistence and travel costs for 
personnel sent to a foreign country.  It is anticipated that the requested expansion of authority for 
non-reciprocal exchanges would be used infrequently and predominantly, if not exclusively, to 
host non-reciprocal exchange personnel rather than to send U.S. personnel to foreign countries 
on a non-reciprocal basis.  
 


RESOURCE REQUIREMENTS ($MILLIONS) 


 
FY 


2010 
FY 


2011 
FY 


2012 
FY 


2013 
FY 


2014 
FY 


2015 
Appropriation 


From 
Budget 
Activity 


Dash-
1 


Line 
Item 


DoD 0.00 0.00 0.00 0.00 0.00 0.00 0100 (O&M -
Defensewide) 


04 4GTN 


 
Cost Methodology:  The cost of this section has been calculated by estimating that the 
incremental costs of non-reciprocal exchange officers from major friendly nations and allies 
would be minimal and within the normal mission authorities of DoD components.  For example, 
if an exchange officer from the United Kingdom were assigned to a DoD component, the only 
costs to be borne by the U.S. would be specialized training or travel costs incurred in carrying 
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out a U.S. mission-costs routinely associated with normal operations and maintenance 
obligations, and not representing any additional costs over normal operations, since if the foreign 
officer were not performing the mission, a U.S. officer would be doing so. 
 
Changes to Existing Law:  This proposal would codify section 1082 of the National Defense 
Authorization Act for Fiscal Year 1997 (Public Law 104-201), with additional language (shown 
in boldface) added at the end of subsection (c).  The section would read in its entirety: 
 
§ 168a. Exchange of defense personnel between the United States and foreign countries: 


agreements 
 


(a) Authority to enter into international exchange agreements.— 
 
 (1) The Secretary of Defense may enter into international defense personnel exchange 
agreements. 
 
 (2) For purposes of this section, an international defense personnel exchange agreement 
is an agreement with the government of an ally of the United States or another friendly foreign 
country for the exchange of— 
 
  (A) military and civilian personnel of the Department of Defense; and 
 
  (B) military and civilian personnel of the defense ministry of that foreign 
government. 
 


(b) Assignment of personnel.— 
 
 (1) Pursuant to an international defense personnel exchange agreement, personnel of the 
defense ministry of a foreign government may be assigned to positions in the Department of 
Defense and personnel of the Department of Defense may be assigned to positions in the defense 
ministry of such foreign government. Positions to which exchanged personnel are assigned may 
include positions of instructors. 
 
 (2) An agreement for the exchange of personnel engaged in research and development 
activities may provide for assignment of Department of Defense personnel to positions in private 
industry that support the defense ministry of the host foreign government. 
 
 (3) An individual may not be assigned to a position pursuant to an international defense 
personnel exchange agreement unless the assignment is acceptable to both governments. 
 


(c) Reciprocity of personnel qualifications required.—Each government shall be required 
under an international defense personnel exchange agreement to provide personnel with 
qualifications, training, and skills that are essentially equal to those of the personnel provided by 
the other government except that, in the case of any such agreement, the Secretary of 
Defense may waive the requirement for reciprocal exchange of personnel if the Secretary 
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determines that a non-reciprocal assignment, rather than a reciprocal exchange of 
personnel, is in the interests of the United States. 
 
(d) Payment of personnel costs.— 
 
 (1) Each government shall pay the salary, per diem, cost of living, travel costs, cost of 
language or other training, and other costs for its own personnel in accordance with the 
applicable laws and regulations of such government. 
 
 (2) Paragraph (1) does not apply to the following costs: 
 
  (A) The cost of temporary duty directed by the host government. 
 
  (B) The cost of training programs conducted to familiarize, orient, or certify 
exchanged personnel regarding unique aspects of the assignments of the exchanged personnel. 
 
  (C) Costs incident to the use of the facilities of the host government in the 
performance of assigned duties. 
 


(e) Prohibited conditions.—No personnel exchanged pursuant to an agreement under this 
section may take or be required to take an oath of allegiance to the host country or to hold an 
official capacity in the government of such country. 
 


(f) Relationship to other authority.—The requirements in subsections (c) and (d) shall 
apply in the exercise of any authority of the Secretaries of the military departments to enter into 
an agreement with the government of a foreign country to provide for the exchange of members 
of the armed forces and military personnel of the foreign country. The Secretary of Defense may 
prescribe regulations for the application of such subsections in the exercise of such authority. 
 
 


————— 
 


Section 1082 of the National Defense Authorization Act for Fiscal Year 1997 
(10 U.S.C. 168 note; P. L. 104–201, 110 Stat. 2672 ) 


 
SEC 1082. AGREEMENTS FOR EXCHANGE OF DEFENSE PERSONNEL BETWEEN 


UNITED STATES AND FOREIGN COUNTRIES. 
 


(a) Authority to enter into international exchange agreements.— 
 


 (1) The Secretary of Defense may enter into international defense personnel exchange 
agreements. 
 


 (2) For purposes of this section, an international defense personnel exchange agreement 
is an agreement with the government of an ally of the United States or another friendly foreign 
country for the exchange of-- 
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 (A) military and civilian personnel of the Department of Defense; and 


 
(B) military and civilian personnel of the defense ministry of that foreign 


government. 
 


(b) Assignment of personnel.— 
 


 (1) Pursuant to an international defense personnel exchange agreement, personnel of the 
defense ministry of a foreign government may be assigned to positions in the Department of 
Defense and personnel of the Department of Defense may be assigned to positions in the defense 
ministry of such foreign government. Positions to which exchanged personnel are assigned may 
include positions of instructors. 
 


 (2) An agreement for the exchange of personnel engaged in research and development 
activities may provide for assignment of Department of Defense personnel to positions in private 
industry that support the defense ministry of the host foreign government. 
 
 (3) An individual may not be assigned to a position pursuant to an international defense 
personnel exchange agreement unless the assignment is acceptable to both governments. 
 


(c) Reciprocity of personnel qualifications required.—Each government shall be required 
under an international defense personnel exchange agreement to provide personnel with 
qualifications, training, and skills that are essentially equal to those of the personnel provided by 
the other government.   
 


(d) Payment of personnel costs.— 
 


 (1) Each government shall pay the salary, per diem, cost of living, travel costs, cost of 
language or other training, and other costs for its own personnel in accordance with the 
applicable laws and regulations of such government. 
 


 (2) Paragraph (1) does not apply to the following costs: 
 


(A) The cost of temporary duty directed by the host government. 
 


 (B) The cost of training programs conducted to familiarize, orient, or certify 
exchanged personnel regarding unique aspects of the assignments of the exchanged 
personnel. 


 
 (C) Costs incident to the use of the facilities of the host government in the 


performance of assigned duties. 
 


(e) Prohibited conditions.—No personnel exchanged pursuant to an agreement under this 
section may take or be required to take an oath of allegiance to the host country or to hold an 
official capacity in the government of such country. 
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(f) Relationship to other authority.—The requirements in subsections (c) and (d) shall 


apply in the exercise of any authority of the Secretaries of the military departments to enter into 
an agreement with the government of a foreign country to provide for the exchange of members 
of the armed forces and military personnel of the foreign country. The Secretary of Defense may 
prescribe regulations for the application of such subsections in the exercise of such authority. 
 








SEC. ___. ONE-YEAR EXTENSION AND ENHANCEMENT OF AUTHORITY FOR 


SECURITY AND STABILIZATION ASSISTANCE.  


1 


2 


3 


4 


5 


6 


7 


 (a) INCREASE IN AMOUNT OF AUTHORIZED ASSISTANCE.—Section 1207 of the National 


Defense Authorization Act for Fiscal Year 2006 (Public Law 109-163; 119 Stat. 3458), as most 


recently amended by section 1207 of the Duncan Hunter National Defense Authorization Act for 


Fiscal Year 2009 (Public Law 110-417; 122 Stat. 4625), is amended in subsection (b)(1) by 


striking “$100,000,000” and inserting “$200,000,000”.  


  (b) ONE-YEAR EXTENSION OF AUTHORITY.—Subsection (g) of such section is amended 


by striking “September 30, 2009” and inserting “September 30, 2010”.  


 
Section-by-Section Analysis  


 
 Recent experience in Iraq, Afghanistan, and elsewhere around the globe has made it clear 
that many of the challenges we face do not have military solutions; rather, these problems require 
a combination of civilian and security tools that integrate multiple elements of national power. 
As our national strategic guidance underscores the importance of integrated efforts along military 
and non-military lines, this authority will facilitate combined efforts overseas to meet the 
challenges posed by our adversaries’ rapid deployment of effective information, economic, and 
social campaigns around the globe.  
 
 This section would authorize executing integrated, whole-of-government solutions to key 
counterterrorism and other national security problems.  It builds on section 1207 of the National 
Defense Authorization Act for Fiscal Year 2006, which authorized the Secretary of Defense to 
transfer up to $100 million per year to the Secretary of State for reconstruction, security, or 
stabilization assistance -- primarily to put civilian professionals alongside our warfighters or to 
provide early civilian resources to avert crises that require U.S. military forces to intervene.  
 
 This amendment would extend this authority through fiscal year 2010 and increase the 
authority from $100 million to $200 million, in recognition of our current underinvestment in 
such preventative capabilities 
 
 This amendment would provide a mechanism for departments and agencies to work 
together and provide authority to shift resources when the department or agency with core 
competency for a mission does not have the resources to support it.  This measure would give the 
Secretary of State additional resources to address critical security, stabilization, and 
counterterrorism challenges critical to U.S. national security.  Because it would employ whole-
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of-government solutions, it also would reduce stress on U.S. servicemen and women, both on 
active duty and in the National Guard and Reserves.  
 
BUDGET IMPLICATIONS 
 
The Department of Defense (DoD) estimates that this section would cost $200 million for fiscal 
year  2010  This section is funded within the baseline budget for FY 2010 and would be funded 
from resources requested from the Operation & Maintenance, Defense-Wide funding. 
 


RESOURCE REQUIREMENTS ($MILLIONS) 


 FY 
2010 


FY 
2011 


FY 
2012 


FY 
2013 


FY 
2014 


FY 
2015 


Appropriation 
From 


Budget 
Activity 


Dash-1 
Line Item 


TBD +200 0 0 0 0 0 O&M-DW 4 4GTD 
Total +200 0 0 0 0 0 O&M-DW   


 
RESOURCE REQUIREMENTS ($MILLIONS) 


 (offset to fund legislative proposal and incorporated in President’s budget submission) 


 FY 
2010 


FY 
2011 


FY 
2012 


FY 
2013 


FY 
2014 


FY 
2015 


Appropriation 
To 


Budget 
Activity 


Dash-1 
Line Item


TBD 0 0 0 0 0 0    
Total 0 0 0 0 0 0    


 
The above budget figures are notional, as the Department has not yet finalized its budget request 
for this authority.  DoD used the full authority in FY 2008 and expects to use the full limit of the 
authority again in FY 2009.  Funding for these items are notional based on current data for DoD 
participation, DoD’s agreement with the State Department that it would seek this authority 
through FY 2010, and oral commitments from senior leadership to Congress that DoD would 
couple new requests for authority with requests for funding.  These figures are consistent with 
these principles and with Departmental action in the FY 2009 President’s Budget in which it first 
sought appropriations. 
 
 
Changes to Existing Law:  This proposal would make the following changes to section 1207 of 
the National Defense Authorization Act for Fiscal Year 2006, as amended: 
 
SEC. 1207. SECURITY AND STABILIZATION ASSISTANCE. 
 (a) AUTHORITY.— 


 (1) IN GENERAL.—The Secretary of Defense may provide services to, and transfer 
defense articles and funds to, the Secretary of State for the purposes of facilitating the 
provision by the Secretary of State of reconstruction, security, or stabilization assistance 
to a foreign country. 
 (2) PROHIBITION ON BUDGET SUPPORT.—Nothing in this section shall be construed 
to authorize the provision of budget support to any foreign country. 


 (b) LIMITATION.—  
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 (1) IN GENERAL.—Except as provided in paragraph (2), the aggregate value of all 
services, defense articles, and funds provided or transferred to the Secretary of State 
under this section in any fiscal year may not exceed $100,000,000$200,000,000. 


  (2) ASSISTANCE TO GEORGIA DURING FISCAL YEAR 2009.— 
 (A) IN GENERAL.—The Secretary of Defense is authorized during fiscal 
year 2009 to exercise the authority of subsection (a) to provide services to, and 
transfer defense articles and funds to, the Secretary of State for the purposes of 
facilitating the provision by the Secretary of State of reconstruction, security, or 
stabilization assistance to the country of Georgia. 
 (B) LIMITATION.—The aggregate value of all services, defense articles, 
and funds provided or transferred to the Secretary of State under this section for 
Georgia in fiscal year 2009— 


    (i) may not exceed $50,000,000; and 
 (ii) shall not count against the dollar amount limitation specified in 
paragraph (1) for such fiscal year. 


 (c) AVAILABILITY OF FUNDS.—Any funds transferred to the Secretary of State under this 
section may remain available until expended. 
 (d) FORMULATION AND IMPLEMENTATION OF PROGRAM FOR ASSISTANCE.—The Secretary 
of State shall coordinate with the Secretary of Defense in the formulation and implementation of 
a program of reconstruction, security, or stabilization assistance to a foreign country that 
involves the provision of services or transfer of defense articles or funds under subsection (a). 
 (e) CONGRESSIONAL NOTIFICATION.— 


 (1) REQUIREMENT FOR NOTICE.—Whenever the Secretary of Defense exercises the 
authority under subsection (a), the Secretary shall, at the time the authority is exercised, 
notify the congressional committees specified in paragraph (3) of the exercise of that 
authority. Any such notification shall be prepared in coordination with the Secretary of 
State. 
 (2) CONTENT OF NOTIFICATION.—Any notification under paragraph (1) shall 
include a description of— 


 (A) the services, defense articles, or funds provided or transferred to the 
Secretary of State; and 
 (B) the purpose for which such services, defense articles, and funds will be 
used. 


 (3) SPECIFIED CONGRESSIONAL COMMITTEES.—The congressional committees 
specified in this paragraph are the following: 


 (A) The Committee on Armed Services, the Committee on Foreign 
Relations, and the Committee on Appropriations of the Senate. 
 (B) The Committee on Armed Services, the Committee on Foreign 
Affairs, and the Committee on Appropriations of the House of Representatives. 


 (f) APPLICABLE LAW.—Any services, defense articles, or funds provided or transferred to 
the Secretary of State under the authority of this section that the Secretary of State uses to 
provide reconstruction, security, or stabilization assistance to a foreign country shall be subject 
to the authorities and limitations in the Foreign Assistance Act of 1961, the Arms Export Control 
Act, or any law making appropriations to carry out such Acts. 
 (g) EXPIRATION.—The authority provided under subsection (a) may not be exercised after 
September 30, 2009September 30, 2010. 





		SEC. 1207. SECURITY AND STABILIZATION ASSISTANCE.






 


SEC. ___.  ONE-YEAR EXTENSION OF AUTHORITY FOR FUNDS AVAILABLE TO 


A JOINT TASK FORCE TO SUPPORT COUNTER-DRUG ACTIVITIES 


TO ALSO BE USED TO PROVIDE SUPPORT TO LAW ENFORCEMENT 


AGENCIES CONDUCTING COUNTER-TERRORISM ACTIVITIES. 


 Section 1022(b) of the National Defense Authorization Act for Fiscal Year 2004 (Public 


Law 108-136; 10 U.S.C. 371 note), as most recently amended by section 1022 of the Duncan 


Hunter National Defense Authorization Act for Fiscal Year 2009 (Public Law 110-417; 122 Stat. 


4586), is amended by striking “2009” and inserting “2010”. 


1 


2 


3 


4 


 
Section-by-Section Analysis 


 
 Current authority, which expires at the end of fiscal year (FY) 2009, allows a Department 
of Defense joint task force that provides support to law enforcement agencies conducting 
counter-drug activities to also provide, subject to all applicable laws and regulations, support for 
counter-terrorism activities.  This section would extend that authority through FY 2010. 
 
Changes to Existing Law:  This section would make the following change to section 1022 of 
the National Defense Authorization Act for Fiscal Year 2004 (Public Law 108-136), as amended 
by section 1022 of the National Defense Authorization Act for Fiscal Year 2006 (Public Law 
109-163), section 1021 of the National Defense Authorization Act for Fiscal Year 2008 (Public 
Law 110-181), and section 1022 of the Duncan Hunter National Defense Authorization Act for 
Fiscal Year 2009 (Public Law 110-417): 
 
SEC. 1022.  AUTHORITY FOR JOINT TASK FORCES TO SUPPORT LAW 


ENFORCEMENT AGENCIES CONDUCTING COUNTERTERRORISM 
ACTIVITIES. 


 
 (a) AUTHORITY.—A joint task force of the Department of Defense that provides support 
to law enforcement agencies conducting counter-drug activities may also provide, subject to all 
applicable laws and regulations, support to law enforcement agencies conducting counter-
terrorism activities. 


 (b) AVAILABILITY OF FUNDS.—During fiscal years 2006 through 2009 2010, funds 
available to a joint task force to support counter-drug activities may also be used to provide the 
counter-terrorism support authorized by subsection (a). 
 
 (c) REPORT REQUIRED.—Not later than December 31, 2006, the Secretary of Defense 
shall submit to Congress a report evaluating the effect on counter-drug and counter-terrorism 







 


activities and objectives of using counter-drug funds of a joint task force to provide counter-
terrorism support authorized by subsection (a). 


 (d) CONDITIONS.—Any support provided under subsection (a) may only be provided in 
the geographic area of responsibility of the joint task force. 
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