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SEC. 1206. THREE-YEAR EXTENSION OF TEMPORARY AUTHORITY TO USE
ACQUISITION AND CROSS-SERVICING AGREEMENTS TO LEND
MILITARY EQUIPMENT FOR PERSONNEL PROTECTION AND
SURVIVABILITY.
Section 1202(e) of the John Warner National Defense Authorization Act for Fiscal Year
2007 (Public Law 109-364; 120 Stat. 2012), as most recently amended by section 1204(b) of the
Duncan Hunter National Defense Authorization Act for Fiscal Year 2009 (Public Law 110-417,
122 Stat. 4356), is amended by striking “September 30, 2011” and inserting “September 30,
2014”.
Section-by-Section Analysis

This proposal would amend section 1202 of the John Warner National Defense
Authorization Act for Fiscal Year 2007 (Public Law 109-364), as amended, providing a three
year extension of authority to the Secretary of Defense to use acquisition and cross-servicing
agreements (ACSAS) to loan certain equipment to coalition partners for the purpose of enhancing
personnel protection and aiding in personnel survivability in coalition operations, in certain
peacekeeping operations, and in connection with training for deployment to such operations.

Budget Implications: The proposal has no budgetary impact as it addresses the expansion of
current authorities for the loan of equipment for coalition partners.

Changes to Existing Law: This proposal would make the following change to section 1202 of
Public Law 109-364, as amended:

SEC. 1202. TEMPORARY AUTHORITY TO USE ACQUISITION AND CROSS-
SERVICING AGREEMENTS TO LEND CERTAIN MILITARY
EQUIPMENT TO CERTAIN FOREIGN FORCES FOR PERSONNEL
PROTECTION AND SURVIVABILITY.

(@) AUTHORITY.—

(1) IN GENERAL.--Subject to paragraphs (2), (3), and (4), the Secretary of Defense
may treat covered military equipment as logistic support, supplies, and services under
subchapter | of chapter 138 of title 10, United States Code, for the purpose of providing
for the use of such equipment by military forces of a nation participating in combined
operations with the United States in Iraq or Afghanistan or participating in combined
operations with the United States as part of a peacekeeping operation under the Charter of
the United Nations or another international agreement.





(2) REQUIRED DETERMINATIONS.--Equipment may be provided to the military
forces of a nation under the authority of this section only upon—

(A) a determination by the Secretary of Defense that the United States
forces in the combined operation have no unfilled requirements for that
equipment; and

(B) a determination by the Secretary of Defense, with the concurrence of
the Secretary of State, that it is in the national security interest of the United
States to provide for the use of such equipment by the military forces of that
nation under this section.

(3) LIMITATION ON USE OF EQUIPMENT.--Equipment provided to the military forces
of a nation under the authority of this section may be used by those forces only for
personnel protection or to aid in the personnel survivability of those forces and only—

(A) in Iraq or Afghanistan;

(B) in a peacekeeping operation described in paragraph (1); or

(C) in connection with the training of those forces to be deployed to Iraq,
Afghanistan, or a peacekeeping operation described in paragraph (1) for

such deployment.

(4) LIMITATION ON DURATION OF PROVISION OF EQUIPMENT.-- Equipment
provided to the military forces of a nation under the authority of this section may be used
by the military forces of that nation for not longer than one year.

(5) NOTICE AND WAIT ON PROVISION OF EQUIPMENT FOR CERTAIN PURPOSES.—
Equipment may not be provided under paragraph (1) in connection with training as
specified in paragraph (3)(C) until 15 days after the date on which the Secretary of
Defense submits to the specified congressional committees written notice on the
provision of such equipment for such purpose.

(b) SEMIANNUAL REPORTS TO CONGRESSIONAL COMMITTEES.—

(1) USE OF AUTHORITY DURING FIRST SIX MONTHS OF FISCAL YEAR.--1f the
authority provided in subsection (a) is exercised during the first six months of a fiscal
year, the Secretary of Defense shall submit to the specified congressional committees a
report on that exercise of such authority not later than the following April 30.

(2) USE OF AUTHORITY DURING SECOND SIX MONTHS OF FISCAL YEAR.--If the
authority provided in subsection (a) is exercised during the second six months of a fiscal
year, the Secretary of Defense shall submit to the specified congressional committees a
report on that exercise of such authority not later than the following October 30.

(3) CONTENT.--Each report under paragraph (1) or (2) shall include, with respect
to each exercise of the authority provided in subsection (a) during the period covered by
the report, the following:

(A) A description of the basis for the determination of the Secretary of

Defense that it is in the national security interests of the United States to provide

for the use of covered military equipment in the manner authorized in subsection

(@).

(B) Identification of each foreign force that receives such equipment.
(C) A description of the type, quantity, and value of the equipment
provided to each foreign force that receives such equipment.





(D) A description of the terms and duration of the provision of the
equipment to each foreign force that receives such equipment.

(E) With respect to equipment provided to each foreign force that is not
returned to the United States, a description of the terms of disposition of the
equipment to the foreign force.

(F) The percentage of equipment provided to foreign forces
under the authority of this section that is not returned to the United States.

(4) COORDINATION.--Each report under paragraph (1) or (2) shall be prepared in
coordination with the Secretary of State.

(c) LIMITATIONS ON PROVISION OF MILITARY EQUIPMENT.--The provision of military
equipment under this section is subject to the provisions of the Arms Export Control Act (22
U.S.C. 2751 et seq.) and of any other export control process under laws relating to the transfer of
military equipment and technology to foreign nations.

(d) DEFINITIONS.--In this section:

(1) The term "covered military equipment™” means items designated as significant

military equipment in categories I, I1, 111, VII, X1, and XIII of the United States
Munitions List under section 38(a)(1) of the Arms Export Control Act (22 U.S.C.
2778(a)(1)).

(2) The term "specified congressional committees™ means—
(A) the Committee on Armed Services and the Committee on Foreign
Relations of the Senate; and
(B) the Committee on Armed Services and the Committee on International
Relations of the House of Representatives.
(e) EXPIRATION.--The authority to provide military equipment to the military forces of a
foreign nation under this section expires on September 30,-2041-2014.






SEC. 810. AUTHORITY TO DESIGNATE INCREMENTS OR BLOCKS OF SPACE
VEHICLES AS MAJOR SUBPROGRAMS.

Section 2430a(a)(1) of title 10, United States Code, is amended—

(1) by inserting “(A)” before “If the Secretary of Defense determines”; and
(2) by adding at the end the following new subparagraph:

“(B) If the Secretary of Defense determines that a major defense acquisition program to
purchase space vehicles requires the delivery of two or more increments or blocks of space
vehicles, the Secretary may designate each such increment or block as a major subprogram for
the purposes of acquisition reporting under this chapter.”.

Section-by-Section Analysis

This proposal would permit the Secretary of Defense to designate follow on space vehicle
blocks or increments as subprograms to the existing satellite program for purposes of acquisition
reporting when the Secretary determines that such increments are warranted. In general, an
increment or block is a militarily useful and supportable operational capability that can be
developed, produced, deployed, and sustained. Each increment or block will have its own set of
threshold and objective values. In the specific case of space vehicles, and for the specific purpose
of cost reporting, an increment or block refers to a multi-vehicle procurement and the associated
non-recurring costs, if any.

Designating subprograms will provide Congressional and OMB insight into actual space
vehicle increment or block costs. The resulting visibility ensures Air Force and Department
accountability to the costs and funding requirements to which they committed at the increment or
block Milestone Decision.

Allowing the Secretary to designate subprograms gives the Department flexibility to
break out satellite acquisitions that employ block or incremental buys and evolutionary
acquisition into separate subprograms, but will not limit the flexibility of the Secretary when
procurement of additional satellites should be tied to original or current Acquisition Program
Baselines.

This flexibility is congruent with existing law, section 2430a of title 10, United States
Code, which authorizes the Department of Defense (DoD) to designate major subprograms for
acquisition reporting requirements applicable to major defense acquisition programs (MDAPS).
If the Department designates a major subprogram under an MDAP, the Selected Acquisition
Reports, unit cost reports, and program baselines are reported for cost, schedule, and





performance at both the MDAP as a whole, and for each subprogram. Each subprogram will
have its own acquisition program baseline (APB).

Section 2430a requires that a subprogram differ significantly in form and function. This
proposal would allow designation of subprograms for separate increments or blocks of space
vehicles, even if the increments or blocks do not differ significantly in form and function. The
proposal will not change the existing requirement in section 2430a(a)(2) that the Department
notify the congressional defense committees in writing of any proposed designation of a
subprogram not less than 30 days before such designation shall take effect.

Budget Implications: There are no quantifiable budget implications associated with this
proposal.

Changes to Existing Law: This proposal would amend section 2430a of title 10, United States
Code, as shown below:

§ 2430a. Major subprograms

(@) AUTHORITY TO DESIGNATE MAJOR SUBPROGRAMS TO ACQUISITION
REPORTING REQUIREMENTS.— (1)(A) If the Secretary of Defense determines that a major
defense acquisition program requires the delivery of two or more categories of end items which
differ significantly from each other in form and function, the Secretary may designate each such
category of end items as a major subprogram for the purposes of acquisition reporting under this
chapter.

(B) If the Secretary of Defense determines that a major defense acquisition program to
purchase space vehicles requires the delivery of two or more increments or blocks of space
vehicles, the Secretary may designate each such increment or block as a major subprogram for
the purposes of acquisition reporting under this chapter.

*hkkkhkkkk






10

11

12

13

14

15

16

17

18

19

20

21

SEC. 912. COMMERCIAL SPACE LAUNCH COOPERATION.
(a) COMMERCIAL SPACE LAUNCH COOPERATION AUTHORITY.—Chapter 135 of title 10,
United States Code, is amended by adding at the end the following new section:
“8 2275. Commercial space launch cooperation
“(a) AUTHORITY.—The Secretary of Defense and the Administrator of the National
Aeronautics and Space Administration may, to assist the Secretary of Transportation in carrying
out responsibilities set forth in titles 49 and 51 with respect to private sector involvement in
commercial space transportation activity and public-private partnerships pertaining to space
transportation infrastructure, take such actions as each considers to be in the best interest of the
Government to—
(1) maximize the use of the capacity of Department of Defense or National
Aeronautics and Space Administration space transportation infrastructure by the United
States private sector;
“(2) maximize the effectiveness and efficiency of Department of Defense or
National Aeronautics and Space Administration space transportation infrastructure;
“(3) reduce the cost of services provided by the Department of Defense or
National Aeronautics and Space Administration at launch support facilities and space
recovery support facilities;
“(4) encourage commercial space activities by enabling investment in Department
of Defense or National Aeronautics and Space Administration space transportation

infrastructure by United States non-federal entities; and
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“(5) foster cooperation between the Department of Defense or the National

Aeronautics and Space Administration and United States non-federal space transportation

entities.

“(b) ConTRIBUTIONS.—The Secretary of Defense and the Administrator of the National
Aeronautics and Space Administration may each enter into agreements with United States non-
federal entities on a cooperative and voluntary basis to accept contributions of funds, property,
and services to carry out this section. Any funds, property, or services accepted under this
subsection shall be used only for the objectives specified in this section in accordance with terms
of use to be determined by agreement between the contributor and the Secretary or
Administrator, and shall be managed by the Secretary or Administrator in accordance with,
respectively, Department of Defense and National Aeronautics and Space Administration
regulations. Any such agreement shall address terms of use, ownership, and disposition of
resources, as well as possible benefits accruing to non-federal entities that are not a party to the
agreement

“(c) INCLUSION OF COMMERCIAL REQUIREMENTS IN CONTRACTS.—The Secretary of
Defense and the Administrator of the National Aeronautics and Space Administration may each
include, upon request by a United States commercial launch entity, commercial space launch and
support requirements in Department of Defense or National Aeronautics and Space promise
Administration space launch and reentry range support requirements if—

“(1) the Secretary or the Administrator, as the case may be, determines that the
inclusion of such commercial space launch and support requirements—
“(A) is in the best interest of the Government;

“(B) does not interfere with the requirements of, respectively, the
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Department of Defense or the National Aeronautics and Space Administration;

and
“(C) does not compete with the commercial space activities of United

States commercial space entities unless otherwise in furtherance of national

security; and

“(2) any commercial requirement included in a Department of Defense or
National Aeronautics and Space Administration contract has full non-federal funding
before the execution of such contract.

“(d) DEFENSE COOPERATION SPACE LAUNCH ACCOUNT.—

“(1) ESTABLISHMENT.—There is established in the Treasury of the United States a
special account to be known as the ‘Defense Cooperation Space Launch Account’.

“(2) CREDITING OF FUNDS.—Funds received by the Secretary of Defense under
subsection (b) shall be credited to the Defense Cooperation Space Launch Account and
shall be available until expended without further authorization or appropriation only for
the objectives specified in this section.

“(3) INVESTMENT OF FUNDS.— The Secretary of Defense may request the
Secretary of the Treasury to invest such portion of the Defense Cooperation Space
Launch Account that is not, in the judgment of the Secretary of Defense, required to meet
the current needs of the account. Such investments shall be made by the Secretary of the
Treasury in public debt obligations, with maturities suitable to the needs of the fund, as
determined by the Secretary of Defense, and bearing interest at rates determined by the
Secretary of the Treasury, taking into consideration current market yields on outstanding

marketable obligations of the United States of comparative maturities.
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“(4) ANNUAL REPORT.—Not later than January 31 of each year, the Secretary of

Defense shall submit to the congressional defense committees a report on the funds

accepted and expended by the Secretary under this section during the previous fiscal year.

“(e) DEFINITIONS.— In this section:

“(1) LAUNCH SUPPORT FACILITIES.—The term ‘launch support facilities’ has the

meaning given that term in section 50501(7) of title 51.

*“(2) SPACE RECOVERY SUPPORT FACILITIES.—The term ‘space recovery support

facilities” has the meaning given that term in section 50501(11) of title 51.

“(3) SPACE TRANSPORTATION INFRASTRUCTURE.—The term “space transportation

infrastructure’ has the meaning given that term in section 50501(12) of title 51.”.

(b) CLERICAL AMENDMENT.—The table of sections at the beginning of such chapter is
amended by adding at the end the following new item:

“2275. Commercial space launch cooperation.””.

(c) RecuLATIONS.—The Secretary of Defense shall prescribe regulations relating to the
activities of the Department of Defense under section 2275 of title 10, United States Code, as
added by subsection (a).

Section-by-Section Analysis

This proposal would provide a mechanism for the Department of Defense (DoD) and the
National Aeronautics and Space Administration (NASA) to support commercial space activities
by providing greater access to launch property and services to the private sector, and allow DoD
and NASA to accept funding from the private sector in order to develop, enhance, or maintain
the U.S. Government’s launch, range instrumentation, and reentry sites. This proposal would
authorize DoD and NASA to accept non-federal funding only under strict implementation
guidelines, which would be narrowly applied to space launch and base support services only.
NASA does not require, and therefore does not seek, the authority provided to the DoD under

subsection (d).

Additionally, under this proposal, DoD and NASA may include, with up-front
commercial funding, commercial launch/base support requirements in, respectively, DoD or





NASA contracts. For example if a commercial launch provider could add its requirements and
funding to existing DoD and NASA infrastructure support contracts, the government’s
purchasing power would be enhanced through the increase in the economies of scale, as well as
the benefit from receiving the additional up-front funding from the commercial launch provider
prior to contracting. Thus, this change would ensure our contracts are “right-sized” and no
longer offered to commercial launch providers just on an “excess” capacity basis, which would
result in synergistic operations and eliminate administrative impediments and bureaucracy. For
example, the DoD has a range instrumentation requirement to be able to launch within 48 hours,
including a current contract to support this capability. However, if the DoD and NASA could
add a commercial launch provider’s requirements, along with upfront funding from non-federal
sources, to pay for this additional capability, the Department could launch within 24 hours,
which would benefit both the DoD and commercial providers. Additionally, three processing
facilities are currently under-utilized, while one commercial provider has a backlog, resulting in
processing delays. Commercial use of any/all DoD and NASA processing facilities to process
both commercial, DoD, and NASA payloads would result in efficiencies, better mission
assurance, and cost savings for users.

Section 2273(c) of Title 10 instructs the Secretary of Defense to pursue the attainment of
the capabilities necessary to launch and insert United States national security payloads into space
“in coordination with the Administrator of the National Aeronautics and Space Administration”
to the maximum extent practicable. DoD and NASA maintain continuing collaboration on many
space-related activities, including significant agreements under the Economy Act for shared
services and infrastructure. Yet DoD and NASA launch and space recovery support facilities
and ranges are challenged by escalating costs, eroding capabilities, and bureaucratic processes.
These conditions not only impair DoD and NASA launch programs (including the capabilities
necessary to launch and insert United States national security payloads into space), but also
impair DoD’s and NASA’s ability to support commercial space to the level of
Congressional/Presidential intent. This legislative change would increase the DoD’s and
NASA’s abilities to meet this intent by allowing the DoD, NASA, and the commercial space
sector to combine their requirements and funding within DoD and NASA contracts and allowing
the DoD and NASA to purchase facilities and equipment that can be shared and maintained on
an equitable basis -- making the services and facilities available to each with the cost and
availability efficiencies shared by all.

Budget Implications: The Department of Defense (DoD) expects this proposal to be covered by
existing DoD staff administrative labor in fiscal years (FYs) 2012-2016, specifically within the
plans and programs functions at each of the space wings. The National Aeronautics and Space
Administration (NASA) expects this proposal to be covered by existing civil servant labor in
fiscal years (FYs) 2012-2016, specifically within the plans and programs functions of the Space
Operations Mission Directorate (SOMD). The work involved would be an extension of the
administration, liaison, consultation, and planning functions these offices already perform in
conjunction with commercial and state entities doing business with the space wings and SOMD.
The cost of this DoD labor in general, not specific to this proposal, is approximately $500,000
per year for 3-4 man years’ worth of effort. The cost of this NASA labor in general, not specific
to this proposal, is difficult to estimate. NASA strongly supports co-sponsorship of this
proposal; however current circumstances do not allow an easily comparable match of similar





activity or accurate budget comparisons. The DoD cost is part of the FY 2012-2016 budget
baseline and does not require additional funding from Congress. There would be no budgetary
tradeoff to fund this proposal. Rather, the associated workload would be added to and compete
with other assigned tasks for performance by appropriate personnel as space wing priorities
dictate. The Air Force comptroller agrees that this workload is included in the budget and
funded.

RESOURCES ($MILLION) ASSOCIATED WITH PROPOSAL INCLUDED IN
PRESIDENT’S BUDGET

FY FY FY FY FY | Appropriation | Budget Dash-1
2012 | 2013 | 2014 | 2015 | 2016 From Activity | Line Item
O&M, 5 5 5 5 5 O&M 01 12950
AF
Total 5 5 5 5 5 - - -
NUMBER OF PEOPLE AFFECTED
FY FY FY FY FY | Appropriation | Budget Dash-1
2012 | 2013 | 2014 | 2015 | 2016 To Activity | Line Item
Army 0 0 0 0 0
Navy 0 0 0 0 0
Marine Corp | O 0 0 0 0
Air Force 3-4 | 34 3-4 3-4 3-4 O&M 01 12950
Total 3-4 | 34 3-4 3-4 3-4

The primary budget implication of this proposal is that it would permit the DoD and
NASA to accept contributions of funds, property, and services from non-federal entities to
enable federal/non-federal partnerships that benefit national security, access to space, and the
development and vitality of the commercial space industry. It would not increase the DoD or
NASA launch, range, or facility budget, but it could pave the way for cost savings or cost
avoidance opportunities. The proposal would allow the DoD, NASA, and the commercial
industry to share requirements and costs on a case-by-case basis, thereby creating quantity
efficiencies for all. It does not mandate additional costs or generate guaranteed, measurable
savings. Itis an “enabling” authority for the DoD and NASA launch and space recovery support
facilities and ranges to enter into cooperative agreements with the commercial space industry, to
save resources and add capability for all parties, but only when in the best interests of the DoD or
NASA.

Changes to Existing Law: This proposal would add a new section 2275 to chapter 135 of title
10, United States Code, as shown in the legislative text above.







SEC. 1016. ONE-YEAR EXTENSION OF AUTHORITY TO PROVIDE ADDITIONAL

SUPPORT FOR COUNTER-DRUG ACTIVITIES OF CERTAIN

FOREIGN GOVERNMENTS.

Subsection (a)(2) of section 1033 of the National Defense Authorization Act for Fiscal

Year 1998 (Public Law 105-85; 111 Stat. 1881), as most recently amended by section 1014(a) of

the Ike Skelton National Defense Authorization Act for Fiscal Year 2011 (Public Law 111-383;

124 Stat. 4347), is amended by striking “2012” and inserting “2013”.

Section-by-Section Analysis

This proposal would make an important change to section 1033 of the National Defense
Authorization Act for Fiscal Year 1998. This proposal would extend the current authority from

fiscal year (FY) 2012 to FY 2013.

Budget Implications: The Department of Defense would not require any additional resources to
implement this authority. All costs would be absorbed within the annual appropriations of the

Counternarcotics Central Transfer Account.

Funds used under this authority would be taken from the Drug Interdiction and Counter-Drug

Activities, Defense appropriation.

RESOURCE REQUIREMENTS (SMILLIONS)

FY FY FY FY FY Appropriation Budget Dash-1
2012 | 2013 | 2014 | 2015 | 2016 From Activity | Line Item
Central 75 75 75 75 75 Drug Interdiction and 01 0105D
Transfer Counter Drug
Account Activities, Defense
Total 75 75 75 75 75

Changes to Existing Law: This proposal would make the following change to section 1033 of
the National Defense Authorization Act for Fiscal Year 1998 [Public Law No. 105-85, Nov. 18,
1997, amended by § 1021, Floyd D. Spence National Defense Authorization Act for Fiscal Year
2001, Pub. L. No. 106-398; § 1021, NDAA for FY 2004, Pub. L. No. 108-136; § 1022, John

Warner NDAA for FY 2007, Pub. L. No. 109-364; 8 1022, NDAA for FY 2008, Pub. L. No.

110-181; § 1024 of the Duncan Hunter NDAA for FY 2009, Pub. L. No. 110-417; 8 1014 of the
NDAA for FY 2010, Pub. L. 111-84; and § 1014 of the Ike Skelton NDAA for FY 2011, Pub. L.
No. 111-383]:

SEC. 1033. AUTHORITY TO PROVIDE ADDITIONAL SUPPORT FOR
COUNTER-DRUG ACTIVITIES OF OTHER COUNTRIES.






(a) AUTHORITY TO PROVIDE SUPPORT.—(1) Subject to subsection (f), the Secretary of
Defense may provide any of the foreign governments named in subsection (b) with the support
described in subsection (c) for the counter-drug activities of that government. In providing
support to a government under this section, the Secretary of Defense shall consult with the
Secretary of State. The support provided under the authority of this section shall be in addition to
support provided to the governments under any other provision of law.

(2) The authority to provide support to a government under this section expires
September 30 2042 2013.

R i e e S
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SEC. 1017. EXTENSION OF AUTHORITY OF DEPARTMENT OF DEFENSE TO
PROVIDE ADDITIONAL SUPPORT FOR COUNTERDRUG ACTIVITIES
OF OTHER GOVERNMENTAL AGENCIES.

(a) ONE-YEAR EXTENSION OF AUTHORITY.—Subsection (a) of section 1004 of the
National Defense Authorization Act for Fiscal Year 1991 (Public Law 101-510; 10 U.S.C. 374
note) is amended by striking “During fiscal years 2002 through 2011 and inserting “Until
September 30, 2013”.

(b) COVERAGE OF TRIBAL LAW ENFORCEMENT AGENCIES.—Such section is further
amended—

(1) in subsection (a)—

(A) in the matter preceding paragraph (1), by inserting “tribal,” after
“local,”; and

(B) in paragraph (2), by striking “State or local” both places it appears and
insert “State, local, or tribal”; and
(2) in subsection (b)—

(A) in paragraph (1), by striking “State or local” and inserting “State,
local, or tribal”;

(B) in paragraph (4), by striking “State, or local” and inserting “State,
local, or tribal”; and

(C) in paragraph (5), by striking “State and local” and inserting “State,
local, and tribal”.

(c) CLARIFICATION OF AUTHORITY TO PROVIDE CERTAIN NONLETHAL EQUIPMENT OR

SERVICES.—Subsection (b)(4) of such section is amended by inserting before the period at the





end the following: “, including the provision of nonlethal equipment or services necessary for the

operation of such bases or facilities, other than any equipment specifically identified in section

1033 of the National Defense Authorization Act for Fiscal Year 1998”.

Section-by-Section Analysis

This proposal would make the following changes to the authority under section 1004 of
the National Defense Authorization Act for Fiscal Year (FY) 1991 (Public Law 101-510; 10

U.S.C. 374 note) (referred to as “Section 1004 authority™):

e This authority will expire in FY 2011. The Department of Defense is asking for the
extension of authority to 2013 so that all Counternarcotics authorities will exist on the
same timeline for an effective budget planning process.

e Add “tribal” law enforcement agencies to the list of those eligible to receive counterdrug
support. This change is consistent with the treatment of Native American Tribal law
enforcement agencies as full partners in counterdrug matters.

e Clarify that support provided through the operation of bases of operations and training
may include the provision of nonlethal equipment or supplies not within the scope of
section 1033 of the National Defense Authorization Act for Fiscal Year 1998.

Budget Implications: There are no additional resources required to implement this authority. All
costs will be absorbed within the annual appropriations of the Counternarcotics Central Transfer

Account.

Funds used under this authority will be taken from the Drug Interdiction and Counter-Drug
Activities, Defense appropriation.

RESOURCE REQUIREMENTS (SMILLIONS)

FY FY FY FY FY Appropriation | Budget Dash-1
2012 | 2013 2014 2015 2016 From Activity | Line Item
Central $5 $5 $5 $5 $5 Drug 01 0105D
Transfer Interdiction and
Account Counter Drug
Activities,
Defense
Total $5 $5 $5 $5 $5

Changes to Existing Law: This proposal would make the following changes to section 1004 of
the National Defense Authorization Act for Fiscal Year 1991 (Public Law 101-510; 10 U.S.C.

374 note):






Section 1004, National Defense Authorization Act for Fiscal Year 1991, as amended?,
“Additional Support for Counter-Drug Activities”:

SEC. 1004. ADDITIONAL SUPPORT FOR COUNTER-DRUG ACTIVITIES.

(a) SuPPORT TO OTHER AGENCIES.—Buring-fiscal-years-2006-through-2011Until
September 30, 2013, the Secretary of Defense may provide support for the counter-drug
activities of any other department or agency of the Federal Government or of any State, local,
tribal, or foreign law enforcement agency for any of the purposes set forth in subsection (b) if
such support is requested—

(1) by the official who has responsibility for the counterdrug activities of the
department or agency of the Federal Government, in the case of support for other
departments or agencies of the Federal Government;

(2) by the appropriate official of a State, e¢ local_or tribal government, in the
case of support for State, er local_or tribal law enforcement agencies; or

(3) by an appropriate official of a department or agency of the Federal
Government that has counter-drug responsibilities, in the case of support for foreign law
enforcement agencies.

(b) TypPes oF SupPORT.—The purposes for which the Secretary of Defense may provide
support under subsection (a) are the following:

(1) The maintenance and repair of equipment that has been made available to any
department or agency of the Federal Government or to any State, er local,_or tribal
government by the Department of Defense for the purposes of—

(A) preserving the potential future utility of such equipment for the

Department of Defense; and

(B) upgrading such equipment to ensure compatibility of that equipment
with other equipment used by the Department of Defense.

(2) The maintenance, repair, or upgrading of equipment (including computer soft-
ware), other than equipment referred to in paragraph (1) for the purpose of —

(A) ensuring that the equipment being maintained or repaired is
compatible with equipment used by the Department of Defense; and

(B) upgrading such equipment to ensure the compatibility of that
equipment with equipment used by the Department of Defense.

(3) The transportation of personnel of the United States and foreign countries
(including per diem expenses associated with such transportation), and the transportation
of supplies and equipment, for the purpose of facilitating counter-drug activities within or
outside the United States.

(4) The establishment (including an unspecified minor military construction
project) and operation of bases of operations or training facilities for the purpose of
facilitating counter-drug activities of the Department of Defense or any Federal, State, of

! public Law. No. 101-510, amended by §1088(a), National Defense Authorization Act (NDAA)
for Fiscal Year (FY) 1992 and 1993, Pub. L. No. 102-190; 81041, NDAA for FY 1993, Pub. L.
No. 102-484; §1121(a) and (b), NDAA for FY 1994, Pub. L. No. 103-160; §1011, NDAA for FY
1995, Pub. L. No. 103-337; §1021, NDAA for FY 1999, Pub. L. No. 105-261; §1021, NDAA for
FY 2002, Pub. L. No. 107-107; and § 1021, NDAA for FY 2007, Pub. L. No. 109-364.





local_or tribal law enforcement agency within or outside the United States or counter-

drug activities of a foreign law enforcement agency outside the United States, including

the provision of nonlethal equipment or services necessary for the operation of such
bases or facilities, other than any equipment specifically identified in section 1033 of

the National Defense Authorization Act for Fiscal Year 1998.

(5) Counter-drug related training of law enforcement personnel of the Federal
Government, of State, and local,_and tribal governments, and of foreign countries,
including associated support expenses for trainees and the provision of materials
necessary to carry out such training.

(6) The detection, monitoring, and communication of the movement of—

(A) air and sea traffic within 25 miles of and outside the geographic
boundaries of the United States; and

(B) surface traffic outside the geographic boundary of the United States
and within the United States not to exceed 25 miles of the boundary if the initial
detection occurred outside of the boundary.

(7) Construction of roads and fences and installation of lighting to block drug
smuggling corridors across international boundaries of the United States.

(8) Establishment of command, control, communications, and computer networks
for improved integration of law enforcement, active military, and National Guard
activities.

(9) The provision of linguist and intelligence analysis services.

(10) Aerial and ground reconnaissance.

(c) LimITATION ON COUNTER-DRUG REQUIREMENTS.—The Secretary of Defense may not
limit the requirements for which support may be provided under subsection (a) only to critical,
emergent, or unanticipated requirements.

(d) CoNTRACT AUTHORITY.—In carrying out subsection (a), the Secretary of Defense
may acquire services or equipment by contract for support provided under that subsection if the
Department of Defense would normally acquire such services or equipment by contract for the
purpose of conducting a similar activity for the Department of Defense.

(e) LimITED WAIVER OF PROHIBITION.—NOotwithstanding section 376 of title 10, United
States Code, the Secretary of Defense may provide support pursuant to subsection (a) in any case
in which the Secretary determines that the provision of such support would adversely affect the
military preparedness of the United States in the short term if the Secretary determines that the
importance of providing such support outweighs such short-term adverse effect.

(f) ConDuCT OF TRAINING OR OPERATION TO AID CIVILIAN AGENCIES.—In providing
support pursuant to subsection (a), the Secretary of Defense may plan and execute otherwise
valid military training or operations (including training exercises undertaken pursuant to section
1206(a) of the National Defense Authorization Act for Fiscal Years 1990 and 1991 (Public Law
101-189; 103 Stat. 1564)) for the purpose of aiding civilian law enforcement agencies.

(9) RELATIONSHIP TO OTHER LAWS.—(1) The authority provided in this section for the
support of counter-drug activities by the Department of Defense is in addition to, and except as
provided in paragraph (2), not subject to the requirements of chapter 18 of title 10, United States
Code.

(2) Support under this section shall be subject to the provisions of section 375 and, except
as provided in subsection (e), section 376 of title 10, United States Code.

(h) CONGRESSIONAL NOTIFICATION OF FACILITIES PROJECTS.—(1) When a decision is






made to carry out a military construction project described in paragraph (2), the Secretary of
Defense shall submit to the congressional defense committees written notice of the decision,
including the justification for the project and the estimated cost of the project. The project may
be commenced only after the end of the 21-day period beginning on the date on which the
written notice is received by Congress.
(2) Paragraph (1) applies to an unspecified minor military construction project that—
(A) is intended for the modification or repair of a Department of Defense facility
for the purpose set forth in subsection (b)(4); and
(B) has an estimated cost of more than $500,000.
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SEC. 809. EXTENSION OF AVAILABILITY OF FUNDS IN THE DEFENSE
ACQUISITION WORKFORCE DEVELOPMENT FUND.

(a) AvAILABILITY.—Section 1705(e)(6) of title 10, United States Code, is amended by
striking “under subsection (d)(2)” and inserting “(whether by credit in accordance with
subsection (d)(2), by transfer pursuant to subsection (d)(3), by direct appropriation, or by
deposit)”.

(b) EFFECTIVE DATE.—The amendment made by subsection (a) shall not apply to funds
in the Department of Defense Acquisition Workforce Development Fund as of the date of the
enactment of this Act.

(c) CLARIFYING AMENDMENT.—Such section is further amended by striking

“expenditure” and inserting “obligation”.

Section-by-Section Analysis

This proposal would enable, beginning in fiscal year 2012, the consistent availability of any
funds deposited to the Department of Defense Acquisition Workforce Development Fund
(DAWDF) under section 1705 of title 10, United States Code, whether by credit under
subsection (d)(2) of that section, by transfer, by direct appropriation, or otherwise. Currently,
under 10 U.S.C. 1705(e)(6), “Duration of Availability,” only credits from amounts available for
contract services for operation and maintenance remain available for expenditure in the fiscal
year for which credited and the two succeeding fiscal years. Mixing funds with different
availability periods (e.g., one year and three years) adds significant complexity to management
and execution of the fund. For example, FY2010 appropriations for the DAWDF ($100 million)
were deposited to the fund in April 2010, which left 5 months for obligation. This proposal
would enable all funds credited, transferred, appropriated and deposited to the DAWDF to
remain available for expenditure in the fiscal year for which credited and the two succeeding
fiscal years.

Budget Implications: There are no budgetary implications. This proposal would enable
improved program planning and execution and reduce the risk of replacing expired funds
through additional unplanned taxing of the Components. This proposal requires no additional
funding.





Changes to Existing Law: This proposal would make the following changes to 10 U.S.C.
81705:

§ 1705. Department of Defense Acquisition Workforce Development Fund

(a) EsTABLISHMENT.—The Secretary of Defense shall establish a fund to be known as the
"Department of Defense Acquisition Workforce Development Fund" (in this section referred to
as the “Fund”) to provide funds, in addition to other funds that may be available, for the
recruitment, training, and retention of acquisition personnel of the Department of Defense.

(b) PURPOSE.—***
(c) MANAGEMENT.—***

(d) ELEMENTS.—
(1) IN GENERAL.—The Fund shall consist of amounts as follows:
(A) Amounts credited to the Fund under paragraph (2).
(B) Amounts transferred to the Fund pursuant to paragraph (3).
(C) Any other amounts appropriated to, credited to, or deposited into the

Fund by law.

(2) CREDITS TO THE FUND.—(A) There shall be credited to the Fund an amount
equal to the applicable percentage for a fiscal year of all amounts expended by the
Department of Defense in such fiscal year for contract services from amounts available
for contract services for operation and maintenance.

(B) Subject to paragraph (4), not later than 30 days after the end of the first
quarter of each fiscal year, the head of each military department and Defense Agency
shall remit to the Secretary of Defense, from amounts available to such military
department or Defense Agency, as the case may be, for contract services for operation
and maintenance, an amount equal to the applicable percentage for such fiscal year of the
amount expended by such military department or Defense Agency, as the case may be,
during such fiscal year for services covered by subparagraph (A). Any amount so
remitted shall be credited to the Fund under subparagraph (A).

(C) For purposes of this paragraph, the applicable percentage for a fiscal year is
the percentage that results in the credit to the Fund in such fiscal year of an amount as
follows:

(i) For fiscal year 2010, $100,000,000.
(ii) For fiscal year 2011, $770,000,000.
(iii) For fiscal year 2012, $900,000,000.
(iv) For fiscal year 2013, $1,180,000,000.
(v) For fiscal year 2014, $1,330,000,000.
(vi) For fiscal year 2015, $1,470,000,000.

(D) The Secretary of Defense may reduce an amount specified in subparagraph
(C) for a fiscal year if the Secretary determines that the amount is greater than is
reasonably needed for purposes of the Fund for such fiscal year. The Secretary may not
reduce the amount for a fiscal year to an amount that is less than 80 percent of the amount
otherwise specified in subparagraph (C) for such fiscal year.





(3) TRANSFER OF CERTAIN UNOBLIGATED BALANCES.—TO0 the extent provided in
appropriations Acts, the Secretary of Defense may, during the 24-month period following
the expiration of availability for obligation of any appropriations made to the Department
of Defense for procurement, research, development, test, and evaluation, or operation and
maintenance, transfer to the Fund any unobligated balance of such appropriations. Any
amount so transferred shall be credited to the Fund.

(4) ADDITIONAL REQUIREMENTS AND LIMITATIONS ON REMITTANCES.—(A) In the
event amounts are transferred to the Fund during a fiscal year pursuant to paragraph
(2)(B) or appropriated to the Fund for a fiscal year pursuant to paragraph (1)(C), the
aggregate amount otherwise required to be remitted to the Fund for that fiscal year
pursuant to paragraph (2)(B) shall be reduced by the amount equal to the amounts so
transferred or appropriated to the Fund during or for that fiscal year. Any reduction in the
aggregate amount required to be remitted to the Fund for a fiscal year under this
subparagraph shall be allocated as provided in applicable provisions of appropriations
Acts or, absent such provisions, on a pro rata basis among the military departments and
Defense Agencies required to make remittances to the Fund for that fiscal year under
paragraph (2)(B), subject to any exclusions the Secretary of Defense determines to be
necessary in the best interests of the Department of Defense.

(B) Any remittance of amounts to the Fund for a fiscal year under paragraph (2)
shall be subject to the availability of appropriations for that purpose.

(e) AVAILABILITY OF FUNDS.—

(1) IN GENERAL.—Subject to the provisions of this subsection, amounts in the
Fund shall be available to the Secretary of Defense for expenditure, or for transfer to a
military department or Defense Agency, for the recruitment, training, and retention of
acquisition personnel of the Department of Defense for the purpose of the Fund,
including for the provision of training and retention incentives to the acquisition
workforce of the Department.

EE I S S S

(6) DURATION OF AVAILABILITY.—Amounts credited to the Fund undersubseetion
2 (whether by credit in accordance with subsection (d)(2), by transfer pursuant to
subsection (d)(3), by direct appropriation, or by deposit) shall remain available for
expenditure obligation in the fiscal year for which credited and the two succeeding fiscal
years.

EE S S S S
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SEC. 1013. AUTHORITY FOR USE OF AMOUNTS RECOVERED FOR DAMAGE TO
GOVERNMENT PROPERTY.
(a) EXTENSION TO PERSONAL PROPERTY.—The first sentence of section 2782 of title 10,
United States Code, is amended by striking “real property” both places it appears and inserting
“Government property”.
(b) AVAILABILITY OF RECOVERED FUNDS.—The second sentence of such section is
amended—
(1) by striking “In such amounts as are provided in advance in appropriation Acts,
amounts” and inserting “Amounts”;
(2) by inserting “merged with, and” before “available for use”;
(3) by inserting “and for the same period” after “same purposes”; and
(4) by inserting a comma after “circumstances as”.
(c) CLERICAL AMENDMENTS.—
(1) SecTiOoN HEADING.—The heading of such section is amended by striking
“real” and inserting “Government”.
(2) TABLE OF SECTIONS.—The item relating to such section in the table of sections
at the beginning of chapter 165 of such title is amended to read as follows:
“2782. Damage to Government property; disposition of amounts recovered.”.
Section-by-Section Analysis
This proposal would amend section 2782 of title 10, United States Code, to allow funds
collected for damage to all Government property controlled by the Department of Defense
(DoD) to be deposited into and obligated from the account responsible for the repair or
replacement of the damaged Government property. Section 2782 currently provides authority to
deposit the amount recovered for damage to real property into the account available for the repair
or replacement of the real property at the time of recovery; however, the collected funds cannot

be spent except as appropriated by law. Subsequent to the enactment of section 2782, no
appropriations act has included the necessary language to allow expenditure of the funds, and





thus the funds must continue to be held in the relevant account for six years and then returned to
the General Treasury.

The proposed change would allow the military departments to expend funds collected for
the repair or replacement of all government property instead of returning the funds to the General
Treasury after six years. Over the past three years, $1.4 million was collected for damage
sustained to Air Force property, all of which eventually will be deposited into the General
Treasury under current law. If the proposed changes are adopted, they would provide installation
commanders the flexibility of spending the funds to repair or replace damaged government
property, rather than taking the necessary funds for such unanticipated repair or replacement out
of their operating budgets.

Budget Implications: The proposed changes would have no negative Department of Defense
budgetary impact. The proposed change would allow the military departments to access and
spend the funds recovered for damage to government property without needing language from an
appropriations act allowing the military departments to spend the funds. This would prevent
installation commanders from having to take funds from their operating budgets to repair or
replace unanticipated damage to government property.

AIR FORCE
FISCAL YEAR COLLECTIONS ($)
FY 10* $ 500,000
FY 09 $ 684, 744
FY 08 $ 534,203
FY 07 $ 859, 441
FY 06 $ 711,342
TOTAL (FY06-10) $3,289,730

ANNUAL AVERAGE $ 657,946

*The FY10 figure is a projection for the entire fiscal year based upon recovery activities over the
past two years.

ARMY
FISCAL YEAR COLLECTIONS ($)
FY 10* $1,200,000
FY 09 $1,249,753
FY 08 $1,240,361
FY 07 $1,059,427
FY 06 $ 806,357
TOTAL (FY06-10) $5,555,898

ANNUAL AVERAGE $1,111,179

*The FY10 figure is a projection for the entire fiscal year based upon recovery activities over the
past two years.





NAVY

FISCAL YEAR COLLECTIONS (%)
FY 10* $ 50,000
FY 09 $ 59171
FY 08 $ 141,096
FY 07 $ 270,814
FY 06 $ 195,000
TOTAL (FY06-10) $ 696,081
ANNUAL AVERAGE $ 132,216

*The FY10 figure is a projection for the entire fiscal year based upon recovery activities over the
past three years, which are characterized by declining recovery dollars.

Five Year Projected Property Damage Collections FY11-15

Fiscal Year Air Force Navy Army DOD

2011 $ 657,946 $ 50,000 $1,111,179 $1,819,125
2012 $ 657,946 $ 50,000 $1,111,179 $1,819,125
2013 $ 657,946 $ 50,000 $1,111,179 $1,819,125
2014 $ 657,946 $ 50,000 $1,111,179 $1,819,125
2015 $ 657,946 $ 50,000 $1,111,179 $1,819,125
Total $3,289,730 $ 250,000 $5,555,898 $9,095,625

Changes to Existing Law: This proposal would make the following changes to 10 U.S.C. 2782:

8 2782. Damage to real Government property: disposition of amounts recovered

Except as provided in section 2775 of this title, amounts recovered for damage caused to
real Government property under the jurisdiction of the Secretary of a military department or,
with respect to the Defense Agencies, under the jurisdiction of the Secretary of Defense shall be
credited to the account avallable for the repalr or replacement of the real Government property at
the time of recovery. M
aAmounts so credited shall be merqed Wlth and avallable for use for the same purposes and for
the same period and under the same circumstances as, other funds in the account.
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SEC. 1014. TREATMENT UNDER FREEDOM OF INFORMATION ACT OF CERTAIN
DEPARTMENT OF DEFENSE CRITICAL INFRASTRUCTURE
INFORMATION.

(a) IN GENERAL.—Chapter 3 of title 10, United States Code, is amended by adding at the
end the following new section:

““8 130e. Treatment under Freedom of Information Act of critical infrastructure
information

“(a) ExeEmPTION.—Department of Defense critical infrastructure information that, if
disclosed, may result in the disruption, degradation, or destruction of Department of Defense
operations, property, or facilities, shall be exempt from disclosure pursuant to section 552(b)(3)
of title 5.

“(b) INFORMATION PROVIDED TO STATE AND LoCAL GOVERNMENTS.—Department of
Defense critical infrastructure information obtained by a State or local government from a
Federal agency shall remain under the control of the Federal agency, and a State or local law
authorizing or requiring such a government to disclose information shall not apply to such
critical infrastructure information.

“(c) DerINITION.—In this section, the term ‘Department of Defense critical infrastructure
information’, as determined by the Secretary of Defense, means sensitive but unclassified
information related to critical infrastructure or protected systems owned or operated by or on
behalf of the Department of Defense, including vulnerability assessments prepared by or on
behalf of the Department of Defense, explosives safety information (including storage and

handling), and other site-specific information on or relating to installation security.”.





1

(b) CLERICAL AMENDMENT.—The table of sections at the beginning of such chapter is

amended at the end by adding the following new item:

“130e. Treatment under Freedom of Information Act of certain critical infrastructure information.”
Section-by-Section Analysis

This proposal would protect the disclosure of critical infrastructure information, which
could threaten the security of the operations, facilities and property of military installations and
jeopardize the safety of the people who work in or live near them. Sensitive but unclassified
information about critical Department of Defense infrastructure can be used by terrorists and
criminals to maximize the effectiveness of their unlawful activities. For example, knowledge of
the specific location of explosives, harmful chemicals, alarms, pipelines and manifolds, security
stations and devices, or communication centers aboard a military base substantially could
facilitate the effectiveness of an attack designed to destroy equipment, create maximum
casualties, or steal particularly sensitive military weapons. This proposal enables the Department
of Defense to evaluate the vulnerabilities of its critical infrastructure without concern that the
information could be used to disrupt or attack Department of Defense operations, property, or
life.

Such information is generally not classified because it must be shared with first
responders and community officials on a restricted, need-to-know basis to assist in planning for
emergency responses and other planning functions. Classifying the information would hinder
the Department of Defense’s ability to provide critical information to first responders and, as a
result, degrade the ability of State and local responders to provide required emergency
assistance.

Federal law provides for protection of similar information when it is voluntarily provided
to the Federal government by critical infrastructure owners and operators. See 6 U.S.C. 88 131-
134. The Critical Infrastructure Information Act of 2002 and the PCII Final Rule (6 CFR Part
29) provide authority and direction for the process, requirements, and protections under which
the Federal government may obtain, use, and disclose critical infrastructure information. Since
the PCII program currently protects non-Federal information, sensitive critical infrastructure
information related to DOD owned or managed infrastructure is currently vulnerable to release
under FOIA and needs to be explicitly protected. This legislation will provide this sensitive
information effective protection to reduce the risks of unauthorized or inadvertent disclosure by
making such material exempt from disclosure under exemption (b)(3) of the Freedom of
Information Act and any similar State or local law(s).

Budget Implications: The proposal does not impact budgetary resources because protecting this
material will not require an expenditure of funds.

Changes to Existing Law: This proposal would add a new section 130e to title 10, United
States Code. The text of the new section is set forth in the legislative proposal.
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SEC. 2804. EXTENSION OF TEMPORARY, LIMITED AUTHORITY TO USE
OPERATION AND MAINTENANCE FUNDS FOR CONSTRUCTION
PROJECTS OUTSIDE THE UNITED STATES.

(a) ONE-YEAR EXTENSION OF AUTHORITY.—Section 2808 of the Military Construction
Authorization Act for Fiscal Year 2004 (division B of Public Law 108-136; 117 Stat. 1723), as
most recently amended by section 2804 of the Military Construction Authorization Act for Fiscal
Year 2011 (division B of Public Law 111-383; 124 Stat. 4459), is amended—

(1) in subsection (c)(2), by striking “fiscal year 2011 and inserting “fiscal year

2012”; and

(2) in subsection (h)—

(A) in paragraph (1), by striking “September 30, 2011” and inserting
“September 30, 2012"; and

(B) in paragraph (2), by striking “fiscal year 2012 and inserting “fiscal
year 2013”.

(b) MODIFICATION OF QUARTERLY REPORTING REQUIREMENT.—Subsection (g) of such

section is amended—
(1) by striking “QUARTERLY REPORTS OR” in the subsection heading;
(2) by striking “the report for a fiscal-year quarter under subsection (d) or”; and
(3) by striking “report or”.

(c) TeEcHNICAL AMENDMENT.—Subsections (a) and (i) of such section are amended by
striking “Combined Task Force-Horn of Africa” each place it appears and inserting “Combined

Joint Task Force-Horn of Africa”.

Section-by-Section Analysis





This proposal would provide continued authority for the Secretary of Defense to use
funds appropriated for operation and maintenance for military construction to meet temporary
operational requirements during a time of declared war, national emergency, or contingency
operation through September 2012.

Extension of this authority would enable the Department of Defense to provide basic
facilities and infrastructure critical to military operations months and years ahead of the regular
annual authorization and appropriation process for construction projects. It also would provide
continuous, needed support to our commanders and troops during all ongoing and future
contingency operations.

The proposal would retain the current requirement to provide quarterly reports; however,
it would remove the ramifications of not providing a quarterly report to the Congress by the
required date. Specifically, the Department of Defense would not lose the ability to obligate or
expend appropriated funds under this section if a report is not submitted by the required date.
The penalty of stopping work on all contingency construction projects authorized under this
section would negatively impact the Department’s ability to provide the appropriate
infrastructure to support our commanders and troops in a timely manner.

This proposal would retain the current requirement to provide notice to Congress prior to
the use of funds appropriated for operation and maintenance under the conditions set forth in
subsection (a) of section 2808 of the Military Construction Authorization Act for Fiscal Year
2004. In addition, the Department of Defense still would not be able to proceed with execution
of these projects until after a waiting period following the delivery of the pre-notification to the
Congress. (The waiting period is 10 days, unless notification is by electronic means, in which
case it is seven days.)

This proposal would continue to allow the Secretary to waive the long-term base
restriction in Afghanistan, as Contingency Construction Authority is not authorized at
installations where the United States is reasonably expected to have a long-term presence.
However, from an operational standpoint, whether the United States intends to have a long-term
presence at key locations does not preclude the emergence of critical, urgent operational
capability requirements at these locations; thus, the Department needs the proposed waiver
authority.

Budget Implications: This proposal would authorize the Secretary of Defense to use funds
already appropriated for operation and maintenance for construction to meet temporary
operational requirements.

Changes to Existing Law: This proposal would make the following changes to section 2808 of
the Military Construction Authorization Act for Fiscal Year 2004 (division B of Public Law
108-136; 117 Stat. 1723), as previously amended by section 2810 of the Military Construction
Authorization Act for Fiscal Year 2005 (division B of Public Law 108-375; 118 Stat. 2128),
section 2809 of the Military Construction Authorization Act for Fiscal Year 2006 (division B of
Public Law 109-163; 119 Stat. 3508), section 2802 of the Military Construction Authorization





Act for Fiscal Year 2007 (division B of Public Law 109-364; 120 Stat. 2466), section 2801 of
the Military Construction Authorization Act for Fiscal Year 2008 (division B of Public Law 110-
181; 122 Stat. 538), section 2806 of the Military Construction Authorization Act for Fiscal Year
2009 (division B of Public Law 110-417; 122 Stat. 4724), section 2806 of the Military
Construction Authorization Act for Fiscal Year 2010 (division B of Public Law 111-84; 123 Stat.
2660), and section 2804 of the Military Construction Authorization Act for Fiscal Year 2011
(division B of Public Law 111-383; 124 Stat. 4459):

SEC. 2808. TEMPORARY, LIMITED AUTHORITY TO USE OPERATION AND

MAINTENANCE FUNDS FOR CONSTRUCTION PROJECTS OUTSIDE

THE UNITED STATES.

(a) TEMPORARY AUTHORITY.—The Secretary of Defense may obligate appropriated funds
available for operation and maintenance to carry out a construction project inside the area of
responsibility of the United States Central Command or the area of responsibility and area of
interest of Combined Joint Task Force-Horn of Africa that the Secretary determines meets each
of the following conditions:

(1) The construction is necessary to meet urgent military operational requirements
of a temporary nature involving the use of the Armed Forces in support of a declaration
of war, the declaration by the President of a national emergency under section 201 of the
National Emergencies Act (50 U.S.C. 1621), or a contingency operation.

(2) The construction is not carried out at a military installation where the United
States is reasonably expected to have a long-term presence, unless the military
installation is located in Afghanistan, for which projects using this authority may be
carried out at installations deemed as supporting a long-term presence.

(3) The United States has no intention of using the construction after the
operational requirements have been satisfied.

(4) The level of construction is the minimum necessary to meet the temporary
operational requirements.

(b) NOTIFICATION OF OBLIGATION OF FUNDS.—Before using appropriated funds available
for operation and maintenance to carry out a construction project outside the United States that
has an estimated cost in excess of the amounts authorized for unspecified minor military
construction projects under section 2805(c) of title 10, United States Code, the Secretary of
Defense shall submit to the congressional committees specified in subsection (f) a notice
regarding the construction project. The project may be carried out only after the end of the 10-
day period beginning on the date the notice is received by the committees or, if earlier, the end of
the 7-day period beginning on the date on which a copy of the notification is provided in an
electronic medium pursuant to section 480 of title 10, United States Code. The notice shall
include the following:

(1) Certification that the conditions specified in subsection (a) are satisfied with
regard to the construction project.

(2) A description of the purpose for which appropriated funds available for
operation and maintenance are being obligated.

(3) All relevant documentation detailing the construction project.

(4) An estimate of the total amount obligated for the construction.





(c) ANNUAL LIMITATION ON USe OF AUTHORITY.—(1) The total cost of the construction
projects carried out under the authority of this section using, in whole or in part, appropriated
funds available for operation and maintenance shall not exceed $200,000,000 in a fiscal year.

(2) If the Secretary of Defense certifies to the congressional defense committees that
additional construction in Afghanistan is required to meet urgent military requirements in
Afghanistan, up to an additional $100,000,000 in funds available for operation and maintenance
for fisealyear2011 fiscal year 2012 may be used in Afghanistan subject to the notification
requirements under subsection (b). Under no circumstances shall the total appropriated funds
available from operation and maintenance for that fiscal year exceed $300,000,000.

(3) Notwithstanding paragraph (1), the Secretary of Defense may authorize the obligation
under this section of not more than an additional $10,000,000 of appropriated funds available for
operation and maintenance for a fiscal year if the Secretary determines that the additional funds
are needed for costs associated with contract closeouts. Funds obligated under this paragraph are
not subject to the limitation in the second sentence of paragraph (2).

(d) QUARTERLY REPORT.—(1) Not later than 45 days after the end of each fiscal-year
quarter during which appropriated funds available for operation and maintenance are obligated or
expended to carry out construction projects outside the United States, the Secretary of Defense
shall submit to the congressional committees specified in subsection (f) a report on the
worldwide obligation and expenditure during that quarter of appropriated funds for such
construction projects.

(2) The ability to use this section as authority during a fiscal year to obligate appropriated
funds available for operation and maintenance to carry out construction projects outside the
United States shall commence for that fiscal year only after the date on which the Secretary of
Defense submits to the congressional committees specified in subsection (f) all of the quarterly
reports that were required under paragraph (1) for the preceding fiscal year.

(e) RELATION TO OTHER AUTHORITIES.—The temporary authority provided by this
section, and the limited authority provided by section 2805(c) of title 10, United States Code, to
use appropriated funds available for operation and maintenance to carry out a construction
project are the only authorities available to the Secretary of Defense and the Secretaries of the
military departments to use appropriated funds available for operation and maintenance to carry
out construction projects.

() CONGRESSIONAL COMMITTEES.—The congressional committees referred to in this
section are the following:

(1) The Committee on Armed Services and the Subcommittee on Defense and the

Subcommittee on Military Construction, Veterans Affairs, and Related Agencies of the

Committee on Appropriations of the Senate.

(2) The Committee on Armed Services and the Subcommittee on Defense and the

Subcommittee on Military Construction, Veterans Affairs, and Related Agencies of the

Committee on Appropriations of the House of Representatives.

(9) EFFECT OF FAILURE TO SUBMIT QUARTEREY-REPORTS-OR PROJECT NOTIFICATIONS.—
If thereportfora-fiscal-yearquarterundersubsection-{d)-or the advance notice of the proposed
obligation of funds for a construction project required by subsection (b) is not submitted to the
congressional committees specified in subsection (f) by the required date, appropriated funds
available for operation and maintenance may not be obligated or expended after that date under
the authority of this section to carry out construction projects outside the United States until the
date on which the repert-or notice is finally submitted.






(h) EXPIRATION OF AUTHORITY.—The authority to obligate funds under this section
expires on the later of—

(1) September-30,-2011 September 30, 2012; or

(2) the date of the enactment of an Act authorizing funds for military construction
for fisealyear2012 fiscal year 2013.

(i) DEFINITIONS.—In this section:

(1) The term “area of responsibility”, with respect to the Combined Joint Task
Force-Horn of Africa, is Kenya, Somalia, Ethiopia, Sudan, Eritrea, Djibouti, and
Seychelles.

(2) The term “area of interest”, with respect to the Combined Joint Task Force-
Horn of Africa, is Yemen, Tanzania, Mauritius, Madagascar, Mozambique, Burundi,
Rwanda, Comoros, Chad, the Democratic Republic of Congo, and Uganda.
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SEC. 1015. EXEMPTION FROM FREEDOM OF INFORMATION ACT FOR DATA
FILES OF THE MILITARY FLIGHT OPERATIONS QUALITY
ASSURANCE SYSTEMS OF THE MILITARY DEPARTMENTS.

(a) ExemPTION.—Chapter 134 of title 10, United States Code, is amended by inserting
after section 2254 the following new section:

*“§ 2254a. Data files of Military Flight Operations Quality Assurance systems: exemption
from disclosure under Freedom of Information Act

“(a) AUTHORITY TO EXEMPT CERTAIN DATA FILES FROM DISCLOSURE UNDER FOIA.—

“(1) The Secretary of a military department may exempt information contained in
any data file of the Military Flight Operations Quality Assurance system of that military
department from disclosure under section 552 of title 5. The preceding sentence shall be
considered a statute described in paragraph (3) of section 552(b) of title 5.

“(2) In this section, the term “data file’ means a file of the Military Flight
Operations Quality Assurance system (in this section referred to as ‘MFOQA) that
contains information acquired or generated by the MFOQA system, including—

“(A) any data base containing raw MFOQA data; and
“(B) any analysis or report generated by the MFOQA system or which is
derived from MFOQA data.

“(3) Information that is exempt under paragraph (1) from disclosure under section
552(b)(3) of title 5 shall be exempt from such disclosure even when such information is

contained in a data file that is not exempt in its entirety from such disclosure.
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“(4) The provisions of paragraph (1) may not be superseded except by a provision
of law which is enacted after the date of the enactment of this section and which
specifically cites and repeals or modifies those provisions.

“(b) REGULATIONS.—The Secretary of each military department shall prescribe
regulations for the administration of this section. Such regulations may not delegate the
Secretary’s authority under this section to an officer or employee of that military department at a
level lower than a member of the Senior Executive Service or to a member of the armed forces at
a level below a general or flag officer.”.

(b) CLERICAL AMENDMENT.—The table of sections at the beginning of subchapter 11 of
such chapter is amended by inserting after the item relating to section 2254 the following new
item:

“2254a. Data files of Military Flight Operations Quality Assurance systems: exemption from disclosure under
Freedom of Information Act.”.

Section-by-Section Analysis

This proposal would authorize the Secretary of each military department to withhold
certain data files of that military department’s Military Flight Operations Quality Assurance
(MFOQA) system from release pursuant to a request made under section 552 of title 5, United
States Code, the Freedom of Information Act (FOIA). The data sought to be protected from such
release contains information which, in the aggregate or when combined with other information
already in the public domain or already subject to release under the FOIA, could reveal sensitive
information regarding the tactics, techniques, procedures, processes, and operational and
maintenance capabilities concerning military combat aircraft, units, and aircrew.

MFOQA is a new military capability based on the highly successful commercial process
known as Flight Operations Quality Assurance (FOQA). The implementation of FOQA by
commercial aviation found that regular, detailed, and automated analysis of aircraft post-flight
data could provide immediate visibility into how aircraft are being flown by aircrew and how
aircraft systems are performing. MFOQA’s knowledge management capability seeks to deliver
improvements to aviation maintenance, operations, training, and safety through the systematic
use of an organization's knowledge based on existing data. MFOQA collects data from
previously independent and “stove piped” systems which is then aggregated, analyzed, and
presented to authorized users. MFOQA is a risk mitigation tool which will provide a proactive
approach to identify human errors and failing material components so that corrective actions can
be taken prior to an aircraft mishap or costly maintenance failure. Changes in flight procedures,

2





habit patterns, training methods, and maintenance practices based upon MFOQA analysis have
the potential to significantly reduce the flight mishap rate and increase readiness.

During development of MFOQA, concerns were raised regarding the sensitivity of the
data and the adverse impacts that might result if such data were released in response to a FOIA
request. MFOQA data includes information concerning aircraft flight operations, aircrew
training and readiness, and the assignment of aircraft and aircrew to specific units. The
aggregation and analysis of previously independent and “stove piped” data elements could result
in the creation of sensitive information regarding the tactics, techniques, procedures, processes,
and operational and maintenance capabilities concerning military combat aircraft, units, and
aircrew. The release of such data could jeopardize the ability of the Department of Defense
(DoD) to maintain a tactical and technical advantage over its adversaries and perform its vital
national security missions. The ability of the DoD to perform these missions, to maintain a
tactical and technical advantage, and to maintain effective, efficient, and safe aircraft, units, and
aircrew far outweighs any benefit which would be achieved by release of the data to the public.

The data sought to be protected from release under FOIA is not “classified” data, but if
released, it could be aggregated or combined with other MFOQA data previously approved for
release, or with other non-MFOQA data already subject to release under the FOIA, and reveal
sensitive information regarding the operational and maintenance capabilities of military combat
aircraft and the tactics, techniques, and procedures used by units and aircrew to employ those
capabilities in training and in combat.

This proposal would not prevent the discovery of information pursuant to an order of a
court of competent jurisdiction. The protections afforded by the rules of civil procedure and
evidence should provide adequate protection for this data under those circumstances. It is
believed that data in the MFOQA system would not be of compelling interest to the general
public in their oversight of Government activities. The data may, however, be of interest to an
actual or potential adversary who could use a FOIA request to gather information which could
then be used to gain a tactical, technical, or operational advantage or to negate our existing
advantage.

This proposal would require the Secretary of each military department to prescribe
regulations for the administration of this section. It also limits delegation of the Secretary’s
authority to an employee of the Department who is a member of the Senior Executive Service or
a general or flag officer. This would allow the decision to withhold release to be delegated to
appropriate personnel at, for example, the Naval Air Systems Command, the Commander of
Naval Air Forces, the Deputy Commandant of the Marine Corps for Aviation, or the Naval
Safety Center.

Budget Implications: There are no costs associated with the implementation of the provisions
of this proposal. Alternatively, if this legislative proposal is not enacted into law, there could be
substantial costs to the Department of Defense to implement changes to the MFOQA system to
protect some of the more critical data in order to mitigate national security concerns.





Changes to Existing Law: This proposal would add a new section to title 10, United States
Code. The text of the new section appears in the legislative proposal above.
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SEC. 1012. MANAGEMENT OF DEPARTMENT OF DEFENSE INSTALLATIONS.

(a) SECRETARY OF DEFENSE AUTHORITY. —Chapter 159 of title 10, United States Code,
is amended by inserting after section 2671 the following new section:
“8 2672. Protection of property

“(a) IN GENERAL.—The Secretary of Defense shall protect the buildings, grounds, and
property that are under the jurisdiction, custody, or control of the Department of Defense and the
persons on that property.

“(b) OFFICERS AND AGENTS.—

“(1) DESIGNATION. —The Secretary may designate military or civilian personnel
of the Department of Defense as officers and agents to perform the functions of the
Secretary under subsection (a), including, with regard to civilian officers and agents, duty
in areas outside the property specified in that subsection to the extent necessary to protect
that property and persons on that property.

“(2) PoweRrs.—Subiject to subsection (f), while engaged in the performance of
official duties pursuant to this section, an officer or agent designated under this
subsection may—

“(A) enforce Federal laws and regulations for the protection of persons
and property;
“(B) carry firearms;
“(C) make arrests—
“(i) without a warrant for any offense against the United States

committed in the presence of the officer or agent; or
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“(i1) for any felony cognizable under the laws of the United States
if the officer or agent has reasonable grounds to believe that the person to
be arrested has committed or is committing a felony;

“(D) serve warrants and subpoenas issued under the authority of the

United States; and

“(E) conduct investigations, on and off the property in question, of
offenses that may have been committed against property under the jurisdiction,
custody, or control of the Department of Defense or persons on such property.

“(c) REGULATIONS.—

“(1) IN GENERAL.—The Secretary may prescribe regulations, including traffic
regulations, necessary for the protection and administration of property under the
jurisdiction, custody, or control of the Department of Defense and persons on that
property. The regulations may include reasonable penalties, within the limits prescribed
in paragraph (2), for violations of the regulations. The regulations shall be posted and
remain posted in a conspicuous place on the property to which they apply.

“(2) PENALTIES. —A person violating a regulation prescribed under this
subsection shall be fined under title 18, imprisoned for not more than 30 days, or both.
“(d) FACILITIES AND SERVICES OF OTHER AGENCIES.—In implementing this section, when

the Secretary determines it to be economical and in the public interest, the Secretary may utilize
the facilities and services of Federal, State, tribal, and local law enforcement agencies, with the
consent of those agencies, and may reimburse those agencies for the use of their facilities and

services.
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“(e) AUTHORITY OUTSIDE FEDERAL PROPERTY.—For the protection of property under the
jurisdiction, custody, or control of the Department of Defense and persons on that property, the
Secretary may enter into agreements with Federal agencies and with State, tribal, and local
governments to obtain authority for civilian officers and agents designated under this section to
enforce Federal laws and State, tribal, and local laws concurrently with other Federal law
enforcement officers and with State, tribal, and local law enforcement officers.

“(f) ATTORNEY GENERAL APPROVAL.—The powers granted pursuant to subsection (b)(2)
to officers and agents designated under subsection (b)(1) shall be exercised in accordance with
guidelines approved by the Attorney General.

“(g) LIMITATION ON STATUTORY CONSTRUCTION.—Nothing in this section shall be
construed to—

“(1) preclude or limit the authority of any Federal law enforcement agency;
“(2) restrict the authority of the Secretary of Homeland Security or of the

Administrator of General Services to promulgate regulations affecting property under the

custody and control of that Secretary or the Administrator, respectively;

“(3) expand or limit section 21 of the Internal Security Act of 1950 (50 U.S.C.

797);

“(4) affect chapter 47 of this title; or
“(5) restrict any other authority of the Secretary of Defense or the Secretary of a
military department.”.

(b) CLERICAL AMENDMENT.—The table of sections at the beginning of such chapter is

amended by inserting after the item relating to section 2671 the following new item:

“2672. Protection of property.”.





Section-by-Section Analysis

This proposal would provide the Secretary of Defense with the same general powers and
authorities currently provided to the Secretary of Homeland Security in section 1315 of title 40,
United States Code, which would allow the Secretary of Defense to establish regulations that are
enforceable by criminal penalties.

The proposal would add new section 2672 to chapter 159 of title 10, United States Code
(U.S.C.). Subsection (a) of section 2672 would provide that the Secretary shall protect the
property under the jurisdiction, custody, or control of the Department of Defense (DoD).

Subsection (b) would provide that the Secretary may appoint civilian or military
personnel of the DoD to perform the functions of the Secretary under subsection (a). Such
functions, when off an installation, could only be performed by civilian law enforcement agents.
It also would provide that the appointed personnel will have the general powers of law
enforcement agents.

Subsection (c) would provide that the Secretary may prescribe regulations providing for
the administration and protection of the property and that such regulations may include penalties
as provided in title 18, United States Code.

Subsection (d) would provide that the Secretary may, with their consent, utilize the
facilities and services of other Federal and State, tribal, and local law enforcement agencies and
reimburse them for the use of such facilities and services.

Subsection (e) would provide that the Secretary may enter into agreements with other
Federal agencies and State, tribal, and local governments to allow DoD civilian personnel to
enforce the laws of those entities, i.e., to be deputized.

Subsection (f) would provide that the powers of the officers and agents appointed by the
Secretary will be exercised in accordance with guidelines approved by the Attorney General.

Subsection (g) would provide that the section will not conflict with the existing
authorities of other Federal law enforcement organizations, the authority of the Secretary of
Homeland Security or of the Administrator of General Services with regard to property under the
Secretary’s or the Administrator’s jurisdiction, section 21 of the Internal Security Act of 1950,
the Uniform Code of Military Justice, or other authority of the Secretary of Defense or of a
military department.

In 2002, Congress amended section 1315 of title 40, U.S.C. (in section 1706(b) of the
Homeland Security Act of 2002 (Pub. L. 107-296)) to transfer the responsibility for protecting
Federal property from the Administrator of General Services to the Secretary of Homeland
Security. Previously, section 1315 only applied to property under the jurisdiction of the
Administrator, which, by definition, did not include DoD property.





That distinction was eliminated in 2002 and the Secretary of Homeland Security was
given responsibility for all Federal property, regardless of administrative jurisdiction. The
Department of Homeland Security (DHS) has not exercised this authority on DoD installations,
nor has it any intention of doing so. It views protection of DoD property as DoD's responsibility,
and DHS is not funded to provide such a massive level of support to DoD. Nor does there
appear to be any desire within DoD to turn over law enforcement on its installations to DHS.

When section 1315 was amended, a special provision that gave criminal effect to DoD
traffic regulations was eliminated. The changes to section 1315 do not appear to have intended
the consequences they have created.

Correcting the legal underpinning of DoD’s traffic regulations is but one element of a
broader gap in DoD law enforcement authority (the current memorandum of understanding with
DHS probably cannot be fixed to solve this problem because the underlying authority for it was
removed from section 1315). As a specific example, a current major issue centers on our lack of
jurisdiction over a growing population of non-DoD affiliated civilians living in privatized
housing on our installations. Traditionally, this lack of jurisdiction would be covered by support
from local civilian law enforcement or, in the case of exclusive jurisdiction property, Federal law
enforcement officers (e.g., the Marshal’s Service or the Federal Bureau of Investigation). In
today’s climate of constrained resources, the norm has become a lack of support from civilian
law enforcement agencies, as they are tied up with their own jurisdiction and missions and do not
or cannot respond to DoD’s need for support. Without the ability to create regulations with
criminal penalties, this leaves DoD with the option to bar a non-DoD affiliated civilian tenant
from the installation (an eviction), but leaves the criminal act that caused that bar unaddressed.
This proposal would correct that deficiency.

Other jurisdictional issues include installations in remote areas with no close adjoining
civilian law enforcement agency; DoD-leased facilities off of DoD installations; and
enforcement of federal and state conservation laws on DoD installations. Problems have
surfaced where DoD’s lack of law enforcement authority has caused DoD civilian law
enforcement personnel to seek deputization from outside agencies (e.g., local law enforcement
agencies, Federal Marshals Service). DoD law enforcement organizations should not have to
“shop” from non-DoD agencies for enforcement authority necessary to carry out their required
duties. This proposal would allow the Secretary of Defense to confer the appropriate authorities
on DoD law enforcement agencies for the performance of their mission.

This proposal does not affect how offenses against the United States would be
prosecuted. Prosecutions would continue to be performed by the United States Attorney’s
Office, or, for those installations having a Federal Magistrates Program, in U.S. Magistrate’s
Court on the installation and by DoD attorneys designated for this purpose as Special Assistant
United States Attorneys by the local United States Attorney.

In summary, this proposed legislation would correct two major defects: the current lack
of statutory authority to promulgate regulations enforceable with criminal penalties on DoD
installations, and the need for explicit law enforcement authority. This lack of authority is not an
anticipated problem; it currently exists. The security of DoD installations is at risk due to the





lack of proper statutory law enforcement authority. It is long overdue for DoD to have explicit
authority to enforce the laws on DoD installations.

Similar authority has already been conferred on the Secretary of Defense with regard to
the Pentagon Reservation and facilities in the National Capital Region by section 2674 of title
10, U.S.C. This new authority would not apply in those locations currently under the protection
of the Federal Protective Service, e.g., office buildings provided by the General Services
Administration in which DoD organizations are tenants.

Budget Implications: This proposal has no discernable budget implications. It creates no new
organizational structure and requires no new personnel; rather, it would ensure existing DoD law
enforcement organizations have the necessary authorities to perform their existing missions.

RESOURCE REQUIREMENTS

FY FY FY FY FY Appropriation Budget Dash-1
2012 | 2013 | 2014 | 2015 | 2016 | From Activity Line Item
USA [$5K |$K [$HK [$5K [ $HK | 0&M BA 01 131
USN [ $5K | $5K [$5K |[$5K [ $K | O&M BA 01 BSS1
USAF | $5K [ $5K [$K [$5K [$5K | O&M BA 01 0117
USMC | $5K | $5K [ $5K | $5K [ $5K | O&M BA 01 BSS1

Changes to Existing Law: This proposal would amend chapter 159 of title 10, United States
Code, by inserting a new section 2672, shown in full in the legislative text.
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SEC. 545. MILITARY GROOMING AND APPEARANCE STANDARDS.
(@) MILITARY GROOMING AND APPEARANCE STANDARDS.—
(1) IN GENERAL.—Chapter 45 of title 10, United States Code, is amended by
adding at the end the following new section:
“8 778. Grooming and appearance standards
“Grooming and appearance standards prescribed by the Secretary of a military
department for members of the armed forces are not subject to the Religious Freedom
Restoration Act of 1993 (42 U.S.C. 2000bb et seq.).”.
(2) CLERICAL AMENDMENT.—The table of sections at the beginning of such
chapter is amended by adding at the end the following new item:

“778. Grooming and appearance standards.”.

(b) WEARING OF ITEMS OF RELIGIOUS APPAREL WITH THE UNIFORM.—Section 774(c) of
such title is amended by adding at the end the following new sentence: “Such regulations are not

subject to the Religious Freedom Restoration Act of 1993 (42 U.S.C. 2000bb et seq.).”.

Section-by-Section Analysis

This legislative proposal reaffirms the authority of the Secretaries of the military
departments to establish and maintain grooming and appearance standards. The Armed Forces
have long asserted that uniformity of dress and appearance creates a common identity, provides
visual reminders of shared experiences, reinforces a sense of tradition, and fosters pride. These
factors are critical to the development of cohesion and esprit de corps.

The proposal clarifies that such standards are not subject to the rigorous standard for
review embodied in the Religious Freedom Restoration Act of 1993 (42 U.S.C. 2000bb et seq.)
[the Act] -- a “strict scrutiny” requirement.

Strict scrutiny is the most stringent standard of judicial review used by United
States courts reviewing Federal law. The Act’s broad language makes its “strict scrutiny”
standard applicable to any substantial burden on the exercise of religion established by military
uniform and appearance standards. It would require military commanders, for example, to
clearly demonstrate to the courts that extreme forms of facial body art for religious purposes
conflict with military interests. Each court, under the Act, would reach a determination,

1
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potentially generating chaos in the development and enforcement of uniform military grooming
and appearance standards.

Enactment of this proposal would have the effect of ensuring that in cases involving
religious objections to military grooming and appearance standards, courts would apply the
standards prescribed by section 774 of title 10, United States Code, and the Free Exercise Clause
of the U.S. Constitution.

In sum, this proposal would have the effect of charging the military to make policy
judgments regarding grooming and appearance, and ensuring that such judgments are reviewed
under the standards mentioned above. Enactment is viewed by military leadership as essential to
the sustainment of a robust military ethos within the Armed Forces, including the development
of cohesion and esprit de corps that are absolutely essential to military readiness.

Budget Implications: The proposal has no budgetary impact. This proposal simply would
clarify that Service grooming and appearance standards are not subject to the judicial standard
embodied in Religious Freedom Restoration Act of 1993 (42 U.S.C. 2000bb et seq.).

Changes to Existing Law: This proposal would change chapter 45 of title 10, United States
Code, by modifying section 774 and by adding a new section 778, as follows:

8 774. Religious apparel: wearing while in uniform

(a) GENERAL RULE.—EXxcept as provided under subsection (b), a member of the armed
forces may wear an item of religious apparel while wearing the uniform of the member's armed
force.

(b) EXCEPTIONS—The Secretary concerned may prohibit the wearing of an item of
religious apparel—

(1) in circumstances with respect to which the Secretary determines that the
wearing of the item would interfere with the performance of the member's military duties;
or

(2) if the Secretary determines, under regulations under subsection (c), that the
item of apparel is not neat and conservative.

(c) REGULATIONS.—The Secretary concerned shall prescribe regulations concerning the
wearing of religious apparel by members of the armed forces under the Secretary's jurisdiction
while the members are wearing the uniform. Such regulations shall be consistent with
subsections (a) and (b). Such regulations are not subject to the Religious Freedom Restoration
Act of 1993 (42 U.S.C. 2000bb et seq.).

(d) ReELIGIOUS APPAREL DEFINED.—In this section, the term “religious apparel” means
apparel the wearing of which is part of the observance of the religious faith practiced by the
member.

*hkkkkikkk





8 778. Grooming and appearance standards

Grooming and appearance standards prescribed by the Secretary of a military department
for members of the armed forces are not subject to the Religious Freedom Restoration Act of
1993 (42 U.S.C. 2000bb et seq.)
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SEC. 1206. DEPARTMENT OF DEFENSE PARTICIPATION IN PROGRAMS
RELATING TO MULTILATERAL EXCHANGE OF AIR AND SURFACE
TRANSPORTATION CAPACITY.

(a) PARTICIPATION AUTHORIZED.—The Secretary of Defense may, with the concurrence
of the Secretary of State, authorize the participation of the United States in multinational
programs relating to the coordination or the exchange of air and surface transportation capacity.
Such programs may include the reciprocal exchange or transfer of transportation services (which,
for the purposes of this section, includes any conveyance of personnel or goods by air, land, or
sea as well as the provision of air refueling services) on a reimbursable basis or by replacement-
in-kind or the exchange of transportation services of an equal value. Such programs include—

(1) activities of the Movement Coordination Centre Europe; and
(2) activities under the Technical Arrangement known as the “Air Transport, Air-
to-Air Refueling and other Exchanges of Services”.

(b) WRITTEN ARRANGEMENTS OR AGREEMENTS.—(1) The participation of the United
States in a multinational program under subsection (a) shall be in accordance with one or more
written arrangements or agreements entered into by the Secretary of Defense, with the
concurrence of the Secretary of State, and the foreign nations or multinational organizations
concerned.

(2) If Department of Defense facilities, equipment, or funds are used to support a
program under subsection (a), the written arrangement or agreement under paragraph (1) shall
specify the details of any equitable cost sharing or other funding arrangement.

(3) Any written arrangement or agreement entered into under paragraph (1) shall require

that any accrued credits and liabilities resulting from an unequal exchange or transfer of air and
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surface transportation capacity shall be liquidated, not less than once every five years, by direct
payment to the party having provided the greater amount of air and surface transportation
capacity.

(c) IMPLEMENTATION.—In carrying out any written arrangement or agreement entered
into under subsection (b), the Secretary may—

(1) pay the United States’ equitable share of the operating expenses of the
multinational organizations concerned from funds appropriated to the Department of
Defense for operation and maintenance; and

(2) assign members of the Armed Forces or Department of Defense civilian
personnel to duty at such multinational organizations as necessary to fulfill the United
States’ obligations under the written arrangements or agreements authorized by this
section.

(d) CREDITING OF RECEIPTS.—AnNy amount received by the United States in carrying out
a written arrangement or agreement entered into under subsection (b) shall be credited, as elected
by the Secretary of Defense, to the following:

(1) The appropriation, fund, or account used in incurring the obligation for which
such amount is received.

(2) An appropriation, fund, or account currently available for the purposes for
which such obligation was made.

(e) APPLICABILITY OF PREFERENCE STATUTE.—Section 2631 of this title, regarding the
preference for vessels of the United States or belonging to the United States in the transportation
of supplies by sea, shall apply to sea-borne transportation acquired by the United States under the

authority of this section.





Section-by-Section Analysis

This proposal would authorize the Secretary of Defense, with the concurrence of the
Secretary of State, to enter into multilateral written arrangements or agreements authorizing the
United States to participate in programs relating to the coordination or the exchange of air and
surface transportation capacity. Those programs could include the exchange or transfer of
transportation services of equal value on a reimbursable basis or by replacement in kind. The
authorized programs would include, but not be limited to—

(1) the Movement Coordination Centre Europe (MCCE), a European-based
consortium of 24 member nations—including the United States—that coordinates a
variety of air transport, air refueling, and surface transport services from a headquarters
in the Netherlands; and

(2) the Air Transport, Air-to-Air Refueling and other Exchanges of Services
(ATARES), an arrangement among a number of European-based countries (all of which,
as of August 2010, are MCCE members) that provides a multi-national framework for the
exchange of air transportation services.

The proposal would also clarify that the United States could (1) pay its equitable share of
the costs and activities of such programs, (2) detail Department of Defense personnel to such
programs to fulfill the United States’ obligations under a written arrangement or agreement, and
(3) provide for the liquidation of obligations incurred and credits received as part of the
multinational program concerned over a period not to exceed five years. Currently, costs relating
to the MCCE are covered through an acquisition and cross-servicing agreement—qgenerally
requiring liquidation within one year—and there is no U.S. employee specifically detailed to that
organization. Further, the proposal would not change the law governing Department of Defense
Working Capital Fund operations.

The proposal would also provide that any amount received by the United States in
carrying out the written arrangement or agreement would be credited to (1) the appropriation,
fund, or account used in incurring the obligation for which such amount is received and/or (2) an
appropriation, fund, or account currently available for the purposes for which such obligation
was made.

Finally, the proposal would clarify that 10 U.S.C. 2631, relating to the preference for
United States vessels in connection with transportation by sea of supplies bought for the Army,
Navy, Air Force, or Marine Corps, would apply to sea-borne transportation acquired by the
United States under the authority of this proposal.

The proposal is necessary because participation in these ventures requires authorization
for the equivalent exchange of transportation assets among members of such programs on a
multilateral, multiyear basis. Generally, under current law, such transactions must occur through
Foreign Military Sales, contracts, or bilateral exchange of funds or payment-in-kind services
through Acquisition and Cross-Service Agreements. None of these methods fit the model used
by ATARES (or similar programs) to transfer the use of transportation assets.





The most important aspect of the proposal, however, is the authority to join with partners
and allies to share and exchange transportation capacity. For example, during a crisis, U.S. lift
might be limited or constrained in order to meet military objectives. Cultivating multinational
relationships through the MCCE and the programs it generates—such as ATARES—can ensure
immediate access to partner transportation resources to augment U.S. capacity as needed.

Additionally, U.S. participation in these exchange programs is an optimal way to gain
efficiencies. For example, current members of the ATARES program have access to a pool of
376 aircraft and “pay” for use of an asset when it is convenient by providing an equivalent
service to any member of the pool within a five-year cycle. This return-of-services agreement
cost-effectively decreases the number of member aircraft that fly with less than full capacity.

MCCE and ATARES are not the only programs that would be available for U.S.
participation under this authority. For example, another Europe-based (and MCCE-related)
program called “Surface Exchange of Services” is expected to begin operations in fiscal year
2011, and would be, as the name implies, a surface analog to the ATARES program. Further, as
we continue to form coalitions in this era of asymmetric warfare, it is likely that other such
opportunities will present themselves throughout the world.

Active participation in these activities not only tangibly demonstrates that the United
States supports its partners, but offers partners a viable opportunity to reciprocate and provide
support to the United States. When a crisis occurs, the relationships, goodwill, and resource
exchange systems will already be in place to quickly and efficiently provide additional
transportation capacity to meet U.S. needs.

Budgetary Implications: The ATARES program described above capitalizes on the exchange
of existing excess capacity and available assets. Accordingly, this proposal would incur no
additional cost to the government beyond funds already being paid for existing programs—
approximately $25,000 per year for dues and technology upgrades in connection with the
Movement Coordination Centre Europe. That amount is paid from U.S. Transportation
Command’s Transportation Working Capital Fund pursuant to a Memorandum of Agreement
between that command and the U.S. European Command.

RESOURCE REQUIREMENTS ($MILLIONS)

Y | FY | FY | BY | FY Fund
2012 | 2013 | 2014 | 2015 | 2016 | Paymentfrom - .. | OAC/RCCC
US TRANSCOM
Transportation 70AB/
+.025 | +.025 | +.025 | +.025 | +.025 Working Capital 6F G50PDO
Fund
Totl | +.025 | +.025 | +.025 | +.025 | +.025

Changes to Existing Law: This proposal would be a free-standing provision, and would not
change any current law.
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SEC. 903. BROADENING OF AUTHORITY FOR EXCHANGES OF MAPPING,
CHARTING, AND GEODETIC DATA TO INCLUDE
NONGOVERNMENTAL ORGANIZATIONS AND ACADEMIC
INSTITUTIONS.

(a) BROADENING OF AUTHORITY.—Section 454 of title 10, United States Code, is
amended—

(1) by inserting “(a) FOREIGN COUNTRIES AND INTERNATIONAL
ORGANIZATIONS.—” before “The Secretary of Defense”; and
(2) by adding at the end the following new subsection:

“(b) NONGOVERNMENTAL ORGANIZATIONS AND ACADEMIC INSTITUTIONS.—The
Secretary may authorize the National Geospatial-Intelligence Agency to exchange or furnish
mapping, charting, and geodetic data, supplies and services relating to areas outside of the
United States to a nongovernmental organization or an academic institution engaged in
geospatial information research or production of such areas pursuant to an agreement for the
production or exchange of such data.”.

(b) CONFORMING AMENDMENTS.—

(1) SECTION HEADING.—The heading of such section is amended to read as
follows:

“8454. Exchange of mapping, charting, and geodetic data with foreign countries,
international organizations, nongovernmental organizations, and academic

institutions”.

(2) TABLE OF SECTIONS.—The item relating to such section in the table of sections

at the beginning of subchapter 11 of chapter 22 of such title is amended to read as follows:





“454. Exchange of mapping, charting, and geodetic data with foreign countries, international organizations,
nongovernmental organizations, and academic institutions.”.

Section-by-Section Analysis

This proposal would amend section 454 of title 10, United States Code, to permit the
National Geospatial-Intelligence Agency (NGA) to exchange mapping, charting and geodetic
data, supplies and services relating to areas outside of the United States with non-governmental
organizations or academic institutions.

Under the current statute authority, the Secretary of Defense may authorize NGA to
exchange mapping, charting and geodetic data only with foreign countries and international
organizations. However, non-governmental organizations (NGO) and academic institutions are
increasingly important sources of such data. A change in NGA’s statutory authority to allow the
exchange of these types of data relating to areas outside of the United States with NGOs and
academic institutions would permit the agency to, among other things, acquire this geospatial
information more easily and cheaply.

Background. Pursuant to 10 U.S.C. 454, the Secretary of Defense may authorize NGA to
exchange or furnish mapping, charting, and geodetic data, supplies and services to a foreign
country or international organization pursuant to an agreement for the production or exchange of
such data. NGA has been delegated this authority pursuant to Department of Defense (DoD)
Directives 5105.60 and 5530.3. However, NGA has found that NGOs and academic institutions,
e.g., universities and their affiliated research organizations, are increasingly important sources of
such data, particularly in areas where government funding of geospatial information activities is
lacking. NGOs and academic institutions often have geospatial information of foreign countries
that is not readily obtainable from government sources, particularly in areas of increasing interest
to the U.S. Government such as sub-Saharan Africa. Statutory authority to exchange such data
with NGOs and academic institutions would permit the agency to more easily and cheaply obtain
mapping, charting and geodetic data from areas where NGA currently lacks good sources of
geospatial information. It would also permit NGA to more easily support U.S. Government
initiatives to improve the economies of certain countries through better geospatial information.
Since this proposed change is aimed at foreign geospatial information, NGA would not furnish
or exchange mapping, charting or geodetic data relating to the United States pursuant to this new
authority.

While NGA is currently working with NGOs and academic institutions in critical areas
through the Department of State, NGA believes that direct support by NGA, subject to the
appropriate DoD and other inter-agency approvals, would provide the most efficient means of
meeting U.S. Government requirements to support these organizations while providing the
maximum protection for information provided by NGA. Therefore, NGA requests that 10
U.S.C. 454 be revised to permit the exchange or furnishing of certain geospatial information to
NGOs and academic institutions that are engaged in geospatial information research or
production relating to areas outside of the United States pursuant to an agreement. While
agreements with foreign countries and international organizations under 10 U.S.C. 454 are
considered to be international agreements subject to the Case Act, NGA believes that agreements

2





with NGOs and academic institutions would not constitute such agreements since these are not
governmental entities.

For the use of this authority, NGA will consult with the appropriate USG agencies,
including the Department of State, to ensure that an organization is not on any USG prohibited
list or that the organization otherwise should not receive such information. NGA would
negotiate an agreement with the organization that would include provisions on protecting the
information and ensuring that transfers to third parties, if permitted, would require NGA
approval.

Budget Implications: This proposal should have no direct budget implications. NGA is
currently providing some mapping, charting and geodetic data through other U.S. Government
agencies. In addition, if direct agreements with NGOs and academic institutions were
authorized, NGA would receive geospatial information from the organizations, reducing the need
for NGA to pay for such information. Moreover, NGA is already producing much of the
information that might be exchanged for other purposes. Therefore, NGA believes that the fiscal
impact of the changes would be minimal.

RESOURCE REQUIREMENTS ($MILLIONS)

FY FY FY FY FY FY | Appropriation | Budget Dash-1
2012 | 2013 | 2014 | 2015 | 2016 From Activity | Line Item

Amount | 0.1 0.1 0.1 0.1 0.1 | O&M DW Various | Various

Changes to Existing Law: This proposal would make the following changes to section 454 of
title 10, United States Code:

8§ 454. Exchange of mapping, charting, and geodetic data with foreign countries, and
international organizations, nongovernmental organizations, and academic
institutions

(a) FOREIGN COUNTRIES AND INTERNATIONAL ORGANIZATIONS.—The Secretary of
Defense may authorize the National Geospatial-Intelligence Agency to exchange or furnish
mapping, charting, and geodetic data, supplies and services to a foreign country or international
organization pursuant to an agreement for the production or exchange of such data.

(b) NONGOVERNMENTAL ORGANIZATIONS AND ACADEMIC INSTITUTIONS.—The Secretary
may authorize the National Geospatial-Intelligence Agency to exchange or furnish mapping,
charting, and geodetic data, supplies and services relating to areas outside of the United States to
a nongovernmental organization or an academic institution engaged in geospatial information
research or production of such areas pursuant to an agreement for the production or exchange of
such data.
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SEC. 604. LODGING ACCOMMODATIONS FOR MEMBERS ASSIGNED TO DUTY IN
CONNECTION WITH COMMISSIONING OR FITTING OUT OF A SHIP.
(a) EXTENSION TO PRECOMMISSIONING UNIT SAILORS.—Subsection (a) of section 7572 of
title 10, United States Code, is amended—
(1) by inserting “or assigned to duty in connection with commissioning or fitting
out of a ship” after “sea duty”; and
(2) by inserting “, because the ship is under construction and is not yet habitable,”
after “because of repairs,”.
(b) EXTENSION TO ENLISTED MEMBERS.—Subsection (d) of such section is amended—
(1) in paragraph (1)—
(A) by striking “After the expiration of the authority provided in
subsection (b), an officer” and inserting “A member”;
(B) by striking “officer’s quarters” and inserting “member’s quarters”;
(C) by striking “obtaining quarters” and inserting “obtaining housing”;
and
(D) by striking “the officer” and inserting “the member”;
(2) in paragraph (2)—
(A) by striking “an officer” both places it appears and inserting “a
member”;
(B) by striking “quarters” and inserting “housing’; and
(C) by striking “officer’s grade” and inserting “member’s grade”; and
(3) in paragraph (3)—

(A) by striking “an officer” and inserting “a member”; and
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(B) by striking “quarters” and inserting “housing”.

(c) SHIPYARDS AFFECTED BY BRAC 2005.—Such section is further amended by adding at
the end the following new subsection:

“(e)(1) The Secretary may reimburse a member of the naval service assigned to duty in
connection with commissioning or fitting out of a ship in Pascagoula, Mississippi, or Bath,
Maine, who is deprived of quarters on board a ship because the ship is under construction and is
not yet habitable, or because of other conditions that make the member’s quarters uninhabitable,
for expenses incurred in obtaining housing, but only when the Navy is unable to furnish the
member with lodging accommodations under subsection (a).

“(2) The total amount that a member may be reimbursed under this subsection may not
exceed an amount equal to the basic allowance for housing of a member without dependents of
that member’s grade.

“(3) A member without dependents, or a member who resides with dependents while
assigned to duty in connection with commissioning or fitting out of a ship at one of the locations
specified in paragraph (1), may not be reimbursed under this subsection.

“(4) The Secretary may prescribe regulations to carry out this subsection.”.

(d) CONFORMING AMENDMENTS.—

(1) The heading of such section is amended to read as follows:

“§ 7572. Quarters: accommodations in place for members on sea duty or assigned to duty
in connection with commissioning or fitting out of a ship”.
(2) The table of sections at the beginning of chapter 649 of such title is amended

by striking the item relating to section 7572 and inserting the following new item:

“7572. Quarters: accommaodations in place for members on sea duty or assigned to duty in connection with
commissioning or fitting out of a ship.”.





Section-by-Section Analysis

This proposal changes current law in two ways. First, the proposal seeks to revise section
7572 of title 10, United States Code, to provide and pay for housing of Pre-Commissioning Unit
(PCU) Servicemembers. Second, this proposal permits enlisted personnel to receive
reimbursement for housing if their ship is uninhabitable due to being under repair or overhaul.
Only officers are covered for this situation at present.

First, the proposal provides for housing reimbursement for housing expenses associated
with the assignment to Pre-Commissioning Units. Under the current authority, military
personnel assigned to PCUs are not entitled to reimbursement for housing costs if the Navy is
unable to provide housing for them. Historically, Navy has provided barracks space for these
Servicemembers. However, due to Base Closure and Realignment (BRAC) 2005, housing will
no longer be available at two PCU locations. This would result in PCU sailors, who are
geographic bachelors, having to pay for housing out of their own pockets. The language in this
proposal would ensure that these sailors can be reimbursed for housing when the Navy is unable
to provide housing. This change is effected by the insertion of section a (1), as well as b (2) and
b (3) of the legislative proposal.

PCU crews play an integral role in the Navy’s acceptance of new ships. PCU
Servicemembers are volunteers and the first crew members as ships come to life. PCU Sailors
stationed at the shipbuilding sites must learn new and often unique shipboard systems, and they
must ensure their required systems’ training is completed before ship delivery. Their skills are
critical to successful acceptance of a vessel and to the long-term mission readiness of the Navy’s
newest ships and submarines.

Because duty at the shipbuilding site is generally six to eighteen months in duration,
followed by relocation to the ship’s home port, volunteers for PCUs crews must decide whether
to relocate their families twice in quick succession. As an alternative, a Sailor may decide to
report to the shipbuilding site unaccompanied, as a “geographical bachelor” (male or female) for
this short-term duty that exceeds TDY limits. Since a large percentage of Sailors who are
assigned to PCU crews are married, approximately three-fourths of those who choose to leave
their families until the future home port of the ship is identified, become geographical bachelors
rather than move their families. These decisions result in considerable Permanent Change of
Station (PCS) cost avoidances for the Navy budget because Sailors do not move their family
twice. However, when a Servicemember chooses to go to a PCU site as a geographical bachelor,
he or she funds berthing costs out of pocket; in essence this results in maintaining costs for two
households. The minor amount of funding required to avoid this undue burden to the Sailor is
substantially less than paying for multiple PCS moves. In addition, there are emotional costs to
the Sailors’ families associated with two quick moves.

In 2008, the Navy completed a study of PCU berthing needs in order to establish
consistent practices governing berthing at shipbuilding sites and to assess the impact of base
closures on berthing availability. This study assessed all PCU housing requirements, including
those for berthing, anti-terrorism force protection, quality of life, and funding.





The study’s findings indentified a gap in the current statute for housing entitlements of
servicemembers at PCU sites. Section 7572 of title 10, United States Code, provides authority
for certain sailors to have quarters while on sea duty and if their ship is uninhabitable. However,
PCU servicemembers attached to ships in new construction that are not yet commissioned
vessels are not considered on sea duty. Therefore, the ability to finance berthing costs is less
clear.

Navy has explored all other legal and operational means by which to provide housing to
geographic bachelors who choose not to move their families to the PCU site. Navy researched
alternative authorities, but none are available for this purpose. For example, the use of
Assignment Incentive Pay (AIP) cannot properly address this problem. Title 37 U.S.C. § 307a
establishes AIP in order to create an incentive for members to agree to accept orders to certain
hard to fill assignments. AIP is assigned to a particular billet and runs for the length of the
orders assigning a member to that billet. The incentive has been established as an encouragement
to accept orders and is not aligned with the actual housing expenses of an individual member.
As a result, Sailors could negotiate orders, transfer and then continue to face out of pocket
expense far greater than the incentive negotiated under AIP. Moreover, when using AIP to
address this issue, it is very likely that a Sailor who may not need an additional housing
allowance would still be eligible for AIP upon acceptance of orders. Additionally, the AIP
would continue even after the ship was commissioned, or after a family has moved to the PCU
location. Because AIP was designed to address manning shortages in units with a relatively
stable Permanent Duty Station, it is not a good fit for this need.

Navy also explored other options to provide berthing for PCU Servicemembers. For
example, Navy is in the process of retaining its Lakeside Housing facility in Pascagoula,
Mississippi from BRAC 2005. However, this facility is very old and subject to increasing
maintenance and environmental problems. This will provide living space for some PCU sailors,
but at a reduced capacity and future increased maintenance costs to the Navy.

The second change performed by this proposal is that it would expand coverage currently
authorized only for officers assigned to uninhabitable commissioned vessels to enlisted
personnel. Under current law, only officers assigned to commissioned ships in overhaul,
maintenance or repair are entitled to reimbursement for quarters if the Navy does not have
quarters available. This proposed change would now include enlisted members as eligible for
reimbursement. This change is effected by the insertion of a (2), b(1), b (2) and b (3) of the
legislative proposal.

Both of these changes are needed to address conditions directly related to the habitability
on board a naval vessel within the shipyards. When living quarters on board a naval vessel
become uninhabitable, current law does not provide a means to adequately support members of
the military for housing. Historically, this problem has been addressed by placing
Servicemembers into available barracks space. However, due to impending closures of
government quarters under BRAC 2005, this solution will no longer be available. This proposal
would permit the Secretary to address these shortfalls. All crewmembers, both officers and
enlisted, could be compensated when their ship becomes uninhabitable and alternative military
housing is unavailable in those locations. Members with dependents in the vicinity of the





permanent duty station and members without dependents would retain their eligibility to receive
Basic Allowance for Housing under normal conditions and would not obtain reimbursement
under this subsection.

Budget Implications: There are budgetary implications to the portion of the proposal that are
needed to provide the authority to finance berthing costs for PCU Sailors. The Department
estimates that the annual cost is about $3.0 million a year, substantially less costly than issuing
multiple PCS orders. The associated cost each year, for Bath, Maine and Pascagoula,
Mississippi is:

a. Bath: 45 Servicemembers: $13.2K/yr/person = $.6M/yr
b. Pascagoula: 200 Servicemembers: $12K/yr/person = 2.4M/yr

Growth is not included in the budget estimates as ship construction schedules and manning are,
at best, a rough order estimate. Exact costs will be dependent on ship delivery dates by fiscal
year and the number of PCU Servicemembers needed for each ship type.

The funding is budgeted in Operation & Maintenance, Navy (O&M, N) as noted below.

PCU NUMBER OF PERSONNEL AFFECTED (Navy only; no new strength needed)

FY FY FY FY FY Appropriation Personnel Tvoe
2012 | 2013 | 2014 | 2015 | 2016 To yp
Total | 245 245 245 245 245 N/A Officer and
Enlisted
PCU RESOURCE REQUIREMENTS ($MILLIONS) (Navy only)
FYy | FY FY | FY | FY |Appropriation| Budget fo:él
2012 | 2013 | 2014 | 2015 | 2016 To Activity e
Total | 3.00 | 3.00 | 3.00 | 3.00 | 3.00 0&M, N 01 1B5B

The second portion of the legislative provision, which extends housing authority to enlisted
personnel, is not expected to have any budgetary implications over the FYDP. At present, the
current authority to reimburse officers has not been used. Similarly, once passed, it is not
expected that expanded authority for enlisted personnel will be required. However, this
expansion of authority would provide equity to military personnel, as well as support the Chief
of Naval Operation’s shore housing initiatives.

Changes to Existing Law: This proposal would make the following changes to 10 U.S.C. 7572:

§ 7572. Quarters: accommodations in place ef for members on sea duty or assigned to duty
in connection with commissioning or fitting out of a ship






(@) If public quarters are not available, the Secretary of the Navy may provide lodging
accommodations for any—
(1) member of the naval service;
(2) member of the Coast Guard when it is operating as a service in the Navy;
or
(3) member of the National Oceanic and Atmospheric Administration serving
with the Navy;
on sea duty or assigned to duty in connection with commissioning or fitting out of a ship who is
deprived of his quarters on board ship because of repairs, because the ship is under construction
and is not yet habitable, or because of other conditions that make his quarters uninhabitable.
Lodging accommaodations so provided may not be occupied by the member's dependents.

[(b) Repealed]

(c) The Secretary, to the extent he considers proper, may delegate the authority
conferred by subsection (a) to any person in the Department of the Navy, with or without the
authority to make successwe redelegatlons

(d)(1) A
member of the naval service on sea duty who is deprived of quarters on board shlp because of
repairs or because of other conditions that make the efficer’s member's quarters uninhabitable
may be reimbursed for expenses incurred in obtaining guarters housing if it is impracticable to
furnish the efficer member with accommodations under subsection (a).

(2) The total amount that an-efficer a member may be reimbursed under this subsection
may not exceed an amount equal to the basic allowance for guarters housing of an-officer a
member of that efficer’s member's grade.

(3) This subsection shall not apply to an-efficer a member who is entitled to basic
allowance for guarters housing.

(4) The Secretary may prescribe regulations to carry out this subsection.

(e)(1) The Secretary may reimburse a member of the naval service assigned to duty in
connection with commissioning or fitting out of a ship in Pascagoula, Mississippi, or Bath,
Maine, who is deprived of quarters on board a ship because the ship is under construction and is
not yet habitable, or because of other conditions that make the member’s quarters uninhabitable,
for expenses incurred in obtaining housing, but only when the Navy is unable to furnish the
member with lodging accommodations under subsection (a).

(2) The total amount that a member may be reimbursed under this subsection may not
exceed an amount equal to the basic allowance for housing of a member without dependents of
that member’s grade.

(3) A member without dependents, or a member who resides with dependents while
assigned to duty in connection with commissioning or fitting out of a ship at one of the locations
specified in paragraph (1), may not be reimbursed under this subsection.

(4) The Secretary may prescribe regulations to carry out this subsection.







SEC. 202. REPEAL OF REQUIREMENT FOR TECHNOLOGY TRANSITION
INITIATIVE.
(a) REPEAL.—Section 2359a of title 10, United States Code, is repealed.
(b) CLERICAL AMENDMENT.—The table of sections at the beginning of chapter 139 of

such title is amended by striking the item relating to section 2359a.

Section-by-Section Analysis

This proposal would repeal section 2359a of title 10, United States Code. By striking
subsection (a) through (f) of that section, this proposal would repeal the requirement for the
Department of Defense to execute the Technology Transition Initiative (TTI). TTI has shown
how the military departments and the Agencies of the Department can implement programs and
policies to facilitate the rapid transition of new technologies from Science and Technology into
acquisition programs of the Department for the production of such technologies and accelerate
the introduction of new technologies into operational capabilities for the armed forces. A unique
program demonstrating these approaches is no longer required.

By striking subsection (g) and (h) of section 2359a, this proposal would repeal the
requirement for the Technology Transition Council (TTC). The TTC comprises the science and
technology executive of each military department and each Defense Agency, the acquisition
executive of each military department, and the members of the Joint Requirements Oversight
Council. An oversight and guidance governance construct is in place, obviating the need for the
TTC.

Budget Implications: None. The TTC is an organizational management forum where defense
executives from the department facilitate rapid transition of new technologies from science and
technology programs into acquisition programs. There is no budget line that specifically supports
the activities of the TTC and there are no direct personnel or sustainment costs associated with
convening the council.

Changes to Existing Law: This proposal would repeal section 2359a of title 10, United States
Code, as follows:
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SEC. 513. EXPANSION OF AUTHORITY TO ORDER SELECTED RESERVE AND
CERTAIN INDIVIDUAL READY RESERVE MEMBERS TO ACTIVE
DUTY OTHER THAN DURING WAR OR NATIONAL EMERGENCY.

(a) ExXrPANSION OF AUTHORITY.—Subsection (a) of section 12304 of title 10, United
States Code, is amended—

(1) by striking “for any operational mission”; and
(2) by inserting “consecutive” after “365”.

(b) BUDGETING.—Subsection (c) of such section is amended by adding at the end the
following new paragraph:

“(4)(A) Except as provided in subparagraph (B), a unit or member of a reserve
component may be ordered to active duty under this section during a fiscal year only if the
manpower and associated costs of such active duty were specifically included and identified in
the defense budget materials for that fiscal year. The budget information must include a
description of the mission for which these Reserve members will be ordered to active duty, the
size of the force ordered to active duty, the length of time the involuntary order will last, and the
location of the mission. No more than 10,000 members of the Selected Reserves of the Military
Services may be on active duty through this paragraph at any one time.

“(B) The limitation in subparagraph (A) does not apply in the case of an order to active
duty that is issued—

“(i) to support an operational mission; or
“(ii) to provide assistance referred to in subsection (b).
“(C) In this paragraph, the term “defense budget materials’ has the meaning given that

term in section 231(d)(2) of this title.”.





(c) NoTIFIcATION TO CONGRESS.—Subsection (f) of such section is amended by inserting
“to support an operational mission or to provide assistance referred to in subsection (b),” after
“subsection (a)”.
Section-by-Section Analysis

In the report of the Senate Armed Services Committee accompanying S. 3454, the
National Defense Authorization Act for Fiscal Year 2011, under the heading “Access to the
Operational Reserve” (S.Rept. 111-201, page 138), the committee recommends that the
Secretary of Defense review current mobilization authorities and submit legislative proposals for
any additional authority needed to facilitate involuntary orders to active duty to support
operational requirements. This proposed amendment to section 12304 of title 10, United States
Code, would provide the Department of Defense with sufficient authority to fully use the reserve
components (RC) as a rotational, operational force to augment the active component forces in the
execution of planned missions in support of the President’s national security strategy, as well as
for operational missions and to provide support to local, State and federal civilian agencies
during emergencies involving the use or threatened use of weapons of mass destruction or the
threat or commission of terrorist attacks.

Specifically, this proposal would (1) enable use of 10 U.S.C. 12304 to order the RC to
active duty to perform the full spectrum of missions required by the Combatant Commanders in
pursuit of our national security strategy; (2) allow repeat orders to active duty per executive
order to invoke this authority; (3) require the Department to budget for the expected Reserve
manpower cost associated with the planned usage of this amended authority; and (4) limits the
department’s use of involuntary mobilization, outside of currently authorized operational
missions and terrorist threat response, to 10,000 members each year. Operational missions and
assistance to local, State and federal civilian agencies during certain emergencies will be
specifically exempt from the annual budgeting requirement and the 10,000 strength limit.

The RC has been used as a rotational, operational force over the past ten years. The
Department of Defense expects a continued military requirement to augment the active
component to meet the force requirements of the Combatant Commanders as we execute the
President’s national security strategy. Since September 11, 2001, access to the RC has been
assured via Presidential action to invoke and annually extend a declaration of national
emergency as a result of “certain terrorist acts” that enables the partial mobilization statute (10
U.S.C. 12302) to be invoked.

We have ordered nearly 800,000 RC personnel to active duty since the President first
declared a national emergency by reason of certain terrorist acts. Presently, 100,000 RC
personnel are on active duty under the partial mobilization authority. These orders to active duty
must be connected to our efforts to pursue those organizations that were involved in those
terrorist acts. Over time, it has become more difficult to utilize this statute to access the RC for
every mission set the Combatant Commanders are required to execute for our national security
strategy as our national goals have evolved in an era of persistent conflict. As a matter of





historical fact, we usually utilize the Presidential Reserve Call Up (PRC) statute in section 12304
of title 10 to order the RC to active duty to augment the active component in times of increased
demands for forces.

There are two challenges that inhibit the continued use of the RC as an operational force
under the PRC authority alone. First, the types of missions RC forces may be assigned are
limited to the legal definition of operational missions. Second, the partial mobilization statute
and the PRC statute have different language specifying the duration of the orders to active duty.
The language in the PRC statute makes repeat activations required by the force generation model
in use today to reset, train, mobilize and deploy RC forces legally objectionable.

Adoption of the proposed language would enable the President to access the RC for all
missions to support his national security strategy, not just operational missions, weapons of mass
destruction scenarios, and terrorist threats or attacks. In addition, the proposed changes would
require the Department, and the Services, through the President’s budget submission to
Congress, to plan for anticipated Reserve manpower costs through the existing planning,
programming, budgeting, and execution process vice reliance upon supplemental appropriations
to fund planned RC utilization. This limitation would not apply to operational missions,
weapons of mass destruction scenarios, or terrorist threats or attacks.

Budget Implications: This proposal would authorize the President to direct the Secretaries of
Defense and Homeland Security, when required to augment active forces, to order the RC to
active duty, not to exceed 200,000 personnel for a duration no longer than 365 consecutive days,
for operational missions, missions to support his national security strategy or to assist local, State
and federal civilian agencies for certain emergencies (use or threatened use of weapons of mass
destruction or terrorist threat or action). The President would be required to budget for planned
RC utilization in his annual budget submission. Operational missions and assistance to local,
State and federal civilian agencies for certain emergencies would be exempt from this
requirement.

Changes to Existing Law: This proposal would modify section 12304 of title 10, United States
Code, as follows:

§ 12304. Selected Reserve and certain Individual Ready Reserve members; order to active
duty other than during war or national emergency.

(a) AuTHORITY.—Notwithstanding the provisions of section 12302(a) or any other
provision of law, when the President determines that it is necessary to augment the active forces
for-any-operationalmission or that it is necessary to provide assistance referred to in subsection
(b) to local, State or Federal civilian agencies, he may authorize the Secretary of Defense and the
Secretary of Homeland Security with respect to the Coast Guard when it is not operating as a
service in the Navy, without the consent of the members concerned, to order any unit, and any
member not assigned to a unit organized to serve as a unit of the Selected Reserve (as defined in
section 10143(a) of this title), or any member in the Individual Ready Reserve mobilization
category and designated as essential under regulations prescribed by the Secretary concerned,
under their respective jurisdictions, to active duty for not more than 365 consecutive days.



http://www.law.cornell.edu/uscode/html/uscode10/usc_sec_10_00012302----000-.html

http://www.law.cornell.edu/uscode/html/uscode10/usc_sec_10_00012302----000-.html#a

http://www.law.cornell.edu/uscode/html/uscode10/usc_sec_10_00010143----000-.html

http://www.law.cornell.edu/uscode/html/uscode10/usc_sec_10_00010143----000-.html#a



(b) SUPPORT FOR RESPONSES TO CERTAIN EMERGENCIES.—The authority under
subsection (a) includes authority to order a unit or member to active duty to provide assistance in
responding to an emergency involving—

(1) a use or threatened use of a weapon of mass destruction; or
(2) aterrorist attack or threatened terrorist attack in the United States that results,
or could result, in significant loss of life or property.

(c) LimiTATIONS.—(1) No unit or member of a reserve component may be ordered to
active duty under this section to perform any of the functions authorized by chapter 15 or section
12406 of this title or, except as provided in subsection (b), to provide assistance to either the
Federal Government or a State in time of a serious natural or manmade disaster, accident, or
catastrophe.

(2) Not more than 200,000 members of the Selected Reserve and the Individual Ready
Reserve may be on active duty under this section at any one time, of whom not more than 30,000
may be members of the Individual Ready Reserve.

(3) No unit or member of a reserve component may be ordered to active duty under this
section to provide assistance referred to in subsection (b) unless the President determines that the
requirements for responding to an emergency referred to in that subsection have exceeded, or
will exceed, the response capabilities of local, State, and Federal civilian agencies.

(4)(A) Except as provided in subparagraph (B), a unit or member of a reserve component
may be ordered to active duty under this section during a fiscal year only if the manpower and
associated costs of such active duty were specifically included and identified in the defense
budget materials for that fiscal year. The budget information must include a description of the
mission for which these Reserve members will be ordered to active duty, the size of the force
ordered to active duty, the length of time the involuntary order will last, and the location of the
mission. No more than 10,000 members of the Selected Reserves of the Military Services may be
on active duty through this paragraph at any one time.

(B) The limitation in subparagraph (A) does not apply in the case of any order to active
duty that is issued—

(i) to support an operational mission; or
(ii) to provide assistance referred to in subsection (b).

(C) In this paragraph, the term *“defense budget materials” has the meaning given that
term in section 231(d)(2) of this title.

(d) ExcLusION FROM STRENGTH LIMITATIONS.—Members ordered to active duty under
this section shall not be counted in computing authorized strength in members on active duty or
members in grade under this title or any other law.

(e) PoLIciEs AND PROCEDURES.—The Secretary of Defense and the Secretary of
Homeland Security shall prescribe such policies and procedures for the armed forces under their
respective jurisdictions as they consider necessary to carry out this section.

(F) NoTIFIcATION OF CONGRESS.—Whenever the President authorizes the Secretary of
Defense or the Secretary of Homeland Security to order any unit or member of the Selected
Reserve or Individual Ready Reserve to active duty, under the authority of subsection (a), to
support an operational mission or to provide assistance referred to in subsection (b), he shall,
within 24 hours after exercising such authority, submit to Congress a report, in writing, setting
forth the circumstances necessitating the action take under this section and describing the
anticipated use of these units or members.




http://www.law.cornell.edu/uscode/html/uscode10/usc_sec_10_00012406----000-.html



(g) TERMINATION OF DUTY.—Whenever any unit of the Selected Reserve or any member
of the Selected Reserve not assigned to a unit organized to serve as a unit, or any member of the
Individual Ready Reserve, is ordered to active duty under authority of subsection (a), the service
of all units or members so ordered to active duty may be terminated by—

(1) order of the President, or

(2) law.

(h) RELATIONSHIP TO WAR POWERS RESOLUTION.—Nothing contained in this section
shall be construed as amending or limiting the application of the provisions of the War Powers
Resolution (50 U.S.C. 1541 et seq.).

(i) CONSIDERATIONS FOR INVOLUNTARY ORDER TO ACTIVE DUTY.—(1) In determining
which members of the Selected Reserve and Individual Ready Reserve will be ordered to duty
without their consent under this section, appropriate consideration shall be given to—

(A) the length and nature of previous service, to assure such sharing of exposure
to hazards as the national security and military requirements will reasonably allow;

(B) the frequency of assignments during service career;

(C) family responsibilities; and

(D) employment necessary to maintain the national health, safety, or interest.

(2) The Secretary of Defense shall prescribe such policies and procedures as the
Secretary considers necessary to carry out this subsection.

(j) DEFINITIONS.—In this section:

(1) The term “Individual Ready Reserve mobilization category” means, in the
case of any reserve component, the category of the Individual Ready Reserve described
in section 10144(b) of this title.

(2) The term “weapon of mass destruction” has the meaning given that term in
section 1403 of the Defense Against Weapons of Mass Destruction Act of 1996 (50
U.S.C. 2302(1)).



http://www.law.cornell.edu/uscode/html/uscode50/usc_sup_01_50.html
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SEC. 544. TRANSFER OF TROOPS-TO-TEACHERS PROGRAM FROM

DEPARTMENT OF EDUCATION TO DEPARTMENT OF DEFENSE

AND ENHANCEMENTS TO THE PROGRAM.

(a) TRANSFER OF FUNCTIONS.—

(1) TRANSFER.—The responsibility and authority for operation and administration
of the Troops-to-Teachers Program in chapter A of subpart 1 of part C of title 11 of the
Elementary and Secondary Education Act of 1965 (20 U.S.C. 6671 et seq.) is transferred
from the Secretary of Education to the Secretary of Defense.

(2) EFFecTIVE DATE.—The transfer under paragraph (1) shall take effect on the
first day of the first month beginning more than 180 days after the date of the enactment
of this Act, or on such earlier date as the Secretary of Education and the Secretary of
Defense may jointly provide.

(b) ENACTMENT OF PROGRAM AUTHORITY IN TITLE 10, UNITED STATES CODE.—

(1) IN GENERAL.—Chapter 58 of title 10, United States Code, is amended by
adding at the end the following new section:

“8§ 1154. Assistance to eligible members and former members to obtain employment as
teachers: Troops-to-Teachers Program
“(a) DEFINITIONS.—In this section:

“(1) PROGRAM.—The term ‘Program’ means the Troops-to-Teachers Program
authorized by this section.

“(2) MEMBER OF THE ARMED FORCES.—The term ‘member of the armed forces’

includes a former member of the armed forces.

“(3) CHARTER SCHOOL.—The term “charter school’ has the meaning given that
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term in section 5210(1) of the Elementary and Secondary Education Act of 1965 (20
U.S.C. 7221i(1)).
“(4) ELIGIBLE scHooL.—The term “eligible school” means—

“(A) a public school, including a charter school, at which—

“(i) at least 30 percent of the students enrolled in the school are
from families with incomes below 185 percent of poverty level (as defined
by the Office of Management and Budget and revised at least annually in
accordance with section 9(b)(1) of the Richard B. Russell National School
Lunch Act) applicable to a family of the size involved; or

“(ii) at least 13 percent of the students enrolled in the school
qualify for assistance under part B of the Individuals with Disabilities
Education Act; or
“(B) a Bureau-funded school as defined in section 1141(3) of the

Education Amendments of 1978 (25 U.S.C. 2021(3)).
*“(5) HIGH-NEED scHooL.—The term ‘high-need school’ means—

“(A) an elementary or middle school in which at least 50 percent of the
enrolled students are children from low-income families, based on the number of
children eligible to for free and reduced priced lunches under the Richard B.
Russell National School Lunch Act, the number of children in families receiving
assistance under the State program funded under part A of title IV of the Social
Security Act, the number of children eligible to receive medical assistance under

the Medicaid program, or a composite of these indicators;
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“(B) a high school in which at least 40 percent of enrolled students are
children from low-income families, which may be calculated using comparable
data from feeder schools; or

“(C) a school that is in a local educational agency that is eligible under
section 6211(b) of the Elementary and Secondary Education Act of 1965.

“(6) ADDITIONAL TERMS.—(A) The terms “elementary school’, “highly qualified
teacher’, “local educational agency’, ‘secondary school’, and ‘State’ have the meanings
given those terms in section 9101 of the Elementary and Secondary Education Act of
1965 (20 U.S.C. 7801).

“(b) PROGRAM AUTHORIZATION.—The Secretary of Defense (hereinafter in this section
referred to as the “Secretary’) may carry out a program (to be known as the *Troops-to-Teachers
Program’)—

(1) to assist eligible members of the armed forces described in subsection (d) to
obtain certification or licensing as elementary school teachers, secondary school teachers,
or career or technical teachers, and to become highly qualified teachers; and

“(2) to facilitate the employment of such members—

“(A) by local educational agencies or charter schools that the Secretary of
Education identifies as—

“(i) receiving grants under part A of title | of the Elementary and

Secondary Education Act of 1965 (20 U.S.C. 6301 et. seq.) as a result of

having within their jurisdictions concentrations of children from low-

income families; or

“(ii) experiencing a shortage of highly qualified teachers, in
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particular a shortage of highly qualified science, mathematics, special

education, foreign language, or career or technical teachers; and

“(B) in elementary schools or secondary schools, or as career or technical
teachers.

“(c) COUNSELING AND REFERRAL SERVICES.—The Secretary may provide counseling and
referral services to members of the armed forces who do not meet the criteria described in
subsection (d), including meeting the education qualification requirements under subsection
(d)(3)(B).

“(d) ELIGIBILITY AND APPLICATION PROCESS.—

“(1) ELiGIBLE MEMBERS.—The following members of the armed forces are
eligible for selection to participate in the Program:
“(A) Any member who—

“(i) on or after October 1, 1999, becomes entitled to retired or
retainer pay under this title or title 14;

“(ii) has an approved date of retirement that is within one year after
the date on which the member submits an application to participate in the
Program; or

“(iii) has been transferred to the Retired Reserve.

“(B) Any member who, on or after January 8, 2002—

“(i)(1) is separated or released from active duty after four or more
years of continuous active duty immediately before the separation or
release; or

“(11) has completed a total of at least six years of active duty
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service, six years of service computed under section 12732 of this title, or
six years of any combination of such service; and
“(ii) executes a reserve commitment agreement for a period of not
less than three years under paragraph (5)(B).
“(C) Any member who, on or after January 8, 2002, is retired or separated
for physical disability under chapter 61 of this title.

“(2) SUBMISSION OF APPLICATIONS.—(A) Selection of eligible members of the
armed forces to participate in the Program shall be made on the basis of applications
submitted to the Secretary within the time periods specified in subparagraph (B). An
application shall be in such form and contain such information as the Secretary may
require.

“(B) An application shall be considered to be submitted on a timely basis under
subparagraph (A)(i), (B), or (C) of paragraph (1) if the application is submitted not later
than three years after the date on which the member is retired, separated, or released from
active duty, whichever applies to the member.

“(3) SELECTION CRITERIA; EDUCATIONAL BACKGROUND REQUIREMENTS AND
HONORABLE SERVICE REQUIREMENT.—(A) Subject to subparagraphs (B) and (C), the
Secretary shall prescribe the criteria to be used to select eligible members of the armed
forces to participate in the Program.

“(B)(i) If a member of the armed forces is applying for assistance for placement
as an elementary school or secondary school teacher, the Secretary shall require the
member to have received a baccalaureate or advanced degree from an accredited

institution of higher education.
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“(i) If a member of the armed forces is applying for assistance for placement as a
career or technical teacher, the Secretary shall require the member—

“(1) to have received the equivalent of one year of college from an
accredited institution of higher education or the equivalent in military education
and training as certified by the Department of Defense; or

“(I1) to otherwise meet the certification or licensing requirements for a
career or technical teacher in the State in which the member seeks assistance for
placement under the Program.

“(C) A member of the armed forces is eligible to participate in the Program only
if the member’s last period of service in the armed forces was honorable, as characterized
by the Secretary concerned. A member selected to participate in the Program before the
retirement of the member or the separation or release of the member from active duty
may continue to participate in the Program after the retirement, separation, or release
only if the member’s last period of service is characterized as honorable by the Secretary
concerned.

“(4) SELECTION PRIORITIES.—In selecting eligible members of the armed forces to
receive assistance under the Program, the Secretary—

“(A) shall give priority to members who—

“(i) have educational or military experience in science,
mathematics, special education, foreign language, or career or technical
subjects; and

“(ii) agree to seek employment as science, mathematics, foreign

language, or special education teachers in elementary schools or secondary
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schools or in other schools under the jurisdiction of a local educational

agency; and

“(B) may give priority to members who agree to seek employment in a
high-need school.

“(5) OTHER CONDITIONS ON SELECTION.—

“(A) The Secretary may not select an eligible member of the armed forces
to participate in the Program and receive financial assistance unless the Secretary
has sufficient appropriations for the Program available at the time of the selection
to satisfy the obligations to be incurred by the United States under subsection (e)
with respect to the member.

“(B) The Secretary may not select an eligible member of the armed forces
described in paragraph (1)(B)(i) to participate in the Program under this section
and receive financial assistance under subsection (e) unless the member executes
a written agreement to serve as a member of the Selected Reserve of a reserve
component of the armed forces for a period of not less than three years.

“(e) PARTICIPATION AGREEMENT AND FINANCIAL ASSISTANCE.—

“(1) PARTICIPATION AGREEMENT.—(A) An eligible member of the armed forces
selected to participate in the Program under subsection (b) and receive financial
assistance under this subsection shall be required to enter into an agreement with the
Secretary in which the member agrees—

“(i) within such time as the Secretary may require, to obtain certification
or licensing as an elementary school teacher, secondary school teacher, or career

or technical teacher, and to become a highly qualified teacher; and
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“(ii) to accept an offer of full-time employment as an elementary school
teacher, secondary school teacher, or career or technical teacher for not less than
three school years in an eligible school to begin the school year after obtaining
that certification or licensing.

“(B) The Secretary may waive the three-year commitment described in
subparagraph (A)(ii) for a participant if the Secretary determines such waiver to be
appropriate. If the Secretary provides the waiver, the participant shall not be considered
to be in violation of the agreement and shall not be required to provide reimbursement
under subsection (f), for failure to meet the three-year commitment.

“(2) VIOLATION OF PARTICIPATION AGREEMENT; EXCEPTIONS.—A participant in
the Program shall not be considered to be in violation of the participation agreement
entered into under paragraph (1) during any period in which the participant—

“(A) is pursuing a full-time course of study related to the field of teaching
at an institution of higher education;

“(B) is serving on active duty as a member of the armed forces;

“(C) is temporarily totally disabled for a period of time not to exceed three
years as established by sworn affidavit of a qualified physician;

“(D) is unable to secure employment for a period not to exceed 12 months
by reason of the care required by a spouse who is disabled,;

“(E) is a highly qualified teacher who is seeking and unable to find full-
time employment as a teacher in an elementary school or secondary school or as a
career or technical teacher for a single period not to exceed 27 months; or

“(F) satisfies the provisions of additional reimbursement exceptions that
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may be prescribed by the Secretary.

“(3) STIPEND AND BONUS FOR PARTICIPANTS.—(A) Subject to subparagraph (C),
the Secretary may pay to a participant in the Program selected under this section a stipend
to cover expenses incurred by the participant to obtain the required educational level,
certification or licensing. Such stipend may not exceed $5,000 and may vary by
participant.

“(B) Subject to subparagraph (C), the Secretary may pay a bonus of up to $10,000
to a participant in the Program selected under this section who agrees in the participation
agreement under paragraph (1) to become a highly qualified teacher and to accept full-
time employment as an elementary school teacher, secondary school teacher, or career or
technical teacher for not less than three school years in a high-need school. Such bonus
may vary by participant and may take into account the priority placements as determined
by the Secretary.

“(C)(i) The total number of stipends that may be paid under subparagraph (A) in
any fiscal year may not exceed 5,000.

“(ii) The total number of bonuses that may be paid under subparagraph (B) in any
fiscal year may not exceed 3,000.

“(iii) The combination of stipend and bonus for any one participant may not
exceed $10,000.”

“(4) TREATMENT OF STIPEND AND BONUS.—A stipend or bonus paid under this
subsection to a participant in the Program shall be taken into account in determining the
eligibility of the participant for Federal student financial assistance provided under title

IV of the Higher Education Act of 1965 (20 U.S.C. 1070 et. seq.).
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“(f) REIMBURSEMENT UNDER CERTAIN CIRCUMSTANCES.—

“(1) REIMBURSEMENT REQUIRED.—A participant in the Program who is paid a
stipend or bonus under this subsection shall be required to repay the stipend or bonus
under the following circumstances:

“(A) The participant fails to obtain teacher certification or licensing, to
become a highly qualified teacher, or to obtain employment as an elementary
school teacher, secondary school teacher, or career or technical teacher as
required by the participation agreement under subsection (e)(1).

“(B) The participant voluntarily leaves, or is terminated for cause from,
employment as an elementary school teacher, secondary school teacher, or career
or technical teacher during the three years of required service in violation of the
participation agreement.

“(C) The participant executed a written agreement with the Secretary
concerned under subsection (d)(5)(B) to serve as a member of a reserve
component of the armed forces for a period of three years and fails to complete
the required term of service.

“(2) AMOUNT OF REIMBURSEMENT.—A participant required to reimburse the
Secretary for a stipend or bonus paid to the participant under subsection (e) shall pay an
amount that bears the same ratio to the amount of the stipend or bonus as the unserved
portion of required service bears to the three years of required service. Any amount owed
by the participant shall bear interest at the rate equal to the highest rate being paid by the
United States on the day on which the reimbursement is determined to be due for

securities having maturities of 90 days or less and shall accrue from the day on which the
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participant is first notified of the amount due.

“(3) TREATMENT OF OBLIGATION.—The obligation to reimburse the Secretary
under this subsection is, for all purposes, a debt owing the United States. A discharge in
bankruptcy under title 11 shall not release a participant from the obligation to reimburse
the Secretary under this subsection.

“(4) EXCEPTIONS TO REIMBURSEMENT REQUIREMENT.—A participant shall be
excused from reimbursement under this subsection if the participant becomes
permanently totally disabled as established by sworn affidavit of a qualified physician.
The Secretary may also waive the reimbursement in cases of extreme hardship to the
participant, as determined by the Secretary.

“(g) RELATIONSHIP TO EDUCATIONAL ASSISTANCE UNDER MONTGOMERY GI BiLL.—The

receipt by a participant in the Program of a stipend or bonus under this subsection (e) shall not
reduce or otherwise affect the entitlement of the participant to any benefits under chapter 30 or

33 of title 38 or chapter 1606 of this title.

“(h) PARTICIPATION BY STATES.—

“(1) DISCHARGE OF STATE ACTIVITIES THROUGH CONSORTIA OF STATES.—The
Secretary may permit States participating in the Program to carry out activities authorized
for such States under the Program through one or more consortia of such States.

“(2) ASSISTANCE TO STATES.—(A) Subject to subparagraph (B), the Secretary
may make grants to States participating in the Program, or to consortia of such States, in
order to permit such States or consortia of States to operate offices for purposes of
recruiting eligible members of the armed forces for participation in the Program and

facilitating the employment of participants in the Program as elementary school teachers,
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secondary school teachers, and career or technical teachers.

“(B) The total amount of grants made under subparagraph (A) in any fiscal year
may not exceed $5,000,000.”.

(2) CLERICAL AMENDMENT.—The table of sections at the beginning of such

chapter is amended by adding at the end the following new item:

“1154. Assistance to eligible members and former members to obtain employment as teachers: Troops-to-Teachers

Program.”.

(c) CoNFORMING AMENDMENT.—Section 1142(b) (4)(C) of such title is amended by
striking “‘under sections 1152 and 1153 of this title and the Troops-to-Teachers Program under
section 2302 of the Elementary and Secondary Education Act of 1965 (20 U.S.C. 6672)’ and
inserting “under sections 1152, 1153, and 1154 of this title”.

(d) TERMINATION OF ORIGINAL PROGRAM.—

(1) TERMINATION.—

(A) Chapter A of subpart 1 of Part C of title Il of the Elementary and

Secondary Education Act of 1965 (20 U.S.C. 6671 et seq.) is repealed.

(B) The table of contents in section 2 of Part | of the Elementary and

Secondary Education Act 1965 is amended by striking the items relating to such

chapter.

(2) EXISTING AGREEMENTS.—The repeal of chapter A of subpart 1 of Part C of
title 11 of the Elementary and Secondary Education Act of 1965 (20 U.S.C. 6671 et seq.)
by paragraph (1)(A) shall not affect the validity or terms of any agreement entered into
before the date of the enactment of this Act under such chapter, or to pay assistance,
make grants, or obtain reimbursement in connection with such an agreement as in effect

before such repeal.
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(e) EFFECTIVE DATE.—The amendments made by this section shall take effect on the
effective date of the transfer under subsection (a).
Section-by-Section Analysis

This proposal would make the legislative and technical changes to transition the Troops-
to-Teachers Program from the Department of Education (ED) to the Department of Defense
(DaD).

The President's fiscal year (FY) 2011 Budget for the Department of Defense (DoD)
contains funding for the Troops-to-Teachers (TTT) Program. This legislative proposal is
required to formalize the agreements between DoD, ED and the Office of Management and
Budget to transfer the funding and operational oversight from the ED back to the DoD.
Management of the TTT program has been the responsibility of the Defense Activity for Non-
Traditional Education Support (DANTES) since the program's inception in FY 1992. When ED
assumed funding and operational oversight for TTT in early 2000, oversight of DANTES
operations was fragmented between two Departments.

Transferring this program back to DoD would restore unity of oversight responsibility
and will bring a sharper focus on the TTT program. Accordingly, the proposal would transfer all
program duties and responsibilities for TTT to the Secretary of Defense.

The major enhancements to the program are (1) adding foreign language as one the
disciplines for which teachers may receive a stipend or bonus, (2) reducing the period of
eligibility from four years to three years to make the program more of a transition assistance
support program, and (3) expanding the number of schools where participants can serve.

Because of the importance of increasing the number of bilingual and multilingual young
men and women in the military, DoD is partnered with Department of State (DoS), Department
of Education (ED) and the Office of the Director of National Intelligence (ODNI) to implement
the President’s National Strategic Language Initiative (NSLI). Specifically, DoD (through the
National Security Education Program) is responsible for establishing flagship universities to
develop K — 16 strategic language curricula and developing prototype K — 16 education
pipelines. Encouraging separating/retiring military personnel who want to teach foreign
languages in our school systems through the TTT program is consistent with these goals.

The proposal lowers the number of years that a participant has to apply for the program
from four years to three years following separation from the armed forces. This change tightens
up the program eligibility to better focus on service members who are transitioning.

The language expands the schools that are available locations for participants to teach.

This broadening of eligibility will increase the program’s value as a transition tool and generate
increased public interest without increasing the need to increase the program’s budget.
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The proposal would also allow the Secretary to give selection priority to participants that want to
teach in a high-need school where 50 percent of the elementary students or 40 percent of the high
school students are from low-income families.

The proposal changes the term placement assistance and replaces it with the term
counseling. Using the term “placement assistance” misrepresented what the program did and left
the impression that it served an employment agency; whereas the program actually provides
counseling to participants and prospective participants but participants themselves work with the
local jurisdictions to determine where they will work according the requirements of the program.

By reducing the number of years of continuous active duty from six years to four years
and the total number of years on active duty from ten years to six years, the proposal is
consistent with a standard enlistment or initial tour by an officer on active duty and would allow
the program to attract quality participants by broadening the eligibility for the program.

The educational requirements for vocational and technical teachers was modified to allow
the participant to meet the requirement either through an accredited institution of higher
education or through military training and education as certified by the Department.

The proposal makes it easier for reservists to participate in the program by removing a
provision that they increase their service obligation above three years as a condition of
eligibility.

The language streamlines the stipend and bonus structure, while providing the Secretary
of Defense with additional flexibility in tailoring the stipend and bonus programs to meet the
needs of the schools who are the beneficiary of the Troops to Teachers Program.

Budget Implications: This proposal is requesting the authority to transfer the operational
oversight of the Troops to Teachers program from the Department of Education to the
Department of Defense. The Department of Defense Resource Management Decision (RMD)
700Al, provided funds for this program in the Department of Defense Education Activity
(DoDEA) Operation and Maintenance Defense-wide baseline as displayed below in the funding
table.

RESOURCE REQUIREMENTS ($MILLION)

FY FY FY FY FY Appropriation | Budget | Dash-
2012 2013 2014 2015 2016 From Activity 1
Line
Item
DoDEA | $15.0 $15.6 $15.9 $16.3 $16.8 O&M BAO04 | 4G-
(OM- 4GTJ
DW)
Total $15.0 $15.6 $15.9 $16.3 $16.8

Changes to Existing Law: This proposal would repeal chapter A of subpart 1 of part C of title
Il of the Elementary and Secondary Education Act of 1965 (20 U.S.C. 6671 et. seq.) and enact a
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new section in title 10, United States Code. The new section of title 10 is shown in the text of
the legislative proposal.

CHARPTFER-A—FROOPSTO-FEACHERS PROGRAM
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81142. Preseparation counseling; transmittal of medical records to Department of Veterans
Affairs
E R S I
(b) Matters To Be Covered By Counseling. - Counseling under this section shall
include the following:

* * * k* %

(4) Provision of information on civilian occupations and related assistance
programs, including information concerning —

(A) certification and licensure requirements that are applicable to
civilian occupations;

(B) civilian occupations that correspond to military
occupational specialties; and

(C) Government and private-sector programs for job search and job
placement assistance, including the public and community service jobs
program carried out under section 1143a of this title, and information
regarding the placement programs established under sections 1152, 1153 and
section 2302 of the Elementary and Secondary Education Act of 1965 (20

22
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SEC. 532. AUTHORITY TO COMPEL PRODUCTION OF DOCUMENTARY

EVIDENCE PRIOR TO TRIAL IN MILITARY JUSTICE CASES.

(a) SuBPOENA DucESs TEcuM.—Section 847 of title 10, United States Code (article 47 of
the Uniform Code of Military Justice), is amended—

(2) in subsection (a)(1), by striking “board;” and inserting “board or has been duly
issued a subpoena duces tecum for an investigation, including an investigation pursuant
to section 832(b) of this title (article 32(b)); and”; and

(2) in subsection (c), by striking “or board,” and inserting “board, trial counsel, or
convening authority,”.

(b) REPEAL OF OBSOLETE PROVISIONS RELATING TO FEES AND MILEAGE PAYABLE TO
WITNESSES.—Such section is further amended—

(1) in subsection (a)—

(A) by striking paragraph (2); and
(B) by redesignating paragraph (3) as paragraph (2); and

(2) by striking subsection (d).

(c) TeEcHNICAL AMENDMENTS.—Subsection (a) of such section is further amended by
striking “subpoenaed” in paragraphs (1) and (2) (as redesignated by subsection (b)(1)(B)) and
inserting “subpoenaed”.

(d) EFFecTIVE DATE.—The amendments made by subsection (a) shall apply with respect

to subpoenas issued after the date of the enactment of this Act.

Section-by-Section Analysis

Under current law, there is no mechanism under the Uniform Code of Military Justice
(UCMJ) to compel production of documentary evidence prior to a formal investigation under





Article 32, UCMJ. This is problematic in many cases involving telephone, Internet Service
Provider, bank records, and similar records, because these institutions face potential civil liability
if they release records without a subpoena. In these cases, an investigation is often delayed or
obstructed. This proposal would alleviate this problem by providing military counsel
representing the United States and Article 32(b) investigating officers the authority to issue
subpoenas duces tecum in order to allow review of documentary evidence in the course of an
investigation.

Under 10 U.S.C. 836(a) (Article 36(a) of the UCMJ), military practice is to conform to
Federal criminal procedure when the President finds it practicable. Both Federal prosecutors and
grand juries have subpoena powers even before charges are filed. The Federal Rules of Criminal
Procedure permit the prosecutor to obtain a blank subpoena from the clerk of court and use it to
order the production of any books, papers, documents, data or other objects designated by the
prosecutor before trial or before they are to be offered into evidence. This amendment would
better conform military practice to Federal practice by allowing military prosecutors and Article
32 investigating officers to issue subpoenas, while allowing for the difference in the military
justice system that there are no standing courts, and therefore no clerk of court, until a charge has
been referred. This amendment would increase the availability of documentary evidence during
the criminal investigation and Article 32, UCMJ, investigation stages of a case, resulting in more
efficient use of investigative and military justice resources, and a more just trial process.

In addition, the Department of Defense (DoD) proposes deleting the requirement to first
tender fees and mileage to witnesses in advance because it is impracticable to project with a
degree of accuracy that avoids subsequent adjustments, thereby creating an unnecessary
administrative burden. Fees and mileage should instead be tendered when total expenses can be
determined. Invitational travel orders are typically issued to help witnesses travel and file travel
vouchers for the payment of expenses associated with the travel. Additionally, separate
appropriations for the compensation of witnesses are not available and the convening authority’s
other funds are used.

Discussions with congressional staffers of this proposal as submitted for the Fiscal Year
(FY) 2011 National Defense Authorization Act (NDAA) raised the question of how the proposed
amendment would allow subpoena duces tecum recipients to challenge the propriety of a
subpoena when there would be no military judge with responsibility for the case. The answer is
that the military subpoena power before referral of charges is subject to the supervision of the
court-martial convening authority, an official vested with quasi-judicial responsibilities by
Congress. “In the court-martial hierarchy we have three bodies, the court-martial, the convening
authority and the [military appellate court], which the law requires to consider matters which in
civilian criminal jurisdictions are within the exclusive province of the trial court.” United States
v. Blackmon, 27 CMR 783, 787 (ACMR, 1959).

Court-martial convening authorities exercise judicial functions established by statute and
recognized by the courts. Congress has, through the UCMJ, established that a convening
authority is “an official who has a legitimate claim to vast power and who can be held
accountable for its exercise.” Note, Prosecutorial Power and the Legitimacy of the Military
Justice System, 123 Harvard Law Review 937, 957 (2010). Oversight of pretrial subpoena duces





tecum authority would be consistent with the well-established role of convening authorities in
the military justice system.

The existing court-martial subpoena power under 10 USC 8847 is implemented by Rule
for Courts-Martial 703, which provides in pertinent part that “[i]f a person subpoenaed requests
relief on the grounds that compliance is unreasonable or oppressive, the convening authority or,
after referral, the military judge may direct that the subpoena be modified or withdrawn if
appropriate.” Rule for Courts-Martial 703(e)(2)(F). Thus if 10 USC 8847 were amended to
provide for subpoenas duces tecum before referral, the existing Rule for Courts-Martial would
provide for convening authority oversight. The current oversight rule is so constructed because
Rule for Courts-Martial 703(3)(2)(C) enables deposition officers to subpoena civilians, and Rule
for Courts-Martial 702(a) provides that a deposition may be ordered to secure evidence for an
Article 32 pretrial investigation.

A civilian’s failure to comply with a subpoena is a criminal offense punishable in the
federal civilian courts, not military courts. A military subpoena creates a legal duty on the
recipient, but that duty is enforced by the civil authority. Rule for Courts-Martial 703(e)(2)(G)
provides that a convening authority or a military judge can address noncompliance by issuing a
warrant of attachment to be executed by a United States marshal. Article 47, UCMJ, 10 USC
8847, although part of the Uniform Code of Military Justice, defines a criminal offense
applicable (only) to persons not subject to military jurisdiction under Article 2, UCMJ, 10 USC
8802. Prosecution for noncompliance therefore occurs in the civilian courts. 10 USC 8847(b).

Budget Implications: This proposal would not result in any appreciable increased costs to the
Department of Defense as it relates to the administration of the military justice system.

Changes to Existing Law: This proposal would make the following changes to section 847 of
title 10, United States Code:

§ 847. Art 47. Refusal to appear or testify

(a) Any person not subject to this chapter who—

(1) has been duly subpenaed subpoenaed to appear as a witness before a court-
martial, military commission, court of inquiry, or any other military court or board, or
before any military or civil officer designated to take a deposition to be read in evidence
before such a court, commission, or board_or has been duly issued a subpoena duces
tecum for an investigation, including an investigation pursuant to section 832(b) of this

" I . it 4 o . and
3} (2) willfully neglects or refuses to appear, or refuses to qualify as a witness or
to testify or to produce any evidence which that person may have been legally subpenaed

subpoenaed to produce;
is guilty of an offense against the United States.

(b) Any person who commits an offense named in subsection (a) shall be tried on





indictment or information in a United States district court or in a court of original criminal
jurisdiction in any of the Commonwealths or possessions of the United States, and jurisdiction is

conferred upon those courts for that purpose. Upon conviction, such a person shall be fined or
imprisoned, or both, at the court's discretion.

(c) The United States attorney or the officer prosecuting for the United States in any such
court of original criminal jurisdiction shall, upon the certification of the facts to him by the
military court, commission, court of inquiry, er board, trial counsel, or convening authority, file

an information against and prosecute any person violating this article.
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SEC. 533. REFORM OF OFFENSES RELATING TO RAPE, SEXUAL ASSAULT, AND
OTHER SEXUAL MISCONDUCT UNDER UNIFORM CODE OF
MILITARY JUSTICE.
(a) RAPE AND SEXUAL ASSAULT GENERALLY.—Section 920 of title 10, United States
Code (article 120 of the Uniform Code of Military Justice), is amended as follows:
(1) REVISED OFFENSE OF RAPE.—Subsection (a) is amended to read as follows:
“(a) RAPE.—ANY person subject to this chapter who commits a sexual act upon another
person by—
(1) using unlawful force against that other person;
*(2) using force causing or likely to cause death or grievous bodily harm to any
person;
“(3) threatening or placing that other person in fear that any person will be
subjected to death, grievous bodily harm, or kidnapping;
“(4) first rendering that other person unconscious; or
“(5) administering to that other person by force or threat of force, or without the
knowledge or consent of that person, a drug, intoxicant, or other similar substance and
thereby substantially impairing the ability of that other person to appraise or control
conduct;
is guilty of rape and shall be punished as a court-martial may direct.”.
(2) REPEAL OF PROVISIONS RELATING TO OFFENSES REPLACED BY NEW ARTICLE
120b.—Subsections (b), (d), (f), (9), (i), (j), and (o) are repealed.
(3) REVISED OFFENSE OF SEXUAL ASSAULT.—Subsection (c) is redesignated as

subsection (b) and is amended to read as follows:
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“(b) SEXUAL AssAULT.—ANY person subject to this chapter who—

(1) commits a sexual act upon another person by—

“(A) threatening or placing that other person in fear;

*(B) causing bodily harm to that other person;

*(C) making a fraudulent representation that the sexual act serves a
professional purpose; or

“(D) inducing a belief by any artifice, pretense, or concealment that the
person is another person;

*(2) commits a sexual act upon another person when the person knows or
reasonably should know that the other person is asleep, unconscious, or otherwise
unaware that the sexual act is occurring; or

*(3) commits a sexual act upon another person when the other person is incapable
of consenting to the sexual act due to—

“(A) impairment by any drug, intoxicant, or other similar substance, and
that condition is known or reasonably should be known by the person; or
“(B) a mental disease or defect, or physical disability, and that condition is
known or reasonably should be known by the person;
is guilty of sexual assault and shall be punished as a court-martial may direct.”.

(4) AGGRAVATED SEXUAL CONTACT.—Subsection (e) is redesignated as
subsection (c) and is amended—

(A) by striking “engages in” and inserting “commits”; and

(B) by striking “with” and inserting “upon”.





10

11

12

13

14

15

16

17

18

19

20

21

22

(5) ABUSIVE SEXUAL CONTACT.—Subsection (h) is redesignated as subsection (d)
and is amended—
(A) by striking “engages in” and inserting “commits”;
(B) by striking “with” and inserting “upon”; and
(C) by striking “subsection (c) (aggravated sexual assault)” and inserting
“subsection (b) (sexual assault)”.
(6) REPEAL OF PROVISIONS RELATING TO OFFENSES REPLACED BY NEW ARTICLE
120c.—Subsections (k), (1), (m), and (n) are repealed.
(7) PROOF OF THREAT.—Subsection (p) is redesignated as subsection (e) and is
amended—
(A) by striking “the accused made” and inserting “a person made”;
(B) by striking “the accused actually” and inserting “the person actually”;
and
(C) by inserting before the period at the end the following: “or had the
ability to carry out the threat”.
(8) DEreNSES.—Subsection (q) is redesignated as subsection (f) and is amended
to read as follows:

“(f) DEFENSES.—ANnN accused may raise any applicable defenses available under this
chapter or the Rules for Court-Martial. Marriage is not a defense for any conduct in issue in any
prosecution under this section.”.

(9) PROVISIONS RELATING TO AFFIRMATIVE DEFENSES.—Subsections (r) and (s) are

repealed.





10

11

12

13

14

15

16

17

18

19

20

21

22

23

(10) DerFINITIONS.—Subsection (t) is redesignated as subsection (g) and is
amended—

(A) in paragraph (1)—

(1) in subparagraph (A), by inserting “or anus or mouth” after

“vulva”; and

(i) in subparagraph (B)—

() by striking “genital opening” and inserting “vulva or
anus or mouth,”; and

(1) by striking “a hand or finger” and inserting “any part of
the body”;

(B) by striking paragraph (2) and inserting the following:

*(2) SEXUAL CONTACT.—The term *sexual contact’ means—

“(A) touching, or causing another person to touch, either directly or
through the clothing, the genitalia, anus, groin, breast, inner thigh, or buttocks of
any person, with an intent to abuse, humiliate or degrade any person; or

“(B) any touching, or causing another person to touch, either directly or
through the clothing, any body part of any person, if done with an intent to arouse
or gratify the sexual desire of any person.

Touching may be accomplished by any part of the body.”;

(C) by striking paragraph (4) and redesignating paragraph (3) as paragraph
(4);

(D) by redesignating paragraph (8) as paragraph (3), transferring that

paragraph so as to appear after paragraph (2), and amending that paragraph by
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inserting before the period at the end the following: *, including any
nonconsensual sexual act or nonconsensual sexual contact”;

(E) in paragraph (4), as redesignated by subparagraph (C), by striking the
last sentence;

(F) by striking paragraphs (5) and (7);

(G) by redesignating paragraph (6) as paragraph (7);

(H) by inserting after paragraph (4), as redesignated by subparagraph (C),
the following new paragraphs (5) and (6):
“(5) FORCE.—The term “force’ means—

“(A) the use of a weapon;

“(B) the use of such physical strength or violence as is sufficient to
overcome, restrain, or injure a person; or

*(C) inflicting physical harm sufficient to coerce or compel submission by
the victim.
“(6) UNLAWFUL FORCE.—The term ‘unlawful force’ means an act of force done

without legal justification or excuse.”;
(1) in paragraph (7), as redesignated by subparagraph (G)—
(i) by striking “under paragraph (3)” and all that follows through
“contact),”; and
(i) by striking “death, grievous bodily harm, or kidnapping” and
inserting “the wrongful action contemplated by the communication or
action.”;

(J) by striking paragraphs (9) through (13);
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(K) by redesignating paragraph (14) as paragraph (8) and in that
paragraph—

(i) by inserting “(A)” before “The term”;

(i) by striking “words or overt acts indicating” and “sexual” in the
first sentence;

(i) by striking “accused’s” in the third sentence;

(iv) by inserting “or social or sexual” before “relationship” in the
fourth sentence;

(v) by striking “sexual” before “conduct” in the fourth sentence;

(vi) by striking “A person cannot consent” and all that follows
through the period; and

(vii) by adding at the end the following new subparagraphs:

“(B) A sleeping, unconscious, or incompetent person cannot consent. A person
cannot consent to force causing or likely to cause death or grievous bodily harm or to
being rendered unconscious. A person cannot consent while under threat or in fear or
under the circumstances described in subparagraph (C) or (D) of subsection (b)(1).

“(C) Lack of consent may be inferred based on the circumstances of the offense.
All the surrounding circumstances are to be considered in determining whether a person
gave consent, or whether a person did not resist or ceased to resist only because of
another person’s actions.”; and

(L) by striking paragraphs (15) and (16).
(11) SECTION HEADING.—The heading of such section (article) is amended to read

as follows:





10

11

12

13

14

15

16

17

18

19

20

21

22

23

“8 920. Art. 120. Rape and sexual assault generally”.

(b) RAPE AND SEXUAL ASSAULT OF A CHILD.—Chapter 47 of such title (the Uniform
Code of Military Justice) is amended by inserting after section 920a (article 120a) the following
new section:

“8 920b. Art. 120b. Rape and sexual assault of a child
“(a) RAPE OF A CHILD.—ANnY person subject to this chapter who—
(1) commits a sexual act upon a child who has not attained the age of 12 years;
or
*(2) commits a sexual act upon a child who has attained the age of 12 years by—
“(A) using force against any person;
*“(B) threatening or placing that child in fear;
“(C) rendering that child unconscious; or
“(D) administering to that child a drug, intoxicant, or other similar
substance;
is guilty of rape of a child and shall be punished as a court-martial may direct.

“(b) SEXUAL ASSAULT OF A CHILD.—Any person subject to this chapter who commits a
sexual act upon a child who has attained the age of 12 years is guilty of sexual assault of a child
and shall be punished as a court-martial may direct.

“(c) SEXUAL ABUSE OF A CHILD.—Any person subject to this chapter who commits a
lewd act upon a child is guilty of sexual abuse of a child and shall be punished as a court-martial
may direct.

“(d) AGE OF CHILD.—

“(1) UNDER 12 YEARS.—In a prosecution under this section, it need not be proven
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that the accused knew the age of the other person engaging in the sexual act or lewd act.

It is not a defense that the accused reasonably believed that the child had attained the age

of 12 years.

“(2) UNDER 16 YEARS.—In a prosecution under this section, it need not be proven
that the accused knew that the other person engaging in the sexual act or lewd act had not
attained the age of 16 years, but it is a defense in a prosecution under subsection (b)
(sexual assault of a child) or subsection (c) (sexual abuse of a child), which the accused
must prove by a preponderance of the evidence, that the accused reasonably believed that
the child had attained the age of 16 years, if the child had in fact attained at least the age
of 12 years.

“(e) PROOF OF THREAT.—In a prosecution under this section, in proving that a person
made a threat, it need not be proven that the person actually intended to carry out the threat or
had the ability to carry out the threat.

“(f) MARRIAGE.—In a prosecution under subsection (b) (sexual assault of a child) or
subsection (c) (sexual abuse of a child), it is a defense, which the accused must prove by a
preponderance of the evidence, that the persons engaging in the sexual act or lewd act were at
that time married to each other, except where the accused commits a sexual act upon the person
when the accused knows or reasonably should know that the other person is asleep, unconscious,
or otherwise unaware that the sexual act is occurring or when the other person is incapable of
consenting to the sexual act due to impairment by any drug, intoxicant, or other similar
substance, and that condition was known or reasonably should have been known by the accused.

“(g) ConseNT.—Lack of consent is not an element and need not be proven in any

prosecution under this section. A child not legally married to the person committing the sexual
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act, lewd act, or use of force cannot consent to any sexual act, lewd act, or use of force.
“(h) DEFINITIONS.—In this section:

“(1) SEXUAL ACT AND SEXUAL CONTACT.—The terms “sexual act’ and “sexual
contact” have the meanings given those terms in section 920(g) of this title (article
120(9)).

*(2) FORCE.—The term “force’ means—

“(A) the use of a weapon;
“(B) the use of such physical strength or violence as is sufficient to
overcome, restrain, or injure a child; or
“(C) inflicting physical harm.
In the case of a parent-child or similar relationship, the use or abuse of parental or similar
authority is sufficient to constitute the use of force.

“(3) THREATENING OR PLACING THAT CHILD IN FEAR.—The term ‘threatening or
placing that child in fear’ means a communication or action that is of sufficient
consequence to cause the child to fear that non-compliance will result in the child or
another person being subjected to the action contemplated by the communication or
action.

“(4) CHILD.—The term “child” means any person who has not attained the age of
16 years.

“(5) LEwp ACT.—The term ‘lewd act” means—

“(A) any sexual contact with a child;
“(B) intentionally exposing one’s genitalia, anus, buttocks, or female

areola or nipple to a child by any means, including via any communication
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technology, with an intent to abuse, humiliate or degrade any person, or to arouse
or gratify the sexual desire of any person;

“(C) intentionally communicating indecent language to a child by any
means, including via any communication technology, with an intent to abuse,
humiliate or degrade any person, or to arouse or gratify the sexual desire of any
person; or

“(D) any indecent conduct, intentionally done with or in the presence of a
child, including via any communication technology, that amounts to a form of
immorality relating to sexual impurity which is grossly vulgar, obscene, and
repugnant to common propriety, and tends to excite sexual desire or deprave
morals with respect to sexual relations.”.

(c) OTHER SEXUAL MiscoNDucT.—Such chapter (the Uniform Code of Military Justice),
is further amended by inserting after section 920b (article 120b), as added by subsection (b), the
following new section:

“8§ 920c. Art. 120c. Other sexual misconduct

“(a) INDECENT VIEWING, VISUAL RECORDING, OR BROADCASTING.—AnNYy person subject
to this chapter who, without legal justification or lawful authorization—

“(1) knowingly and wrongfully views the private area of another person, without

that other person’s consent and under circumstances in which that other person has a

reasonable expectation of privacy;

“(2) knowingly photographs, videotapes, films, or records by any means, the
private area of another person, without that other person’s consent and under

circumstances in which that other person has a reasonable expectation of privacy; or
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(3) knowingly broadcasts or distributes any such recording that the person knew
or reasonably should have known was made under the circumstances proscribed in
paragraphs (1) and (2);

is guilty of an offense under this section and shall be punished as a court-martial may direct.

“(b) FORCIBLE PANDERING.—ANY person subject to this chapter who compels another
person to engage in an act of prostitution with any person is guilty of forcible pandering and
shall be punished as a court-martial may direct.

“(c) INDECENT EXPOSURE.—ANy person subject to this chapter who intentionally
exposes, in an indecent manner, the genitalia, anus, buttocks, or female areola or nipple is guilty
of indecent exposure and shall by punished as a court-martial may direct.

“(d) DEFINITIONS.—In this section:

“(1) AcCT OF PROSTITUTION.—The term “act of prostitution’ means a sexual act or
sexual contact (as defined in section 920(g) of this title (article 120(g))) on account of
which anything of value is given to, or received by, any person.

“(2) PRIVATE AREA.—The term “private area’ means the naked or underwear-clad
genitalia, anus, buttocks, or female areola or nipple.

“(3) REASONABLE EXPECTATION OF PRIVACY.—The term “under circumstances in
which that other person has a reasonable expectation of privacy’ means—

“(A) circumstances in which a reasonable person would believe that he or
she could disrobe in privacy, without being concerned that an image of a private
area of the person was being captured; or

“(B) circumstances in which a reasonable person would believe that a

private area of the person would not be visible to the public.
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“(4) BROADCAST.—The term “broadcast’ means to electronically transmit a visual
image with the intent that it be viewed by a person or persons.

“(5) DisTRIBUTE.—The term “distribute’ means delivering to the actual or
constructive possession of another, including transmission by electronic means.

“(6) INDECENT MANNER.—The term ‘indecent manner’ means conduct that
amounts to a form of immorality relating to sexual impurity which is grossly vulgar,
obscene, and repugnant to common propriety, and tends to excite sexual desire or
deprave morals with respect to sexual relations.”.

(d) REPEAL OF SoDOMY ARTICLE.—Section 925 of such title (article 125 of the Uniform
Code of Military Justice) is repealed.

(e) CoNFORMING AMENDMENTS.—Chapter 47 of such title (the Uniform Code of Military
Justice) is further amended as follows:

(1) STATUTE OF LIMITATIONS.—Subparagraph (B) of section 843(b)(2) (article
43(b)(2)) is amended—

(A) in clause (i), by striking “section 920 of this title (article 120)” and
inserting “section 920, 920a, 920b, or 920c of this title (article 120, 120a, 120b, or
120c)”;

(B) by striking clause (iii); and

(C) in clause (v)—

(i) by striking “indecent assault”;
(ii) by striking “rape, or sodomy,” and inserting “or rape,”; and
(iii) by striking “or liberties with a child”.

(2) MurRDER.—Paragraph (4) of section 918 (article 118) is amended—
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(A) by striking “sodomy,”; and
(B) by striking “aggravated sexual assault,” and all that follows through
“with a child,” and inserting “sexual assault, sexual assault of a child, aggravated
sexual contact, sexual abuse of a child,”.
(F) CLERICAL AMENDMENTS.—The table of sections at the beginning of subchapter X of
such chapter (the Uniform Code of Military Justice) is amended—
(1) by striking the items relating to sections 920 and 920a (articles 120 and 120a)

and inserting the following:

#920. 120. Rape and sexual assault generally.
“920a. 120a. Stalking.

“920b. 120b. Rape and sexual assault of a child.
“920c. 120c. Other sexual misconduct.”; and

(2) by striking the item relating to section 925 (article 125).

(9) EFFecTIVE DATE.—The amendments made by this section shall take effect on the date
of the enactment of this Act and shall apply with respect to offenses committed on or after such
date.

Section-by-Section Analysis

Overview: The Uniform Code of Military Justice (UCMJ; chapter 47 of title 10, United States
Code) constitutes the military’s criminal code and judicial system for the trial of offenses by
courts-martial. Pursuant to Article 36, UCMJ, the President is given rule-making authority to
prescribe pretrial, trial, and post-trial procedures, including modes of proof, for cases arising
under the UCMJ triable by courts-martial and other specified military tribunals. The President
exercises this rule-making authority through Executive Orders that prescribe the Manual for
Courts-Martial (Manual) and any amendments to the Manual deemed necessary. In 1984,
Executive Order 12473 prescribed the Manual’s rules and procedures and called upon the
Secretary of Defense to cause the Manual to be reviewed annually and to recommend to the
President any appropriate amendments.

The Secretary of Defense causes this annual review to be conducted by a Joint Services
Committee on Military Justice (JSC) operating under the direction of the General Counsel and
pursuant to Department of Defense Directive 5500.17 to ensure that the UCMJ and Manual
fulfill their fundamental purpose as a comprehensive body of military criminal law and
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procedure. The charter for the annual review process is to propose amendments, as necessary, to
the Manual by proposed Executive Order or to the UCMJ by proposed legislation.

The JSC and DoD is proposing a legislative amendment to Article 120, UCMJ, “Rape, Sexual
Assault, and Other Sexual Misconduct.” This proposal addresses the report and recommendation
of the Defense Task Force on Sexual Assault in the Military (December 2009), that Article 120,
UCMJ, be reviewed because “Practitioners consistently advised Task Force members that the
new Article 120 (effective October 1, 2007) is cumbersome and confusing. Prosecutors
expressed concern that it may be causing unwarranted acquittals. In addition, significant issues
related to the constitutionality of Article 120’s statutory affirmative defense of ‘consent” and to
lesser included offenses have evolved.” This report and similar concerns with Article 120, as
amended in 2007, have been raised with members of Congress and their staff, who are looking to
DoD to address and remedy those concerns. This proposed amendment to Article 120, UCMJ,
addresses those calls for prompt DoD action, as well as addresses the U. S. Court of the Armed
Forces conclusion in United States v. Prather (2011 CAAF LEXIS 95, February 8, 2011), that
the current statutory interplay involving the burden shift to the accused in Article 120, UCMJ, is
unconstitutional, and that once an accused proves an affirmative defense by a preponderance of
the evidence, the second shift of the burden to the government within Article 120, UCMJ,
constitutes a legal impossibility.

In addition, Article 125—Sodomy —is proposed for repeal. Offenses currently falling under
Article 125 will be subsumed into other UCMJ provisions. All offenses currently
constitutionally punishable under Article 125 will continue to be punishable under the proposals
in the complete package for Articles 120, 120b and 134.

Subsection (a): AMENDED ARTICLE 120:

Purpose: Article 120 maintains the focus on offender behavior that was a centerpiece of the
2007 statute. This proposal splits Article 120 into three parts: Article 120 is rape and sexual
assault of any person, Article 120b is rape and sexual assault of children, and Article 120c is
other sexual misconduct. The statutory treatment of consent has been simplified. Definitions are
simplified overall and the number of offenses has been reduced.

Specific Provisions:

Rape: The offense of rape is largely unchanged. The primary difference in this revision is that
rape by force is now rape by unlawful force. The word unlawful aligns the definition of force
with Assault under Article 128. This will facilitate prosecution of forcible rape cases by
simplifying treatment of the issue of consent in light of the decision of the United States Court of
Appeals for the Armed Forces in United States v. Neal, 68 M.J. 289 (2010). Specifically, as a
result of the Neal decision, consent can now be considered a secondary factor in a forcible rape
prosecution, which could become an obstacle to the government presenting evidence that is
relevant and necessary to obtain a conviction. In cases where the act is achieved by force, the
defense, citing Neal, could prevent the prosecution from bringing in evidence of lack of consent
under the theory that the evidence merely bolsters the element of force. By making unlawfulness
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of the force an issue, the focus remains on the offender's conduct being the causative factor for
the sexual act, but the victim's manifestation of lack of consent is now direct evidence that must
be considered by the trier of fact. This also empowers victims by making their desire for a
sexual act not to occur an admissible factor to be considered in a case of forcible rape. Also, the
word “commits” was substituted for “engages in” a sexual act, to remove any suggestion of
reciprocal engagement in the act by the victim.

Sexual Assault: The offense of Aggravated Sexual Assault is currently one of the most
confusing aspects of Article 120. The revision “unpacks” the offense and clarifies what conduct
is proscribed. The offense is renamed Sexual Assault to address a court member’s reluctance to
convict for “aggravated” sexual assault merely because the offense does not, for whatever
reason, seem sufficiently aggravated to the court member. Also, since there is no sexual act
offense of lesser severity, the term “aggravated” was a misnomer. The revision also removes the
focus from the degree of incapacity of the victim and refocuses on the accused’s actions. Thus, a
sexual act with a person who the offender knows or reasonably should know is incapable of
consenting due to intoxication or a mental or physical disability is prohibited.

The definition of sexual assault by causing bodily harm was clarified to note that any sexual act
or contact without consent constitutes bodily harm, providing an explicit “no means no” statute.
A sexual assault of a victim who is in a state of ‘frozen fear’” when assaulted may be prosecuted
under this subsection. Fraudulent representations that the sexual act was for a medical purpose,
or that the accused was some other person, are also prohibited. A sexual act with a person who
the offender knows or reasonably should know is sleeping or unconscious is prohibited. Also,
the word “commits” was substituted for “engages in” a sexual act, to remove any suggestion of
reciprocal engagement in the act by the victim.

The change also helps facilitate the prosecution of cases where doctors or other professionals
take advantage of their position to abuse a patient. Fraudulent representations that the sexual act
was for a medical purpose, or that the accused was some other person, are also prohibited.
Article 120b(1)(D) is intended to cover ‘fraud in factum' situations when one person pretends to
be another, rather than merely ‘fraud in the inducement,’ like flattering someone or exaggerating
one's own desirability. See for example United States v. Booker, 25 M.J. 114 (CMA 1987), in
which 'fraud in factum' was accepted as a theory of criminal liability under the pre-2007 version
of Article 120.

Sexual Contact offenses: Aggravated Sexual Contact and Abusive Sexual Contact are mostly
unchanged except to substitute “commits” for “engages in” in accordance with the analysis
above. Wrongful Sexual Contact is deleted because it is no longer necessary. With the clarified
“bodily harm” under Sexual Assault (any offensive touching), Abusive Sexual Contact now also
contains an offense for any offensive touching that is sexual contact. This is the same offense
that is now separately listed under Wrongful Sexual Contact. Due to the complete overlap,
Wrongful Sexual Contact was deleted.

Defenses: The only defense denied in all circumstances under this section is marriage. Rape

and sexual assault are offender-focused crimes that are criminal even if the offender is married to
the victim. This is a change from the current statute, which allowed marriage as a defense when

15





the victim was incapacitated, even if there was no consent to the sexual act. Otherwise, the
accused is free to bring any available defense. This is a change from the current statute, under
which the restrictions on consent as a defense, and the manner in which the defense is proven,
have resulted in a great deal of litigation and confusion, which is unlikely to be resolved by the
decision of the United States Court of Appeals for the Armed Forces in United States v. Neal, 68
M.J. 289 (2010).

Definitions in Article 120(t) are renumbered and modified as Article 120(g):

Sexual act includes penetration of the vulva by the penis, and penetration of the vulva, anus, or
mouth, by any other part of the body or by a foreign object.

Sexual contact is expanded to include touching any part of the body with sexual intent.
Touching may be accomplished by any part of the body, including the hands or the mouth.

Bodily harm is clarified to better explain that an offensive touching includes any sexual act or
contact performed without consent. The definition of grievous bodily harm is unchanged.

Force: This definition was simplified and the overlaps with “threaten or place another person in
fear” were reduced or eliminated to simplify charging decisions. The Military Judges’
Benchbook definition of “unlawful force” from Article 128, Assault, was added.

Threatening or placing that other person in fear: This definition was greatly simplified and
the overlaps with force were reduced or eliminated to simplify charging decisions. The ability to
carry out the threat was removed as a proof requirement for the government.

Consent: The definition of consent was left generally unchanged. The restrictions on the use of
evidence of consent were deleted. The circular language in the current law using nearly the same
words to explain the interaction of consent and capacity, as were used to define an offense under
Sexual Assault, was deleted. The Constitutional and other legal issues that have developed in
litigation regarding Article 120, as amended in 2007, are resolved. The treatment of consent is
simplified and may be disputed where it is relevant. Categories of persons who may not legally
give consent to sexual acts or contact are set forth within the statute to simplify the matters at
issue in court. For example, the proposed change makes it clear that sleeping or unconscious
persons cannot consent. At least two court members’ panels within the last year have acquitted
in sexual assault cases due to confusion over this issue. Persons subjected to a fraudulent
representation of a professional purpose to accomplish the act, or under the belief that the person
committing the act is another person, cannot consent because they do not understand to what
they are consenting. Lack of consent was made a permissive inference based on the
circumstances of the offense.

Subsection (b): NEW ARTICLE 120b:

Purpose of proposed changes: This section (Article 120b) of the proposed three-section
modification of Article 120 covers sexual offenses against children (any person who has not
attained the age of 16 years). It simplifies the language in the current Article 120 for rape of
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children over 12 to make the requirements for proving such a rape appropriate to children rather
than the current standard of a reasonable adult victim. The definitions of prohibited sexual acts,
sexual contact, and lewd acts are broadened to cover all possible sexual offenses against children
currently covered under several confusing and disparate subsections of Article 120. It should be
noted that what would be a fourth section to Article 120 offenses, Article 120a, “Stalking,”
already exists.

Specific provisions:

Rape. Sexual acts defined as rape now include penetration by objects. Any sexual act with a
child under 12 is rape, and is a strict liability offense. This is identical to long-standing military
law under older carnal knowledge provisions and the current Art. 120, except the definition of
rape is broadened to include to include penetration by objects. The defense of mistake of fact as
to age is eliminated for cases involving rape of a child. Marriage is eliminated as a defense to
rape of a child under any circumstances. It is not acceptable to rape any person, even if that
person is your spouse. Additionally, sexual activity is not appropriate with children under 12.

Rape of a child over 12 requires some use of force together with the sexual act. The types of
force required are similar to those for adults, but with lower thresholds given that the victim is a
child. Unlike offenses against adults, consent is not at issue because children cannot consent as a
matter of law. Although reworded for clarity, there is ultimately no substantive change in long-
standing military law regarding the offense of rape of a child. The substantive change from the
current Article 120 is to correct the use of adult standards of force when the victim is a child.

Sexual Assault. This is the same as the current Article 120. Strict liability for any sexual act
with a child over 12 years, except the accused has a defense of mistake of fact as to age, which
the accused must prove by a preponderance of evidence.

Sexual Abuse. Sexual Abuse combines several offenses into one. This combination of offenses
was intended to capture the gravamen of the offenses while maintaining the simplicity that was
desired for counsel, judges and members. Any lewd act with a child of any age is punishable
under this subsection. The defense of mistake of fact as to age is available when the child is over
12 years, which the accused must prove by a preponderance of evidence. “Lewd act” is defined
to include all sexual contact, indecent exposure to a child, communicating indecent language to a
child, and indecent conduct with or in the presence of a child. Exposure, communication, and
indecent conduct now include offenses committed via any communication technology to
encompass offenses committed via the internet, cell phones, and other modern forms of
communication. This fixes the current requirement under indecent liberties that only conduct
committed in the physical presence of a child is punishable; this has made prosecution of cases
difficult where, for example, an accused masturbates in front of a child via webcam.

Consent. Subsection (f) explicitly states that lack of consent need not be proven for any sexual
offense against a child and that a child may not consent as a matter of law. This is the same as
current law.

Subsection (¢): NEW ARTICLE 120c:
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Purpose of proposed changes: The proposed Article 120c captures non-consensual sexual
misconduct offenses that subject an offender to sex offender registration. It is the third of three
distinct sex crime sections derived from Article 120, as amended in 2007, and captures those
offenses that are something other than rape and sexual assault of adults (Art. 120) or rape, sexual
assault and sexual abuse of children (Art. 120b). Note that Article 120a is the offense of
stalking, a provision unaffected by the proposed amendments to Art. 120.

Specific provisions:

Indecent Viewing, Visual Recording, or Broadcasting. This offense clarifies the offense
previously covered by Article 120(k)—Indecent act. It makes clear that both viewing and
recording are offenses. It also explicitly creates an offense for distribution of any recording
made in violation of the statute, which is not clearly prohibited under the current statute. A
generic “indecent acts” provision, identical to what existed under Article 134 prior to the 2007
amendments, would also be proposed by Executive Order amendment to Part IV, “Punitive
Avrticles,” of the Manual for Courts-Martial as Article 134 listed offenses that would capture
other types of sexual misconduct that do not qualify for sex offender registration, but nonetheless
violate military law.

Forcible pandering. This provision is clarified, but otherwise remains unchanged from the
current Art. 120. Non-forcible pandering and non-forcible prostitution are already specified
offenses under Article 134 in Part IV, “Punitive Articles,” Manual for Courts-Martial.

Indecent exposure. This provision is changed from the current Art. 120 to take away the
limitation based on viewing by persons other than members of the household. If the conduct is
obscene under the definition of indecent then the conduct is not constitutionally protected and the
accused should not be able to avoid criminal consequences by committing the obscenity towards
members of his or her own family. A lesser offense of “wrongful exposure” (public nudity that
is contrary to good order and discipline or service discrediting) would be proposed as a specified
offense under Article 134 of Part IV, “Punitive Articles,” Manual for Courts-Martial.

Definitions. The “private area” definition for the offense of Indecent Viewing includes nudity or
someone clad only in underwear.

Subsection (d): REPEAL OF ARTICLE 125:

Forcible Sodomy. The proposed changes to Article 120—Rape and Sexual Assault expand the
definition of prohibited sexual acts to include not just sexual intercourse, but all forms of
intercourse, including oral and anal sex, and penetration by objects. All offenses previously
punishable as forcible sodomy under Article 125 will remain punishable under the proposed
changes to Article 120. This change is based on the belief that rape and sexual assault do not
depend on the bodily orifice that is violated.

Consensual Sodomy. This provision in Article 125 has been curtailed by court precedent. The
Supreme Court has held that private, consensual sexual activity between adults, regardless of
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gender, is a protected liberty interest under the Constitution. Lawrence v. Texas, 539 US 558
(2003). In light of Lawrence, the Court of Appeals for the Armed Forces expressly limited the
scope of Article 125 consensual sodomy prosecutions to cases with a definite military nexus.
United States v. Marcum, 63 MJ 198, 207-08 (CAAF 2004) (Lawrence liberty interest tempered
by needs of military).

A proposed change to Article 134 creates a new offense of wrongful sexual activity, which
prohibits those acts now covered under Article 125 as consensual sodomy, as well as other
consensual sexual acts, so long as the sexual activity is to the prejudice of good order and
discipline in the Armed Forces or is conduct of a nature to bring discredit upon the Armed
Forces, thus providing the definite military nexus required by the Constitution.

Sodomy offenses against children. These will be covered under the proposed Article 120b,
which covers rape, sexual assault and sexual abuse of children, including all sexual acts and
penetration by objects. All offenses against children previously punishable under Article 125
will continue to be punishable under the proposed changes to Article 120b.

Bestiality. This offense will now be covered under proposed changes to Article 134—Animal
Abuse and Abandonment, as a form of punishable animal abuse.

Subsection (¢): CONFORMING AMENDMENTS:

1. Amendment to Article 43: This is a technical amendment to Article 43 to conform
references to the current Article 120 (Rape, Sexual Assault and Sexual Misconduct) with the
proposed revision to Article 120 (Rape and Sexual Assault Generally) and enactment of Article
120b (Rape and Sexual Assault of Children) and Article 120c (Sexual Misconduct).

2. Amendment to Article 118: This is a technical amendment to Article 118 to conform
references to the current Article 120 (Rape, Sexual Assault and Sexual Misconduct) with the
proposed revision to Article 120 (Rape and Sexual Assault Generally) and enactment of Article
120b (Rape and Sexual Assault of Children) and Article 120c (Sexual Misconduct).

Budget Implications: This proposal would not result in any appreciable increased costs to the
Department of Defense as it relates to the administration of the military justice system.

Changes to Existing Law: This proposal would make the following changes to chapter 47 of
title 10, United States Code:

CHAPTER 47—UNIFORM CODE OF MILITARY JUSTICE

EE I I I

§ 843. Art. 43. Statute of limitations
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(a) A person charged with absence without leave or missing movement in time of war,
with murder, rape, or rape of a child, or with any other offense punishable by death, may be tried
and punished at any time without limitation.

(b)(1) Except as otherwise provided in this section (article), a person charged with an
offense is not liable to be tried by court-martial if the offense was committed more than five
years before the receipt of sworn charges and specifications by an officer exercising summary
court-martial jurisdiction over the command.

(2)(A) A person charged with having committed a child abuse offense against a child is
liable to be tried by court-martial if the sworn charges and specifications are received during the
life of the child or within five years after the date on which the offense was committed,
whichever provides a longer period, by an officer exercising summary court-martial jurisdiction
with respect to that person.

(B) In subparagraph (A), the term “child abuse offense” means an act that involves abuse
of a person who has not attained the age of 16 years and constitutes any of the following
offenses:

(i) Any offense in violation of section-920-of this-title(article-120) section 920,
920a, 920b, or 920c of this title (article 120, 120a, 120b, or 120c).
(it) Maiming in violation of section 924 of this title (article 124).

(iv) Aggravated assault or assault consummated by a battery in violation of
section 928 of this title (article 128).

(v) Kidnapping, -trdecent-assauht; assault with intent to commit murder, voluntary
manslaughter, or rape, ersedemy; or indecent acts erHberties-with-achid in violation of
section 934 of this title (article 134).

(C) In subparagraph (A), the term “child abuse offense” includes an act that involves
abuse of a person who has not attained the age of 18 years and would constitute an offense under
chapter 110 or 117, or under section 1591, of title 18.

(3) A person charged with an offense is not liable to be punished under section 815 of
this title (article 15) if the offense was committed more than two years before the imposition of
punishment.

* Kk Kk k k *x %
§918. Art. 118. Murder

Any person subject to this chapter who, without justification or excuse, unlawfully kills a
human being, when he—

(1) has a premeditated design to kill;

(2) intends to Kill or inflict great bodily harm;

(3) is engaged in an act that is inherently dangerous to another and evinces a
wanton disregard of human life; or

(4) is engaged in the perpetration or attempted perpetration of burglary, sedemy;
rape rape of a child, aggravated—sexu&kassa&k—aggravated—se*u%assatﬂ%eﬁ&ehﬂdr
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with-achild; sexual assault, sexual assault of a child, aggravated sexual contact,
sexual abuse of a child, robbery or aggravated arson;

is guilty of murder, and shall suffer such punishment as a court-martial may direct, except that if
found guilty under clause (1) or (4), he shall suffer death or imprisonment for life as a court-
martial may direct.

EE I I I

8 920. Art. 120. Rape; and sexual assault-and-ether-sexualmisconduct generally

(a) RAPE.—ANY person subject to this chapter who eadses commits a sexual act upon

another person ef-any-age-to-engage—th-a-sexual-act by—

(1) using unlawful force against that other person;

(2) using force causing or likely to cause death or grievous bodily harm to any
person;

(3) threatening or placing that other person in fear that any person will be
subjected to death, grievous bodily harm, or kidnapping;

(4) first rendering anether that other person unconscious; or

(5) administering to anether that other person by force or threat of force, or
without the knowledge or permission consent of that person, a drug, intoxicant, or other
similar substance and thereby substantially +mpairs impairing the ability of that other
person to appraise or control conduct;

is guilty of rape and shall be punished as a court-martial may direct.

{e)(b) AGSRAVATED SEXUAL ASSAULT.—ANY person subject to this chapter who—

(1) eatses commits a sexual act upon another person efany-age-to-engage—ina
sexual-act by—

(A) threatening or placing that other person in fear; ef

(B) causing bodily harm to that other person; ef

(C) making a fraudulent representation that the sexual act served a
professional purpose when it served no professional purpose; or

(D) inducing a belief by any artifice, pretense, or concealment that the
person is another person;
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(2) commits a sexual act upon another person when the person knows or

reasonably should know that the other person is asleep, unconscious, or otherwise
unaware that the sexual act is occurring; or

(3) commits a sexual act upon another person when the other person is
incapable of consenting to the sexual act due to—

(A) impairment by any drug, intoxicant, or other similar substance,
and that condition was known or reasonably should have been known by the
person; or

(B) a mental disease or defect, or physical disability, and that
condition was known or reasonably should have been known by the person;

is guilty of aggravated sexual assault and shall be punished as a court-martial may direct.

fe)(c) AGGRAVATED SEXUAL CONTACT.—ANny person subject to this chapter who
engages-H-commits or causes sexual contact with upon or by another person, if to do so would
violate subsection (a) (rape) had the sexual contact been a sexual act, is guilty of aggravated
sexual contact and shall be punished as a court-martial may direct.

{h)(d) ABUSIVE SEXUAL CONTACT. —AnNYy person subject to this chapter who engages-in
commits or causes sexual contact with upon or by another person, if to do so would violate
subsection {}(b) (aggravated sexual assault) had the sexual contact been a sexual act, is guilty of
abusive sexual contact and shall be punished as a court-martial may direct.
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{p)}(e) PROOF OF THREAT.—In a prosecution under this section, in proving that the
aceused a person made a threat, it need not be proven that the aceused person actually intended
to carry out the threat or had the ability to carry out the threat.

{er-MaRRIAGE—
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(f) Defenses.—An accused may raise any applicable defenses available under this
chapter or the Rules for Court-Martial. Marriage is not a defense for any conduct in issue
in any prosecution under this section.

&(a) DerFINITIONS.—In this section:
(1) SEXUAL ACT.—The term “sexual act” means—
(A) contact between the penis and the vulva or anus or mouth, and for

purposes of this subparagraph contact involving the penis occurs upon
penetration, however slight; or

(B) the penetration, however slight, of the genital-opening vulva or anus
or mouth of another by a-hand-erfinger any part of the body or by any object,
with an intent to abuse, humiliate, harass, or degrade any person or to arouse or
gratify the sexual desire of any person.

(2) SEXUAL CONTACT.—The term “sexual contact” means—

(A) the-intentional touching, or causing another person to touch, either
directly or through the clothing, ef the genitalia, anus, groin, breast, inner thigh,
or buttocks of anether any person, with an intent to abuse, humiliate or
degrade any person; or

(B) intentionally any touching, or causing another person to touch, either

directly or through the clothing, the-genitatia;anus,-groin,breasttrnerthigh,of
buttecks-any part of any person, if done with an intent to abuse-humiliate-or

degrade-any-persen-erto arouse or gratify the sexual desire of any person.
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Touching may be accomplished by any part of the body.

(3) BobiLy HARM.—The term “bodily harm” means any offensive touching of
another, however slight, including any nonconsensual sexual act or nonconsensual
sexual contact.

£3)(4) GRIEVOUS BODILY HARM.—The term “grievous bodily harm” means serious
bodily injury. It includes fractured or dislocated bones, deep cuts, torn members of the
body, serious damage to internal organs, and other severe bodily injuries. It does not

lnclude mlnor |nJur|es such as a black eye ora bloody nose. th—ks—the—same—level—ef—mjﬁey

(5) FORCE.—The term “force” means-action-te-compel-submission-of-anetheror
to overcome or prevent another's resistance by—
(A) the use er—ehsplay—of a d&ngFGHS—WE.‘apOH—GI’—ijth

(B) the use of such physical strength or violence as is sufficient to

overcome, restrain, or injure a person; or
(C) inflicting physical harm sufficient to coerce or compel submission

by the victim.

(6) UNLAWFEUL FORCE.— The term “unlawful force” means an act of force
done without legal justification or excuse.

£6)}(7) THREATENING OR PLACING THAT OTHER PERSON IN FEAR.—The term

“threatening or placing that other person in fear” under-paragraph-(3)-of subsection{(a)
{rape)-or-undersubsection{e)-(aggravated-sexual-contact); means a communication or

action that is of sufficient consequence to cause a reasonable fear that non-compliance

will result in the victim or another person being subjected to death,-grievous-bedHy-harm;
orkidnapping the wrongful action contemplated by the communication or action.
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4)(8) CoNsENT.—(A) The term *“consent” means werds-or-overt-acts-indicating

a freely given agreement to the sexual conduct at issue by a competent person. An
expression of lack of consent through words or conduct means there is no consent. Lack
of verbal or physical resistance or submission resulting from the aceused's use of force,
threat of force, or placing another person in fear does not constitute consent. A current or
previous dating or social or sexual relationship by itself or the manner of dress of the
person involved with the accused in the sexual-conduct at issue shall not constitute

consent. A-person-cannot-consentto-sexual-activity-if—

conductatissue:

(B) A sleeping, unconscious or incompetent person cannot consent. A person
cannot consent to force causing or likely to cause death or grievous bodily harm, or
to being rendered unconscious. A person cannot consent while under threat or in
fear, or based on the circumstances described in subparagraph (C) or (D) of
subsection (b)(1).

(C) Lack of consent may be inferred based on the circumstances of the
offense. All the surrounding circumstances are to be considered in determining
whether a person gave consent, or whether a person did not resist or ceased to resist
only because of another person’s actions.
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§ 920b. Art. 120b. Rape and sexual assault of a child

(a) RAPE OF A CHILD.—AnNY person subject to this chapter who—

(1) commits a sexual act upon a child who has not attained the age of 12 years; or

(2) commits a sexual act upon a child who has attained the age of 12 years by—

(A) using force against any person;

(B) threatening or placing that child in fear;

(C) rendering that child unconscious; or

(D) administering to that child a drug, intoxicant, or other similar
substance;

is quilty of rape of a child and shall be punished as a court-martial may direct.

(b) SEXUAL ASSAULT OF A CHILD.—AnNY person subject to this chapter who commits a
sexual act upon a child who has attained the age of 12 years is guilty of sexual assault of a child
and shall be punished as a court-martial may direct.

(c) SEXUAL ABUSE OF A CHILD.—AnYy person subject to this chapter who commits a lewd
act upon a child is guilty of sexual abuse of a child and shall be punished as a court-martial may
direct.

(d) AGE OF CHILD.—

(1) UNDER 12 YEARS.—In a prosecution under this section, it need not be proven
that the accused knew the age of the other person engaging in the sexual act or lewd act.
It is not a defense that the accused reasonably believed that the child had attained the age
of 12 years.

(2) UNDER 16 YEARS.—In a prosecution under this section, it need not be proven
that the accused knew that the other person engaging in the sexual act or lewd act had not
attained the age of 16 years, but it is a defense in a prosecution under subsection (b)
(sexual assault of a child) or subsection (c) (sexual abuse of a child), which the accused
must prove by a preponderance of the evidence, that the accused reasonably believed that
the child had attained the age of 16 years, if the child had in fact attained at least the age
of 12 years.

(e) PrROOF OF THREAT.—In a prosecution under this section, in proving that a person
made a threat, it need not be proven that the person actually intended to carry out the threat or
had the ability to carry out the threat.

() MARRIAGE.—In a prosecution under subsection (b) (sexual assault of a child) or
subsection (c) (sexual abuse of a child), it is a defense, which the accused must prove by a
preponderance of the evidence, that the persons engaging in the sexual act or lewd act were at
that time married to each other, except where the accused commits a sexual act upon the person
when the accused knows or reasonably should know that the other person is asleep, unconscious,
or otherwise unaware that the sexual act is occurring or when the other person is incapable of
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consenting to the sexual act due to impairment by any drug, intoxicant, or other similar

substance, and that condition was known or reasonably should have been known by the accused.

(q) ConseNT.—Lack of consent is not an element and need not be proven in any

prosecution under this section. A child cannot consent to any sexual act, lewd act, or use of

force.

(h) DEFINITIONS.—In this section:

(1) SEXUAL ACT AND SEXUAL CONTACT.—The terms “sexual act” and “sexual
contact” have the meanings given those terms in section 920(q) of this title (article
120(q)).

(2) FORCE.—The term “force” means—

(A) the use of a weapon;

(B) the use of such physical strength or violence as is sufficient to
overcome, restrain, or injure a child; or

(C) inflicting physical harm.

In the case of a parent-child or similar relationship, the use or abuse of parental or similar
authority is sufficient to constitute the use of force.

(3) THREATENING OR PLACING THAT CHILD IN FEAR.—The term “threatening or
placing that child in fear” means a communication or action that is of sufficient
consequence to cause the child to fear that non-compliance will result in the child or
another person being subjected to the action contemplated by the communication or
action.

(4) CHILD.—The term “child” means any person who has not attained the age of
16 years.

(5) LEwD ACT.—The term “lewd act” means—

(A) any sexual contact with a child:;

(B) intentionally exposing one’s genitalia, anus, buttocks, or female areola
or nipple to a child by any means, including via any communication technology,
with an intent to abuse, humiliate or degrade any person, or to arouse or gratify
the sexual desire of any person;

(C) intentionally communicating indecent language to a child by any
means, including via any communication technology, with an intent to abuse,
humiliate or degrade any person, or to arouse or gratify the sexual desire of any
person; or

(D) any indecent conduct, intentionally done with or in the presence of a
child, including via any communication technology, that amounts to a form of
immorality relating to sexual impurity which is grossly vulgar, obscene, and
repugnant to common propriety, and tends to excite sexual desire or deprave
morals with respect to sexual relations.

§ 920c. Art. 120c. Other sexual misconduct

(2) INDECENT VIEWING, VISUAL RECORDING, OR BROADCASTING.—ANY person subject to

this chapter who, without legal justification or lawful authorization—

(1) knowingly and wrongfully views the private area of another person, without
that other person’s consent and under circumstances in which that other person has a
reasonable expectation of privacy;

(2) knowingly photographs, videotapes, films, or records by any means, the
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private area of another person, without that other person’s consent and under
circumstances in which that other person has a reasonable expectation of privacy; or

(3) knowingly broadcasts or distributes any such recording that the person knew
or reasonably should have known was made under the circumstances proscribed in
paragraphs (1) and (2);

is quilty of an offense under this section and shall be punished as a court-martial may direct.

(b) FOrCIBLE PANDERING.—ANY person subject to this chapter who compels another

person to engage in an act of prostitution with any person is guilty of forcible pandering and

shall be punished as a court-martial may direct.

(c) INDECENT EXPOSURE.—ANNY person subject to this chapter who intentionally exposes,

in an indecent manner, the genitalia, anus, buttocks, or female areola or nipple is quilty of

indecent exposure and shall by punished as a court-martial may direct.

(d) DEFINITIONS.—In this section:

(1) ACT OF PROSTITUTION.—The term “act of prostitution” means a sexual act or
sexual contact (as defined in section 920(qg) of this title (article 120(g))) on account of
which anything of value is given to, or received by, any person.

(2) PrRIVATE AREA.—The term “private area” means the naked or underwear-clad
genitalia, anus, buttocks, or female areola or nipple.

(3) REASONABLE EXPECTATION OF PRIVACY.—The term “under circumstances in
which that other person has a reasonable expectation of privacy” means—

(A) circumstances in which a reasonable person would believe that he or
she could disrobe in privacy, without being concerned that an image of a private
area of the person was being captured; or

(B) circumstances in which a reasonable person would believe that a
private area of the person would not be visible to the public.

(4) BROADCAST.—The term “broadcast” means to electronically transmit a visual
image with the intent that it be viewed by a person or persons.

(5) DisTRIBUTE.—The term “distribute” means delivering to the actual or
constructive possession of another, including transmission by electronic means.

(6) INDECENT MANNER.—The term “indecent manner” means conduct that
amounts to a form of immorality relating to sexual impurity which is grossly vulgar,
obscene, and repugnant to common propriety, and tends to excite sexual desire or
deprave morals with respect to sexual relations.
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SEC. 702. TRANSITION ENROLLMENT OF UNIFORMED SERVICES FAMILY
HEALTH PLAN MEDICARE-ELIGIBLE RETIREES TO TRICARE FOR
LIFE.

Section 724(e) of the National Defense Authorization Act for Fiscal Year 1997 (Public
Law 104-201; 10 U.S.C. 1073 note) is amended—

(1) by striking “If a covered beneficiary” and inserting “(1) Except as provided in
paragraph (2), if a covered beneficiary”; and
(2) by adding at the end the following new paragraph:

“(2) After September 30, 2011, a covered beneficiary (other than a beneficiary under
section 1079 of title 10, United States Code) who is also entitled to hospital insurance benefits
under part A of title XVIII of the Social Security Act due to age may not enroll in the managed
care program of a designated provider unless the beneficiary was enrolled in that program on
September 30, 2011.”.

Section-by-Section Analysis

This proposal would modify section 724 of the National Defense Authorization Act for
Fiscal Year (FY) 1997 (Public Law 104-201) to transition future enrollees in the Uniformed
Services Family Health Plan (USFHP) to TRICARE for Life (TFL) once they become Medicare-
eligible due to age. This legislation would have no impact on current USFHP enrollees. Current
USFHP enrollees who are Medicare-eligible or who become Medicare-eligible in the future can
continue in the program. Those who enroll in USFHP after September 30, 2011 would be
required to transition to Medicare and TFL once they become Medicare-eligible due to age to
receive TRICARE benefits.

Through this proposal, there would be no new enrollment of Medicare-eligible retirees
age 65 or older to USFHP after September 30, 2011, unless the beneficiary was enrolled in
USFHP before that date. These beneficiaries would still have comprehensive health care
coverage, including pharmacy benefits, through the combination of Medicare and TFL, in which
the Department acts as the secondary payer to Medicare leaving the beneficiary with no out-of-
pocket costs for covered services. Future retirees covered by the proposal would still be able to
obtain services from providers associated with USFHP as long as the providers accept Medicare.

The enactment of this proposed legislation provides equitable treatment for all Medicare-eligible
beneficiaries by offering a single, comprehensive program design across the country. Most





Medicare-eligible beneficiaries do not live in one of the USFHP service areas, and their only
option for health care under the Military Health System is TFL (requiring payment of their
Medicare Part B premium).

Currently, over 113,000 Military Health System (MHS) beneficiaries are enrolled in the
USFHP, including over 37,000 Medicare-eligible retirees age 65 or older. Under the USFHP,
the Department of Defense (DoD) paid, on average, nearly $17,000 in FY 2009 for a Medicare-
eligible beneficiary over the age of 65. By comparison, under TFL and Medicare, the
Government paid on average approximately $13,000 for a beneficiary during this period.

The Administration estimates this legislation would reduce Federal outlays by
$279 million over the next decade. The reduced Federal outlays result from increased Medicare
outlays of $530 million and decreased DoD outlays of $809 million. The Congressional Budget
Office has agreed in its preliminary analysis that the proposal would reduce Federal outlays. In
addition, this proposal generates discretionary savings for DoD because the Uniformed Services
contribute annually to an accrual account, the Medicare-Eligible Retiree Health Care Fund
(MERHCEF), to pay for the future benefits of current servicemembers.

While current law precludes the Department from spending more on USFHP
beneficiaries than they would otherwise cost the Government, the law requires a negotiation and
mutual agreement between the Secretary of Defense and USFHP Providers in determining the
capitated payments. Since the inception of USFHP, the rates provided to these plans for
Medicare-eligible beneficiaries have been based primarily on data from the general Medicare
population. However, since TFL began in 2001, the Department has been able to gather more
detailed data specific to the Medicare-eligible TRICARE beneficiary population. The savings
estimated for the proposal are based on the difference between the historically agreed to rates
and estimates derived from the actual data accumulated for Medicare-eligible TRICARE
beneficiaries.

The Uniformed Services’ contributions to the MERHCF are estimated to decrease over
the next five years by $3.3 billion, of which $3.2 billion pertains to the Department of Defense,
because the Services would no longer be the primary payer for these beneficiaries. The FY 2012
President’s Budget request assumes the reduced MERHCEF contributions start in FY 2013 due to
the MERHCF Board of Actuaries’ cycle for determining normal cost rates.

Budget Implications: Savings to the Government associated with this proposal are as follows:

RESOURCE SAVINGS ($MILLIONS)
FY 2012 | FY 2013 | FY 2014 | FY 2015 | FY 2016

Proposed Change from

Current Law -1 -4 -12 -4 -13

Changes to Existing Law: This proposal would amend section 724 of the National Defense
Authorization Act for Fiscal Year 1997 (Public Law 104-201; 10 U.S.C. 1073 note) as follows:





SEC. 724. ENROLLMENT OF COVERED BENEFICIARIES.

(a) *k*k

EE I I S

(e) SPECIAL RULE FOR MEDICARE-ELIGIBLE BENEFICIARIES.—H-a-covered-beneficiary (1)

Except as provided in paragraph (2), if a covered beneficiary who desires to enroll in the
managed care program of a designated provider is also entitled to hospital insurance benefits
under part A of title XVI1I of the Social Security Act (42 U.S.C. 1395c et seq.), the covered
beneficiary shall elect whether to receive health care services as an enrollee or under part A of
title X111 of the Social Security Act. The Secretary may disenroll an enrollee who subsequently
violates the election made under this subsection and receives benefits under part A of title XVI11I
of the Social Security Act.

(2) After September 30, 2011, a covered beneficiary (other than a beneficiary under
section 1079 of title 10, United States Code) who is also entitled to hospital insurance benefits
under part A of title XVIII of the Social Security Act due to age may not enroll in the managed
care program of a designated provider unless the beneficiary was enrolled in that program on
September 30, 2011.
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