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SEC. ___. ACTIVE DUTY OBLIGATION FOR GRADUATES OF THE MILITARY 


ACADEMIES PARTICIPATING IN THE HEALTH PROFESSIONS 


SCHOLARSHIP PROGRAM. 
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 (a) UNITED STATES MILITARY ACADEMY GRADUATES IN THE HEALTH PROFESSIONS 


SCHOLARSHIP PROGRAM.—Subsection (a) of section 4348 of title 10, United States Code, is 


amended by adding at the end the following new paragraph: 


 “(4) That if an appointment described in paragraph (2) or (3) is tendered and the 


cadet participates in a program under section 2121 of this title, the cadet will fulfill any 


unserved obligation incurred under this section on active duty, regardless of the type of 


appointment held, upon completion of, and in addition to, any service obligation incurred 


under section 2123 of this title for participation in the health care degree or training 


program.”. 


 (b) UNITED STATES NAVAL ACADEMY GRADUATES IN THE HEALTH PROFESSIONS 


SCHOLARSHIP PROGRAM.—Subsection (a) of section 6959 of title 10, United States Code, is 


amended by adding at the end the following new paragraph: 


 “(4) That if an appointment described in paragraph (2) or (3) is tendered and the 


midshipman participates in a program under section 2121 of this title, the midshipman 


will fulfill any unserved obligation incurred under this section on active duty, regardless 


of the type of appointment held, upon completion of, and in addition to, any service 


obligation incurred under section 2123 of this title for participation in the health care 


degree or training program.”. 
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 (c) UNITED STATES AIR FORCE ACADEMY GRADUATES IN THE HEALTH PROFESSIONS 


SCHOLARSHIP PROGRAM.—Subsection (a) of section 9348 of title 10, United States Code, is 


amended by adding at the end the following new paragraph: 


 “(4) That if an appointment described in paragraph (2) or (3) is tendered and the 


cadet participates in a program under section 2121 of this title, the cadet will fulfill any 


unserved obligation incurred under this section on active duty, regardless of the type of 


appointment held, upon completion of, and in addition to, any service obligation incurred 


under section 2123 of this title for participation in the health care degree or training 


program.”. 


 
Section-by-Section Analysis 


 
 This proposal would ensure that graduates of the United States Military Academy 
(USMA), the United States Naval Academy (USNA), and the United States Air Force Academy 
(USAFA) who participate in the Health Professions Scholarship Program (HPSP) under section 
2121 of title 10, United States Code, serve on active duty to fulfill their service obligation 
incurred as a result of their attendance at one of the Service academies.   
 
 Section 2121 of title 10, United States Code, requires HPSP officers to be commissioned 
in a reserve component.  As such, graduates of the Service academies selected to participate in 
the HPSP must resign their Regular commissions and accept a reserve appointment under section 
4348(a)(3), 6959(a)(3), or 9348(a)(3) of title 10, United States Code.  Once they resign their 
Regular commissions, these academy graduates’ service obligations are transformed from active 
duty obligations (ADO) under 10 U.S.C. 4348(a)(2)(B), 6959(a)(2)(B), or 9348(a)(2)(B) to 
service in a reserve component under 10 U.S.C. 4348(a)(3)(B), 6959(a)(3)(B), or 9348(a)(3)(B), 
as appropriate.  This legislative proposal would leave intact the ADO of those Service academy 
graduates participating in the HPSP even though they must resign their Regular commissions to 
participate in the HPSP. 
 
 Since 10 U.S.C. 2121(c) requires all HPSP participants to be commissioned officers in a 
reserve component, a Regular officer who desires to participate in the HPSP must resign his or her 
Regular commission and accept a reserve commission.  In the absence of this legislative proposal, 
any unserved ADO attributable to attendance at a Service academy may not be enforceable 
because the mandatory change in status from the Regular to a reserve component results in a 
separation from the Regular component. 
 







 The HPSP is a Department of Defense (DoD) program that is currently the primary source 
of active duty physicians and dentists and is crucial in the recruitment of other medical 
professionals required by the force.  The Service academies are similarly an important source of 
commissioned officers, providing high quality, subsidized, pre-professional (undergraduate) 
education to some of our future leaders.  Both the ADO for attendance at a Service academy 
(five years) and the ADO for participation in the HPSP (four years) are important, but without 
this legislative proposal, there is the possibility that the Service academy ADO could go 
unserved due to the required change in status from the Regular to a reserve component.   
 
 This legislative proposal would allow Service academy graduates who enter medical 
school under the HPSP immediately following graduation, or who are allowed to resign their 
Regular appointment before completing the Service academy ADO, to enter medical school under 
the HPSP without the loss of up to five years of unserved academy ADO.  Without this legislative 
proposal, the loss of the Service academy ADO can occur if a Reserve appointment is accepted 
following graduation or if the individual is allowed to resign before completing the service 
obligation, resulting in the requirement to complete the Service academy ADO in the reserve 
components pursuant to 10 U.S.C. 4348, 6959, or 9348.   
 
 This legislative proposal supports the DoD and the military departments’ human capital 
strategy by re-enforcing the ability to retain a health care professional for up to nine years of 
active duty service because the HPSP and Service academy obligations are served consecutively.  
Without this proposal, DoD must rely on the HPSP service agreement to capture the Service 
academy ADO. 
 
Changes to Existing Law:  This would amend sections 4348, 6959, and 9348 of title 10, United 
States Code, as follows:  
 
§ 4348. Cadets: agreement to serve as officer 
 (a) Each cadet shall sign an agreement with respect to the cadet's length of service in the 
armed forces. The agreement shall provide that the cadet agrees to the following: 


 (1) That the cadet will complete the course of instruction at the Academy. 
 (2) That upon graduation from the Academy the cadet ―  


 (A) will accept an appointment, if tendered, as a commissioned officer of 
the Regular Army or the Regular Air Force; and 
 (B) will serve on active duty for at least five years immediately after such 
appointment. 


 (3) That if an appointment described in paragraph (2) is not tendered or if the 
cadet is permitted to resign as a regular officer before completion of the commissioned 
service obligation of the cadet, the cadet―  


 (A) will accept an appointment as a commissioned officer as a Reserve for 
service in the Army Reserve or the Air Force Reserve; and 
 (B) will remain in that reserve component until completion of the 
commissioned service obligation of the cadet. 


 (4) That if an appointment described in paragraph (2) or (3) is tendered and the 
cadet participates in a program under section 2121 of this title, the cadet will fulfill any 
unserved obligation incurred under this section on active duty, regardless of the type of 


 







appointment held, upon completion of, and in addition to, any service obligation incurred 
under section 2123 of this title for participation in the health care degree or training 
program.  


* * * * * 
 (d) In this section, the term "commissioned service obligation", with respect to an officer 
who is a graduate of the Academy, means the period beginning on the date of the officer's 
appointment as a commissioned officer and ending on the sixth anniversary of such appointment 
or, at the discretion of the Secretary of Defense, any later date up to the eighth anniversary of 
such appointment.  


* * * * * 
 
§ 6959.  Midshipmen: agreement for length of service  
 (a) Each midshipman shall sign an agreement with respect to the midshipman's length of 
service in the armed forces. The agreement shall provide that the midshipman agrees to the 
following: 


 (1) That the midshipman will complete the course of instruction at the Naval 
Academy. 
 (2) That upon graduation from the Naval Academy the midshipman— 


 (A) will accept an appointment, if tendered, as a commissioned officer of 
the Regular Navy, the Regular Marine Corps, or the Regular Air Force; and 
 (B) will serve on active duty for at least five years immediately after such 
appointment. 


 (3) That if an appointment described in paragraph (2) is not tendered or if the 
midshipman is permitted to resign as a regular officer before completion of the 
commissioned service obligation of the midshipman, the midshipman— 


 (A) will accept an appointment as a commissioned officer in the Navy 
Reserve or the Marine Corps Reserve or as a Reserve in the Air Force for service 
in the Air Force Reserve; and 
 (B) will remain in that reserve component until completion of the 
commissioned service obligation of the midshipman. 


 (4) That if an appointment described in paragraph (2) or (3) is tendered and the 
midshipman participates in a program under section 2121 of this title, the midshipman 
will fulfill any unserved obligation incurred under this section on active duty, regardless 
of the type of appointment held, upon completion of, and in addition to, any service 
obligation incurred under section 2123 of this title for participation in the health care 
degree or training program.  


* * * * * 
 
§ 9348.  Cadets: agreement to serve as officer  
 (a) Each cadet shall sign an agreement with respect to the cadet's length of service in the 
armed forces. The agreement shall provide that the cadet agrees to the following: 


 (1) That the cadet will complete the course of instruction at the Academy. 
 (2) That upon graduation from the Academy the cadet— 


 (A) will accept an appointment, if tendered, as a commissioned officer of 
the Regular Air Force; and 


 







 


 (B) will serve on active duty for at least five years immediately after such 
appointment. 


 (3) That if an appointment described in paragraph (2) is not tendered or if the 
cadet is permitted to resign as a regular officer before completion of the commissioned 
service obligation of the cadet, the cadet— 


 (A) will accept an appointment as a commissioned officer as a Reserve in 
the Air Force for service in the Air Force Reserve; and 
 (B) will remain in that reserve component until completion of the 
commissioned service obligation of the cadet. 


 (4) That if an appointment described in paragraph (2) or (3) is tendered and the 
cadet participates in a program under section 2121 of this title, the cadet will fulfill any 
unserved obligation incurred under this section on active duty, regardless of the type of 
appointment held, upon completion of, and in addition to, any service obligation incurred 
under section 2123 of this title for participation in the health care degree or training 
program.  


* * * * * 
  








SEC. ___.   INCREASE IN NUMBER OF PRIVATE SECTOR CIVILIANS 


AUTHORIZED FOR ADMISSION TO NATIONAL DEFENSE 


UNIVERSITY 
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Section 2167(a) of title 10, United States Code, is amended by striking “20 full-time 


student positions” and inserting “35 full-time student positions”.


Section-by-Section Analysis 
 


Beginning with the enactment of 10 U.S.C. §2167 in 2002, National Defense University 
(NDU) was authorized to enroll and accept and retain tuition from ten private sector full time 
equivalent students.  This authorization was increased to twenty students by the National 
Defense Authorization Act for Fiscal Year 2010. 
 
Purpose:  The purpose of this legislative proposal is to expand the number of private sector 
students (Industry Fellows) authorized at NDU from 20 to 35.  Thirteen of the additional 
authorized full time equivalent students would be allocated to Information Resource 
Management College (IRMC).  The remaining two full time equivalent students would be 
allocated to the School for National Security Executive Education (SNSEE).  The following are 
the components’ analysis for the legislative proposal. 
 
IRMC 
Background:   10 U.S.C. §2167(a) presently authorizes twenty full time equivalent students 
from the private sector to attend NDU per academic year.  This legislative would expand the 
number of private sector students authorized at NDU from 20 to 35 to meet the educational 
requirements of NDU and its components more effectively.  As part of this legislative proposal, 
IRMC would receive thirteen full time equivalent students.  Industry students would attend 
IRMC courses on a space-available, non-interfering basis, and this legislative proposal has no 
incremental cost increase to NDU or DoD.   
 
 Established in 1988, the IRMC prepares military and civilian leaders to direct the 
information component of national power by leveraging information and information technology 
for strategic advantage.  The IRMC offers graduate-level courses and certificate programs in 
several critical areas of national security, including Chief Information Officer competencies, 
Information Assurance, Organizational Transformation, Acquisition, Enterprise Architecture, 
Information Technology Project Management, and Information Operations.  Ranging from five 
days to fourteen weeks, IRMC graduate-level courses are delivered in a wide range of venues 
with seminar sizes of sixteen to twenty students.   
 
Rationale:  The IRMC has a long history of industry students in its courses, dating back to 1992 
with a student from Oracle.  Student and faculty feedback has overwhelmingly lauded the 
invaluable benefits of having industry students in IRMC seminar in terms of better understanding 
the capabilities, challenges, and nuances of private industry’s ability to support US national 







security as well as to help foster interagency collaboration.  Industry students bring unique 
private sector expertise and perspective to the seminar that cannot be obtained through other 
means, such as industry speakers or case studies.  Hearing first-hand from an industry student the 
key issues, challenges, and perspectives of the private sector in its relationship with the federal 
government is unmatched in its value to students and faculty. 
 
 The IRMC strives to attain a diverse mix of students in each of its courses with a 
deliberate allocation of seats to Defense and other interagency organizations, and within 
Defense, between uniformed and civilian personnel.  IRMC also attempts to achieve an 
international perspective by enrolling international fellows to the maximum extent possible in its 
courses.  This mix engenders a rich learning environment, where maximum peer-to-peer learning 
and multiple perspectives foster critical thinking and other higher level skills.  With the increased 
interdependence between industry and government, especially in the information resources and 
technology arena, the Assistant Secretary of Defense for Networks and Information Integration 
(ASD-NII) believes that the private sector perspective in IRMC seminars becomes critically 
important to the educational process and has asked the College to enroll industry students in its 
seminars. 
 


The proposed amendment to10 U.S.C. §2167(a) is consistent with IRMC’s mission and 
the ASD-NII’s assessment of the critical need to increase government – industry interaction in 
IRMC seminars. 
 
SNSEE 
Background:  The School for National Security Executive Education (SNSEE) is a joint, 
intergovernmental, and multinational school that combines faculty expertise and student 
experience to offer security professionals the knowledge they need to operate in an increasingly 
complex global security environment.  SNSEE is realizing the vision of the Chairman of the 
Joint Chiefs of Staff for interagency education with an integrated, strategic-level curriculum.  
This program offers a variety of courses taught in multiple formats with part- or full-time 
enrollment options. 
 
Rationale:    
Master of Arts in Strategic Security Studies 
SNSEE has the newest degree granting program at the National Defense University.  SNSEE’s 
program offers a 35 credit hour, multi-track, interdisciplinary Master’s degree program 
comprised of core courses, concentration courses, research and thesis, and electives.  Students 
may choose from several areas of concentration, such as Counterterrorism, International 
Security, Homeland Defense, or Stability Operations.  This program will also be offered in 
SNSEE’s evening academic program, a venue with a proven track record and steadily expanding 
interagency student body. 
 
International Counterterrorism Fellows Program 
The SNSEE counterterrorism curriculum is the centerpiece of DoD’s Combating Terrorism 
Fellowship program.  The SNSEE International Counterterrorism Fellowship (ICTF) program 
offers counterterrorism specialists a strategic perspective on a rapidly changing world.  Courses 







focus on coalition-wide use of military, diplomatic, economic, and intelligence-related 
instruments of power in the Global War on Terrorism. 
 
Evening Academic Program 
SNSEE offers a full slate of evening courses for part-time students.  This venue is designed to fit 
the schedules of government professionals.  The evening classes present the opportunity for 
interaction among SNSEE’s resident ICT Fellows and their U.S. counterparts.  Military and 
civilian representation comes from the Services, Department of Defense, other Executive Branch 
entities, and Congressional staffs, thus encouraging seminar deliberations among a diverse cross-
section of students toward their mutual enrichment.  Evening students may take courses for 
professional enrichment or in pursuit of the Master’s degree. 
 
Budget Implications:  There are no budget implications to appropriated funding.  The NDU has 
statutory authorization to collect and retain funding from the private sector.  This source of 
funding is outside appropriated funding annually received and hence cannot be considered an 
augmentation to appropriated funds or NDU’s TOA for FY10 or any subsequent year. 
 
Changes to Existing Law:  This section would make the following changes to 10 U.S.C. 
2167(a): 
 
§ 2167. National Defense University: admission of private sector civilians to professional 


military education programs 
 
 (a) AUTHORITY FOR ADMISSION.— The Secretary of Defense may permit eligible private 
sector employees who work in organizations relevant to national security to receive instruction at 
the National Defense University in accordance with this section. No more than the equivalent of 
2035 full-time student positions may be filled at any one time by private sector employees 
enrolled under this section. Upon successful completion of the course of instruction in which 
enrolled, any such private sector employee may be awarded an appropriate diploma or degree 
under section 2165 of this title. 


* * * * 
 



http://www.law.cornell.edu/uscode/html/uscode10/usc_sec_10_00002165----000-.html



		Changes to Existing Law:  This section would make the following changes to 10 U.S.C. 2167(a):






 


SEC. ___.  AUTHORIZATION OF APPROPRIATIONS FOR AFGHANISTAN 1 


SECURITY FORCES FUND. 2 
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 (a) AUTHORIZATION OF APPROPRIATIONS.—Funds are hereby authorized to be 


appropriated for fiscal year 2011 for the Afghanistan Security Forces Fund in the amount of 


$11,619,283,000. 


 (b) LIMITATIONS.—Funds appropriated pursuant to the authorization of appropriations in 


subsection (a) shall be subject to the conditions contained in subsections (b) through (g) of 


section 1513 of the National Defense Authorization Act for Fiscal Year 2008 (Public Law 110–


181; 122 Stat. 428). 


 
Section-by-Section Analysis 


 
 This proposal would authorize $11.6 billion for the Afghanistan Security Forces Fund 
(ASFF) in fiscal year (FY) 2011 to permit the Commander, Combined Security Transition 
Command-Afghanistan to provide assistance to the security forces of Afghanistan.   
  
 The modest increase in the FY 2011 authorization request continues an accelerated effort 
to train, equip and sustain the Afghanistan National Security Forces (ANSF).   
 
Budget Implications:  This section would be funded from within Overseas Contingency 
Operations appropriations requested in the Administration’s Fiscal Year 2011 Overseas 
Contingency Operations request.  The cost is reflected in the following table and an explanation 
of the costing methodology follows: 
 


RESOURCE REQUIREMENTS ($MILLIONS) 


 FY   
2011 


FY 
2012 


FY 
2013 


FY 
2014 


FY 
2015 


Appropriation
From 


Budget 
Activity 


Dash-1 
Line 
Item 


ASFF +11,619.3 - - - - ASFF  ASFF 
Total +11,619.3 - - - - -   
 
Changes to Existing Law:  None 
 








SEC. ___. BASIC ALLOWANCE FOR HOUSING FOR TWO-MEMBER COUPLES 


WHEN ONE IS ON SEA DUTY. 
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 (a) IN GENERAL.—Subparagraph (C) of section 403(f)(2) of title 37, United States Code, 


is amended to read as follows: 


 “(C) Notwithstanding section 421 of this title, a member of a uniformed service in a pay 


grade below pay grade E-6 who is assigned to sea duty and is married to another member of a 


uniformed service is entitled to a basic allowance for housing subject to the limitations of 


subsection (e).”.   


 (b)  EFFECTIVE DATE.—The amendment made by subsection (a) shall take effect on 


January 1, 2011. 


 
Section-by-Section Analysis 


 
 This section would allow military members to receive a Basic Allowance for Housing 
(BAH) while on sea duty when married to another military member, regardless of the other 
member’s sea duty status, pay grade, or dependency status, if each member would otherwise, 
under law and regulation, be entitled to receive BAH but for the assignment to sea duty.  These 
changes would be effective on January 1, 2011. 
 
 Currently, the law authorizes a BAH for each member of a married military couple (who 
have no other dependents) when each member is in pay grade E-5 or below and when the couple 
is simultaneously assigned to sea duty.  In this case, each of the members receives BAH at the 
without-dependents rate for the location of the home port of the ship to which each is assigned. 
 
 Under the current statute, the three qualification requirements (i.e., that the members of 
the couple must be simultaneously assigned to sea duty, that they each have no other dependents, 
and that each must be serving in a pay grade below E-6) create inequities for our military 
members.  Members may individually meet all the requirements above; however, if their military 
spouses do not meet those requirements, then the member who does meet those requirements 
will be unfairly denied a BAH entitlement.  In addition, each member’s entitlement to BAH is 
put at risk if any of the conditions required by the statute to qualify for the entitlement change.  
For example, if one member of the couple is transferred to shore duty and the other isn’t, the 
member remaining on sea duty could lose his/her entitlement to BAH; similarly, if the couple has 
a child, one member of the couple will gain an entitlement to BAH at the with-dependents rate, 
but the other member could lose his or her entitlement to BAH.  This proposal seeks to amend 







the statute to eliminate the created inequities for each member of a dual military couple simply 
because of a difference or change in assignment, pay grade or dependency status.  
 
 Because members of military couples are not considered to be each other’s “dependents”, 
each member of a military couple, with no other dependents, is considered a single member for 
housing allowance purposes.  Subparagraph (f)(2)(A) of title 37, U.S. Code, section 403, 
specifically prohibits single members on sea duty, who are below the pay grade of E-6, to receive 
a housing allowance (with the Service secretary concerned given the ability to authorize BAH for 
E-5 and E-4 members under subparagraph (f)(2)(B) of the section).  Because of the effect of this 
paragraph, members of a military couple, without any other dependents, who are below the pay 
grade of E-4 would not be authorized a housing allowance.  The provisions in title 37 U.S. Code 
section 403(f)(2)(C) were meant to address this inequity and allow those members to receive a 
housing allowance.  However, the language of the law has, in addition, created further inequities 
that need to be addressed.  A change to this section of the law would eliminate these inequities.  
The paragraphs below explain the three cases in which the current law creates inequities. 
 
 The first inequity created by the current law involves the pay grade requirement for this 
entitlement.  The law states military to military couples that are simultaneously assigned to sea 
duty and have no other dependents must both be below the pay grade of E-6 in order to each 
receive BAH at the without dependents rate applicable to their pay grade.  Because of this, and 
the additional limitations in subparagraphs (2)(A) and (2)(B) of subsection (f), an E-3 member 
on sea duty who is married to an E-6 or above member on sea duty would be ineligible to receive 
a BAH.  However, if that same E-3 were instead married to a member of the pay grade E-5 or 
below on sea duty, and each member still did not have dependents, then the E-3 member would 
be eligible to receive BAH. 
 
 The second inequity created by this law involves the requirement for simultaneous 
assignment to sea duty in order to receive this entitlement.  The law states military to military 
couples that are below the pay grade of E-6 and have no other dependents must both be 
simultaneously assigned to sea duty in order to each receive BAH at the without-dependents rate 
applicable to their pay grade.  Because of this, an inequity is created between shore duty and sea 
duty sailors.  If two married E-3 sailors with no other dependents are both assigned to sea duty, 
they each will receive BAH at the single rate.  If two married E-3 sailors with no other 
dependents are both assigned to shore duty, they each would be authorized to live off base and 
receive BAH if government quarters were not available for them to reside together.  However, if 
there is a married E-3 couple with no other dependents, where one member is on shore duty and 
the other member is on sea duty, only the member on shore duty can be authorized a BAH and 
the member on sea duty is prohibited by law from receiving BAH.  Further, if the E-3 couple had 
both been assigned to sea duty and both had received BAH, but one member of the couple 
transfers to shore duty in the same locale, while the other remains on sea duty, the BAH for the 
member that remains on sea duty must be stopped, even though the couple’s residence and 
housing costs have not changed.   
 
 The third inequity involves the requirement for married military couples to have no other 
dependents.  The law states that military to military couples, who are simultaneously assigned to 
sea and are below the pay grade of E-6, must have no other dependents in order to each receive 







BAH at the without-dependents rate applicable to their pay grade.  Because of this, an inequity is 
created between E-5 and below couples on sea duty who have a dependent, and E-5 and below 
members on sea duty who do not have a dependent.  If two married E-3 sailors with no other 
dependents are both assigned to sea duty, they each will receive BAH at the without-dependents 
rate.  However, if that same couple had a dependent, only one of the members would be eligible 
to receive a BAH at the with-dependents rate, and the other member would not be eligible to 
receive any BAH.  Additionally, if one of the members of an E-3 couple, where both members 
are assigned to sea duty, has a child from a previous relationship (a dependent) where the 
member pays child support for that child, the only entitlement for BAH for that member is BAH-
Differential (BAH-DIFF, i.e., the amount that is the difference between BAH at the with-
dependents rate and BAH at the without-dependents rate), but only if that member resides in 
government quarters (an unlikely situation).  The other member of the couple (the one with no 
dependents) would not be entitled to any BAH.  If this same couple were to reside “on the local 
economy,” they would do so without any entitlement to BAH.  Since the member of this E-3 
couple now has a “dependent”, the couple cannot be considered a couple without dependents, 
and therefore their eligibility for BAH is lost.  This would be a particularly egregious 
circumstance if an E-3 couple had been receiving BAH under the provisions of subparagraph 
(f)(2)(C), but then one member of the couple lost his or her entitlement because they had a baby. 
 
 These inequities, and other potential ones, can be eliminated by the proposed revision to 
subparagraph (2)(C) of subsection (f).  The intent of the subparagraph is to allow military 
couples on sea duty to receive a BAH and be able to obtain housing “on the local economy” (on 
par with other “dual military couples”), but at the same time prohibit single E-3 and below 
members on sea duty from receiving BAH.  By eliminating the requirements to have each 
member assigned to sea duty, below pay grade of E-6 and have “no other dependents”, the law 
will be consistent with its intentions and at the same time eliminate the inequities/risks created 
by the current language. 
 
Budgetary Implications:  Navy estimates that there is no additional cost incurred as a result of 
this section.  This legislative proposal is intended to rectify an oversight in the existing 
legislation which had the unintended consequence of excluding a small population of members.  
Because Navy’s intent has been to provide BAH for the affected personnel, the associated cost of 
$17.981 million across the Future Years Defense Program (FYDP) is already accounted for 
programmatically in the Military Personnel, Navy accounts.  The personnel affected for Navy are 
reflected in the following tables: 


NUMBER OF PERSONNEL AFFECTED 
 FY 


2011 
FY 


2012 
FY 


2013 
FY 


2014 
FY 


2015 
Appropriation 


To 
Budget 
Activity 


Line 
Item 


Army 0 0 0 0 0 N/A N/A N/A 
Navy 200 200 200 200 200 MILPERS, 


Navy 
1,2 080010 


Marine 
Corps 


0 0 0 0 0 N/A N/A N/A 


Air Force 0 0 0 0 0 N/A N/A N/A 
Total 200 200 200 200 200    







 
RESOURCE REQUIREMENTS ($MILLIONS) 


 FY 
2011 


FY 
2012 


FY 
2013 


FY 
2014 


FY 
2015 


Appropriation 
From 


Budget 
Activity 


Line 
Item 


Army 0 0 0 0 0 N/A N/A N/A 
Navy 3.3 3.442 3.59 3.744 3.905 MILPERS, 


Navy 
1,2 080010 


Marine 
Corps 


0 0 0 0 0 N/A N/A N/A 


Air Force 0 0 0 0 0 N/A N/A N/A 
Total 3.3 3.442 3.59 3.744 3.905    


 
Cost Methodology: The projected population that would be affected by this change, including 
pay grade and location, has been identified.  Using an estimated BAH rate based on the location 
and pay grade of the affected members, the annual BAH cost attributable to this population is 
estimated at $17.981 million across the FYDP.  However, because the exclusion of this 
population was an unintended consequence, this cost has already been accounted for in the 
programmatic planning process.  Therefore the additional cost to the Navy is estimated to be zero 
dollars across the FYDP.  It is further anticipated there will be no additional costs to the 
uniformed services other than Navy, or if there are, that those costs will be negligible. 
 
Changes to Existing Law:  This proposal would make the following changes to section 403 of 
title 37, United States Code: 
 
§403.  Basic allowance for housing  
 (a) GENERAL ENTITLEMENT.—(1) Except as otherwise provided by law, a member of a 
uniformed service who is entitled to basic pay is entitled to a basic allowance for housing at the 
monthly rates prescribed under this section or another provision of law with regard to the 
applicable component of the basic allowance for housing. The amount of the basic allowance for 
housing for a member will vary according to the pay grade in which the member is assigned or 
distributed for basic pay purposes, the dependency status of the member, and the geographic 
location of the member. The basic allowance for housing may be paid in advance. 
 (2) A member of a uniformed service with dependents is not entitled to a basic allowance 
for housing as a member with dependents unless the member makes a certification to the 
Secretary concerned indicating the status of each dependent of the member. The certification 
shall be made in accordance with regulations prescribed by the Secretary of Defense. 
 (b) BASIC ALLOWANCE FOR HOUSING INSIDE THE UNITED STATES.—(1) The Secretary of 
Defense shall prescribe the rates of the basic allowance for housing that are applicable for the 
various military housing areas in the United States. The rates for an area shall be based on the 
costs of adequate housing determined for the area under paragraph (2). 
 (2) The Secretary of Defense shall determine the costs of adequate housing in a military 
housing area in the United States for all members of the uniformed services entitled to a basic 
allowance for housing in that area. The Secretary shall base the determination upon the costs of 
adequate housing for civilians with comparable income levels in the same area. After June 30, 
2001, the Secretary may not differentiate between members with dependents in pay grades E-1 
through E-4 in determining what constitutes adequate housing for members. 







 (3) The total amount that may be paid for a fiscal year for the basic allowance for housing 
under this subsection may not be less than the product of— 


 (A) the total amount authorized to be paid for such allowance for the preceding 
fiscal year; and 
 (B) a fraction— 


  (i) the numerator of which is the index of the national average monthly 
cost of housing for June of the preceding fiscal year; and 
 (ii) the denominator of which is the index of the national average monthly 
cost of housing for June of the second preceding fiscal year. 


 (4) An adjustment in the rates of the basic allowance for housing under this subsection as 
a result of the Secretary's redetermination of housing costs in an area shall take effect on the 
same date as the effective date of the next increase in basic pay under section 1009 of this title  
or other provision of law. 
 (5) On and after July 1, 2001, the Secretary of Defense shall establish a single monthly 
rate for members of the uniformed services with dependents in pay grades E-1 through E-4 in the 
same military housing area. The rate shall be consistent with the rates paid to members in pay 
grades other than pay grades E-1 through E-4 and shall be based on the following: 


 (A) The average cost of a two-bedroom apartment in that military housing area. 
 (B) One-half of the difference between the average cost of a two-bedroom 
townhouse in that area and the amount determined in subparagraph (A). 


 (6) So long as a member of a uniformed service retains uninterrupted eligibility to receive 
a basic allowance for housing within an area of the United States, the monthly amount of the 
allowance for the member may not be reduced as a result of changes in housing costs in the area 
or the promotion of the member. 
 (7)(A) Under the authority of this paragraph, the Secretary of Defense may prescribe a 
temporary increase in the rates of basic allowance for housing otherwise prescribed for a military 
housing area or a portion of a military housing area if the military housing area or portion 
thereof— 


  (i) is located in an area covered by a declaration by the President under section 
401 of the Robert T. Stafford Disaster Relief and Emergency Assistance Act (42 U.S.C. 
5170) that a major disaster exists; or 
 (ii) contains one or more military installations that are experiencing a sudden 
increase in the number of members of the armed forces assigned to the installation. 


 (B) The Secretary of Defense shall base the amount of the increase to be made in the 
rates of basic allowance for housing for an area on a determination by the Secretary of the 
amount by which the costs of adequate housing for civilians have increased in the area by reason 
of the disaster or the influx of military personnel, except that the increase may not exceed the 
amount equal to 20 percent of the rate of basic allowance for housing otherwise prescribed for 
the area. 
 (C) A member may be paid a basic allowance for housing at a rate increased under this 
paragraph only if the member certifies to the Secretary concerned that the member has incurred 
increased housing costs in the area by reason of the disaster or the influx of military personnel. 
 (D) Subject to subparagraph (E), an increase in the rates of basic allowance for housing in 
an area under this paragraph shall remain in effect until the effective date of the first adjustment 
in rates of basic allowance for housing made for the area pursuant to a redetermination of 







housing costs in the area under this subsection that occurs after the date of the increase under this 
paragraph. 
 (E) An increase in the rates of basic allowance for housing for an area may not be 
prescribed under this paragraph or continue after December 31, 2009. 
 


* * * * * * * 
 
 (f) INELIGIBILITY DURING INITIAL FIELD DUTY OR SEA DUTY.—(1) A member of a 
uniformed service without dependents who makes a permanent change of station for assignment 
to a unit conducting field operations is not entitled to a basic allowance for housing while on that 
initial field duty unless the commanding officer of the member certifies that the member was 
necessarily required to procure quarters at the member's expense. 
 (2)(A) Except as provided in subparagraphs (B) and (C), a member of a uniformed 
service without dependents who is in a pay grade below pay grade E-6 is not entitled to a basic 
allowance for housing while the member is on sea duty. 
 (B) Under regulations prescribed by the Secretary concerned, the Secretary may authorize 
the payment of a basic allowance for housing to a member of a uniformed service without 
dependents who is serving in pay grade E-4 or E-5 and is assigned to sea duty. In prescribing 
regulations under this subparagraph, the Secretary concerned shall consider the availability of 
quarters for members serving in pay grades E-4 and E-5. 
 (C) Notwithstanding section 421 of this title, two members of the uniformed services a 
member of a uniformed service in a pay grade below pay grade E-6 who are married to each 
other, have no other dependents, and are simultaneously assigned to sea duty are each entitled to 
a basic allowance for housing during the period of such simultaneous sea duty. The amount of 
the allowance payable to a member under the preceding sentence shall be based on the without 
dependents rate for the pay grade of the member. is assigned to sea duty and is married to 
another member of a uniformed service is entitled to a basic allowance for housing subject to the 
limitations of subsection (e). 
 (3) The Secretary of Defense, and the Secretary of Homeland Security with respect to the 
Coast Guard when it is not operating as a service in the Department of the Navy, shall prescribe 
regulations defining the terms "field duty" and "sea duty" for purposes of this section. 
  
 








 


SEC. ___.  CONFORMING AND UPDATING AMENDMENTS TO TITLE 10, UNITED 


STATES CODE.  
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 (a) MODERNIZATION OF SECTION 172.— 


  (1) Section 172 of title 10, United States Code, is amended— 


 (A) by striking the section heading and inserting the following: 


 “§ 172. Explosives safety and military munitions risk management”; 


 (B) by striking “(a)” before “The Secretaries”; and 


 (C) by striking subsection (b). 


 (2) The item relating to such section in the table of sections at the beginning of 


chapter 7 of such title is amended to read as follows: 


 “172. Explosives safety and military munitions risk management.”. 


 (b) CHANGE TO REFERENCES TO “APPROPRIATE COMMITTEES OF CONGRESS”.— 


 (1) Section 2694a of such title is amended— 


 (A) in subsection (e), by striking “appropriate committees of Congress” and 


inserting “congressional defense committees”; and 


 (B) in subsection (i)— 


 (i) by striking paragraph (1); and 


 (ii) by redesignating paragraphs (2) and (3) as paragraphs (1) and (2), 


respectively. 


 (2) Section 2801(c)(1) of such title is amended by striking “term ‘appropriate 


committees of Congress’ means the congressional defense committees and” and inserting 


“term ‘congressional defense committees’ includes”.  


 (3) The following sections of chapter 169 of such title are amended by striking 







 


“appropriate committees of Congress” each place it appears and inserting “congressional 


defense committees”: sections 2803(b), 2804(b), 2805(b)(2), 2806(c)(2)(A), 2807(b), 


2807(c), 2808(b), 2809(f)(1), 2811(d), 2812(c)(1)(A), 2813(c), 2814(a)(2)(A), 2814(g)(1), 


2825(b)(1), 2827(b)(1), 2828(f)(1), 2835(g)(1), 2836(f)(1), 2837(c)(2), 2853(c)(1)(A), 


2853(c)(2), 2854(b), 2854a(c)(1), 2859(d)(1)(B), 2861(c), 2866(c)(2), 2875(e), 


2881a(d)(2), 2881a(e)(1), 2883(f), and 2884(a)(1). 
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 (4) Section 2914(b) of such title is amended by striking “appropriate committees of 


Congress” and inserting “congressional defense committees”.  


 (c) DEFINITIONS UNDER DEFENSE ENVIRONMENTAL RESTORATION PROGRAM.—Chapter 


160 of such title is amended as follows: 


 (1) Section 2700(2) is amended by inserting “‘pollutant or contaminant’,” after 


“ ‘person’,”.  


 (2) Section 2701(b)(1) is amended by striking “substances, pollutants, and” and 


inserting “substances and pollutants or”.  


 (d) REDUCED REPORTING TIME LIMITS FOR REPORTS SUBMITTED IN ELECTRONIC MEDIA.— 


 (1) Section 2694a(e) of such title, as amended by subsection (b)(1)(A), is amended 


by inserting before the period at the end the following: “or, if earlier, a period of 14 days 


has elapsed from the date on which a copy of the notification is provided in an electronic 


medium pursuant to section 480 of this title”. 


 (2) Section 2806(c)(2)(B) of such title is amended by inserting before the period at 


the end the following: “or, if earlier, a period of 14 days has elapsed from the date on which 


a copy of the report is provided in an electronic medium pursuant to section 480 of this 


title”. 







 


 (3) Section 2814(g)(2) of such title is amended by inserting before the period at the 


end the following: “or, if earlier, a period of 15 days has elapsed from the date on which a 


copy of the notification is provided in an electronic medium pursuant to section 480 of this 


title”. 
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(4) Section 2828(f)(2) of such title is amended by inserting before the period at the 


end the following: “or, if earlier, a period of 14 days has elapsed from the date on which a 


copy of the notification is provided in an electronic medium pursuant to section 480 of this 


title”.  


(5) Section 2835(g)(2) of such title is amended— 


 (A) by striking “calendar”; and 


 (B) by inserting before the period at the end the following: “or, if earlier, a 


period of 14 days has elapsed from the date on which a copy of the analysis is 


provided in an electronic medium pursuant to section 480 of this title”. 


(6) Sections 2881a(e)(2) and 2884(a)(4) of such title are amended by inserting 


before the period at the end the following: “or, if earlier, a period of 15 days has elapsed 


from the date on which a copy of the report is provided in an electronic medium pursuant to 


section 480 of this title”.  


 (e) TRANSFER OF SECTION 2184.— 


 (1) Section 2814 of such title, as amended by subsections (b)(3) and (d)(3), is 


transferred to chapter 631, inserted after section 7205, redesignated as section 7206, and 


amended by striking “this chapter” in paragraphs (2) and (3)(B) of subsection (i) and 


inserting “chapter 169 of this title”. 


 (2)(A) The table of sections at the beginning of chapter 169 of such title is amended 
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by striking the item relating to section 2814. 


 (B) The table of sections at the beginning of chapter 631 of such title is amended by 


inserting after the item relating to section 7205 the following new item: 


“7206. Special authority for development of Ford Island, Hawaii.”. 


  (3) Any reference in any other law to section 2814 of title 10, United States Code, 


shall be considered to be a reference to section 7206 of title 10, United States Code, as 


transferred and redesignated by paragraph (1).


Section-by-Section Analysis 
 


This proposal would ensure conforming usage of certain terms and provisions within title 
10, United States Code. 


 
Summary: 
 
Subsection (a) would update the heading of 10 U.S.C. 172 and delete obsolete language.  
 
Subsection (b) would change various references in title 10 from “appropriate committees 


of Congress” to “congressional defense committees”. 
 
Subsection (c) would change a reference in the Defense Environmental Restoration 


Program (DERP), chapter 160 of title 10, to conform it to the defined term used in the 
Comprehensive Environmental Response, Compensation, and Liability Act of 1980 (CERCLA). 


 
Subsections (d) would add to various sections the same reduced reporting time limit for 


electronic media as applies elsewhere in title 10. 
 
Subsection (e) would transfer section 2814 of title10 to subtitle C of title 10, relating to the 


Department of the Navy, and make conforming amendments. 
 
Discussion: 
 
Subsection (a): Section 172 relates to the DoD Explosives Safety Board.  Over time, the 


purposes and functions of the board and its support structure have expanded and now also cover 
the broader area of military munitions risk management.  This proposal would update the heading 
of the section to reflect these changes.  In addition, subsection (b) relates to actions resulting from 
a report of the Seventieth Congress.  Those matters have long since been dealt with and the 
language of subsection (b) is now obsolete and surplus usage. 


 
Subsection (b): Several years ago, numerous changes were made throughout title 10 to 







 


apply the term “congressional defense committees” in place of several variations.  That term was 
then defined for the entire title in section 101.  This change was not made, however, in chapter 169, 
dealing with military construction, where the previous reference to “appropriate committees of 
Congress”, along with a separate definition of that term for that chapter, remained unchanged.  To 
promote consistency of usage, it is appropriate to change the references in chapter 169, along with 
two other sections in chapters 159 and 173, to use the same term as used elsewhere in title 10.  
There is no substantive change, and the definition of “congressional defense committees” would 
continue to include, for chapter 169, the committees on intelligence for matters relating to their 
jurisdiction, as is currently the case. 


 
Subsection (c): The DERP contains a number of terms that are cross-referenced in section 


2700 to apply definitions provided in CERCLA.  Apparently through an oversight, the CERCLA 
term “pollutant or contaminant” was used in section 2701 as “pollutants, and contaminants” and 
not included in the cross-reference in section 2700.  It has been commonly understood that the 
reference to “pollutants, and contaminants” in section 2701 was actually a reference to the 
CERCLA term “pollutant or contaminant”.  This change would correct this reference so the 
reference in the DERP is clearly to the same term defined in CERCLA. 


 
Subsection (d): In the National Defense Authorization Act for Fiscal Year 2004, the 


Congress provided that various notice and report requirements in chapter 169 of title 10, dealing 
with military construction, would be reduced if the notice or report were made pursuant to 10 
U.S.C. 480.  Various sections were not included in this change.  This proposed amendment would 
align these other sections with the remainder of chapter 169 for purposes of notice and reporting 
time limits. 


 
Subsection (e): Section 2814 of title 10 deals with a Navy specific matter, namely, the 


redevelopment of Ford Island, Hawaii.  It has application only to that Navy facility.  It should, as 
an organizational matter, be placed in the Navy’s subtitle C.  The amendment would transfer the 
section to subtitle C and make necessary conforming amendments. 
 
Changes to Existing Law:  This proposal would make changes to title 10, United States Code, as 
follows: 
 


TITLE 10, UNITED STATES CODE 
 


* * * * * * * 
 
§ 172. Ammunition storage board Explosives safety and military munitions risk 
management  


(a) The Secretaries of the military departments, acting through a joint board selected by 
them composed of officers, civilian officers and employees of the Department of Defense, or both, 
shall keep informed on stored supplies of ammunition and components thereof for use of the Army, 
Navy, Air Force, and Marine Corps, with particular regard to keeping those supplies properly 
dispersed and stored and to preventing hazardous conditions from arising to endanger life and 
property inside or outside of storage reservations. 







 


(b) The board shall confer with and advise the Secretaries of the military departments in 
carrying out the recommendations of House Document No. 199 of the Seventieth Congress. 
 


* * * * * * * 
 
§ 2694a. Conveyance of surplus real property for natural resource conservation  
 


* * * * * * * 
 


(e) Congressional notification.  The Secretary concerned may not approve of the 
reconveyance of real property under subsection (c) or grant the release of a covenant under 
subsection (d) until the Secretary notifies the appropriate committees of Congress congressional 
defense committees of the proposed reconveyance or release and a period of 21 days elapses from 
the date the notification is received by the committees or, if earlier, a period of 14 days has elapsed 
from the date on which a copy of the notification is provided in an electronic medium pursuant to 
section 480 of this title. 
 


* * * * * * * 
 


(i) Definitions.  In this section: 
(1) The term “appropriate committees of Congress” has the meaning given such 


term in section 2801 of this title. 
 (21) The term “Secretary concerned” means the Secretary of a military department. 
 (32) The term “State” includes the District of Columbia, the Commonwealth of 
Puerto Rico, the Commonwealth of the Northern Marianas, Guam, the Virgin Islands, and 
American Samoa. 


 
* * * * * * * 


§ 2700. Definitions  
In this chapter: 


 
* * * * * * * 


 
(2) The terms “environment”, “facility”, “hazardous substance”, “person”, “pollutant or 


contaminant”, “release”, “removal”, “response”, “disposal”, and “hazardous waste” have the 
meanings given those terms in section 101 of CERCLA (42 U.S.C. 9601). 


* * * * * * * 
 
 
§ 2701. Environmental restoration program  
 


* * * * * * * 
 


(b) Program goals.  Goals of the program shall include the following: 







 


(1) The identification, investigation, research and development, and cleanup of 
contamination from hazardous substances, pollutants, and substances and pollutants or 
contaminants. 
 


* * * * * * * 
 
§ 2801. Scope of chapter; definitions  
 


* * * * * * * 
 


(c) In this chapter and chapter 173 of this title: 
(1) The term “appropriate committees of Congress” means the congressional 


defense committees and “congressional defense committees” includes, with respect to any 
project to be carried out by, or for the use of, an intelligence component of the Department 
of Defense, the Permanent Select Committee on Intelligence of the House of 
Representatives and the Select Committee on Intelligence of the Senate. 
 


* * * * * * * 
 


 
§ 2803. Emergency construction 
  


* * * * * * * 
 


 (b) When a decision is made to carry out a military construction project under this section, 
the Secretary concerned shall submit a report in writing to the appropriate committees of 
Congress congressional defense committees on that decision.  


 * * * * * * * 
 
 
§ 2804. Contingency construction  
 


* * * * * * * 
 


(b) When a decision is made to carry out a military construction project under this section, 
the Secretary of Defense shall submit a report in writing to the appropriate committees of 
Congress congressional defense committees on that decision.  
 


* * * * * * * 
 
§ 2805. Unspecified minor construction  
 


* * * * * * * 
 


(b) Approval and congressional notification. 







 


(2) When a decision is made to carry out an unspecified minor military construction project 
to which paragraph (1) is applicable, the Secretary concerned shall notify in writing the 
appropriate committees of Congress congressional defense committees of that decision, of the 
justification for the project, and of the estimated cost of the project.  


* * * * * * * 
 
 
§ 2806. Contributions for North Atlantic Treaty Organizations Security Investment  
 


* * * * * * * 
 


(c)(2) If the Secretary determines that the amount appropriated for contribution under 
subsection (a) in any fiscal year must be exceeded by more than the amount authorized under 
paragraph (1), the Secretary may make contributions in excess of such amount, but not in excess of 
125 percent of the amount appropriated (A) after submitting a report in writing to the appropriate 
committees of Congress congressional defense committees on such increase, including a statement 
of the reasons for the increase and a statement of the source of the funds to be used for the increase, 
and (B) after a period of 21 days has elapsed from the date of receipt of the report or, if earlier, a 
period of 14 days has elapsed from the date on which a copy of the report is provided in an 
electronic medium pursuant to section 480 of this title. 


* * * * * * * 
 
 
§ 2807. Architectural and engineering services and construction design  
 


* * * * * * * 
 


(b) In the case of architectural and engineering services and construction design to be 
undertaken under subsection (a) for which the estimated cost exceeds $ 1,000,000, the Secretary 
concerned shall notify the appropriate committees of Congress congressional defense committees 
of the scope of the proposed project and the estimated cost of such services before the initial 
obligation of funds for such services.  The Secretary may then obligate funds for such services 
only after the end of the 21-day period beginning on the date on which the notification is received 
by the committees or, if earlier, the end of the 14-day period beginning on the date on which a copy 
of the report is provided in an electronic medium pursuant to section 480 of this title. 


(c) If the Secretary concerned determines that the amount authorized for activities under 
subsection (a) in any fiscal year must be increased the Secretary may proceed with activities at 
such higher level (1) after submitting a report in writing to the appropriate committees of 
Congress congressional defense committees on such increase, including a statement of the reasons 
for the increase and a statement of the source of funds to be used for the increase, and (2) after a 
period of 21 days has elapsed from the date of receipt of the report or, if over sooner, a period of 14 
days has elapsed from the date on which a copy of the report is provided in an electronic medium 
pursuant to section 480 of this title. 
 
 
§ 2808. Construction authority in the event of a declaration of war or national emergency 







 


  
* * * * * * * 


 
(b) When a decision is made to undertake military construction projects authorized by this 


section, the Secretary of Defense shall notify the appropriate committees of 
Congress congressional defense committees of the decision and of the estimated cost of the 
construction projects, including the cost of any real estate action pertaining to those construction 
rojects. 


 2809. Long-term facilities contracts for certain activities and services  
 


* * * * * * * 


ents.  A contract may not be entered into under this section 
until—


p
 
 
§


 
(f) Notice and wait requirem
 
(1) the Secretary concerned submits to the appropriate committees of 


Congress congressional defense committees, in writing, a justification of the need for the facility
for which the contract is to be awarded and an economic analysis (based upon accepted life cycle 
costing procedures) which demonstrates that the propo


 


sed contract is cost effective when 
compared with alternativ


* * * * * * * 


 2811. Repair of facilities  
 


* * * * * * * 
 


all submit 
iate committees of Congress 


e means of furnishing the same facility; and 


 
§


(d) Congressional notification.  When a decision is made to carry out a repair project under 
this section with an estimated cost in excess of $ 7,500,000, the Secretary concerned sh
to the appropr congressional defense committees a report 
containing— 


* * * * * * * 


 2812. Lease-purchase of facilities  
 


* * * * * * * 


 
 
§


 
(c)(1) The Secretary concerned may not enter into a lease under this section until— 
(A) the Secretary submits to the appropriate committees of Congress congressional defense 


committees a justification of the need for the facility for which the proposed lease is bein
into and an economic analysis (based upon accepted life-cycle costing procedures) that 
demonstrates the cost effectivenes


g entered 


s of the proposed lease compared with a military construction 
project for the same facil


* * * * * * * 
ity; and 


 







 


 
§ 2813. Acquisition of existing facilities in lieu of authorized construction  
 


* * * * * * * 


isition of 
 


(c) Notice and wait requirements.  A contract may not be entered into for the acqu
a facility under subsection (a) until the Secretary concerned transmits to the appropriate 
committees of Congress congressional defense committees a written notification of the 
determination to acquire an existing facility instead of carrying out the authorized military 
onstruction project.   


 2814 


c
 
 
§ 7206. Special authority for development of Ford Island, Hawaii 


Note: This section would be transferred to ch. 631 and redesignated as section 7206.] 
 


or 


 extent that the Secretary determines the development is 
com at


 


 
 [


(a) In general. 
 (1) Subject to paragraph (2), the Secretary of the Navy may exercise any authority 


combination of authorities in this section for the purpose of developing or facilitating the 
development of Ford Island, Hawaii, to the


p ible with the mission of the Navy. 
(2) The Secretary of the Navy may not exercise any authority under this section until— 
 (A) the Secretary submits to the appropriate committees of Congress congressional 


def seen  committees a master plan for the development of Ford Island, Hawaii; and 
 (B) a period of 30 calendar days has elapsed following the date on which the 


hose committees. 


t, 


erty under the jurisdiction of the Secretary in the State of Hawaii that the 
Sec ta  d


 of the other armed forces; and 


onditions as the 
Secretary considers appropriate to protect the interests of the United States. 


erty under the jurisdiction of the Secretary in the State of Hawaii that the 
Sec ta  d


 (A) is not needed for current operations of the Navy and all of the other armed forces; 
and


may 
her terms as the Secretary considers appropriate to protect the interests of the 


United States. 


notification is received by t
(b) Conveyance authority. 
 (1) The Secretary of the Navy may convey to any public or private person or entity all righ


title, and interest of the United States in and to any real property (including any improvements 
thereon) or personal prop


re ry etermines— 
  (A) is excess to the needs of the Navy and all
  (B) will promote the purpose of this section. 
 (2) A conveyance under this subsection may include such terms and c


(c) Lease authority. 
 (1) The Secretary of the Navy may lease to any public or private person or entity any real 


property or personal prop
re ry etermines— 
 
 
  (B) will promote the purpose of this section. 
 (2) A lease under this subsection shall be subject to section 2667(b)(1) of this title and 


include such ot







 


 (3) A lease of real property under this subsection may provide that, upon termination of the 
lease term, the lessee shall have the right of first refusal to acquire the real property covered by the 
lease if the property is then conveyed under subsection (b). 


 (4)(A) The Secretary may provide property support services to or for real property leased 
under this subsection. 


 (B) To the extent provided in appropriations Acts, any payment made to the Secretary for 
services provided under this paragraph shall be credited to the appropriation, account, or fund from 
which the cost of providing the services was paid. 


(d) Acquisition of leasehold interest by Secretary. 
 (1) The Secretary of the Navy may acquire a leasehold interest in any facility constructed 


under subsection (f) as consideration for a transaction authorized by this section upon such terms 
as the Secretary considers appropriate to promote the purpose of this section. 


 (2) The term of a lease under paragraph (1) may not exceed 10 years, unless the Secretary 
of Defense approves a term in excess of 10 years for purposes of this section. 


 (3) A lease under this subsection may provide that, upon termination of the lease term, the 
United States shall have the right of first refusal to acquire the facility covered by the lease. 


 (e) Requirement for competition.  The Secretary of the Navy shall use competitive procedures 
for purposes of selecting the recipient of real or personal property under subsection (b) and the 
lessee of real or personal property under subsection (c). 


(f) Consideration. 
 (1) As consideration for the conveyance of real or personal property under subsection (b), 


or for the lease of real or personal property under subsection (c), the Secretary of the Navy shall 
accept cash, real property, personal property, or services, or any combination thereof, in an 
aggregate amount equal to not less than the fair market value of the real or personal property 
conveyed or leased. 


 (2) Subject to subsection (i), the services accepted by the Secretary under paragraph (1) 
may include the following: 


  (A) The construction or improvement of facilities at Ford Island. 
  (B) The restoration or rehabilitation of real property at Ford Island. 
  (C) The provision of property support services for property or facilities at Ford Island. 
(g) Notice and wait requirements.  The Secretary of the Navy may not carry out a transaction 


authorized by this section until— 
 (1) the Secretary submits to the appropriate committees of Congress congressional defense 


committees a notification of the transaction, including— 
  (A) a detailed description of the transaction; and 
  (B) a justification for the transaction specifying the manner in which the transaction 


will meet the purposes of this section; and 
 (2) a period of 30 calendar days has elapsed following the date on which the notification is 


received by those committees or, if earlier, a period of 15 days has elapsed from the date on which 
a copy of the notification is provided in an electronic medium pursuant to section 480 of this title. 


 (h) Ford Island Improvement Account. 
 (1) There is established on the books of the Treasury an account to be known as the “Ford 


Island Improvement Account”. 
 (2) There shall be deposited into the account the following amounts: 
  (A) Amounts authorized and appropriated to the account. 







 


 (B) Except as provided in subsection (c)(4)(B), the amount of any cash payment 
received by the Secretary for a transaction under this section. 
 (i) Use of account. 
 (1) Subject to paragraph (2), to the extent provided in advance in appropriations Acts, 


funds in the Ford Island Improvement Account may be used as follows: 
  (A) To carry out or facilitate the carrying out of a transaction authorized by this section. 
  (B) To carry out improvements of property or facilities at Ford Island. 
  (C) To obtain property support services for property or facilities at Ford Island. 
 (2) To extent that the authorities provided under subchapter IV of this chapter chapter 169 


of this title are available to the Secretary of the Navy, the Secretary may not use the authorities in 
this section to acquire, construct, or improve family housing units, military unaccompanied 
housing units, or ancillary supporting facilities related to military housing. 


 (3)(A) The Secretary may transfer funds from the Ford Island Improvement Account to the 
following funds: 


 (i) The Department of Defense Family Housing Improvement Fund established by 
section 2883(a)(1) of this title. 


 (ii) The Department of Defense Military Unaccompanied Housing Improvement 
Fund established by section 2883(a)(2) of this title. 


 (B) Amounts transferred under subparagraph (A) to a fund referred to in that subparagraph 
shall be available in accordance with the provisions of section 2883 of this title for activities 
authorized under subchapter IV of this chapter chapter 169 of this title at Ford Island. 


(j) Inapplicability of certain property management laws.  Except as otherwise provided in this 
section, transactions under this section shall not be subject to the following: 


 (1) Sections 2667 and 2696 of this title. 
 (2) Section 501 of the McKinney-Vento Homeless Assistance Act (42 U.S.C. 11411). 
 (3) Subchapter II of chapter 5 and sections 541-555 of title 40. 
(k) Scoring.  Nothing in this section shall be construed to waive the applicability to any lease 


entered into under this section of the budget scorekeeping guidelines used to measure compliance 
with the Balanced Budget and Emergency Deficit Control Act of 1985. 


(l) Property support service defined.  In this section, the term “property support service” means 
the following: 
  (1) Any utility service or other service listed in section 2686(a) of this title. 
  (2) Any other service determined by the Secretary to be a service that supports the 
operation and maintenance of real property, personal property, or facilities. 


* * * * * * * 
 


§ 2825. Improvements to family housing units  
 


* * * * * * * 
 


(b)(1)   
 


* * * * * * * 
 


If the Secretary concerned makes a determination under the preceding sentence with respect to an 
improvement, the waiver under that sentence with respect to that improvement may take effect 







 


only after the Secretary transmits a notice of the proposed waiver, together with an economic 
analysis demonstrating that the improvement will be cost effective, to the appropriate committees 
of Congress congressional defense committees and a period of 21 days has elapsed after the date 
on which the notification is received by those committees or, if over sooner, a period of 14 days 
has elapsed after the date on which a copy of the notice is provided in an electronic medium 
pursuant to section 480 of this title. 


* * * * * * * 
 
 
§ 2827. Relocation of military family housing units  
 


* * * * * * * 
 


(b) A contract to carry out a relocation of military family housing units under subsection 
(a) may not be awarded until (1) the Secretary concerned has notified the appropriate committees 
of Congress congressional defense committees of the proposed new locations of the housing units 
to be relocated and the estimated cost of and source of funds for the relocation, and (2) a period of 
21 days has elapsed after the notification has been received by those committees or, if over sooner, 
a period of 14 days has elapsed after the date on which a copy of the notification is provided in an 
electronic medium pursuant to section 480 of this title. 


* * * * * * * 
 
 
§ 2828. Leasing of military family housing  
 


* * * * * * * 
 


(f) A lease for family housing facilities, or for real property related to family housing 
facilities, in a foreign country for which the average estimated annual rental during the term of the 
lease exceeds $ 1,000,000 may not be made under this section until (1) the Secretary concerned 
provides to the appropriate committees of Congress congressional defense committees written 
notification of the facts concerning the proposed lease, and (2) a period of 21 days elapses after the 
notification is received by those committees or, if earlier, a period of 14 days has elapsed from the 
date on which a copy of the notification is provided in an electronic medium pursuant to section 
480 of this title. 


* * * * * * * 
 
 
§ 2835. Long-term leasing of military family housing to be constructed  
 


* * * * * * * 
 


(g) Notice and wait requirements.  A contract may not be entered into for the lease of 
housing facilities under this section until— 


(1) the Secretary of Defense, or the Secretary of Homeland Security with respect to the 
Coast Guard, submits to the appropriate committees of Congress congressional defense 







 


committees, in writing, an economic analysis (based upon accepted life cycle costing procedures) 
which demonstrates that the proposed contract is cost-effective when compared with alternative 
means of furnishing the same housing facilities; and 


(2) a period of 21 calendar days has expired following the date on which the economic 
analysis is received by those committees or, if earlier, a period of 14 days has elapsed from the date 
on which a copy of the analysis is provided in an electronic medium pursuant to section 480 of this 
title. 


* * * * * * * 
 
§ 2836. Military housing rental guarantee program  
 


* * * * * * * 
 


(f) Notice and wait requirements.  An agreement may not be entered into under subsection 
(a) until— 


(1) the Secretary of Defense, or the Secretary of Homeland Security with respect to the 
Coast Guard, submits to appropriate committees of Congress congressional defense committees, 
in writing, an economic analysis (based upon accepted life cycle costing procedures) which 
demonstrates that the proposed agreement is cost effective when compared with alternative means 
of furnishing the same housing facilities; and 


* * * * * * * 
 
 
 
§ 2837. Limited partnerships with private developers of housing  
 


* * * * * * * 
 
  (c) Selection of investment opportunities. 


(1) The Secretary concerned shall use publicly advertised, competitively bid or 
competitively negotiated, contracting procedures, as provided in chapter 137 of this title, to enter 
into limited partnerships under subsection (a). 


(2) When a decision is made to enter into a limited partnership under subsection (a), the 
Secretary concerned shall submit a report in writing to the appropriate committees of 
Congress congressional defense committees on that decision. 


* * * * * * * 
 
 
§ 2853. Authorized cost and scope of work variations  
 


* * * * * * * 
 


(c) The limitation on cost variations in subsection (a) or the limitation on scope reduction 
in subsection (b) does not apply if the variation in cost or reduction in the scope of work is 
approved by the Secretary concerned and— 


(1) in the case of a cost increase or a reduction in the scope of work— 







 


(A) the Secretary concerned notifies the appropriate committees of Congress congressional 
defense committees in writing of the cost increase or reduction in scope and the reasons therefor, 
including a description of the funds proposed to be used to finance any increased costs; and 


(B) a period of 21 days has elapsed after the date on which the notification is received by 
the committees or, if over sooner, a period of 14 days has elapsed after the date on which a copy of 
the notification is provided in an electronic medium pursuant to section 480 of this title; or 


(2) in the case of a cost decrease, the Secretary concerned notifies the appropriate 
committees of Congress congressional defense committees in writing not later than 14 days after 
the date funds are obligated in connection with the military construction project or military family 
housing project. 
 
 
§ 2854. Restoration or replacement of damaged or destroyed facilities  
 


* * * * * * * 
 


(b) When a decision is made to carry out construction under this section and the cost of the 
repair, restoration, or replacement is greater than the maximum amount for a minor construction 
project, the Secretary concerned shall notify in writing the appropriate committees of 
Congress congressional defense committees of that decision, of the justification for the projec
the current estimate of the cost of the project, of the source of funds for the project, and of t
justification for carrying out the project under this section.  


t, of 
he 


* * * * * * * 
 
§ 2854a. Conveyance of damaged or deteriorated military family housing; use of proceeds  
 


* * * * * * * 
 


(c) Notice and wait requirements.  The Secretary concerned may not enter into an 
agreement to convey a family housing facility under this section until— 
 (1) the Secretary submits to the appropriate committees of Congress congressional defense 
committees, in writing, a justification for the conveyance under the agreement, including— 


* * * * * * * 
 
§ 2859. Construction requirements related to antiterrorism and force protection or 


urban-training operations  
 


* * * * * * * 
 


(d) Certification required for military construction projects designed to provide training in 
urban operations. 


(1) Except as provided in paragraph (3), the Secretary concerned may not carry out a 
military construction project to construct a facility designed to provide training in urban operations 
for members of the armed forces or personnel of the Department of Defense or other Federal 
agencies until— 







 


(A) the Secretary of Defense approves a strategy for training and facility construction for 
operations in urban terrain; and 


(B) the Under Secretary of Defense for Personnel and Readiness evaluates the project and 
certifies to the appropriate committees of Congress congressional defense committees that the 
project— 


* * * * * * * 
 
§ 2861. Military construction projects in connection with industrial facility investment 


program  
 


* * * * * * * 
 


(c) Notice and wait requirement.  When a decision is made to carry out a project under 
subsection (a), the Secretary of Defense shall notify in writing the appropriate committees of 
Congress congressional defense committees of that decision and the savings estimated to be 
realized from the project.  


* * * * * * * 
 
 
§ 2866. Water conservation at military installations  
 


* * * * * * * 
 


(c) Water conservation construction projects. 
(1) The Secretary of Defense may carry out a military construction project for water 


conservation, not previously authorized, using funds appropriated or otherwise made available to 
the Secretary for water conservation. 


(2) When a decision is made to carry out a project under paragraph (1), the Secretary of 
Defense shall notify the appropriate committees of Congress congressional defense committees of 
that decision.   
 


* * * * * * * 
§ 2875. Investments  
 


* * * * * * * 
 


(e) Congressional notification required.  Amounts in the Department of Defense Family 
Housing Improvement Fund or the Department of Defense Military Unaccompanied Housing 
Improvement Fund may be used to make a cash investment under this section in an eligible entity 
only after the end of the 30-day period beginning on the date the Secretary of Defense submits 
written notice of, and justification for, the investment to the appropriate committees of 
Congress congressional defense committees or, if earlier, the end of the 14-day period beginning 
on the date on which a copy of the notice and justification is provided in an electronic medium 
pursuant to section 480 of this title. 


* * * * * * * 
 







 


§ 2881a. Pilot projects for acquisition or construction of military unaccompanied housing  
 


* * * * * * * 
  
(d) Funding. 
(1) The Secretary of the Navy shall use the Department of Defense Military 


Unaccompanied Housing Improvement Fund to carry out activities under the pilot projects. 
(2) Subject to 30 days prior notification to the appropriate committees of 


Congress congressional defense committees, such additional amounts as the Secretary of Defense 
considers necessary may be transferred to the Department of Defense Military Unaccompanied
Housing Improvement Fund from amounts appropriated for construction of military 
unaccompanied housing in military construction accounts.  The amounts so transferred shall be 
merged with and be available for the same purposes and for the same period of time as amounts 
appropriate


 


d directly to the Fund. 
(e) Reports. 
(1) The Secretary of the Navy shall transmit to the appropriate committees of 


Congress congressional defense committees a report describing— 
(A) each contract for the acquisition of military unaccompanied housing that the Secretary 


proposes to solicit under the pilot projects; 
(B) each conveyance or lease proposed under section 2878 of this title in furtherance of the 


pilot projects; and 
(C) the proposed partial basic allowance for housing rates for each contract as they vary by 


grade of the member and how they compare to basic allowance for housing rates for other 
contracts written under the authority of the pilot programs. 


(2) The report shall describe the proposed contract, conveyance, or lease and the intended 
method of participation of the United States in the contract, conveyance, or lease and provide a 
justification of such method of participation.  The report shall be submitted not later than 30 days 
before the date on which the Secretary issues the contract solicitation or offers the conveyance or 
lease or, if earlier, a period of 15 days has elapsed from the date on which a copy of the report is 
provided in an electronic medium pursuant to section 480 of this title. 


* * * * * * * 
 
 
§ 2883. Department of Defense Housing Funds 
  


* * * * * * * 
 


(f) Notification required for transfers.  A transfer of appropriated amounts to a Fund under 
subparagraph (B) or (G) of paragraph (1) or subparagraph (B) or (G) of paragraph (2) of subsection 
(c) may be made only after the end of the 30-day period beginning on the date the Secretary of 
Defense submits written notice of, and justification for, the transfer to the appropriate committees 
of Congress congressional defense committees or, if earlier, the end of the 14-day period 
beginning on the date on which a copy of the notice and justification is provided in an electronic 
medium pursuant to section 480 of this title.  
 
 







 


§ 2884. Reports  
(a) Project reports. 
(1) The Secretary of Defense shall transmit to the appropriate committees of 


Congress congressional defense committees a report describing— 
 


* * * * * * * 
  


(4) The report shall be submitted not later than 30 days before the date on which the 
Secretary issues the contract solicitation or offers the conveyance or lease or, if earlier, a period of 
15 days has elapsed from the date on which a copy of the report is provided in an electronic 
medium pursuant to section 480 of this title. 
 


* * * * * * * 
§ 2914. Energy conservation construction projects  
 


* * * * * * * 
 


(b) Congressional notification.  When a decision is made to carry out a project under this 
section, the Secretary of Defense shall notify in writing the appropriate committees of 
Congress congressional defense committees of that decision.  


* * * * * * * 








SEC. ___. CONTINUATION OF WARRANT OFFICERS ON ACTIVE DUTY TO 


COMPLETE DISCIPLINARY ACTION. 
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 (a) IN GENERAL.—Chapter 33A of title 10, United States Code, is amended by inserting 


after section 580a following new section: 


“§ 580b. Continuation of warrant officers on active duty to complete disciplinary action 


 “When any action has been commenced against a warrant officer with a view to trying 


such officer by court-martial and such warrant officer is to be separated or retired in accordance 


with this chapter, the Secretary of the military department concerned may delay the separation or 


retirement of the officer, without prejudice to such action, until the completion of the action.”. 


 (b) CLERICAL AMENDMENT.—The table of sections at the beginning of such chapter is 


amended by inserting after the item relating to section 580a the following new item: 


“580b.  Continuation of warrant officers on active duty to complete disciplinary action.”. 
 


Section-by-Section Analysis 
 
 This legislative proposal will amend chapter 33A of title 10, United States Code, by 
adding a new section 580b to authorize the Secretary of the military department concerned to 
delay the mandatory separation of a warrant officer subject to discharge under 10 U.S.C. 580 
until completion of the court-martial process.  This new section would be consistent with 10 
U.S.C. 639, which allows officers in the grade of second lieutenant (or ensign) and above to be 
retained on active duty pending completion of disciplinary action. 
 
 Currently, the U.S. Code does not have a provision similar to 10 U.S.C. 639 applicable to 
regular warrant officers.  As such, there are instances where a warrant officer could be processed 
for separation under 10 U.S.C. 580 for having twice failed selection for promotion at the same 
time he or she is facing trial by court-martial under the Uniform Code of Military Justice 
(UCMJ).  In those instances, the Army must rely on Article 2 of the UCMJ (10 U.S.C. 802) to 
maintain jurisdiction over the warrant officer.   
 
 This legislative change will remove a potential jurisdictional challenge by warrant officer 
defendants who could argue that, by operation of law, 10 U.S.C. 580 terminates the Army’s 
jurisdiction over the defendant once he or she twice fails selection for promotion.  Although 
Article 2, UCMJ, and the common law establish continuing jurisdiction over Service members 
held on active duty with a view toward court-martial under such circumstances, this legislative 
proposal should dispel any possible misunderstanding in that respect. 
 







Budget Implications:  There are no budget implications to appropriated funding.  It does not 
affect personnel end strength or assignment actions. 
 
Changes to Existing Laws:  This proposal would add new section 580b to title 10, United States 
Code (see legislative text for text of new section). 








SEC. ___ .  TECHNICAL AND CLERICAL AMENDMENTS TO CORRECT 


OBSOLETE CROSS-REFERENCE. 
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 (a) CROSS-REFERENCE AMENDMENTS.—Section 382 of title 10, United States Code, is 


amended by striking “section 175 or 2332c” in subsections (a), (b)(2)(C), and (d)(2)(A)(ii) and 


inserting “section 175, 229, or 2332a”. 


 (b) CLERICAL AMENDMENTS.—The heading of such section, and the item relating to such 


section in the table of sections at the beginning of chapter 18 of such title, are each amended by 


striking the fourth, fifth, and sixth words. 


 
Section-by-Section Analysis 


 
 This proposal would make a technical amendment to section 382 of title 10, U.S. Code, 
to reflect that section 2332c of title 18, U.S. Code, was repealed by section 201(c)(1) of the 
Omnibus Consolidated and Emergency Supplemental Appropriations Act of 1999 (Public Law 
105-277) and replaced by a new section 229, as added by section 201(a) of that Act, 
 
       This proposal would also make a technical amendment to section 382 of title 10, U.S. 
Code, in conformance with section 1416(c)(2)(A) of the Defense Against Weapons of Mass 
Destruction Act of 1996 (the National Defense Authorization Act for Fiscal Year 1997; Public 
Law 104-201; title XIV, subtitle A), as amended by section 605q of the Economic Espionage Act 
of 1996 (Public Law 104-294) and section 104 of the Uniting and Strengthening America by 
Providing Appropriate Tools Required to Intercept and Obstruct Terrorism (USA PATRIOT 
ACT) Act of 2001 (Public Law 107-56), which enacted section 2332e of title 18, U.S. Code.  
Section 2332e authorizes the Attorney General to request the Secretary of Defense to provide 
assistance under section 382 of title 10, U.S. Code, in support of Department of Justice activities 
relating to the enforcement of section 2332a during an emergency situation involving a weapon 
of mass destruction. 
 
Changes to Existing Law:  This proposal would make the following changes to section 382 of 
title 10, United States Code: 
 


10 U.S.C. § 382 
 
§ 382. Emergency situations involving chemical or biological weapons of mass destruction 
 
 (a) In General. - The Secretary of Defense, upon the request of the Attorney General, may 
provide assistance in support of Department of Justice activities relating to the enforcement of 
section 175 or 2332c, 229, or 2332a of title 18 during an emergency situation involving a 
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biological or chemical weapon of mass destruction.  Department of Defense resources, including 
personnel of the Department of Defense, may be used to provide such assistance if – 
 


 (1) the Secretary of Defense and the Attorney General jointly determine that an 
emergency situation exists; and 
 
 (2) the Secretary of Defense determines that the provision of such assistance will 
not adversely affect the military preparedness of the United States. 


 
  (b) Emergency Situations Covered. - In this section, the term "emergency situation 
involving a biological or chemical weapon of mass destruction" means a circumstance involving 
a biological or chemical weapon of mass destruction -  
 


 (1) that poses a serious threat to the interests of the United States; and 
 
 (2) in which -  
 


  (A) civilian expertise and capabilities are not readily available to provide 
the required assistance to counter the threat immediately posed by the weapon 
involved; 
 
 (B) special capabilities and expertise of the Department of Defense are 
necessary and critical to counter the threat posed by the weapon involved; and 
 
 (C) enforcement of section 175 or 2332c, 229, or 2332a of title 18 would 
be seriously impaired if the Department of Defense assistance were not provided. 


 
 (c) Forms of Assistance. - The assistance referred to in subsection (a) includes the 
operation of equipment (including equipment made available under section 372 of this title) to 
monitor, contain, disable, or dispose of the weapon involved or elements of the weapon. 
 
 (d) Regulations. - (1) The Secretary of Defense and the Attorney General shall jointly 
prescribe regulations concerning the types of assistance that may be provided under this section. 
Such regulations shall also describe the actions that Department of Defense personnel may take 
in circumstances incident to the provision of assistance under this section. 
 
   (2)(A) Except as provided in subparagraph (B), the regulations may not authorize the 
following actions: 
 


 (i) Arrest. 
 
 (ii) Any direct participation in conducting a search for or seizure of evidence 
related to a violation of section 175 or 2332c, 229, or 2332a of title 18. 
 
  (iii) Any direct participation in the collection of intelligence for law enforcement 
purposes. 
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 (B) The regulations may authorize an action described in subparagraph (A) to be taken 
under the following conditions: 
 


 (i) The action is considered necessary for the immediate protection of human life, 
and civilian law enforcement officials are not capable of taking the action. 
 
 (ii) The action is otherwise authorized under subsection (c) or under otherwise 
applicable law. 


 
 (e) Reimbursements. - The Secretary of Defense shall require reimbursement as a 
condition for providing assistance under this section to the extent required under section 377 of 
this title. 
 
 (f) Delegations of Authority. - (1) Except to the extent otherwise provided by the 
Secretary of Defense, the Deputy Secretary of Defense may exercise the authority of the 
Secretary of Defense under this section. The Secretary of Defense may delegate the Secretary's 
authority under this section only to an Under Secretary of Defense or an Assistant Secretary of 
Defense and only if the Under Secretary or Assistant Secretary to whom delegated has been 
designated by the Secretary to act for, and to exercise the general powers of, the Secretary. 
 
 (2) Except to the extent otherwise provided by the Attorney General, the Deputy Attorney 
General may exercise the authority of the Attorney General under this section. The Attorney 
General may delegate that authority only to the Associate Attorney General or an Assistant 
Attorney General and only if the Associate Attorney General or Assistant Attorney General to 
whom delegated has been designated by the Attorney General to act for, and to exercise the 
general powers of, the Attorney General. 
 
 (g) Relationship to Other Authority. - Nothing in this section shall be construed to restrict 
any executive branch authority regarding use of members of the armed forces or equipment of 
the Department of Defense that was in effect before September 23, 1996. 
 








SEC. ___. AUTHORITY TO DESIGNATE CERTAIN INACTIVE RESERVE OFFICERS 


AS NOT TO BE CONSIDERED FOR SELECTION FOR PROMOTION. 
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 Section 14301 of title 10, United States Code, is amended by adding at the end the 


following new subsection: 


 “(i) CERTAIN OFFICERS NOT TO BE CONSIDERED FOR SELECTION FOR PROMOTION.—The 


Secretary concerned may provide that an officer who is in an active status but in a duty status in 


which the only points the officer accrues under section 12732(a)(2) of this title are pursuant to 


subparagraph (C)(i) of such section (relating to membership in a reserve component) shall not be 


considered for selection for promotion at any time the officer otherwise would be so considered.  


The officer may remain on the reserve active-status list.”. 


 
Section-by-Section Analysis 


 
 Currently, section 14301 of title 10, United States Code, allows consideration for 
promotion to the next higher grade of officers in a non-participatory (membership points only) 
status.  Most of these officers are released from active duty and transferred to the Individual 
Ready Reserve without obtaining a position that allows participation (either paid or non-paid).  
In a non-participatory status, these officers are not as competitive for promotion as those 
currently participating and earning pay and/or points for several reasons.  For example, the 
individual cannot demonstrate the potential to serve in the next higher grade; there is no rater and 
no annual report of performance is written. 
 


Officers accepting separation incentive pay (10 U.S.C. 1174(e), 1174a, and 1175) incur a 
commitment to serve in the Individual Ready Reserve (IRR) for a period of time.  During the 
first three years, most of these officers will compete for both in- and above-the-zone promotions.  
Because of their non-participatory status, they will likely be non-selected for promotion.  
Screening and reassignment of officers to the Inactive Status List is one solution, but in the case 
of those with separation incentive pay, not permissible by law.  These officers must remain in the 
Individual Ready Reserve and are therefore vulnerable for promotion consideration and removal 
from the Reserve Active-Status List (RASL) due to twice failing selection for promotion. 
 


For those not affected by separation incentive pay restraints, after two years in the 
Individual Ready Reserve (where available for a presidential recall), they would be successively 
screened to the Inactive Status List (where they are unavailable for presidential recall, but 
available to higher levels of mobilization (congressionally-declared war or national emergency)).  
This status prevents promotion consideration until a Reserve assignment is located and the 


  







officer again is competitive for promotion.  Screening to the Inactive Status List does not solve 
the non-select problem, as the screening may not occur prior to in-promotion-zone consideration 
and cannot occur until after a minimum of three years have passed for those who accepted 
separation incentive pay.   
 


This proposal would authorize the Secretaries of the military departments to defer 
promotion eligibility.  Trained personnel would be allowed to fulfill their contractual obligation 
to the Reserve, remain a mobilization asset, and eventually be screened to Inactive Status where 
a less career-ending removal from the RASL is available.  If the officer desires to pursue a 
Reserve career, the officer is not, at best, in a deferred status (once not selected for promotion) 
or, at worst, not ever eligible for participation in the Reserve because of twice non-selection for 
promotion and removal from the RASL.  Therefore, the officer has time to become competitive 
and contribute to the Reserve forces. 
 
Budget Implications:  Selection Boards take the time and expense to review the records of non-
participating officers assigned to the IRR.  This proposal permits the military departments to 
defer promotion eligibility of officers assigned to the IRR and, thereby, reduces the time and 
expense of affected Boards.  The proposal should have no budgetary impact.   
 
AFR Comptroller has verified that any budgetary impact that this initiative creates will be 
addressed with appropriations identified in the table below: 
 


RESOURCE REQUIREMENTS ($MILLIONS) 
 FY 2011 FY 2012 FY 2013 FY 2014 FY 2015 Appropriation 


To 
Budget 
Activity


Line 
Item


USAFR $1.703 $1.763 $1.861 $1.861 $1.999 Reserve 
Personnel, Air 


Force 


01 10 
20 
30 
40 
60 
70 
80 
90 
100 
120 
130 


 
Changes to Existing Law:  This proposal would make the following changes to section 14301 
of title 10, United States Code:  
 
SEC. 14301. ELIGIBILITY FOR CONSIDERATION FOR PROMOTION: GENERAL 


RULES. 
 
 (a) – (h) * * * 
 


* * * * * * * 


  







  


 
 “(i) CERTAIN OFFICERS NOT TO BE CONSIDERED FOR SELECTION FOR PROMOTION.—The 
Secretary concerned may provide that an officer who is in an active status but in a duty status in 
which the only points the officer accrues under section 12732(a)(2) of this title are pursuant to 
subparagraph (C)(i) of such section (relating to membership in a reserve component) shall not be 
considered for selection for promotion at any time the officer otherwise would be so considered.  
The officer may remain on the reserve active-status list. 








SEC. ___. MILEAGE REIMBURSEMENT FOR PRIVATELY OWNED VEHICLES. 1 
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 (a) SINGLE STANDARD MILEAGE RATE ESTABLISHED BY GSA.—Section 5704(a)(1) of 


title 5, United States Code, is amended by striking “not exceed” and inserting “equal”. 


 (b) PRESCRIPTION OF MILEAGE REIMBURSEMENT RATES.—Section 5707(b) of such title is 


amended— 


  (1) by amending paragraph (1)(A) to read as follows: 


 “ (1)(A) The Adminstrator of General Services shall conduct periodic 


investigations of the cost of travel and the operation of privately owned airplanes and 


privately owned motorcycles by employees while engaged on official business, and shall 


report the results of such investigations to Congress at least once a year.”; and 


  (2) by amending paragraph (2)(A)(i) to read as follows: 


 “(i) shall prescribe a mileage reimbursement rate for privately owned 


automobiles which equals, as provided in section 5704(a)(1) of this title, the 


single standard mileage rate established by the Internal Revenue Service, and”. 


 
Section-by-Section Analysis 


 
 This proposal would apply to all Federal government employees and members of the 
uniformed services traveling on behalf of the Federal government in a privately owned 
automobile, by establishing a rate that provides adequate compensation for employees who 
perform temporary duty travel.  As the Internal Revenue Service (IRS) does not establish similar 
rates for the use of a privately owned aircraft or motorcycle, the General Services Administration 
(GSA) would continue to conduct studies to establish those rates. 
 
 Historical data indicates that over the last decade, the rate GSA established for the 
mileage allowance for privately owned automobiles has always been the same as what IRS has 
set.  Once again, this indicates a redundant process with no value added.  This legislative 
proposal would authorize the Secretaries of the military departments and all Government 
employees’ organizations to quickly implement the new mileage rate and eliminate the 
redundancy in the current process today.  For example, on November 27, 2008 the IRS published 
IR-2007-192, decreasing the standard mileage rate to .55 cents effective January 1, 2009.  The 
GSA conducted a like study and on January 15, 2009 updated the Federal Register, Volume 74 







No. 10, establishing the same rate as the IRS with an effective date of January 1, 2009.  Due to 
the mileage decrease and the effective date of the change, Secretaries of the military departments 
and Government employee’s organizations were not given adequate administrative and 
processing time.  Because the rate decrease was retroactive, travelers paid for mileage before the 
rate change was published were overpaid.  If the military departments do not correct the claim 
and subsequently collect the overpayment, the travelers will have a tax burden for the 
overpayment.  If they do correct the claim, the traveler will have to repay the overpayment.  
Either way, the government bears the extra burden to collect the amount due or go through the 
waiver process, or correct the member’s taxable wages under IRS law.  In cases where the 
mileage rates increase retroactively, travelers could be shortened allowances if the necessary 
administrative and processing time is not allowed and the claim is settled prior to the updates.   
Once again this poses an unnecessary burden in terms of man-hour and administration to provide 
supplemental payments or can shorten a traveler’s mileage allowance if not identified.  Last year, 
the GSA sought to eliminate this redundancy as a savings to taxpayers, but was not successful in 
obtaining sponsorship.   
 
Budget Implications:  This proposal would have no impact on agency budgets and may result in 
potential savings to the government.  Using the maximum GSA publication date of 108 days 
from when the IRS announced the rate and GSA published the rate in the Federal Register, the 
Department of Defense (DoD) assumes that the members could potentially be in debt if the rate 
is lower than the previous year’s established rate.  In this case, the DoD assume the temporary 
duty mileage rate drops from .55 cents to .50 cents.  Members who traveled between the January 
1 effective date and the March 19 effective date (108 days) are overpaid.  If 100 members from 
each of the seven uniformed services were overpaid and the total cost is greater than $10.00 
dollars, the Defense Finance and Accounting Service is obligated to recoup this payment.  At the 
cost of $43.00 for a manual voucher, this cost alone is $43.00 x 700= $30,100 spent to recoup, at 
a minimum, $7,000 ($10.00 x 700).  Use of an electronic voucher will reduce the cost from 
$30,000 to $2,100; however, the true cost will range between $2,100 to $30,000 to recoup 
$7,000.  Over the entire Federal government the potential for a cost savings or cost neutrality is 
increased exponentially, not to mention the indirect costs of identifying service members and 
civilians’ overpaid, sending out debt notices and taking recoupment actions. 
 
Change to Existing Law:  This proposal would make the following changes to sections section 
5704 and 5707 of title 5, United States Code: 
 
§ 5704. Mileage and related allowances 
 
 (a)(1) Under regulations prescribed under section 5707 of this title, an employee who is 
engaged on official business for the Government is entitled to a rate per mile established by the 
Administrator of General Services, instead of the actual expenses of transportation, for the use of 
a privately owned automobile when that mode of transportation is authorized or approved as 
more advantageous to the Government. In any year in which the Internal Revenue Service 
establishes a single standard mileage rate for optional use by taxpayers in computing the 
deductible costs of operating their automobiles for business purposes, the rate per mile 
established by the Administrator shall not exceed equal the single standard mileage rate 
established by the Internal Revenue Service. 


* * * * * 







§ 5707.  Regulations and reports 
* * * * * 


  (b) The Administrator of General Services shall prescribe the mileage reimbursement 
rates for use on official business of privately owned airplanes, privately owned automobiles, and 
privately owned motorcycles while engaged on official business as provided for in section 5704 
of this title as follows: 


 (1)(A) The Administrator of General Services, in consultation with the Secretary 
of Transportation, the Secretary of Defense, and representatives of organizations of 
employees of the Government, shall conduct periodic investigations of the cost of travel 
and the operation of privately owned airplanes and privately owned motorcycles by 
vehicles to employees while engaged on official business, and shall report the results of 
such investigations to Congress at least once a year.  


* * * * * 
  (2)(A) The Administrator shall issue regulations under this section which— 


 (i) shall prescribe a mileage reimbursement rate which reflects the current 
costs as determined by the Administrator of operating for privately owned 
automobiles, and which equals shall not exceed, as provided in section 5704(a)(1) 
of this title, the single standard mileage rate established by the Internal Revenue 
Service, and 


* * * * * 
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SEC. ___. AUTHORITY FOR PERMANENT PROFESSORS AT THE UNITED 


STATES AIR FORCE ACADEMY TO HOLD COMMAND POSITIONS 


WHILE ON PERIODS OF SABBATICAL. 


 Section 9334(b) of title 10, United States Code, is amended by adding at the end the 


following new sentence: “However, a permanent professor who is on an operational tour or 


sabbatical duty away from the Academy may, if so authorized by the Secretary of the Air Force, 


exercise command of units to which assigned while on such duty.”.


 
Section-by-Section Analysis 


 
 This proposal would amend section 9334(b) of title 10, United States Code, to allow 
permanent professors at the United States Air Force Academy (USAFA), at the discretion of the 
Secretary of the Air Force, to exercise command in units to which they are assigned, eligible to 
command and present for duty, while on sabbatical.  
 
 Section 9334(b) states that “The permanent professors and the director of admissions 
exercise command only in the academic departments of the Academy.”  By implication, this 
subsection appears to prohibit permanent professors from exercising command elsewhere.  The 
legislative history of section 9334(b) is silent regarding the intent of Congress in this regard.  
However, the placement of this subsection immediately following a subsection which addresses 
the supervisory responsibilities of the Superintendent suggests that Congress’s concern was the 
prevention of permanent professors from assuming command only of the Academy in the 
absence of the Superintendent (or the Commandant or the Dean of the Faculty).  Keeping these 
military officers from being appointed to other command positions was an unintended result of 
this Congressional Act.  Therefore, the proposed change to section 9334(b) would allow 
permanent professors to exercise command while away from USAFA on sabbatical (assigned or 
attached to other commands), at the direction of the Secretary of the Air Force.  This command 
opportunity would not be limited to Air Force units, but rather would include any unit (joint or 
otherwise) to which the permanent professor is assigned, present for duty, and eligible to 
command.  This would benefit the Air Force by emphasizing force development through better 
integration of academic and operational environments.  It further provides the expeditionary Air 
Force with more options in a resource constrained environment.  
 
 The 2003 Agenda for Change recommended USAFA permanent professors to serve away 
from USAFA every five years in order to maintain currency with Air Force operations. 
Increasingly, USAFA personnel including permanent professors are supporting AEF 
deployments, including some for short-term command positions (not Air Force command 
boarded positions) and Air Force other operational requirements.  This change would provide 
“real world” operational experience that would benefit both the individual and the cadets when 


 
 







   


 


 


the professors return to the Academy and provide stronger operational links to the “Air Force’s 
Academy.” 
 
Changes to Existing Law:  This proposal would make the following changes to 10 U.S.C. 9334: 
 
§ 9334. Command and supervision 
 (a) The immediate government of the Academy is under the Superintendent, who is also 
the commanding officer of the Academy and of the military post. 
 (b) The permanent professors and the director of admissions exercise command only in 
the academic department of the Academy.  However, a permanent professor who is on an 
operational tour or sabbatical duty away from the Academy may, if so authorized by the 
Secretary of the Air Force, exercise command of units to which assigned while on such duty. 
 


 
 





		Changes to Existing Law:  This proposal would make the following changes to 10 U.S.C. 9334:






 


SEC. ___. REPEAL AUTOMATIC ENROLLMENT IN FAMILY SERVICEMEMBERS' 


GROUP LIFE INSURANCE FOR MILITARY MEMBERS WHO ARE 


MARRIED TO OTHER MILITARY MEMBERS. 
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Section 1967(a)(1) of title 38, United States Code, is amended— 


 (1) in subparagraph (A)(ii), by inserting "other than a dependent who is also a 


member of a uniformed service and, because of such membership, automatically insured 


under this paragraph” after "insurable dependent of the member"; and 


 (2) in subparagraph (C)(ii), by inserting “other than a dependent who is also a 


member of a uniformed service and, because of such membership, automatically insured 


under this paragraph” after "insurable dependent of the member”.


 
Section-by-Section Analysis 


 This proposal would remove automatic enrollment in Family Servicemembers’ Group 
Life Insurance (FSGLI) for uniformed members who are married to other uniformed members.   
 
 Just like the basic SGLI program, statutory construction of the FSGLI program provides 
for negative enrollment, that is, the spouse of a servicemember is covered automatically, whether 
or not the member is paying premiums or has actively elected the insurance.  There are over 
30,000 cases of military members who owe retroactive premiums for FSGLI because they did 
not register their spouse (often a military spouse) in the Defense Enrollment Eligibility Reporting 
System (DEERS) and, therefore, premiums were not collected from the member.  This is 
especially true of military members who are aware that their spouses are registered in DEERS 
already, but may not be identified as their spouse. 
 
 This proposal would allow a uniformed member to continue FSGLI coverage for their 
uniformed spouse, if desired.  However, it would remove the automatic enrollment feature. 
 
Changes to Existing Law:  This section would make the following changes to section 1967 of 
title 38, United States Code: 
 
§ 1967. Persons insured; amount 
 (a)(1) Subject to an election under paragraph (2), any policy of insurance purchased by 
the Secretary under section 1966 of this title shall automatically insure the following persons 
against death: 







 


 (A) In the case of any member of a uniformed service on active duty (other than 
active duty for training)— 
  (i) the member; and 


 (ii) each insurable dependent of the member other than a dependent who is 
also a member of a uniformed service and, because of such membership, 
automatically insured under this paragraph. 


 (B) Any member of a uniformed service on active duty for training or inactive 
duty training scheduled in advance by competent authority. 
 (C) In the case of any member of the Ready Reserve of a uniformed service who 
meets the qualifications set forth in section 1965(5)(B) of this title— 
  (i) the member; and 


 (ii) each insurable dependent of the member other than a dependent who is 
also a member of a uniformed service and, because of such membership, 
automatically insured under this paragraph. 


 (2)(A) A member may elect in writing not to be insured under this subchapter. 
 (B) A member may elect in writing not to insure the member's spouse under this 
subchapter. 
 (3)(A) Subject to subparagraphs (B) and (C), the amount for which a person is insured 
under this subchapter is as follows: 


 (i) In the case of a member, $400,000. 
 (ii) In the case of a member's spouse, $100,000. 
 (iii) In the case of a member's child, $10,000.  


 (B) A member may elect in writing to be insured or to insure the member's spouse in an 
amount less than the amount provided for under subparagraph (A). The member may not elect to 
insure the member's child in an amount less than $10,000. The amount of insurance so elected 
shall, in the case of a member, be evenly divisible by $50,000 and, in the case of a member's 
spouse,, be evenly divisible by $10,000. 
 (C) In no case may the amount of insurance coverage under this subsection of a member's 
spouse exceed the amount of insurance coverage of the member. 
 (4)(A) An insurable dependent of a member is not insured under this chapter unless the 
member is insured under this subchapter. 
 (B) An insurable dependent who is a child may not be insured at any time by the 
insurance coverage under this chapter of more than one member. If an insurable dependent who 
is a child is otherwise eligible to be insured by the coverage of more than one member under this 
chapter, the child shall be insured by the coverage of the member whose eligibility for insurance 
under this subchapter occurred first, except that if that member does not have legal custody of 
the child, the child shall be insured by the coverage of the member who has legal custody of the 
child. 
 (5) The insurance shall be effective with respect to a member and the insurable 
dependents of the member on the latest of the following dates: 


 (A) The first day of active duty or active duty for training.  
 (B) The beginning of a period of inactive duty training scheduled in advance by 
competent authority.  
 (C) The first day a member of the Ready Reserve meets the qualifications set 
forth in subparagraph (B) or (C) of section 1965(5) of this title.  







 


 (D) The date certified by the Secretary to the Secretary concerned as the date 
Servicemembers' Group Life Insurance under this subchapter for the class or group 
concerned takes effect.  
 (E) In the case of an insurable dependent who is a spouse, the date of marriage of 
the spouse to the member.  
 (F) In the case of an insurable dependent who is a child, the date of birth of such 
child or, if the child is not the natural child of the member, the date on which the child 
acquires status as an insurable dependent of the member.  
 


* * * * * * * 





		 This proposal would remove automatic enrollment in Family Servicemembers’ Group Life Insurance (FSGLI) for uniformed members who are married to other uniformed members.  






SEC. ___. REPEAL OF PROHIBITON OF CERTAIN CONTRACTS BY MISSILE 


DEFENSE AGENCY WITH FOREIGN ENTITIES.  
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 Section 222 of the National Defense Authorization Act for Fiscal Years 1988 and 1989 


(Public Law 100-180; 10 U.S.C. 2431 note) is repealed. 


 
Section-by-Section Analysis 


 
  Section 222 of the National Defense Authorization Act for Fiscal Years 1988 and 1989 
(Pub.L.100-180; Dec. 4, 1987) (10 U.S.C. 2431 note) provides, in pertinent part, that “Funds 
appropriated to or for the use of the Department of Defense may not be used for the purpose of 
entering into or carrying out any contract with a foreign government or a foreign firm if the 
contract provides for the conduct of research, development, test, or evaluation in connection with 
the Strategic Defense Initiative program.”   
 
 That section hinders the efforts of the Missile Defense Agency to contract directly with 
foreign governments and entities, with limited exceptions.  National Security Presidential 
Directive/NSPD-23, dated December 16, 2002, states that it is essential that we work with our 
friends and allies around the world to defend against global missile threats.  In NSPD-23, the 
President directed the Secretary of Defense to structure the missile defense program in a manner 
that encourages industrial participation by friends and allies, consistent with U.S. national 
security.  Toward this goal, the President decreed that “[a]s part of our efforts to deepen missile 
defense cooperation with friends and allies, the United States shall seek to eliminate unnecessary 
impediments.”  The interests of the United States would be furthered by the repeal of section 222 
of the National Defense Authorization Act for Fiscal Years 1988 and 1989. 
 
Changes to Existing Law:  This proposal would repeal section 222 of the National Defense 
Authorization Act for Fiscal Years 1988 and1989 (10 U.S.C. 2431 note).  
 
SEC. 222. PROHIBITION OF CERTAIN CONTRACTS WITH FOREIGN ENTITIES. 
 
 (a) SDI CONTRACTS WITH FOREIGN ENTITIES.—Funds appropriated to or for the use of 
the Department of Defense may not be used for the purpose of entering into or carrying out any 
contract with a foreign government or a foreign firm if the contract provides for the conduct of 
research, development, test, or evaluation in connection with the Strategic Defense Initiative 
program. 
 
 (b) TEMPORARY SUSPENSION OF PROHIBITION UPON CERTIFICATION OF THE SECRETARY 
OF DEFENSE.—The prohibition in subsection (a) shall not apply to a contract in any fiscal year if 
the Secretary of Defense certifies to Congress in writing at any time during such fiscal year that 
the research, development, testing, or evaluation to be performed under such contract cannot be 
competently performed by a United States firm at a price equal to or less than the price at which 
the re- search, development, testing, or evaluation would be performed by a foreign firm. 







 
 (c) EXCEPTIONS FOR CERTAIN CONTRACTS.—The prohibition in subsection (a) shall not 
apply to a contract awarded to a foreign government or foreign firm if -- 


 (1) the contract is to be performed within the United States; 
 (2) the contract is exclusively for research, development, test, or evaluation in 
connection with antitactical ballistic missile systems; or 
 (3) that foreign government or foreign firm agrees to share a substantial portion of 
the total contract cost. 


 
 (d) DEFINITIONS.—In this section: 


 (1) The term "foreign firm" means a business entity owned or controlled by one or 
more foreign nationals or a business entity in which more than 50 percent of the stock is 
owned or controlled by one or more foreign nationals. 
 (2) The term "United States firm" means a business entity other than a foreign 
firm. 


 (e) TRANSITION.—The prohibition in subsection (a) shall not apply to a contract entered 
into before the date of the enactment of this Act. 
 








SEC. ___. AUTHORITY FOR WORKING-CAPITAL FUNDED ARMY INDUSTRIAL 


FACILITIES AND ARSENALS TO SELL ARTICLES AND 


SERVICES OUTSIDE THE DEPARTMENT OF DEFENSE. 
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 (a) REVISION OF AUTHORITY TO SELL ARTICLES AND SERVICES.—Paragraph (2) of section 


2563(a) of title 10, United States Code, is amended to read as follows: 


 “(2) Articles and services referred to in paragraph (1) are articles and services that are 


manufactured or performed by any working-capital funded industrial facility of the armed 


forces.”. 


 (b) CONFORMING REPEAL OF LIMITATIONS ON SALE OF MANUFACTURED ARTICLES OR 


SERVICES BY ARMY INDUSTRIAL FACILITIES.—(1) Section 4543 of such title is repealed. 


 (2) The table of sections at the beginning of chapter 433 of such title is amended by 


striking the item relating to section 4543. 


 
Section-by-Section Analysis 


 
This proposal would amend section 2563 of title 10, United States Code, to enable all 


working capital-funded (WCF) industrial facilities and arsenals to sell their products and services 
outside the Department of Defense (DoD).  The current statute allows for the sales of articles or 
services outside the Department of Defense, but does not apply to WCF Army industrial 
facilities (including a Department of the Army arsenal) that manufacture large caliber cannons, 
gun mounts, recoil mechanisms, ammunition, munitions, or components thereof, which are 
governed by regulations required by section 4543 of title 10.  These latter Army industrial 
facilities do not have access to equivalent authority under any other statutes that govern public-
private partnering to sell articles or services outside DoD and therefore have limited ability to 
achieve the same level of benefits.  As a result, a significant portion of the Army’s industrial 
base remains limited in its ability to engage in public-private partnering.  


 
Subject to section 38 of the Arms Export Control Act (22 U.S.C. 2778), the proposed 


legislation would eliminate the specific restrictions on ammunition plants, depots and arsenals in 
section 2563, and allow all WCF industrial facilities to sell services and articles outside DoD.  
The public-private partnering that results from the sale of services and articles under section 
2563 has been widely recognized by Congress and the DoD for the value it brings to the 
industrial base.  Both have actively encouraged public-private partnering.  Those facilities that 
have made effective use of section 2563 authority and built substantial partnerships have reduced 







the cost of products; obtained private sector investment in government facilities; and enhanced 
readiness by improving quality and timeliness of industrial facilities.   


 
Finally, this legislative proposal would repeal section 4543 of title 10, United States 


Code.  If the authority to sell services and articles under section 2563 is extended to include 
Army industrial facilities that manufacture large caliber cannons, gun mounts, recoil 
mechanisms, ammunition, munitions, or components thereof, the regulations required by section 
4543 are no longer necessary.  All WCF industrial facilities would remain bound by the existing 
conditions and methods of sale contained in section 2563, including application of export 
controls provided for in section 38 of the Arms Export Control Act (22 U.S.C. 2778). 
 
Changes to Existing Law:  This proposal would make the following changes to section 2563 of 
title 10, United States Code: 
 
§ 2563.  Articles and services of industrial facilities: sale to persons outside the Department 


of Defense 
 (a) AUTHORITY TO SELL OUTSIDE DOD.—(1) The Secretary of Defense may sell in 
accordance with this section to a person outside the Department of Defense articles and services 
referred to in paragraph (2) that are not available from any United States commercial source. 
 (2)(A) Except as provided in subparagraph (B), articles Articles and services referred to 
in paragraph (1) are articles and services that are manufactured or performed by any working-
capital funded industrial facility of the armed forces. 
 (B) The authority in this section does not apply to sales of articles and services by a 
working-capital funded Army industrial facility (including a Department of the Army arsenal) 
that manufactures large caliber cannons, gun mounts, recoil mechanisms, ammunition, 
munitions, or components thereof, which are governed by regulations required by section 4543 
of this title. 
 (b) DESIGNATION OF PARTICIPATING INDUSTRIAL FACILITIES.—The Secretary may 
designate facilities referred to in subsection (a) as the facilities from which articles and services 
manufactured or performed by such facilities may be sold under this section. 
 (c) CONDITIONS FOR SALES.—(1) A sale of articles or services may be made under this 
section only if— 


 (A) the Secretary of Defense determines that the articles or services are not 
available from a commercial source in the United States; 
 (B) the purchaser agrees to hold harmless and indemnify the United States, except 
as provided in paragraph (3), from any claim for damages or injury to any person or 
property arising out of the articles or services; 
 (C) the articles or services can be substantially manufactured or performed by the 
industrial facility concerned with only incidental subcontracting; 
 (D) it is in the public interest to manufacture the articles or perform the services; 
 (E) the Secretary determines that the sale of the articles or services will not 
interfere with the military mission of the industrial facility concerned; and 
 (F) the sale of the goods and services is made on the basis that it will not interfere 
with performance of work by the industrial facility concerned for the Department of 
Defense. 







 (2) The Secretary of Defense may waive the condition in paragraph (1)(A) and subsection 
(a)(1) that an article or service must be not available from a United States commercial source in 
the case of a particular sale if the Secretary determines that the waiver is necessary for reasons of 
national security and notifies Congress regarding the reasons for the waiver. 
 (3) Paragraph (1)(B) does not apply in any case of willful misconduct or gross negligence 
or in the case of a claim by a purchaser of articles or services under this section that damages or 
injury arose from the failure of the Government to comply with quality, schedule, or cost 
performance requirements in the contract to provide the articles or services. 
 (d) METHODS OF SALE.—(1) The Secretary shall permit a purchaser of articles or services 
under this section to use advance incremental funding to pay for the articles or services. 
 (2) In the sale of articles and services under this section, the Secretary shall— 


 (A) charge the purchaser, at a minimum, the variable costs, capital improvement 
costs, and equipment depreciation costs that are associated with the articles or services 
sold; 
 (B) enter into a firm, fixed-price contract or, if agreed by the purchaser, a cost 
reimbursement contract for the sale; and 
 (C) develop and maintain (from sources other than appropriated funds) working 
capital to be available for paying design costs, planning costs, procurement costs, and 
other costs associated with the articles or services sold. 


 (e) DEPOSIT OF PROCEEDS.—Proceeds from sales of articles and services under this 
section shall be credited to the funds, including working capital funds and operation and 
maintenance funds, incurring the costs of manufacture or performance. 
 (f) RELATIONSHIP TO ARMS EXPORT CONTROL ACT.—Nothing in this section shall be 
construed to affect the application of the export controls provided for in section 38 of the Arms 
Export Control Act (22 U.S.C. 2778) to items which incorporate or are produced through the use 
of an article sold under this section. 
 (g) DEFINITIONS.—In this section: 


 (1) The term “advance incremental funding”, with respect to a sale of articles or 
services, means a series of partial payments for the articles or services that includes— 


 (A) one or more partial payments before the commencement of work or 
the incurring of costs in connection with the manufacture of the articles or the 
performance of the services, as the case may be; and 
 (B) subsequent progress payments that result in full payment being 
completed as the required work is being completed. 


 (2) The term “not available”, with respect to an article or service proposed to be 
sold under this section, means that the article or service is unavailable from a commercial 
source in the required quantity and quality or within the time required. 
 (3) The term “variable costs”, with respect to sales of articles or services, means 
the costs that are expected to fluctuate directly with the volume of sales and— 


 (A) in the case of articles, the volume of production necessary to satisfy 
the sales orders; or 
 (B) in the case of services, the extent of the services sold. 


 
This proposal would repeal section 4543 of title 10, United States Code: 
 







§ 4543. Army industrial facilities: sales of manufactured articles or services outside 
Department of Defense 


 (a) AUTHORITY TO SELL OUTSIDE DOD.—Regulations under section 2208(h) of this title 
shall authorize a working-capital funded Army industrial facility (including a Department of the 
Army arsenal) that manufactures large caliber cannons, gun mounts, recoil mechanisms, 
ammunition, munitions, or components thereof to sell manufactured articles or services to a 
person outside the Department of Defense if— 


 (1) in the case of an article, the article is sold to a United States manufacturer, 
assembler, developer, or other concern—  


 (A) for use in developing new products;  
 (B) for incorporation into items to be sold to, or to be used in a contract 
with, an agency of the United States;  
 (C) for incorporation into items to be sold to, or to be used in a contract 
with, or to be used for purposes of soliciting a contract with, a friendly foreign 
government; or  
 (D) for use in commercial products;  


 (2) in the case of an article, the purchaser is determined by the Department of 
Defense to be qualified to carry out the proposed work involving the article to be 
purchased;  
 (3) the sale is to be made on a basis that does not interfere with performance of 
work by the facility for the Department of Defense or for a contractor of the Department 
of Defense;  
 (4) in the case of services, the services are related to an article authorized to be 
sold under this section and are to be performed in the United States for the purchaser;  
 (5) the Secretary of the Army determines that the articles or services are not 
available from a commercial source located in the United States;  
 (6) the purchaser of an article or service agrees to hold harmless and indemnify 
the United States, except in a case of willful misconduct or gross negligence, from any 
claim for damages or injury to any person or property arising out of the article or service;  
 (7) the article to be sold can be manufactured, or the service to be sold can be 
substantially performed, by the industrial facility with only incidental subcontracting;  
 (8) it is in the public interest to manufacture such article or perform such service; 
and  
 (9) the sale will not interfere with performance of the military mission of the 
industrial facility.  


 (b) ADDITIONAL REQUIREMENTS.—The regulations shall also— 
 (1) require that the authority to sell articles or services under the regulations be 
exercised at the level of the commander of the major subordinate command of the Army 
with responsibility over the facility concerned;  
 (2) authorize a purchaser of articles or services to use advance incremental 
funding to pay for the articles or services; and  
 (3) in the case of a sale of commercial articles or commercial services in 
accordance with subsection (a) by a facility that manufactures large caliber cannons, gun 
mounts, or recoil mechanisms, or components thereof, authorize such facility—  


 (A) to charge the buyer, at a minimum, the variable costs that are 
associated with the commercial articles or commercial services sold;  







 (B) to enter into a firm, fixed-price contract or, if agreed by the buyer, a 
cost reimbursement contract for the sale; and  
 (C) to develop and maintain (from sources other than appropriated funds) 
working capital to be available for paying design costs, planning costs, 
procurement costs, and other costs associated with the commercial articles or 
commercial services sold.  


 (c) RELATIONSHIP TO ARMS EXPORT CONTROL ACT.—Nothing in this section shall be 
construed to affect the application of the export controls provided for in section 38 of the Arms 
Export Control Act (22 U.S.C. 2778) to items which incorporate or are produced through the use 
of an article sold under this section. 
 (d) DEFINITIONS.—In this section: 


 (1) The term “commercial article” means an article that is usable for a nondefense 
purpose.  
 (2) The term “commercial service” means a service that is usable for a nondefense 
purpose.  
 (3) The term “advance incremental funding”, with respect to a sale of articles or 
services, means a series of partial payments for the articles or services that includes—  


 (A) one or more partial payments before the commencement of work or 
the incurring of costs in connection with the production of the articles or the 
performance of the services, as the case may be; and  
 (B) subsequent progress payments that result in full payment being 
completed as the required work is being completed.  


 (4) The term “variable costs”, with respect to sales of articles or services, means 
the costs that are expected to fluctuate directly with the volume of sales and—  


 (A) in the case of articles, the volume of production necessary to satisfy 
the sales orders; or  
 (B) in the case of services, the extent of the services sold. 


 
CHAPTER 433—PROCUREMENT 


Section 
[4531.  Repealed] 
4532.  Factories and arsenals: manufacture at; abolition of. 
[4533-4535.  Repealed] 
4536.  Equipment: Post bakeries, schools, kitchens, and mess halls. 
[4537-4539.  Repealed] 
4540.  Architectural and engineering services. 
4541.  Army arsenals: treatment of unutilized or underutilized plant-capacity costs. 
4542.  Technical data packages for large-caliber cannon: prohibition on transfers to foreign 
                countries; exception. 
4543.  Army industrial facilities: sales of manufactured articles or services outside Department  
                of Defense 
4544.  Army industrial facilities: cooperative activities with non-Army entities. 


 
 








 


SEC. ___. AUTHORITY FOR SERVICE COMMITMENT FOR RESERVISTS WHO 


ACCEPT FELLOWSHIPS, SCHOLARSHIPS, OR GRANTS TO BE 


PERFORMED IN THE SELECTED RESERVE. 


1 


2 


3 


4 


5 


6 


7 


8 


9 


 (a) IN GENERAL.—Section 2603(b) of title 10, United States Code, is amended by 


inserting “(or in the case of a member of the Selected Reserve, on active duty or in the Selected 


Reserve as specified in the agreement)” after “active duty”. 


  (b) EFFECTIVE DATE.—The amendment made by subsection (a) shall apply to agreements 


entered into under section 2603(b) of title 10, United States Code, after the date of the enactment 


of this Act.  


 
Section-by-Section Analysis 


  
 This amendment clarifies service commitment requirements for Reservists who attend 
fellowship developmental education programs.   
  


Current law requires individuals to complete their obligation on “active duty” for a period 
“three times the length of the period of the education or training.”  For the Reserve Components 
this is an issue as the components maintain a limited number of full-time active duty positions 
and these are managed as a career program.  The intent of the fellowship program is not to create 
active-duty Reservists.  Rather, the intent is to take Reservists with senior leader and/or 
command potential and provide them with experience in the legislative and budgeting process, 
inter-agency process, National Security Strategy, and enhance critical thinking skills and 
perspective through a rigorous academic program. 
 


Fellowships are treated differently than other educational programs.  In the Air Force, 
fellowships counts as in-residence developmental education (IDE/SDE).  All other IDE/SDE 
programs permit a Reservist to continue service in their chosen status for a specified period 
(three years) following completion of the IDE/SDE program.   Given the number of the days 
associated with service as a traditional Reservist or individual mobilization augmentee, the 
fellow has three-times the commitment.  Continued service as a traditional Reservist or 
individual mobilization augmentee would permit the fellow/potential leader to take the 
experience back to the field. 
 


This amendment would maintain the integrity of the program by ensuring an obligation 
for continued service in the Reserve Component.  It would also ensure all categories of the 
Reserve Component have the same leadership and developmental education opportunities. 
 


  







 


  


Budget Implications:  The proposal has no budgetary impact.  Current law requires an active-
duty service commitment of three-times the length of the fellowship.  There are substantial costs 
associated with those active-duty tours.  This proposal gives the Reserve Components the 
flexibility of permitting the commitment to be fulfilled in an active-status (traditional reserve, 
IMA, etc.).  A three-year active-status Reserve commitment is significantly less expensive than a 
three-year active-duty commitment.      
 
Changes to Existing Law:  This proposal would amend section 2603 of title 10, United States 
Code, as follows: 
 
§ 2603. Acceptance of fellowships, scholarships, or grants 
 
 (a) * * * 
 


* * * * * * * 
 


(b) Each member of the Armed Forces who accepts a fellowship, scholarship, or grant in 
accordance with subsection (a) shall, before he is permitted to undertake the education or 
training contemplated by that fellowship, scholarship, or grant, agree in writing that, after he 
completes the education or training, he will serve on active duty (or in the case of a member of 
the Selected Reserve, on active duty or in the Selected Reserve as specified in the 
agreement) for a period at least three times the length of the period of the education or training. 


 
 








SEC. ___. REVISION TO AUTHORITIES RELATING TO TRANSPORTATION OF 


CIVILIAN PASSENGERS AND COMMERCIAL CARGOES BY 


DEPARTMENT OF DEFENSE WHEN SPACE UNAVAILABLE ON 


COMMERCIAL LINES.  
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 (a) TRANSPORTATION ON DOD VEHICLES AND AIRCRAFT.—Subsection (a) of section 


2649 of title 10, United States Code, is amended— 


 (1) by inserting “AUTHORITY.—” before “Whenever”; and 


 (2) by inserting “, vehicles, or aircraft” in the first sentence after “vessels” both 


places it appears. 


 (b) AMOUNTS CHARGED FOR TRANSPORTATION IN EMERGENCY, DISASTER, OR 


HUMANITARIAN RESPONSE CASES.— 


 (1) LIMITATION ON AMOUNTS CHARGED.—The second sentence of subsection (a) 


of such section is amended by inserting before the period the following: “, except that in 


the case of transportation provided in response to an emergency, a disaster, or a request 


for humanitarian assistance, any amount charged for such transportation may not exceed 


the cost of providing the transportation”. 


 (2) CREDITING OF RECEIPTS.—Subsection (b) of such section is amended by 


striking “Amounts” and inserting “CREDITING OF RECEIPTS.—Any amount received under 


this section with respect to transportation provided in response to an emergency, a 


disaster, or a request for humanitarian assistance may be credited to the appropriation, 


fund, or account used in incurring the obligation for which such amount is received.  In 


all other cases, amounts”. 







 (c) TRANSPORTATION DURING CONTINGENCIES OR DISASTER RESPONSES.—Such section 


is further amended by adding at the end the following new subsection: 
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  “(c) TRANSPORTATION OF ALLIED PERSONNEL DURING CONTINGENCIES OR DISASTER 


RESPONSES.—When space is available on vessels, vehicles, or aircraft operated by the 


Department of Defense and the Secretary of Defense determines that operations in the area of a 


contingency operation or disaster response would be facilitated if allied forces or civilians were 


to be transported using such vessels, vehicles, or aircraft, the Secretary may provide such 


transportation on a noninterference basis, without charge.”. 


 (d) CONFORMING AMENDMENT.—Section 2648 of such title is amended by inserting “, 


vehicles, or aircraft” after “vessels” in the matter preceding paragraph (1).  


 (e) TECHNICAL AMENDMENTS.— 


 (1) The heading of section 2648 of such title is amended to read as follows: 


 “§2648. Persons and supplies: sea, land, and air transportation”. 


 (2) The heading of section 2649 of such title is amended to read as follows: 


“§2649. Civilian passengers and commercial cargoes: transportation on Department of 


Defense vessels, vehicles, and aircraft”. 


 (f) CLERICAL AMENDMENTS.—The table of sections at the beginning of chapter 157 of 


such title is amended by striking the items relating to sections 2648 and 2649 and inserting the 


following new items: 


“2648. Persons and supplies: sea, land, and air transportation. 
“2649. Civilian passengers and commercial cargoes: transportation on Department of Defense vessels, vehicles, and 


aircraft.”. 
 
 


Section-by-Section Analysis 
 
   Section 2649 of title 10, United States Code, currently authorizes the Secretary of 
Defense to transport civilian passengers and commercial cargoes on vessels operated by the 







Department of Defense, when such transportation is not commercially available.  
Reimbursement must be made at rates not less than those charged by commercial companies for 
the same services, and amounts received are covered into the Treasury as miscellaneous receipts.  
This proposed section will expand the means by which transportation may be provided to include 
vehicles and aircraft operated by the Department of Defense.  In addition, when such 
transportation is provided in response to an emergency, disaster response, or humanitarian 
request, this section proposes to credit any amounts received in reimbursement to the 
appropriation, fund, or account incurring the expense of providing the transportation.   
 
 A number of factors ensure that the authority provided under section 2649 of title 10, 
United States Code, is, and will continue to be, used sparingly and in exceptional circumstances.  
Commercial concerns provide comprehensive, worldwide transportation networks, resulting in 
few instances in which commercial transportation is unavailable.  In addition, various 
international agreements and domestic law and policy either preclude or severely limit 
circumstances in which state or public vessels, vehicles, and aircraft may be used in a 
commercial context.  Consequently, as a practical matter, the use of the authority granted in 
section 2649 has been, and will continue to be, limited to emergency, humanitarian, and similar 
exceptional circumstances.  For example, in the wake of the Southeast Asia Tsunami in late 
2005, there were few commercial assets available to transport the tremendous amount of 
humanitarian aid and related assistance needed in the region in a timely fashion.  The 
Department of Defense was significantly constrained by its inability, under existing law, to 
provide air transportation directly to non-governmental entities, even on a reimbursable basis.  
The proposed revisions to section 2649 would prevent such difficulties in the future.  In addition, 
because air transportation in particular is costly, and the Department of Defense is not funded to 
cover the sort of unforeseen, exigent circumstances in which the authority proposed for section 
2649 will typically be used, it is imperative that amounts received in reimbursement be credited 
to the Department appropriation, fund, or account incurring the cost of providing the support.  
The proposal would not change the application of the Denton program authorized by section 402 
of title 10, whereby supplies, meeting the criteria of that section, may be transported without 
charge on a space available basis even where commercial transportation is available.  To ensure 
uniformity in interpretation, Section 2648 of title 10, would be amended to add “, vehicles, or 
aircraft” after “vessels” to clarify that space available transportation on vessels under that statute 
also includes vehicles and aircraft operated by the Secretary.   
 
 Finally, in the context of a contingency or disaster response, space is occasionally 
available on Department of Defense aircraft, vehicles, or vessels scheduled to perform missions.  
In such cases, it is frequently desirable to permit allied forces and other personnel assisting in the 
contingency or disaster response to take advantage of such space.  However, circumstances 
surrounding a contingency or disaster response are often such that it is difficult if not impossible 
to collect the data needed to obtain reimbursement from individuals, companies, or foreign 
governments.  In those instances where such data is captured, the cost of obtaining 
reimbursement may exceed the revenues generated from the billing of such travel.  It may also 
require additional personnel to be in theater for other than combat or combat support purposes.  
This proposed provision would provide the Secretary of Defense, in limited circumstances, the 
flexibility to authorize the carriage of allied and civilian personnel on a non-interference basis, 
without charge. 







 
Budget Implications:  On several recent occasions, DoD has provided emergency response to 
civilians and provided support for humanitarian causes.  DoD does provide transportation to 
civilians and non-government entities when no commercial transportation is available and 
circumstances warrant DoD assistance.  Examples include the transportation of Maggie, the 
elephant, from the Alaskan Zoo to a location in the United States where she could be transported 
by tractor-trailer to her new home; returning Keko, the killer whale, to her home waters of 
Iceland from California; and the recent (Jan 2008) air-drop mission providing engine repair parts 
to a commercial vessel, stranded in a remote location near Antarctica and in danger of being 
crushed by the ice, to save approximately 30 crew members and the vessel.  In the case of the air 
drop of engine parts, the company that owned the ship was willing to pay the cost of a C-17 
mission, the only aircraft available with sufficient range to get to the ship, in order to save the 
ship and crew.  The Commander of USPACOM declared that situation to be an emergency and 
utilized a USTRANSCOM C-17 to rescue the crew and ship.  The mission cost approximately 
$200K to be funded from the operating budget of USPACOM or its components.  The money 
received from the company will go to the U.S. Treasury, not to USPACOM.  Combatant 
commands should not be required to weigh mission needs against responding to civilians in 
desperate need of assistance. 
 
Costing Methodology (USTRANSCOM):  The overall number of flights or vessel movements 
where this authority might be used would likely increase, but not significantly given the 
proposed statutory constraints.  As the Department of Defense does not charge a profit on 
transportation provided, any transactions should be budget neutral and recoup only the costs and 
overhead expended.  There may be some slight savings to the Department in not having to 
absorb the costs on those infrequent occasions when such transportation is approved as an 
exception to policy.  As the amount of funds currently being deposited to the Miscellaneous 
Receipts Account in the Treasury from these forms of transportation is minimal and infrequent at 
best, there would be almost no impact on the U.S. Treasury, but there would be potentially 
significant humanitarian and public relations gains for the Department. 
 
Changes to Existing Law:  This section would make the following changes to 10 U.S.C. 2648 
and 2649: 
 
§ 2648. Persons and supplies: sea, land, and air transportation 
 
 Whenever the Secretary of Defense considers that space is available, the following 
persons and supplies may be transported on vessels, vehicles, or aircraft operated by the 
Department of Defense: 
 
  (1) Members of Congress. 
 
  (2) Other officers of the United States traveling on official business. 
 


 (3) Secretaries and supplies of the Armed Services Department of the Young 
Men's Christian Association. 


 







 (4) Officers and employees of the Commonwealth of Puerto Rico on official 
business. 
 
 (5) The families of members of the armed forces, officers and employees of the 
Department of Defense or the Coast Guard, and persons described in paragraphs (1), 
(2), and (4). 


 
However, a person described in paragraph (4) or (5) may be so transported only if the 
transportation is without expense to the United States. 
 
§ 2649. Civilian passengers and commercial cargoes: transportation on Department of 


Defense vessels, vehicles, and aircraft  
 
 (a) AUTHORITY.—Whenever space is unavailable on commercial lines and is available 
on vessels, vehicles, or aircraft operated by the Department of Defense, civilian passengers and 
commercial cargo may, in the discretion of the Secretary of Defense, be transported on those 
vessels, vehicles, or aircraft. Rates for transportation under this section may not be less than 
those charged by commercial lines for the same kinds of service, except that in the case of 
transportation provided in response to an emergency, a disaster, or a request for 
humanitarian assistance, any amount charged for such transportation may not exceed the 
cost of providing the transportation. 
 
 (b) CREDITING OF RECEIPTS.—Amounts received under this section when the 
transportation was provided in response to an emergency, disaster response, or 
humanitarian request may be credited to the appropriation, fund, or account used in 
incurring the obligation for which such amount is received.  In all other cases, amounts 
received under this section shall be covered into the Treasury as miscellaneous receipts.  
 
 (c) TRANSPORTATION OF ALLIED PERSONNEL DURING CONTINGENCIES OR DISASTER 
RESPONSES.—When space is available on vessels, vehicles, or aircraft operated by the 
Department of Defense and the Secretary of Defense determines that operations in the area 
of a contingency operation or disaster response would be facilitated if allied forces or 
civilians were to be transported using such vessels, vehicles, or aircraft, the Secretary may 
provide such transportation on a noninterference basis, without charge. 





