GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE
1600 DEFENSE PENTAGON
WASHINGTON, D.C. 20301-1600

GENERAL COUNSEL

JUN 1 8 2009

The Honorable Joseph Biden
President of the Senate
Washington, DC 20510

Dear Mr. President:

The Department of Defense requests that the Congress enact the enclosed
legislative proposal as part of the National Defense Authorization Bill for Fiscal Year
2010.

The purpose of this proposal is stated in the accompanying section-by-section
analysis.

The Office of Management and Budget advises that there is no objection, from the
standpoint of the Administration’s program, to the presenting of this legislative proposal
for your consideration and the consideration of the Congress.

Enclosure:
- As stated



GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE
"1 600 DEFENSE PENTAGON
WASHINGTON, D.C. 20301-1600

JUN 1 8 2009

GENERAL COUNSEL

The Honorable Nancy Pelosi
Speaker of the House of Representatives
Washington, DC 20515

Dear Madam Speaker:

The Department of Defense requests that the Congress enact the enclosed

legislative proposal as part of the National Defense Authorization Bill for Fiscal Year
2010.

The purpose of this proposal is stated in the accompanying section-by-section
analysis.

The Office of Management and Budget advises that there is no objection, from the
standpoint of the Administration’s program, to the presenting of this legislative proposal
for your consideration and the consideration of the Congress.

Enclosure:
As stated
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SEC. . AUTHORITY TO ORDER ARMY RESERVE, NAVY RESERVE, MARINE
CORPS RESERVE, AND AIR FORCE RESERVE TO ACTIVE DUTY TO
PROVIDE ASSISTANCE IN RESPONSE TO A MAJOR DISASTER OR
EMERGENCY.

(a) AUTHORITY.—

(1) IN GENERAL.—Chapter 1209 of title 10, United States Code, is amended by
inserting after section 12304 the following new section:

“§ 12304a. Army Reserve, Navy Reserve, Marine Corps Reserve, and Air Force Reserve:
order to active duty to provide assistance in response to a major disaster or
emergency

“(a) AuTHORITY.—Notwithstanding any other provision of law, to provide assistance in
responding to a major disaster or emergency (as those terms are defined in section 102 of the
Robert T. Stafford Disaster Relief and Emergency Assistance Act (42 U.S.C. 5122)), the
Secretary of Defense may, without the consent of the member affected, order any unit, and any
member not assigned to a unit organized to serve as a unit, of the Army Reserve, Navy Reserve,
Marine Corps Reserve, and Air Force Reserve, under the jurisdiction of that Secretary to active
duty for a continuous period of not more than 120 days.

“(b) EXCLUSION FROM STRENGTH LIMITATIONS.—Members ordered to active duty under
this section shall not be counted in computing authorized strength of members on active duty or
members in grade under this title or any other law.

“(c) TERMINATION OF DUTY.—Whenever any unit or member of the Reserves is ordered
to active duty under this section, the service of all units or members so ordered to active duty

may be terminated by order of the Secretary of Defense or law.”.





I

(2) CLERICAL AMENDMENT.—The table of sections at the beginning of such
chapter is amended by inserting after the item relating to section 12304 the following new
item:

“12304a. Army Reserve, Navy Reserve, Marine Corps Reserve, Air Force Reserve: order to active duty to provide
assistance in response to a major disaster or emergency.”.

(b) TREATMENT OF OPERATIONS AS CONTINGENCY OPERATIONS.—Section 101(a)(13)(B)

of such title is amended by inserting “12304a,” after “12304,”.

Section-by-Section Analysis

This proposal would amend chapter 1209 of title 10, United States Code, by inserting
after section 12304 a new section authorizing the Secretary of Defense to order any unit or
member of the Army Reserve, Air Force Reserve, Navy Reserve, and the Marine Corps Reserve,
to active duty for a major disaster or emergency, as those terms are defined in section 5122 of
title 42, U.S. Code, for a continuous period of not more than 120 days.

“Major disaster” means any natural catastrophe (including any hurricane, tornado, storm,
high water, wind-driven water, tidal wave, tsunami, earthquake, volcanic eruption, landslide,
mudslide, snowstorm, or drought), or, regardless of cause, any fire, flood, or explosion, in any
part of the United States, which in the determination of the President causes damage of sufficient
severity and magnitude to warrant major disaster assistance under this chapter to supplement the
efforts and available resources of States, local governments, and disaster relief organizations in
alleviating the damage, loss, hardship, or suffering caused thereby.

“Emergency” means any occasion or instance for which, in the determination of the
President, Federal assistance is needed to supplement State and local efforts and capabilities to
save lives and to protect property and public health and safety, or to lessen or avert the threat of a
catastrophe in any part of the United States.

The new title 10 section also would appropriately implement the recommendation of the
Commission on the National Guard and Reserves that the “mobilization authorities for federal
reserve forces to respond to emergencies should be expanded” to “provide the authority to
involuntarily mobilize federal reserve components for up to 60 days in a four-month period and
up to 120 days in a two-year period.”

The new title 10 section would make available to the Secretaries of Defense the
significant capabilities of the Army Reserve, Air Force Reserve, Navy Reserve, and Marine
Corps Reserve to assist civil authorities in responses to major disasters and emergencies, thus
enabling a truly Total Force approach to disaster response. Approximately 20% of the Total
Army (more than 200,000 soldiers), 14% of the Total Air Force (more than 70,000 airmen), 17%
of the Total Navy (more than 70,000 sailors), and 18% of the Total Marine Corps (more than





30,000 Marines) are in the Reserves. This represents a significant capability, embedded in
thousands of communities throughout our nation, which, with the exception of national
emergencies, cannot be ordered to active duty to assist civil authority efforts to save lives and
property and alleviate human suffering and damage in response to major disasters or
emergencies, even in circumstances where in such personnel may be closest to the disaster area
and, therefore, potentially the quickest to answer the call for help.

In times such as now, when active duty forces are strained by operations abroad, it is
critical that the significant capabilities of the Reserves be available to assist civil authorities in
the case of major disasters or emergencies. Such capabilities, under the authority of subsection
12304(b) of title 10, U.S. Code, are already available for incidents involving the use or threat of
weapons of mass destruction or a threat or attack by terrorists, incidents that are far less likely
than major disasters or emergencies; therefore, it is reasonable to expect that such capabilities
would be effective and desirable in domestic disasters and emergencies. For example, a third of
the Army's medical capabilities are resident within the Army Reserve. By enacting this section,
these medical capabilities also would be available in the case of a domestic disaster or
emergency.

Changes to Existing Law: This section would add a new section to chapter 1209 of title 10,
United States Code:

812304a. Army Reserve, Navy Reserve, Marine Corps Reserve, Air Force Reserve: order to
active duty to provide assistance in response to a major disaster or
emergency; inapplicability to members of the National Guard

(a) AuTHORITY.—Notwithstanding any other provision of law, to provide assistance in
responding to a major disaster or emergency (as those terms are defined in section 102 of the
Robert T. Stafford Disaster Relief and Emergency Assistance Act (42 U.S.C. 5122)), the
Secretary of Defense, may, without the consent of the member affected, order any unit, and any
member not assigned to a unit organized to serve as a unit, of the Army Reserve, Navy Reserve,
Marine Corps Reserve, and Air Force Reserve under the jurisdiction of the Secretary to active
duty for a continuous period of not more than 120 days.

(b) EXcLUSION FROM STRENGTH LIMITATIONS.—Members ordered to active duty under
this section shall not be counted in computing authorized strength of members on active duty or
members in grade under this title or any other law.

(c) TERMINATION OF DuTY.—Whenever any unit or member of the Reserves is ordered to
active duty under this section, the service of all units or members so ordered to active duty may
be terminated by order of the Secretary of Defense or law.

And make the following change to 10 U.S.C. 101:

§101. Definitions
(@) IN GENERAL—The following definitions apply in this title:
(1) The term "United States", in a geographic sense, means the States and the
District of Columbia.

* * * * * * *





(13) The term "contingency operation” means a military operation that -

(A) is designated by the Secretary of Defense as an operation in which
members of the armed forces are or may become involved in military actions,
operations, or hostilities against an enemy of the United States or against an
opposing military force; or

(B) results in the call or order to, or retention on, active duty of members
of the uniformed services under section 688, 12301(a), 12302, 12304, 12304a,
12305, or 12406 of this title, chapter 15 of this title, or any other provision of law
during a war or during a national emergency declared by the President or
Congress.





