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SEC. . ENHANCED RETIREMENT BENEFITS FOR CERTAIN EMPLOYEES OF
THE PENTAGON FORCE PROTECTION AGENCY.
(a) FEDERAL EMPLOYEES RETIREMENT SYSTEM.—Section 8401(17) of title 5, United
States Code, is amended—

(2) by striking “and” at the end of subparagraph (C);
(2) by inserting “and” at the end of subparagraph (D); and
(3) by adding at the end the following new subparagraph:

“(E) an employee appointed to perform law enforcement and security
functions under section 2674(b) of title 10 whose permanent duty station is the
Pentagon Reservation and who occupies a position in job series 0083, or any
successor position, for which the rate of basic pay is fixed in accordance with
paragraph (2) of such section;”.

(b) CiviL SERVICE RETIREMENT SYSTEM.—Section 8331(20) of such title is amended by
inserting before the period at the end of the first sentence the following: “and including an
employee described in section 8401(17)(E)”.

(c) EFFecTIVE DATE.—The amendments made by this section shall apply with respect to
service performed on or after the first day of the first pay period beginning at least six months

after the date of the enactment of this Act.

Section-by-Section Analysis

This section would provide enhanced retirement benefits for Pentagon Force Protection
Agency (PFPA) civilian personnel appointed to perform law enforcement and security functions
under the authority of 10 U.S.C. 2674 by amending the provisions of Title 5 that define “law
enforcement officer” under the Civil Service Retirement System (CSRS) and Federal Employee
Retirement System (FERS). The proposed amendments limit such benefits to PFPA officers
employed in job series 0083 whose permanent duty station is the Pentagon Reservation.



PFPA is the premier protection and law enforcement provider for the Department of
Defense (DoD), charged with protecting and safeguarding the occupants, visitors, and
infrastructure of the Pentagon, Navy Annex and other assigned DoD facilities. This critical
mission is accomplished with police officers, criminal investigative and protective services
agents; threat management agents; chemical, biological, radiological, nuclear and explosive
technicians; and anti-terrorism/force protection and physical security personnel. PFPA’s mission
of protecting DoD officials and facilities is closely aligned with competitor agencies, such as the
U.S. Capitol Police, who protect members of Congress and the U.S. Capitol, as well as the U.S.
Secret Service, who protect the President, Vice President, and the White House.

Prior to the creation of PFPA on May 3, 2002, the Defense Protective Service (DPS)
served as the protective agency for the Pentagon and other DoD facilities. Almost exactly one
year before the 9/11 attack on the Pentagon, the Deputy Assistant Secretary of Defense for
Civilian Personnel Policy approved a 10% group retention allowance for DPS police officers.
This action was in response to an abnormally high attrition rate in the agency and the serious
impact that continued losses would have in DoD’s ability to protect Defense employees working
at the Pentagon and affiliated facilities. The high attrition rate was partly attributed to the low
salary that DPS police officers made compared to competitor similar federal agencies in the
National Capital Region (NCR), such as the U.S. Park Police, U.S. Capitol Police, Bureau of
Engraving and Printing, and the U.S. Secret Service Uniformed Division.

A permanent solution to the pay disparity was addressed when Congress authorized the
Secretary of Defense to fix rates of basic pay for civilian law enforcement and security personnel to
make them comparable to personnel of other similar Federal law enforcement and protection
organizations in the vicinity of the Pentagon, not to exceed the basic pay for personnel performing
similar duties in the U.S. Secret Service Uniformed Division or the United States Park Police. (See
10 U.S.C. 2674(b)(2)). Although pay rates have been adjusted, PFPA officers have not been
provided enhanced retirement benefits available to the majority of its competitor agencies.

This situation is unconscionable in view of the fact that the duties of PFPA officers are
virtually the same as employees of competitor agencies. For example, PFPA officers are armed and
have the same powers as sheriffs and constables. They routinely protect senior DoD officials both
on and off the Pentagon Reservation, including the Secretary and Deputy Secretary of Defense,
Under Secretaries of Defense, and members of the Joint Chiefs of Staff. PFPA officers also protect
United States officials who visit the Pentagon, including the President, Vice President and members
of the Cabinet. They conduct investigations of criminal activity on and around the Pentagon
Reservation, including investigations of suspected surveillance and suspicious persons. Finally, they
make arrests and detain suspects. These duties are identical to those performed by PFPA’s
competitor agencies.

In February 2004, PFPA implemented medical and physical fitness standards for its police
officers. The same standards were later applied to its criminal investigators. This was to address the
need for a physically fit workforce that can perform arduous and hazardous duties performed under
variable and unpredictable working conditions. PFPA officers must be able to successfully
demonstrate essential protection and law enforcement duties to include the use of a firearm and
taking decisive and immediate action in emergency situations. Medical and fitness standards assist



PFPA in recruiting and retaining physically fit individuals. Enhanced retirement will function as an
added incentive to join PFPA, because potential recruits will understand that the rigorous
requirements of their work will be balanced by an enhanced retirement benefit when they can no
longer meet the required fitness standards. This will help ensure that the individuals protecting the
Pentagon, one of three highly sensitive and high profile buildings in the NCR, are fit and vigorous.
Competitor agencies in the NCR impose fitness standards and offer enhanced retirement benefits as
well. PFPA needs to be able to attract the same quality of potential applicants.

Enhanced retirement benefits will significantly improve PFPA’s ability to manage its work
force into the future. The current disparity between PFPA and its competitor agencies places PFPA
at a severe disadvantage with respect to recruiting and retaining high quality, experienced personnel.
The lack of enhanced retirement coverage contributes to PFPA attrition rates. The majority of
PFPA’s attrition has resulted in transfers to competitor agencies that provide enhanced retirement
benefits, including TSA Federal Air Marshals, U.S. Park Police, U.S. Capitol Police, Supreme Court
Police, and the Federal Bureau of Investigation. We can achieve significant cost avoidance by
lowering the attrition rate, because PFPA spends an approximate average of $25,000 per person in
overall accession costs for new officers, which include training at the Federal Law Enforcement
Training Center, medical examinations, physical fitness testing, security clearance processing and
drug testing. Not including officer salaries, PFPA spent $4,070,982 in FY 2009 just for recruitment,
accession and training. Providing enhanced retirement benefits for PFPA officers would minimize
attrition, encourage the retention of experienced personnel, and eliminate the incongruity between
PFPA and its competitor agencies.

Budget Implications: Based on data collected in FY 2009, the costs associated with attrition
include an average of $25,000 in overall accession costs for each new officer and an additional
$35,700 for non-recoverable labor costs during training. Avoiding these costs will help
significantly to offset the costs of this proposal.

Eligible employees generally will be required to have 20 years of law enforcement service before
the age of 57 in order to receive enhanced retirement benefits. DoD’s cost estimates assume all
eligible personnel will participate in the new retirement coverage. However, it is likely that a
significant number of senior officers, such as those who are approaching retirement from Federal
service, will not participate, thereby reducing the overall cost.

RESOURCE REQUIREMENTS ($MILLIONS)
Appropriation to: Pentagon Reservation Maintenance Revolving Fund (PRMRF), PFPA
funding line: 97X4950.2015

FY 2011 FY 2012 FY 2013 FY 2014 FY 2015
Number of 429 479 529 579 629
Personnel Affected
Program Cost +3.328 $3.778 +3.865 +3.954 +4.045
Cost for Existing Officer +2.100 +2.100 +2.000 +2.000 +2.000
Cost Avoidance -3.074 -3.145 -3.217 -3.291 -3.367
Net Cost +2.354 +2.733 +2.648 +2.663 +2.678




Changes to Existing Law: This proposal will make the following changes to sections 8331 and
8401 of title 5, United States Code:

Changes to 5 U.S.C. § 8401

United States Code, Title 5, Government Organization and Employees
§ 8401. Definitions

For the purpose of this chapter--

(17) the term “law enforcement officer” means--
A) ...

(B) ...

(C) an employee who is transferred directly to a supervisory or administrative
position after performing duties described in subparagraph (A) and (B) for at least
3 years; and

(D) an employee--
(i) of the Bureau of Prisons or Federal Prison Industries, Incorporated;
(ii) of the Public Health Service assigned to the field service of the Bureau
of Prisons or of the Federal Prison Industries, Incorporated; or
(iii) in the field service at Army or Navy disciplinary barracks or at any
other confinement and rehabilitation facility operated by any of the armed
forces;

whose duties in connection with individuals in detention suspected
or convicted of offenses against the criminal laws of the United
States or of the District of Columbia or offenses against the
punitive articles of the Uniform Code of Military Justice (chapter
47 of title 10) require frequent direct contact with these individuals
in their detention and are sufficiently rigorous that employment
opportunities should be limited to young and physically vigorous
individuals, as determined by the head of the employing agency;

and

(E) an employee appointed to perform law enforcement and security functions
under section 2674(b) of title 10 whose permanent duty station is the Pentagon
Reservation and who occupies a position in job series 0083, or any successor
position, for which the rate of basic pay is fixed in accordance with paragraph (2)
of such section.




Changes to 5 U.S.C. § 8331

United States Code, Title 5, Government Organization and Employees
§ 8331. Definitions

For the purpose of this subchapter--

(20) “law enforcement officer” means an employee, the duties of whose position are primarily
the investigation, apprehension, or detention of individuals suspected or convicted of offenses
against the criminal laws of the United States, including an employee engaged in this activity
who is transferred to a supervisory or administrative position and including an employee
described in section 8401(17)(E). For the purpose of this paragraph, “detention” includes the
duties of—

(A) employees of the Bureau of Prisons and Federal Prison Industries, Incorporated;

(B) employees of the Public Health Service assigned to the field service of the Bureau of
Prisons or of the Federal Prison Industries, Incorporated;

(C) employees in the field service at Army or Navy disciplinary barracks or at
confinement and rehabilitation facilities operated by any of the armed forces; and

(D) employees of the Department of Corrections of the District of Columbia, its
industries and utilities; whose duties in connection with individuals in detention
suspected or convicted of offenses against the criminal laws of the United States or of the
District of Columbia or offenses against the punitive articles of the Uniformed Code of
Military Justice (chapter 47 of title 10) require frequent (as determined by the appropriate
administrative authority with the concurrence of the Office) direct contact with these
individuals in their detention, direction, supervision, inspection, training, employment,
care, transportation, or rehabilitation;



	PFPA is the premier protection and law enforcement provider for the Department of Defense (DoD), charged with protecting and safeguarding the occupants, visitors, and infrastructure of the Pentagon, Navy Annex and other assigned DoD facilities.  This critical mission is accomplished with police officers, criminal investigative and protective services agents; threat management agents; chemical, biological, radiological, nuclear and explosive technicians; and anti-terrorism/force protection and physical security personnel.  PFPA’s mission of protecting DoD officials and facilities is closely aligned with competitor agencies, such as the U.S. Capitol Police, who protect members of Congress and the U.S. Capitol, as well as the U.S. Secret Service, who protect the President, Vice President, and the White House.
	Program Cost
	Cost for Existing Officers
	Net Cost


10

11

12

13

14

15

16

17

18

19

20

21

22

SEC. . AUTHORITY TO EXPEDITE BACKGROUND INVESTIGATIONS FOR

HIRING OF WOUNDED WARRIORS AND SPOUSES BY DEPARTMENT

OF DEFENSE AND DEFENSE CONTRACTORS.

Section 1564 of title 10, United States Code, is amended—

(1) in subsection (d), by striking “the Secretaries of the military departments and
the heads of Defense Agencies” and inserting “the Secretaries of the military
departments, the heads of Defense Agencies, and the Director of the Office of Personnel
Management, as appropriate,”; and

(2) by adding at the end the following new subsection:

“(f) AUTHORITY FOR EXPEDITED PROCESSING OF SECURITY CLEARANCES FOR INJURED
MEMBERS AND SPOUSES.—(1) When a covered person declares in writing the intent to apply for
a position as a Department of Defense employee or contractor, or a position with a Department
of Defense contractor, for which a security clearance is required, the Secretary may conduct or,
as appropriate, request the conduct of any background investigation required for the granting of
that security clearance for that person in advance of the selection of the person for that position
(and notwithstanding that the person has not been selected for the position at the time of the
investigation).

“(2) A covered person for the purposes of this section is—

“(A) a member of the armed forces who is expected to be retired or separated
under chapter 61 of this title;

“(B) the spouse of a member of the armed forces described in subparagraph (A);

and





*(C) the surviving spouse of a member of the armed forces who, after the date of
the enactment of this subsection, died as a result of combat-related injuries as determined
by the Secretary concerned.

“(3) When the Secretary initiates or, as appropriate, requests a background investigation
under the authority of this subsection with respect to a person who at that time is a covered
person by reason of subparagraph (A) or (B) of paragraph (2), the investigation may be
completed even if the person (or the spouse of the person, as the case may be) is retired or
separated under chapter 61 of this title before the investigation is completed.”.

Section-by-Section Analysis

Severely wounded military members facing medical separation and the spouses of
military members who are deceased or disabled often face delays in finding employment after
separation from active duty. There is a strong demand by government agencies and contractors
for individuals who have high-level security clearances, which few military members or family
members already possess. It would greatly assist these individuals in their transition to civilian
life if the Department of Defense could conduct or, as appropriate, request that the Office of
Personnel Management conduct, background investigations to serve as a basis for the award of
security clearances as early as possible in the transition process, rather than waiting until an
individual has been selected for a position requiring a security clearance, as current law requires
by procedures established in accordance with section 801 of the National Security Act of 1947
(50 U.S.C. 435). Expediting the hiring of wounded warriors or their family members would
allow them to find employment without unnecessary delay; it would also facilitate mission
accomplishment by filling positions that would otherwise remain vacant longer.

Budget Implications: No significant additional costs are anticipated, because in most cases
funds appropriated for the conduct of background investigations would be simply expended at an
earlier phase of the transition process.

Changes to Existing Law: This proposal would amend section 1564 of title 10, United States
Code, as follows:

TITLE 10 - ARMED FORCES
Subtitle A — General Military Law.

PART Il - PERSONNEL





CHAPTER 80 — MISCELLANEOUS INVESTIGATION REQUIREMENTS AND OTHER
DUTIES

§ 1564. Security clearance investigations

(a) ExPEDITED PROCESS. — The Secretary of Defense shall prescribe a process for
expediting the completion of the background investigations necessary for granting security
clearances for Department of Defense personnel and Department of Defense contractor
personnel who are engaged in sensitive duties that are critical to the national security.

(b) REQUIRED FEATURES. — The process developed under subsection (a) shall provide for
the following:

(1) Quantification of the requirements for background investigations necessary for
grants of security clearances for Department of Defense personnel and Department of
Defense contractor personnel.

(2) Categorization of personnel on the basis of the degree of sensitivity of their
duties and the extent to which those duties are critical to the national security.

(3) Prioritization of the processing of background investigations on the basis of
the categories of personnel determined under paragraph (2).

(c) ANNUAL REVIEW. — The Secretary shall conduct an annual review of the process
prescribed under subsection (a) and shall revise that process as determined necessary in relation
to ongoing Department of Defense missions.

(d) CONSULTATION REQUIREMENT. — The Secretary shall consult with the Secretaries of
the military departments, and the heads of Defense Agencies, and the Director of the Office of
Personnel Management, as appropriate, in carrying out this section.

(e) SENsITIVE DUTIES. — For the purposes of this section, it is not necessary for the
performance of duties to involve classified activities or classified matters in order for the duties
to be considered sensitive and critical to the national security.

(f) AUTHORITY FOR EXPEDITED PROCESSING OF SECURITY CLEARANCES FOR INJURED
MEMBERS AND SPoUSES.—(1) When a covered person declares in writing the intent to apply for
a position as a Department of Defense employee or contractor, or a position with a Department
of Defense contractor, for which a security clearance is required, the Secretary may conduct or,
as appropriate, request the conduct of any background investigation required for the granting of
that security clearance for that person in advance of the selection of the person for that position
(and notwithstanding that the person has not been selected for the position at the time of the
investigation).

(2) A covered person for the purposes of this section is—

(A) a member of the armed forces who is expected to be retired or separated
under chapter 61 of this title;
(B) the spouse of a member of the armed forces described in subparagraph (A);

and





(C) the surviving spouse of a member of the armed forces who, after the date of
the enactment of this subsection, died as a result of combat-related injuries as determined
by the Secretary concerned.

(3) When the Secretary initiates or, as appropriate, requests a background investigation
under the authority of this subsection with respect to a person who at that time is a covered
person by reason of subparagraph (A) or (B) of paragraph (2), the investigation may be
completed even if the person (or the spouse of the person, as the case may be) is retired or
separated under chapter 61 of this title before the investigation is completed.
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SEC. . CONSOLIDATION AND MODIFICATION OF SEMIANNUAL REPORTS
ON PROGRESS TOWARD SECURITY AND STABILITY IN
AFGHANISTAN AND PAKISTAN.

(a) REPORTS REQUIRED.—Section 1230 of the National Defense Authorization Act for

Fiscal Year 2008 (Public Law 110-181; 122 Stat. 385), as amended by section 1236 of the

National Defense Authorization Act for Fiscal Year 2010 (Public Law 111-84; 123 Stat. 2535),

is amended by striking subsections (a) and (b) and inserting the following new subsections:

“(a) REPORT REQUIRED.—

“(1) IN GENERAL.—The Secretary of Defense and the Secretary of State shall
jointly submit to the appropriate congressional committees a semiannual report on the
progress toward security and stability in Afghanistan and Pakistan. Such report shall be
submitted not later than April 30 each year, for the six-month period ending on the
preceding March 31, and not later than October 31 of each year, for the six-month period
ending on the preceding September 30. No report is required under this section for a
period after the end of fiscal year 2011.

“(2) COORDINATION AND CONSULTATION.—The report required under paragraph
(1) shall be prepared (A) in coordination with the Director of National Intelligence, the
Attorney General, the Administrator of the Drug Enforcement Administration, the
Administrator of the United States Agency for International Development, the Secretary
of Agriculture, and the head of any other department or agency of the United States
Government involved with activities relating to security and stability in Afghanistan and

Pakistan, and (B) in consultation with Coalition partners as appropriate.
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*(3) FOrRM.—The report required under paragraph (1) shall be submitted in
unclassified form, but may include a classified annex, if necessary.

“(b) MATTERS TO BE INCLUDED: STATEMENT OF OBJECTIVES.—The report required under
subsection (a) shall include the following:

“(1) A clear statement of the objectives of United States policy with respect to
Afghanistan and Pakistan and the metrics to be utilized to assess progress toward
achieving such objectives.

“(2) A description and assessment of the progress of United States Government
efforts, including those of the Department of Defense, the Department of State, the
United States Agency for International Development, and the Department of Justice, in
achieving the objectives for Afghanistan and Pakistan specified pursuant to paragraph
(D).

“(3) Any modification of the metrics specified pursuant to paragraph (1) in light
of circumstances in Afghanistan or Pakistan, together with a justification for such
modification.

“(4) Recommendations for the additional resources or authorities, if any, required
to achieve the objectives for Afghanistan and Pakistan specified pursuant to paragraph
(2).”.

(b) REQUIRED REPORT INFORMATION.—Such section is further amended by striking
subsection (e) and inserting the following new subsection:

“(e) MATTERS TO BE INCLUDED: PROGRESS TOWARD SECURITY AND STABILITY IN
PAKISTAN.—AnNy report required under subsection (a) shall address, at a minimum, the following

elements:
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“(1) STRATEGIC GOALS.—The effectiveness of efforts to achieve the following
strategic goals:
“(A) To disrupt, dismantle, and defeat Al Qaeda, its affiliated networks,
and other extremist forces in Pakistan.
“(B) To eliminate the safe havens for such forces in Pakistan.
“(C) To prevent the return of such forces to Pakistan or Afghanistan.
“(2) UNITED STATES SECURITY ASSISTANCE.—The effectiveness of United States
security assistance to Pakistan to achieve the strategic goals described in paragraph (1).
“(3) ADDITIONAL GOALS AND OBJECTIVES.—For any strategic goal addressed
under this subsection a description of any additional goals and objectives, and the
timelines for meeting such goals and objectives.
“(4) MeTRICS.—A description of the metrics used to assess progress toward each
goal and objective and along each timeline described in paragraph (3).”.
(c) CONGRESSIONAL BRIEFINGS.—Subsection (f) of such section is amended—
(1) by inserting “and Secretary of State” after “Secretary of Defense”; and
(2) by striking “to the appropriate congressional committees on the subject matter
of the report” and inserting “on the subject matter of the report included pursuant to
subsections (a), (c), and (d) to—
“(1) the Committee on Armed Services, the Committee on Appropriations, and
the Committee on Foreign Affairs_of the House of Representatives; and
“(2) the Committee on Armed Services, the Committee on Appropriations, and

the Committee on Foreign Relations of the Senate.”.
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(d) APPROPRIATE CONGRESSIONAL COMMITTEES DEFINED.—Subsection (g) of such
section is amended—

(1) in paragraph (1), by striking “and the Committee on Foreign Affairs” and
inserting “ the Committee on Foreign Affairs, the Committee on Homeland Security, the
Committee on the Judiciary, and the Permanent Select Committee on Intelligence”; and

(2) in paragraph (2), by striking “and the Committee on Foreign Relations” and
inserting “the Committee on Foreign Relations, the Committee on Homeland Security
and Governmental Affairs, the Committee on the Judiciary, and the Select Committee on
Intelligence”.

(e) HEADING.—The heading of such section is amended to read as follows:
“SEC. 1230. SEMIANNUAL REPORTS ON PROGRESS TOWARD SECURITY AND

STABILITY IN AFGHANISTAN AND PAKISTAN.”.

(f) CoNFORMING REPEALS.—The following provisions of law are repealed:

(1) Section 1232 of the National Defense Authorization Act for Fiscal Year 2010
(Public Law 111-84; 123 Stat. 2531).

(2) Section 1117 of the Supplemental Appropriations Act 2009 (Public Law 111-
32; 123 Stat. 1907).

(9) EFFecTIVE DATE.—The amendments made by this section shall apply with respect to
any report required to be submitted under section 1230 of the National Defense Authorization

Act for Fiscal Year 2008 (Public Law 110-181; 123 Stat. 385) after December 31, 2010.

Section-by-Section Analysis

This proposal would consolidate certain existing reporting requirements regarding
security and stability in Afghanistan and Pakistan into a single, semi-annual, whole-of-
government report. Consolidation of multiple reports would improve communication and





provide a clearer, more consistent, and unified message that mitigates discrepancies and saves
significant staff time. This proposal would not eliminate any existing reporting requirements.

Subsection (a). This subsection would amend the existing Report on Progress Toward
Security and Stability in Afghanistan (section 1230 of the National Defense Authorization Act
for Fiscal Year 2008 (P.L. 110-181; 122 Stat.385), as amended by section 1236 of the National
Defense Authorization Act for Fiscal Year 2010 (P.L. 111-84; 123 Stat. 2535)). The
amendments require the Secretary of Defense (SecDef) and Secretary of State (SecState), jointly,
to produce the report, rather than the President. A jointly signed SecDef/SecState report would
ensure that it addresses the full range of U.S. Government military and civilian issues related to
security and stability. This subsection would amend the section 1230 report to remove the
requirement for coordination with the Secretary of State because the Secretary of State would
now be a cosigner of the report. The requirement to prepare the report in coordination with the
Director of National Intelligence, the Attorney General, the Administrator of the Drug
Enforcement Administration, the Administrator of the United States Agency for International
Development, the Secretary of Agriculture, and the head of any other department or agency of
the Government of the United States involved with activities relating to security and stability in
Afghanistan and Pakistan, as currently in statute, remains unchanged. This subsection would
amend the section 1230 report to include consultation with Coalition partners, as appropriate, as
required by section 1117(a) of the United States Policy Report on Afghanistan and Pakistan (P.L.
111-32). Additionally, this subsection would add Pakistan to the overall scope of the report.

Subsection (a) would further amend the section 1230 report to add the specific
requirements of the United States Policy Report on Afghanistan and Pakistan (section 1117 of
P.L. 111-32) to the report requirements. This amendment would consolidate the reporting
requirements within a single report and allows the repeal of section 1117.

Subsection (b). This subsection would amend the section 1230 report to add the specific
requirements of the Report on Progress Toward Security and Stability in Pakistan (section 1232
of the National Defense Authorization Act for Fiscal Year 2010 (P.L. 111-84)). This amendment
would consolidate the reporting requirements within a single report and allow the repeal of
section 1232.

Subsection (c). This subsection would amend the section 1230 report to require the
Secretary of State, as a cosigner of the report, to provide briefings to Congress related to the
section 1230 report with the Secretary of Defense. The Department of Defense will continue to
provide briefings to other Committees as requested.

Subsection (d). This subsection would amend the section 1230 report to add committees
to receive the report as required by section 1117(d) of the United States Policy Report on
Afghanistan and Pakistan (P.L. 111-32).

Subsection (e). This subsection would change the heading of the section 1230 report to
clarify that it is a semiannual report, and that the report includes Pakistan.





Subsection (f). This subsection would repeal the stand-alone provisions that would
become part of the section 1230 report as amended by this proposal.

Subsection (g). This subsection would add the effective date of the amendments.

Budget Implications: This proposal would reduce staff time devoted to producing multiple,
similar reports.

Changes to Existing Law: This proposal would make the following changes to section 1230 of
the National Defense Authorization Act for Fiscal Year 2008 (Public Law 110-181; 122 Stat.
385), as amended by section 1236 of the National Defense Authorization Act for Fiscal Year
2010 (Public Law 111-84; 123 Stat. 2535):

SEC. 1230. SEMIANNUAL REPORTS ON PROGRESS TOWARD SECURITY AND
STABILITY IN AFGHANISTAN AND PAKISTAN.

(a) REPORT REQUIRED —NGH%@Hh&HQQ—d%%&#&Fﬂ%—dﬁ%@—GHh@—QH&%F%HP@HhB

(1) IN GENERAL.—The Secretary of Defense and the Secretary of State shall

submit to the appropriate congressional committees a semiannual report on the progress
toward security and stability in Afghanistan and Pakistan. Such report shall be submitted
not later than April 30 each year, for the six-month period ending on the preceding March
31, and not later than October 31 of each year, for the six-month period ending on the
preceding September 30. No report is required under this section for a period after the
end of fiscal year 2011.

(b2) COORDINATION AND CONSULTATION.—The report required under subseetion
{a) paragraph (1) shall be prepared (A) in coordination with the-Seeretary-of State; the
Director of National Intelligence, the Attorney General, the Administrator of the Drug
Enforcement Administration, the Administrator of the United States Agency for
International Development, the Secretary of Agriculture, and the head of any other
department or agency of the United States Government of-the-United-States involved
with activities relating to security and stability in Afghanistan and Pakistan, and (B) in
consultation with Coalition partners as appropriate.

(3) FormM.—The report required under paragraph (1) shall be submitted in
unclassified form, but may include a classified annex, if necessary.

(b) MATTERS TO BE INCLUDED: STATEMENT OF OBJECTIVES.—The report required under
subsection (a) shall include the following:

(1) A clear statement of the objectives of United States policy with respect to
Afghanistan and Pakistan and the metrics to be utilized to assess progress toward
achieving such objectives.

(2) A description and assessment of the progress of United States Government
efforts, including those of the Department of Defense, the Department of State, the
United States Agency for International Development, and the Department of Justice, in
achieving the objectives for Afghanistan and Pakistan specified pursuant to paragraph

Q).

(3) Any modification of the metrics specified pursuant to paragraph (1) in light of






circumstances in Afghanistan or Pakistan, together with a justification for such

modification.

(4) Recommendations for the additional resources or authorities, if any, required
to the objectives for Afghanistan and Pakistan specified pursuant to paragraph (1).

(c) MATTERS TO BE INCLUDED: STRATEGIC DIRECTION OF UNITED STATES ACTIVITIES
RELATING TO SECURITY AND STABILITY IN AFGHANISTAN.—The report required under subsection
(a) shall include a description of a comprehensive strategy of the United States for security and
stability in Afghanistan. The description of such strategy shall consist of a general overview and
a separate detailed section for each of the following:

(1) NORTH ATLANTIC TREATY ORGANIZATION INTERNATIONAL SECURITY
ASSISTANCE FORCE.—A description of the following:

(A) Efforts of the United States to work with countries participating in the

North Atlantic Treaty Organization (NATO) International Security Assistance

Force (ISAF) in Afghanistan (hereafter in this section referred to as *“NATO

ISAF countries’”).

(B) A description of commitments or agreements by NATO ISAF
countries regarding the following:

(i) Mutually agreed upon goals.

(i) Strategies to achieve such goals.

(iii) Resource and force requirements.

(iv) Commitments and pledges of support regarding troops and
resource levels.

(C) Any actions by the United States to achieve the following goals
relating to strengthening the NATO ISAF, and the results of such actions:

(i) Encourage NATO ISAF countries to fulfill commitments to the
NATO ISAF mission in Afghanistan, and ensure adequate contributions to
efforts to build the capacity of the Afghanistan National Security Forces
(ANSF), counter-narcotics efforts, and reconstruction and development
activities in Afghanistan.

(i) Remove national caveats on the use of forces deployed as part
of the NATO ISAF.

(iii) Reduce the number of civilian casualties resulting from
military operations of NATO ISAF countries and mitigate the impact of
such casualties on the Afghan people.

(2) NON-NATO ISAF TROOP-CONTRIBUTING COUNTRIES.—A description of
commitments or agreements with non-NATO ISAF troop-contributing countries
regarding the following:

(A) Mutually agreed upon goals.

(B) Strategies to achieve such goals.

(C) Resource and force requirements.

(D) Commitments and pledges of support regarding troops and resource

levels.

(3) AFGHANISTAN NATIONAL SECURITY FORCES.—A description of the following:
(A) A comprehensive and effective long-term strategy and budget, with

defined objectives, for activities relating to strengthening the resources,

capabilities, and effectiveness of the Afghanistan National Army (ANA) and the





Afghanistan National Police (ANP) of the ANSF, with the goal of ensuring that a
strong and fully-capable ANSF is able to independently and effectively conduct
operations and maintain security and stability in Afghanistan.

(B) Any actions by the United States to achieve the following goals
relating to building the capacity of the ANSF, and the results of such actions:

(i) Improve coordination with all relevant departments and
agencies of the Government of the United States, as well as NATO ISAF
countries and other international partners.

(if) Improve ANSF recruitment and retention, including through
improved vetting and salaries for the ANSF.

(iii) Increase and improve ANSF training and mentoring.

(iv) Strengthen the partnership between the Government of the
United States and the Government of Afghanistan.

(4) PROVINCIAL RECONSTRUCTION TEAMS AND OTHER RECONSTRUCTION AND
DEVELOPMENT ACTIVITIES.—A description of the following:

(A) A comprehensive and effective long-term strategy and budget, with
defined objectives, for reconstruction and development in Afghanistan, including
a long-term strategy with a mission and objectives for each United States-led
Provincial Reconstruction Team (PRT) in Afghanistan.

(B) Any actions by the United States to achieve the following goals with
respect to reconstruction and development in Afghanistan, and the results of such
actions:

(1) Improve coordination with all relevant departments and
agencies of the Government of the United States, as well as NATO ISAF
countries and other international partners.

(ii) Clarify the chain of command, and operations plans for United
States-led PRTs that are appropriate to meet the needs of the relevant local
communities.

(iii) Promote coordination among PRTSs.

(iv) Ensure that each PRT is adequately staffed, particularly with
civilian specialists, and that such staff receive appropriate training.

(v) Expand the ability of the Afghan people to assume greater
responsibility for their own reconstruction and development projects.

(vi) Strengthen the partnership between the Government of the
United States and the Government of Afghanistan.

(vii) Ensure proper reconstruction and development oversight
activities, including implementation, where appropriate, of
recommendations of any United States inspectors general, including the
Special Inspector General for Afghanistan Reconstruction appointed
pursuant to section 1229.

(5) COUNTER-NARCOTICS ACTIVITIES.—A description of the following:

(A) A comprehensive and effective long-term strategy and budget, with
defined objectives, for the activities of the Department of Defense relating to
counter-narcotics efforts in Afghanistan, including—





(1) roles and missions of the Department of Defense within the
overall counter-narcotics strategy for Afghanistan of the Government of
the United States, including a statement of priorities;

(ii) a detailed, comprehensive, and effective strategy with defined
one-year, three-year, and five year objectives and a description of the
accompanying allocation of resources of the Department of Defense to
accomplish such objectives;

(iii) in furtherance of the strategy described in clause (i), actions
that the Department of Defense is taking and has planned to take to—

(I) improve coordination within the Department of Defense
and with all relevant departments and agencies of the Government
of the United States;

(1) strengthen significantly the Afghanistan National
Counter-narcotics Police;

(111) build the capacity of local and provincial governments
of Afghanistan and the national Government of Afghanistan to
assume greater responsibility for counter-narcotics-related
activities, including interdiction; and

(IV) improve counter-narcotics-related intelligence
capabilities and tactical use of such capabilities by the Department
of Defense and other appropriate departments and agencies of the
Government of the United States; and
(iv) the impact, if any, including the disadvantages and advantages,

if any, on the primary counter-terrorism mission of the United States

military of providing enhanced logistical support to departments and
agencies of the Government of the United States and counter-narcotics
partners of the United States in their interdiction efforts, including
apprehending or eliminating major drug traffickers in Afghanistan.

(B) The counter-narcotics roles and missions assumed by the local and
provincial governments of Afghanistan and the national Government of
Afghanistan, appropriate departments and agencies of the Government of the
United States (other than the Department of Defense), the NATO ISAF, and the
governments of other countries.

(C) The plan and efforts to coordinate the counternarcotics strategy and
activities of the Department of Defense with the counter-narcotics strategy and
activities of the Government of Afghanistan, the NATO-led interdiction and
security forces, other appropriate countries, and other counter-narcotics partners
of the United States, and the results of such efforts.

(D) The progress made by the governments, organizations, and entities
specified in subparagraph (B) in executing designated roles and missions, and in
coordinating and implementing counternarcotics plans and activities, and based
on the results of this progress whether, and to what extent, roles and missions for
the Department of Defense should be altered in the future, or should remain
unaltered.





(6) PuBLIC CORRUPTION AND RULE OF LAW.—A description of any actions, and the
results of such actions, to help the Government of Afghanistan fight public corruption
and strengthen governance and the rule of law at the local, provincial, and national levels.

(7) REGIONAL CONSIDERATIONS.—A description of any actions and the results of
such actions to increase cooperation with countries geographically located around
Afghanistan’s border, with a particular focus on improving security and stability in the
Afghanistan-Pakistan border areas.

(d) MATTERS TO BE INCLUDED: PERFORMANCE INDICATORS AND MEASURES OF PROGRESS
TOWARD SUSTAINABLE LONG-TERM SECURITY AND STABILITY IN AFGHANISTAN.—

(1) IN GENERAL.—The report required under subsection (a) shall set forth a
comprehensive set of performance indicators and measures of progress toward
sustainable long-term security and stability in Afghanistan, as specified in paragraph (2),
and shall include performance standards and progress goals, together with a notional
timetable for achieving such goals.

(2) PERFORMANCE INDICATORS AND MEASURES OF PROGRESS SPECIFIED.—The
performance indicators and measures of progress specified in this paragraph shall
include, at a minimum, the following:

(A) With respect to the NATO ISAF, an assessment of unfulfilled NATO
ISAF mission requirements and contributions from each individual NATO ISAF
country, including levels of troops and equipment, the effect of contributions on
operations, and unfulfilled commitments.

(B) An assessment of military operations of the NATO ISAF, including of
NATO ISAF countries, and an assessment of separate military operations by
United States forces. Such assessments shall include—

(1) indicators of a stable security environment in Afghanistan, such
as number of engagements per day, and trends relating to the numbers and
types of hostile encounters; and

(i) the effects of national caveats that limit operations, geographic
location of operations, and estimated number of civilian casualties.

(C) With respect to non-NATO ISAF troop-contributing countries, a
listing of contributions from each individual country, including levels of troops
and equipment, the effect of contributions on operations, and unfulfilled
commitments.

(D) For the Afghanistan National Army (ANA), and separately for the
Afghanistan National Police (ANP), of the Afghanistan National Security Forces
(ANSF) an assessment of the following:

(i) Recruitment and retention numbers, rates of absenteeism,
vetting procedures, and salary scale.

(if) Numbers trained, numbers receiving mentoring, the type of
training and mentoring, and number of trainers, mentors, and advisers
needed to support the ANA and ANP and associated ministries.

(iii) Type of equipment used.

(iv) Operational readiness status of ANSF units, including the type,
number, size, and organizational structure of ANA and ANP units that
are—

(I) capable of conducting operations independently;





(1) capable of conducting operations with the support of
the United States, NATO ISAF forces, or other coalition forces; or

(111) not ready to conduct operations.

(v) Effectiveness of ANA and ANP officers and the ANA and

ANP chain of command.

(vi) Extent to which insurgents have infiltrated the ANA and ANP.

(vii) Estimated number and capability level of the ANA and ANP
needed to perform duties now undertaken by NATO ISAF countries,
separate United States forces and other coalition forces, including
defending the borders of Afghanistan and providing adequate levels of law
and order throughout Afghanistan.

(E) An assessment of the estimated strength of the insurgency in
Afghanistan and the extent to which it is composed of non-Afghan fighters and
utilizing weapons or weapons-related materials from countries other than
Afghanistan.

(F) An assessment of progress in ending the ability of the insurgency
(including the Taliban, Al Qaeda, and other anti-government elements), to
establish control over the population of Afghanistan or regions of Afghanistan
and establish safe havens in Afghanistan, and to conduct attacks inside or outside
Afghanistan from such safe havens.

(G) A description of all terrorist and insurgent groups operating in
Afghanistan, including the number, size, equipment strength, military
effectiveness, sources of support, legal status, and any efforts to disarm or
reintegrate each such group.

(H) An assessment of security and stability, including terrorist and
insurgent activity, in Afghanistan-Pakistan border areas and in Pakistan’s
Federally Administered Tribal Areas.

() An assessment of United States military requirements, including
planned force rotations, for the twelvemonth period following the date of the
report required under subsection (a).

(J) For reconstruction and development, an assessment of the following:

(i) The location, funding (including the sources of funding),
staffing requirements, current staffing levels, and activities of each United

States-led Provincial Reconstruction Team.

(ii) The coordination of reconstruction and development activities
in Afghanistan, including—

(I the roles of members of the Armed Forces and non-
Armed Forces personnel within the staffing of United States-led
Provincial Reconstruction Teams;

(1) the use of members of the Armed Forces for
reconstruction, development, and capacity building programs
outside the jurisdiction of the Department of Defense; and

(111) the coordination between United States led and other
international-led programs to develop the capacity of national,
provincial, and local government and other civil institutions as well
as reconstruction and development activities in Afghanistan.





(iii) Unfilled staffing and resource requirements for United States
reconstruction, development, and civil institution capacity building
programs.

(iv) Key indicators of economic activity that should be considered
the most important for determining the prospects of stability in
Afghanistan, including—

() the indicators set forth in the Afghanistan Compact,
which consist of roads, education, health, agriculture, and
electricity; and

(11) unemployment and poverty levels.

(K) For counter-narcotics efforts, an assessment of the activities of the
Department of Defense in Afghanistan, as described in subsection (c)(5), and the
effectiveness of such activities.

(L) Key measures of political stability relating to both central and local
Afghan governance.

(M) For public corruption and rule of law, an assessment of anti-
corruption and law enforcement activities at the local, provincial, and national
Ievels and the effectlveness of such actlvmes

( ) l ll .l a
fepm—bu{—may—mehadea—elasaﬂed—annex—#—neeessa%y— MATTERS TO BE INCLUDED PROGRESS

TOWARD SECURITY AND STABILITY IN PAKISTAN.—ANY report required under subsection (a)
shall address, at a minimum, the following elements:
(1) STRATEGIC GOALS.—The effectiveness of efforts to achieve the following

strategic goals:

(A) To disrupt, dismantle, and defeat Al Qaeda, its affiliated networks,
and other extremist forces in Pakistan.
(B) To eliminate the safe havens for such forces in Pakistan.
(C) To prevent the return of such forces to Pakistan or Afghanistan.
(2) UNITED STATES SECURITY ASSISTANCE.—T he effectiveness of United States
security assistance to Pakistan to achieve the strategic goals described in paragraph (1).
(3) ADDITIONAL GOALS AND OBJECTIVES.—For any strategic goal addressed under
this subsection, a description of any additional goals and objectives, and the timelines for
meeting such goals and objectives.
(4) MeTrICS.—A description of the metrics used to assess progress toward each
goal and objective and along each timeline described in paragraph (3).
(f) CONGRESSIONAL BRIEFINGS.—The Secretary of Defense and Secretary of State
shall supplement the report requwed under subsection (a) with regular briefings te-the
on the subject matter of the report included
pursuant to subsections (a), (c), and (d) to—
(1) the Committee on Armed Services, the Committee on Appropriations,
and the Committee on Foreign Affairs_of the House of Representatives; and
(2) the Committee on Armed Services, the Committee on Appropriations,
and the Committee on Foreign Relations of the Senate.

(g) APPROPRIATE CONGRESSIONAL COMMITTEES DEFINED.—In this section, the term
‘‘appropriate congressional committees’” means—





(1) the Committee on Armed Services, the Committee on Appropriations, and the
Committee on Foreign Affairs, the Committee on Homeland Security, the Committee on
the Judiciary, and the Permanent Select Committee on Intelligence of the House of
Representatives; and

(2) the Committee on Armed Services, the Committee on Appropriations, and the
Committee on Foreign Relations, the Committee on Homeland Security and
Governmental Affairs, the Committee on the Judiciary, and the Select Committee on
Intelligence of the Senate.

This proposal would repeal section 1117 of the Supplemental Appropriations Act 2009
(Public Law 111- 32; 123 Stat. 1907), as follows:






This proposal would repeal section 1232 of the National Defense Authorization Act for
Fiscal Year 2010 (Public Law 111-84; 123 Stat. 2531), as follows:
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SEC. _ .EXCEPTION TO FULL AND OPEN COMPETITION TO PERMIT
CONSIDERATION OF SUPPLY CHAIN RISK IN THE INTEREST OF
NATIONAL SECURITY.

(a) ADDITIONAL NATIONAL SECURITY EXCEPTION TO FULL AND OPEN COMPETITION—

(1) Paragraph (6) of subsection (c) of section 2304 of title 10, United States Code,
is amended—

(A) by inserting “(A)” after “(6)”; and
(B) by adding at the end the following new subparagraph (B):

“(B) in the case of a procurement by the Department of Defense for a covered
system, or for a covered item of supply for use within a covered system, for which a
solicitation is issued before the end of the two-year period beginning on the date of the
enactment of this subparagraph, the Secretary of Defense determines that it is in the
interest of national security to restrict the sources from which the agency solicits bids or
proposals in order to protect such system from supply chain risk; or”.

(2) Subsection (f)(1)(B) of such section is amended—

(A) by striking “or” at the end of clause (ii);

(B) by striking “senior” in clause (iii) and all that follows through *; and”
and inserting “applicable senior procurement executive; or”; and

(C) by adding at the end the following new clause:

“(iv) in the case of a contract for which the use of such procedures is
permitted under subsection (c)(6)(B) (regardless of the amount of the contract), by

the applicable senior procurement executive; and”.
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(3) Subsection (f)(5)(B) of such section is amended by striking “under paragraph

(2)(B)(iii)” and inserting “as the applicable senior procurement executive under clauses

(iii) and (iv) of paragraph (1)(B)”.

(4) Subsection (f) of such section is further amended by adding at the end the
following new paragraph:

“(6) Any requirement of notice that is otherwise applicable under section 18 of the
Office of Federal Procurement Policy Act (41 U.S.C. 416) shall not apply with respect to a
contract entered into through a procurement permitted by subsection (c)(6)(B).”.

(5) Subsection (I)(1)(A) of such section is amended by inserting “in the case of a
procurement permitted by subsection (c)(6)(B) or” after “Except”.

(6) Such section is further amended by adding at the end the following new
subsections:

“(m)(1) The Secretary of Defense shall submit to the congressional defense committees a
report, not later than the end of the third quarter of each fiscal year, on the use of the authority
provided by subsection (c)(6)(B) and section 2304c(b)(5) of this title during the preceding fiscal
year. Each such report shall include, for the fiscal year covered by the report, the following:

“(A) For each such use of authority, a summary of the information required by

subsection (f)(3).

“(B) A statistical summary of the contracts awarded through the use of
procurements permitted by the use of such authority, including information with respect
to such use displayed by contract award amounts and types of covered items of supply

(under subsection (n)(2)).





[

“(2) Disclosure of information submitted or developed in a process having the potential
for resulting in an award pursuant to subsection (c)(6)(B) or section 2304c(b)(5) of this title and
of information about such an award is not required, and may not be compelled, under section 552

of title 5, consistent with paragraph (3) of subsection (b) of that section.
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“(n) In this section:

“(1) The term “covered system’ means a national security system as defined in
section 3542(b) of title 44.

“(2) The term “covered item of supply’ means an item of information technology
(as defined in section 11101 of title 40), or any other supply item, the loss of integrity of
which may become a vulnerability to a covered system.

“(3) The term “supply chain risk’ means the risk that an adversary may sabotage,
maliciously introduce unwanted function, or otherwise subvert the design, integrity,
manufacturing, production, distribution, installation, operation, or maintenance of an item
of supply or a system so as to surveil, deny, disrupt, or otherwise degrade the function,
use, or operation of the item or system.

“(4) The term “applicable senior procurement executive’ means—
“(A) the senior procurement executive of the agency designated pursuant

to section 16(c) of the Office of Federal Procurement Policy Act (41 U.S.C.

414(c)) (without further delegation); or

“(B) in the case of the Under Secretary of Defense for Acquisition,

Technology, and Logistics, acting in the Under Secretary’s capacity as the senior

procurement executive for the Department of Defense, the Under Secretary’s

delegate designated pursuant to subsection (f)(5)(B).”.
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(b) TASK AND DELIVERY ORDERS.—Section 2304c(b) of such title is amended—
(1) by striking “or” at the end of paragraph (3);
(2) by striking the period at the end of paragraph (4) and inserting “; or”; and
(3) by adding at the end the following new paragraph:
“(5) in the case of a task or delivery order to be issued by or on behalf of the

Department of Defense before the end of the two-year period beginning on the date of the

enactment of this paragraph pursuant to a contract awarded under the authority of section

2304a of this title or section 303H of the Federal Property and Administrative Services

Act of 1949 (41 U.S.C. 253h) for a covered system, as that term is defined in paragraph

(1) of section 2304(n) of this title, or for a covered item of supply, as that term is defined

in paragraph (2) of that section, for use within a covered system, it is in the interest of

national security to restrict the sources from which the agency solicits bids or proposals
in order to protect such system from supply chain risk, as that term is defined in
paragraph (3) of that section.”.

Section-by-Section Analysis

Today’s market for information and communications technology (ICT), including
software, information processing systems, semiconductors, and other microelectronics, is
increasingly commercial, competitive, and global. This trend has benefited the U.S. in many
ways by accelerating the pace of technological innovation, opening foreign markets to U.S.
goods and services, enhancing interoperability across networks, and providing cost efficiencies
to the Department of Defense (DoD). However, globalization has also increased the
Department’s vulnerability to attacks on its systems and networks through the supply chain for
the technology comprising those systems and networks.

Critical systems and networks of DoD may be exploited through the introduction of
counterfeit or malicious information and communications technology provided by suppliers of
commercial components or services.

The combination of globalization of the ICT market, increasing dependence on

commercial technology, and interconnectedness makes DoD systems and networks vulnerable to
infiltration of the ICT supply chain to manipulate code, corrupt critical components bound for





DoD systems, or otherwise gain access to closed-off military technologies. A growing array of
malicious actors, including state and non-state actors, and terrorist and criminal organizations,
are increasingly capable of executing such attacks and are actively targeting U.S. interests.

DoD must take steps in the interest of national security to manage risks to its critical
systems and networks posed by the introduction of counterfeit or malicious information and
communications technology by suppliers of those systems, components thereof, and services
related thereto to assure the ability of the Department to have confidence that those critical
systems and networks function as intended and are free of exploitable vulnerabilities.

DoD is implementing Supply Chain Risk Management (SCRM) across the Department to
mitigate the risk of a supply chain attack on its systems and networks. This proposed legislation,
if made law, will add one important tool to the Department's risk management capabilities,
which also include counterintelligence support to acquisition planning, technical mitigations, test
and evaluation capabilities, and procurement and contracting tools. This proposal is designed to
maximize competition among all risk-appropriate, technically qualified commercial suppliers
while strengthening the Department's ability to protect itself from malicious actors seeking to
sabotage or subvert critical programs by taking advantage of the government's open contracting
structure.

This proposal would amend sections 2304 and 2304c of title 10, United States Code, by
adding a new exception to full and open competition that allows limiting the number of sources
from which bids or proposals are sought when required in the interest of national security in
order to protect the integrity of national security information systems, weapons systems and
other critical systems against potential vulnerabilities in the supply chain.

Specifically, this proposal would amends sections 2304 and 2304c of title 10 to:

(1) Redesignate the current section 2304(c)(6) exception to full and open competition
based on harm to national security from disclosure of the government’s needs as subsection
(6)(A) of section 2304(c) and insert a new subsection 2304(c)(6)(B) that allows limiting sources
when necessary in the interest of national security in order to protect national security
information systems from supply chain risk. This new authority to limit sources would be
available for two years.

(2) Amend section 2304(f)(1)(B) to require approval of the Justification & Authorization
(“J&A?”) for use of this new exception, regardless of contract award amount, at the same level as
is required for a J&A at the highest contract award amount level (currently $75 million).

(3) Amend section 2304(f)(5)(B) to use the term “applicable senior procurement
executive” created by new section 2304(n)(4).

(4) Insert a new subsection 2304(f)(6) that exempts procurements under the new national
security exception from any requirement to publish a “notice of solicitation” as required by
section 18 of the Office of Federal Procurement Policy Act (41 U.S.C. 416)).





(5) Amend section 2304(1)(1)(A) to exempt use of the new additional national security
exception from the usual requirement for public availability of a J&A.

(6) Insert new subsections 2304(m) and 2304(n):

Subsection 2304(m)(1) requires an annual report to Congress on the use of the new
national security exception. This congressional report requirement is intended in part to
serve in lieu of publicizing the J&A and is to contain a summary of the information in the
J&A prepared for each use of the exception, and a statistical summary of the contracts
awarded using the exception displayed by contract award amounts;

Subsection 2304(m)(2) exempts from disclosure under the Freedom of Information Act
(FOIA) information submitted and developed in an acquisition that uses the new
exemption. This exemption is adapted from section 2371(i) of title 10, which applies to
information of similar sensitivity to the information protected here. Exemption from
disclosure under FOIA of the winning offeror, contract, and J&A also will allow
disclosure for limited competition purposes; and

Subsection 2304(n) defines the covered systems for which the new provision for limiting
competition applies, the types of items of supply for which the new provision for limiting
competition applies, the term “supply chain risk,” and the term “applicable senior
procurement executive” used to denote the official whose approval is required by the
amended section 2304(f)(1)(B).

(7) Insert a new subsection 2304c(b)(5) that provides similar authority for two years to
limit the “fair opportunity” requirement applicable to delivery orders under existing multiple
award contracts, awarded either by DoD or some other agency, related to the same categories of
DoD systems.

In the context of open competition, adversary knowledge that a particular information
system is the subject of an acquisition and that identifiable suppliers will be providing software
and hardware or managing the operations and maintenance of that system increases opportunities
to penetrate that system through the supply chain. Our open society may never eliminate all
potential threats, but the need to minimize risks to critical systems must be balanced against the
value of open competition and global sourcing in an acquisition process related to national
security information systems.

Budget Implications: No specifically budgeted amount will be necessary to implement this
provision. There is a theoretical possibility that Information and Communications Technology
(ICT) costs for DoD will increase as competition is reduced because the Department procures
ICT for covered systems outside of general purpose ICT procurement channels. However, this
additional cost is not expected to be significant when compared to the Department’s total ICT
expenditures and it may be unavoidable in the interest of protecting national security against
potential vulnerabilities in the supply chain.





Changes to Existing Law: This proposal would amend sections 2304 and 2304c of title 10,
United States Code, as follows:

82304. Contracts. competition requirements

( a) *kx

R I e

(c) The head of an agency may use procedures other than competitive procedures only
when—

(6)(A) the disclosure of the agency’s needs would compromise the national
security unless the agency is permitted to limit the number of sources from which it
solicits bids or proposals; or

(B) in the case of a procurement by the Department of Defense for a covered
system, or for a covered item of supply for use within a covered system, for which a
solicitation is issued before the end of the two-year period beginning on the date of the
enactment of this subparagraph, the Secretary of Defense determines that it is in the
interest of national security to restrict the sources from which the agency solicits bids or
proposals in order to protect such system from supply chain risk; or

EE I I I

(F)(1) Except as provided in paragraph (2), the head of an agency may not award a
contract using procedures other than competitive procedures unless—
(A) the contracting officer for the contract justifies the use of such procedures in
writing and certifies the accuracy and completeness of the justification;
(B) the justification is approved—

(i) in the case of a contract for an amount exceeding $ 500,000 (but equal
to or less than $ 10,000,000), by the competition advocate for the procuring
activity (without further delegation) or by an official referred to in clause (ii) or
(iii);

(ii) in the case of a contract for an amount exceeding $ 10,000,000 (but

equal to or less than $ 75,000,000), by the head of the procuring activity (or the
head of the procuring activity's delegate designated pursuant to paragraph (6)(A));






(iv) in the case of a contract for which the use of such procedures is
permitted under subsection (c)(6)(B) (regardless of the amount of the contract), by
the applicable senior procurement executive; and
(C) any required notice has been published with respect to such contract pursuant

to section 18 of the Office of Federal Procurement Policy Act (41 U.S.C. 416) and all
bids or proposals received in response to that notice have been considered by the head of
the agency.

R i e e S

(5) (A) The authority of the head of a procuring activity under paragraph (1)(B)(ii) may

be delegated only to an officer or employee who—
(1) if a member of the armed forces, is a general or flag officer; or
(ii) if a civilian, is serving in a position with a grade under the General Schedule

(or any other schedule for civilian officers or employees) that is comparable to or higher

than the grade of brigadier general or rear admiral (lower half).

(B) The authority of the Under Secretary of Defense for Acquisition, Technology, and
Logistics under-paragraph-CO{B)(HH as the applicable senior procurement executive under
clauses (iii) and (iv) of paragraph (1)(B) may be delegated only to—

(i) an Assistant Secretary of Defense; or
(i) with respect to the element of the Department of Defense (as specified in
section 111(b) of this title), other than a military department, carrying out the
procurement action concerned, an officer or employee serving in or assigned or detailed
to that element who—
() if a member of the armed forces, is serving in a grade above brigadier
general or rear admiral (lower half); or
(1) if a civilian, is serving in a position with a grade under the General
Schedule (or any other schedule for civilian officers or employees) that is
comparable to or higher than the grade of major general or rear admiral.

(6) Any requirement of notice that is otherwise applicable under section 18 of the Office
of Federal Procurement Policy Act (41 U.S.C. 416) shall not apply with respect to a contract
entered into through a procurement permitted by subsection (c)(6)(B).

E R I S e S

(D(2)(A) Except in the case of a procurement permitted by subsection (c)(6)(B) or as
provided in subparagraph (B), in the case of a procurement permitted by subsection (c), the head
of an agency shall make publicly available, within 14 days after the award of the contract, the
documents containing the justification and approval required by subsection (f)(1) with respect to
the procurement.

EE S S e S

(m)(1) The Secretary of Defense shall submit to the congressional defense committees a
report, no later than the end of the third quarter of each fiscal year, on the use of the authority






provided by subsection (c)(6)(B) and section 2304c(b)(5) of this title during the preceding fiscal
year. Each such report shall include, for the fiscal year covered by the report, the following:

(A) For each such use of authority, a summary of the information required by
subsection (f)(3).

(B) A statistical summary of the contracts awarded through the use of
procurements permitted by the use of such authority, including information with respect
to such use displayed by contract award amounts and types of covered items of supply
(under subsection (n)(2)).

(2) Disclosure of information submitted or developed in a process having the potential for
resulting in an award pursuant to subsection (c)(6)(B) or section 2304c(b)(5) of this title and of
information about such an award is not required, and may not be compelled, under section 552 of
title 5, consistent with paragraph (3) of subsection (b) of that section.

(n) In this section:

(1) The term “covered system” means a national security system as defined in
section 3542(b) of title 44.

(2) The term “covered item of supply” means an item of information technology
(as defined in section 11101 of title 40), or any other supply item, the loss of integrity of
which may become a vulnerability to a covered system.

(3) The term “supply chain risk” means the risk that an adversary may sabotage,
maliciously introduce unwanted function, or otherwise subvert the design, integrity,
manufacturing, production, distribution, installation, operation, or maintenance of an item
of supply or a system so as to surveil, deny, disrupt, or otherwise degrade the function,
use, or operation of the item or system.

(4) The term “applicable senior procurement executive” means—

(A) the senior procurement executive of the agency designated pursuant to

section 16(c) of the Office of Federal Procurement Policy Act (41 U.S.C. 414(c))

(without further delegation); or

(B) in the case of the Under Secretary of Defense for Acquisition,

Technology, and Logistics, acting in the Under Secretary’s capacity as the senior

procurement executive for the Department of Defense, the Under Secretary’s

delegate designated pursuant to subsection (f)(5)(B).

R I

82304c. Task and delivery order contracts: orders
(a) **k*

E R I e

(b) MuLTIPLE AWARD CONTRACTS.—***

E R I e

(3) the task or delivery order should be issued on a sole-source basis in the
interest of economy and efficiency because it is a logical follow-on to a task or delivery
order already issued on a competitive basis;-of





(4) it is necessary to place the order with a particular contractor in order to satisfy
a minimum guarantee-; or

(5) in the case of a task or delivery order to be issued by or on behalf of the
Department of Defense before the end of the two-year period beginning on the date of the
enactment of this paragraph pursuant to a contract awarded under the authority of section
2304a of this title or section 303H of the Federal Property and Administrative Services
Act of 1949 (41 U.S.C. 253h) for a covered system, as that term is defined in paragraph
(1) of section 2304(n) of this title, or for a covered item of supply, as that term is defined
in paragraph (2) of that section, for use within a covered system, it is in the interest of
national security to restrict the sources from which the agency solicits bids or proposals
in order to protect such system from supply chain risk, as that term is defined in
paragraph (3) of that section.
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SEC. . EXPANSION OF AUTHORITY RELATING TO PHASE Il OF THREE-
PHASE APPROACH TO JOINT PROFESSIONAL MILITARY
EDUCATION.

(a) AUTHORITY FOR OTHER-THAN-IN-RESIDENCE PROGRAM TAUGHT THROUGH JOINT

FORCES STAFF COLLEGE.—Section 2154(a)(2) of title 10, United States Code, is amended—
(1) in the matter preceding subparagraph (A), by striking “in residence at”;

(2) in subparagraph (A), by inserting “in residence at, or other than in residence
through,” after “(A)”; and

(3) in subparagraph (B), by inserting “in residence at” after “(B)”.
(b) CONFORMING AMENDMENT.—Section 2156(b) of such title is amended by inserting

“In residence” after “course of instruction offered”.

Section-by-Section Analysis

Section 2154 of title 10, United States Code (U.S.C.), as added by section 532 of the
Ronald W. Reagan National Defense Authorization Act for Fiscal Year 2005 (NDAA FY05)
(Pub. L. 108-375), required significant change to joint professional military education (JPME)
conducted by the Department of Defense (DoD). DoD was to establish JPME as a three-phase
approach, and expanding authority for JPME Phase Il in residence at a senior-level service
school.

This proposal would modify sections 2154 and 2156 of title 10, U.S.C., to expand
authority to teach JPME Il. Specifically, the proposed change would delete requirements to
teach JPME Il in residence only and would authorize non-resident delivery of JPME Il through
the Joint Forces Staff College.

Additionally, the changes supplement JPME 11 delivery in residence through the Joint
Forces Staff College, and senior level service school. Lastly, a delivery option through a non-
resident means is authorized only through the Joint Forces Staff College

Budget Implications: First year following legislative authority, this initiative (approximately
$3.5 million) will be funded through re-distribution of financial resources in Budget Activity
(BA 3, PE 0804750). Out year funding is approximately $13.5 million and is accounted for in
the table below, and the outyears will be funded from the program line below.





RESOURCE REQUIREMENTS ($MILLIONS)

FY FY FY FY FY FY | Appropriation Budget Line
2011 | 2012 | 2013 | 2014 | 2015 | 2016 Activity Item

NDU | $35 | $2.7 | $2.7 | $2.7 | $2.7 | $2.7 | O&M, Defense- 3 804750
wide

Total | $35 | $2.7 | $2.7 | $2.7 | $2.7 | $2.7

Changes to Existing Law: This section would make the following changes to 10 U.S.C.
sections 2154 and 2156:

§ 2154. Joint professional military education: three-phase approach

(a) THREE-PHASE APPROACH.--The Secretary of Defense shall implement a three-phase
approach to joint professional military education, as follows:

(1) There shall be a course of instruction, designated and certified by the
Secretary of Defense with the advice and assistance of the Chairman of the Joint Chiefs
of Staff as Phase | instruction, consisting of all the elements of a joint professional
military education (as specified in section 2151(a) of this title), in addition to the
principal curriculum taught to all officers at an intermediate level service school.

(2) There shall be a course of instruction, designated and certified by the
Secretary of Defense with the advice and assistance of the Chairman of the Joint Chiefs
of Staff as Phase Il instruction, consisting of a joint professional military education
curriculum taught inresidence-at—

(A) in residence at, or other than in residence through, the Joint Forces

Staff College; or

(B) in residence at a senior level service school that has been designated
and certified by the Secretary of Defense as a joint professional military education
institution.

(3) There shall be a course of instruction, designated and certified by the
Secretary of Defense with the advice and assistance of the Chairman of the Joint Chiefs
of Staff as the Capstone course, for officers selected for promotion to the grade of
brigadier general or, in the case of the Navy, rear admiral (lower half) and offered in
accordance with section 2153 of this title.

(b) SEQUENCED APPROACH.—The Secretary shall require the sequencing of joint
professional military education so that the standard sequence of assignments for such education
requires an officer to complete Phase | instruction before proceeding to Phase Il instruction, as
provided in section 2155(a) of this title.

§ 2156. Joint Forces Staff College: duration of principal course of instruction

(a) DUrRATION.—The duration of the principal course of instruction offered at the Joint
Forces Staff College may not be less than 10 weeks of resident instruction.

(b) DerINnITION.—In this section, the term “principal course of instruction” means any
course of instruction offered in residence at the Joint Forces Staff College as Phase Il joint






professional military education.
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SEC.___. EXTENSION OF MAXIMUM AGE FOR APPOINTMENT TO SERVICE
ACADEMIES FOR LIMITED NUMBER OF EXCEPTIONAL
CANDIDATES.

(a) UNITED STATES MILITARY ACADEMY.—Section 4346 of title 10, United States Code,
is amended by adding at the end the following new subsection:

“(e)(1) The Secretary of the Army may admit to the Academy up to five candidates per
year without regard to the maximum age limitation in subsection (a) if, in the case of any such
candidate, the candidate meets the criteria specified in paragraph (2) and the candidate has not
passed the candidate’s twenty-sixth birthday on July 1 of the year in which the candidate enters
the Academy.

“(2) A candidate admitted under paragraph (1) must either—

“(A) be an enlisted member of the armed forces who—

“(i) becomes 23 years of age while serving outside of the United States on
active duty in the area of operations of a contingency operation during such
contingency operation; or

“(i1) was a candidate for admission to the Academy who was prevented
from entering the Academy before July 1 of the year the member became 23 years
of age by reason of service on active duty outside of the United States in the area
of operations of a contingency operation during such contingency operation; or
“(B) possess an exceptional overall record that sets the candidate apart from other

candidates.”.

(b) UNITED STATES NAVAL ACADEMY.— Section 6958 of title 10, United States Code, is

amended by adding at the end the following new subsection:
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“(e)(1) The Secretary of the Navy may admit to the Naval Academy up to five candidates
per year without regard to the maximum age limitation in subsection (a)(1) if, in the case of any
such candidate, the candidate meets the criteria specified in paragraph (2) and the candidate has
not passed the candidate’s twenty-sixth birthday on July 1 of the year in which the candidate
enters the Academy.

“(2) A candidate admitted under paragraph (1) must either—

“(A) be an enlisted member of the Armed Forces who—

“(i) becomes 23 while serving outside of the United States on active duty
in the area of operations of a contingency operation during such contingency
operation; or

“(i1) was a candidate for admission to the Naval Academy who was
prevented from entering the Academy before July 1 of the year the member
became 23 by reason of service on active duty outside of the United States in the
area of operations of a contingency operation during such contingency operation;
or
“(B) possess an exceptional overall record that sets the candidate apart from other

candidates.”.

(c) UNITED STATES AIR FORCE ACADEMY.—Section 9346 of title 10, United States Code,
is amended by adding at the end the following new subsection

“(e)(1) The Secretary of the Air Force may admit to the Academy up to five candidates
per year without regard to the maximum age limitation in subsection (a) if, in the case of any

such candidate, the candidate meets the criteria specified in paragraph (2) and the candidate has
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not passed the candidate’s twenty-sixth birthday on July 1 of the year in which the candidate
enters the Academy.

“(2) A candidate admitted under paragraph (1) must either—

“(A) be an enlisted member of the Armed Forces who—

“(i) becomes 23 while serving outside of the United States on active duty
in the area of operations of a contingency operation during such contingency
operation; or

“(i1) was a candidate for admission to the Academy who was prevented
from entering the Academy before July 1 of the year the member became 23 by
reason of service on active duty outside of the United States in the area of
operations of a contingency operation during such contingency operation; or

“(2) possess an exceptional overall record that sets the candidate apart from other
candidates.”.
Section-by-Section Analysis

This legislative proposal would authorize the Secretary of the Army, Secretary of the
Navy and the Secretary of the Air Force to each extend the statutory maximum age for admission
to their respective Service Academy for up to five exceptional candidates per year, up to the age
of twenty-six in certain specific circumstances.

Currently, the Service Academies are seeing exceptional candidates who are combat
veterans and/or who have some college, but who exceed the maximum age limitation. But for
their age, these candidates could be admitted. The proposal would provide an immediate benefit
to our Nation at a time when we need highly qualified and motivated young men and women to
train for and fill leadership roles in our Services. If the legislative change is not made, the
Service Academies will be deprived of the important contributions these highly qualified
candidates could make to the leadership training of other cadets and midshipmen. This
legislative proposal will also bring a degree of parity between the various commissioning
programs by providing an opportunity for older candidates to pursue a commission at one of the
Service Academies. In as much as these candidates will either be combat veterans or will
possess extraordinary qualifications, the real-life experience, knowledge, and leadership skills

they possess will enhance the Service Academies’ ability to continue commissioning highly
trained young officers.





The proposed amendments to title 10 will allow the Secretary of the Army, Secretary of
the Navy and the Secretary of the Air Force to extend the statutory maximum age for admission
to the Academies in certain cases. Currently, candidates for admission cannot have passed their
twenty-third birthday by July 1% of the year of their admission. The proposed amendment
permits the Secretaries of the military departments to extend the statutory maximum age limit for
five extraordinary candidates per year who have not passed their twenty-sixth birthday by July 1%
of the year of their admission. These five candidates must either be an enlisted member of the
Armed Forces whose ability to attend an academy before their twenty-third birthday was
adversely affect by their service in an overseas contingency operation, or an extraordinary
candidate who has an exceptional overall record that sets him or her apart from other candidates.
Without this legislation, the Service Academies will be deprived of the experience and
extraordinary attributes of some of our Nation’s best and brightest candidates who could enhance
the learning experience of other cadets and midshipmen.

Allowing older candidates to enter the Service Academies is not without precedent. In
1991, Congress authorized the Secretaries of the military departments to waive the maximum age
limit in the case of any enlisted member of the Armed Forces who turned twenty-two while
serving on active duty in the Persian Gulf in connection with Operation Desert Storm. (See,
National Defense Authorization Act for Fiscal Years 1992 and 1993, Public Law 102-190, §514,
December 5, 1991.) The criteria applied for the Desert Storm candidates are virtually identical
to the criteria that would apply to veterans more broadly under this legislative proposal.

The extensions and subsequent admissions authorized by this legislative proposal would
only be available in circumstances where a candidate has extraordinary skills, experience, or
other attributes. By its terms, this proposal would closely align the maximum age for those
granted age waivers to the maximum age limitation of four-year ROTC scholarships recipients
under 10 U.S.C. §2107 (and §2107a) who must be less than thirty-one years old on December 31
of the year he or she is eligible to be commissioned.

This legislative proposal will solve the problem of the Service Academies’ inability to
offer admission to candidates who possess extraordinary qualifications, but who cannot be
admitted because of their age. The proposal will completely solve the problem, and is not a step
in a series of required changes.

Budgetary Implications: None. This legislative proposal would not increase the class size at
any of the Service academies or otherwise use resources not already committed to the admissions
process.

Changes to Existing Law: This proposal would add a new subsection to sections 4346, 6958,
and 9346 of title 10, United States Code

8 4346. Cadets: requirements for admission

(a) To be eligible for admission to the Academy a candidate must be at least 17 years of
age and must not have passed his twenty-third birthday on July 1 of the year in which he enters
the Academy.





(b) To be admitted to the Academy, an appointee must show, by an examination held
under regulations prescribed by the Secretary of the Army, that he is qualified in the subjects
prescribed by the Secretary.

(c) A candidate designated as a principal or an alternate for appointment as a cadet shall
appear for physical examination at a time and place designated by the Secretary.

(d) To be admitted to the Academy, an appointee must take and subscribe to the
following oath—

“I, , do solemnly swear that I will support the Constitution of the United States, and bear
true allegiance to the National Government; that I will maintain and defend the sovereignty of
the United States, paramount to any and all allegiance, sovereignty, or fealty I may owe to any
State or country whatsoever; and that I will at all times obey the legal orders of my superior
officers, and the Uniform Code of Military Justice.”

If a candidate for admission refuses to take this oath, his appointment is terminated.

(e)(1) The Secretary of the Army may admit to the Academy up to five candidates per
year without regard to the maximum age limitation in subsection (a) if, in the case of any such
candidate, the candidate meets the criteria specified in paragraph (2) and the candidate has not
passed the candidate’s twenty-sixth birthday on July 1 of the year in which the candidate enters
the Academy.

(2) A candidate admitted under paragraph (1) must either—

(A) be an enlisted member of the Armed Forces who—

(1) becomes 23 while serving outside of the United States on active duty in
the area of operations of a contingency operation during such contingency
operation; or

(i1) was a candidate for admission to the Academy who was prevented
from entering the Academy before July 1 of the year the member became 23 by
reason of service on active duty outside of the United States in the area of
operations of a contingency operation during such contingency operation; or
(B) possess an exceptional overall record that sets the candidate apart from other

candidates.

§ 6958. Midshipmen: qualifications for admission

(a) Each candidate for admission to the Naval Academy—

(1) must be at least 17 years of age and must not have passed his twenty-third
birthday on July 1 of the calendar year in which he enters the Academy; and

(2) shall be examined according to such regulations as the Secretary of the Navy
prescribes, and if rejected at one examination may not be examined again for admission
to the same class unless recommended by the Academic Board.

(b) Each candidate for admission nominated under clauses (3) through (9) of section
6954(a) of this title must be domiciled in the State, or in the congressional district, from which
he is nominated, or in the District of Columbia, Puerto Rico, American Samoa, Guam, or the
Virgin Islands, if nominated from one of those places.

(c) Each candidate nominated under clause (2) or (3) of section 6954(b) of this title—

(1) must be a citizen of the United States;

(2) must have passed the required physical examination; and

(3) shall be appointed in the order of merit from candidates who have, in
competition with each other, passed the required mental examination.





(d) To be admitted to the Naval Academy, an appointee must take and subscribe to an
oath prescribed by the Secretary of the Navy. If a candidate for admission refuses to take and
subscribe to the prescribed oath, the candidate's appointment is terminated.

(e)(1) The Secretary of the Navy may admit to the Naval Academy up to five candidates
per year without regard to the maximum age limitation in subsection (a)(1) if, in the case of any
such candidate, the candidate meets the criteria specified in paragraph (2) and the candidate has
not passed the candidate’s twenty-sixth birthday on July 1 of the year in which the candidate
enters the Academy.

(2) A candidate admitted under paragraph (1) must either—

(A) be an enlisted member of the Armed Forces who—

(1) becomes 23 while serving outside of the United States on active duty in
the area of operations of a contingency operation during such contingency
operation; or

(i) was a candidate for admission to the Naval Academy who was
prevented from entering the Academy before July 1 of the year the member
became 23 by reason of service on active duty outside of the United States in the
area of operations of a contingency operation during such contingency operation;
or
(B) possess an exceptional overall record that sets the candidate apart from other

candidates.

§ 9346. Cadets: requirements for admission

(a) To be eligible for admission to the Academy a candidate must be at least 17 years of
age and must not have passed his twenty-third birthday on July 1 of the year in which he enters
the Academy.

(b) To be admitted to the Academy, an appointee must show, by an examination held
under regulations prescribed by the Secretary of the Air Force, that he is qualified in the subjects
prescribed by the Secretary.

(c) A candidate designated as a principal or an alternate for appointment as a cadet shall
appear for physical examination at a time and place designated by the Secretary.

(d) To be admitted to the Academy, an appointee must take and subscribe to an oath
prescribed by the Secretary of the Air Force. If a candidate for admission refuses to take and
subscribe to the prescribed oath, his appointment is terminated.

(e)(1) The Secretary of the Air Force may admit to the Academy up to five candidates per
year without regard to the maximum age limitation in subsection (a) if, in the case of any such
candidate, the candidate meets the criteria specified in paragraph (2) and the candidate has not
passed the candidate’s twenty-sixth birthday on July 1 of the year in which the candidate enters
the Academy.

(2) A candidate admitted under paragraph (1) must either—

(A) be an enlisted member of the Armed Forces who—

(1) becomes 23 while serving outside of the United States on active duty in
the area of operations of a contingency operation during such contingency
operation; or

(i1) was a candidate for admission to the Academy who was prevented
from entering the Academy before July 1 of the year the member became 23 by






reason of service on active duty outside of the United States in the area of

operations of a contingency operation during such contingency operation; or

(B) possess an exceptional overall record that sets the candidate apart from other
candidates.







SEC. __. IRON DOME SHORT-RANGE ROCKET DEFENSE PROGRAM.

Of funds appropriated for fiscal year 2011 for the Department of Defense, the Secretary
of Defense may provide up to $205,000,000 to the government of Israel for the procurement of
the Iron Dome defense system to counter short-range rocket threats.

Section-by-Section Analysis

This proposal would authorize the Secretary of Defense to provide the government of
Israel with up to $205 million to procure additional Iron Dome defense systems to counter short-
range rocket threats. The Iron Dome system consists of a tracking radar, a battle management
and control system, and a mobile launcher equipped with Israeli designed Tamir interceptor

missiles. The system is optimized for countering short-range rockets.

Budget Implications: This proposal would be funded from funding offsets approved by the
Secretary of Defense.

RESOURCE REQUIREMENTS (SMILLIONS)

FY FY FY FY FY | Appropriation | Budget fo:él
2011 | 2012 | 2013 | 2014 | 2015 From Activity | -1
lron | $205.0 | -- . - . TBD TBD | TBD
Dome
$205.0 | - - - -

Changes to Existing Law: N/A
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SEC. . PROCEDURES FOR JUDICIAL REVIEW OF CERTAIN MILITARY
PERSONNEL DECISIONS.

(a) PROHIBITED PERSONNEL ACTIONS.—Section 1034 of title 10, United States Code, is
amended—

(1) by adding at the end of subsection (f) the following new paragraph:

“(7) In any case in which the final decision of the Secretary concerned results in denial,
in whole or in part, of any requested correction of the member or former member’s record, the
member or former member shall be provided a concise written statement of the factual and legal
basis for the decision, together with a statement of the procedure and time for obtaining review
of the decision pursuant to section 1560 of this title.”;

(2) in subsection (g)—
(A) by inserting “(1)” before “Upon the completion of all”; and
(B) by adding at the end the following new paragraph:

“(2) A submittal to the Secretary of Defense under paragraph (1) must be made within 90
days of the receipt of the final decision of the Secretary of the military department concerned in
the matter. In any case in which the final decision of the Secretary of Defense results in denial,
in whole or in part, of any requested correction of the member or former member’s record, the
member or former member shall be provided a concise written statement of the basis for the
decision, together with a statement of the procedure and time for obtaining review of the decision
pursuant to section 1560 of this title.”;

(3) by redesignating subsections (h) and (i) as subsections (i) and (j), respectively;
and

(4) by inserting after subsection (g) the following new subsection (h):
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“(h) JubiciaL REVIEwW.—A decision of the Secretary of Defense under subsection (g) or,
in a case in which review by the Secretary of Defense under subsection (g) was not sought or in a
case arising out of the Coast Guard when the Coast Guard is not operating as a service in the
Navy, a decision of the Secretary of a military department or the Secretary of Homeland Security
under subsection (f) shall be subject to judicial review only as provided in section 1560 of this
title.”.

(b) CORRECTION OF MILITARY RECORDS.—Section 1552 of such title is amended by
adding at the end the following new subsections:

“(h) In any case in which the final decision of the Secretary concerned results in denial,
in whole or in part, of any requested correction, the claimant shall be provided a concise written
statement of the factual and legal basis for the decision, together with a statement of the
procedure and time for obtaining review of the decision pursuant to section 1560 of this title.

“(i) A decision by the Secretary concerned under this section shall be subject to judicial
review only as provided in section 1560 of this title.”.

(c) JupICIAL REVIEW.—

(1) Chapter 79 of such title is amended by adding at the end the following new
section:
“8§ 1560. Judicial review of decisions

“(a) After a final decision is issued pursuant to section 1552 of this title, or is issued by

the Secretary of Homeland Security or the Secretary of Defense pursuant to subsections 1034(f)

or 1034(g) of this title, any person aggrieved by such a decision may obtain judicial review.
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“(b) In exercising its authority under this section, the reviewing court shall review the
record and may hold unlawful and set aside any decision demonstrated by the petitioner in the
record to be—

“(1) arbitrary or capricious;

“(2) not based on substantial evidence;

“(3) a result of material error of fact or material administrative error, but only if
the petitioner identified to the correction board how the failure to follow such procedures
substantially prejudiced the petitioner’s right to relief, and shows to the reviewing court
by a preponderance of the evidence that the error was harmful; or

“(4) otherwise contrary to law
*(c) Upon such review, the reviewing court shall affirm, modify, vacate, or reverse the

decision, or remand the matter, as appropriate.

“(d) Notwithstanding of subsections (a), (b), and (c), the reviewing court does not have
jurisdiction to entertain any matter or issue raised in a petition of review that is not justiciable.

“(e) No judicial review may be made under this section unless the petitioner shall first
have requested a correction under section 1552 of this title, and the Secretary concerned shall
have rendered a final decision denying that correction in whole or in part. In a case in which the
final decision of the Secretary concerned is subject to review by the Secretary of Defense under
section 1034(g) of this title, the petitioner is not required to seek such review by the Secretary of
Defense before obtaining judicial review under this section. If the petitioner seeks review by the
Secretary of Defense under section 1034(g) of this title, no judicial review may be made until the
Secretary of Defense shall have rendered a final decision denying that request in whole or in

part.
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“(f) In the case of a final decision of the Secretary described in subsection (a) made on or
after the date of the enactment of this section, a petition for judicial review under this section
must be filed within one year after the date of that final decision.

“(9)(2) A decision by a board established under section 1552(a)(1) of this title declining
to excuse the untimely filing of a request for correction of military records is not subject to
judicial review under this section or otherwise subject to review in any court.

“(2) A decision by a board established under section 1552(a)(1) of this title declining to
reconsider or reopen a previous denial or partial denial of a request for correction of military
records is not subject to judicial review under this section or otherwise subject to review in any
court.

“(3) Notwithstanding subsection (f), a decision by a board established under section
1552(a)(1) of this title that results in denial, in whole or in part, of any request for correction of
military records filed with the board more than six years after the applicant's date of discharge,
retirement or release from active duty, is not subject to judicial review under this section or
otherwise subject to review in any court.

“(h)(1) In the case of a cause of action arising after the date of the enactment of this
section, no court shall have jurisdiction to entertain any request for correction of records
cognizable under section 1034(f) and (g) or section 1552 of this title except as provided in this
section.

“(2) In the case of a cause of action arising after the date of the enactment of this section,
except as provided by chapter 153 of title 28 and chapter 79 of this title, no court shall have
jurisdiction over any civil action or claim seeking, in whole or in part, to challenge any decision

for which administrative review is available under section 1552 of this title.”.
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(2) The table of sections at the beginning of such chapter is amended by adding at

the end the following new item:
*1560. Judicial review of decisions.”.

(d) EFFecTIVE DATE.—The amendments made by this section shall take effect one year
after the date of the enactment of this Act. Such amendments apply to all final decisions of the
Secretary of Defense under section 1034(g) of title 10, United States Code, and of the Secretary
of a military department or the Secretary of Homeland Security under sections 1034(f) or 1552
of such title, whether rendered before or after the date of the enactment of this Act. During the
period between the date of the enactment of this Act and the date on which the amendments
made by this section take effect, in any case in which the final decision of the Secretary of
Defense under section 1034 of title 10, United States Code, or the Secretary concerned under
section 1552 of title 10, United States Code, results in denial, in whole or in part, of any
requested correction of a member, former member, or claimant's record, the individual shall be
informed in writing of the time for obtaining review of the decision pursuant to section 1560 of
such title as provided therein.

(e) IMPLEMENTATION.—The Secretaries concerned (as defined in section 101(a)(9) of title
10, United States Code) may prescribe appropriate regulations, and interim guidance before
prescribing such regulations, to implement the amendments made by this section. In the case of
the Secretary of a military department, such regulations may not take effect until approved by the
Secretary of Defense.

(F) ConsTRUCTION.—This section does not affect the authority of any court to exercise
jurisdiction over any case which was properly before it before the effective date specified in
subsection (d).

Section-By-Section Analysis





Subsection (a), (b), and (c):

Subsections (a), (b), and (c) of this proposal amend sections 1034 and 1552 and create a
new section, 1560, of title 10, United States Code.

Subsection (a) amends section 1034 of title 10 to require a “concise written statement of
the basis” for any final decision by the Secretary of a military department or the Secretary of
Homeland Security under section 1034(f) or the Secretary of Defense under section 1034(g)
which does not grant the complete relief requested by the claimant. This provision also requires
the Secretary concerned to accompany such decisions with an explanation of the procedures
available to obtain judicial review. In addition, a new subsection, 1034(h), is added which
precludes any judicial review of final decisions made under 1034(f) or (g) other than that which
is provided for in section 1560. This subsection permits direct judicial review of final decisions
of the Secretary of the military departments in cases where the petitioner does not apply for
review by the Secretary of Defense.

Subsection (b), under paragraph “(h)”, amends section 1552 of title 10 to require the
Secretary concerned to provide the same concise rationale and explanation of the procedure for
obtaining judicial review that is required under section 1034 for decisions which fail to grant
complete relief. In both instances, this requirement was primarily designed to direct the
production of a record of decision which could be subjected to a meaningful review in
accordance with the provisions of section 1560. In addition, the requirement is an
acknowledgment that applicants to the correction boards® would be well served by a meaningful
explanation of an adverse ruling. Such explanations may actually serve to dispel the need for
some litigation by fostering a legitimate belief by the applicants that their claims have been
heard, understood, and given due consideration.

However, most applicants to the correction boards are not contemplating litigation, but
are simply seeking a fair and efficient resolution of their grievance. A lucid and succinct
explanation that can be obtained within six months is preferable to something akin to a judicial
opinion requiring extensive preparation and time. In adopting the explanatory requirement, the
intent is to minimize the burden on the correction boards, in the interests of efficiency, while
enhancing the legitimacy of the correction boards and preserving the efficacy of judicial review.
Accordingly, the language directing the correction boards to explain their decisions should not be
construed as imposing any degree of formalism beyond the literal requirements.

In cases in which the administrative record has not been adequately developed or the
record of decision is not sufficiently complete, it is intended that the reviewing court would
remand the case to the correction board for further action in accordance with the court’s
instructions.

Finally, a new subsection (i) is added to section 1552 which precludes any judicial review
of decisions made under section 1552 except for that provided for by section 1560.

! The term “correction boards” is used throughout this document to refer to the boards convened on behalf of the
Secretaries of the military departments and the Secretary of Homeland Security pursuant to 10 U.S.C. § 1552,





Subsection (c) of the proposal creates a new section 1560. It establishes the jurisdiction
and procedures for judicial review of final decisions made under sections 1034(f) or (g) and
1552.

Subsection 1560(a) waives the United States’ sovereign immunity over final decisions
imposed pursuant to sections 1552, 1034(f), and 1034(g).

Subsection 1560(b) sets out the court’s standard of review, substantially adopting, with
revision, the standard of judicial review for special selection boards set out in title 10, section
628(g). These revisions consist of clarifying the burden of proof in cases of material error or
material administrative error. The court’s authority to review factual determinations is limited to
ensuring that a challenged decision is supported by at least substantial evidence. This review
does not permit the court however to substitute its judgment for that of the military services
when reasonable minds could reach differing conclusions on the same evidence.

Subsection 1560(b)(3) provides a harmful error rule applicable to procedural errors. If
the petitioner identified to the correction board how the procedural error substantially prejudiced
the petitioner’s right to relief, and proves by a preponderance of evidence to the reviewing court
that the error was harmful, the petitioner will be entitled to relief. As in civilian personnel law,
the burden is on the petitioner to establish harmful error. 5 C.F.R. § 1201.56(c)(3). Because the
correction boards have authority to consider claims of procedural error, a member or former
member of the armed forces is required to raise such a claim before the appropriate correction
board before seeking judicial review. In the correction boards the applicant must clearly state the
relief sought and bears the burden to establish an error or injustice justifying relief. The bill
makes clear that the petitioner must identify to the correction board how the procedural error
substantially prejudiced his or her right to the relief requested.

Subsection 1560(d) raises the jurisprudential concept of nonjusticiability to the level of a
jurisdictional bar. It is intended to preserve the current nonjusticiable status of certain issues that
might come before an internal correction board, but are nonetheless precluded from judicial
review.

Subsection 1560(e) specifically requires that a claimant use the remedies available
through sections 1034 and 1552 before seeking judicial review under section 1560. The
exhaustion requirement is satisfied only when the Secretary has reached and rendered a final
decision. This requires any complaint raising issues, in whole or in part, which may be
considered by the correction boards for full or partial relief be first submitted to the appropriate
correction board. It specifically requires that claimants pursue the administrative remedies
available through the correction board before seeking judicial review of an administrative
personnel decision. This language is intended to satisfy the requirements of Darby v. Cisneros,
509 U.S. 137 (1993), which held that courts do not have the authority to require administrative
exhaustion as a prerequisite for judicial review under the Administrative Procedure Act, unless
specifically mandated by statute or agency rules. The exhaustion requirement here is satisfied
only when the Secretary concerned has reached and rendered a final decision. Requiring a final





decision and the exhaustion of administrative remedies is designed to facilitate the production of
a decisional record adequate for meaningful judicial review.

The focus that this bill places on the administrative process does not come at the price of
reduced protections for military members or veterans. The statutory charter of the boards creates
equitable bodies which are authorized to act when necessary to further the interests of justice.
They are not limited, as is the judiciary, to simply ensuring compliance with the law. Moreover,
as the boards are comprised of members of the executive department and act on behalf of the
service secretaries, they are authorized and competent to address the substantive aspects of issues
which are not justiciable. In the vast majority of cases, the probability that a claimant will obtain
relief from an equitable board exceeds the likelihood of a successful challenge in court. This bill
does nothing to diminish the probability that an individual claimant will obtain relief. It simply
directs members and former members of the armed forces to the administrative forum, a
correction board, that is best suited to resolve their grievance and clarifies the procedures for
obtaining judicial review of any adverse administrative decisions. In so doing, it is fully
consistent with the general trend towards alternative dispute resolution. It provides a clear
roadmap for service members, so that they may fully be afforded the fullness of administrative
and judicial review to best ensure their rights. There is currently much confusion about where a
service member can seek such relief. They can go to a correction board, to a district court, or to
the Court of Federal Claims. By requiring a service member to first seek relief at a correction
board, it benefits the service member by providing a non-adversarial forum that does not require
an attorney. Additionally, this forum will create an administrative record that will assist a
federal court if the service member seeks judicial review of the correction board decision.

Subsection 1560(f) provides the statute of limitations for judicial review. This section
grandfathers those individuals who received a final decision prior to the date of enactment. This
is intended to generously protect the rights of service members who receive a final response prior
to the enactment of the legislation. For final decisions made prior to the date of enactment, a
claimant has the same period of time as exists under current law. For final decisions made on or
after the date of enactment, the claimant has one year to file a petition for review. This one year
to file is ensured by having the act become effective one year after enactment. The one year
period of limitation, articulated in subsection (e), was incorporated because it encourages timely
challenges, thereby aiding in the accurate and just resolution of issues involving military records.
Because the reviewing court would not be conducting a de novo trial, but instead would be
reviewing an administrative record under the standard set out in subsection 1560(b), the one year
period should provide the claimant ample time to assess the desirability of filing a petition and
take the necessary steps to exercise that right. By way of reference, it exceeds the 60 days
provided to civilian employees for judicial review under the Civil Service Reform Act, 5 U.S.C.
8 7703(b)(2).

Subsection (g)(1) provides that a decision by the correction board not to waive the three-
year filing period established by subsection 1552(b) is not subject to review by a court.

Subsection (g)(2) provides that a decision by the correction board denying a request for
reconsideration of a previous decision of a correction board is not subject to review by a court.





Beyond the one year limit in subsection 1560(f), subsection (g)(3) provides a limit on the
judicial reviewability of correction board decisions where the correction board has waived its
three-year statute of limitations set forth in section 1552(b). Only denials of petitions that are
filed within six years of the applicant's date of discharge, retirement or release from active duty
are subject to judicial review. This preserves the rule in the U.S. Court of Federal Claims that
tolls the statute of limitations six years from the date of discharge, retirement, or release from
active duty. See Martinez v. United States, 333 F.3d 1295 (2003) (en banc), cert. denied, 124 S.
Ct. 1404 (2004). This rule will now be extended to all courts. The statute of limitations for a
correction board is three years from the discovery of the error or injustice. This statute of
limitations can be excused by a correction board when it finds it to be in the interest of justice.
See section 1552 (b). Subsection (g)(3) will allow for judicial review of some cases where the
board has waived its statute of limitations, up to three additional years, but not more than six
years from the date of discharge, retirement or release from active duty. The correction board is
free to exercise its equitable powers to review even older cases, but such decisions will not be
subject to judicial review.

Subsection (h)(1) limits the jurisdiction of courts concerning any correction of records
“cognizable” under sections 1034(f) and (g) and section 1552 to that which is provided by
section 1560.

Subsection (h)(2) circumscribes the jurisdictions of courts in cases involving actions
relating to military service, subject to the requirements of subsection 1560 or title 10, while
leaving intact the court’s existing jurisdiction over petitions for writ of habeas corpus. The
purpose of this subsection is to limit the jurisdiction of the courts to entertain challenges
involving matters for which review is available under sections 1034(f) or (g) and 1552 of title 10,
until such time as review has been secured under those sections. This limitation concerns causes
of action arising on or after the date of enactment. This time period was included so as not to
impose an exhaustion of remedies requirement on cases arising before the date, so as to leave
settled the applicability of Martinez v. Gonzalez to such cases. See Martinez v. United States,
333 F.3d 1295 (2003) (en banc), cert. denied, 124 S. Ct. 1404 (2004).

Subsection (d):

Subsection (d) makes the amendments made by this proposal effective one year after
enactment. Its provisions are applicable to all decisions of the correction boards, whether they
were rendered before or after the effective date. In other words, the proposal has retroactive
effect on those decisions which have been rendered but for which judicial review has not been
sought as of the effective date of the proposal. It was determined that the clarity that the
proposal intended would be lost, if only temporarily, if we incorporated a complex
implementation scheme. With regard to those cases decided before the effective date of the
legislation which did not include a concise factual and legal basis for the board’s decision, it is
intended that the reviewing courts would remand the cases back to the boards for further
consideration in accordance with the provisions of this law.

Budget Implications: Requiring an exhaustion of administrative remedies makes more efficient
use of government resources and increases the chances of a resolution without the need for





resource-consuming litigation. The relatively small number of additional cases brought to a
correction board will not increase personnel requirements and will be offset by the lesser number
of cases directly filing complaints in federal courts.

Changes to Existing Law: This proposal would make the following changes to title 10, United
States Code:

8 1034. Protected communications; prohibition of retaliatory personnel actions

(a) Restricting Communications With Members of Congress and Inspector General
Prohibited.—

(1) No person may restrict a member of the armed forces in communicating with a Member of
Congress or an Inspector General.

(2) Paragraph (1) does not apply to a communication that is unlawful.

(b) Prohibition of Retaliatory Personnel Actions.—

(1) No person may take (or threaten to take) an unfavorable personnel action, or withhold (or
threaten to withhold) a favorable personnel action, as a reprisal against a member of the armed
forces for making or preparing—

(A) a communication to a Member of Congress or an Inspector General that (under subsection
(a)) may not be restricted; or
(B) a communication that is described in subsection (c)(2) and that is made (or prepared to be
made) to—
(i) a Member of Congress;
(ii) an Inspector General (as defined in subsection (i)) or any other Inspector General
appointed under the Inspector General Act of 1978;
(iii) a member of a Department of Defense audit, inspection, investigation, or law
enforcement organization;
(iv) any person or organization in the chain of command; or
(v) any other person or organization designated pursuant to regulations or other established
administrative procedures for such communications.

(2) Any action prohibited by paragraph (1) (including the threat to take any action and the
withholding or threat to withhold any favorable action) shall be considered for the purposes of
this section to be a personnel action prohibited by this subsection.
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(F) Correction of Records When Prohibited Action Taken.—

(1) A board for the correction of military records acting under section 1552 of this title, in
resolving an application for the correction of records made by a member or former member of
the armed forces who has alleged a personnel action prohibited by subsection (b), on the request
of the member or former member or otherwise, may review the matter.

(2) In resolving an application described in paragraph (1), a correction board—

(A) shall review the report of the Inspector General submitted under subsection (e)(1);

(B) may request the Inspector General to gather further evidence; and

(C) may receive oral argument, examine and cross-examine witnesses, take depositions, and,
if appropriate, conduct an evidentiary hearing.





(3) If the board elects to hold an administrative hearing, the member or former member who
filed the application described in paragraph (1)—

(A) may be provided with representation by a judge advocate if—

(i) the Inspector General, in the report under subsection (e)(1), finds that there is probable
cause to believe that a personnel action prohibited by subsection (b) has been taken (or
threatened) against the member with respect to a communication described in subsection (c)(2);

(i) the Judge Advocate General concerned determines that the case is unusually complex or
otherwise requires judge advocate assistance to ensure proper presentation of the legal issues in
the case; and

(iii) the member is not represented by outside counsel chosen by the member; and

(B) may examine witnesses through deposition, serve interrogatories, and request the
production of evidence, including evidence contained in the investigatory record of the Inspector
General but not included in the report submitted under subsection (e)(1).

(4) The Secretary concerned shall issue a final decision with respect to an application described
in paragraph (1) within 180 days after the application is filed. If the Secretary fails to issue such
a final decision within that time, the member or former member shall be deemed to have
exhausted the member’s or former member’s administrative remedies under section 1552 of this
title.

(5) The Secretary concerned shall order such action, consistent with the limitations contained in
sections 1552 and 1553 of this title, as is necessary to correct the record of a personnel action
prohibited by subsection (b).

(6) If the Board determines that a personnel action prohibited by subsection (b) has occurred,
the Board may recommend to the Secretary concerned that the Secretary take appropriate
disciplinary action against the individual who committed such personnel action.

(7) In any case in which the final decision of the Secretary concerned results in denial, in whole
or in part, of any requested correction of the member or former member’s record, the member or
former member shall be provided a concise written statement of the factual and legal basis for
the decision, together with a statement of the procedure and time for obtaining review of the
decision pursuant to section 1560 of this title.

(9) Review by Secretary of Defense.—

(1) Upon the completion of all administrative review under subsection (f), the member or
former member of the armed forces (except for a member or former member of the Coast Guard
when the Coast Guard is not operating as a service in the Navy) who made the allegation referred
to in subsection (c)(1), if not satisfied with the disposition of the matter, may submit the matter
to the Secretary of Defense. The Secretary shall make a decision to reverse or uphold the
decision of the Secretary of the military department concerned in the matter within 90 days after
receipt of such a submittal.

(2) A submittal to the Secretary of Defense under paragraph (1) must be made within 90 days
of the receipt of the final decision of the Secretary of the military department concerned in the
matter. In any case in which the final decision of the Secretary of Defense results in denial, in
whole or in part, of any requested correction of the member or former member’s record, the
member or former member shall be provided a concise written statement of the basis for the
decision, together with a statement of the procedure and time for obtaining review of the decision

pursuant to section 1560 of this title.






(h) Judicial Review.—A decision of the Secretary of Defense under subsection (g) or, in a case
in which review by the Secretary of Defense under subsection (g) was not sought or in a case
arising out of the Coast Guard when the Coast Guard is not operating as a service in the Navy, a
decision of the Secretary of a military department or the Secretary of Homeland Security under
subsection (f) shall be subject to judicial review only as provided in section 1560 of this title.

h)(i)Regulations.—The Secretary of Defense, and the Secretary of Homeland Security with
respect to the Coast Guard when it is not operating as a service in the Navy, shall prescribe
regulations to carry out this section.

(1) Definitions.—In this section:
(1) The term “Member of Congress” includes any Delegate or Resident Commissioner to
Congress.
(2) The term “Inspector General” means any of the following:
(A) The Inspector General of the Department of Defense.
(B) The Inspector General of the Department of Homeland Security, in the case of a member
of the Coast Guard when the Coast Guard is not operating as a service in the Navy.
(C) Any officer of the armed forces or employee of the Department of Defense who is
assigned or detailed to serve as an Inspector General at any level in the Department of Defense.
(3) The term “unlawful discrimination” means discrimination on the basis of race, color,
religion, sex, or national origin.
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§ 1552. Correction of military records: claims incident thereto

(@)

(1) The Secretary of a military department may correct any military record of the Secretary’s
department when the Secretary considers it necessary to correct an error or remove an injustice.
Except as provided in paragraph (2), such corrections shall be made by the Secretary acting
through boards of civilians of the executive part of that military department. The Secretary of
Homeland Security may in the same manner correct any military record of the Coast Guard.

(2) The Secretary concerned is not required to act through a board in the case of the correction
of a military record announcing a decision that a person is not eligible to enlist (or reenlist) or is
not accepted for enlistment (or reenlistment) or announcing the promotion and appointment of an
enlisted member to an initial or higher grade or the decision not to promote an enlisted member
to a higher grade. Such a correction may be made only if the correction is favorable to the person
concerned.

(3) Corrections under this section shall be made under procedures established by the Secretary
concerned. In the case of the Secretary of a military department, those procedures must be
approved by the Secretary of Defense.

(4) Except when procured by fraud, a correction under this section is final and conclusive on all
officers of the United States.

(b) No correction may be made under subsection (a)(1) unless the claimant or his heir or legal
representative files a request for the correction within three years after he discovers the error or





injustice. However, a board established under subsection (a)(1) may excuse a failure to file
within three years after discovery if it finds it to be in the interest of justice.

(c) The Secretary concerned may pay, from applicable current appropriations, a claim for the loss
of pay, allowances, compensation, emoluments, or other pecuniary benefits, or for the repayment
of a fine or forfeiture, if, as a result of correcting a record under this section, the amount is found
to be due the claimant on account of his or another’s service in the Army, Navy, Air Force,
Marine Corps, or Coast Guard, as the case may be, or on account of his or another’s service as a
civilian employee. If the claimant is dead, the money shall be paid, upon demand, to his legal
representative. However, if no demand for payment is made by a legal representative, the money
shall be paid—

(1) to the surviving spouse, heir, or beneficiaries, in the order prescribed by the law applicable
to that kind of payment;

(2) if there is no such law covering order of payment, in the order set forth in section 2771 of
this title; or

(3) as otherwise prescribed by the law applicable to that kind of payment.
A claimant’s acceptance of a settlement under this section fully satisfies the claim concerned.
This section does not authorize the payment of any claim compensated by private law before
October 25, 1951.

(d) Applicable current appropriations are available to continue the pay, allowances,
compensation, emoluments, and other pecuniary benefits of any person who was paid under
subsection (c), and who, because of the correction of his military record, is entitled to those
benefits, but for not longer than one year after the date when his record is corrected under this
section if he is not reenlisted in, or appointed or reappointed to, the grade to which those
payments relate. Without regard to qualifications for reenlistment, or appointment or
reappointment, the Secretary concerned may reenlist a person in, or appoint or reappoint him to,
the grade to which payments under this section relate.

(e) No payment may be made under this section for a benefit to which the claimant might later
become entitled under the laws and regulations administered by the Secretary of Veterans
Affairs.

(f) With respect to records of courts-martial and related administrative records pertaining to
court-martial cases tried or reviewed under chapter 47 of this title (or under the Uniform Code of
Military Justice (Public Law 506 of the 81st Congress)), action under subsection (a) may extend
only to—

(1) correction of a record to reflect actions taken by reviewing authorities under chapter 47 of
this title (or under the Uniform Code of Military Justice (Public Law 506 of the 81st Congress));
or

(2) action on the sentence of a court-martial for purposes of clemency.

(9) In this section, the term “military record” means a document or other record that pertains to
(1) an individual member or former member of the armed forces, or
(2) at the discretion of the Secretary of the military department concerned, any other military
matter affecting a member or former member of the armed forces, an employee or former
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employee of that military department, or a dependent or current or former spouse of any such
person. Such term does not include records pertaining to civilian employment matters (such as
matters covered by title 5 and chapters 81, 83, 87, 108, 373, 605, 607, 643, and 873 of this title).

(h) In any case in which the final decision of the Secretary concerned results in denial, in whole

or in part, of any requested correction, the claimant shall be provided a concise written statement
of the factual and legal basis for the decision, together with a statement of the procedure and time
for obtaining review of the decision pursuant to section 1560 of this title.

(i) A decision by the Secretary concerned under this section shall be subject to judicial review
only as provided in section 1560 of this title.
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§ 1560. Judicial review of decisions

(a) After a final decision is issued pursuant to section 1552 of this title, or is issued by the
Secretary of Homeland Security or the Secretary of Defense pursuant to subsections 1034(f) or
1034(q) of this title, any person aggrieved by such a decision may obtain judicial review.

(b) In exercising its authority under this section, the reviewing court shall review the record and
may hold unlawful and set aside any decision demonstrated by the petitioner in the record to
be—

(1) arbitrary or capricious;

(2) not based on substantial evidence;

(3) aresult of material error of fact or material administrative error, but only if the petitioner
identified to the correction board how the failure to follow such procedures substantially
prejudiced the petitioner’s right to relief, and shows to the reviewing court by a preponderance of
the evidence that the error was harmful; or

(4) otherwise contrary to law

(c) Upon such review, the reviewing court shall affirm, modify, vacate, or reverse the decision,
or remand the matter as appropriate.

(d) Notwithstanding subsections (a), (b), and (c), the reviewing court does not have jurisdiction
to entertain any matter or issue raised in a petition of review that is not justiciable.

(e) No review may be made under this section unless the petitioner shall first have requested a
correction under section 1552 of this title, and the Secretary concerned shall have rendered a
final decision denying that correction in whole or in part. In a case in which the final decision of
the Secretary concerned is subject to review by the Secretary of Defense under section 1034(q)
of this title, the petitioner is not required to seek such review by the Secretary of Defense before






obtaining judicial review under this section. If the petitioner seeks review by the Secretary of
Defense under section 1034(q) of this title, no judicial review may be made until the Secretary of

Defense shall have rendered a final decision denying that request in whole or in part.

(f)_In the case of a final decision of the Secretary described in subsection (a) made on or after
the date of the enactment of this section, a petition for judicial review under this section must be
filed within one year after the date of that final decision.

(0)(1) A decision by a board established under section 1552(a)(1) of this title declining to excuse

the untimely filing of a request for correction of military records is not subject to judicial review
under this section or otherwise subject to review in any court.

(2) A decision by a board established under section 1552(a)(1) of this title declining to
reconsider or reopen a previous denial or partial denial of a request for correction of military
records is not subject to judicial review under this section or otherwise subject to review in any
court.

(3) Notwithstanding subsection (f), a decision by a board established under section 1552(a)(1)
of this title that results in denial, in whole or in part, of any request for correction of military
records filed with the board more than six years after the applicant's date of discharge, retirement

or release from active duty, is not subject to judicial review under this section or otherwise
subject to review in any court.

(h)(1) In the case of a cause of action arising after the date of the enactment of this section, no
court shall have jurisdiction to entertain any request for correction of records cognizable under
section 1034(f) and (q) or section 1552 of this title except as provided in this section.

(2) In the case of a cause of action arising after the date of the enactment of this section,
except as provided by chapter 153 of title 28 and chapter 79 of this title, no court shall have
jurisdiction over any civil action or claim seeking, in whole or in part, to challenge any decision
for which administrative review is available under section 1552 of this title.
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