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President of the Senate
 
Washington, DC 20510
 

Dear Mr. President: 

The Department of Defense requests that the Congress enact the enclosed 
legislative proposals as part of the National Defense Authorization Bill for Fiscal Year 
2010. 

The purpose of each proposal is stated in the accompanying section-by-section 
analysis. 

The Office of Management and Budget advises that there is no objection, from the 
standpoint of the Administration's program, to the presenting of these legislative 
proposals for your consideration and the consideration of the Congress. 

Enclosure:
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Dear Madam Speaker: 

The Department of Defense requests that the Congress enact the enclosed 
legislative proposals as part of the National Defense Authorization Bill for Fiscal Year 
2010. 

The purpose of each proposal is stated in the accompanying section-by-section 
analysis. 

The Office of Management and Budget advises that there is no objection, from the 
standpoint of the Administration's program, to the presenting of these legislative 
proposals for your consideration and the consideration of the Congress. 

Enclosure:
 
As stated
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SEC. ___.  AIR FORCE ACADEMY ATHLETIC ASSOCIATION. 
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 (a) IN GENERAL.—Chapter 903 of title 10, United States Code, is amended by adding at 


the end the following new section: 


“§ 9362. Air Force Academy Athletic Association: authorization, purpose, and governance 


 “(a) FEDERAL AUTHORIZATION.—The Secretary of the Air Force may establish a 


nonprofit corporation under section 501(c)(3) of the Internal Revenue Code of 1986 for the 


operation of the Air Force Academy Athletic Association. 


  “(b) FEDERAL ORGANIZATION AUTHORIZATION AND BY-LAWS.—(1) The Air Force 


Academy Athletic Association (hereinafter in this section referred to as the ‘AFAAA’) may 


organize and operate as a nonprofit corporation under section 501(c)(3) of the Internal Revenue 


Code of 1986 and under the powers and authorities set forth in this section and the provisions of 


the laws of the State of incorporation.  The AFAAA shall operate on a nonpartisan basis 


exclusively for charitable, educational, and civic purposes consistent with the authority referred 


to in the preceding sentence to support the athletic program of the Academy.  The AFAAA shall 


be governed by a Board of Directors made up of at least nine members who are uncompensated 


by the AFAAA, except for reasonable travel and other related expenses for attendance at 


required meetings.  The Director of Athletics shall be a standing member of the Board as part of 


the Director’s duties as the Director of Athletics.  Subject to the prior approval of all nominees 


for appointment by the Secretary of the Air Force, the Superintendent of the Academy shall 


appoint the remaining members of the Board.  


 “(2) The AFAAA shall transmit its by-laws, and all future changes to its by-laws, to the 


Secretary for review and approval. 
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 “(3) During the two-year period beginning on the date of the enactment of this section, 


the Secretary may provide for parallel operations of the AFAAA and the Air Force non-


appropriated fund instrumentality (NAFI) in existence on such date the functions of which 


include providing support for the athletic program of the Academy.  Not later than the end of 


such period, the Secretary shall dissolve that NAFI and transfer any remaining assets and 


liabilities of the NAFI to the AFAAA. 


 “(c) FEDERAL OPERATIONAL AUTHORIZATIONS.—(1) The Secretary of the Air Force may 


transfer title and ownership to all the assets and liabilities of the NAFI referred to in subsection 


(b)(3), including bank accounts and financial reserves in the NAFI accounts, equipment, 


supplies, and other personal property without cost or obligation to the AFAAA.  


 “(2) The Superintendent may noncompetitively procure goods, services, human 


resources, and other support at fair and reasonable prices from the AFAAA in support of this 


section. Any such procurement shall be exempt from Federal procurement and Federal 


procurement-preference laws, rules, regulations, processes, and procedures. 


 “(3) The Superintendent may accept from the AFAAA, funds, goods, and services for use 


by cadets and Academy personnel during participation in, or in support of, Academy or AFAAA 


contests, events, and programs. 


 “(4) Air Force personnel may participate in— 


  “(A) the management, operation, and oversight of the AFAAA;  


  “(B) events and athletic contests sponsored by AFAAA; and 


 “(C) management and sport committees for the National Collegiate Athletic 


Association (NCAA)  and other athletic conferences and associations.  


 “(5) Subject to the approval of the Secretary of the Air Force, the AFAAA may— 
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 “(A) operate and manage athletic and revenue generating facilities on Academy 


property; 


 “(B) use Government facilities, utilities, and services on the Academy, without 


charge, in support of its mission; 


  “(C) sell products to the general public on or off Government property; 


 “(D) charge market-based fees for admission to AFAAA and Academy events and 


for use of Academy athletic facilities and property; and 


 “(E) engage in other activities, consistent with the Academy athletic mission as 


determined by the Board of Directors. 


 “(6) Appropriated funds may be used to support AFAAA operations in support of the Air 


Force Academy athletic program, as approved by the Secretary of the Air Force.  


 “(7) All revenue generated by the AFAAA shall be used for the Air Force Academy 


athletic program for one or more of the following purposes: 


  “(A) To benefit participating cadets. 


 “(B) To enhance the ability of the Air Force Academy to compete against other 


colleges and universities. 


 “(8) The AFAAA is a Federal entity for purposes of the Federal Tort Claims Act. 


Members of the Board of Directors and Air Force personnel participating in the management, 


operation, and oversight of the AFAAA, and AFAAA employees, are entitled to the protections 


of the Federal Tort Claims Act, and are entitled to qualified immunity from liability for actions 


taken in the scope of their participation as members of the Board of Directors or participation or 


employment as members of the Air Force and AFAAA.”. 
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(b) CLERICAL AMENDMENT.—The table of sections at the beginning of such chapter is 


amended by adding at the end the following new item: 


 “9362. Air Force Academy Athletic Association: authorization, purpose, and governance.”. 


(c) INITIAL BY-LAWS.—The initial by-laws of the Air Force Academy Athletic 


Association shall be transmitted to the Secretary of the Air Force for review and approval under 


subsection (b)(2) of section 9362 of title 10, United States Code, as added by subsection (a), not 


later than 180 days after the date of the enactment of this Act.    


 
Section-by-Section Analysis 


 
 This proposal would assist in preparing and motivating cadets for a lifetime of service 
through physically and mentally challenging physical education, fitness training and testing, and 
intramural and intercollegiate athletic programs.  Specifically, the Air Force Academy Athletic 
Association (AFAAA) needs this proposed authority to enhance its generation of revenue 
through: (1) sales and marketing to the public for the Academy’s Athletic Program; (2) fund-
raising to enhance facilities and fund a competitive Division 1 Athletic Program; and (3) using 
Federal facilities and government personnel to support the Academy’s athletic program. 
 
 This proposal would accomplish these purposes by establishing a state-chartered section 
501(c)(3) of the Internal Revenue Code of 1986 nonprofit corporation with specific federal 
authorizations which: 
 


• Permit the active participation of government personnel in the management and 
oversight of the operations of the corporation in a manner consistent with the mission 
of the United States Air Force Academy; 


• Permit the use of government facilities and Academy events to generate revenue in 
support of its programs; 


• Permit government personnel to participate in athletic events sponsored by the 
corporation; and 


• Permit the AFAAA to acquire or obtain coaching staff at competitive rates. 
 
 The remaining objectives of the legislation are accomplished by applying state law to the 
operations and management of the nonprofit to enable the AFAAA to raise funds through sales 
of admission tickets, concession items, apparel and souvenirs; licensing trademarks, commercial 
sponsorships and partnerships, radio and television rights revenue; accepting contributions and 
other means appropriate to an intercollegiate sports program; and to authorize the Academy and 
Academy personnel to use AFAAA funds, facilities, goods and services in support of the 
Academy’s Athletic Programs. 
 


 







 


 This state nonprofit organization is being proposed because of the moratorium on the 
establishment of a federally-chartered nonprofit organization that could be chartered to 
accomplish these purposes. 
 
 The Air Force Academy’s mission is to educate, train and inspire men and women to 
become officers of character, motivated to lead the United States Air Force in service to our 
nation.  A critical element for the development of these leaders is competitive athletics.  
Athletics provide a real-time leadership laboratory, developing character traits essential for 
officers and leaders according to the June 14, 1994 report submitted by the Defense Advisory 
Committee on Service Academy Athletic Programs.  The Committee was established by section 
513 of Public Law 102-90, December 5, 1991.  The Committee made a number of findings 
attesting to the importance of the athletic programs at the service academies.  Among these were:  
the service academies’ focus on developing character, leadership and intellect; athletics is used to 
build all three of these core educational outcomes; character is developed through the self-
discipline, stamina, and courage necessary to face extreme conditions during a game and 
eventually during combat; and through these athletic programs, cadets develop a competitive 
spirit, physical courage, emotional control and self-confidence.  The Committee specifically 
found: “In fact, the pressures felt in competitive athletics are considered by some to be the 
closest peacetime comparison to those felt in military combat.  Individual character may be 
forged as much by athletics as by any other training received at service academies.  Athletics 
should be played at the most competitive level.  Intercollegiate sports truly test one’s athletic 
ability.” (Page 19)   
 
 The athletic program at the Air Force Academy operates at a competitive disadvantage 
when compared to other colleges and universities (including the United States Naval Academy) 
due to the establishment of its revenue generating programs as a non-appropriated fund 
instrumentality (NAFI) of the Air Force.  The NAFI lacks the authority and operational 
flexibility to take advantage of revenue-generating opportunities available to other collegiate 
athletic programs.  The proposed legislation has been narrowly crafted to provide only essential 
authority to ensure required operational flexibility and revenue generation opportunities while 
retaining an appropriate level of government oversight.  The proposal seeks legislative authority 
to operate the Air Force Academy’s intercollegiate athletic program and the revenue-generating 
portions of the AFAAA as a state-chartered section 501(c)(3) of the Internal Revenue Code of 
1986 Corporation, substantially similar to the model followed for many years by the United 
States Naval Academy for the Naval Academy Athletic Association.   
 
 The individual provisions in proposed new section 9362 of title 10, United States Code, 
would accomplish the following: 
 
1) Subsections (a) and (b) -- Organizational authority that permits the active involvement in the 
management of the corporation by government personnel with approval of the appointment of 
board members by the Secretary of the Air Force. 
 
2) Subsection (c)(1) --  Statutory authority to transfer assets owned by a federal instrumentality 
(the NAFI) to a private entity. 
 


 







 


3) Subsection (c)(2) --  Statutory authority for the government (the Academy) to treat the 
nonprofit corporation as a preferred source for the purchase of required items of supplies, 
equipment, uniforms and other apparel.  The objective of this authority is to authorize the 
Academy to procure from the nonprofit, on a sole source basis, athletic related equipment and 
gear without the import/export restrictions imposed by Federal procurement laws such as the 
Buy American Act and the Berry Amendment. For example, there is no domestic source for 
professional quality athletic shoes. This Section and the state charter will authorize the nonprofit 
to use commercial procedures rather than Federal Acquisition Regulation procedures to acquire 
these goods. 
 
4) Subsection (c)(3) -- Statutory authority for government personnel to accept (for official 
purposes) items for the Academy from a private source.   
 
5) Subsection (c)(4) -- Statutory authority for active involvement in the operation, management 
and oversight of the nonprofit by government personnel, which is generally prohibited by the 
Ethics in Government Act and Regulations (the Joint Ethics Regulation).  The Ethics in 
Government Act and Regulations (the Joint Ethics Regulation) conflict with the National 
Collegiate Athletic Association (NCAA) regulations on these matters, greatly complicating the 
management of the athletic program and creating a competitive disadvantage for athletes.   
 
6) Subsection (c)(5) -- Statutory authorization of the corporation’s preference in direct support of 
the Academy’s athletic program is required; such a preference is generally prohibited by the 
Ethics in Government Act and Regulations (the Joint Ethics Regulation).  Statutory authority for 
the nonprofit corporation to use government facilities in support of the corporation and athletic 
department missions, to include the operation of retail sales outlets on government property and 
collection of fees for use of government facilities.  
 
7) Subsection (c)(6) -- This provision allows the expenditure of appropriated funds to support 
operations of the nonprofit corporation. 
 
8) Subsection (c)(7) -- This provision recognizes the nonprofit is performing a federal function 
and is entitled to limited privileges and immunities as specified. 
 
BUDGET IMPLICATIONS 
 
The Department of Defense estimates that the total cost of this section would be $1.0 million.  
This section would be funded from the Operating and Maintenance Budget for the Air Force.  
The military department will accommodate any added cost within existing funds or would 
budget for the costs prior to implementing this section.  This legislation would not impact 
manpower authorizations for the Air Force.  Appropriated fund personnel currently assigned to 
the Athletic Department would remain in their positions.  The current non-appropriated fund 
personnel would be impacted by the creation of the corporation.  They would be given the 
opportunity to seek employment within the nonprofit, or within other non-appropriated fund 
activities.  Contractor personnel will either remain under contract or will be converted to 
employees of the nonprofit. 
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Force +.50 +0.50 +0.00 +0.00 +0.00 +0.0 O&M, Air 


Force 
03 310  


 
Costing Methodology (Air Force):  The Air Force estimates the start-up operations for the 
nonprofit will cost $500,000 in fiscal year (FY) 2010 and $500,000 in FY 2011 for a total of 
$1,000,000.  The costs will cover organization fees, development of operating procedures and 
by-laws, accounting services to establish budgets and payroll and legal fees to ensure compliance 
with state and federal law. This is a one-time expense to initiate operations.  The nonprofit is 
expected to generate revenue from the athletic program in the long term.  Within the Future 
Years Defense Program, this revenue is not expected to be sufficient to decrease requirements 
for appropriated funds.  As the nonprofit matures and revenues increase, any excess revenue will 
be returned to the athletic program, moderating future cost increases and enhancing the quality of 
the program. 
 
Changes to Existing Law:  The proposal would add a new section to chapter 903 of title 10, 
United States Code, as follows:    
 
§ 9362. Air Force Academy Athletic Association: authorization, purpose, and governance 
 (a) FEDERAL AUTHORIZATION.—The Secretary of the Air Force may establish a nonprofit 
corporation under section 501(c)(3) of the Internal Revenue Code of 1986 for the operation of 
the Air Force Academy Athletic Association. 
 (b) FEDERAL ORGANIZATION AUTHORIZATION AND BY-LAWS.—(1) The Air Force 
Academy Athletic Association (hereinafter in this section referred to as the “AFAAA”) may 
organize and operate as a nonprofit corporation under section 501(c)(3) of the Internal Revenue 
Code of 1986 and under the powers and authorities set forth in this section and the provisions of 
the laws of the State of incorporation.  The AFAAA shall operate on a nonpartisan basis 
exclusively for charitable, educational, and civic purposes consistent with the authority referred 
to in the preceding sentence to support the athletic program of the Academy.  The AFAAA shall 
be governed by a Board of Directors made up of at least nine members who are uncompensated 
by the AFAAA, except for reasonable travel and other related expenses for attendance at 
required meetings.  The Director of Athletics shall be a standing member of the Board as part of 
the Director’s duties as the Director of Athletics.  Subject to the prior approval of all nominees 
for appointment by the Secretary of the Air Force, the Superintendent of the Academy shall 
appoint the remaining members of the Board.  
 (2) The AFAAA shall transmit its by-laws, and all future changes to its by-laws, to the 
Secretary for review and approval. 
 (3) During the two-year period beginning on the date of the enactment of this section, the 
Secretary may provide for parallel operations of the AFAAA and the Air Force non-appropriated 
fund instrumentality (NAFI) in existence on such date the functions of which include providing 
support for the athletic program of the Academy.  Not later than the end of such period, the 
Secretary shall dissolve that NAFI and transfer any remaining assets and liabilities of the NAFI 
to the AFAAA. 


 







 


 


 (c) FEDERAL OPERATIONAL AUTHORIZATIONS.—(1) The Secretary of the Air Force may 
transfer title and ownership to all the assets and liabilities of the NAFI referred to in subsection 
(b)(3), including bank accounts and financial reserves in the NAFI accounts, equipment, 
supplies, and other personal property without cost or obligation to the AFAAA.  
 (2) The Superintendent may noncompetitively procure goods, services, human resources, 
and other support at fair and reasonable prices from the AFAAA in support of this section. Any 
such procurement shall be exempt from Federal procurement and Federal procurement-
preference laws, rules, regulations, processes and procedures. 
 (3) The Superintendent may accept from the AFAAA, funds, goods, and services for use 
by cadets and Academy personnel during participation in, or in support of, Academy or AFAAA 
contests, events, and programs.  
 (4) Air Force personnel may participate in— 
  (A) the management, operation, and oversight of the AFAAA;  
  (B) events and athletic contests sponsored by AFAAA; and 


 (C) management and sport committees for the National Collegiate Athletic 
Association (NCAA)  and other athletic conferences and associations.  


 (5) Subject to the approval of the Secretary of the Air Force, the AFAAA may — 
 (A) operate and manage athletic and revenue generating facilities on Academy 
property; 
 (B)  use Government facilities, utilities, and services, on the Academy, without 
charge, in support of its mission; 
 (C)  sell products to the general public on or off Government property; 
 (D)  charge market-based fees for admission to AFAAA and Academy events and 
for use of Academy athletic facilities and property; and 
 (E)  engage in other activities, consistent with the Academy athletic mission as 
determined by the Board of Directors. 


 (6) Appropriated funds may be used to support AFAAA operations in support of the Air 
Force Academy athletic program, as approved by the Secretary of the Air Force.  
 (7) All revenue generated by the AFAAA shall be used for the Air Force Academy 
athletic program for one or more of the following purposes: 
  (A) To benefit participating cadets. 


 (B) To enhance the ability of the Air Force Academy to compete against other 
colleges and universities. 


 (8) The AFAAA is a Federal entity for purposes of the Federal Tort Claims Act. 
Members of the Board of Directors and Air Force personnel participating in the management, 
operation, and oversight of the AFAAA, and AFAAA employees, are entitled to the protections 
of the Federal Tort Claims Act, and are entitled to qualified immunity from liability for actions 
taken in the scope of their participation as members of the Board of Directors or participation or 
employment as members of the Air Force and AFAAA. 
 








 


SEC. ___.  RESPONSIBILITY FOR PREPARATION OF BIENNIAL GLOBAL 


POSITIONING SYSTEM REPORT. 
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 (a) RESPONSIBILITY FOR BIENNIAL REPORT ON GLOBAL POSITIONING SYSTEM.—


Subsection (d) of section 2281 of title 10, United States Code, is amended— 


(1) in paragraph (1)— 


(A) by striking “Secretary of Defense” and inserting “National Space-


Based Positioning, Navigation and Timing Coordination Office”; and 


(B) by striking “the Committee on Armed Services of the Senate and the 


Committee on Armed Services of the House of Representatives” and inserting 


“Congress”; and 


(2) by striking paragraph (2) and inserting the following: 


            “(2) In preparing the parts of each such report required under subparagraphs (C), (D), (E), 


(F), and (G) of paragraph (1), the National Space-Based Positioning, Navigation and Timing 


Coordination Office shall coordinate with the Secretary of Defense, the Secretary of State, the 


Secretary of Commerce, the Secretary of Transportation, and the Secretary of Homeland 


Security.”. 


 (b) TECHNICAL AMENDMENTS.—Subparagraph (B)(ii) of paragraph (1) of such subsection 


is amended— 


 (1) by inserting “validated” before “performance requirements”; and 


(2) by inserting “in accordance with Office of Management and Budget Circular 


A–109” after “Plan”. 


Section-by-Section Analysis 
 
            This proposal would require — pursuant to the United States Space-Based Positioning, 
Navigation and Timing Policy — that the National Space-Based Positioning, Navigation and 


 







 


Timing Coordination Office (NCO), instead of the Secretary of Defense, have responsibility for 
preparing the biennial report required by law on the Global Positioning System (GPS), its 
augmentations, and other U. S. Government-provided Positioning, Navigation, and Timing 
(PNT) systems used as backup or in conjunction with GPS and its augmentations.  NCO would 
be required to prepare the report in consultation with the offices of the Secretaries of Defense, 
State, Commerce, Transportation and Homeland Security. The report includes discussion of the 
operational status of the system; the capability of the system to satisfy effectively (1) the 
validated civil performance requirements of the Federal Radionavigation Plan (including 
evidence of validation activities and studies for cost-benefit, in accordance with OMB Circular 
A-109); (2) the status of cooperative activities undertaken by the United States with the 
governments of other countries concerning the capability of the system or any augmentation of 
the system to satisfy international civil, commercial, and scientific requirements, including a 
discussion of the status and results of activities undertaken under any regional international 
agreement; (3) any progress made toward establishing GPS as an international civil/commercial 
standard for consistency of navigational service including steps taken towards insuring foreign 
GPS-like systems adopt GPS standards to insure interoperability/interchangeability at the user 
level; (4) any progress made toward protecting civil and commercial aspects, uses, and users of 
GPS and its augmentations from disruption and interference; and (6) the effects of use of the 
system on economic competitiveness of U.S. industry, including the GPS (and its augmentations) 
equipment and service industry and user industries.  
 
Budget Implications:  The Global Positioning System report is overly burdensome and provides 
information of limited utility.  Every two years, the Department of Defense (DOD) expends 
approximately 100 workdays and $300,000 compiling the report. DOD is unaware of any 
specific congressional inquiries arising from this report, and has not received any requests for 
additional information or briefings.  Instead of this recurring report, DOD would prefer to 
provide Congress with more relevant information in response to specific requests. 
 
Changes to Existing Law:  This proposal would make the following changes to section 2281 of 
title 10, United States Code 
 
§ 2281.  Global Positioning System 
 (a) SUSTAINMENT AND OPERATION FOR MILITARY PURPOSES.—The Secretary of Defense 
shall provide for the sustainment of the capabilities of the Global Positioning System (hereinafter 
in this section referred to as the "GPS"), and the operation of basic GPS services, that are 
beneficial for the national security interests of the United States. In doing so, the Secretary shall -  


 (1) develop appropriate measures for preventing hostile use of the GPS so as to 
make it unnecessary for the Secretary to use the selective availability feature of the 
system continuously while not hindering the use of the GPS by the United States and its 
allies for military purposes; and 


(2) ensure that United States armed forces have the capability to use the GPS 
effectively despite hostile attempts to prevent the use of the system by such forces. 


 
 (b) * * *  


*  *  *  *  *  *  * 


 







 


 (d) BIENNIAL REPORT.—(1) Not later than 30 days after the end of each even-numbered 
fiscal year, the Secretary of Defense National Space-Based Positioning, Navigation and 
Timing Coordination Office shall submit to the Committee on Armed Services of the Senate 
and the Committee on Armed Services of the House of Representatives Congress a report on the 
Global Positioning System. The report shall include a discussion of the following matters: 


  (A) The operational status of the system. 


(B) The capability of the system to satisfy effectively (i) the military requirements 
for the system that are current as of the date of the report, and (ii) the validated 
performance requirements of the Federal Radionavigation Plan in accordance with 
Office of Management and Budget Circular A–109. 


 (C) The status of cooperative activities undertaken by the United States with the 
governments of other countries concerning the capability of the system or any 
augmentation of the system to satisfy civil, commercial, scientific, and military 
requirements, including a discussion of the status and results of activities undertaken 
under any regional international agreement. 


(D) Progress and challenges in establishing GPS as an international standard for 
consistency of navigational service. 


(E) Progress and challenges in protecting GPS from jamming, disruption, and 
interference. 


(F) Progress and challenges in developing the enhanced Global Positioning 
System required by section 218(b) of the Strom Thurmond National Defense 
Authorization Act for Fiscal Year 1999 (Public Law 105-261; 112 Stat. 1951; 10 U.S.C. 
2281 note). 


(G) The effects of use of the system on national security, regional security, and 
the economic competitiveness of United States industry, including the Global Positioning 
System equipment and service industry and user industries. 


 (2) In preparing the parts of each such report required under subparagraphs (C), (D), 
(E), (F), and (G) of paragraph (1), the Secretary of Defense National Space-Based 
Positioning, Navigation and Timing Coordination Office shall coordinate with the 
Secretary of Defense, the Secretary of State, the Secretary of Commerce, and the 
Secretary of Transportation and the Secretary of Homeland Security. 


 
  (e) DEFINITIONS.—In this section: 


 (1) The term "basic GPS services" means the following components of the Global 
Positioning System that are operated and maintained by the Department of Defense: 


(A) The constellation of satellites. 
(B) The navigation payloads that produce the Global Positioning System signals. 
(C) The ground stations, data links, and associated command and control 
facilities. 
 


 







 


 


(2) The term "GPS Standard Positioning Service" means the civil and commercial 
service provided by the basic Global Positioning System as defined in the 1996 Federal 
Radionavigation Plan (published jointly by the Secretary of Defense and the Secretary of 
Transportation in July 1997). 


 







