
2005 PROPOSED AMENDMENT TO MANUAL FOR COURTS-MARTIAL 

RULE FOR COURTS-MARTIAL 1103A - 

SEALED RECORDS OF TRIAL PROCEEDINGS 

 

"Rule 1103A.  Sealed exhibits and proceedings.   

(a)  In general.  If the record of trial contains exhibits, proceedings, or other matter 

ordered sealed by the military judge, the trial counsel shall cause such materials to be sealed so 

as to prevent indiscriminate viewing or disclosure.  Trial counsel shall ensure that such materials 

are properly marked, including an annotation that the material was sealed by order of the military 

judge, and inserted at the appropriate place in the original record of trial.  Copies of the record 

shall contain appropriate annotations that matters were sealed by order of the military judge and 

have been inserted in the original record of trial.   

(b)  Examination of sealed exhibits and proceedings.  Except as provided in the following 

subsections to this rule, sealed exhibits may not be examined. 

(1) Examination of sealed matters.  For the purpose of this rule, “examination” includes 

reading, viewing, photocopying, photographing, disclosing, or manipulating the documents in 

any way.   

(2) Prior to authentication.  Prior to authentication of the record by the military judge, 

sealed materials may not be examined in the absence of an order from the military judge based 

on good cause shown.     

(3) Authentication through action.  After authentication and prior to disposition of the 

record of trial pursuant to Rule for Courts-Martial 1111, sealed materials may not be examined in 



the absence of an order from the military judge upon a showing of good cause at a post-trial 

Article 39a session directed by the Convening Authority. 

(4) Reviewing and appellate authorities.   

(A)  Reviewing and appellate authorities may examine sealed matters when those 

authorities determine that such action is reasonably necessary to a proper fulfillment of their 

responsibilities under the Uniform Code of Military Justice, the Manual for Courts-Martial, 

governing directives, instructions, regulations, applicable rules for practice and procedure, or 

rules of professional responsibility. 

(B)  Reviewing and appellate authorities shall not, however, disclose sealed matter or 

information in the absence of:  

(i)  Prior authorization of the Judge Advocate General in the case of review under Rule 

for Courts-Martial 1201(b); or 

(ii)  Prior authorization of the appellate court before which a case is pending review 

under Rules for Courts-Martial 1203 and 1204. 

(C)  In those cases in which review is sought or pending before the United States 

Supreme Court, authorization to disclose sealed materials or information shall be obtained under 

that Court’s rules of practice and procedure. 

(D)  The authorizing officials in paragraph (B)(ii) above may place conditions on 

authorized disclosures in order to minimize the disclosure. 

(E)  For purposes of this rule, reviewing and appellate authorities are limited to: 

(i)  Judge advocates reviewing records pursuant to Rule for Courts-Martial 1112; 

(ii)  Officers and attorneys in the office of the Judge Advocate General reviewing records 

pursuant to Rule for Courts-Martial 1201(b); 



(iii)  Appellate government counsel; 

(iv)  Appellate defense counsel; 

(v)  Appellate judges of the Courts of Criminal Appeals and their professional staffs; 

(vi)  The judges of the United States Court of Appeals for the Armed Forces and their 

professional staffs;  

(vii)  The Justices of the United States Supreme Court and their professional staffs; and       

(viii)  Any other court of competent jurisdiction."  

 

Section–By–Sectional Analysis 

 

"Rule 1103A.   

2005 Amendment:  The 1998 Amendments to the Manual for Courts-Martial introduced 

the requirement to seal M.R.E. 412 (rape shield) motions, related papers, and the records of the 

hearings, to “fully protect an alleged victim of [sexual assault] against invasion of privacy and 

potential embarrassment.”  MCM Appendix 22, p. 36.  As current Rule 412(c)(2) reads, it is 

unclear whether appellate courts are bound by orders sealing Rule 412 information issued by the 

military judge.   

The effect and scope of a military judge’s order to seal exhibits, proceedings, or materials 

is similarly unclear.  Certain aspects of the military justice system, particularly during appellate 

review, seemingly mandate access to sealed materials.  For example, appellate defense counsel 

have a need to examine an entire record of trial to advocate thoroughly and knowingly on behalf 

of a client.  Yet there is some uncertainty about appellate defense counsel’s authority to examine 



sealed materials in the absence of a court order.  This authority applies to both military and 

civilian appellate defense counsel. 

The rule is designed to respect the privacy and other interests that justified sealing the 

material in the first place, while at the same time recognizing the need for certain military justice 

functionaries to review that same information.  The rule favors an approach relying on the 

integrity and professional responsibility of those functionaries, and assumes that they can review 

sealed materials and at the same time protect the interests that justified sealing the material in the 

first place.  Should disclosure become necessary, then the party seeking disclosure is directed to 

an appropriate judicial or quasi-judicial official or tribunal to obtain a disclosure order." 

 

 

 


