
(b)(6) 

C-..- Manaaes~.-___ __. 

pare Action 

2-3/) ft 

: 1- n - 17 



ACQUISITION AND 
TECHNOLOGY 

DP (DAR) 

OFFICE OF THE UNDER SECRETARY OF DEFENSE 

3000 DEFENSE PENTAGON 
WASHINGTON, DC 20301-3000 

January 17, 1997 

In reply refer to 
DFARS Cases: 96-D328/96-D329 
D. L. 97-008 

MEMORANDUM FORDIRECTORS OF DEFENSE AGENCIES 
DEPUTY FOR ACQUISITION AND BUSINESS MANAGEMENT, 

ASN (RD&A) /ABM 
DEPUTY ASSISTANT SECRETARY OF THE AIR FORCE 

(CONTRACTING), SAF/AQC 
DIRECTOR, PROCUREMENT POLICY, ASA(RD&A)/SARD-PP 
DEPUTY DIRECTOR (ACQUISITION), DEFENSE LOGISTICS 

AGENCY 

SUBJECT: Restriction on MILCON Overseas Architect-Engineer (A-E) 
Contracts and Preference for U.S. Firms on MILCON Overseas 
Construction 

We have amended the Defense Federal Acquisition Regulation 
Supplement (DFARS) to implement Sections 111 and 112 of the Fiscal 
Year 1997 Military Construction Appropriations Act (Public Law 104-
196) . Section 111 restricts award of A-E contracts estimated to 
exceed $500,000, for projects to be accomplished in Japan, in any 
NATO member country, or in countries bordering the Arabian Gulf, to 
U.S. firms or U.S. firms in joint venture with host nation firms. 
Section 112 provides a 20 percent preference for U.S. firms on all 
contracts estimated to exceed $1,000,000 for military construction 
projects in the U.S. territories and possessions in the Paci f ic and 
on Kwajalein Atoll, or in countries bordering the Arabian Gulf. 

The attached inte rim DFARS rule is effective immediately and 
will be included in a future Defe ns e Acquisition Circular. 

~~~ 
Director, Defense Procurement 

Attachment 

cc : DSMC, Ft . Belvoir 
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DFARS Case 96-D328 
Preference for U.S. Firms on MILCON Overseas Construction 
Contracts 

DFARS Case 96-D329 
Restriction on MILCON Overseas A-E Contracts 

Interim Rule 

PART 225-FOREIGN ACQUISITION 

* * * * * 

SUBPART 225.70-AUTHORIZATION ACTS, APPROPRIATIONS ACTS, AND OTHER 
STATUTORY RESTRICTIONS ON FOREIGN PURCHASES[ACQUISITION] 

225.7000 Scope of subpart. 

(a) This subpart contains restrictions on the acquisition of 
foreign products [and services], imposed by PeP[Defense] 
A[a]ppropriations and A[a]uthorization A[a]cts and other 
statutes. Refer to the A[a]cts to verify current applicability 
of the restrictions. 

* * * * * 

225.7003 Reserved[Restriction on overseas military 
construction] . 

For restriction on award of military construction contracts to 
be performed in the United States territories and possessions in 
the Pacific and on Kwajalein Atoll, or in countries bordering the 
Arabian Gulf, see 236.274(a) .] 

225.7004 Reserved[Restriction on overseas architect-engineer 
services] . 

For restriction on award of architect-engineer contracts to be 
performed in Japan, any North Atlantic Treaty Organization member 
country, or in countries bordering the Arabian Gulf, see 236.602-
70.1 

* * * * * 
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PART 236-cONSTRUCTION AND ARCHITECT-ENGINEER CONTRACTS 

SUBPART 236 .1-GENERAL 

236.102 Definitions. 

* * * * * 

[(4) "United States firm," is defined in the provisions at 
252.236-7010, Overseas Military Construction-Preference for 
United States Firms, and 252.236-7011, Overseas Architect
Engineer Services-Restriction to United States Firms. 

* * * * * 

SUBPART 236.2-SPECIAL ASPECTS OF CONTRACTING FOR CONSTRUCTION 

* * * * * 

236.274 Construction in foreign countries. 

[(a) In accordance with Section 112 of Public Law 104-32 and 
similar sections in subsequent military construction appropriations 
acts, military construction contracts that are estimated to exceed 
$1,000,000 and are to be performed in the United States territories 
and possessions in the Pacific and on Kwajalein Atoll, or in 
countries bordering the Arabian Gulf, shall be awarded only to 
United States firms, unless the lowest responsive and responsible 
offer of a United States firm exceeds the lowest responsive and 
responsible offer of a foreign firm by more than 20 percent. 

[(b)] When a technical working agreement with a foreign government 
is r equire d for a constr uction contract-

(a[l]) Consider inviting the Army Office of the Chief of 
Engineers, or the Naval Facilities Engineering Command to 
participate in the negotiations. 

(b[2]) The agreeme nt should, a s f e asible and whe re not 
otherwise provided for in other agreements, c over all 
elements necessary for the construction that are required by 
laws, r e gulations, and customs of the Unite d States and the 
foreign government, including-

(-±[i]) Acquisition of all ne c e ssary rights; 

(~[ii]) Exp e ditious, duty-free impor tation of labor, 
material, and equipme nt; 

( ~ [iii]) Payment of tax e s applic able to contr acto rs , 
pe r sonnel, mat e rials, and e quipment; 
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(4[iv]) Applicability of workers' compensation and other 
labor laws to citizens of the United States, the host 
country, and other countries; 

(.§-[v]) 

(-6[vi]) 

(-=7-[vii]) 

Provision of utility services; 

Disposition of surplus materials and equipment; 

Handling of claims and litigation; and 

(~[viii]) Resolution of any other foreseeable problems 
which can appropriately be included in the agreement. 

* * * * * 

SUBPART 236. 5-cONTRACT CLAUSES 

236.570 Additional provisions and clauses. 

* * * * * 

[{c) Use the provision at 252.236-7010, Overseas ~litary 
Construction-Preference for United States Fir.ms, in solicitations 
for military construction contracts that are est~ated to exceed 
$1,000,000 and are to be performed in the United States territories 
and possessions in the Pacific and on Kwajalein Atoll, or in 
countries bordering the Arabian Gulf.] 

* * * * * 
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SUBPART 236.6-ARCHITECT-ENGINEER SERVICES 

* * * * * 

236.602 Selection of fi~s for architect-engineer contracts. 

* * * * * 

[236.602-70 Restriction on award of overseas architect-engineer 
contracts to foreign fi~s. 

In accordance with Section 111 of Public Law 104-32 and similar 
sections in subsequent military construction appropriations acts, 
A-E contracts funded by military construction appropriations that 
are estimated to exceed $500,000 and are to be perfo~ed in Japan, 
any North Atlantic Treaty Organization member country, or in 
countries bordering the Arabian Gulf, shall be awarded only to 
United States firms or to joint ventures of United States and host 
nation fi~s. ] 

* * * * * 
236.609-70 Option £or supervision and inspection ser7iees 
[Additional provision and clause]. 

(a) [(1)] Use the clause at 252 . 236-700 9, Option f or 
Supervision and Inspection Se rvices, in solicitatio ns and 
contracts fo r A-E s e r v i c es whe n-

(-±-[i]) The contract wi l l be f i xe d price ; and 

(~[ii]) Supervision and inspectio n services by the A-E 
may be r e quired during construction. 

(£7[2]) I nclude the scope o f s uch servic e s i n App end i x A of the 
c o ntra ct. 

[(b) Use the provision at 252.236-7011, Overseas Architect
Engineer Services-Restriction to United States Firms, in 
solictations for A-E contracts that are estimated to exceed 
$500,000 and are to be performed in Japan, any North Atlantic 
Treaty Organization member country, or in countries bordering the 
Arabian Gulf. ] 

* * * * * 
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PART 252-SOLICITATION PROVISIONS AND CONTRACT CLAUSES 

* * * * * 
[252.236-7010 Overseas Military Construction-Preference for United 
States Firms. 

As prescribed in 236.570(c), use the following provision: 

OVERSEAS MILITARY CONSTRUCTION-PREFERENCE FOR 
UNITED STATES FIRMS (JAN 1997) 

(a) Definition. 
"United States firm," as used in this provision, means a 

firm incorporated in the United States that complies with the 
following: 

(1) The corporate headquarters are in the United States; 
(2) The firm has filed corporate and employment tax returns in 

the United States for a minimum of 2 years (if required), has 
filed State and Federal income tax returns (if required) for 2 
years, and has paid any taxes due as a result of these filings; 
and 

(3) The firm employs United States citizens in key management 
positions. 

(b) Eva~uation. Offers from firms that do not qualify as United 
States firms will be evaluated by adding 20 percent to the offer. 

(c) Status. The offeror 
firm. 

is, 

(End of provision)] 

is not a United States ---

[252.236-7011 Overseas Architect-Engineer Services-Restriction to 
United States Firms. 

As prescribed in 236.609-70(b), use the following provision: 

OVERSEAS ARCHITECT-ENGINEER SERVICES-RESTRICTION TO 
UNITED STATES FIRMS (JAN 1997) 

(a) De£ini tion. 
"United States firm," as used in this provision, means a 

firm incorporated in the United States that complies with the 
following: 

(1) The corporate headquarters are in the United States; 
(2) The firm has filed corporate and employment tax returns in 

the United States for a minimum of 2 years (if required), has 
filed State and Federal income tax returns (if required) for 2 
years, and has paid any taxes due as a result of these filings; 
and 
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(3) The firm employs United States citizens in key management 
positions. 

(b) Restriction. Military construction appropriations acts 
restrict award of a contract, resulting from this solicitation, 
to a United States firm or a joint venture of United States and 
host nation firms. 

(c) Status. The offeror confirms, by submission of its offer, 
that it is a United States firm or a joint venture of United States 
and host nation firms. 

(End of provision)] 
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ACQUISITION AND 
TECHNOLOGY 

DP(DAR) 

OFFICE OF THE UNDER SECRETARY OF DEFENSE 

3000 DEFENSE PENTAGON 
WASHINGTON, DC 20301-3000 

January 17, 1997 

In reply refer to 
DFARS Case: 9 6- D32 8 I 9 6-D32 9 

MEMORANDUM FOR DIRECTOR, DEFENSE ACQUISITION REGULATIONS COUNCI L 

SUBJECT: Restriction on MILCON Overseas Architect-Engineer (A-E) 
Contracts and Preference for U.S. Firms on MI LCON Overseas 
Construction 

Pursuant to 41 U.S.C. 418b, I have determined that urgent and 
compelling reasons exist to publish an interim rule prior to 
affording the public an opportunity to comment. 

The inte rim rule implements Se ctions 111 and 11 2 of the Fiscal 
Year 1997 Military Construction Appropriations Act (Public Law 104-
196). Section 111 restricts award of A-E contracts estimated to 
exceed $500,000, for projects to be accomplished in Japan, in any 
NATO member country, or in countries bordering the Arabian Gulf, to 
U. S . firms o r U.S. firms in joint venture with host nation firms. 
Se c tio n 11 2 provides a 2 0 percent preference f o r U.S. firms on all 
contrac ts estima ted to exc eed $1,000,000 f or military construction 
projects in the United States territories and possessions in the 
Pacific and on Kwajalein Atoll, or in countries bordering the 
Arabian Gulf. 

Immediate publica ti on of an interim rul e is necess a ry to 
promptly comply with Se ctions 111 and 11 2 of the Fiscal Year 1 997 
Military Construction Appropriations Act. I am, therefore, 
authorizing issuance of an interim rule on a priority basis for 
immediate use. 

·_;~a~~ 
? /E~a~or R. Spec tor 

Direc tor, Defens e Proc ureme nt 
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.. Federal Register I 

DEPARTMENT OF DEFENSE 

48 CFR Parts 225, 236, and 252 

(DFARS Case 96-0328) 

Defense Federal Acquisition 
Regulation Supplement; Preference for 
U.S. Firms on MILCON Overseas 
Construction 

AGENCY: Department of Defense (DOD). 
ACTION: Interim rule with request for 
comments. 

SUMMARY: The Director of Defense 
Procurement has issued an interim rule 
amending the Defense Federal 
Acquisition Regulation Supplement 
(DFARS) to implement Section 112 of 
the Fiscal Year 1997 Military 
Construction Appropriations Act 
(Public Law 104-196). Section 112 
provides a 20 percent preference for 
United States firms on all contracts 
estimated to exceed $1,000,000 for 
military constmction projects in the 
United States territories and possessions 
in the Pacific and on Kwajalein Atoll, or 
in countries bordering the Arabian Gulf. 
DATES: Effective date: january 17, 1997. 

Comment Date: Comments on the 
interim rule should be submitted in 
writing to the address shown below on 
or before March 18,1997, to be 
considered 9n the formulation of the 
final rule. 
ADDRESSES: Interested parties should 
submit written comments to: Defense 
Acquisition Regulations Council, Attn: 
Ms. Amy Williams, PDUSD (A&T) DP 
(DAR). lMD 3D139, 3062 Defense 
Pentagon, Washington, DC 20301 -3062. 
Telefax number (703) 602-0350. Please 
cite DFARS Case 96-D328 in all 
correspondence related to this issue. 
FOR FURTHER INFORMATION CONTACT: 
Ms. Amy Williams, (703) 602-0131. 

SUPPLEMENTARY INFORMATION: 

A. Background 

This interim rule amends the DFARS 
to implement Section 112 of the Fiscal 
Year 1997 Military Construction 
Appropriations Act (Public Law 104-
196). The rule contains, at 236.274(a), 
the statutory restriction on award of 
overseas miJitary construction contracts; 
and adds a solicitation provision at 
252.236-7010, Overseas Military 
Construction-Preference for United 
States Firms. 

B. Regulatory Flexibility Act 
This interim mle is not expected to 

have a significant economic impact on 
a substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act, 5 U.S.C. 601, et seq., 

62, No. 12 I Friday, January 17, 195 

because the rule only applies to 
contracts estimated to exceed 
$1 ,000,000 for military construction 
projects in the United States territories 
and possessions in the Pacific and on 
Kwajalein Atoll, or in countries 
bordering the Arabian Gulf. Jt is 
estimated that only 12 such contracts 
are awarded per year. An Initial 
Regulatory Flexibility Analysis has, 
therefore, not been performed. 
Comments are invited from small 
businesses and other interested parties. 
Comments from small entities 
concerning the affected DF ARS subparts 
also will be considered in accordance 
with 5 U.S.C. 610. Such comments 
should be submitted separately and 
should cite DFARS Case 96-D328 in 
correspondence. 

C. Paperwork Reduction Act 

The Paperwork Reduction Act 
applies. It is estimated that the new 
provision at DFARS 252.236-7010 will 
increase, by 5 hours, the annual 
paperwork burden associated with 
DFARS Part 236 and related provisions/ 
clauses. The Office of Management and 
Budget (OMB) has approved this 
increase under OMB Control Number 
0704-0255. 

D. Determination to Issue an Interim 
Rule 

A determination has been made under 
the authority of the Secretary of Defense 
that urgent and compelling reasons exist 
to publish this interim rule prior to 
affording the public an opportunity to 
comment. This interim rule implements 
Section 112 of the Fiscal Year 1997 
Military ConstJuction Appropriations 
Act (Public Law 104·196). Section 112 
provides a 20 percent preference for 
United States firms on all contracts 
estimated to exceed $1,000,000 for 
military construction projects in the 
United States territories and possessions 
in the Pacific and on Kwajalein AtoJI, or 
irJ countries bordering the Arabian Gulf. 
Immediate publication of an interim 
rule is necessary to promptly comply 
with Section 112. Comments received in 
response to the publication of this 
interim rule will be considered irJ 
formulating the final rule. 

List of Subjects in 48 CFR Parts 225, 
236, and 252 

Government procurement. 
Michele P. Peterson, 
Executive Editor, Defense AcquJsltion 
Regulations Council. 

Therefore, 48 CFR Parts 225, 236, and 
252 are amended as follows: 

1. The authority citation for 48 CFR 
Parts 225, 236, and 252 continues to 
read as follows: 

-- q~-03~ 
Rules and Regulations 

Authority: 41 U.S.C. 421 and 48 CFR 
Chapter 1. 

PART 225-FOREIGN ACQUISITION 

2. Section 225.7000 is amended by 
revising paragraph (a) to read as follows: 

225.7000 Scope of subpart. 
(a) This subpart contains restrictions 

on the acquisition of foreign products 
and services, imposed by Defense 
appropriations and authorization acts 
and other statutes. Refer to the acts to 
verify current applicability of the 
restrictions. 

* • * * • 
3. Section 225.7003 is added to read 

as follows: 

225.7003 Restriction on overseas military 
construction. 

For restriction on award of military 
construction contracts to be performed 
in the United States territories and 
possessions in the Pacific and on 
Kwajalein Atoll, or in countries 
bordering the Arabian Gulf, see 
236.27 4(a). 

PART 236--CONSTRUCTION AND 
ARCHITECT -ENGINEER CONTRACTS 

4. Section 236.274 is amended by 
redesignating the introductory text as 
paragraph (b); by redesignating 
paragraphs (a) and (b) as paragraphs 
(b)(l) and (b)(2). respectively; by 
redesignating paragraphs (b) (1) through 
(b)(B) as paragraphs (b)(2) (i) through 
(b)(2)(viii); and by adding a new 
paragraph (a) to read as follows: 

236.274 Construction in foreign countries. 
(a) In accordance with Section 112 of 

Public Law 104-32 and similar sections 
in subsequent military constmction 
appropriations acts, military 
construction contracts that are estimated 
to exceed $1,000,000 and are to be 
performed in the United States 
territories and possessions irJ the Pacific 
and on Kwajalein Atoll, or in countries 
bordering the Arabian Gulf, shall be 
awarded only to United States firms, 
unless the lowest responsive and 
responsible offer of a United States firm 
exceeds the lowest responsive and 
responsible offer of a foreign firm by 
more than 20 percent. 

* • * * • 
5. Section 236.570 is amended by 

adding paragraph (c) to read as follows: 

236.570 Additional provisions and 
clauses. 

* * • * • 
(c) Use the provision at 252.236-7010, 

Overseas Military Construction
Preference for United States Firms, in 
solicitations for military construction 
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252.219-7004. The rule reflects changes 
to the Test Program for Negotiation of 
Comprehensive Small Business 
Subcontracting Plans, as required by 
Section 811 of the National Defense 
Authorization Act for Fiscal Year 1996 
(Public Law 104-106). The final rule 
differs form the interim rule in that it 
amends the clause at 252.219-7004 to 
clarify instructions for contractor 
submission of Standard Form 295, 
Summary Subcontract Report. 

)tern XII-Bond Waivers (DF ARS Case 
96-D019) 

This final rule removes DF ARS 
219.808. 219.811, and 252.219-7007, 
which pertained to waiver of Miller Act 
requirements for performance and 
payment bonds under 8(a) construction 
contracts. The statutory authority for 
waiver of these requirements (Section 
813 of Public Law 102-190) applied 
only to contracts awarded during fiscal 
years 1992 through 1994. 

]tern XJll-Small Business 
Competitiveness Demonstration 
Program (DF ARS Case 96-D025) 

This final rule amends DFARS 
219.1005 to remove dredging from the 
list of designated industry groups under 
the Small Business Competitiveness 
Demonstration Program. Dredging had 
been added to the list as part of a test 
program established under Section 722 
of the Small Businesss Credit and 
Business Opportunity Enhancement Act 
of 1992 (Public Law 102-366). The 
statutory authority for the test program 
expired on September 30, 1996. 

Jtem XJV-Pilot Mentor-Protege 
Program (DF ARS Case 96-D317) 

This final rule was issued by 
Departmental Letter 96-018. effective 
October 18, 1996 (61 FR 54346, October 
18, 1996). The rule amends DFARS 
219.7104 and Appendix 1 to implement 
Section 802 of the National Defense 
Authorization Act for Fiscal Year 1997 
(Public Law 104-201). Section 802: (1) 
Extends to September 30, 1998, the date 
by which an interested company must 
apply for participation as a mentor firm 
under the DoD Pilot Mentor-Protege 
Program; and (2) extends to September 
30, 1999, the date by which a mentor 
finn must incur costs in order to be 

- eligible for reimbursement under the 
Program. 

Item XV-Nondomestic Construction 
Materials (DFARS Case 97-D009) 

This final rule removes the clause at 
DFARS 252.225-7004, Nondomestic 
Construction Materials, and the 
corresponding prescriptive language at 
225.205. The DF ARS clause has been 

superseded by the clauses at FAR 
52.225-5, Buy American Act
Construction Materials, and 52.225-15, 
Buy American Act-Construciton 
Materials under Trade Agreements Act 
and North American Free Trade 
Agreement. as amended by Federal 
Acquisition Circular 90-46. 

Item XV1-P~Ieum Products from 
Caribbean Basin Countries (DF ARS Case 
96-D312) 

The interim rule published as Item XI 
of DAC 91-11 is converted to a final 
rule without change. The rule amended 
DF ARS 225.403 to fully implement 
Section 8094 of the National Defense 
Appropriations Act for Fiscal Year 1994 
(Public Law 103-139). Section 8094 
requires DoD to consider all qualified 
bids from eligible countries under the 
Caribbean Basin Economic Recovery Act 
as if they were offers from designated 
countries under the Trade Agreements 
Act. The rule also amended DF ARS 
225.403-70 and 252.225-7007 to clarify 
that the definition of Caribbean Basin 
country end products includes 
petroleum and any end product derived 
from petroleum. 

Item XVJJ-Metalworking Machinery
Trade Agreements (DF ARS Case 96-
D030) 

This final rule was issued by 
Departmental Letter 97-005, effective 
January 17, 1997 (62 FR 261 5, January 
17. 1997). The rule amends DFARS 
225.403-70 to remove the exception to 
application of the trade agreements acts 
for those machine tools for which 
acquisition was previously. but is no 
longer, restricted by 10 U.S.C. 2534. As 
a result, all metal working machinery 
products in Federal Supply Group 34 
are subject to the trade agreements acts. 

Item XVlll-Authorlty To Waive~ 
Foreign Purchase Restrictions {DF ARS 
Case 96-D319) O 

This interim rule supersedes the 
interim rule issued by Departmental 
Letter 97-006 on January 17. 1997. The 
rule amends DFARS 225.872, 225.70, 
and clauses at 252.225-7016 and 
252.225-7029 to implement the waiver 
by the Under Secretary of Defense 
(Acquisition and Technology) of the 
foreign source restrictions of 10 U.S.C. 
2534(a), for the acquisition of defense 
items manufactured in a qualifying 
county. This waiver Is authorized by 10 
U.S.C. 2534(d)(3), as amended by 
section 810 (the McCain Amendment) of 
the National Defense Authorization Act 
for Fiscal Year 1997 (Public Law 104-
201). 

hem XIX-Foreign Machine Tools and 
Powered and Non-Powered Valves 
(DFARS Case 96-D023) 

This final rule was issued by 
Departmental Letter 96-019, effective 
November 15, 1996 (61 FR 58488, 
November 15, 1996). The rule amends 
DFARS Subpan 225.70, and removes 
the clause and provision at 252.225-
7017 and 252.225-7040, to reflect the 
expiration of the restriction on the 
acquisition of machine tools and 
powered and non-powered valves at 10 
U.S.C. 2534. Related amendments are 
made at 212.504(a) and 252.212-
7001(b). 

Item XX-Preference for U.S. Firms on 
MlLCON Overseas Construction 
(DFARS Case 96-D328) 

The interim rule issued by 
Departmental Letter 97-008, on January 
17, 1997, is converted to a fmal rule 
without change. The rule amends 
DFARS 225.7000,225.7003,236.274, 
and 236.570, and adds a new provision 
at 252.236-7010, to implement Section 
112 of the Military Construction 
Appropriations Act for Fiscal Year 1997 
(Public Law 104-196). Section 112 
provides a 20 percent evaluation 
preference for U.S. fums on contracts 
estimated to exceed $1,000,000 for 
military construction projects in the 
U.S. territories and possessions in the 
Pacific and on Kwajalein atoll , or in 
countries bordering the Arabian Gulf. 

)tern XXJ-Restriction on MILCON 
Overseas Architect-Engineer Contracts 
(DFARS Case 96-D329) 

The interim rule issued by 
Departmental Letter 97-008, on January 
17. 1997, is converted to a final rule 
without change. The rule adds new 
sections at DF ARS 225.7004 and 
236.602-70, amends 236.102 and 
236.609-70, and adds a new provision 
at 252.236-7011, to implement Section 
111 of the Military Construction 
Appropriations Act for Fiscal Year 1997 
(Public Law 104-196). Section 111 
restricts award of architect-engineer 
contracts estimated to exceed $500.000 
for projects to be accomplished in Japan. 
in any North Atlantic: Treaty 
Organization member country, or in 
countries bordering the Arabian Gulf, to 
U.S. ftrms or U.S. fums in joint venture 
with hose nation firms. 

hem XXII-Application of Berry 
Amendment (DF ARS Case 96-D333) 

This interim rule was Issued by 
departmental Letter 97-009, effective 
February 7, 1997 (62 FR 5779, February 
7, 1997). The rule amends DFARS 
225.7002, 252.212-7001. 252.225- 7012. 
and 252.225-7014; adds a new section 



ACQUISITION ANO 
TECHNOLOGY 

DP(DAR) 

OFFICI:. vF THE UNDER SECRETARY (J,. DEFENSE 

3000 DEFENSE PENTAGON 
WASHINGTON, DC 20301·3000 

January 17, 1997 

In reply refer to 
DFARS Cases: 96-D328/96-D329 
D. L · 97-008 

MEMORANDUM FORDIRECTORS OF DEFENSE AGENCIES 
DEPUTY FOR ACQUISITION AND BUSINESS MANAGEMENT, 

ASN(RD&A)/ABM 
DEPUTY ASSISTANT SECRETARY OF THE AIR FORCE 

(CONTRACTING), SAF/AQC 
DIRECTOR, PROCUREMENT POLICY, ASA(RD&A)/SARD-PP 
DEPUTY DIRECTOR (ACQUISITION), DEFENSE LOGISTICS 

AGENCY 

SUBJECT: Restriction on MILCON Overseas Architect-Engineer (A-E) 
Contracts and Preference for U.S. Firms on MILCON Overseas 
Construction 

We have amended the Defense Federal Acquisition Regulation 
Supplement (DFARS) to implement Sections 111 and 112 of the Fiscal 
Year 1997 Military Construction Appropriations Act (Public Law 104-
196}. Section 111 restricts award of A-E contracts estimated to 
exceed $500,000, for projects to be accomplished in Japan, in any 
NATO member country, or in countries bordering the Arabian Gulf, to 
U.S. firms or U.S. firms in joint venture with host nation firms. 
Section 112 provides a 20 percent preference for U.S. firms on all 
contracts estimated to exceed $1,000,000 for military construction 
projects in the U.S. territories and possessions in the Pacific and 
on Kwajalein Atoll, or in countries bordering the Arabian Gulf. 

The attached interim DFARS rule is effective immediately and 
will be included in a future Defense Acquisition Circular . 

~~~ 
Director, Defense Procurement 

Attachment 

cc : DSMC, Ft . Be lvoi r 

JAN 



OFARS Case 96-0328 
Preference for U.S. Firms on MILCON Overseas Construction 
Contracts 

OFARS Case 96-0329 
Restriction on MILCON Overseas A-E Contracts 

Interim Rule 

PART 225-FOREIGN ACQUISITION 

* * * * * 

SUBPART 225.70-AUTHORIZATION ACTS, APPROPRIATIONS ACTS, AND OTHER 
STATUTORY RESTRICTIONS ON FOREIGN PURCHASES[ACQUISITION] 

225.7000 Scope of subpart. 

(a) This subpart contains restrictions on the acquisition of 
foreign products [and services], imposed by Bee[Oefense] 
A[a]ppropriations and A[a]uthorization A[a]cts and other 
statutes. Refer to the A[a]cts to verify current applicability 
of the restrictions. 

* * * * * 

225.7003 Reser?ed[Restriction on overseas military 
construction] . 

For restriction on award of military construction contracts to 
. be performed in the United States territories and possessions in 
the Pacific and on Kwajalein Atoll, or in countries bordering the 
Arabian Gulf, see 236.274(a) .] 

225.7004 Reser?ed[Restriction on overseas architect-engineer 
services] . 

For restriction on award of architect-engineer contracts to be 
performed in Japan, any North Atlantic Treaty Organization member 
country, or in countries bordering the Arabian Gulf, see 236.602-
70.] 

* * * * * 
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PART 236-cONSTRUCTION AND ARCHITECT-ENGINEER CONTRACTS 

SUBPART 236.1-GENERAL 

236.102 Definitions. 

* * * * * 

[(4) "United States firm," is defined in the provisions at 
252.236-7010, Overseas Military Construction-Preference for 
United States Firms, and 252.236-7011, Overseas Architect
Engineer Services-Restriction to United States Firms. 

* * * * * 

SUBPART 236.2-SPECIAL ASPECTS OF CONTRACTING FOR CONSTRUCTION 

* * * * * 

236.274 Construction in foreign countries. 

[(a) In accordance with Section 112 of Public Law 104-32 and 
s~ilar sections in sUbsequent military construction appropriations 
acts, military construction contracts that are est~ted to exceed 
$1,000,000 and are to he performed in the United States territories 
and possessions in the Pacific and on Kwajalein Atoll, or in 
countries bordering the Arabian Gulf, shall be awarded only to 
United States firms, unless the lowest responsive and respons1ble 
offer of a United States firm exceeds the lowest responsive and 
responsible offer of a foreign firm by more than 20 percent. 

[(b)] When a technical working agreement with a foreign government 
is required for a construction contract-

(a[l]) Consider inviting the Army Office of the Chief of 
Engineers, or the Naval Facilities Engineering Command to 
participate in the negotiations. 

(e[2]) The agreement should, as feasible and where not 
otherwise provided for in other agreements, cover all 
elements necessary for the construction that are required by 
laws, regulations, and customs of the United States and the 
foreign government, including-

(±(i]) Acquisition of all necessary rights; 

(~[ii]) Expeditious, duty-free importation of labor, 
material, and equipment; 

(~[iii]) Payment of taxes applicable to contractors, 
personnel, materials, and equipment; 

2 



. 
• 

(4[iv]) Applicability of workers' compensation and other 
labor laws to citizens of the United States, the host 
country, and other countries; 

(~[v]) Provision of utility services; 

{~[vi]) Disposition of surplus materials and equipment; 

(~[vii]) Handling of claims and litigation; and 

(S[viii]) Resolution of any other foreseeable problems 
which can appropriately be included in the agreement. 

* * * * * 

SUBPART 236. 5--cONTRACT CLAUSES 

236.570 Additional provisions and clauses. 

* * * * * 

[(c) Use the provision at 252.236-7010, Overseas ~litary 
Construction-Preference for United States Fir.ms, in solicitations 
for military construction contracts that are estimated to exceed 
$1,000,000 and are to be perfor.med in the United States territories 
and possessions in the Pacific and on Kwajalein Atoll. or in 
countries bordering the Arabian Gulf.] 

* * * * * 
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SUBPART 236.6-ARCHITECT-ENGINEER SERVICES 

* * * * * 

236.602 Selection of fi~s for architect-engineer contracts. 

* * * * * 

[236.602-70 Restriction on award of overseas architect-engineer 
contracts to foreign fi~s. 

In accordance with Section 111 of Public Law 104-32 and similar 
sections in subsequent military construction appropriations acts, 
A-E contracts funded by military construction appropriations that 
are estimated to exceed $500,000 and are to be perfo~ed in Japan, 
any North Atlantic Treaty Organization member country, or in 
countries bordering the Arabian Gulf, shall be awarded only to 
United States fi~s or to joint ventures of United States and host 
nation fi~s.] 

* * * * * 

236.609-70 Option for super?ision and inspection ser?iees 
[Additional provision and clause] . 

(a) [(1)] Use the clause at 252.236-7009, Option for 
Supervision and Inspection Services, in solicitations and 
contracts for A-E services when-

(-±-[i]) The contract will be fixed price; and 

(~[ii]) Supervision and inspection services by the A-E 
may be required during construction. 

(e[2]) Include the scope of such services in Appendix A of the 
contract. 

[(b) Use the prov1s1on at 252.236-7011, Overseas Architect
Engineer Services-Restriction to United States Firms, in 
solictations for A-E contracts that are estimated to exceed 
$500,000 and are to be performed in Japan, any North Atlantic 
Treaty Organization member country, or in countries bordering the 
Arabian Gulf. ] 

* * * * * 
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PART 252-SOLICITATION PROVISIONS AND CONTRACT CLAUSES 

* * * * * 
[252.236-7010 Overseas Mi1itary Construction-Preference for United 
States Firms. 

As prescribed in 236.570(c), use the fo11owing provision: 

OVERSEAS MILITARY CONSTRUCTION-PREFERENCE FOR 
UNITED STATES FIRMS (J.AN 1997) 

(a) De:finition. 
"United States firm," as used in this provJ.sJ.on, means a 

firm incorporated in the United States that comp1ies with the 
fo11owing: 

(1) The corporate headquarters are in the United States; 
(2) The firm has fi1ed corporate and emp1oyment tax returns in 

the United States for a minimum of 2 years (if required), has 
fi1ed State and Federa1 income tax returns (if required) for 2 
years, and has paid any taxes due as a resu1t of these fi1ings; 
and 

(3) The firm emp1oys United States citizens in key management 
positions. 

(b) Evaluation. Offers from firms that do not qua1ify as United 
States firms wi11 be eva1uated by adding 20 percent to the offer. 

(c) Status. The offeror 
firm. 

is, 

(End of provision)] 

is not a United States ---

[252.236-7011 Overseas Architect-Engineer Services-Restriction to 
United States Firms. 

As prescribed in 236.609-70(b), use the fo11owing provision: 

OVERSEAS ARCHITECT-ENGINEER SERVICES-RESTRICTION TO 
UNITED STATES FIRMS (JAN 1997) 

(a) De:finition. 
"United States firm," as used in this provJ.sJ.on, means a 

firm incorporated in the United States that comp1ies with the 
fo11owing: 

(1) The corporate headquarters are in the United States; 
(2) The firm has fi1ed corporate and emp1oyment tax retur~~ in 

the United States for a min~um of 2 years (if required), has 
fi1ed State and Federa1 income tax returns (if required) for 2 
years, and has paid any taxes due as a resu1t of these fi1ings; 
and 
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(3) The firm employs United States citizens in key management 
positions. 

(b) Restriction. Military construction appropriations acts 
restrict award of a contract, resulting from this solicitation, 
to a United States firm or a joint venture of United States and 
host nation firms. 

(c) Status. The offeror confirms, by submission of its offer, 
that it is a United States firm or a joint venture of United States 
and host nation firms. 

(End of provision)] 
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Decision 

Matter of: 

l'ile: 

Date: 

Black Construction Corporation 
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February 8, 1993 

Richard F. Smith, Esq., John S. Pachter, Esq., and 
Jonathan D. Shaffer, Esq., Smith, Pachter, McWhorter & 
D'Ambrosio, for the protester. 
James A. Sparks, Esq., and Pau l F. Fisher, Esq., Department 
of the Navy, for the agency. 
Barbara C. Coles, Esq., and Chr i stine S. Me l ody, Esq., 
Office of the General Counsel, GAO, participated in the 
preparation of the decision. 

DIGEST 

Protest that awardee is a foreign corporation and ineligible 
to receive construction contract under the American 
Preference Policy is denied where record e~tablishe$ t hat 
corporation qualifies as a United States contractor. 

DECISION 

Black Construction Corporation protests the award of a 
contract to Hanil Resorts (Joint Venture) Corporation under 
invitation for bids (IFB) No. N62766-88-B-0206, issued by 
the Department of the Navy for the alteration of enlisted 
personnel housing at Andersen Air Force Base, Guam . 

We deny the protests. 

The IFB was issued on July 27, 1992, and was amended twice 
prior to bid opening. One amendment incorporated the 
American Preference Policy, which precludes the award of a 
construction contract, estimated by the government to exceed 
$1 million, to a foreign contractor, unless the lowes t 
responsive bid of a United States contractor exceeds the 
lowest responsive bid of a foreign contractor by more than 
20 percent. To qualify as a United States contractor, 'the 
firm (or if a joint venture, all members of the joint 
venture) must be incorporated i n the United States and~ 
comply with the following : ( 1) the corpo~te headqua·r~ers 
must be in the United States; ( 2 l th·e f irrrt must have .t\l.led 
cor porat e and emp loyment t ax r eturns in tp~ .Uni~ed States 
for a minimum of 2 years (if required), must have filed 
state and federal income tax returns (if required) for 
2 years, and must have paid any taxes due as a result of 
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these filings; and (3) the firm must employ United States 
citizens in key management positions. 

The Navy received four bids by the September 3 bid opening 
date; Hanil was the apparent low bidder with a bid of 
$5,665,000, and Black was the second low bidder wi t h a bid 
of $6,064,000. The IFB included the provision at Federal 
Acquisition Regulation (FAR) § 52.214-2, entitled "Type of 
Business Organization -Sealed Bidding"; in response to this 
provision, Hanil certified that it operates as a corporation 
incorporated under t h e laws of Guam. After reviewing 
information pertaining to Hanil's corporate status, the 
contracting officer concluded t hat Hanil qualified as a 
United States contractor under t h e terms of the American 
Preference Policy clause. By letter dated September 25, 
Black filed an agency-level protest challenging the proposed 
award to Hanil on the basis that Hanil is a foreign 
contractor. 

The contracting officer advised Black that he reached his 
determination that Hanil was eligible for award as a United 
States contractor after obtaining Hanil's articles of 
incorporation and communicating with Guam's Department of 
Revenue and Taxation. The contracting officer explained 
that Hanil is a single corporat i on rather than a joint 
venture, as its name implies, and that it was incorporated 
on Septerr~er 13, 1989, ~nder the laws of Gu am. The 
contracting officer also explained that Hanil has filed tax 
returns in the territory of Guam for more than 2 years and 
its corporate headquarters has been in Guam since the 
corporation's inception. The contracting officer advised 
Black that Hanil has four key management positions; two 
positions (president and general manager / marketing director) 
are filled by Korean citizens and the other two positions 
(secretary and contract administrator) are filled by United 
States citizens. After receiving this letter, Black filed a 
protest with our Office challenging the contracting 
officer's determination and the resulting award to Hanil. 
The agency has suspended perfo r mance under the contract 
pending our resolution of the protest. 

Black's protest to our Office is essentially a reiteration 
of the allegation that it raised in its agency-level 
protest, namely, that the contracting agency's "objective 
determination that Hanil is a United States contractor under 
the American Preference Policy clause" was improper. To 
support its allegation, Black asserts that if the agency had 
conducted a thorough investigation to determine whether or 
not Hanil is a United States contractor, it would have 
concluded that Hanil does not employ United States citizens 
in key management positions but rather is owned, managed, 
a nd controlled b y Ko rean ci t izen s . As a re su l t, the 
protester requests that we recommend that the agency 
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terminate its contract with Hanil and make award to the 
protester. 

The American Preference Policy, as set forth in the Military 
Construction Appropriations Act of 1992,~ Pub. L. 
No. 102-136, 105 Stat. 637 (1991), states i n pertinent part 
that: 

"None of the funds appropriated in this Act for 
military construction in the United States terri
tories and possessions in the Pacific and on 
Kwajalein Island may be used to award any contract 
estimated by the [g]overnment to exceed S1,000,000 
to a foreign contractor: Provided, that this 
section shall not be applicable to contract awards 
for which the lowest responsive and responsible 
bid of a United States contractor exceeds the 
lowest responsive and responsible bid of a foreign 
contractor by greater than 20 per centum." 

As defined in the IFB, a United States contractor for the 
purposes of the Amer i can Preference Policy i s a firm that 
has corporate headquarters in t he United States; has filed 
corporate and employment tax returns in the United States 
for a minimum of 2 years (if required), has filed state and 
federal income tax returns (if required) for 2 years, and 
has paid any taxes due as a result of thes~ filings; and 
employs United States citizens in key management positions. 
As stated above, Hanil certified in its bid that it is not a 

1Initially, Congress directed the Department of Defense to 
develop a preference plan for United States contractors in 
the award of construction contracts in the Persian Gulf/ 
Indian Ocean area in order to stimulate the use of Un ited 
States firms in the area and to assure the regional 
availability of companies that were responsive to United 
States interests and requirements. H.R. Conf. Rep. 
No. 1433, 96th Cong., 2d Sess. 4 (1980). In 1983, the House 
Appropriations Committee received testimony that the 
presence of American contractors in the Pac i fic was 
decreasing despite the fact that the military construction 
program in the area was increasing dramatically. Similar to 
the earlier concerns about the Persian Gulf area, it 
appeared that without some type of American preference 
program, the majority of United States funded projects in 
the Pacific would be awarded to foreign firms. To increase 
the opportunities for American construction firms in the 
Pacific area, Congress in the Second Supplemental 
Appropriations Act of 1984, Pub. L. · No. 98-396, 98 Stat. 
1398 (1 984), f irs t instituted an American Preferenc e Po licy 
in the American territories of the Pacific and on Kwajalein 
Island. 
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foreign contractor, and thus, by implication, that it is a 
United States contractor. 

The protester contends that the award to Hanil is improper 
because the awardee does not employ United States citizens 
in key management positions. According to the protester, 
the agency's determination that the awardee employs United 
States citizens in key management positions was improper 
because two of the three corporate officers, including the 
ranking corporate officer, are Korean citizens, and because 
two of the three corporate directors are Korean citizens. 

The protester's reliance on the number of corporate officers 
or directors, as well as the type of offices held in the 
corporation by United States citizens, as the determinative 
factor for qualification under the American Preference 
Policy is misplaced. The American Preference Policy neither 
requires that a specific number of officers or directors be 
United States citizens, nor mandates that an employee hold a 
corporate office in order to be considered a key management 
employee. In this regard, there is no indication that 
Congress intended the policy to be applied as narrowly as 
the protester suggests; rather, the legislative history 
indicates simply that in order to qualify as a United States 
contractor, a construction firm should, in addition to other 
requirements, employ United States personnel in key 
management and supervis.:::r:r" positions. ~' e.g., H.R. Rep. 
No. 238, 98th Cong., 1st Sess. 14 (1983). 

In support of its position, the protester cites Samwhan Am. 
et al. v. Captain G.B. Estes, No. 86-0033 (0. Guam July 16, 
1986). In Samwhan, the court merely made a finding of fact 
that the plaintiff qualified as a United States qontractor 
because the firm employed United States citizens in key 
management positions, namely, as president and vice 
president. Contrary to the protester's suggestion, ~he 
court did not find that key employees must be corporate 
~fficef~· ·· -- · · 

The protester also contends that the awardee cannot qualify 
as a United States contractor because the majority of its 
corporate officers are not United States citizens, citing 
MWK Int'l Ltd. et al. v. United States, 2 Cl. Ct . 206 
(1983). The solicitation at issue i n ~ restricted the 
competition to United States contractors and specifically 
stated that to qualify as a United States contractor, the 
bidder must have, in addition to other factors, a majority 
of corporate officers who are United States citizens. In 
contrast, the solicitation here does not require __ that the 
contractor employ a majority of United States citizens~as 
corporate officers. According.iy, urilike in MWK, the fact 
that the- mafor~EYOf the awardee's corporate officers are 
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not United States citizens is not dispositive of i~s 
eligibility under the American Preference Policy. 

With regard to the contracting officer's conclusion that the 
awardee employs two United States citizens in key management 
positions--corporate secretary and contract administrator-
the protester contends that a thorough review by the con
tracting agency would have revealed that neither the 
corporation's secretary nor its contract administrator 
performs key management duties. The protester claims that 
the secretary's duties are limited to those of outside legal 
counsel; therefore, the secretary cannot be considered to 
hold a key management position within the firm. The pro
tester also claims that the secretary holds the same posi
tion with other Guam corporations. As for the contract 
administrator, the protester alleges that he was recently 
elevated to this position and that he previously lacked any 
supervisory duties. According to the protester, the agency 
should have analyzed the following factors in determining 
whether these employees provide key management duties: 
(1) time devoted by the individual to the entity's business; 
(2) primary physical location of the individual; (3) written 
responsibilities of the individual; (4) ability of the 
individual to legally bind the corporation; and (5) whether 
the individual performs a sufficient management function to 
be exempt from overtime. 

While the protester suggests that the secretary, who is an 
attorney, plays only a limited role in the corporation's 
activities, the secretary's description of his level of 
involvement reasonably supports the contracting officer's 
determination that the secretary is part of the 
corporation's key management. In describing his duties, the 
secretary states that he is consulted "on a weekly or 
monthly basis concerning projects that the corporation is 
working on, property holdings, submittals of documents to 
the government . . and . . hiring and firing of 
employees," and has ''much more to do with the day to day 
operation of the corporat~~n" than does the General Manager, 
who is a Korean citizen. The secretary also confirms that 
the second key management employee identified by Hanil, the 
contract administrator, has been given the necessary 
authority to handle "all aspects of the management of this 
contract on behalf of [the ] corporation." The secretary, 
whose interest in the corporation is also that of a minority 
shareholder, concludes by stating that he and the contract 
administrator together "would handle all of the key 
decisions of the corporation and . provide "one hundred 
percent (100%) of the management for the company." 

We see no basis to conclude that th~ contracting officer was 
required to do a mo re in - depth investigation into the nature 
of the two individuals' duties. The protester does not 
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allege and the record does not suggest that the contracting 
officer should have suspected that the information he 
received concerning the corporation's key employees was 
inaccurate. While the protester states that it bases its 
suspicions on its dealing with the awardee, there is no 
evidence in the record that even remotely suggests that the 
contracting officer had or should have had any knowledge 
about the corporation or its employees that should have 
caused him to question Hanil's eligibility under the 
American Preference Policy. Absent, for example, documented 
complaints or suspicions prior to his award decision that 
the awardee is actually foreign-owned and operated within 
the meaning of the American Preference Policy, an exhaustive 
investigation into the factors suggested by the protester 
was not required. 

The record does not support the protester's argument that 
the award was improper because, according to the protester, 
the major shareholder in the corporation is a Korean 
citizen. The solicitation provision containing the American 
Preference Policy did not include a stock requirement; 
therefore, it would have been improper for the contracting 
agency to have imposed such a requirement after receipt of 
bids. 

The protester also contends that the award to Hanil is 
improper because Hanil has not met the Ame~ican Prefe=ence 
Policy's tax requirements. In essence, the protester claims 
that the agency failed to investigate whether Hanil has paid 
taxes due. In investigating Hanil's compliance with the tax 
filing and payment requirements, the contracting officer 
contacted Guam's Department of Revenue and Taxation and was 
informed that Hanil had filed tax returns in Guam for more 
than 2 years. The contract administrator's staff verified 
this information and learned that Hanil did not owe any 
territorial taxes as a result of these filings. 2 

2A declaration filed by the contract administrator des
cribing her inquiry into Hanil's compliance with the tax 
requirements refers to ~he firm as "Hanil Resorts, JV, 
Corporation Services, Inc.'' The agency has indicated that 
the reference was simply a ~ypographical error and that the 
tax information it received did in fact pertain to the 
protester, Hanil Resorts (Joint Venture) Corporation. 
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Consequently, the record establishes that Hanil met t he ~ax 
requirements under the American Preference Policy. 

The protests are den ied. 

7 

~~ 
~James F. Hinchman 

;· General Counsel 
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OFFICE OF. ::UNDER SECRETARY OF D ::NSE 

ACQUISITION ANO 
TECHNOLOGY 

DP(DAR) 

Mr. Bruce McConnell 

3000 DEFENSE PENTAGON 
WASHINGTON, DC 20301·3000 

December ·30, 1996 

In reply refer to 
DFARS Cases: 96-D328/96-D329 

Chief, Information Policy and Technology Branch 
Office of Information and Regulatory Affairs 
Room 3235 NEOB 
Washington, DC 20503 

Dear Mr . McConnell: 

We are preparing to publish an interim rule to amend language 
in the Defense Federal Acquisition Regulation Supplement (DFARS) to 
implement Sections 111 and 112 of the Fiscal Year 1997 Military 
Construction Appropriations Act (Public Law 104-196) . Section 111 
restricts award of architect and engineer contracts estimated to 
exceed $500,000, for projects to be accomplished in Japan, in any 
NATO member country, or in countries bordering the Arabian Gulf, to 
U.S. firms or U.S. firms in joint venture with host nation firms. 
Section 112 provides a 20 percent preference for U.S. firms on all 
contracts estimated to exceed $1,000,000 for military construction 
projects in the United States territories and possessions in the 
Pacific and on Kwajalein Atoll, or in countries bordering the 
Arabian Gulf. 

We are enclosing a courtesy copy of the DFARS language and 
would appreciate your clearance to proceed with publication. 

Enclosure 

Sincerely, 

-;-2f7:r~0- ~e~ 
Captain, SC, USN 
Director, Defense Acquisition 

Regulations Council 
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OCT-30-1996 11:59 

ACQUISITION AND 
TECHNOLOGY 

ACQ REFORM 703 614 1690 P.002/004 

OFFICE OF THE UNDER SECRETARY OF DEFENSE 

3000 DEFENSE PENTAGON 
WASHINGTON OC 20301·3000 

MEMORANDUM FOR DIRECTOR DEFENSE ACQUISITION REGULA1"10NS COUNCIL 

SUBJECT: FAR Case 96-325 and DFARS Cases 96-0320/0328/0329 

Thank you for the opportunity to review the subject cases. This office is unable to 
concur in the cases as they are currently drafted. To the extent that these comments are late, 
and the cases have already been released for publication as proposed or interim rules, please 
consider our comments as part of the public comment process. Our specific concerns are 
addressed below. 

FAR Case 96-325, Compensation of Certain Contractor Personnel. This case 
purports to implement section 809 of the FY 97 Defense Authorization Ad. 

Procedurally, we do not understand why the Team did not take a clean sheet approach 
to implementing this significantly changed provision and it does not appear that the public 
played any role at framing this implementation. We therefore believe that this should be 
published as a proposed rule. We can internally direct that work on developing annual 
overhead rates will continue but that no overhead rates will be approved before the rule 
becomes final. 

Substantively, the statutory language leaves great discretion to the Department in 
determining how we define two critical terms, Senior Executive Officer and •individuals in 
senior management positions.• It is unclear from the team's report why they have chosen to 
define both of these terms in a restrictive manner. I understand that establishing a fixed 
number of Senior Executive Officers and "individuals in senior management positions• is easier 
to administer for the Department, but it does not appear that in all circumstances it will be the 
correct solution both for the government and industry, nor does it appear to address Congress' 
underlying concern vis a vis those individuals whose salaries should be capped. We prefer a 
definition of these terms which compels a company by company review of senior management 
and a determination on a case by case basis, first by the company and then reviewed by the 
contracting officer, on who should be a Senior Executive Officer or an •individual in senior 
management". This review can be accomplished in the same process that overhead rates are 
established and approved. This will actually give both government and industry more 
discretion in determining who should properly be identified as subject to the cap and more 
accurately implement Congress• intent. A fiXed number without justification is arbitrary, and in 
the absence of a sound justification, capricious. 

DFARS Case 96-0320, Notice of Termination. This case purports to implement 
section 824 of the FY 97 Defense Authorization Act It implements the provisions in a clause 
with no reference or definition in the substantive provisions of the OF ARS itself. We 
recommend that the team include language in DFARS 249 that addresses the requirement as 
well. 

• 
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DFARS Cases 96-0328 and 0329, Preference for US Firms on MILCON Overseas 
Construction Contracts and Restriction on MILCON Overseas Architect-Engineer (A-E) 
Contracts. These cases purport to implement sections 11 and 112 of the FY96-97 Military 
Construction Appropriations Act. The team has not explained its rationale for including a 
requirement that the finns, to fit within the preference, must hire US citizens in key 
management positions. The statute does not require a limitation on empJoyment of key 
man~gement positions to US citizens. Why did the team feel this was necessary and what 
impact will have this have on effecting Congress' intent and our ability to implement? What 
happens if individuals in •key management positions• tum over in the process or the company 
reorganizes? The team also did not include a definition of key management. Query, should 
the definitions in this case be the same as the definitions in FAR Case 96-325? Absent a 
compelling reason to the contrary, we think so. We think the team needs to rework this case in 
light of our comments. 

David A. Drabkin 
Acting Deputy Under Secretary of Defense 

(Acquisition Reform) 



Defense Acquisition Regulations Directorate 
_________ Memo _______ _ 

To: Mr. Pete Bryan (FC) 
Mr. David Drabkin (AR) 

OCT 251996 

Subject: Preference of U.S. Firms on MILCON Overseas Construction Contracts 
(DFARS Case 96-0328) and Restriction on MILCON Overseas Architect
Engineer (A-E) Contracts (DFARS Case 96-0329) 

The attached draft interim rules (Atch 1) implement restrictions on award of 
overseas military construction and A-E contracts to foreign firms, as required by 
Sections 111 and 112 of the Fiscal Years 1996 and 1997 Military Construction 
Appropriations Acts (Atch 2). 

These rules add cross references in 225.70; add a definition for "United States 
firm" at 236.106, applicable to both military construction and A-E contracts; and add 
solicitation provisions to notify the offeror of the restrictions and confirm the status of 
the offeror. 

The DAR Council plans to discuss these cases on October 30 1996. We invite 
any comments you may have. Our case manager is (b)(6) l(b)(2) I 

Attachments 

D. S. Parry 
Captain, SC 
Director, De e Acquisition 

Regulations Council 



DFARS Case 96-D328 
Preference for U.S. Firms on MILCON Overseas Construction Contracts 
PART 225-FOREIGN ACQUISITION 

* * * * * 

SUBPART 225.70-AUTHORIZATION ACTS, APPROPRIATIONS ACTS, AND OTHER 
STATUTORY RESTRICTIONS ON FOREIGN PURCa~SES[ACQUISITION] 

225.7000 Scope of Subpart. 

(a) This subpart contains restriction on the acquisition of foreign 
products [and services], imposed by BeB[Defense] Appropriations and 
Authorization Acts and other statutes. Refer to the A[a]cts to 
verify current applicability of the restrictions. 

* * * * * 

225.7003 Reserved. [Restriction on overseas military construction. 
For restriction on award to foreign firms of military cons.truction 

contracts to be performed in the United States territories and 
possessions in the Pacific and on Kwajalein Atoll or in countries 
bordering the Arabian Gulf, see 236.274(b) .] 

* * * * * 

PART 236-cONSTRUCTION AND ARCHITECT-ENGINEER CONTRACTS 

SUBPART 236 .1-GENERAL 

236.102 Definitions . 

* * * * * 

[(4) "United States firm," as used in this part, means a firm 
incorporated in the United States that complies with the following: 

(i) The corporate headquarters are in the United States; 
(ii) The firm has filed corporate and employment tax retnrns in 

the United States for a minimum of two years (if required), has filed 
state and federal income tax returns (if required) for 2 years, and 
has paid any taxes due as a result of these filings; and 

(iii) The firm employs United States citizens in key mana.gement 
positions.] 

* * * * * 

1 



SUBPART 36.2-SPECIAL ASPECTS OF CONTRACTING FOR CONSTRUCTION 

* * * * * 

236.274 Construction in foreign countries. 

[(a)]When a technical working agreement with a foreign government is required for a construction 
contract-

(a[l])Consider inviting the Army Office of the Chief of Engineers, or the Naval Facilities Engineering 
Command to participate in the negotiations. 

(e[2])The agreement should, as feasible and where not otherwise provided for in other agreements, 
cover all elements necessary for the construction that are required by laws, regulations, and 
customs of the United States and the foreign government, including-

( ~[i]) Acquisition of all necessary rights; 

(~[ii]) Expeditious, duty-free importation oflabor, material, and equipment; 

(;.[iii]) Payment of taxes applicable to contractors, personnel, materials, and equipment; 

(4[iv]) Applicability of workers' compensation and other labor laws to citizens of the United 
States, the host country, and other countries; 

( ~[v]) Provision of utility services; 

(~[vi]) Disposition of surplus materials and equipment; 

(+[vii]) Handling of claims and litigation; and 

(&[viii]) Resolution of any other foreseeable problems which can appropriately be included in 
the agreement. 

[(b) In accordance with Section 112 of Public Law 104-32 and similar sections in subsequent military 
construction appropriations acts, military construction contracts that are estimated to exceed 
$1,000,000 and are to be performed in the United States territories and possessions in the Pacific and 
on Kwajalein Atoll or in countries bordering the Arabian Gulf shall be awarded only to United States 
firms, unless the lowest responsive and responsible bid from a United States firm exceeds the lowest 
responsive and responsible bid of a foreign contractor by more than 20 percent. 

***** 

SUBPART 236.5---CONTRACT CLAUSES 

236.570 Additional provisions and clauses. 

***** 

[(c) Use the provision at 252.236-70XX, Overseas Military Construction- Preference for United 
States Firms, in military construction contracts that are estimated to exceed $1,000,000 and are to be 
performed in the United States territories and possessions in the Pacific and on Kwajalein Atoll or in 
countries bordering the Arabian Gulf.] 
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***** 

PART 252--SOLICITATION PROVISIONS AND CONTRACT CLAUSES 

***** 

[252.236-70XX Overseas Military Construction- Preference for United States Firms. 
As prescribed in 236.570( c), use the following provision: 

OVERSEAS MILITARY CONSTRUCTION- PREFERENCE FOR 
UNITED STATES FIRMS (DATE) 

(a) Definition. 
"United States firm," as used in this provision, means a firm incorporated in the United States 

that complies with the following: 
(i) The corporate headquarters are in the United States; 
(ii) The firm bas filed corporate and employment tax returns in the United States for a 

minimum of two years (if required), has filed state and federal income tax returns (if required) 
for 2 years, and bas paid any taxes due as a result of these filings; and 
(iii) The firm employs United States citizens in key management positions. 

(b) Evaluation. Offers from firms which do not qualify as United States firms will be evaluated 
by adding 20 percent to the offer.] 

(c) Status. The offeror shall check the appropriate box. The offeror __ is, __ is not a United 
States firm. 

(End of provision)] 
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DF ARS Case 96-D329 
Restriction on IVIILCON Overseas A-E Contracts 

PART 225-FOREIGN ACQUISITION 

***** 

SUBPART 225. 70-AUTHORIZATION ACTS, APPROPRIATIONS ACTS, AND OTHER 
STATUTORY RESTRICTIONS ON FOREIGN PURCHASES[ACQUISITION] 

225.7004 ReseF¥ed, {Restriction on machine tools and powered and non-powered valves deleted by 
96-D023} [Restriction on overseas architect-engineer services. 
For restriction on award to foreign firms of architect-engineer contracts to be performed in 

Japan, any NATO member country, or in countries bordering the Arabian Gulf, see 236.602-70.] 

***** 

PART 236-CONSTRUCTION AND ARCHITECT-ENGINEER CONTRACTS 

***** 

SUBPART 236.6-ARCHITECT -ENGINEER SERVICES 

• * * * • 

236.602 Selection of firms for architect-engineer contracts. 

• • • • • 
236.602-70 Restriction on award of overseas A-E contracts to foreign fU"IDs. 

[In accordance with Section 111 of Public Law 104-32 and similar sections in subsequent military 
construction appropriations acts, architect-engineer contracts funded by military construction that 
are estimated to exceed $500,000 and are to be performed in Japan, any NATO member country, or 
in countries bordering the Arabian Gulf shall be awarded only to United States firms or to joint 
ventures of United States and host nation firms. 

***** 

236.609-70 Optiea feF supeR'isiea aad iflspeetiea seRriees[Additional provisions and clauses]. 

(a)[(1)] Use the clause at 252.236-7009, Option for Supervision and Inspection Services, in 
solicitations and contracts for A-E services when-

(+[i]) The contract will be fixed price; and 

(~[ii]) Supervision and inspection services by the A-E may be required during construction. 

(9[2]) Include the scope of such services in Appendix A of the contract. 

1 



[(b) Use the provision 252.236-70YY, Overseas Architect-Engineer Services- Restriction to United 
States Firms, in architect-engineer contracts that are estimated to exceed $500,000 and are to be 
performed in Japan, any NATO member country, or in countries bordering the Arabian Gulf.) 

***** 

PART 252---SOLICITATION PROVISIONS AND CONTRACT CLAUSES 

***** 

(252.236-70YY Overseas Architect-Engineer Services -Restriction to United States Firms. 
As prescribed in 236. 609-70(b), use the following provision: 

OVERSEAS ARCIDTECT-ENGINEER SERVICES- RESTRICTION TO 
UNITED STATES FIRMS (DATE) 

(a) Definition. 
"United States firm," as used in this provision, means a firm incorporated in the United States 

that complies with the following: 
(i) The corporate headquarters are in the United States; 
(ii) The firm has filed corporate and employment tax returns in the United States for a 

minimum of two years (if required), has filed state and federal income tax returns (if required) 
for 2 years, and has paid any taxes due as a result of these filings; and 

(iii) The firm employs United States citizens in key management positions. 

(b) Restriction. Military construction appropriations acts restrict award of this contract to a 
United States firm or a joint venture of United States and host nation firms. 

(c) Status. The offeror confirms, by submission of this offer, that it is a United States finn or a joint 
venture of United States firms and host nation firms. 

(End of provision)] 
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Pub. L. I 04-32 (FY 96 Military Construction Appropriations Act) 

SEC. Ill . None of the funds appropriated in Military Construction 
Appropriations Acts may be obligated for architect and engineer 
contracts estimated by the Government to exceed $500,000 for 
projects to be accomplished in Japan, in any NATO member country, 
or in countries bordering the Arabian Gulf, unless such contracts 
are awarded to United States fmns or United States fmns in joint 
venture with host nation fmns. 

SEC. 112. None of the funds appropriated in Military Construction 
Appropriations Acts for military construction in the United States 
territories and possessions in the Pacific and on KwajaJein Atoll, 
or in countries bordering the Arabian Gulf, may be used to award 
any contract estimated by the Government to exceed $1,000,000 to a 
foreign contractor: [Italic->] Provided, [<-Italic] That this 
section shall not be applicable to contract awards for which the 
lowest responsive and responsible bid of a United States contractor 
exceeds the lowest responsive and responsible bid of a foreign 
contractor by greater than 20 per centum. 
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DFARS Case 96-D328 Date March 24, 1997 

Title Preference for U.S. Finns on :tvflLCON Overseas Construction Contracts 

Priority 1 

Case Manager 
[(~b )("'"""6) ------,1 

FAR Cites 

Cognizant Committees 

Coordination 
FC 

Submitted By (b)(S) I 
'----~ 

Origination Code L 

Construction 

Case References 

DFARS Cites 225.70,236.102,236.274, 
236.570, 252.236 

--

Recommendation Convert to final rule without change. 

/ 
This case was opened on September 30, 1996, to\·iJI!element Section 112 ofthe EY 97 

Military Construction Appropriations Act (Pub. L. 1 04-196). Sectioi1TC2 provides a 20 
percent preference for U.S. firms on all contracts estimated by the Government to exceed 
$1,000,000 for military construction projects in the U.S. territories and possessions in the 
Pacific and on Kwajalein Atoll, or in countries bordering the Arabian Gulf. An interim rule 
was published for public comment ( 62 FR 2856), with comments due on or before March 18, 
1997. 

One public comment was received from the Associated General Contractor's of 
America (AGC) (TAB A). AGC is concerned that the 20 percent bid preference provided for 
in Section 112 represents a change of existing policy without adequate opportunity for public 
comment. Prior policy on construction in the Arabian Gulf Area had limited competition and 
award to United States firms, if competition were adequate. However, the statutory 
restriction takes precedence over prior policy, and Congress is not required to obtain public 
comment when imposing statutory restrictions. 

AGC also inquired verbally as to the location of the" Arabian Gulf," and whether we 
meant the Persian Gulf or the Arabian Sea. Since the GulfWar, the Government now 
generally uses the tenn "Arabian Gulf' to identify the Gulfbordered by Saudi Arabia, Oman, 
United Arab Emirates, Qatar, Bahrain, Kuwait, Iraq, and han (TAB B). 
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THE ASSOCIATED GENERAL CONTRACTORS OF AMERICA 
1957 E Street, N.W. • Washington, D.C. 20006 • (202) 393-2040 • FAX (202) 347-4004 

l(b)(6) 

Defense Acquisition Regulations Council 
PDUSD (A&T) DP (DAR) 
IMD 3D139, 3062 Defense 
Pentagon 
Washington, D.C. 20301 -3062 

De~(b)(6) 

March 13, 1997 

On behalf of the Associated General Contractors of America (AGC), I am writing with 
regard to DF ARS Case 96-D328 and the request for comments in the January 17, 1997 Federal 
Re~ister regarding the implementation of Section 112 of the Fiscal Year 1997 Military 
Construction Appropriations Act (P.L. 1 04-196). AGC is a national trade association of more 
than 33,000 construction industry fmns including 7,500 of the nation's leading general 
contracting companies. 

AGC has for many years strongly supported bid preferences for U.S. contractors on 
overseas military construction projects. In that general sense, we welcome the provision of 
Section 112 that provides for a preference for United States firms on all contracts exceeding $1 
million for military construction projects in the U.S. territories and possessions in the Pacific, on 
Kwajalein Atoll and in countries bordering the Arabian Gulf. 

AGC is concerned, however, that application of the 20 percent bid preference providedJ 
for in Section 112 to military construction projects "in countries bordering the Arabian Gulf' 
may represent a change of existing policy without adequate opportunity for public comment. 
Since 1980, bidding for military construction projects over $5 million in the Indian 
Ocean/Persian Gulf region has been subject to the provisions of the "Indian Ocean/Persian Gulf 
Preference" (see attachment) which provides that, on projects in this area, "If competition is 
adequate, the competition and award will be limited to United States flrms". This preference also 
provides that, under certain conditions, host country firms are permitted to participate in projects 
covered by the preference. 

In the attached letter of November 24, 1980 to the Chairman of the Senate Armed 
Services Military Construction Subcommittee, Deputy Assis~t Secretary of Defense Perry 
Fliakas - referring to the construction of facilities in the Indian Ocean/Persian Gulf region -

THE FULL SERVlCE CONSTRUCTION ASSOCIATJON FOR FULL SERVlCE MEtvmERS 
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stated that "To construct these facilities, the Department of Defense needs a construction 
capability that is dependable, technically proficient, and responsive to United States requirements 
and interests. Only United States firms, using United States citizens in key supervisory 
positions, which are not susceptible to influence or pressures from foreign governments can meet 
this need in this area ofthe world". 

AGC is in strong agreement with the arguments in Deputy Assistant Secretary Fliakas' 
letter in favor of using only U.S. contractors on military construction projects in the Indian 
Ocean/Persian Gulf region and would oppose any change in the Indian Ocean/Persian Gulf 
Preference which would open bidding on such projects to foreign firms. 

AGC respectfully requests that AGC's views on this matter be considered in the 
implementation of Section 112 of the FY 97 Military Construction Appropriations Act. 

Thank you for your consideration. 

Attachment 

Sincerely, 

:?/fl ____ 
Terry M. Chamberlain 
Director 
International Construction Division 
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f.o;'lorable Gary H. Hart 
C.'"la.L-rran, St.t>co;;;7.ittee on Kilita.····y 
Const~Jction aid Stockpiles 

Co~dttee on hxrned.Services 
United States Senate 
\·!ashington, D.C. 20510 

tear Mr. Cha.irrnan: 
. 

Tne Senate and House reports on the Fiscal Year 1981 !1D.litary Co.'1struct1on 
.Authorization Bill noted various p1~ble:~ encountered by the United States 
construction :industry relative to construction in the Indian Ocea'V'Persian 
Gulf region. 

'lhe Departrrent of tefense is . also aware of these conditions and shares the 
concerns of the comnittees in this regp.rct. Because the national interests 
of the United States are so inextricably linked to the volatile and tmStable 
Indian Ocean/Persian Gulf region, extensive co:~Struction of local operatio..."'lal 
facilities is needed to supp:>rt the Ra.rid D=ployrn:nt Force concept and to 
.i.rrprove the operational readiness levels of our fbrces in the area. To co.~ 
struct these facill ties, the tepartrr.ent of Defense needs a construction capa
bility that is dependable, ·technically proficient, and responsive to United 
States requirerrents and interests. Chlj' United States firms, using United 
States citizens in key supervisory positions, 't.hlch are not susceptible to 
influence or pressures .f::rom foreiEfl gove!'l1I!lents can m=et this need in t.llls 
area of the world. · 

Accordingly, the Department of Defense has developed a construction policy 
which provides for preference to United States .f'il'ms to ensure and ma.intam 
an A.ierican construction capability in the Indian Ocea'"l/Persian Gulf area. 
'lhe policy which will be implemented by ow-- construction agents is provided 
as an enclosure. We believe that this policy meets the needs of the ~
m=nt of D:fense with respect to constru:tion in the Indian Ocean!Persia."'l Gulf 
area and also addresses the concerns of the Congressional c~ttees. A 
letter similar to this is also being f\Irnished to the Cha.inran. of the Subcc:m
mittee on Installations and Facilities, Canmittee on Arned Services, House 
of Representatives. 

Sincerely, 
·· ·. 

~1,sne4 

Ferry J. Fliakas 
D:puty Assista'1i; Secretary of D:fense 

(Installations and Housing) · 



.. 
... . ...... 

C' 

.. 

2 

' f . . 
it'S principal place or bU!:~n~ss -..:itt:in t!Je t:r..itej S~ates a"'l~ 'rr...::t er:-;,lo:; 
United States citizer.s in l:e:,· S~T-;r'\·: s:-rJ· r-,::;itions. l.::sista."'l.:e as at.-:- · 
priate should be solicite:. fr~·m r.a.-ti ~ipc.tir.~e"; oo~t r~t:io::s i."'l sc:--eeni..""l.b 
the credentia:ls of any :1J:·:?l ve·j r::::r~: !;1 f:L '"!':'.S. Tne nor;;-.:..1 req'.!i.!-e::'l':r.~s 

for bid end perfom.:mce b:)r.ds sh·: ·..:ld be utili.:ed and other nonconflic~:1r.g 
standard contracting procejurcs fcllcwed. 

Ferry J. FliaKas 
Deputy Assistant Secretary of Defense 

(Installations a."'ld Housing) 
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Recommendation Convert to final rule without change. 
( 

This case was opened on September 30, 1996, to implement Section 112 of the FY 97 
Military Construction Appropriations Act (Pub. L. 1 04-196). Section 112 provides a 20 
percent preference for U.S. firms on all contracts estimated by the Government to exceed 
$1,000,000 for military construction projects in the U.S. territories and possessions in the 
Pacific and on Kwajalein Atoll, or in countries bordering the Arabian Gulf. An interim rule 
was published for public comment ( 62 FR 2856), with comments due on or before March 18, 
1997. 

One public comment was received from the Associated General Contractor's of 
America (AGC) (TAB A). AGC is concerned that the 20 percent bid preference provided for 
in Section 112 represents a change of existing policy without adequate opportunity for public 
comment. Prior policy on construction in the Arabian Gulf Area had limited competition and 
award to United States firms, if competition were adequate. However, the statutory 
restriction takes precedence over prior policy, and Congress is not required to obtain public 
comment when imposing statutory restrictions. 

AGC also inquired verbally as to the location of the "Arabian Gulf," and whether we 
meant the Persian Gulf or the Arabian Sea. Since the Gulf War, the Government now 
generally uses the term "Arabian Gulf' to identify the Gulf bordered by Saudi Arabia, Oman, 
United Arab Emirates, Qatar, Bahrain, Kuwait, Iraq, and Iran (TAB B). 

~ . !997 
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THE ASSOCIATED GENERAL CONTRACTORS OF AMERICA 
1957 E Street, N.W. • Washington, D.C. 20006 • (202) 393-2040 • FAX (202) 347-4004 

l(b)(6) 

Defense Acquisition Regulations Council 
PDUSD (A&T) DP (DAR) 
IMD 3D139, 3062 Defense 
Pentagon 
Wasrungton, D.C. 20301-3062 

De~(b)(6) 

March 13, 1997 

On behalf of the Associated General Contractors of America (AGC), I am writing with 
regard to DF ARS Case 96-D328 and the request for comments in the January 17, 1997 Federal 
Register regarding the implementation of Section 112 of the Fiscal Year 1997 Military 
Construction Appropriations Act (P.L. 104-196). AGC is a national trade association of more 
than 33,000 construction industry firms including 7,500 of the nation's leading general 
contracting companies. 

AGC has for many years strongly supported bid preferences for U.S. contractors on 
overseas military construction projects. In that general sense, we welcome the provision of 
Section 112 that provides for a preference for United States firms on all contracts exceeding $1 
million for military construction projects in the U.S. territories and possessions in the Pacific, on 
K wajalein Atoll and in countries bordering the Arabian Gulf. 

AGC is concerned, however, that application of the 20 percent bid preference providedj 
for in Section 112 to military construction projects "in countries bordering the Arabian Gulf' 
may represent a change of existing policy without adequate opportunity for public comment. 
Since 1980, bidding for military construction projects over $5 million in the Indian 
Ocean/Persian Gulf region has been subject to the provisions of the "Indian Ocean/Persian Gulf 
Preference" (see attachment) which provides that, on projects in this area, "If competition is 
adequate, the competition and award will be limited to United States firms". This preference also 
provides that, under certain conditions, host country firms are permitted to participate in projects 
covered by the preference. 

In the attached letter of November 24, 1980 to the Chairman of the Senate Armed 
Services Military Construction SubcoiiU1Uttee, Deputy Assistant Secretary of Defense Perry 
Fliakas - referring to the construction of facilities in the Indian Ocean/Persian Gulf region -

THE FUl.J... SERVICE CONSTRUcrJON ASSOCIATION FOR FULL SERVICE MEMBERS 
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stated that "To construct these facilities, the Department of Defense needs a construction 
capability that is dependable, technically proficient, and responsive to United States requirements 
and interests. Only United States firms, using United States citizens in key supervisory 
positions, which are not susceptible to influence or pressures from foreign governments can meet 
this need in this area of the world". 

AGC is in strong agreement with the arguments in Deputy Assistant Secretary Fliakas' 
letter in favor of using only U.S. contractors on military construction projects in the Indian 
Ocean/Persian Gulf region and would oppose any change in the Indian Ocean/Persian Gulf 
Preference which would open bidding on such projects to foreign firms. 

AGC respectfully requests that AGC's views on this matter be considered in the 
implementation of Section 112 of the FY 97 Military Construction Appropriations Act. 

Thank you for your consideration. 

Attachment 

Terry M. Chamberlain 
Director 
International Construction Division 
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Mlo!, 0 0WE:R. 

"'tSt'Rvt AF'F'AIRS 

AND LOGISTICS 

2 4 f\ 0\' 1980 

• 

Eo::~orab1e Gar_y \·!. :Hart 
C.'1~.,...,..a.t"J, St.bco;;;::ittee on ~:ilita..· ... y 
Cons~~~ction a'"ld Stockpiles 

Co~dttee on Armed Services 
United States Senate 
\·!ashington~ D.C. 20510 

D;!ar Mr. Chairrran: 
. 

Tne Senate and House reports on the Fiscal Year 1981 Jldlitary Co.t"Jstruction 
.Authorization Bill noted various pr~b1e:~ encountered by the United States . 
construction industry relative to construction in the Indian Ocea'1/Persian 
Gulf region. 

'1he Departrrent of I);!fense is . also a\'lare of these conditions and shares the 
concerns of the comnittees :1n this regard. Because the national interests 
of the United States are so inextricably linked to the volatile and unstable 
Indic.n Ocean/Persian Gulf region, extensive construction of local operatiO.l"lal 
facilities is needed to sup~rt the Ra;'lid D2ployrrent Force concept and to 
ir.prove the operational reacliness levels of our forces 1n the area. To co.'1-; 
struct these facill ties, the Departlrent of I:efense needs a construction capa
bility that is dependable, ·technically proficient, and responsive to United 
States requirerrents and :interests. Cnly United States firrrs, usint; Un1 ted 
States citizens in key supervisory positions, \-.hlch are not susceptible to 
influence or pressures .f:rom foreign gove.rnrrents can rreet this need in t.~ 
area of the world. 

Accordingly, the Department of ~fense has developed a construction policy 
which provides for preference to United States .fi.nns to ensure and maintain 
an A1112rican construction capability in the Indian Ocean/Persian Gulf area. 
'lbe policy which will be ~lerrei"lted by our construction agents is provided 
as an enclosure. We believe that this policy meets the needs of the Depart
Dent of Defense \-.'ith respect to constru~tio.n in the Indian Ocean/Persia."'l Gulf 
area and also addresses the concerns of the Congressional camrr.dttees. A 
letter similar to this is also be:1ng 1\.rr'nished to the Chairrran . of the Subcan
mittee on Installations and Facilities, Canmittee an ~d Services, House 
of Representatives. 

Sincerely~ 

~isue4 

Ferry J. Fliakas 
Deputy Ass:i.sta"'lt Secretary of Defense 

(Installations and Housing) · 
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OFF1C ;F iHE .ASSISTANT SECRETARY Of' ...,EFENSE 

WASHINGTON. D.C. ZOl01 

MANJI'OWER. 

fESERVE AF'F'AIRS 

AND LOGISTICS 

2 4 NOV 1980 

~FOR ASSI.STANi' SECF.EI'.AKi OF THE AR1Y (IL&FM) 
ASS~ SECRETARY OF 'mE NAVi (MRA&L) 

__ .., 
SOEJECT: Constructi& in the Indian Ocean/Persian Gulf' 

'lhe interests of the United States are 1.-,extr1Cably·l1nked to the Indian Ocean/ 
Persian Guli" regi~. In ~ranee or these Werests, Congressional m111tary 
construction acts authorized· and appropriated funds tar coostruetion or extensive 
fac111ties in the area. Instability in the region and lack of a local construc
tion capability requires that the United States construction industry mJSt be · 
able to earry out this construction in-~ or the Rapid Depleymmt Force 

• concept and to improve the ope:-ational re~ss or our forces 1n the region. 

-· 

In order to ensure a viable, responsive and dependable ccnstruct1on capability, 
a !):)I) policy that provides preference to United States 1'i.rms w:1ll be i:Iplen:ented. 
!Ih1.s policy w:1ll apply to all general eonstrJ.ction pr1n:e eartracts or an est:ima
ted value. greater than $5 m1111on. It will not i."lclude dredg:1.ng contrac;t.s which 
as spec1a11zed work w:1l1 be awarded in accordance.witb -t.~ ;:..ou~ic:::s ct the 

· F.t.scaJ. Year 1981 M1.1.1tary Construction Appropriation Act (PL 96-436). 

IJhe preference policy should be impleueuced in accordance with the tbllowi.ng 
procedure: Construction agents will assess the adeqlJaey 0: potential ca:Ipeti
t1on. amng United States firms, by 60-day advance pU:>l1cat1al in the CC:Irm!rce 
Business Daily solic1 ting expressions or interest by the United States construc
tion jndustry. 'Jlle !"1nal j\ldg!Ient as to the adequacy of CUD:Jpec1t1on w:U1 be 
lert to the construction agent. It canpetit1cn is not ~ adequate • the 
contract w1ll be opened to international coopetition. If' conpet1t1on 1s ade
quate, the ccmpetition anc1 award will be l:1m1ted to United $Cates t.Ums.. U 
necessary to aceoiii!oda.te govenment to govezua::nt agr:eenezxes, the procedure 
will be e~anded to permit or require appropriate host ccnmtry participation. 
'D:lus, in D.tego Ga.reia, for uample, ccmpetiticn {except :rcr dredging discussed 
above) will be l.1m1ted to consortia CCliPOSed or a .f1m or til1I1S ot United States 
origin and a United Kingdom t.1rm or firms.. In euan. "max::bm.Jm practicable" \lSe 
DllSt be made or 0n:en1 contractors, either as joint venture partners or sub
contractors. 'lhe spec11"1c c1etails or jmplement!ng such govenm2nt to govem
m!nt agreenents Will be lett to the discreticn or t.'le construct1an agents for 
resolution on a case by case basis. · 

In carrying out this pol:!cy, construct1an agents are ca'I.Itialed to be alert; to 
the possibility of !'iims which m1.~t be forn:ed to exploit the policy. ArT:! 
r1rm cla1m1ng the benet'its or this Am!rican preference provision JmJSt have 
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1-i. ... rincip~, pla"c of buc::"nz::>C::c: •.. ~ .. }~1 ... ""he. n ... ~ .. oj s .. -... es ~ .... ..:~ ..... -t &o--·1,.,,. "'w :-' a....L v- ......... 1 __ .,. . "'-\,., --•1 I..·• - ""'•.-..."'- ""'Q." ~·~ ,.;.,...:;, '-•·~·: 'WJ 

United S+-- .. es Citize""''"' in ]·c•• .,. , . ,,......,.~c-._,.. !"\ ...... o~ ... o~ons f.."'SiSt"""""""" ,...,. ~.L.... ... : . 
vQ.v •IIW ·-J -··! -• \ _. ...... .... ., •' !-- ~,_.-"",. • • - · ~J-• w.- c;!4,: ·...,-

priate should be solicite::: frcm ra.. .... t1cipc.:irl(; m~: r~tio::s 1."1 s:::-ee:U.."'lb 
the C!"edentia:ls of an:y ir.·:?lve-5 r=re:.:~ fi...!t'.s. Tne nomal req~e~!"'.ts 
for bid and perfom.:mce b:>nds sh:·~ld be u~ilized and other nonconflic:.i.r'..g 
standard contracting procedures fcllcwed. 

Ferry J. FliaKas 
Deputy .As~istant Secretary of Defense 

(Installations 2.."1d Housing) 

I 
J 



, Largest seas ~ 

..; ... ~ ·- (ir;ml) fllii!IIJ 

QnlSea 4791000 1150200 
Arabian Sea 3863000 1492000 
5 Otin.a (Nan) Sea 3685000 1423000 
Wtditmanean Sea 2516000- 971000 
k:ringSea 2304000 190000 
llyofkDpl 2172000 139000 
Sea of Okhouk 1590000 614000 
Gulf of Mexico 1543000 596000 
Gulf of Guil!ei 1533000 592000 
lamlt1Sea 1405000 542000 
Noi"W!gian Sea 1383000 534000 
Gulf of Alaska 1327000 512000 
llud5on Bay 1232000 4'}6000 
Gremland Sea 1205'000 465000 
ARfura Sea 1037000 400000 
l'hi!ippinf Sea 1036000 400000 
Sea of japan 978000 378000 
ESiberian Sea 901000 348000 
fmSea 183000 341000 
EOtin.a Sea 664000 256000 
Alld.aman Sea 565000 211000 
North Sea 520000 201000 
JW:kSea 508000 196000 
lfd Sea 453000 175000 
lalticSea 414000 160000 

~ Arabian/Pmian Gulf 238000 92200 
GulfofSt~ 238300 92000 

Ocfans art excluded. 
"Arw art round~ to nurest 1 000 Jan2Jsq mi 

·---""::-~1"!'!'.!'"~~-~'~'nl!~!.l"'!''l!l "s iuof Aa"A &.A._..l~J~:I-:~~1 •• • -~~'~&J?~~ 
~ . ~ .. ":.;;~~~, :~· ~:· . · •5 .-·i.fFB.6;:•fl::l?$.milpt ·h·'i~g"7.: 

~I name Al-'Anblyah u-S.'Udlyah (Anblc) 

tlrMZOM Gtll' .. 3 

ArM 2331 000 km2/899 7661Q ml 

PopUlation total (1992e)15267000 

status liJlldom 
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DFARS Case 96-0328 
Preference for U.S. Firms on MILCON Overseas Construction Contracts 
PART 225-FOREIGN ACQUISITION 

* * * * * 

SUBPART 225.70-AUTHORIZATION ACTS, APPROPRIATIONS ACTS, AND OTHER 
STATUTORY RESTRICTIONS ON FOREIGN PURCHASES[ACQUISITION] 

225.7000 Scope of Subpart. 

(a) This subpart contains restriction on the acquisition of foreign 
products [and services], imposed by BeB[Defense] Appropriations and 
Authorization Acts and other statutes. Refer to the A[a]cts to 
verify current applicability of the restrictions. 

* * * * * 

225.7003 Reserved. [Restriction on overseas military construction. 
For restriction on award to foreign firms of military construction 

contracts to be performed in the United States territories and 
possessions in the Pacific and on Kwajalein Atoll or in countries 
bordering the Arabian Gulf, see 236.274(b) .] 

* * * * * 

PART 236-cONSTRUCTION AND ARCHITECT-ENGINEER CONTRACTS 

SUBPART 236.1-GENERAL 

236.102 Definitions. 

* * * * * 

[(4) "United States firm," as used in this Part, means a firm 
incorporated in the United States that complies with the following: 

(i) The corporate headquarters are in the United States; 
(ii) The firm has filed corporate and employment tax returns in 

the United States for a minimum of two years (if required) , has filed 
state and federal income tax returns (if required) for 2 years, and 
has paid any taxes due as a result of these filings; and 

(iii) The firm employs United States citizens in key management 
positions.] 

* * * * * 

1 



SUBPART 36.2-SPECIAL ASPECTS OF CONTRACTING FOR CONSTRUCTIION 

* * * * * 

236.274 Construction in foreign countries. 

[(a)]When a technical working agreement with a foreign government is required for a construction 
contract-

(a[1])Consider inviting the Army Office of the Chief of Engineers, or the Naval Facilities Engineering 
Command to participate in the negotiations. 

(b[2])The agreement should, as feasible and where not otherwise provided for in other agreements, 
cover all elements necessary for the construction that are required by laws, regulations, and 
customs of the United States and the foreign government, including-

(+[i]) Acquisition of all necessary rights; 

(;?,[ii]) Expeditious, duty-free importation of labor, material, and equipment; 

(J.[iii]) Payment of taxes applicable to contractors, personnel, materials, and equipment; 

(4[iv]) Applicability of workers' compensation and other labor laws to citizens of the United 
States, the host country, and other countries; 

(~[v]) Provision of utility services; 

(~[vi]) Disposition of surplus materials and equipment; 

(+[vii]) Handling of claims and litigation; and 

(&[viii]) Resolution of any other foreseeable problems which can appropriately be included in 
the agreement. 

[(b) In accordance with Section 112 of Public Law 104-32 and similar sections in subsequent military 
construction appropriations acts, military construction contracts that are estimated to exceed 
$1,000,000 and are to be performed in the United States territories and possessions in the Pacific and 
on Kwajalein Atoll or in countries bordering the Arabian Gulf shall be awarded only to United States 
firms, unless the lowest responsive and responsible bid from a United States firm exceeds the lowest 
responsive and responsible bid of a foreign contractor by more than 20 percent. 

***** 

SUBPART 236.5-CONTRACT CLAUSES 

236.570 Additional provisions and clauses. 

***** 

[(c) Use the provision at 252.236-70XX, Overseas Military Construction- Preference for United 
States Firms, in military construction contracts that are estimated to exceed $1,000,000 and are to be 
performed in the United States territories and possessions in the Pacific and on Kwajalein Atoll or in 
countries bordering the Arabian Gulf.] 
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***** 

PART 252--SOLICITATION PROVISIONS AND CONTRACT CLAUSES 

***** 

[252.236-?0:X:X Overseas Military Construction- Preference for United States Firms. 
As prescribed in 236.570(c), use the following provision: 

OVERSEAS MILITARY CONSTRUCTION- PREFERENCE FOR 
UNITED STATES FIRMS (DATE) 

(a) Definition. 
"United States firm," as used in this provision, means a firm incorporated in the United States 

that complies with the following: 
(i) The corporate headquarters are in the United States; 
(ii) The firm bas filed corporate and employment tax returns in the United States for a 

minimum of two years (if required), has filed state and federal income tax returns (if required) 
for 2 years, and has paid any taxes due as a result of these filings; and 

(iii) The firm employs United States citizens in key management positions. 

(b) Evaluation. Offers from firms which do not qualify as United States firms will be evaluated 
by adding 20 percent to the offer.] 

(c) Status. The offeror shall check the appropriate box. The offeror __ is, __ is not a United 
States firm. 

(End of provision)] 

3 
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SEC. 112.~1e of the funds appropriated litary Construction 

Appropriatiu .. ~ Acts for military construction ~n the United States 
territories and possessions in the Pacific and on Kwajalein Atoll, 
or in countries bordering the Arabian Gulf, may be used to award 
any cont~act estimated by the Government to exceed $1,000,000 to a 
fo~eign contractor: [Italic->] Provided, [<-Italic] That this 
section shall not be applicable to contract awards for which the 

lowest responsive and responsible bid of a United States contractor 
exceeds the lowest responsive and responsible bid of a foreign 
contractor by greater than 20 per centum. 

SEC. 113. The Secretary of Defense is to inform the appropriate 
Committees of Congress, including the Committees on Appropriations, 
of the plans and scope of any proposed military exercise involving 
United States personnel thirty days prior to its occurri ng, if 
amounts expended for construction, either temporary or permanent, 
are anticipated to exceed $100,000. 

SEC. 114. Not more than 20 per centum of the appropriations in 
Military Construction Appropriations Acts which are limited for 
obligation during the current fiscal year shall be obligated during 
the last two months of the fiscal year. 

(TRANSFER OF FUNDS) 
SEC. 115. Funds appropriated to the Department of Defense for 

construction in prior years shall be available for construction 
authorized for each such military department by the authorizations 
enacted into law during the current session of Congress. 

SEC. 116. For military construction or family housing projects 
that are being completed with funds otherwise expired or lapsed for 
obligation, expired or lapsed funds may be used to pay the cost of 
associated supervision, inspection, overhead, engineering and 
design on those projects and on subsequent claims, if any. 

SEC. 117. Notwithstanding any other provision of law, any funds 
appropriated to a military department or defense agency for the 
construction of military projects may be obligated for a military 
construction project or contract, or for any portion of such a 
project or contract, at any time before the end of the fourth 
fiscal year after the fiscal year for which funds for such project 
were appropriated if the funds obligated for such project (1) are 
obligated from funds available for military construction projects, 
and (2) do not exceed the amount appropriated for such project, 
plus any amount by which the cost of such project is increased 
pursuant to law. 

(TRANSFER OF FUNDS) 
SEC. 118. During the five-year period after appropriations 

available to the Department of Defense for military construction 
and family housing operation and maintenance and construction have 
expired for obligation, upon a determination that such 
appropriations will not be necessary for the liquidation of 
obligations or for making authorized adjustments to such 
appropriations for obligations incurred during the period of 
a v ailability of such appropriations, unobligated balances of such 
appropriations may be transferred into the appropriation 'Foreign 
Currency Fluctuations, Construction, Defense' to be merged with and 
to be available for the same time period and for the same purposes 
as the appropriation to which transferred. 

SEC. 119. The Secretary of Defense is to provide the Committees 
on Appropriations of the Senate and the House of Representatives 
with an annual report by February 15, containing details of the 
specific actions proposed to be taken by the Department of Defense 
during the current fiscal year to encourage other member nations of 
the North Atlantic Treaty Organization, Japan, Korea, and United 
States allies bordering the Arabian Gulf to assume a greater share 
of the common defense burden of such nations and the United States. 
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AC:OUISFTION -'NO 
TE:CHNOI.OGY 

OFFICE OF THE UNDER SECRETARY OF DEFENSE 

3000 DEFENSE PENTAGON 
WASHINGTON, DC 20301-3000 

October 28, 1996 

MEMORANDUM FOR DIRECTOR, DEFENSE ACQUISITION REGULATIONS COUNCIL 

SUBJECT: Preference of U.S. Fir.ms on MILCON Overseas Construction 
Contracts (DfARS Case 96-D328) and Res~riction on MILCON 
Overseas Architect-Engineer (A-E) Contracts (DFARS Case 
96-0329) 

I have reviewed your memorandum of October 25, 1996, and the draft 
interim rules required to implement restrictions on award of overseas 
military construction and A-E contracts to foreign firms, as required by 
Sections 111 and 112 of the FY96 and 97 Military Construction 
Appropriations Acts. 

I concur with the interim rules as drafted. 
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October 21, 1996 

CECC-C 

MEMORANDUM FOR DIRECTOR, DAR COUNCIL 

SUBJECT: DFARS Case 96-D328, Preference for U.S. Firms on MILCON Overseas 
Construction Contracts 

I. PROBLEM: The Military Construction Appropriations Act 1997 provides for a 20 
percent evaluation preference for United States firms on certain overseas MILCON 
funded contracts. 

II. RECOMMENDATION: Revise the DFARS as shown at Tab A. 

Ill. DISCUSSION: Section 112 of the 1997 DoD Military Construction Appropriations 
Act prohibits the use of funds appropriated under the Act for construction contracts 
awarded to a foreign contractor and estimated by the Government to exceed 
$1,000,000 for projects in the United States territories and possessions in the Pacific 
and on Kwajalein Atoll or in countries bordering the Arabian Gulf, unless the lowest 
responsive and responsible bid of a United States contractor is exceeds the lowest 
responsive and responsible bid of a foreign contractor by at least 20 percent. 

IV. COLLATERALS: 

Federal Register Notice: This rule would have a significant effect on competition 
beyond agency internal operating procedures. Public comments concerning this 
regulation should be invited through a Federal Register notice, in accordance with 41 
U.S.C. 418b and FAR 1.301(b). 

Regulatory Flexibility Act: A Regulatory Analysis is not required by the 
Regulatory Flexibility Act (5 U.S.C. 601-611 ). This rule would not impose a new 
burden on any small businesses. 

Paperwork Reduction Act: The provisions of the Paperwork Reduction Act {44 
U.S.C. 3501, et seq.) do not apply. This rule would not impose a new requirement on 
10 or more offerors or contractors to submit, maintain, retain or disclose information. 

V. COORDINATION: The Army, Navy, Air Force and DoD members concur in 
this report. 

FOR THE CONSTRUCTION, A-E AND BONDS COMMITTEE: 

Laura K. Meeker, Chair 

Enclosures 

D 
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[236.275-70 Restrictions on award to foreign firms. 

(a) The 1997 military construction appropriations act (Public Law 104-196, section 
11 jJ requires the award of a construction contract to a United States firm if 

[(1) the contract is funded by a military construction appropriations act; 

[(2) Is for military construction (for example, military construction, family housing 
construction, family housing operation and maintenance, or minor construction); 

[(3) Is estimated to exceed $1 ,000,000; and 

[(4) Will be performed in the United States territories and possessions in the 
Pacific and on Kwajalein Atoll or in countries bordering the Arabian Gulf; and 

l 
[(5) The lowest responsive and responsible bid of a United States contractor 

does not exceed the lowest responsive and responsible bid of a foreign contractor by 
more than 20 percent. 

(b) A United States firm must be incorporated in the United States and comply with 
the following: (i) the corporate headquarters must be in the United States; (ii) the 
firm must have filed corporate and employment tax returns in the United States for a 
minimum of 2 years (if required), must have filed state and federal income tax returns 
(if required) for 2 years, and must have paid any taxes due as a result of these 
tllings; and (iii) the firm must employ United States citizens in key management 
positions. S~e: decision of the Comptroller General Black Construction Corporation, 
B-25064~ B-250647.2; February 8, 1993, 93-1 CPO_. , l 

G9-_/fb (1-:,~y-(9$"6 
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October 21, 1996 

CECC-C 

MEMORANDUM FOR DIRECTOR, DAR COUNCIL 

SUB,JECT: DFARS Case 96-D328, Preference for U.S. Firms on MILCON Overseas 
Construction Contracts 

I. PROBLEM: The Military Construction Appropriations Act 1997 provides for a 20 
percent evaluation preference for United States firms on certain overseas MILCON 
funded contracts. 

II. RECOMMENDATION: Revise the DFARS as shown at Tab A. 

Ill. DISCUSSION: Section 112 of the 1997 DoD Military Construction Appropriations 
Act prohibits the use of funds appropriated under the Act for construction contracts 
awarded to a foreign contractor and estimated by the Government to exceed 
$1,000,000 for projects in the United States territories and possessions in the Padflc 
and on Kwajalein Atoll or in countries bordering the Arabian Gulf, unless the lowest 
responsive and responsible bid of a United States contractor is exceeds the lowest 
responsive and responsible bid of a foreign contractor by at least 20 percent. 

IV. COLLATERALS: 

Federal Register Notice: This rule would have a significant effect on competition 
beyond agency internal operating procedures. Public comments concerning this 
regulation should be invited through a Federal Register notice, in accordance with 41 
U.S.C. 418b and FAR 1.301(b). 

Regulatory Flexibility Act: A Regulatory Analysis is not required by the 
Regulatory Flexibility Act (5 U.S.C. 601-611 ). This rule would not impose a new 
burden on any small businesses. 

Paperwork Reduction Act: The provisions of the Paperwork Reduction Act (44 
U.S.C. 3501, et seq.) do not apply. This rule would not impose a new requirement on 
10 or more offerors or contractors to submit, maintain, retain or disclose information. 

V. COORDINATION: The Army, Navy, Air Force and DoD members concur in 
this report. 

FOR THE CONSTRUCTION, A-E AND BONDS COMMITTEE: 

Laura K. Meeker, Chair 

Enclosures 



[236.275-70 Restrictions on award to foreign firms. 

(a) The 1997 military construction appropriations act (Public Law 104-196, section 
111) requires the award of a construction contract to a United States firm if 

[(1) the contract is funded by a military construction appropriations act; 

[(2) Is for military construction (for example, military construction, family housing 
construction, family housing operation and maintenance, or minor construction); 

[(3) Is estimated to exceed $1 ,000,000; and 

[(4) Will be performed in the United States territories and possessions in the 
Pacific and on Kwajalein Atoll or in countries bordering the Arabian Gulf; and 

[(5) The lowest responsive and responsible bid of a United States contractor 
does not exceed the lowest responsive and responsible bid of a foreign contractor by 
more than 20 percent. 

(b) A United States firm must be incorporated in the United States and comply with 
the following: (i) the corporate headquarters must be in the United States; (ii) the 
firm must have filed corporate and employment tax returns in the United States for a 
minimum of 2 years (if required), must have filed state and federal income tax returns 
(if required) for 2 years, and must have paid any taxes due as a resu lt of these 
filings; and (iii) the firm must employ United States citizens in key management 
positions. See decision of the Comptroller General Black Construction Corporation, 
B-250647; B-250647.2; February 8, 1993, 93-1 CPO . 

Tab A 
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Case Management Record 

Discussion Handout 

DFARS Case 96-D328 Date October 30, 1996 

Title Preference for U.S. Firms on MILCON Overseas Construction Contracts 

Priority 1 

Case Manager 
l;::.,..(b.,...,)(6::-:-) -....-----,1 

FAR Cites 

Cognizant Committees 

Coordination 
FC 
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6

) I 
.___ __ ____J 

Originator Code L 

Construction 

Case References 

DFARS Cites 225.70,236.102, 236.274, 
236.570, 252.236 

Recommendation Discuss with case today. 

This revised draft interim rule has been coordinated with the construction committee 
chair and FC. 
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DFARS Case 96-0328 
Preference for U.S. Firms on MILCON Overseas Construction Contracts 

PART 225-FOREIGN ACQUISITION 

* * * * * 

SUBPART 225.70-AUTHORIZATION ACTS, APPROPRIATIONS ACTS, AND OTHER 
STATUTORY RESTRICTIONS ON FOREIGN PURCHASES[ACQUISITION] 

225.7000 Scope of Subpart. 

{a) This subpart contains restriction on the acquisition of foreign 
products [and services], imposed by BeB[Defense] Appropriations and 
Authorization Acts and other statutes. Refer to the A[a]cts to 
verify current applicability of the restrictions. 

* * * * * 

225.7003 Reserved.[Restriction on overseas military construction. 
For restriction on award to foreign firms of military construction 

contracts to be performed in the United States territories and 
possessions in the Pacific and on Kwajalein Atoll or in countries 
bordering the Arabian Gulf, see 236.274(b) .] 

* * * * * 

PART 236-cONSTRUCTION AND ARCHITECT-ENGINEER CONTRACTS 

SUBPART 236 .1-GENERAL 

236.102 Definitions. 

* * * * * 

[(4) "United States firm," as used in this part, means a firm 
incorporated in the United States that complies with the following: 

(i) The corporate headquarters are in the United States; 
(ii) The firm has filed corporate and employment tax returns in 

the United States for a minimum of two years (if required) , has filed 
state and federal income tax returns (if required) for 2 years, and 
has paid any taxes due as a result of these filings; and 

(iii) The firm employs United States citizens in key management 
positions.] 

* * * * * 

1 
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SUBPART 36.2-SPECIAL ASPECTS OF CONTRACTING FOR CONSTRUCTION 

* * * * * 

236.274 Construction in foreign countries. 

[(a)]When a technical working agreement with a foreign government is required for a construction 
contract-

(a[1])Consider inviting the Army Office of the Chief ofEngineers, or the Naval Facilities Engineering 
Conunand to participate in the negotiations. 

(e[2])The agreement should, as feasible and where not otherwise provided for in other agreements, 
cover all elements necessary for the construction that are required by laws, regulations, and 
customs of the United States and the foreign government, including-

(+[i]) Acquisition of all necessary rights; 

(;!(ii]) Expeditious, duty-free importation oflabor, material, and equipment; 

(~[iii]) Payment of taxes applicable to contractors, personnel, materials, and equipment; 

(4[iv]) Applicability of workers' compensation and other labor laws to citizens of the United 
States, the host country, and other countries; 

(~[v]) Provision of utility services; 

(e[vi]) Disposition of surplus materials and equipment; 

(+[vii]) Handling of claims and litigation; and 

(&[viii]) Resolution of any other foreseeable problems which can appropriately be included in 
the agreement. 

[(b) In accordance with Section 112 of Public Law 104-32 and similar sections in subsequent military 
construction appropriations acts, military construction contracts that are estimated to exceed 
$1,000,000 and are to be performed in the United States territories and possessions in the Pacific and 
on KwajaJein Atoll or in countries bordering the Arabian Gulf shaD be awarded only to United States 
firms, unless the lowest responsive and responsible bid from a United States firm exceeds the lowest 
responsive and responsible bid of a foreign contractor by more than 20 percent. 

***** 

SUBPART 236.5--CONTRACT CLAUSES 

236.570 Additional provisions and clauses. 

***** 

((c) Use the provision at 252.236-70XX, Overseas Military Construction- Preference for United 
States Firms, in military construction contracts that are estimated to exceed $1,000,000 and are to be 
performed in the United States territories and possessions in the Pacific and on Kwajalein Atoll or in 
countries bordering the Arabian Gulf.] 

2 



***** 

PART 252--SOLICITATION PROVISIONS AND CONTRACT CLAUSES 

***** 

[252.236-70XX Overseas Military Construction- Preference for United States Firms. 
As prescribed in 236.570(c), use the following provision: 

OVERSEAS MILITARY CONSTRUCTION- PREFERENCE FOR 
UNITED STATES FIRMS (DATE) 

(a) Definition. 
"United States firm," as used in this provision, means a firm incorporated in the United Stttes 

that complies with the following: 
(i) The corporate headquarters are in the United States; 
(ii) The firm bas fiJed corporate and employment tax returns in the United States for a 

minimum of two years (if required), has filed state and federal income tax returns (if required) 
for 2 years, and has paid any taxes due as a result of these filings; and 

(iii) The firm employs United States citizens in key management positions. 

(b) Evaluation. Offers from firms which do not qualify as United States firms will be evaluated 
by adding 20 percent to the offer.] 

(c) Status. The offeror shall check the appropriate box. The offeror __ is, __ is not a United 
States firm. 

(End of provision)] 
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DFARS Case 96-D328 
Preference for U.S. Firms on MILCON Overseas Construction Contracts 
PART 225-FOREIGN ACQUISITION 

* * * * * 

SUBPART 225.70-AUTHORIZATION ACTS, APPROPRIATIONS ACTS, AND OTHER 
STATUTORY RESTRICTIONS ON FOREIGN PURCHASES[ACQUISITION] 

225.7000 Scope of Subpart. 

(a) This subpart c o ntains restr iction on t he acqui s i t i on of f oreign 
produc ts [and services], imposed by BeB[Defense] Ap p rop riat ion s and 
Author iza ti on Ac ts a nd other sta t u t es . Refe r t o t h e A[a] ct s to 
verify c u rre nt a ppl icab ility of t he restrict ions . 

* * * * * 

225.7003 Reserved. [Restriction on overseas military construction . 
For restriction on award to foreign firms of military construction 

contracts to be performed in the United States territories and 
possessions in the Pacific and on Kwajalein Atoll or in countries 
bordering the Arabian Gulf, see 236.274 (\ ) . ] 

f.\ 
* * * * * 

PART 236-CONSTRUCTION AND ARCHITECT-ENGINEER CONTRACTS 

SUBPART 236.1-GENERAL 

236.102 Definitions. 

* * * * * 

[(4) "United States firm, " as used in this Part, means a firm 
incorporated in the United States that complies with the following: 

(i) The corporate headquarters are in the United States ; 
(ii) The firm has filed corporate and employment tax returns in 

the United States for a minimum of two years (if required) , has filed 
state and federal income tax returns (if required) for 2 years, and 
has paid any taxes due as a result of these filings; and 

(iii) The firm employs United States citizens in key management 
positions . ] 

* * * * * 

1 



SUBPART 36.2-SPECIAL ASPECTS OF CONTRACTING FOR CONSTRUCTIION 

* * * * * 

236.274 Construction in foreign countries. 

~--- [~)]When a technical working agreement with a foreign government is required for a construction 
contract-

01;, 

~)Consider inviting the Anny Office of the Chief of Engineers, or the Naval Facilities Engineering 
Command to participate in the negotiations. 

l 
~)The agreement should, as feasible and where not otherwise provided for in other agreements, 

cover all elements necessary for the construction that are required by laws, regulations, and 
customs of the United States and the foreign government, including-

(l-[i}) Acquisition of all necessary rights; 

(~[ii]) Expeditious, duty-free importation oflabor, material, and equipment; 

(J.[iii]) Payment of taxes applicable to contractors, personnel, materials, and equipment; 

(4[iv]) Applicability of workers' compensation and other labor laws to citizens of the United 
States, the host country, and other countries; 

(-?-[v]) Provision of utility services; 

(e[vi]) Disposition of surplus materials and equipment; 

(+[vii]) Handling of claims and litigation; and 

(&[viii]) Resolution of any other foreseeable problems which can appropriately be included in 
the agreement. 

[.;b) In accordance with Section 112 of Public Law 104-32 and similar sections in subsequent military 
construction appropriations acts, military construction contracts that are estimated to exceed 
$1,000,000 and are to be performed in the United States territories and possessions in the Pacific and 
on Kwajalein Atoll or in countries bordering the Arabian Gulf shall be awarded only to United States 
firms, unless the lowest responsive and responsible bid from a United States firm exceeds the lowest 
responsive and responsible bid of a foreign contractor by more than 20 percent. 

***** 

SUBPART 236.5--CONTRACT CLAUSES 

236.570 Additional provisions and clauses. 

***** 

[(c) Use the provision at 252.236-70XX, Overseas Military Construction - Preference for United 
States Firms, in military construction contracts that are estimated to exceed $1,000,000 and are to be 
performed in the United States territories and possessions in the Pacific and on Kwajalein Atoll or in 
countries bordering the Arabian Gulf.] 

2 



***** 

PART 252-SOLICITATION PROVISIONS AND CONTRACT CLAUSES 

***** 

[252.236-?0XX Overseas Military Construction -Preference for United States Firms. 
As prescribed in 236.570(c), use the following provision: 

OVERSEAS MILITARY CONSTRUCTION- PREFERENCE FOR 
UNITED STATES FIRMS (DATE) 

(a) Definition. 
"United States firm," as used in this provision, means a firm incorporated in the United States 

that complies with the following: 
(i) The corporate headquarters are in the United States; 
(ii) The firm has filed corporate and employment tax returns in the United States for a 

minimum of two years (if required), has filed state and federal income tax returns (if required) 
for 2 years, and has paid any taxes due as a result of these filings; and 

(iii) The firm employs United States citizens in key management positions. 

(b) Evaluation. Offers from firms which do not qualify as United States firms will be evaluated 
by adding 20 percent to the offer.] 

(c) Status. The offeror shall check the appropriate box. The offeror __ is, __ is not a United 
States firm. 

(End of provision)] 
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SEC. 112. .1e of the funds appropriated in . li tary Construction 
Appropriations Acts for military construction in the United States 
territories and possessions in the Pacific and on Kwaja lein Atoll, 
or in countries bordering the Arabian Gulf, may be used to award 
any contract estimated by the Government to exceed $1,000,000 to a 
fo~eig~ contractor: [Italic->] Provided, [<-Italic] That this 

)

section shall not be applicable to contract awards for which the 

lowest responsive and responsible bid of a United States contractor 
exceeds the lowest responsive and responsible bid of a foreign 
contractor by greater than 20 per centum. 
~ SEC. 113. The Secretary of Defense is to inform the appropriate 

Com.rnittees of Congress, including the Committees on Appropriations, 
of the plans and scope of any proposed military exercise involving 
United States personnel thirty days prior to its occurring, if 
amounts expended for construction, either temporary or permanent, 
are anticipated to exceed $100,000. 

SEC. 114. Not more than 20 per centum of the appropriations in 
Military Construction Appropriations Acts wh ich are limited for 
obligation during the current fiscal year shall be obligated during 
the last two months of the fisca l year. 

(TRANSFER OF FUNDS) 
SEC. 11 5. Funds appropriated to the Department of Defense for 

construction in prior years shall be available for construction 
authorized for each such mil itary department by the authorizations 
enacted into law during the current session of Congress. 

SEC. 116. For military construction or family hous ing projects 
that are being completed with funds otherwise expired or lapsed for 
obligation, expired or lapsed funds may be used to pay the cost of 
associated supervision, inspect ion, overhead, engineering and 
design on those projects and on subsequent claims, if any. 

SEC. 117. Notwithstanding any other provision of law, any funds 
appropriated to a military department or defense agency for the 
construction of military projects may be obligated for a military 
construction project or contract, or for any portion of such a 
project or contract, at any time before the end of the fourth 
f iscal year after the fiscal year fo r which funds for such project 
were appropriated if the fun ds obligated for such project (1) are 
obligated from funds available for military construction projects, 
and (2) do not exceed the amount appropriated f or such project, 
plus any amount by which the cost of such project is increased 
pursuant to law. 

(TRANSFER OF FUNDS) 
SEC. 11 8. During the five-year period after appropriations 

avai l able to the Department of Defense for military construction 
and family housing operation and maintenance and construction have 
expi r ed for obl igation, upon a determination that such 
appropriations will not be necessary for the liquidation of 
obligations or for making authorized adjustments to such 
appropriations for obligations incurred during the period of 
availability of such appropriations, unobligated balances of such 
appropriations may be transferred into the appropriation 'Foreign 
Curr ency Fluctuat i ons, Construction , Defense' to be merged with and 
to be available fo r the same time period and for the same purposes 
as the appropriation to which transferred. 

SEC. 119. The Secretary of De f ense is to provide the Committees 
on Appropriations of the Senate and the House of Representatives 
with an annual report by February 15, containing details of the 
specific actions proposed to be taken by the Department of Defense 
d ur ing the current fiscal year to encourage other member nations of 
the North At lant ic Treaty Organizat i on , Japan, Korea, and United 
States a llies bordering the Arabian Gulf to assume a greater share 
of the c ommon defense burden of such nations and the United States. 

ft?.··.f .. 
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OFFICE OF THE UNDER SECRETARY OF DEFENSE 

3000 DEFENSE PENTAGON 
WASHINGTON. DC 20301-3000 

October 28, 1996 · 

MEMO~DUM FOR DIRECTOR, DEFENSE ACQUISITION REGULATIONS COUNCIL 

SUBJECT: Preference of u_s. Fir.ms on MILCON Overseas Construction 
Contracts (DFARS Case 96-0328) and Reseriction on MILCON 
Overseas Architect-Engineer (A-E) Contracts (DFARS Case 
96-0329) 

I have reviewed your memorandum of October 25, 1996, and the draft 
interim rules required to implement restrictions on award of overseas 
military construction and A-E contracts to foreign firms, as required by 
Sections 111 and 112 of the FY96 and 97 Military Construction 
Appropriations Ac~s . 

I concur with the interim rules as drafted. 
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October21, 1996 

CECC-C 

MEMORANDUM FOR DIRECTOR, DAR COUNCIL 

SUBJECT: DFARS Case 96-D328, Preference for U.S. Firms on MILCON Overseas 
Construction Contracts 

I. PROBLEM: The Military Construction Appropriations Act 1997 provides for a 20 
percent evaluation preference for United States firms on certain overseas MILCON 
funded contracts. 

II. RECOMMENDATION: Revise the DFARS as shown at Tab A. 

Ill. DISCUSSION: Section 112 of the 1997 DoD Military Construction Appropriations 
Act prohibits the use of funds appropriated under the Act for construction contracts 
awarded to a foreign contractor and estimated by the Government to exceed 
$1,000,000 for projects in the United States territories and possessions in the Pacific 
and on Kwajalein Atoll or in countries bordering the Arabian Gulf, unless the lowest 
responsive and responsible bid of a United States contractor is exceeds the lowest 
responsive and responsible bid of a foreign contractor by at least 20 percent. 

IV. COLLATERALS: 

Federal Register Notice: This rule would have a significant effect on competition 
beyond agency internal operating procedures. Public comments concerning this 
regulation should be invited through a Federal Register notice, in accordance with 41 
U.S.C. 418b and FAR 1.301(b). 

Regulatory Flexibility Act: A Regulatory Analysis is not required by the 
Regulatory Flexibility Act (5 U.S.C. 601-611 ). This rule would not impose a new 
burden on any small businesses. 

Paperwork Reduction Act: The provisions of the Paperwork Reduction Act (44 
U.S.C. 3501, et seq.) do not apply. This rule would not impose a new requirement on 
10 or more offerors or contractors to submit, maintain, retain or disclose information. 

V. COORDINATION: The Army, Navy, Air Force and DoD members concur in 
this report. 

FOR THE CONSTRUCTION, A-E AND BONDS COMMITTEE: 

Laura K. Meeker, Chair 

Enclosures 
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[236.275-70 Restrictions on award to foreign firms. 

(a) The 1997 military construction appropriations act (Public Law 104-196, section 
11 j..} requires the award of a construction contract to a United States firm if 

[(1) the contract is funded by a military construction appropriations act; 

[(2) Is for mil itary construction (for example, military construction, family housing 
construction, family housing operation and maintenance, or minor construction); 

[(3) Is estimated to exceed $1,000,000; and 

[(4) Will be performed in the United States territories and possessions in the 
Pacific and on Kwajalein Atoll or in countries bordering the Arabian Gulf; and 

U
" [(5) The lowest responsive and responsible bid of a United States contractor 

d.oes not exceed the lowest responsive and responsible bid of a foreign contractor by 
more than 20 percent. 

(b) A United States firm must be incorporated in the United States and comply with 
the following: (i) the corporate headquarters must be in the United States; (ii) the 
firm must have filed corporate and employment tax returns in the United States for a 
minimum of 2 years (if required), must have filed state and federal income tax returns 
(if required) for 2 years, and must have paid any taxes due as a result of these 
filings; and (iii) the firm must employ United States citizens in key management 
positions. S~; Qecisron of th~ Comptroller General Black Construction-Corporation, 
B-25064:"T'B-250647.2; February 8, 1993, 93-1 CPO . 

-I I/; (1.73'tt-l9 
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October 21, 1996 

CECC-C 

MEMORANDUM FOR DIRECTOR, DAR COUNCIL 

SUBJECT: DFARS Case 96-D328, Preference for U.S. Firms on MILCON Overseas 
Construction Contracts 

I. PROBLEM: The Military Construction Appropriations Act 1997 provides for a 20 
percent evaluation preference for United States firms on certain overseas MILCON 
funded contracts. 

II. RECOMMENDATION: Revise the DFARS as shown at Tab A. 

Ill. DISCUSSION: Section 112 of the 1997 DoD Military Construction Appropriations 
Act prohibits the use of funds appropriated under the Act for construction contracts 
awarded to a foreign contractor and estimated by the Government to exceed 
$1,000,000 for projects in the United States territories and possessions in the Pacific 
and on Kwajalein Atoll or in countries bordering the Arabian Gulf, unless the lowest 
responsive and responsible bid of a United States contractor is exceeds the lowest 
responsive and responsible bid of a foreign contractor by at least 20 percent. 

IV. COLLATERALS: 

Federal Register Notice: This rule would have a significant effect on competition 
beyond agency internal operating procedures. Public comments concerning this 
regulation should be invited through a Federal Register notice, in accordance with 41 
U.S.C. 418b and FAR 1.301(b). 

Regulatory Flexibility Act: A Regulatory Analysis is not required by the 
Regulatory Flexibility Act (5 U.S. C. 601-611 ). This rule would not impose a new 
burden on any small businesses. 

Paperwork Reduction Act: The provisions of the Paperwork Reduction Act (44 
U.S.C. 3501, et seq.) do not apply. This rule would not impose a new requirement on 
10 or more offerors or contractors to submit, maintain, retain or disclose information. 

V. COORDINATION: The Army, Navy, Air Force and DoD members concur in 
this report. 

FOR THE CONSTRUCTION, A-E AND BONDS COMMITTEE: 

Laura K. Meeker, Chair 

Enclosures 



[236.275-70 Restrictions on award to foreign firms. 

(a) The 1997 military construction appropriations act (Public Law 104-196, section 
111) requires the award of a construction contract to a United States 'firm if 

[(1) the contract is funded by a military construction appropriations act; 

[(2) Is for military construction (for example, military construction, family housing 
construction, family housing operation and maintenance, or minor construction); 

[(3) Is estimated to exceed $1 ,000,000; and 

[( 4) Will be performed in the United States territories and possessions in the 
Pacific and on Kwajalein Atoll or in countries bordering the Arabian Gulf; and 

[(5) The lowest responsive and responsible bid of a United States contractor 
does not exceed the lowest responsive and responsible bid of a foreign contractor by 
more than 20 percent. 

(b) A United States firm must be incorporated in the United States and comply with 
the following: (i) the corporate headquarters must be in the United States; (ii) the 
firm must have filed corporate and employment tax returns in the United States for a 
minimum of 2 years (if required), must have filed state and federal income tax returns 
(if required) for 2 years, and must have paid any taxes due as a result of these 
filings; and (iii) the firm must employ United States citizens in key management 
positions. See decision of the Comptroller General Black Construction Corporation, 
B-250647; B-250647.2; February 8, 1993, 93-1 CPD _. 

Tab A 
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Case Management Record 

Discussion Handout 

DFARS Case 96-D328 Date October 30, 1996 

Title Preference for U.S. Firms on MILCON Overseas Construction Contracts 

Priority 1 

CaseMan~r 
l(b)(6) 

FAR Cites 
I 

Cognizant Committees 

Coordination 
FC 

Submitted By (b)(6) I .__ __ _, Originator Code L 

Construction 

Case References 

DFARS Cites 225.70, 236.102,236.274, 
236.570, 252.236 

Recommendation Discuss with case today. 

This revised draft interim rule has been coordinated with the construction committee 
chair and FC. 



DFARS Case 96-0328 
Preference for U.S. Firms on MILCON Overseas Construction Contracts 

PART 225-FOREIGN ACQUISITION 

* * * * * 

SUBPART 225.70-AUTHORIZATION ACTS, APPROPRIATIONS ACTS, AND OTHER 
STATUTORY RESTRICTIONS ON FOREIGN PURCHASES[ACQUISITION] 

225.7000 Scope of Subpart. 

(a) This subpart contains restriction on the acquisition of foreign 
products [and services], imposed by BeB[Defense] Appropriations and 
Authorization Acts and other statutes. Refer to the A[a]cts to 
verify current applicability of the restrictions. 

* * * * * 

225.7003 Reserved.[Restriction on overseas military construction. 
For restriction on award to foreign firms of military construction 

contracts to be performed in the United States territories and 
possessions in the Pacific and on Kwajalein Atoll or in countries 
bordering the Arabian Gulf, see 236.274(b) .] 

* * * * * 

PART 236-cONSTRUCTION AND ARCHITECT-ENGINEER CONTRACTS 

SUBPART 236 .1-GENERAL 

236.102 Definitions. 

* * * * * 

[(4) "United States firm," as used in this part, means a firm 
incorporated in the United States that complies with the following: 

(i) The corporate headquarters are in the United States; 
{ii) The firm has filed corporate and employment tax returns in 

the United States for a minimum of two years {if required), has filed 
state and federal income tax returns {if required) for 2 years, and 
has paid any taxes due as a result of these filings; and 

{iii) The firm employs United States citizens in key management 
positions.] 

* * * * * 
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SUBPART 36.2-SPECIAL ASPECTS OF CONTRACTING FOR CONSTRUCTION 

* * * * * 

236.274 Construction in foreign countries. 

[(a)]When a technical working agreement with a foreign government is required for a construction 
contract-

(a[l]) Consider inviting the Army Office of the Chief of Engineers, or the Naval Facilities Engineering 
Command to participate in the negotiations. 

(13[2])The agreement should, as feasible and where not otherwise provided for in other agreements, 
cover all elements necessary for the construction that are required by laws, regulations, and 
customs of the United States and the foreign government, including-

(+[i]) Acquisition of all necessary rights; 

(?:[ii]) Expeditious, duty-free importation oflabor, material, and equipment; 

(~[iii]) Payment of taxes applicable to contractors, personnel, materials, and equipment; 

(4[iv]) Applicability of workers' compensation and other labor laws to citizens of the United 
States, the host country, and other countries; 

(~(vJ) Provision of utility services; 

(e(vi]) Disposition of surplus materials and equipment; 

(+(vii]) Handling of claims and litigation; and 

(&(viii]) Resolution of any other foreseeable problems which can appropriately be included in 
the agreement. 

[(b) In accordance with Section 112 of Public Law 104-32 and similar sections in subsequent military 
construction appropriations acts, military construction contracts that are estimated to exceed 
$1,000,000 and are to be performed in the United States territories and possessions in the Pacific and 
on Kwajalein Atoll or in countries bordering the Arabian Gulf shall be awarded only to United States 
firms, unless the lowest responsive and responsible bid from a United States firm exceeds the lowest 
responsive and responsible bid of a foreign contractor by more than 20 percent. 

***** 

SUBPART 236.5--CONTRACT CLAUSES 

236.570 Additional provisions and clauses. 

***** 

[(c) Use the provision at 252.236-70XX, Overseas Military Construction- Preference for United 
States Firms, in military construction contracts that are estimated to exceed $1,000,000 and are to be 
performed in the United States territories and possessions in the Pacific and on Kwajalein Atoll or in 
countries bordering the Arabian Gulf.] 
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***** 

PART 252-SOLICITATION PROVISIONS AND CONTRACT CLAUSES 

***** 

[252.236-70XX Overseas Military Construction -Preference for United States Firms. 
As prescribed in 236.570(c), use the following provision: 

OVERSEAS MILITARY CONSTRUCTION- PREFERENCE FOR 
UNITED STATES FIRMS (DATE) 

(a) Definition. 
"United States firm," as used in this provision, means a firm incorporated in the United States 

that complies with the following: 
(i) The corporate headquarters are in the United States; 
(ii) The firm has filed corporate and employment tax returns in the United States for a 

minimum of two years (if required), has filed state and federal income tax returns (if required) 
for 2 years, and has paid any taxes due as a result of these filings; and 

(iii) The firm employs United States citizens in key management positions. 

(b) Evaluation. Offers from firms which do not qualify as United States firms will be evaluated 
by adding 20 percent to the offer.] 

(c) Status. The offeror shall check the appropriate box. The offeror __ is, __ is not a United 
States firm. 

(End of provision)] 
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Case Managen1ent Record 

Discussion Handout 
DFARS Case 96-D328 Date September 30, 1996 

Title Preference for U.S . Finns on :MILCON Overseas Construction 

Priority 
I 

Sub~e.d_h, 
l~)_j 

Originator Code 
L 

Case Manager 
l<b )(6) I 

FAR Cites 

Case References 

DFARS Cites 
236.2 

Cognizant Committees 
Construction/International Acquisition Committees 

Coordination 

Recommendation 
Task CON Cmte. RD: @;2~ 

This is a new DF ARS case to implement Section 112 of the FY97 Military Construction 
Appropriations Act (Public Law 1 04-196). Section 112 provides a 20 percent preference for 
U.S. firms on all contracts estimated by the Government to exceed $1 ,000,000 for military 
construction projects in the United States territories and possessions in the Pacific and on 
Kwajalein Atoll, or in countries bordering the Arabian Gulf. 

Section 112 was effective upon enactment (September 16, 1996). 
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SEC. 112. Nor~;,f the funds appropriated in M: \ ary Construction 

Appropriations n~ts for military construction in ~he United States 
territories and possessions in the Pacific and on Kwajalein Atoll, 
or in countries bordering the Arabian Gulf, may be used to award 
any contract estimated by the Government to exceed $1,000,000 to a 
foreign contractor: [Italic->) Provided, [<-Italic) That this 
section shall not be applicable to contract awards for which the 

lowest responsive and responsible bid of a United States contractor 
exceeds the lowest responsive and responsible bid of a foreign 
contractor by greater than 20 per centum. 

SEC. 113. The Secretary of Defense is to inform the appropriate 
Committees of Congress, including the Commi ttees on Appropriations, 
of the plans and scope of any proposed military exercise involving 
United States personnel thirty days prior to its occurring, if 
amounts expended for construction, either temporary or permanent, 
are anticipated to exceed $100,000. 

SEC. 114. Not more than 20 per centum of the appropriations in 
Military Construction Appropriations Acts which are limited for 
obligation during the current fiscal year shall be obligated during 
the last two months of the f i scal year. 

(TRANSFER OF FUNDS) 
SEC. 115 . Funds appropriated to the Department of Defense for 

construction in prior years shall be available for construction 
authorized for each suc h military department by the authorizations 
enacted into law during the current session of Congress. 

SEC. 116. For military construction or family housing projects 
tha t are being completed with funds otherwise expired or lapsed for 
obligation, expired or lapsed funds may be used to pay the cost of 
associated supervision, inspection, overhead, engineering and 
design on those projects and on subsequent claims, if any. 

SEC. 11 7. Notwithstanding any other provision of law, any funds 
appropriated to a military dep artment or defense agency for the 
construction of military projects may be obligated for a military 
construction project or contract, or for any portion of such a 
project or contract, at any time before the end of the fourth 
fiscal year after the fiscal year for which funds for such project 
were appropriated if the funds obligated for such project (1) are 
obligated from funds available for mili tary construction projects, 
and (2) do not exceed the amount appropriated for such project, 
plus any amount by which the cost of such project is increased 
pursuant to l aw. 

(TRANSFER OF FUNDS) 
SEC. 118. During the five-year period after appropriations 

available to the Department of Defense for military construction 
and family housing operation and maintenance and construction have 
expired f o r obligation, upon a determinat ion that such 
appropriat ions wi ll not be necessary for the liquidation of 
obligations or for making authorized adjustme nts to such 
appropriations for obligations incurred during the period of 
a vai lability of such appropriations, unobligated balances of such 
appropriations may be t ransferred into the appropriation 'Foreign 
Cur r e nc y Fluctuations, Construction, Defense' to be merged with and 
to be available for the same time period and f o r the same purposes 
as the appropriation to which transferred. 

SEC . 119. The Secretary of Defense is to provide the Committees 
on Appropriations of the Senate and the House of Representatives 
with an annual report by February 15, containing details of the 
specific actions proposed to be taken by the Department of Defense 
during the c urrent fiscal year to encourage other member nations of 
the North Atlantic Treaty Organization, Japan, Korea, and United 
States allies bordering the Arabian Gulf to assume a greater share 
of the common defense burden of such nations and the United States. 
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Decision 

)Utter of: Black Construc~ion Corporation 

rile: B-250647; B-250647.2 

Date: February 8, 1993 

Richard F. Smith, Esq., John S. Pachter, Esq., and 
Jonathan D. Shaffer, Esq., Smith, Pachter, McWhorter & 
D'Ambrosio, for the protester. 
James A. Sparks, Esq., and Paul F. Fisher, Esq., Department 
of the Navy, for the agency. 
Barbara C. Coles, Esq., and Christine S. Melody, Esq., 
Office of the General Counsel, GAO, participated in the 
preparation of the decision. 

DIGEST 

Protest that awardee is a foreign corporation and ineligible 
to receive construction contract under the American 
Preference Policy is denied where record e3tablishe~ that 
corporation qualifies as a United States contractor. 

DECISION 

Black Construction Corporation protests the award of a 
contract to Hanil Resorts (Joint Venture) Corporation under 
invitation for bids (IFBl No. N62766-88-B-0206, issued by 
the Department of the Navy for the alteration of enlisted 
personnel housing at Andersen Air Force Base, Guam. 

we deny the protests. 

The IFB was issued on July 27, 1992, and was amended twice 
prior to bid opening. One amendment incorporated the 
American Preference Policy, which precludes the award of a 
construction contract, estimated by the government to exceed 
$1 million, to a foreign contractor, unless the lowest 
responsive bid of a United States contractor exceeds the 
lowest responsive bid of a foreign contractor by more than 
20 percent. To qualify as a United States contractor, the 
firm (or if a joint venture, all members of the joint 
venture) must be incorporated in the United States and, 
comply with the following: (1) the corpo~te headquar~ers 
must be in the United States; {2) the firm must have f\iled 
corporate and employment tax returns in tp~ ,U,nj..ted Stat..es 
for a minimum of 2 years (if required), must h~ve filed 
state and federal income tax returns (if required) for 
2 years, and must have paid any taxes due as a result of 



. . 

'l these filings; and (3) the firm must employ United States 
_citizens in key management positions. 

The Navy received four bids by the September 3 bid opening 
date; Hanil was the apparent low bidder with a bid of 
$5,665,000, and Black was the second low bidder with a bid 
of $6,064,000. The IFB included the provision at Federal 
Acquisition Regulation (FAR) § 52.214-2, entitled "Type of 
Business Organization-Sealed Bidding"; in response to this 
provision, Hanil certified that it operates as a corporation 
incorporated under the laws of Guam. After reviewing 
information pertaining to Hanil's corporate status, the 
contracting officer concluded that Hanil qualified as a 
United States contractor under the terms of the American 
Preference Policy clause. By letter dated September 25, 
Black filed an agency-level protest challenging the proposed 
award to Hanil on the basis that Hanil is a foreign 
contractor. 

The contracting officer advised Black that he reached his 
determination that Hanil was eligible for award as a United 
States contractor after obtaining Hanil's articles of 
incorporation and communicating with Guam's Department of 
Revenue and Taxation. The contracting officer explained 
that Hanil is a sing l e corporation rather than a joint 
venture, as its name implies, and that it was incorporated 
on Septe~~er 13, 1989, under the laws of Guam. The 
contracting officer also explained that Hanil has filed tax 
returns in the territory of Guam for more than 2 years and 
its corporate headquarters has been in Guam since the 
corporation's inception. The contracting officer advised 
Black that Hanil has four key management positions; two 
positions (president and general manager/marketing director) 
are filled by Korean citizens and the other two positions 
(secretary and contract administrator) are filled by United 
States citizens. After receiving this letter, Black filed a 
protest with our Office challenging the contracting 
officer's determination and the resulting award to Hani l . 
The agency has suspended performance under the contract 
pending our resolution of the protest. 

Black's protest to our Office is essentially a reiteration 
of the allegation that it raised in its agency-level 
protest, namely, that the contracting agency's "objective 
determination that Hanil is a United States contractor under 
the American Preference Policy clause" was improper. To 
support its allegation, Black asserts that if the agency had 
conducted a thorough investigation to determine whether or 
not Hanil is a United States contractor, it would have 
concluded that Hanil does not employ United States citizens 
in key management positions but rather is owned, managed, 
and controlled by Korean citizens. As a result, the 
protester requests that we r e commend that the agency 

2 B-250647; B-250647.2 
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terminate its contract with Hanil and make award to the 
protester. 

The American Preference Policy, as set for~~ in the Mi~itary 
Construction Appropriations Act of 1992,: Pub. L. 
No. 102-136, 105 Stat. 637 (1991), states in pertinent part 
that: 

"None of the funds appropriated in this Act for 
military construction in the United States terri
tories and possessions in the Pacific and on 
Kwajalein Island may be used to award any contract 
estimated by the [g]overnment to exceed Sl,OOO,OOO 
to a foreign contractor: Provided, that this 
section shall not be applicable to contract awards 
for which the lowest responsive and responsible 
bid of a United States contractor exceeds the 
lowest responsive and responsible bid of a foreign 
contractor by greater than 20 per centum." 

As defined in the IFB, a United States contractor for the 
purposes of the American Preference Policy is a firm that 
has corporate headquarters in the United States; has filed 
corporate and employment tax returns in the United States 
for a minimum of 2 years (if required), has filed state and 
federal income tax returns (if required) for 2 years, and 
has paid a~y taxes d~e as a result of thes~ filings; and 
employs United States citizens in key management positions. 
As stated above, Hanil certified in its bid that it is not a 

\' 

:Initially, Congress directed the Department of Defense to 
develop a preference plan for United States contractors in 
the award of construction contracts in the Persian Gulf/ 
Indian Ocean area in order to stimulate the use of United 
States firms in the area and to assure the regional 
availability of companies that were responsive to United 
States interests and requirements. H.R. Conf. Rep. 
No. 1433, 96th Cong., 2d Sess. 4 (1980). In 1983, the House 
Appropriations Committee received testimony that the 
presence of American contractors in the Pacific was 
decreasing despite the fact that the military construction 
program in the area was increasing dramatically. Similar to 
the earlier concerns about the Persian Gulf area, it 
appeared that without some type of American preference 
program, the majority of United States funded projects in 
the Pacific would be awarded to foreign firms. To increase 
the opportunities for American construction firms in the 
Pacific area, Congress in the Second Supplemental 
Appropriations Act of 1984, Pub. L. No. 98-396, 98 Stat. 
1398 (1984), first instit~ted an American Preference Policy 
in the American territories of the Pacific and on Kwajalein 
Island. 

L~ 
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THE ASSOCIATED GENERAL CONTRACTORS OF AMERICA 
1957 E Street, N.W. • Washington, D.C. 20006 • (202) 393-2040 • FAX (202) 347-4004 

March 13, 1997 

l(b)(6) 

Defense Acquisition Regulations Council 
PDUSD (A&T) DP (DAR) 
JMD 3D 139, 3062 Defense 
Pentagon 
Washington, D.C. 20301-3062 

Dea~(b)(6) 

On behalf of the Associated General Contractors of America (AGC), I am writing with 
regard to DFARS Case 96-D328 and the request for comments in the January 17, 1997 Federal 
Register regarding the implementation of Section 112 ofthe Fiscal Year 1997 Military 
Construction Appropriations Act (P.L. 1 04-!96). AGC is a national trade association of more 
than 33,000 construction industry firms including 7,500 of the nation's leading general 
contracting companies. 

AGC has for many years strongly supported bid preferences for U.S. contractors on 
overseas military construction projects. In that general sense, we welcome the provision of 
Section 112 that provides for a preference for United States fitms on all contracts exceeding $1 
million for military construction projects in the U.S. territories and possessions in the Pacific, on 
K wajalein Atoll and in countries bordering the Arabian Gulf. 

AGC is concerned, however, that application of the 20 percent bid preference provided 
for in Section 112 to military construction projects "in countries bordering the Arabian Gulf' 
may represent a change of existing policy without adequate opportunity for public comment. 
Since 1980, bidding for mil itary construction projects over $5 million in the Indian 
Ocean/Persian Gulf region has been subject to the provisions of the "Indian Ocean/Persian Gulf 
Preference" (see attachment) which provides that, on projects in this area, "Jf competition is 
adequate, the competition and award will be limited to United States firms". This preference also 
provides that, under certain conditions, host country firms are permitted to participate in projects 
covered by the preference. 

In the attached letter of November 24, 1980 to the Chairman of the Senate Armed 
Services Military Construction Subcommittee, Deputy Assistant Secretary ofDefense Perry 
Fliakas- referring to the construction of facilities in the Indian Ocean/Persian Gulf region -

TllL ~lllLL s. kVILI> {'()NSTRL c :TJ()~ ·\1-i:>OCU\TION T'Ol', Fl LL SER\1 ft.f; MFMBc"R~ 
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stated that "To construct these facilities, the Department of Defense needs a construction 
capability that is dependable, technically proficient, and responsive to United States requirements 
and interests. Only United States firms, using United States citizens in key supervisory 
positions, which are not susceptible to influence or pressures from foreign governments can meet 
this need in this area of the world". 

AGC is in strong agreement with the arguments in Deputy Assistant Secretary Fliakas' 
letter in favor of using only U.S. contractors on military construction projects in the Indian 
Ocean/Persian Gulf region and would oppose any change in the Indian Ocean/Persian Gulf 
Preference which would open bidding on such projects to foreign firms. 

AGC respectfully requests that AGC's views on this matter be considered in the 
implementation of Section 112 of the FY 97 Military Construction Appropriations Act. 

Thank you for your consideration. 

Attachment 

Terry M. Chamberlain 
Director 
International Construction Division 
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RESE!RVE AFFAIRS 

ANb LOGISTICS 

Eo:~orable Garry \<!. Hart 

2 4 t~ 0'.' 1980 

C.'12.LJT2..'1, Subco:II:li t tee on ~:ili ta.:'y 
Const:rJ.ction and Stockpiles 

Co~dttee on Arrred Services 
United States Senate 
\-lashington, D. C . 20510 

D2ar Mr. Cha.i:rrn3...'1: 

Tne Senate and House reports on the Fiscal Year 1981 VJ.ilitary Co.'1struction 
.Authorization Bill noted various proble:IS encountered by the United States 
construction industry relative to constt'Uction in the Indian Ocea'1/Persian 
Gulf region. 

'llie D2partrrent of D2fense is also aware of these conditions and s..lJares the 
concerns of the comnittees in this regar'Cl. Because the national interests 
of the United States· are so inextricably linked to the volatile and unstable 
Indian Ocean/Persian Gulf region, exten;;ive con..struction of local operational 
facilities is needed to support the Ra~id Deployrrent Force concept and to 
irrprove the operational readiness levels of our fOrces in the area. To co.'1-: 
struct these facilities, the D2pa.rtrrent of Defense needs a construction capa
bility that is dependable, -technically proficient, and responsive to United 
States requirerrents and interests. C:nly United States .f:irms, using United 
States citizens in key supervisory positions, ~t.hlch are not susceptible to 
influence or pressures from foreign governrn=nts can rreet this need in t..llis 
area of the world. 

Accordingly, the Department of D2fense has developed a construction policy 
which provides for preference to United States firms to ensure and mainta.ll1 
an A..ll2rican construction capability in the Indiat1 Ocea'1/Persian Gulf area. 
'lhe policy which will be implerrei1.ted by our construction agents is provided 
as an enclostrr'e. We believe that this policy meets the needs of the Depart
ment of J:)2fense with respect to constru:::tion in the Indian Ocean/Persia.'1 Gulf 
area and also addresses the concerns of the Congressional committees. A 
letter similar to this is also being furnis.lJed to the Chairrran of the Subcc:m
mittee on Installations and Facilities, Committee on A.rrred Services, House 
of Representatives. 

Sincerely, 

Perry J. Fliakas 
J:)2puty Assista'l~ Secretary of Defense 

(Installations and Housing) 



OFFICE OF iHE .ASSISTANT SECRETARY OF DEFENSE 

WASHINGTON. O.C. 20301 

MANPOWER. 

RESERVE AF'F"AIRS 

ANO LOGISTICS 

2 4 NOV 7980 

MEMORANDUM FOR ASS~ SECRErARY OF THE ARMY (IL&FM) 
ASS~ SECRErARY OF ~ NAVY (MRA&L) 

-~ 

SUBJECT: Construct~ in the Indian Ocean/Persian Gulf 

'Ihe interests of the United States are L"lextricably linked to the Indian Ocean/ 
Persian Gul:r regi~. In fi.D1herance of these interests, Congressional military 
construction acts authorized· and appropriated 1\m.ds for construction of extensive 
facilities in the area. Instability 1n the region and lack of a local construc
tion capability requires that the United States construction industry III.lSt be · 
able to carry out this construction in supper:!; of the Rapid Deployment Force . ~~ . 
concept and to improve the operational rea.d.:1lfess of our forces 1n the region. 

!n order to ensure a viable, responsive and dependable construction capability, 
a I.bD policy that provides preference to United States f:1xms will be inplen:ented. 
!Ih1s policy Will apply to all general construction pr1ne contracts of an est:ina.-

. .-.- ted value. greater than $5 m1JJ1on. It will not 1."1clude dredging contracts which 
as spec!3J.ized work w.1.ll be awarded in accordance. "t."i:th t!':e p .. 'C.._..-4-S:!.c::s ci ·t.'le 

.__, · 

· Fiscal Year 1981 M111tary Construction Appropriation Act (PL 96-436). 

'lbe preference policy should be :implemented :1n accordance with the following 
procedure : Construction agents will assess the adequacy or potential competi
tion.anong United States 1'1rms, by 60-day advance publication 1n the CCrmerce 
Bus:!ness Daily soliciting expressions of interest by the United states construc-
tion industry. 'Dle final jud.gnent as to the adequacy of competition will be 
left to the construction agent. I.f ccmpetition is not ~ adequate, the 
contract will be opened to 1nterna.tional conpetition. If con:petition 1s ade
quate, the competition and award will be limited to United States finDs. I:f 
necessary to accoi:rm::>da.te govem.nent to governnent agreem:mts, the procedure 
will be expanded to permit or require appropriate host country participation. 
'Ihus, 1n Diego Garcia, for example, con:petition (except for dredging discussed 
above) will be limited to consortia conposed of a firm or firms o£ United States 
origin and a United Kingdom firm or f"1rms. In Ctmn, "m:u:imum practicable" use 
must be made of On:en1 contractors, either as joint venture partners or sub
contractors • 'lhe specti'ic details of jmplementjng such governnent to govern
ment a.greenents Will be lef't to the discretion of ~'"le construction 8#nts for 
resolution on a case by case basis. 

In carrying out this policy, construction agents are cautioned to be alert to 
the possibil1ty of !':1rms which m1S"lt be forned to exploit the policy. Mzy
nrm claiming the bene!"its of this American preference provision must have 
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its principal place of bu~:.nes~ \':it.l~.h t!Je ::r-..it.ej States an::1 rr:...::t e.:-.;::lc;y 
United Sta:es citizer:.s in 1:::~· ~-T-:1"'\·.: ::::.:-y p:lsitions. J..:sista.'1:::e as a~c
priate should be solicite::':. frc.;n r:;... ..... tici;:;c.t.ir!b h:;st. r12tio::s i.r1 s~::--ee:-.:L"'Jb 
the credentials of any ir.·:':ll vej f"::re: 2 ;;:-1 fi ""!T'..S. Tne norr;.a.l req~e:-:r=:-,:s 
for bid and perfom:mce b:mds sh:·...:ld be u":::ilized and other noncon.flict.ir:.g 
standard contracting proc2jurcs fcllcwed. 

Ferry J. Fliakas 
Deputy Assistant. Secretary of Defense 

(Installations a'1d Housing) 

I 

' 


