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iEf)ERAL MARmME COMMISSION Postal Service because the respondent 
refused delivery. an inconect address 

46 CFR Part 502 was provided by the complainant. or the 
(Docket No. 93-24) respondent had moved leaving no 

forwarding address. In such 

to a final rule. Any actual service of 
process difficulties in a specific case 
will be addressed on an ad hoc basis. 

Therefore, it is ordered. That the 
Proposed Rule is withdrawn and th~s 
proceeding is discontinued. Amendment to RuJes of Practice and circumstances, the Commission has 

Procedure resorted to alternative methods of · By the Commission. 
·service such as utilizing a Commission Joseph c. Polking, 

AGENCY!- Federal Maritime Conunission. · investigator to personally find and serve 
ACTION: Proposed rule; v.ithdrawal. the respondent, or serving. the secretary Secretary. 

o! state pursuant to state law. The NPR . IFR Doc. 94-14914 Filed 6-17-94; 8:45 a:-nl 
SUMMARY: The Federal Maritime · noted that the Proposed Rule would · ltLUNG CODE mo-o,_.. 
Commission, after reviewing the confonn the 'Commission •s Rules ============== 
comments received and evaluating the regarding service more closeJy to the 
concerns that led to the Proposed Rule, Federal R~)es ofCivil Procedur&. · 
is witbdrav.-ins the Rule and is 
discon~inuing the proceeding. The Comments . 
Commission concludes that the rule is In opposing the Proposed Rule, 
not needed at this time. l'he MABA argues that the Shipping Act, 
Commission will continue to address 1916 6 u s c 82 d th • 4 ... app. 1, an e 
specific service of prClcess situations on Shipping Act of 1984, 46 U.S.C. app. 
an ad hoc basis. 1710(b) ("Shipping Acts"), prohibit the 
DATES: This acth:m is effective June 20, Commission &om shifting the burden of 
1994. · "personalJy serving private complaints 

. FOR FURiHER INFORMATION CONTACT: from the Commission to private 
Joseph C. Polking, Secretary, Federal parties." Comments at 1-2. MABA's 
Maritime Commission, 800 North position is that only the Commission 
Capitol Street, N.\\1., \\'ashington, D.C. can serve the complaint, and that a 
205i3-0001, (202) 523-5725. "rule is which service of the complaint 
SUPPLEMENTARY INFORMATION: By Notice is performed by someone other than the 
of Proposed Rulemaking ("NPR" or Commission does not comply with the 
.. Proposed Rule") published in the clear statutory command that the 
Federal Register, 58 FR 68841-68843 Commission 'shall furnish' a copy of the 
(Dec. 29, 1993), the Commission complaint." Jd. at 2. Regarding the 
proposed to amend Rule 113, 46 CFR Commission's interest in bringing Rule 
502.113 of the Commission's Rules of 113 in conformity with the Federal 
Practice and Procedure to make the Rules of Civil Procedure, MABA 
complainant iDa pri\'ate action contends that the Federal Rules "are not 
responsible for service of its complaint underlain by a similar statutory 
when the Commission bas been obligation that the district court 'furnish 
unsuccessful, for any reason, in a copy of the complaint' to a 
effectuating service by certified or defendant."!d. at 3. Finally, MABA cites 
registered mail. · differences between district court and 

The only comment in response to the FM.C proceedings, and "•. • * practical 
NPR was filed by the Maritime reasons why the Commission should not 
Administrative Bar As-sociation abandon its statutory responsibility to 
("M-\BA"), which opposes the Proposed serve a complaint;" Jd. at 3. 
Rule. · MABA argues that the Shipping Acts' 

statutory provisions governing 
Background complaints mean what they uy and that 

Under Rule 113, the Commission is the Commission is compelled to serve a 
presently charged with the respondent on behalf of a private 
responsibility for service of private complainant. It contends that because 
complaints, amendments to complaints, the Commission has national 
and complainant's memoranda filed in jurisdiction, fieid offices, and an 
shortened procedure cases, while Rule extensive regulated persons index, it is 
114,46 CFR 502.114. requires that also in a better position tb personalJy 
parties serve all other pleadings., In serve the respondent. MABA believes 
administering Rule 113, the that the Proposed Rule would place the 
Commission has experienced occasions burden of personal service on small 
where complaints and other pleadings companies, thereby acting as a possible 
were returned by the United States barrier to the prosecution of claims 

, Section 502.114 pro\·idea that ell pleadings. 
documents, and papers (except requests for 

. subpoenas) in prooeedings"before the Commission 
shall, wben tendered to the Commia&ion or the 
presiding officer for filing, abow that IC"Vice bas 
been made upon all J*ti• to the proceeding. and 
upon any otber persons re<;uired to be served. 

before the agency, and exacerbating 
whatever service problems now exist. 

Coacluslon 
Upon a ~valuation of the concerns 

that prompted this proposal, the 
Commission has decided not to proceed 

DEPARTMENT OF DEFENSE 

·48 CFR Parts 211,227, and 252 

Defense Federal Acquisition 
Regulation Supplement; Rights in 
Technical Data 

AGENCY: Department of Defense (DoD). 
AcnON: Proposed Rule with request for 
comments . 

SUMMARY,: DoD is proposing to amend 
the Defense Federal Acquisition 
Regulation Supplement to prescribe the 
technical data regulations required by? 

1·10 U.S.C. 2320, Rights in Technical ~' 
Data. The proposed regulations are 
intended to establish a balance between 
the interests of data developers and data 
users, encourage creatiYity, encourage 
finns to offer DoD new technology, and 
facilitate dual use development. 
DATES: Comments on the proposed rule 
should be submitted in writing to the 
add.."'Sss sho·wn below on or before 
August 19, 1994 to be considered during 
formulation of the final rule. 
ADDRESSES: Interested parties should 
submit written comments to: Deputy 
Director Major Policy Initiatives, 1200 S. 
Fern St., Arlington, VA 22202-2808, 
A TrN: Ms. Angelena Moy, OUSD 
(A&T)/DDP. Please cite DAR Case 91-
312 on all correspondence related to 
this proposed rule. 
FOR FURTHER INFORMATION CONTACT: 
Ms. Angelena May. (703) 604-5385/ 
5386. 

SUPPLEMENTARY INFORMATION: 

A. Baekground 

This proposed rule publishes for 
public comment regulations that adopt 
the recommendations of the 
Government-Industry Technical Dat-a 
Advisory Committee established 
pursuant to the National Defense 
Authorization Act for Fiscal Years 1992 
end 1993 (Pub. L. 102-190). 

The Act required the Secretary of 
Defense to form a Government-Industry 
advisory committee to develop 
recommended regulations to supersec'= 
the interim regulations which present::~~ 
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implement requirements of 10 U.S.C. indinK:t costfJ. Tbe a,isting regulations 
2320. Rights in Technical Oat::> require 'indirect cOSts-of dewlopment to 
Committee meetings began in Jul~· 1992 be considered ICMm~DeDt fun~ed if . 
and ended in December 1993. The . development was requiJied for the 
committeP. concluded that the existing perfonnance of a government cxmb'ect. 
regulations are a disincentive to This proposed rnle provides for all 

_,companies that create new technology development accomplished with eosts 
_ "Vith their own funding to provide that charged to indirect COlt pools to be 

technology to the Defense Department. considered development accomplished 
TbP committee belie\'es this proposed at private-expeMe. 
regulation establishes a balance. between ~ e. Stand~d Go1-·el1111tent Purpose Hi hts 
data developers' and data users . . . g 
interests and will encourage creati\ity, The eXIsting rule giVes the 
encourage firms to offer DoD new · gove~ent unlimi~ ri.ghts ~ 
technology, and facilitate dual use techmca) data that pettai.n to 1tems, 
development. The protection of c~mpone.nts, or processes developed 
privately developed data is crucial, Wlth a Imx of pnvate and government 
particularly for developers that have funds unless the developer requests the 
limited product lines. exclusive right to commerclalize and a 

This proposed rule re\ise~ and J'Ptitles license can be negotiated. It does not 
Defense FAR Supplement Subpart permit negotiations when the 
227.4, Rights in Technical Data; adds a government anticipates the data will be 
new Subpart 227 .5, Rights in Computer needed for reprocurement. This 
Software and Computer Software proposed rule replaces those criteria 
Documentation; amends Subpart 211.70, with a standard license, applicable in all 
Acquisition and Distribution o, mixed funding ~tuations, which is 
Commercial Products: and. amends Pa.'1 intended to recognize mixed funded 
252, Solicitation Provisions and development. The license allows the 
Contract Clauses. Signiflcant differences government to use the data for 
from the exiting regulations are gov~~ntal purposes, including 
summarized below. competition, but does not allow 

. . commercial use. Government purpose 
a. License R1ghts rights will be effective for five years 

This proposed rule identifies any following award of the development 
government ri~bts in technical data or. contract or subcontract or such other 
computer software as specific. period as the parties negotiate. The 
nonexclusive, license rights the Government has unlimited rights ill the 
contractor bas granted the Go\·emment. data upon expiration of the government 
The standard licen~ rights are defined purpose rights period. 
in the proposed clauses at 252.227-
7013. "Rights in Technical Data­
Noncommercial Ite;ns" and 252.227-
7014, "Rights in Noncommercial 
Computer Software and Computer 
Software Documentation." The rule 
provides that the contractor retains all 
rights not granted to the Government. 

b. Non-Standard License Rights 
This proposed rule permits the 

negotiation of nonstandard license 
rights whenever the parties agree that 
the standard rights are not appropriate 
for a particular procurement. 

c. Elimination of "Required for 
Perfonna~ce" Criterion 

Existing DF ARS regulations permit 
DoD to obtain unlimited rights in 
technical data if development was 
''required for the performance of a 
government contract or subcontract.'' 
This proposed rule eliminates that 
criterion. 

d. CJarificaJion of Indirect Cost 
Treatment 

10 U.S.C. 2320 requires implementing 
regulations to define the treatment of 

f. SegregatJ'on of Development Costs 

This proposed rule allows private 
expense determinations to be made at 

. the lowest practicable level when 
determining righu in technical data or 
computer software. 

g. Commercial Items (Other Than 
Commercial Computer Software and 
Commercial Computer Software 
Documentation} 

The clause at 252.211-7015, 
"Technical Data and Computer 
Software-Commercialltemt is 
removed. T.his proposed regulation adds 
a clause at 252.227-7015, ••Technical 
Data~ Items•• that geoerally 
requires DoD to acquire only the 
technical data pertaining to commerCial 
items or proceaes that are nu;tomarily 
provided to the public. 

h. Separate Treatment for Computer 
Software · 

A new Subpart 2.27.5, .. Rights in 
Computer Software ud Computer 
Software Documentation" aad a DeW 
clause, 252..227-1014, ••Rights in 
Noncommercial Computer Software and 

Computer Software Documentation" are 
proposed to separate Computer software 
from technical data. This separation 
increases the •olume of the regulations 
but 'Pf'Ovides greater Bex~Dility to deal 
with new ttatut«y requirements or 
technological advancements that effect 
either technical data or computer 
software only or affect both to varying 
degrees. The term computer software 
documentation is defined in these 
regulations to mean owner's manuals.· 
user's manuals, installation instr.1ctions. 
and similar items that explain the · 
capabilities of the software or provide 
instructions for use. Therefore, although 
computer software documentation is a 
form of technical data (10 U.S.C. 
2302(4), most applicable requirements 
are contained in the software Subpart 
and clause. 

i. Software Related Definitions 

(1) The definitions of "computer 
program", "computer software", and 

-'.'computer software documentation·· 811' 

revised. Definitions of .. developed'' ere 
added for computer programs. software. 
and documentatio~ 

(2) The definition of "restricted 
rights•• is revised. The eXisting rule's 
right to use soft waft! with the computer 
for which it was acquired is replaced by 
the right to use a program with one 
computer at one time. The 
Government's rights to transfer 
programs, modify restricted rights 
software·, and penn.it others to use or 
modify software for the Government in 
specific situations, are clarified. 

j. Commercial Computer Soft.,..•are and 
Commercial Computer Softwcre 
Documentation 

This proposed rule provides that the 
Government shall have only the rights 
specified in the license under which the 
commercial computer software or 
documentation is obtained. A contract 
clause is not prescribed. 

lc. Use and Nondisclosure Agreements 

The standard nondisclosure 
agreement contained in the existing rule 
is amended. The proposed agreement 
covers third party use and disclosure of 
all data or 10ftware in which the 
Govel1llllel1t's rights are mstricted. The 
proposed regulations permit the use of 
clau nondiaclosure agreements. 

1. Contracts Under the Small Business 
lnnovatiw ReStiCJI'Ch Program 

Altemate t to the clause at 252.227-
7013 of the existing rule is replaced by 
a new clause, 252.227-7018, .. Rights in 
Noncommercial Technical Data and 
Computer Software-Small Business 
Innovative Research Programs." A 
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single clause, rather than separate 
technical data and computer software 
clauses each with alternate provisions, 
reduces contractual burdens on these 
small businesses. Data generated under 
these contracts is required to be 
protected for five years instead of the 
four year statutory requirement. 

B. Regulatory nexibility Act 
This proposed rule may have a 

significant economic impact on a 
substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act, 5 U.S.C. 601 et seq. This 
proposed rule modifies the 
circumstances under which the 
Government may release or disclose 

- technical data or computer software to 
interested persons or pemiit those 
persons to use the technical data or 
computer software. AIJ initial 
Regulatory Flexibility Analysis (IRF A), 
that updates the IRFA submitted for 
DAR Case 87-303 on March 29, 1988, 
has been prep~d and will be provided 
to the Chief Counsel for Advocacy for 
the Small Business Administration. 
Comments are invited. Comments from 
small entities will be considered in 
accordance with 5 U.S.C. 610. Such 
comments must be submitted separately 
and cite DAR Case 91-312 in 
correspondence. 

C. Paperwork Reduction Act 
This proposed rule implements 

information collection requirements 
under 10 U.S.C. 4.321 and requires the 
submission of other information to 
comp!y v.ith requirements in 10 U.S.C. 
2320 that are within the meaning of the 
Paperwork Reduction Act, 44 U.S.C. 
3501 et seq. A request for clearance, 
superseding the analysis performed for 
DAR Case 87-303, will be submitted to 
OMB. 

Ust of Subjects in 48 CFR Parts 211, 
227, and 252 

Government procurement. 
Claudia L. Naugle, 
Deputy Director. Defense Acquisition 
Regulations Council. . 

Therefore, it is proposed to amend 48 
CFR parts 211, 227, and 252 as follows: 

1. The authority citation for 48 CFR 
parts 211, 227, and 252 continues to 
read as follows:. 

Authority: 41 U.S.C. 421 and 48 CFR Part 
1. 

PART 211-ACQUlsmON AND 
DISTRIBUTION OF COMMERCIAL 
PRODUCTS 

211.70 [Amended] 
2. Subpart 211.70 is amended by 

revising the words "product" to read 

.. item" and .. prodUcts" to read "items" 
wherever they appear, except in section 
211.7004-1(m) where the phrase 
.. standard commercial items" remains 
uilchqed. 

3. SeCtion 211.7001 is amended by 
removing paragraphs (c) and (d), by 
redesignating paiagraphs (e) and (f) as 
(c) and (d), respectively, and by revising 
paragraph (a) to read as follows: 

211.7001 Deflnltiona. .. • • • • 
(a) The terms commercial products, 

existing or prior source aud minor 
modification are defined in the 
provision at 252.211-7012, 
Certifications-Commercial Products­
Competitive Acquisitions. 
• • • • • 
§ 211.7004-1 [Amended) 

4. Section 211.7004-l(b) is remo\'ed 
and reserved. 

5. Section 211.7005 is amended by 
removing paragraph (a)(29) and by 
redesignating paragraphs (a)(30) through 
(a)(33) as paragraphs (a)(29) through (32) 
respectively. 

6. Section 211.7005 is amended by 
removing paragraphs (b)(34) and (35); by 
redesignating paragraphs (b)(36) through 
(51) as paragraphs (b)(34) through (49), 
respectively; by redesignating 
paragraphs (b)(52) through (54) as 
paragraphs (b)(51) through (53), 
respectively; and by adding a new 
paragraph (b)(SO) to read as follows: 

§ 211.7005 contract clauses. 
• • • • * 

(b). * • 
(50) 252.227-7015 Technical Data­

Commercial Items 

Subpart 227.4-Aights In Technical 
Data 

7. Subpart 227.4 is revised to read as 
follows: 
Sec. 
227.4 Rights in technical data. 
227.400 Scope of subpart. 
227.401 Definitions. 
227.402 Commercial Items or processes. 
227.402-1 Policy. 
227.402-2 Rights in technical data. 

, 227.402-3 Contract clause. 
227.403 Noncommercial items or processes. 
227.403-1 Policy. . 
227.403-2 Acquisition. of technical data: 
227.403-3 Early identification of technical 

data to be furnished to the Government 
with restrictions on use, reproduction, or 
disclosure. 

227.403--4 License rights. 
227.403-5 Government rights. 
227.403-6 Contract clauses. 
227.403-7 Use and non-disclosure 

egreement. 
227.403-8 Deferred delivery and deferred 

· ordering of technical data. · 

227.403-9 Copyright. 
227 .403-iO Contractor identification and 

~Biking ofteclmical data to be furnished 
with resLictive lllll'kings. 

227.403-11 Contractor procedures and 
records. 

227.403-12 Government right to establish 
confonn.ity of markings. 

227.403-13 Government right to review, 
¥erify, challenge, and validate asserted 
restrictions. 

227.403-14 Confonnity, aa;eptance, and 
·warranty of technical data. . 

227.4~15 Subcontractor rights in 
techriical data. 

227.403-16 Providing technical data to 
foreign governments, foreign contractors, 
or international organizations. 

227.403-:17 Overseas contracts with foreign 
sources. 

227.404 Contracts under the Small Business 
Innovative Research Program. 

227.405 Contracts for the acquisition of 
existing works. 

227.405-1 General. 
227.405-2 Acquisition of existing works 

without modification. 
227.405-3 Acquisition of modified existing 

works!l 
227.406 Contracts for special works. 
227.407 Contracts for architect-engineer 

services. 
227.407-1 Architectural designs and data 

clauses for architect-engineer or 
construction ·contracts. 

227.40i,;.2 Contracts for construction 
supplies and research and development 
work. 

227.407-J Approval of restricted designs. 
227.408 Contractor data repositories. 

227.4 Rights In technical data. 

227.400 Scope of subpart. 
This subpart-
(a) Prescribes policies and procedures 

for the acquisition of technical data and 
the rights to use, modify, reproduce, 
release, perform, display, or disclose 
technical data. It implements 
requirements in the following Jaws and 
Executive Order: 
10 u.s.c. 2302(4) 
10 U.S.C. 2305 (subsection {d)(4)) 
10 u.s.c. 2320 
10 u.s.c. 2321 
10 u.s.c. 2325 
Executive Order 12591 (SubsPction 

t(b)(6)). 

(b) Does not apply to computer 
software or technical data that is 
computer software documentation (see 
227.5). 

227.401 Definitions. 
(a) As used in this subpart, unless 

otherwise specifically indicated, the 
terms offeror and contractor include an 
offeror's or contractor's subcontractors, 
suppliers, or potential subcontractors or 
suppliers at any tier. 

(b) The tenns Commercial items a:icl 
minor modificatior.. as that term is us· .. : 
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with commercial items, are defined in 
the clause at 252.227-7015, "Rights in 
Technical Data-Commercial Items." 

{c) Other terms used in this subpart 
are defined in the clause at 252.227-
7013, "Rights in Technical Data­
Noncommercial Items." 

227.402 Commercial Items or processes. 

227.402-1 Polley. 
(a) DoD shall acquire only the 

technical data customarily provided to 
the public with a commercial item or 
process, except technical data-

(1) Required for repair or maintenance 
of commercial items or processes, or for 
the proper installation, operating, or 
handling of a commercial item, either as 
a stand alone unit or as a part of a 
military system, when such data are Rot 
customarily provided to commercial' 
user5 or the data provided to 
commercial user5 is not sufficient for 
military requirements; or, 

(2) That describe the modifications 
made to a commercial item or process 
in order to meet the requirements of a 

·Government solicitation. 
(b) To encourage offeror5 and 

contractor5 to offer or use commercial 
products to satisfy military 
requirements, offerors and contractors 
shall not be ~uired to-

(1) Except for the technical data 
described in 227.402-1(a), furnish 
technieal information related to 
commercial items or processes that is 
not customarily provided to the public; 

(2) Relinquish to, or otherwise 
provide, the Government rights to use, 
modify, reproduce, release, or disclose 
technical data pertaining to commercial 
items or processes except for a transfer 
of rights mutually agreed upon. 

· 227.402~ Rights In technical data. 
(a) The clause at 252.227-7015, 

.. Rights in Technical Data-Commercial 
Items" provides the Government 
specific license rights in technical data 
pertaining to commercial items or 
processes. Generally, DoD may use, 
modify, duplicate, release, or disclose 
such data only within the Government. 
The data may not be used to 
manufacture additional quantities of the 
commercial items and, except for 
emergency repair or overhaul, may not 
be released or disclosed to, or used by, 
third parties without the contractor's 
express permission. 

(b) If additional rights are needed, 
contracting activities must negotiate 
\\ith the contractor to determine if there 
are acceptable terms for transferring 

. such right::>. The specific auditional 
rights granted to the Government shall 
be enumerated in the contract license 
agreemept or a1J addendum thereto. 

227.402-3 Contrllct ..... 

Use the clause at 2S2.227-70l5, 
"Rights in Tech'lical Data-Commercial 
Items", in all solicitations and contracts 
when the contractor will be required to 
deliver technical data pertaining to 
commercial items or processes. 

227.403 Noncommercllll ltMnl or 
proceues. 

227.403-1 Polley. 

(a) DoD policy is to acquire only the 
technical data, and the rights in that 
data, necessary to satisfy agency needs. 

(b) Solicitations and contracts sball­
(1) Specify the technical data to be 

delivered under a contract and delivery 
schedules for the data; 

(2) Establish or reference procedures 
for determining the acceptability of 
technical data; 

(3)'Establish separate contract line 
items, to the extent practicable, for the 
technical data to be delivered under a 
contract and require offeron and 
contractors to price separately each 
deliverable data item; 

(4) Require offerors to identify, to the 
extent practicable, technical data to be 
furnished with restrictions on the 
Government's rights and require 
contractor's to identify technical data to 
be delivered with such restrictions prior 
to delivery. 

(c) Offeror5 shall not be required, 
either as a conditiQn of being responsive 
to a solicitation or as a condition for 
award, to sell or otherwise relinquish to 
the Government any rights in technical 
data related to items, components or 
processes developed at private expense 
except for the data identified at 
227.403-5(a) (2) and (a)(4) through (9). 

(d) Offeron and contractor5 shall not 
be prohibited or discouraged from 
furnishing or offering to furnish items, 
components, or processes developed at 
private expense solely because the 
Government's rights to use, release, or 
disclose technical data pertaining to 
those items may be restricted. 

(e) As provided in 10 U.S.C. 2305, 
soliCitations for major systems 
development contracts shall not require 
offeron to submit proposals that would 
permit the Government to acquire 
competitively items identical to items 
developed at private expense unless a 
determination is made at a level above 
the contracting officer that: 

(1) The offeror will not be able to 
satisfy program schedule or delivery 
requirements; or, 

(2) Tbe.offeror's proposal to meet 
mobilization requirements does not 
satisfy mobilization needs. 

127.403-2 Acqul8ltlon of tlehnlcal data. 

(a) Procedures for acquiring technical 
data are contained in DoD 5010.12, DoD 
Data Management Program. Contracting 
officen shall.work closely with data 
managers and requhements personnel to 
assure that data requirements included 
in solicitations are consistent with the 
policy expressed in 227.403-1. 

{1>)(1) Data managers or other 
requirements personnel are responsible 
for identifying the Government's 
minimum needs for technical data. Data 
needs must be established giving 
consideration to the contractor's 
economic interests in data pertaining to 
items, components, ~r processes that 
have been developed at private expense; 
the Government's costs to acquire, 

. maintain, store, retrieve, and protect the 
data; reprocurement needs; repair. 
maintenance and overhaul 
philosophies; spare and repair part 
considerations; and, whether 
procurement :Of tlle items, components, 
or proceSses can be accmnplished on a 
form, fit, or function basis. 
Reprocurement needs may not be a 
sufficient reason to acquire detailed 
manufacturing or process data when 
replacement items or spare· parts can be 
aequired using performance 
specifications, form, fit and function 
data, or when there are a sufficient 
number of alternate sources which can 
reasonably be expected to provide such 
items on a performance specification or 
form, fit, or function basis. 

(2) When reviewing offer5 received in 
response to a solicitation or other 
request for data, data managers must 
balance the original assessment of the 
Government's data needs with data 
prices contained in the offer. 

(c) Contracting officers are responsible 
for assuring that, to the maximum extent 
practicable, solicitations and contracts-

(1) Identify the ~ype and quantity of 
the technical data to be delivered under 
the contract and the format and media 
in which the data will be delivered; 

(2) As required by 10 U.S.C. 2320, · 
establish each deliverable data item as 
a separate contract line item (this 
requirement may be satisfied by listing 
each deliverable data item on an Exhibit 
to the contract); 

(3) Identify the prices established for 
each separately priced deliverable data 
item under a fixed price type contract: 

(4) Include delivery schedules and 
acceptance criteria for each deli\·erable 
data item; and, 

(5) Specifically identify the place of 
delivery for each deliverable item of 
tachnical data. 



. ' 

-

31588 Facleral !'Wider f Vol. 51., No. 117 I Ucmaay_, fUM 20, 1194 f ~ R:ales 

227.403-.3 £ally ~411 wbnl~l' \.disclose the data...... deve.Jcp.em. WMlaiK:ture, 
dati to be furnished to the Government with Governm.aDl Dilly for Government cotlllniCtiea, or productian of iB1s. 
re~oaaan..., ~- Pll!POSes pernmanl purpose Iigb.t&). com~ts. or~· 
disclosure. t%J Teehiakal data that do not pertain {4) Farm, tit. Ud tuBctian ~ 
~ t 0 u.s.c. :'1'29 ~~equires, 19 dte . to ltsns, compaivmts, Or piocesses. (5) Naoessllry f.- iastallatian. 

maximum extent ~le, 811 Technical data may be created.during operation, -.inte.Dae, or trainiDg 
icW1tification prior to delM!ry -of any the performance of a oootract for a purposes (other thu detailed 
technical data to be.aem.ered te the conceptual design or simi1ar effort that manufacturing or process data); 

Go~th~ ~~~~,m1, !':u~~~~~!:ua:o!.1or!Wit, da\~~::r:~ %~~c!:r ~~cal 
"'Identification &Dd A&sertien of Use, production of items components or Government; . 
Release, or Disclosure Restrictions" in processes. The Gov~mment general1y (7) Publicly available or have been 
all solicitations ~t ~cl~e the c~use obtains JmljmiW ap1S iB sudl data released or disclosed by the contractor 
at 252.227-71013, Rights m Technical when ea, Illata wee Cl8ld8d ucluiv&ly or subcontra.ct.or without restrictions on 
Data-NoDcommelci&lltem~ •· Tae with GovaniiDeDt famds, gownsmmlt fw:ther use, release or disclosUre other 
provision requires offerors to identify p'Ul'p05e riFts wae.n t1ae data were than a release or diiclosw:e resWti.J:lg 
any technical data for wWch aeated with JBbeS ~and limited from the .sale., transfer, or other 
restriction~ Gther than copyright, em riglns when the dala was cieMed assignmeDt of int.er.est in the software to 
use. releaie. or disclowre are asaerted exclusively at private ~&e. • another party or th-: sale or ~sfe~ of 
and to attach the idtmtification and (b) Source oJ funds detenainatioll. some or all o! a bu.&mess e~Wty or us 

- assertions to the offer. The determination of the souroe oi assets to motlaer J:NU1_y; 
(c) Subsequent to contl'fct award, to developnrent ·funds for technical data (8~ Data in."'~ ~ Gowemment has 

clause at ZS2.227-i'013, "~tights in pertaining to items, components, or obta.med unllmu.ed nghts under another 
Technical Data-Noncommercial processes should be macle at any Gove~ent contract or as a reiult of 
Items", permits a oantractor, UDder practical sub-item or sub-component negotiationS"; o~. 
certain conditions, to make additional level or for any segregable portion of a (~Data fum1&hed to the Govemment, 
assertions of w;e, ~. Gil di&clo&we process. Contractors may assert limited under a ~at contr~ct or 
restrictions. The prescription for the use rights in a segregable sub-item, sub- su~contract thereu.nder, Wl~- . 

of that clause and its al~rnate is at component, or portion of 8 process hJ G;ove~ent purpose ~~ nghts 
227.403-6[a). which atbel"Wi9e qualifies for limited or lu~u.ted nghts and the ~trictive 

rights u.nder the clause at 252.227-1t)13 condJtion(s) has/have eJq>lTed; ar 
227.403-4 Lteense rtgttts. 

(a) Grant of license. The Government . 
obtair.s riBhts in technical data. 
including a copyright license, under an 
irrevocable license granted or obtained 
for the Government by the contractor. 
The contractor or licensor retains all 
rights in the data n.ot g; anted to the 
Government. For techn.ical data that 
p~rtain to items, components, or 
processes. tht scope of the license is 
generally determined by the source of 
funds used to develop the item, 
component, or process. \\7hen the 
technical data do not pertain to items, 
components, or processes, the scope Gf 
the license is determined by the source 
of funds used to create the data. 

(1) Technical data pertaining w items, 
components, or psocesses. Contractors 
or licensor& may, with some exceptions 
(see 227.403-5.{a}(2) and (a) (4) thl'Ou~ 
(9)), restrict the Government's rights to 
use, release, or disclose \echllical data 
pertaining to items, components, or 
processes developed exclusively at 
private expense {limited rijbts). They 
may not restrict the Government's rights 
in items, components, or processes 
developed exclusively at Gevemment 
expense (unlimited rights) without the 
Govemment•s approval. Wbea an item, 
component. or process is cle\"8loped 
with mixed funding, the Govemment 
may use, release, or disclose the .Gaa 
pertaining to such items, compoQellts. 
or processes within the GovernR»Bt 
without restriction but may Jtiease .or 

"Rights in Tec::hft«:al Data." ' (ii) Government purpose rights and 
. the contractor's exc:lusive right to use 

22.7 A03-6 Qowemnwtt riQbtS. such data for ctimmercial purposes has 
The standard liceme rights that a expired. -· 

licensor grants to the Government are (b) Government purpose rights. {1) 
unlimited rights, gove.rnment purpose The Government obtains govemment 
rights, or limited aghts. Those rights are p~se rights in technical data-
defined iD the clause at 252.227-7013. (i) That pertain to items. components, 
In unusual situations, the standard or processes developed with mixed 
rights may llGt satisfy the Gcwernment'& funding except when the Govemment is 
needs or the Government may be willing entitled k> unlimited rights as provi.ded 
to accept lesser righ!s ·ia data in return in 227A03-5 {a)(2) and (a}(4) through 
for other consideration. ID those cases, (9); or, 
a special license may be Jle!Otiated. (ii) Created with mixed funding in the 
However, the licensor is not obligated to performance of~ contract that does not 
provide the Q:>vemmtmt great&r rights require the dttvelopment, manufacture. 
and the contracting officer is not . ccmstr.uctian, or production of items. 
reqw'red tD accept lesser righti. than the components, or:/docesse5. 

(2.) The nP.!"i dunng' which rights provided ill the standard grant of r-
license. The situatiQils under which a government purpose rights are effecti\'e 
particular grant of 1iceAse applies are is negotiable. The clause at 252.227-
enumerated in paragraphs '-1 tlu:ou&h 7013 provides a JMWPinal five JJear 
(d) of this subsection. period. Either party may request a 

(a} Unlimited rights. The Covemmenl different period. Qumges to ~ 
obtains unlimited rijhts in technical gownxmeut purpose rights period may 
data tba1 are- be made at any time prior to delivery of 

(1) Data pertaining to an item. the technical data without consideration 
component,« prac:ess which has been from either Jmly. LoDger periods should 
or will be developed exchxsiveiy with be negotiated when a five year period 
Govmnmem fands; · · · does not provide sufficient time to 

(2) Studies, amdyses. test data, or apply the dllta far commercial purposes 
similar data predac:ecJ m tbe or whem uecessary to recognize 
performance of. amtJ'edt wben the sut.wnll1lctars• iaterests m the data. 
study, analysis, teat, • similar wed was (3) The govsmmem purpose rights 
s~fied as an element ol ~; period COIIllDeDCeS upon execution of 

(3) Qea1ed eJtcitlSiwelJ Wit1t the amtract.. sabcoDtract, letler oantrad 
governmeni fun8l ill tile ped• ma"" '8 ei (or sillli.lar cant:ractoal instrument), 
a contract that d8es not require tlle contract modification.. or aptian exercise 
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that required the development. Upon 
expiration of the Government rights 
period, the GOvernment has unlimited 
rights in the data including the right to 
authorize others to use the data for 
commercial p~ses. 

· (4) During the government purpose 
rights period, the Government may not 
Jase, or authorize other persons to use, 
technical data marked with government 
purpose rights legends for commercial 
purposes. The Government shall not 
release or disclose data in which it has 
government purpose rights to any_ 
person, or authorize others to do so, 
unless-
. (i) Prior to release or disclosure, the 
intended recipient is subject to the use 
and non-disclosure agreement at 
227.403~7; or · 

(ii) The intended recipient is a ,. 
Go\·emment contractor receiving access 
to the data for performance of a 
Government contract that contains the 
clause at 252.227-7025, "Limitations on 
the Use or Disclosure of Government 
Furnished Information Marked with 
Restrictive Legends.·· 

(5) When technical data marked with 
government purpose rights legends wiil 
be released or disclosed to a 
Government contractor performing a 
contract that does not include the clause 
at 252.227-7025, the contract may be 
modified, prior to release or disclosure, 
to include that clause in lieu of 
requiring the contractor to complete a 
use and non-disclosure agreement. 

(6) Contracting activities shall 
establish procedures to assure that 
technical data marked with government 
purpose rights legends are released or 
disclosed, including a release or 
disclosure through a government 
solicitation, only to persons subject to 
the use and non-disclosure restrictions. 
Public announcements in the Commerce 
Business Daily or other publications 
must provide notice of the use and non­
disclosure requirements. Class use and 
non-disclosure agreements (e.g., 
agreements covering all solicitations 
received by the XYZ company within a 
reasonable period) are authorized and 
may be obtained at any time prior to 
release or disclosure of the government 
purpoSe rights data. Documents 
transmitting government purpose rights 
data to persons under class agreements 
shall identify the technical data subject 
to government purpose rights and the 
class agreement under which such data 
are provided. . 

(c) Limited rights. (1) The Government 
obtains limited rights in technical 
.data-

(i) That pertain to items, components, 
or processes developed exclusively at 
pri\'ate expense except when the 

• 

Government is entitled to unlimited 
rights as provided ~. 227.403-5 (a)(2) 
and (a)(4) throup (9); or. 

(ii) Created exclusively at private · 
expense in the performance of a contract 
that does not reqUire the development, 
manufacture, construction. or 
production of items, components. or 
processes. 

(2) Data in which the Government .has 
limited rights may not be used. released, 
or disclosed outside the Government 
without the permission of the contractor 
asserting the restriction except for a use, 
release or disclosure that is- · -

· (i) Necessary for emergency repair and 
overhaul; or, 

(ii) To a foreign government, other 
than detailed manufacturing or process 
data, when use, release, or disclosure is 
in the interest of the United States and 
is required for evaluational or 
informational purposes: 

(3) The person asserting limited rights 
must be notified of the Government's 
intent to release, disclose, or authorize 
others to use such data prior to release 
or disclosure of the data except 
notification of an intended release, 
disclosure, or use for emergency repair 
or overhaul which shall be made as 
soon as _practicable. 

(4) When the person asserting limited 
rights permits the Government to 
release, disclose, or have others use the 
data subject to restrictions on further 
use, release, or disclosure, or for a 
release under 227.403-5(c)(2) (i) or (ii), 
the intended recipient must complete 
the use and non-disclosure ~ment at 
227.403-7 prior to release or disclosure 
of the limited ri2hts data. 

(d) SpecificalTy negotiated license 
rights. (1) Negotiate specific licenses 
when the parties agree to modify the 
standard license rights granted to the 
Government or when the Government 
wants to obtain rights in data in which 
it does not have rights. When 
negotiating to obtain, relinquish, or 
increase the Government's rights in 
technical data, consider the &a~uisition 
strategy for the item, component, or 
process, including logistics support and 
other factors which ~ay have relevance 
for a particular procurement. The 
Government may accept lesser rights 
when it has unlimited or government 
purpose rights in data but may not 
accept less than limited rights in such 
data. The nesoUated license rights must 
stipulate what rights the Government 
has to release or disclose the data to 
other persons or to authorize others to 
use the data. Identify all negotiated 
rights in a license agreement made part 
of the contract. 

(2) When the Government needs 
additional rights in data acquired with 

government purpose or limited rights. 
the contracting officer must negotiate 
with the contractor to determine 
wh~ther there are acceptable terms for 
transferring sudl rights. Generally, such 
negotiations should be conducted only 
when there is a need to disclose the data 
outside the Government or if the 
additional rights are required for 
.competitive reprocurement and the 
anticipated savings expected to be 
obtained through competition are 
estimated to exceed the acquisition cost 
of the additional rights. Prior to 
negotiating for additional rights in 
limited rights data, consider alternatives 
such as-

(i) Using performance specifications 
and form, fit. and function data to · 
acquire or develop functionally 
equivalent items, components, or 
processes; · 

(ii) Obtaining a contractor's 
contractual commitment to qualify 
additional soltrces and maintain 
adequate competition among the 
sources; 

(iii) Reverse engineering, or providing 
items from Government inventories to 
contractors who request the items to 
facilitate the development of equi\'alent 
items through reverse engineering. 

f 227.403-6 Contract clauses. 
(a) Use the clause at 252.22i-7013. 

"'Rights in Technical Data­
Noncommercial Items" in solicitations 
and contracts when the successful 
.offeror(s) will be required to deliver 
technical data to the Government. Do 
not use the clause when the only 
deliverable items are computer software 
or computer software documentation 
(see 227.5), commercial items (see 
227.402-3), existing works (see 
.227.405), or special works (see 227.406); 
in Architect-E:ngineer and construction 
contracts (see 227.407); or, when 
contracting under the Small Business 
Innovative Research Program (see 
227.404). 

(b) Use the clause with its Alternate 
I in research contractS when the 
contracting officer determines, in 
consultation with counsel, that public 
dissemination by the contractor would 
be-

(1) In the interest of the Government; 
and, · 

(2) Facilitated by the Government 
telinquishing its right to publish the 
work for .sale, or to have others publish 
the work for sale on behalf of the 
Government. 

(c) Use the clause at 252.227-7016, 
.. Rights in Bid or Proposal Data". in 
aolicitationsud contracts when the 

_ Government anticipates a need to use, 
subsequent to contract award, technical 
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data included in a bid ar proposal that 
are not required to be delivered lmder 
the contract. 

(d) Use the clause at 252.2%7-70Z5, 
.. Limitations em the Uee ar Disdosure of 
Government Pwmsbed lnfmmation 
Marked with Restrictive Lepnds· I in 
solicitaticms and wnbactswhen it is 
anticipated that the Govemment wilt 
provide the contractors, for pedonwce 
of its contract, technit:a1 data mark«l 
\\'ith another contractor's ~ent 
restrictive Jegen~s. 

(e) Use the provistoli at 252.227-7928, 
""Technical Data m Cmn~er SoftWM'e 
PrevioU!lv Delivered to the 
Govemn;nt", in solicitations when the 
resulting contract will require the 
contractor to deliver technical data. The 

... pro\'ision requires offerors to identify 
any technical data specifi~ in the 
solicitation as deliverable data items 
that are the same or substantially tbe 
same as data items the offerOr bas 
deli\'ered or is obligated to deliver, 
either as a contractor or subcontractor, 
under.any other federal agency contract. 

(fj Use the following dauses in -
solicitations and CO'I!tr'acts that include 
t.~e clausP. a~ 252.227-7013: 

(1) 252.227-7030, .. Technical Data­
Withholding of Payrn~!1t''; 

(2) 252.227-7036, "Certification of 
T~chn..ical Data Conformity"; and. 

(3) 252.227-7037, ··validation of 
.A.sserted Rest.""ictions·· (paragraph (d) of 
tl:e clause contains information that 
must be included in a challenge). 

227.403-7 Use and non-cfisc:Josure 
agreement 

(a) Except as proYided in 22i .403-
;rt.o). technical data or computer 
software delivered to L'le Go\'emment 
with restrictions on use, modification. 
reproduction, release. performance, 
d1splay, or disclosure may not be 
pro\·ided to third parties unless the 
intended rec.ipient completes and signs 
L'i)e use and non-disclosure agreement at 
227.403-7(c) prior to release. or 
disclosure of the data. 

(1) The specific condibons under 
which an intended recipient will be 
authorized to use, modify. reproduce, 
release, perform. display, or disclose 
technical data subject to limited rights 
or computer software subject 1o 
restricted rights must be stipulated in an 
attachment to the use and non­
disclosure agreement. 

{2) For an intended release, 
disclosure, or authorized UBe-af 
technical data or computer software 
subject to special ticense rights, modify 
paragnrph l.(c) mthe use and 
nondisclosure agnJement to enter tM 
conditrons, consistent with the liceMe 
requirements, ~the recipH!Dt•s 

obliptioDs ~ use,IB04!itication.. 
reproducti~. release. pezformaDce, 
display ar d.isClosllre .of the data or 
~eftware. 

tb) The raquhement for ase and_non­
disclosure agreements does not apply to 
Government contractors 'W'bich require 
access to a third~~ data or aoftware 
for the perform.uce ela Gevemmeat 
cootract that contams the clause a1 
252.227-7025 ... Limitations oa the Use 
or Disclosure ef Government Fumished 
lnform.atian Marked with Restrictive 
Legends." 

[1::) The prescribed "1Jse and Non­
disclosure Agreement" is: 
Use and Non...u.cJosure ~ent 

The underaipecl. (lns8l1 Name) 
__ _,~ an sutbtllriad l't:lftseDtatiw of the 
___ (IMmt CGmpmy Name) __ _. 

(which is henWaafter Jeferred &o u the 
"Recipient") requests the Govenunent to 
pnwKie the RecipieDI with technical data or 
computer software Qlereinafter refen-ed to as 
"Data .. ) in \\'hicb the Government's use, 
modification, reproduction, .elease, 
perfonnance, display or t!lisclosuPe rights are 
restricted .. Tbo.e Dew ue identified in en 
attachmem tD this Apeement. In 
consideration for receiving auc.h Data, the 
Recipien! agrees louse the Data strictly in 
accordance with this Agreement: 

(1) The Recipient shall-
-(a) Use, modify, reproduce, release. 

perform, display, or disclose Data marked 
with 8Qvermnent purpose rights or SBIR data 
rights lends only for sowmment purposes 
and shall not do so far an~ CQJJ'UDerci&l 
purpose. Tbe Recipielll ahall not release, 
perfom1. display, or disclose these Data, 

• wi.thout the express written permi55iOD of the 
contractor whose name appears ~ the 
restrictive legend (the .. "Contractor"}. to any 
person other than its subcontractors or 
suppliers, or prospective subcontractors or 
suppliers, who reqai:re Ulese Data to submit 
offers for. ar perform, comracts witb the 
Recipient. The k;ipiem shall require its 
subcontrectors or suppliers, ar prospective 
subc®tractars or suppliers, kllign e u.e and 
non-disclosure agreement prior to d.i&clo!J.ng 
or releasing these Data to such persons. Such 
agreement must be consistent with the tenm 
of this &gieeiDent. 

(b) Vee, medify, Pfpreduce, release, 
perfonn, display, or di.clo. tlcbnical data 
marked with limited rights legeD.ds ODly as 
spacifaed in the -attachment to this 
~greemenl Release, performaDOe, di1play, or 
discloslUe to other perscm.s is DOt authorized 
unless specified in the attachaen.t to this 
Agreement or expressly permitted in writing 
by the Contractor. The Recipient sb&ll 
promptly umify the Goutractar of the 
ex8C\19on af tau Apmat ad ideDtify the 
Contraaar's Data tlaa b.._ • will M 
provid• • the Ra:ipieDt. the Gale .-d pla;e 
the Data were 011 will be aeceMd.. -a the 
name ami adclrels of the Govemm.t office 
that has pmvided ar will provide !he Data. 

(c) Use computer software madsd wUh 
restricted rights legends only in~ 
Of COI:ltract number. fmaert amtract 
Dumberfs) • fte recipie!l't sban not, 

::r.::t.~· enhance, decompile, , « nmne eDgineer the .aftware. 
tim~. - - el c::aapule!' prD8T8!Rl w;th 
mo,. U.U •• "'OIIpater .at .a CiiDe Tbe 
recipient may •t .-... .-rfarm. dUplay, 
or disclose such softwul to .U..S amless 
exp~ parm.itt84 ill Wl'itiq"' tM lice:aaor 
whose name appears iD .the .mictla@end. 
Tbe Recipient shaD promptly .DOtify the 
10ftware 1icansor of the uecution of this 
AgJeement and identify tbe software that has 
beenerwiB be pnwidec! to the Recipient, the 
date aDd place the •ftwme we.e or W11l be 
recai'Ped. and the ume and~ ol the 
Government office that laa .prarided or will 

. provide the IOftwant. 
(d) Use, modify, reproduce, release, 

perform. display, ar disclose Data marked 
· with special license Jighta legends (to be 

completed by the con1racting officer. See 
227.403-7{11)(2). Omit ifnone of the Da1a 
~uested is marked with Special Hcense 
rights legends). 

tzl Tbe lecjpjrnl asraes to adopt or 
establish operatin& procedures and physical 
security measures designed to protect these 
Da1.a from inadvertent release or disclosure to 
unauthorized thiNii parties. 

(3) The Recipienl agrees to accept these 
Data "as is" without any Government · 
representation as to suitability for intended 
use or wananty whatsoever. This disclaimer 
does not afiect any obligation the 
Government may have regardiDg Data 
specified in a contract for the performanC;e of 
that contract. 

(4) Tbe Recipient may enter m:o any 
agreement directly with the Contractor "·i~ 
respect to the use, modification. 
reproduction, release, perfonnance, displa)'·. 
or disclosure of these Data. 

(5) The RecipieDt agrees to indemnify and 
hold hannless the Government, its agents. 
and employees from very claim or liability. 
inclu.d.i.ng ettorneys fees, court costs, and 
expenses arising out of, or iD any ~ay related 
to. the misuse or unauthorized modification. 
reproduction, release, perfonnance. display. 
or disclosure ofDat& received from the 
Government with restrictive Legends b)· the 
Recipient or any person to whom the 
Recipient has released or disclosed the Dzta 

(6) The Recipient is executing this 
Agreement for the benefit of the Contractor. 
The Coctractor is a third party benPficiary of 
this Agreement who, in add;rion to any other 
rights it may have, is intended. to have the 
rights af direct action agaimt the Rec.ipient 
or any other person to wbom the Recipient 
has released or disdosed the Dat-e, to seek 
damages from aDY brach of this_ Agreement 
or to ot.benrme enforce this Agreement. 

(7) The Recipient agrees to destroy these 
Data, and all copies of the Data ill its . 
possession, no later &han 30 days after the 
date sho.wn in pantgrapb (8) of this 
Agrettment, to have all persons to whom it 
released the Data do-se by that date. and to 
DOtify the Contractorth,. the Data have bE-en 
destroyed. 

fl) This Agreeme:at sbalJ 1le effective lor 
the period cammeDCing with.t.b Recipient's 
execution of the Agreement and ending u.pon 
---~Date) . The 
obngaticms i.mpose£i b)· this agreement shall 
survive the eKpiration or tennination of this 
•greement. 
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Recipient's Busitless Name By ______________ _ 

Authorized 
Represer.tative __ -----..,.-­
Represen:.a~ive·s Typed Name and Title Date: 

(End of Use and Non-disclosure Agreement) 

227.403-8 Deferred delivery and deferred 
orc:tertng of technical data. 

(a) Deferred delivery. Use the clause at 
252..227-7026, "'De!etred Delivery of 
Technical Data and Computer 
Software", when it is in the . 
Govemment 's interests to defer the 
delivery of technical data. The ci.ause 
permits the contracting officer to require 
the delivery of data identilled as 
"deferred delivery•• data at any time 
until two years after acceptance by the 
Government of all items {ather than 
technical data items} under the :Contract 
or contract tenninatio:1, whichever is 
later. The obligation of subcontractors or 
snppliers to deliver such technieal data 
expires t\\'O years after the date the 
prime contractor accepts the last item 
from the subcontractor or supplier for 
use in the perfonnance of the contract. 
The contract must specify which 
technical data is subject to deferred 
delivery. The contracting officer shall 
notify the contractor sufficiently in 
advancf:' of the desired deliYery date for 
such data to permit timely delivery of 
the data. 

(b) Deferred ordering. Use the clause 
at 252.227-7027, "Deferred Ordering of 
Technical Data or Computer Software", 
when a firm requirement technical data 
has not been established prior to 
centrad award but there is a potential 
need for the data. U11der this clause, the 
cootracting officer may order any 
technical data that has been generated 
in the performance of the cE>ntract or 
any subcontract thereunder at ~my time 
until th:-ee years after acceptance·or all 

· items (other than technical data) Wlder 
the contract or contract tennination, 
whichever is later. The obligati0!1 o1 
subcontractors to deliver such technical 
data expires three yeS!',S after the date 
the contractor accepts the last it~m 
under the subcontract. \\'hen the data 
are ordered, the delivery dates shaD be 
negotiated and the contrador 
compensated only for converting the 
technical data·into theJrescribed form, 

· reproduction costs, m dativery costs. 

Z27.41S-e ~alt. 
(a) Cop}"isht laMe. (t) "!be ct.. at 

252.227-1013., ,._ m TeclmiraJ 
Data-N~~ • ..,.ms 
a contr.aor to !fUll, or.._ Jar dae 
govemmellt licease J:ittrts wmcb penD( 
the goqnuaent tiD nproc:klca ct.ea. 
distrilme c:Gpies oftbe data, pubticl.y 

perform or dispMy the data or, ttmJush 
tlae right to ~fy data, pi epare 
derivative 'WOrks. The extent to wldcla 
tiJe SG1'M'DII\eut, ad etllen ectiJ11 em its 
beh.lf, may awn.i8e these riFts wries 
for each ol the AandanJ data rights 
licenses obtained lBlder the clause. 
When DOD-standud 1iC8Il8e rishts in 
technical data will be negotiated, 
negotialit the extent ortbe c:oppipt 
license CfHJCUFI'ent with ~CJBs for 
the data rights licease. Do not~ 
a copyright license tMt pro-rides· fewer 
rights than tM 9hl!tUnf lim!Rd ri8bts 
license iD technkal data. 

(2l The claase at 252.227-7013 does 
not permit a contractor to illcorporaa a 
third party's copyrighted data i.uto a 
deliverable data item lmle&S the 
contractor has obtained an appropriate 
license !o: the Government and, when 
applicable, others acting on the 
Government's behalf, or has obtained 
the contracting officer~s written 
approval to do so. Grant approval to use 
third party copyrighted data in which 
the government wiD not receive a 
copyright license only when the 

;--Government ·s requirements cannot be 
satisfied without the third party 
material ar when the Use of the third 
party material will result in a»st saviogs 
to the Government which outweigll the 
lack of a copyright license. 

(b) Copyright considerations­
Acquisition of eJdsting and specja] 
·works. See 227.405 or 227.406 for 
copyright considerations when 
acquiring existing or special works. 

227.C03-t0 COalracD-Id lllciO. 8ad 
...... olllldmlcal ... to "tw::zbll d 
.. ...strlclirl IIMddnga. 

(a) lderJti:ficotiOG reqoiJ?JDa!D (1) 
The srH:icit.atioD prorisian It ZS2.22 1-
7017, "ldeDti.5cation aDd Assertioa ol 
Use, Release,. Cll' Disclosure 
Ratrictioas"', mquims offerors to 
identify to tbe ,.,..,trw:tjag olfi:car, prim 
to cautr.::t --.rd. any tedudol data 
that U. aftilrar aaeJts ltxlu.ld be 
proviciad tD 1M Gnemmeat 1RI:D 

. ,.rictjow oa me, wedjfi etha, 

mproducticm~ ret._ ow .tj.w J. www. 'lw. 
requirameBt ... Da& ~ tD 
restridi.OJB -..:1 ... _, • a::p;dpt. 
The notification and iOmtificeeNa a.t 

· be sub..ittld • • 10 t.eM t.lhe 
offer. If • .s.rvr ilill ..,.-.... d:ae 
Att-dnnat ar W1s .. t wp-.. &lie 
Attachment m .:cec I e widt ... 
requirei..a el die rM fUdea 
pro~ ..:11 r.o..111a11~ • 
minar~. PJwicle ......._._ 
opparhmity to ....ty a ..._ 
~ty ia aca:daaa widt die 
p!'OC8Ikln. • FAR M.485.,. tS.IDT. Aa 
oflerocra fm~ te f:8JIWd she 
~ widNB .... ,...ailled 

by tM wutracting oflicer shall render 
the offer- iBelisible fur RW&rd. 

(2) The proCedures b c.arrecting 
minor informalities aha}) 110t be used to 
«*aiD itdormation ~ asserted 
restrictions or • offenJr's sugsested 
assened rights~· Questions 
regard.iDfJ tbe justificatioa lar an 
usened JeStrid:iQil .. a.tiUted ript s 
category m\lll be pu1'SIIed ill accordance 
wiCh the procedures lit 221.403-13.. 

(3) TU l89tridioDI aD!Blted by a 
sucxasml a&.ar sball be atached to its 
contnK1 ~ iD IK:CD"dace with the 
J:WOCBdures at 227.403-13, tbe parties 
hoe ~~greed that an Iller~ restriction 
is not justified. The cont.~ Attachment 
shall provide the same infmmati.on 
regarding identification of the technical 
data, the asserted rizhts category. tire 
basis for the asse.rt:ioa, ad the ~ of 
'the persOG assarti.ng tl1e restrictions as 
required by paragraph (d) of the 
solicitation provision. Subsequent to 
cont:act awvd.. the clause at 252.227-
7013 ... ltights in Ttdmical Data­
Noncommercial Items" permits the 
contractor to make additional assertions 
1mder certain conditions. Tbe additional 
assertions must be made in accordance 
with the procedures and m the rormat 
prescribed by that clattSe. 

(4) neither the pre- 01 post-award 
assertiOD.S made by the contractOl nor 
the fac:t that cenain assertions ue 
identified in the At1achment to the 
contract, de\ermine the respective rights 
w the parties. As provided at 227.403-
13, the Government has the right to 
review, verify, challenge and validate 
restrictive markings. 

(5) Information provided by offerors 
in response to the aalic:hatioo provision 
may be used ill the sewn:e sejection 
process \o fia.h1ate the impact on 
evaluati011 factors taatmay be created 
by restrictions OD the Gowmment 's 
ability to use or dts=laae tedul:ical data. 

· However, afferars sMll not be 
prohibited from offering products for 
which the offeror is IDtitled te piO\·ide 
the Govemmeot lilaited filb.t.s in the 
technical daea pclatu:i::a& to such 
prochlds aod all'arors lllall DOt be 
mquired.. either • • CDAditicm or beiag 
responaiwe to a~ mas a 
condition for award, to sell or otherwise 
relmqai• my p8lllllr npts ill tllclurical 
elm wbm die ofkror tiD enritled to 
pro...-.. terJ..rricN elBa widJ mmtled ._.. 

(b} ~-.... ~ltt.s. 
the clause at 252.2U~IJJ3 ... llichU ill 
Technical Data-Noncommercial Items" 
reqtth e.-

(1) A contractor who desires to restrict 
the Gowl'llll!e!lt "a rfst* ia tec.hmcal · 
data to place~~ • Die 
data, provides inst:nldiGas a the 
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placement of the restrictive markings, 
and authorizes the use of certain · 
restrictive markings. · 

(2) The contractor to deliver, furnish, 
or otherwise provide to the Government 
any technical data in which the 
Government has previously obtained 
rights with the Government's pre­
existing rights in that data unless the 
parties have agreed otherwise or 
restrictions on the Government's rights 
to use, modify, reproduce, release, or 
disclose the data have expired. When 
restrictions are still applicable, the 
contractor is permitted to mark the data 
with the appropriate restrictive legend 
for which the data qualified. 

(c) Unmarked technical data. (1) 
1echnical data delivered or otherwise 
provided under a contract without 
restrictive markings shall be presumed 
to have been delivered with unlimited 
rights and may be released or disclosed 
without restriction. To the extent 
practicable, if a contractor has requested 
pennission (see 227.403-10(c)(2)) to 
correct an inadvertent omission of . 
xparkings, do not release or disclose the 
technical data pending evaluation of the 
request. 

(2) A contractor may request 
pennission to have appropriate legends 
placed on unmarked technical data at its 
expense. The request must be received 
by the contracting officer within 6 
months follov.1ng the furnishing or 
delivery of such data. or any extension 
of that time approved by the contracting 
officer. The person making the request 
must: 

(i) Identifv the technical data that 
should have been marked; and, 

(ii)-Demonstrate that the omission of 
the marking was inadvertent, the 
proposed marking is justified and 
conforms with the requirements for the 
marking of technical data contained in 
the "Rights in Technical Data-Non­
commercial Items" clause at 252.227-
7013; and, 

(ill) Acknowledge, in writing, that the 
Government has no liability with 
respect to any disclosure, reproduction, 
or use of the technical data made prior 
to the addition of the marking or 
resulting from the omission of the 
marking. 

(3) Contracting officers should grant 
pennission to mark only if the technical 
data were not distributed outside the 
Government or were distributed outside 
the Government with restrictions on 
further use or disclosure. 

227.403-11 Contractor procedures and 
records. 
· (a) The clause at 252.227-7013, 

"'Rights in Technical Data­
Noncommercial Items", requires a 

mntractor, ed ita subcontractors or 
suppliers that will deliver technical data 
with other than unlimited rights, to 
estaolish and follow written procedures 
to assure that restrictive markings are 
used only when authorized and to 
maintain records to justify the validity 
of asserted restrictions on delivered 
data. 

(b) The clause at 252.227-7037, 
"Validation of Asserted Restrictions", 
requires contractors and their 
subcontractors at any tier to maintain 
records suffident to justify the validity 
of restrictive markings on technical data 
delivered or to be delivered under a 
Government contract. 

227 . .o3-12 ·Government right to establish 
conformity of markings. 

(a) Nonconforming markings. (1) 
Authorized markings are identified in 
the clause at 252.227-7013, "'Rights in 
Technical Data." All other markings·are 
nonconforming markings. An 
authorized marking that is not in the 
form, or differs in substance, from the 
marking requirements in the clause at 
252.227-7013 is also a nonconfonning 
marking. 

(2) Tlie correction of nonconforming 
markings on technical data is not 
subject to 252.227-7037, "Validation of 
Asserted Restrictions". To the extent 
practicable, the contracting officer 
should return technical data bearing 
nonconforming markings to the person 
who has placed the nonconforming 
markings on sucn data to provide that 
person an opportunity to correct or 
strike the nonconforming marking at 
that person's expense. If the person who 
has placed the nonconforming marking 
on the technical data fails to correct the 
nonconformity and return the corrected 
data within 60 days following the 
person's 1-ec:eipt of the data, the 
contracting officer may correct or strike 
the nonconformity at that person's 
expense. When it is impracticable to 
return technical data for correction, 
contracting officers may unilaterally 
co~ any nonconforming markings at 
Government expense. Prior to correction 
of the nonconformity, 'the data may be 
used in accordance with the proper 
restrictive marking. 

(b) Unjustified markings. (1) An 
unjustified marking is an authorized 
marking that does not depid accurately 
restrictions applicable to the 
Government's use, modification, 
reproduction, release, performance, 
display, or disclosure of the marked 
technical data. For example, a limited 
rights legend placed on technical data 
pertaining to items, components, or 
processes that were developed under a. 
Government contract either exclusively 

at Government expense or with mixed 
funding (situations under which the 
Government obtains unlimited or 
government purpose rights) is an 
unjustified marking. 

(2) Contracting officers have the right 
to review and challenge the validity of 
unjustified markings. However, at any 
time during performance of a contract 
and notwithstanding the existence of a 
challenge, the contracting officer and 
the person who has asserted a restrictive 
marking may agree that the restrictive 
mar~g is not justified. Upon such 
agreement, the contracting officer may. 
at his or her election, either-

(i) Strike or correct the unjustified 
marking at that person's expense; or, 

(ii) Return the technical data to the 
person asserting the restriction· for · 
correction at that person's expense. If 
the data are returned and that person 
fails to correct or strike the unjustified 
restriction and return the corrected data 
to the contracting officer within sixty 
(60) days following receipt of the data. 
the unjustified marking·shall be 
corrected or stricken at that person's 
expense. 

227.403-13 Government right to review, 
verify, chaHenge and validate asserted 
r.strictions. 

(a) General. An offeror's assertion(s) 
of restrictions on the Government's 
rights to use, modify, reproduce, release, 
or disclose technical data do not, by 
themselves, determine the extent of the 
Government's rights in the technical 
data. Under 10 U.S.C. 2321, the 
Government has the right to challenge 
asserted restrictions when there are 
reasonable grounds to question the 
validity of the assertion and continued 
adherence to the assertion would make 
it impractical to later procure 
competitively the item to which the data 
pertain. 

(b) Pre-award considerations. The 
challenge procedures required by 10 
U.S. C. 2321 could significantly delay 
awards under competitiv~ 
procurements. Therefore, avoid 
challenging asse~ed restrictions prior to 
a competitive contract award unless 
resolution oi the assertion is essential 
for successful completion of the 
procurement. 

(c) Challenge and validation. 
Contracting officers must have 
reasonable grounds to challenge the 
current validity of an asserted 
restriction. Before issuing a challenge to 
an asserted restriction, carefully 
consider all available information 
pertaining to the assertion. All 
challenges must be made in accordanc~ 
with the provisions of the clause at 
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252.227-7037. "Validation of Asserted 
Rest:ictior1~ ·•. 

(1} Challenge period. Asserted 
restrictions should be reviewed before 
acceptance of te±nical data deliverable 
under the contract. AssertiOBS m".JSt be 
cballent;ed within 3 years after final 
paycent 1mder the contract or three 
yea..'"S after delivery of the data, 
wbich~\·er is later. Hvw~ver, restrictive 
markings lru'Y be challenged at any time 
if the technical data-

(i) Are p:.blicly available without 
restrictions; 

(ii) Have been provided t{) the United 
States without restriction; cr. · 

(iii) Have been ot!:er\\·ise made 
available v.ithout restriction other than 
e release or disclos:.;.re resulting from the 
sale, transfer, o.r other assignment cJ 
interest in the s.:lftwa:e to a..11other party 
or thf sale or transfer of some oc all of 
a busine:ss entity or its assets to mother 
party. . 

(2) Pre·:hcllenge re-=Juest.s for 
informa~ion. (i) Afte; consideration of 
the situauor-s cescribed in 227.403-
13(c)(3). co::l~acting officers may 
request thf: person assertin~ a restriction 
to fum~ st. a '-''"!'itten exj:>lanatia.n .of the 
f~cts .a."'ld :upp.orting doc·..n:ner.tatiOD ror 
the assc:;:-tic.n iD sufficient detail to 
enable t~e contrac:.ing ohice!' to 
deterrr. ·~::e :be validitv of tlre assertion. 
Additio:1::l s~pport.ilig documen.ta.tion 
may be requ?.sted wh~ the explar.at:ion 
providE-d by the person ma:ki:n.g the 
assertion do-:'s n~. i.:: tbe can+..ractin.g 
officer's opinion. establish the validity 
of the a.s~e.:1i::r.1. 

(ii) If the person asser.ing t.~e 
rt-striction fails to resp~d to tbE 
contracting Gfficer's :request for 
informatior. or additional ~pparting 
documentatiGn or if the information 
submitted does not justify the asserted 
restric!ion, a cha!Jenge should be 
CO!!.Sidere.d. 

(3} Tr:msacL'ng mctters direcaly M'ith 
subcontrcclors. The cl.a"JSe at 252.227-
703i obtcUI1s the contractor's agreement 
that the Governlllfmt may transact 
matter~ u.nder the clause directly with a 
subcont.rlctcr. at any tier, without 
creeting or implying privity of cootract 
Contracting oifcers should permit a 
subcontractor or supplier to transact 
challenge and vaJidaticm matters 
directlv with the GovemmeDt when-

(i) A. subcontractor's or supplier's 
business interests in its technical data 
would be com promi.d if the data were 
discltm!d to a higher tier contractor; or, 

(ii) Then is reason m belien that the 
cantract« will DO( respond m a t.iJIR!y 
maru:er kl 1 cha:}lenge and a failure to 
respond would jeopardize a 
subcontractor's or suppDer's risht to 
assert restrictions; .or, 

(iii) Reqwested to do so&, a 
subcontractor or su{>plier. 

(4) Challenge nDUce. Do DOl issue a 
challe~~ge DcstiC:e tmlesis there are 
re~nabie grotmds to question the 
validity of an assertion. Assertions may · 
be challenpd whethef 01' DDt &llf>por.ing 
documellliatian was requested from the 
persoa asserting dle restric:tiaa. 
Challenge DOtices must k. iD ~g 
and issued to tbe CO!ltm.ctor or, after 
consideration of the situations described 
in 227 .4113-13(c)if3), the person asserting 
the restridioa. The dlalleap nGtice 
mast include the i:Dfom&ion iD 
paragraph (d} of~ cmuse Ill %S2.%2i­
.;7037, ·"Validation ai Asserted 
Restrictions." 

·cs) Extension of response time. Tbe 
contracting officer, at his CD' her 
discretian, mav extend the t.ilae for 
response coot&.ined in 1 cballmlge 
notice, a& appropriate, if the amtractor 
submits a timely writtert r.eqnest 
showing the need for a:kbtional time to 
prep.ate a response. 

(6) Contracting officer's ftNJl tkchion. 
Contracting offi<:eJ:S must issue 1 final 
decision for eath challenged assertion, 
whether or not the asserrum has been 
justified. 

(i) A contracting. officer's fma.l 
decisioo that an assertioB i5 :a.ot justified 
must be issued as SOOil as pradicable 
following the failure oi the penon 
asserting the restriction to respood to 
the contracting o.fficer's chaU?&@e 
within sixty (60) days, or any eneDsion 
to that time granted by the cos:rtracting 
officer. 

(ii) A contracting officer who, 
following a challenge and response by 
the person asserting the rettridion, 
determines that an assened restriction is 
justified, shall issue a fiAal decision 
sustaining the -.rali dity of tbe U9elted 
restriction. If the asserted restriction 
was made subeequem k> submisUon of 
the co:atractor's offer, a-dd U:!e auerted 
restriction to the contract Abachmem. 

Uii} A contracting ofiicef "~o 
determines that tDe validity of an 
asserted restriction has aoi been 
justified shall issue a contr&."iiDg 
of&:er's fiDal dedik»D withla t8e time 
frame5 pesaibed iiD 252.22.7-1037. 
''Va.\iGatioll of AMerted Rearictions. '' 
As provided in parapape (f) of tUt 
cl&llM, the Govemmer:t.t is obiipted to 
continue to re£PSCt tlae uaened 
)'MtrjctMlQS tanugh hal clispGiiiitw ai 
any appeal &Rless t8e ~ Hlad 
notifies the person asserting tt. 
restriction that urgent or compelling 
circu!llstancn-doDOt permit the · 
GoYemment to continue to respect the 
asserted restriction. 

(7) ltlc.tltipk eltaRtlltfJPJS ~ im t!SSe'tted 
restrict.icm. WheB 1!ftOI'e dnm OBe 

contrad:iJl! officer challenges an 
asserted resuiction, the COJ'ltracting 
officer wtlo made the earliest chalJe::ge 
is responsib1e for coordinating the 
Government challenges. 11-at 
contracting offir:er shall consult with all 
other con tnrcting offi c:ers making 
challenges, verify that all challengE's 
apply to the SL'"Ile asserted restriction 
and, after c:onsuhing. with the 
·contractor, subcontractor, or supplie::­
asserting the reitrlction, issue a 
schedule tllat prm.ides that person a 
reasonable opportunity to respond to. 
eac.b ch.aller!S(e. 

(8) ValidaJon. Only a contra.cti'1.g 
officer's final decision, or actions of an 
agency board of contract appeals or a 
court of competeD! ~urisdiction, tha~ 
sustain the validity of an asserted 
restriction constitute va.lid.ation of lb e 
asserted restricti~ 

m.403-M Ccinfonftlty, ~M:e, and 
warram, ol ~ c:tata. 

(a) Statutory ;equirements. 10 US. C. 
2320-

(1) Require! contl'actors to furnish 
writter. MS'U..ML"lCe at the time technical 
data are delivered or are made a~ailable 
to the Goven.uent that L~e trlnicsl 
da~a a•··e cmnplete, ac\:'UJ"ate, and sati~f)· 
the requirements of the cCtntract 
concerning such data;· 

(2) Provides for the estab!ishment of 
remedies applicable to technia.l &:a 
fo1.md to be L"'lcomplete, inadequate, or 
not to satisfy the requirements of the 
contract concerning such data; ar.d. 

(3} Authorizes agency heads to 
withhold payments (or exercise S'..::h 
other remedies and agency bead 
considers appropriate) during any 
period if the c:orrtract.or does mot m ee1 
the requirements of the contract 
pertaining to the delivery of technical 
data. 

(b) Conformity and acceptance. ( 1} 
Solicitations and =ontracts requiring the 
delivery of technical data shall specify 
the requirements the data must satisfy to 
be acceptable. Contracting officers, or 
theil' authorized representatives, are 
responsible for determining whether 
teclutical data tendered for acceptance 
conform to the contractual 
requirements. 

(2) The clause at 252.227-7030, 
•'Teclmtcal Data-Withholding af 
Payment" pnrrides for withholding np 
to left percem of the comract price 
pending correcticm ar replacement of 
the nonconforming technical data or 
negctiation af an equitable reduction in 
contract price. The amotmt subject to 
.withholding may be expressed as a fixed 
dollar amomrt ar as a percentage of the 
con&ract price. In either case, the 
amount shall be determined giving 
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consideration to the relative value and 
importance of the data. for example-

(i) When the sole purpose of a 
contract is to produce the data, the 
relative value of that data may 
considerably higher than the value of 
data produced under a contract where 
the production of the data is a 
secondary objective; or, 

(ii) When the Government will 
maintain or repair items, repair and 
maintenance data may have a 
considerably higher relative value than 
data that merely describe the item or 
provide performance characteristics. 

(3) Do not accept technical data that 
do not conform to the contractual 
requirements in all respects. Except for 
nonconforming restrictive markings (see 

-.227.403-14(b)(4)), correction or 
replacement of nonconforming data, or 
an equitable reduction in contract price 
when correction or replacement of the 
nonconforming data is not practicable or 
is not in the Government's interests, 
shall be accomplished in accordance 
with-

(i) The provisions of a contract clause 
providing for inspection and acceptance 
of deliverables and remedies for 
nonconforming deliverables; or, 

(ii) The procedures at FAR 46.407(c) 
through (g). if the contract does not 
contain an inspection clause providing 
remedies for nonconforming 
deliverables. 
. (4} Follow the procedures at 227.403-

12(a)(2) if nonconforming markings are 
the sole reason technical data fail to 
conform to contractual requirements. 
The clause at 252.227-7030 may be 
used to withhold an amount from 
payment, consistent with the terms of 
the clause, pending correction of the 
nonconforming markings. 

(c) \.1.'arranty. (1) The intended use of 
the tecbrJcal data and the cost, if any, 
to obtain the warranty should be 
considered before deciding to obtain a 
data warranty (see· FAR 46.703). The fact 
that a particular item, component, or 
process is or is not warranted is not a 
consideration in determining whether or 
not to obtain a warranty for the 
technical data that pertain to the item, 
component, or process. For example, a 
data warranty should be considered if 
the Government intends to repair or 
maintain an item and defective repair or 
maintenance data would impair the 
Government's effective use of the item 
or result in increased costs to the 
Government. 

(2) As prescribed in 246.710, use the 
clause at 252.246-7001, "Warranty of 
Data", and its alternates, or a 
substantially similar clause when the 
Government needs a specific warranty 

. of technical data. 

227 . .a3-15 . SUbcOntractor rtghta In 
tllchntcal data. 

(a) 10 U.S.C. 2320 provides 
subcontractors at all tiers the same 
protection for their ~ghts in data as is 
provided to prime contractors. The 
clauses at 252.227-7013, "Rights in 
Technical Data-Noncommercial 
Items", 1md 252.227-7037, "Validation 
of Asserted Restrictions"·, implement 
the statutory requirements. 

(b) 10 U.S.C. 2321 permits a 
subcontractor to transact directly with 
the Government matters relating to the 
validation of its asserted restrictions on 
the Government's rights to use or 
disclose technical data. The clause at 
252.227-7037, "Validation of Asserted 
Restrictions" obtains a contractor's 
agreement that the direct transaction of 
validation or challenge matters with · 
subcontractors at any tier does not 
establish or imply privity of contract. 
When a subcontractor or supplier 
exercises its right to transact validation 
matters directly with the Government, 
contracting officers shall deal directly 
with such persons, as provided at 
227 .403-13(c)(3). 

(c) Require prime contractors whose 
contracts include the following clauses 
to include those clauses, without 
modification except for appropriate 
identification of the parties, in contracts 
with subcontractors or suppliers, at all 
tiers, who will be furnishing technical 
data in response to a government 
requirement. 

(1) 252.227-7013, "Rights in 
Technical Data-Noncommercial 
Items"; 

(2) 252.227-7025, ··Limitations on the 
Use or Disclosure of Government 
Furnished Information Marked with 
Restrictive Legends.' 

(3) 252.227-7028, "'Technical Data or 
Computer Software Previously 
Delivered to the Government"; and, 

(4) 252.227-7037, "Validation of 
Asserted Restrictions". 

(d) Do not require contractors to have 
their subcontractors or suppliers at any 
tier relinquish rights in technical data to 
the contractor, a higher tier 
subcontractor, or to the Government, as 
a condition for award of any contract, 
subcontract, purchase. order, or similar 
instrument except for the rights 
obtained by the Government under the 
"'Rights in Technical Data­
Noncommercial Items" clause contained 
in the contractor's contract with the 
Government. 

227.403-16 Providing technical data to 
foreign governments. foreign contractors, 
or International organizations. 

Technical data may be released or 
disclosed to foreign governments, 

foreign contractors, or international 
organizations only if release or 
disclosure is otherwise permitted both 
by Federal export controls and other 
national security laws or regulations. 
Subject to such laws and regulations, 
the Department of Defense-

·(a) May release or disclose technical 
data in which it has obtained unlimited 
rights to such foreign entities or 
authorize the use of such data by those 

·entities. 
(b) Shall not release or disclose 

technical data for which restrictions on 
use, release, or disclosure have been 
asserted to foreign entities, or authorize 
the use of technical data by those 
entities, unless the intended recipient is 
subject to the same provisions as 
included in the use and non-disclosure 
agreement at 227.403-7 and the 
requirements of the clause at 252.227-
7013 governing use, modification, 
reproduction, release, performance, 
display, or disclosure of such data ha\'e 
been satisfied. 

227.403-17 Overseas contracts with 
foreign sources. 

(a) The clause at 252.227-7032, 
"Rights in Technical Data and Computer 
Software (Foreign)" may be used in 
contracts with foreign contractors to be 
performed overseas, except Canadian 
purchases (see 227.403-17(c)) in lieu of 
the clause at 252.227-7013, "Rights in 
Technical Data-Noncommercial Items" 
when the Government requires the 
unrestricted right to use, modify. 
reproduce, release, or disclose any 
technical data to be delivered under the 
contract. Do not use the clause in 
contracts for Existing or Special Works. 

(b) The clause at 252.227-7032 may 
be modified to accommodate the needs 
of a specific overseas procurement 
situation, provided the Government 
obtains rights to the technical data that 
are not less than the rights the 
Government would have obtained under 
the data rights clause prescribed in this 
Part for a comparable procuremPnt 
performed within the United St,•ies or 
its possessions. 

(c) Contracts for Canadian purchases 
shall include the appropriate data rights 
clause prescribed in this Part for a 
comparable procurement performed 
within the United States or its 
possessions .. 

227.404 Contracts under the Small 
Business Innovative Research Program. 

(a) Use the clause at 252.227-7018, 
"Rights in Technical Data and Computer 
Software-Small Business Innovative 
Research Program", when technical data 
or computer software will be generated 
during performance of contracts under 
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the Small Business lnnovath·e Research 
(SBTR) pro~. 

(b) Under that clause, the Go\'ernment 
obtains a royalty free license to use 
tec.b.J,ical data marked with llli SBIR 
Data Rights legend only for Government 
purp"lses during the period commencing 
with contract award and ending 5 years 
after completion of the project under 
which the data were generated. Upon 
expiration of the 5 year restrictive 
license, the Government has unlimited 
rights in the SBIR data. During the 
license period, the Government may not 
release or disclose SBIR data to any 
person other than-

(1) For evaluational purposes. 
(2) As expressly permitted by the 

contractor; or, 
(3) A use, release, or disclosure that 

is -necessa.ry for emergency repair or 
overhaul of items opere ted by .the 
Government. · 

(c) Do not make anY rc1E>:ase or 
disclosure permitf.ed ·b} 22i .404\b) 
unless, prior to relea~e or disclosure, the 
intended recipier.t is subject to the use 
and non-disc]osare agreement at 227-
403-7. 

(d) Use the clause wit..1 its Alternate 
1 in research contracts when the 
cont!'acting officer determines, in 
consultation with counsel, that public 
disserni::;ation by the contractor wou!d 
be--

(1) In the interest of the Goverr.ment; 
and. 

(2) Facilitated by the Government 
relinquishing its right to publish the 
work for sale, or to have others publish 
the work for sale on behalf of the 
Government. 

(e) Use the follov.ing provision and 
clauses in SBIR so1icitations and 
contracts that include the clause at 
252.227-7018: 

(1) 252.227-7017, "Identification and 
Assertion of Use, Release, or Disclosure 
Restrictions"; 

(2) 252.227-70~ 9, "Validation of 
Asserted Restrictions~ornputer 
Software"~ 

(3) 252.227-7030, "Technical Data­
\Vithholding of Payment"; 

(4) 252.227-7036, "Certification of 
Technical Data Conformit~"; and, 

(5) 252.227-7037, "Validation of 
Asserted Restrictions" (paragrSph (d) of 

· the clause contains information that 
must be included in a challenge). 

(0 Use the following clauses and 
provision in SBIR s_olicitations and 
contracts in accordance with the 
guidance at 227.40~ (c), (d), and (e) 

(1) 252.227-7016, "Rights in Bid or 
Proposal Data''; 
· (2) 252.227-7025, "Limitations on the 
Use or Disclosure of Government 
Furnished Information Marked with 
Restrictive Legends"; and 

(3) 252.227-7028, Technical Data or 
Computer Software Previously 
Delivered to the· GOvernment." 

§227 .405 Contracts for lhe -=qulsttion or 
existing works. 

§ 227.405-1 GentraJ. 
(a) Existing works include motion 

pictures, television recordings, video 
recordings, and other audiovisual-works 
in any medium; sound recordings in any 
medium; musical, c;lramatic, and literary 
works; pantomimes and choreographic 
works; pictorial, graphic, and sculptural 
works; and, works of a similar nature. 
Usually, these or similar works were not 
first created, developed, generated, 
otiginated, prepared, or produced under 
a Government contract. Therefore, the 
Government must obtain a license in the 
work if it intends to reproduce the work, 
distribute copies of the work, prepare 
deri\·ative works, or perform or display 
the work publicJy. \Vhen the 
Government is not responsible for the 
content of an existing work, it should 
require the copyright owner to 
indemnify the Government for liabilities 
that may arise out of the content, 
performance, use, or disclosure of such 
data .. 

(b) Follow the procedures at 227.406 
for works which will be first created, 
developed, generated. originated, 
prepared, or produced under a 
Government contract and the 
Government needs to control 
distribution of the work or has a specific 
need to obtain indemnity for liabilities 
that may arise out of the creation, 
content, performance, use, or disclosure 
of the work or from libelous or other 
unlawful material contained in the 

. work. Follow the procedures at 227.403 
when the Government does not need to 
control distribution of such works or 
obtain such indemnities. 

1 2Z7 .405-2 Acquisition of existing works 
without modification. 

(a) Use the clause at 252.227-7021, 
"Rights in Data-Existing WorkS" in 
lieu of the clause at 252.227-1013, 
"Rights in Technical-Data­
Noncommercial Items", in solicitations 
and contracts excJusi\'ely for existing 
works when: 

( 1) The existing works will be 
acquired without modification: and, 

(2) The Government requires the right 
to reproduce, prepare derivative works, 
or publicly perform or display the 
existing works; or, 

(3) The Government has a specific 
need to obtain indemnity for liabilities 
that may arise out of the content, 
perfonnance, use~ or disclosure of such 
data. 

(b) The clause at 252.227-7021, 
.. Rights in Data-Existing \.Yorks", 
provides the Government, and others 
acting on its behalf, a paid-up, non· 
exclusive, i.rTevocable, worldwide 
license to reproduce, prepare derivativP. 
works and publicly perform or display 
·the works called for by a contract and 
to authorize others to do so for 
Government purposes. 

(c) A contract clause is not required 
to acquire existing works such as books, 
magazines and periodicals in any . 
storage or retrieval medium, when L~e 
Government will not reproduce_ the 
books, magazines or periodicals, or 
prepare deriva~ve works. 

1227.405-3 Acqufsltion of modffted 
existing works. 

Use the clause at 252.227-7020. 
"Rights in Data-Special \Vorks", in 
solicitations and contracts for modified 
existing works in lieu of the clause at 
252.227-:7021, "Rights in Data-Existing 
Works." 

f 227.406 Contracts tor special works. 
(a) Use the clause at 252.22.7-7020, 

.. Rights in Special Works" in 
solicitations and contracts where tbe 
Government has a specific need to 
control the dist'ibution of works first 
produced, created, or generated in the 
performance of a contract and required 
to be delivered under that contract, 
inc1uding controlling distribution by 
obtaining an assignment of copyright. or 
a specific need to obtain indemnity for 
liabilities that may arise out of the 
content, performance, USE', or disclosure 
of such works. Use the clause-· 

(1) In lieu of the clause at 252.22i-
7013, ··Rights in Technical Data­
Noncommercial Items", when the 
Government must own or control 
copyright in all works first produced, 
created, or generated and required to be 
delivered under a contract. 

(2) In addition to the clause at 
252.227-7013, "Rights in Technical 
Data-Noncommercial Items" when the 
Government must own or control 
copyright in a portion or 8 work first 
produced, created, or generated and 
required to be delivered under a 
contract .. The specific portion in which 
the Government must ov.'ll or control 
copyright must be identified in a special 
contract ~ui.rement. 
. (h) Although the Government obtains 
an assignment of copyright and 
unlimited rights in a special work under 
the clause at 252.227-7020, the 
contractor retains use and disclosure 
rights in that work. If the Government 
needs to .restrict a contractor's rights i o 
use or disclose a special work, it mu-,t 
also negotiate a special license which 
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specifically restricts the contractor''. use coutrol of the data peJt.aiDiDc to the 
or disclosure rights. · · design by iDcluciia& the cJaW;a at 

(c) The clause a1252.227~7020 does 252.227-7023. ••Diawmpand O&ber 
not permit 8 cootractor to incorporate Data to Become Property of 
into a speclaJ work any w~b ~emment .. , m "SolidtatieM and 
copyrighted by others wiless the · contracts. 
contl'&ctor obtains the contrad.ing (c) The Government ahall obta.iD 
officer"s permisslDn to do so and obtains unlimited rights in shop dra~ fDr 
for the Government a non-exclusive, const:nJction.·lD solidtations and . 
paid up, world-wide license to~ . contracts caltiDj for clelivery of shop 
and distribute copies of that M'ork. to d:rawings, include the clause at . 
prepare derivative works, to perform or 252.%%7-1033, Rights in·Shop Drawings. 
display publicly any portion of the 
work, and tD permit others to do so for 22l.A07-a a-, &Aaf•ean-..on 
government purposes. Grant perzni.Woo · :_"" Bet r r r:~a.- dl:nt 5 V1 
only "'hen the Government's 
requirements cannot be satisfied unlei& ibe piOrisioos and dau- required 
the third partv work is included in the bv 227.407-1 sball DOt be wal when 

J die acquisitioo is limited t-deliverable work. ...-
:{d) Examples of works which may be (a) Construction supplies or materials: 

procured under the "Rights m· Special Dl) Experimental, developmental, or 
Works•' clause include, but are not researdl wurL or test and evaluation 
limited, to audiovisual works, computer studies of s1ructures, equipment, 
data bases. computer software · proarsses, or materials for use in 
documentation, scripts. soundtrack.s, construction; or. 
musical compositions. and adaptations: (c) Both. 
histories of departments, agencies, 227.407-3 Approval of I8Stricled designs. 
services or units thereof; sur\'eys of The clause at .252.227-7024 ... Notice 
GO\·emment establishments; · and Approval of Restricted Designs", 
instructional wen-s or guidance to may be included in architect-engineer 
GO\·ernment officeTS and employees on contracts to permit the Government to 
the discharge of their official duties; make informed decisions concerning 
reports, books, studies, SUT\reys or · · f th ..a-w. 
similar documents~ collections of data nonoompetltive aspects 0 e ~o0· 
containing information pertaining to 227.408 Contractor dati repositories. 
indi\'iduals that. if disclosed, would (a} Contractor data repositories ma)· 
\'iolate the right of privacy or publicity be established v:hen permitted by 
of the individuals to whom the agency procedures. The oontractual 
infor~tion ft>lates; or. in\'estigati\re instrument establishing the data 
reports. repository must require, as 8 minimum. 
227.407 Contracts for architect-eogineer the data repositOI)' management 
services. con tractor to-

This section Sets forth policies and (l) Establish and .maintain adequate 
procedures. pertaining to data, procedur~ for protecting technical data 
copyrights. and restricted designs delivered to or stored at the repository 

from unauthorized relaase or disclosure; 
unique to the acquisition of (Z) Establish and maintain adequate 
construction and architect-engineer 
ser\'ices. procedures for controlling the release or 

disClosure of technical data from tbe . 
repository to third parties consistent 
with the Ccmmunent 's rights iD sudl 
data; 

227.407-1 Architecwral designs and data 
clauses for archltec1-englneer or 
cons~ctioncon~c~. 

(a) Except as provided in 227.407-
l(b}, use the clause at 252.227-7022, 
··Government Rights (Unlimited)". in 
solicitations and contracts for archited· 
engineer services and for construction 
involving &.Jcllltect-eogineer services. 

(b) When the purpose of a contract for 
architect-engineer services or for 
construction involving architact­
engineer services is to obtain a unique 
architectural design of a building. a 
monument. or construction of similar 
nature, which lor artistic. aesthetic or 
other special J'8a.sOD5 the Government 
does not w8Jl.t duplicatad, the 
Government may acquire exclusive 

(3) When J8QUired by the conUacting 
officer, deliver Gat. to the Government 
on paper or iD other apecified media; 

( 4j Be responsible fDr maint.aining the 
currency of d~t8 delivered ditactly by 
Govemmaat caotmaors or 
subcontractors to the repository; 

{5) Obtain WIB and nOIHlisclosure 
agreamsnts.(aee 227.403-7) fmm aU 
persons ID whom pvenuDellt pmpoee 
rights data is released or disclosed; and, 

(8) Jpdemnjfy the GovemmeDt .from 
any lillbiJity to data ~waem er licen.OI'S 
resulting from. or as a caoseqaeoce. o.f 
a mlaue or diec:lasnnt of techaical data 
made by the data repository contractor 

or its oflicars, employees. -.gents. or 
representatives. 

it) If the c:oatmctm is or will be the 
data reposi&oey 1D8J1118r. U1e 
contmciDr's dala JD8Da881D8Z1t and 
diltributiCIIl ~apaDSibilities must be 
;.t.wm lied iD the am tract or the amtra ct 
must selaeDCe th.e agJeetnelll between 
the Goverrmalt and tlle contractor that 
establisbes those .. ponsibilities. 

(c) If the cca!ndor is Dot and will not 
be the data repository manager, do not 
require a CDDtnlctor or subcontractor to 
deliver tedmical date Jnll'ked with 
limited rights Jesends to a data 
repository managed by another 
contractor unless the contractor or 
subcontractor wtm has asserted limited 
rights agrees to release the data to the 
repository or bas authorized, in writing. 
the Government to do so. 

(d) Repository procedures may 
provide for the acceptance, delivery, 
and subsequent distribution of technical 
data in storage media other than paper, 
induding direct electronic exchange of 
data between two computers. The 
procedures must provide for the· 
identification or any portions of 1M data 
provided with restrictive legends. when 
appropriate. The acceptance criteria 
must be consistent with the authorized 
delivery forma1. 

Subpat1227.5-Rights in Computer 
Software and Computer Software 
Documentation 

8. A new subpart 227.5 is added to 
read as follows: 

227.5 Rlgh~ in computer software and 
computer softwaN documentation 
Sec. 
227.500 Scope of subpart. 
227.501 Definitions. · 
227.502 Commercial computer software anci 

commercial computer software 
documentation. 

227.502-1 Policv. 
22 7 .~2-2 Obcaining mmmerciaJ computer 

software or commercial computer 
.10ftware documentation. 

227.502-3 Rights ia oommercial computer 
software orClOillJDercial mmputer · 
software documentation. 

227.502-1 CoDtract clal.l5e. 
227.503 ·Noncnmme«rial computer softwart! 

nd axnputer software documentation. 
227.503-1 Policy. 
227 .503-Z Acquisition of noncommercia] 

computer «tftwa.re and computer 
10ftwwe documeetation. 

227.503-3 BarJy ldea.ti&cation of compute!' 
mftware ~ camp.ster.10ftware . 
. Ma,nnentalioa ID be furnished to the 
Government with restrictioat; dn use. 
reproduction. or di5dosure. 

227.503-t . LicBDee rights. 
227.501-5 Gowrmnent rights. 
227.50~ Cont::ractclauns. 
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227.503-7 !Reserved) 
22i .503-8 Deferred delivery and defen-ed 

ordering of co~.1puter software and 
computer software documentation. 

227.503-9 Copyright. 
·227.503-10 Contractor ident}fication ~nd 

..- · marking of computer software or 
computer softwa.--e documentation to be 
furnished with restrictive markings. 

227.503-11 Contractor procedures and 
records. 

227.503-12 Government rig.~t to establish 
conformity of mc.rkings. · 

22i.503-13 Gove:-nment right to review •. 
verify, challenge, and validste asserted 
resmctions. 

227.503-14 Conformity, acreptar:ct>, and 
warrant)' of computer software and 
computer software documentation. 

227.50~15 Subcontractor rights in 
computer softwa"e or computer software 
documentation. 

2:!7.503-16 Providing computer software or 
computer software documen:c;tion to 
foreign govemrm:nts. foreign cor:tractors, 
or international organizatior.s. 

22i.503-1 i 0Yerseas c.on~rac:s with fore:gn 
sources. 

227.504 Contrac~s under the Si:1<:ll Bus:r.!'ss 
Innovative ResP.arch Program. 

227.505 Contracts fer special wor).s. 
227.506 Contracts for architert-engine>r.r 

services. 
Z27.S07 Contrac:or cia:a repos;toril-S 

227.5 Rights In computer software or 
computer software documentation. 

227.500 Sco.,e of su~part. 

This subpart-
(a) Prescribes policies a...,d procedures 

for the acquisition of computer software 
and cow.puter software docurne:r.tation, 
and the rights to use, modify, reproduce, 
release, perform, display, or disclosure 
such sc~\'.:a:;e or docwne.~tation. It 
implements requirements in L~~ 
follo•.ving laws and Executin~ Ordf'.r: 
10 u.s.c. 2302{4) 
10 U.S.C. 2305 (subsection (d)(4)} 
10 u.s.c. 2320 
10 u.s.c. 2321 
10 u.s.c. 2325 
Executive Order 12591 (sub~ection 

1(b)(6J) 

{b) Does not apply to computer 
soft\•vare or cornpu!er software 
documentation acquired under GS.-\ 
schedu!e contracts. 

227.501 Definitions. 

(a) As used in this subpart. unless 
otherwise specifical1y indicated. the 
terms offeror and controdor include an 
offeror's or contractor's subcontractors, 
suppliers, or potential subcontractors or 
suppliers at any tier. 

(b) Other terms used in this subpart 
are defined in the clause at ·252.22i-
7014, "Rights in Computer Software and 
Computer Software Documentation." 

227.502 Cornmet clal COII'IpUt8r 10ftwaN 
Mel commercial computer 80ftware 
documentation. 

227.502-1 PoUcy. 
(a) Commercial computer software or 

commercial computer software 
documentation shall be acquired under 
the licenses customarily provided to the 
public unless such licenses are 
inconsistent \\ith Federal procurement 
law or do not otherwise satisfy user 
needs. 

(b) Commercial computer software 
and commercial computer softwQTe 
·documentation shall be obtained 
competitively. to the maximum extent 
practicable, using firm fixed price 
contracts or firm fixed priced orders 
under available pricing schedules. 

(c) Offerors and contractors shall not 
be required to-

(1) Furnish technical information 
related to commercial computer 
software or commercial computer 
software documentation that is not 
customarily proVided to the public 
except for infonnation documenting L'-le 
specific modifications made to such 
software or documentation to meet the 
requirements of a DoD solicitation; 

(2) Relinquish to, or otherwise 
provide, the Government rights to use, 
modify, reproduce. release or disclose 
commercial compu\er software or 
commercial computer software 
documentation except for a transfer of 
rights mutu~lly agreed upon. 

227.502-2 Ob1aintng commerelal 
computer software or commercial computer 
software documentation. 

Commercial computer software or 
commercial computer software 
documentation shall be acquired, to the 
maximum extent practicable, using the 
procedures at 211.70. 

227.502-3 Rights In commercial cornpu1er 
software or commercial computer software 
documen1ation. 

(a) The Government shall have only 
the rights specified in the license under 
which the commercia) computer 
software or commercial computer 
software documentation was obtained. 

(b) If the Government bas a Deed for 
rights not conveyed under the license 
customarily provided to the public, the 
Govel'111'1ient must negotiate with the 
contractor to determine if there are 
acceptable terms for transferring such 
rights. The specific rights granted to the 
Government shall be enumerated in the. 
contract license agreement or an 
addendum thereto. 

227.502-4 Contract clause. 
A specific contract clause governing 

the Government's rights in commercial 

computer software or commercial 
computer software documentation is not 
presaibed. As required by 227.502-3, 
the Governments rights to use, modHy, 
reproduce, release, perfonn, display, or 
disclose computer software or computer 
software documentation shall be 
identified in a license agreement. 

227.503 Noncommerclat computer 
80ftware and noncommercial computtr 
eoftware documentation. 

2Z7 .503-1 Policy 
(a) DoD policy is to acquire only the 

computer software and computer · 
soft\-.·are documentation, and the righ~s 
in such software or documentation, 
necessary to satisfy agency needs. 

(b) Solicitations and contracts shall­
(1) Specify the computer software or 

computer software documentation to be 
delivered under a contract ·and the 
delivery schedules for the software or 
documentation; 

(2} Establish or reference proced'...l:-t-·::. 
for determining the acceptability of 
computer software or computer sohware 
documentation; 

(3} Establish separate contract line 
items, to the .extent practicable, fo; the 
computer software or co.mputer sofH·. a:e 
documentation to be deli\'ered undt>r ii 

contract and require offejors and 
contractors to price separately each 
deliverable data item; 

(4) Require offerors to identify, to the 
extent practicable, computer software or 
computer software documentation to be 
furnished with restrictions on the 
Government's rights and require 
contractor's to identify computer 
software or computer software 
documentation to be deliYered wit!:> 
such restrictions prior to delivery. 

(c) Offerors shall not be required. 
either as a condition of being :=-espo:-.5;\·e 
to a solicitation or as a condition for 
award, to sell or otherwise relinquish to 
the Government any rights in comp~~er 
software developed exclusively at 
private expense except for the software 
identified at 227.503-S{a) (3) through 
(6). 

(d) Offerors and contractors shii1l r.ot 
be prohibited or discouraged from 
furnishing or offering to furnis!l 
computer softw·are developed 
exclusively at private expense so!el:y 

. because the Government's rights to u~~?. 
release, or disclose the software mav be 
restricted. · 

227.503-2 Acquisition of noncom mere 1al 
computer software and computer sof!ware 
documentation. · 

(a) Contracting officers shall work 
cl~sely with data managers and 
requirements. personnel to assure d:at 
computer software and computer 
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· software documentation requirements 
included in solicitations are consistent 
with the policy expressed in 27.503-1. 

(b)(t) Data managers or other 
requirements personnel are responsible 
fo1 identif}•ing the Government's 
minimum needs. In addition to desired 
software performance, compatibility, or 
other technical considerations. needs 
determinations should consider such 
factors as multiple iite or shared use 
requirements, whether the 
Go\'ernment's software maintenance 
philosophy will require the right to 
modify or have third parties modify the 
software. and any special computer 
software documentation requirements. 

:{2) When revie-~ing offers rgceived in 
response to a solicitation or other 
request for corr.puter software or 
computer software documentation, data 
managers must balance the original 
assessment of the Government's needs 
with prices offered. 

(c) Contracti:1g officers are responsible 
for assuri.."lg that, to the maximum extent 
practicable. solicitations and contracts-

(1) Identify the types of computer 
software and the quantity of computer 
prog~-ns and computer software 
documentation to be de!ivered. anv 
req\!iremen:ts for multiple user at one 
site or multiple ~ite licenses. and the 
format and mecia in which the software 
or documentation ·will be delivered: 

{2) Establish each type of computer 
software or computer soft\"'are 
documentation to be delivered as a 
separate contract line item (this 
requirement may be satisfied by an 
Exh.ib:t to the contract): 

(3) Identify the urices established for 
each separat-ely priced deliverable item 
of computer software or computer 
software documentation under a fixed 
price type contract: 

(4) include deliver\' schedules and 
acceptance criteria for each deliverable 
item: and, 

(5) Specifically identify the place of 
delivery for each deliverable item. 

227.503-3 Early identification of computer 
.ottwaN or computer eoftware 
documentation to be furnished to the 
Government wtth restrictions Gr. use. 
reproduction or dlsclosure. 

(a) Use the provis}on at 252.22i-7017, 
••Jdenti.ficatio:l and Assertion of Use, 
Release, or Disclosure Restrictions" in 
all solicitations that include the clause 
at 252.227-7014, "Rights in 
Noncommercial Computer Softw&M and 
Noncommercial Computer Software 
Documentation." The provision requires 
offerors to identify any computer 
software or computer software . • 
documentation for which restrictions. 
oilier than copyright. on use; 

moc!ification, ~uetion, release, 
performance, display, or disclosure are 
asserted and to attach the identification 
and assertion to the offer. 

{b) Subaequent to contract award. the 
clause at 252.2.27-7014. ''Rights in 
Noncommercial Computer Software and 
Noncammercial Computer Software 
Documentation • permits a contractor. 
under ~rtain conditions, to make 
additional assertions of restrictions. The 
prescriptions for the use of that clause 
and its alternates are at 227.503-6(a){1). 

227.~ l.loen•llghta. 
(a) Grant of license. 1'be Covemment 

obtains rights in computer aoftware or 
computer software documentation, 
including a copyright license, under an 
irrevocable license gran1ed or obta:iD.Bd 
by the contractor which developed the 
software or documentation or the 
licensor of the software or 
documentation if ihe development 
contractor is not the licensor. The 
contractor or licensor retains all rights 
in the software or documentation not 
granted to the Government. The scope of 
a computer software license is generally 
determined by 1he source of funds used 
to develop the software. Contractors or 
licensors may, with some exceptions. 
restrict the Government's rights to use. 
release, or disclose computer software 
developed exclusively or partially at 
private expense {see 227.503-5 (b) and 
(c)). They may not, without the 
Government's agreement (see 227.503-
S(d)) restrict the Government's rights in 
computer software developed 
exclusively with Government funds or 
in computer softw&M documentation 
required to be delivered under a 
contract. 

{b) Source!!/ funds determination. 
The determination of the 10urce of 
funds used to develop computer 
software should be made at the lowest 
practicable segregable portion of the 
software or documentation (eg .• a 
softwaM sub-routine that performs a 
specific function). Contractors may 
&Ssert restricted rights in a eegregable 
portion of computer Software which 
otherwise qualifies for restricted right$ 
under the cleuse et %52.227-7014, 
"Rights in Noncommercial Computer 
Software and NoncOIDIDei'Cial Computer 
Software Documenlation. •• 

2'Z7 ~ ·Go-•• r1glda. 
The standani liceDSe fiahts in 

computer softwue tbat a licensor 1J1U1U 
to the Govem.meot are ynJimited ri&hts, 
government purpose rights. or· rastdc:ted 
rights. The standard license in computer 
software documentation conveys 
unlimited ri@hts. TbOE rights are 
defined in the clau&e at 252.%27-7814. 

In unusual situations, the standard 
rights may not satisfy the Government's 
needs or the Government may be willing 
to accept lesser rigbts in return for other 
consideration. Jn thole cases. a special 
license may be DeiJOtiated. However, the 
licensor is DOt ablitlated to provide the 
Govemment greater rights and the 
contracting officer is not mquired to 
accept lesser rights than the rights 
provided in the standard grant of . 
license. The situations under which a 
particular grant or license applies are 
enumerated in paragraphs (a) through 
(d) of this subsection. 

(a) Unlimited rights. The Government 
obtains an unlimited rights license in­

(1) Computer software developed 
exclusively with government funds: 

(2) Computer software documentation 
Nq\lired to be delivered under this 
contract; 

(3) Corrections or changes to 
computer software or computer software 
documentation furnished to the 
contractor by the government: 

(4) Computer software or computer 
software documentation that is 
otherwise publicly available or has been 
released or disclosed by the contractor 
or subcontractor without restrictions on 
further use, release or disclosure other 
than a release or disclosW'e resulting 
from the sale, transfer, or other 
assignment of interest in the software to 
another party or the sale or transfer of 
some or all of a business entitv or its 
assets to another ~y; -

(5) Computer software or computer 
software documentation obtained with 
unlimited rights under another 
government contract or as a result of 
negotiations; or. 

(6) Computer software or computer 
software documentation furni~hed to 
the government. under a government 
contract or subcontract with-

(i) Restricted rights in computer 
software, limited rights in technical 
data, or government purpose license 
rights and the restrictive conditions 
have expired; or, 

(ii) Government purpose rights and 
the contractor•s exclusive right to use 
such software or documentation for 
commercial purposes has expired. 

(b) Government purpose rights. (1) 
Except as provided at 227 .503-S(a). the 
Government obtains government 
purpose tights in computer software 
developed with mixed funding. 

{%)The period during which 
government purpose rights are effective 
is negotiable. The clause at 252.227-
7014 provides a nominal five year 
period. Either party may request a 
different period. Changes to the 
government purpoee rights period may 
be made at any time prior to deli"Very of 
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the software without .consideration from 
either party. Longer periods should be 
negotiated when a five year period does 
not provide sufficient time to 
commercialize the software form for 
software developed by subcontractors, 
w).len n~.to ~the 
.subcontractors mterests m the software . 

. - (3) The government purpose rights 
· period commences upon execution of 

the contract, subcontract, letter contract 
(or similar contract:ual instrument), 
contract modification, or option exercise 
that required development of the 
computer software. Upon expiration of 
the government purpose rights period, 
the Government has \L"llimited rights in 
the softwar.e including the right to 
pennit or authorize others to use the 
data forcommercia! purposes. .. 

(4) During the government purpose 
rights period, th~ Government may not 
use, Oj authorize other persons to use, 

. computer software marked v:ith 
government pu!'pose rights legends for 
commercia! purpOses. The Government 
shall not release or disclose, or 
authorize others to release or disclose, 
computer so~·are in which it has 
government purpos€ rights to any 
person unless-

(i) Prior to release or disclosure, the 
intended recipient is subject to the use 
and non-disclosure agreement at 
227 .403-7; or, 

(ii) The intended recipient is a 
government contractor receiving access 
to the software for perfonna."lce of a 
Go\'ernment contract that contains the 
clause at 252.22i-7025. "Limitations on 
the Use or Disclosure of Government 
Furnished Information Marked with 
Restrictive Legends." 

(5) When computer software marked 
with government purpose rights legends 
will be released or disclosed to a 
goveJ'll!r.ent contractor performing a 
contract that does not include the clause 
at 252.22i-7025, the contract may be 
modified, prior to release or disclosure, 
to include such clause in lieu of 
requiring the contractor to complete a 
use and non-disclosure agreement. 

(6) Contracting activities shall 
establish procedures to assure that 
computer software or computer software 
documentation marked with 
government purpose rights legends are 
released or disclosed, including a 
release or disclosure through a 
government solicitation, only to persons 
subject to the use and non-disclosure 
restrictions. Public announcements iD 
the Commerce Business Daily or other 
publications must provide notice of the 
use and non-disclosure requirements. 
Class use and non-disclosure 
agreements (e.g., agreements covering 
all solidtations received by the XYZ 

company within a ~able period) 
are authorized and may be obtained at 
any time prior to release or disclosure 
of the government purpow rights 
software or documentation. Documents 
transmitting government purpose rights 
software or documentation to persons 
under class agreements shall identify 
the specifi~ software or documentation 
subject to government purpose rights 
and the class agreement under which 
such software or documentation are 
provid~. · 

'"(c) Restricted rights. (1) The 
Government obtains restricted rights in 
noncommercial computer software 
required to be delivered or otherwise 
provided to the government under this 
contract that were developed 
exclusively at private expense. 

(2} Contractors are not required to 
provide the Government additional 
rights in computer software delivered or 
otherwise provided to the Government 
with restricted rights. \Vben the 
Government bas a need for additional 
rights, the Government must negotiate 
with the ccintractor to determine if there 
are acceptable terms for transferring 
such rights. List or describe all software 
in which the contractor bas granted the 
Government additional rights in a 
license agreement made part of the 
contract (see 227 .503-5(d)). Tbe license 
shall enumerate the specific additional 
rights granted to the Government. 

(d) Specifically negotiated license 
rights. Negotiate specific licenses when 
the parties agree to modify the standard 
license rights granted to the Government 
or when the Government wants to 
obtain rights in computer software in. 
which it does not have rights. When 
negotiating to obtain, relinquish, or 
increase the Government's rights in 
computer software, consider the 
pla.~ed software maintenance 
philosophy, anticipated time or user 
sharing requirements, and other factors 
which may have relevance for a 
particular procurement. If negotiating to 
relinquish rights in computer eoftware 
documentation, consider the 
administrative burden associated with 
protecting documentation subject to 
restrictions from unaut.borized release 
or disclosure. The negotiated license 
rights must etipulate the rights gnmted 
the Government to -..e. modify, 
reproduce, release, perform, ~lay, or 
discloae the software or doc:umentation 
and the extent to which the Gowe1nment 
may authorize others to do 10.Jdentify 
all negotiated rights in a license 
agreement made pat or tbe contract. 

(e) IUghts in deriwJtive computer 
software or computl!!f' M1ftwtue 
dowiMflkltion. The clause at 252.227-
7014 protects the Gonrnment'a rights iD. 

oomputer software, computer softw:_r:e 
documentation, or portions thereof that 
the contractor subsequently uses to 
prepare derivative software or 
subsequently embeds or includes in 
other software or documentation. The 
Government retains the rights it 
obtained tmder the development 
contract in the unmodified portions of 
the derivative software or 
documentation. 

1227 .503-t Contract clautles. 
(a)(1) Use the clause at 252.227-7014, 

.. Rights in Noncommercial Computer 
Software and Noncommercial Computer 
Software Documentation" in 
solicitations and contracts when the 
successful offeror(s) will be required to 
deliver computer software or computer 
software documentation. Do not use the 
clause when the only deliverable items 
are technical data (other than computer 
software documentation), commercial 
computer software of commercial 
computer software documentation, 
commercial items (see 227.402-3). 
special works (see 277.505}, contracts · 
under the Small Business lnnovati\'e 
Research Program (see 227 .404), or in 
Architect-Engineer and construction 
contracts (see 22 7 .407). · 

(2) Use the clause with the Alterr.ate~· 
I in research contracts when the 
contracting officer determines, in 
consultation with counsel, that public 
dissemination by the contractor would 
be-

(i)-In the interest of the Government; 
and, 

(ii) Facilitated by the Government 
relinquishing its right to publish the 
work for sale, or to have others publish 
the work for sale on behalf of the 
Government. 

(b) Use the clause at 252.227-7019, 
.. Validation of Asserted Restrictions­
Computer Software" in solidtations and 
contracts that include the clause at 
252.227-7014. The clause provides 
procedures for the validation of asserted 
restrictions on the Government's rights 
to use, release, or disclose computer 
software. · 

(c) Use the clause at 252.227-7037, 
.. Validation of Asserted Restrictions", in 
solicitations and contracts that include 
the clause at 252.227-7014 when the 
contractor will be required to deliver 
noncommercial computer software 
documentation (technical data). The 
clause implements statutory 
requirements under tO U.S.C. 2321. 
Paragraph (d) of the clause contains 
information that must be included in a 
formal challenge. 

(d) Use the clause at 252.227-7016, 
"Rights in Bid or Proposal Data", in 
solicitations and contracts when the 
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Government anticipates a need to use, 
subsequent to contract award. computer 
software or computer software 
documentation included in a bid or 
proposal that are not required to be 
delivered under the contract. 
· (e) Use the clause at 252.227-7025, 
.. Limitations on the Use or Disclosure of 
Government Furnished Information 
Marked with Restrictive Legends", in 
solicitations and contracts when it is 
anticipated that the Government will 
provide the contractor, for performance 
of its contract, computer software or 
computer software documentation 
marked with another contractor's 
restrictive legend(s). 

(f) Use the provision at 252.227-7028, 
_-··Technical Data or Computer Software 
Previously Delivered to the.: . 

· Government", in solicitations when the 
resulting contract will require the 
contractor to deliver computer software 
or computer software documentation. 
The provision requires offerors to 
identify any software or documentation 
specified in the solicitation as 
deliverable items that are the same or 
substantiallv the same as software or 
documentation which the offeror bas 
delivered or is obligated to deliver, 
either as a contractor or subcontractor, 
under any other federal agency contract. 

227.503-7 [Reserved] 

227 .~ Deferred delivery and deferred 
ordering of computer software and 
computer software documer?tatlon .. 

(a) Deferred delivery. Use the clause at 
252.227-7026, '"Deferred Delivery of 
Technical Data and Computer 
Software", when it is in the 
Government's interests to defer the 
delivery of computer software or 
computer software documentation. The 
clause permits the contracting officer to 
require the delivery of data identified as 
"deferred delivery" data or computer 
software at any time until two years 
after acceptance by the Government of 
all items (other than technical data or 
computer software) wider the contract 
or contract termination, whichever is 
later. The obligation of subcontractors or 
suppliers to deliver such data expires 
two years after the date the prime 
contractor accepts the last item from the 
subcontractor or supplier for use in the 
performance of the contract. The 
contract must specify the computer 
software or computer software 
documentation that is subject to 
deferred delivery. The contracting 
officer shall notify the contractor 
sufficientlv in advance of the desired 
delivery date for such software or 
documentation to permit timely 
delivery. 

(b) Defrm'ed ordering. Uae the clause 
.at 252.227-7027. '1leferred Ordering of 
Technical Data or Cemputer Software". 
when a firm requirement for 10ftl'.aze or 
documentation has not been established 
prior to contract award but there is a 
potential need for computer software or 
computer software documentation. 
Under this clause, the contracting 
officer may order any computer 10ftware 
or computer software documentation 
generated in the performance of the 
contrad or any subcontract thereunder 
at any time until three years after 
acceptance of all items (other than 
technical data or computer software) 
under the contract or contract 
termination, whichever is later. The 
obligation of subcontractors to deliver 
such technical data or computer 
software expires _three years after the 
date the contractor accepts the last item 
under the subcontract. When the 
software or documentation are ordered, 
the delivery dates shall be negotiated 
and the contractor compensated only for 
converting the software or 
documentation into the prescribed form, 
reproduCtion costs, and delivery costs. 

227 .503-e Copyright 
(a) Copyright license. (1) The clause at 

252.227-7014, .. Rights in 
Noncommercial Computer Software and 
Noncommercial Computer Software 
Documentation", requireS a contractor 
to grant, or obtain for the government 
license rights which permit the . 
government to reproduce the software or 
documentation, distribute copies, 
perform or display the software or 
documentation and, through the right to 
modify data, prepare derivative works. 
The extent to which the government, 
and others acting on its behalf, may 
exercise these rights varies for each of 
the standard data rights licenses 
obtained under the clause. When non­
standard license rights in computer 
software or computer software 
documentation will be negotiated, 
negotiate the extent of the copyright 
license concurrent with negotiations for 
the data rights license. Do not negotiate 

· copyright licenses for computer 
software th.ilt provide less rights than 
the standard restricted rights in 
computer software license. For 
computer software documentation, do 
not negotiate a copyright license that 
provides less rights than th·e standard 
limited ri~ts ·in technical data license. 

(2) The clause at 252.227-7013 does 
· not permit a contraCtor to incorporate a 

third party's copyrighted software into a 
deliverable software item unless the 
contractor has obtained an appropriate 
license for the Government and, when 
applicable, others acting on the 

Govamment•s behalf. or h8s obtained 
the contracting officer's written 
approval to do so. Grant approval to use 
tliird party copyrighted software in 
which the Government will not receivP. 
a copyright license only when the 
Government's requirements cannot be 
satisfied without the third party 
material or when the use of the third 
party material will result ·in cost savings 

. to the Government which outweigh the 
~ of a copyright license. 

(b) Copyright considerations-:.special 
wor.b. See 227.505 for copyright 
considerations when acquiring special 
works. 

227.503-10 Contractor Identification end 
IMI'tdng of~- aoftwere or computer 
eoftware documentation tD be tumiahed 
wtth ~ctlve martdnga. 

(a) Identification requirements. (1) 
The solicitation provision at 252.227-
7017, .. Identification and Assertion of 
Use, Release, or Disclosure 
Restrictions", requires offerors to 
identify prior to contract award, any 
computer software or computer software 
documentation that an offeror asserts · 
should be provided to the-Government 
with restrictions on use, modification. 
reproduction, release or disclosure. This 
requirement does not apply to 
restrictions based solely on copyright. 
The notification and identification must 
be submitted as an attachment to the 
offer. U an offeror fails to submit the 
Attachment or fails to complete the 
Attachment in accordance with the 
requirements of the solicitation 
provision, such failure shall constitute a 
minor informality. Provide offerors an 
opportunity to remedy a minor 
informality in accordance with the 
procedures at FAR 14.405 or 15.607. An 
offeror's failure to correct an informality 
within the time prescribed by the 
contracting officer shall render the offer 
ineligible for award. 

(2) The procedures for correcting 
minor informalities shall not be used to 
obtain information regarding asserted 
restrictions or an offeror's suggested 
asserted rights category. Questions 
regarding the justification for an 
asserted restriction or asserted rights 
category must be pursued in accordance 
with the procedures at 227.503-13: 

(3) The restrictions asserted by a 
successful offeror shall be attached to its 
contract unless, in accordance with the 
procedures at 227.503-13, the parties 
have agreed that an asserted restriction 
is not justified. The contract Attachment 
shall provide the same information 
regarding identification of the computer 
software or comput~r software 
documentation, the asserted rights 
category, the basis for the assertion, and 
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the name of the person asserting the 
restrictions as required by paragraph (d) 
of the solicitation provision. Subsequent 
to the contract award, the clause at 
252.227-7014, .. Rights in . 
Noncommercial Computer Software and 
Noncommercial Computer Software 
Documentation", permits a contractor to 
make additional assertions under 
certain conditions. The additional 
assertions must be made in accordance 
with the procedures and in the fonnat 
prescribed by that clause. 

(4) Neither the pre- or post-award 
assertions made by the contractor nor 
the fact that certain assertions are 
identified in the Attac:hnient to the 
contract, determine the respective rights 
of the parties. As provided at 227.503-
13, the Gove:-::unent has the right to 
review, verify, chs.Uenge and validate 

·restrictive markings. ·· 
(5} Information provided by offerors 

in response to the solicitation provision 
may be used in the source selection 
process to eveluate the impact on 
evalua~ion factors that may be created 
bv restrictions on the Go\'emment's 
ability to use comput"er software or 
compu:er software documenta~ion. 

(b) Contractor marldng requirements. 
The clause at 252.227-7014, "Rights in 
Noncommercial Computer Software and 
Noncommercial Computer Software 
Documentation" requires-

(1) A contractor who desires to restrict 
the Government's rights in computer 
software or computer software 
documentation to place restricti\'e 
markings on the software or 
documentation, provides instructions 
for the placement of the restrictive 
markings, and aui.hori..zes the use of 
certain restrictive markings. 'When it is 
anticipated that the software will or may 
be used in combat or situations which 
simulate combat conditions, do not 
permit contractors to insert instructions 
into computer programs that interfere 
with or delay operation of the software 
to display a restrictive rights legend or 
other license notice. 

(2) The contractor to deliver, furnish, 
or otherv\"ise provide to the Government 
any computer soft""-are 01' computer 
software documentation in which the 
Government has previously obtained 
rights with the Government's 
preexisting rights in that software or 
documentation unless the parties have 
agreed otherwise ·or restrictions on the 
Government's rights to use, modify, 
reproduce, release, or disclose the 
software or documentation have 
expired. When restrictions are still 
applicable, the contractor is permitted 
to inark the softwant or documentation 
with the appropriate restrictive legend. 

(c) Unmarked computer software or 
computer softwc..r·f! documentation. (1) 
Computer softWare or Computer 
software documentation delivered· or 
otherwise provided under a contract 
without restrictive markings shall be 
presumed to have been delivere~ with 
unlimited rights and may be released or 
disclosed without restriction. To the 
extent practicable, H a contrador has 
requested permission (see 227.503-
10(c)(2)) to correct an inadvertent 
omission of markings, do not release or 
disclose the software or documentation 
pending evaluation of the request. 

(2} .A contractor may request 
permission to have appropriate legends 
placed ~ unmarked computer software 
or computer software documentation at 
its expense. The request must be 
received by the contracting officer 
within 6 months following the 
furnishing or delivery of such software 
or documentation, or any extension of 
that time approved by the contracting 
officer. The person making the request 
must: 

_(i) Identify the software or 
documentation that should have been 
marked; and, 

(ii) Demonstrate that the omission of 
the marking was inad~ertent, the 
proposed marking is justified and 
conforms with the requirements for the 
marking of computer software or 
computer software documentation 
contained in the "Rights in 
Noncommercial Computer Software and 
Noncommercial Computer Software 
Documentation" clause at 252.227-
7014; and, 

(iii) Acknowledge, in writing, that the 
Government has no liability with 
respect to any disclosure, reproduction, 
or use of the software or documentation 
made prior to the addition of the 
marking or result.i.ni from the omission 
of_ the marking. 

(3) Contracting officers should grant 
permission to mark only if the software 
or documentation were not d.iatributed 
outside the Government or were 
distributed outside the Go'·ernment 
with restrictions on furthe1 use or 
disclosure. 

227.503-11 Contrecb' procedarwa end 
records. 

(a) The clause at 252.227-7014, 
''Rights in Noncommercial Computer 
Software and Noncammercial Computer 
Software Documentation •• requires a 
cootractor, and its subccmtractars or 
suppliers that wiD deliY81' CCRnputer 
software or computer software 
documentation with other than 
unlimited rights, to establish and follow 
written proced\D'el to assure that 
restrictive markinp are used only when 

authorized and to maintain records to 
justify the validity of restrictive 
markings. 

(b) The clause at 252,227-7019, 
"Validation of Asserted Restrictions­
Computer Software", requires 
contractors and their subcontractors or 
suppliers at any tier to maintain records 
sufficient to justify the validity of 
markings that assert restrictions on the 
u5e, modification, reproduction, release. 
perfonnance, display, or disclosure of 
computer software. · 

227.503-12 Gov•auuent rtght tD establish 
contornVty of ...artYngs. · 

(a) Nonconforrrung markings. (1) 
Authorized markings are identified in 
the clause at 252.227-7014, "Rights in 
Noncommercial Computer Software and 
Noncommercial Computer Software 
~""UUDentation." All other markings are 
nonconforming markings. An 
authorized marking that is not in the 
form, or differs in substance, from the 
marking requirements in the clause at 
252.227-7014 is also a nonconforming 
marking. --

(2) Tne correction of nonconfonning 
markings on computer software is not 
subject to 252.227-7019, "Validation of 
Asserted Restrictions-:Computer 
Software" and the correction of non­
conforming markings on computer 
software documentation (technical dat~) 
is not subject to 252.227-7037, 
"Validation of Asserted Restrictions". 
To the extent practicable, the 
contracting officer should ret\L~ 
computer software or computer svftware 
documentation bearing nonconforming 
markings to the person who bas placed 
the nonconforming markings on the 
software or documentation to provide 
that person an opportunity to correct or 
strike the nonconforming markings at 
that person's expense. If that person 
fails to correct the nonconformity and 
return the corrected software or 
documentation within 60 days. 
following the person's receipt of the 
software or documentation, the 
contracting officar may correct or strike 
the nonconformity at that person's · 
expense. When it is impracticable to 
return computer software or computer 
software documentation for correction, 
·contracting officers may unilaterally 
correct any nonconforming markings at 
Government expense. Prior to 
correction, the software or 
documentation may be used in 
. accordance with the proper restrictive 
marking. 

(b) Unjustified markings. (1) An 
unjustified marking is an authorized 
marking that does not depict accurately 
restrictions applicable to the 
.Government's use, modification, 
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reproduction, release, or disclosure of 
the marked computer software or 
computer software documentation. For 
example, a restricted rights legend . 
placed on computer software developed 
under a Government contract either· 
exclusively at Government expense or 
with mixed funding (situations under 
which the Government obtains 
unlimited or government purpose 
rights) is an unjustified marking. 

(2) Contracting officers have the right 
to review and challenge the validity of 
unjustified markings. However, at ~y 
time during performance of a contract ·. 
and notwithstanding the existence of a 
fonnal challenge, the contracting officer 
and the person who has asserted a 
restrictive marking may· agree that the 
restrictive marking is not justified. Upon 

:such agreement, the contracpng officer 
may, at his or her election, &ither-

(i) Strike or correct the unjustified 
marking at that person's expense; or, 

(ii) Return the computer software or 
computer software documentation to the 
person asserting the restriction for 
correction at that person's expense. If 
the software or documentation are 
returned and that person fails to correct 
or strike the unjustified restriction and 
return the corrected software or 
documentation to the contracting officer 
within sixty {60) days following receipt 
of the software or documentation, the 
unjustified marking shall be corrected or 
stricken at that person's expense. 

227.503-13 Government right to review, 
verify, challenge and valtdate asserted 
restrictions. 

(a) General. An offeror's or 
contractor's assertion(s) of restrictions 
on the Government's rights to use, 
modify, reproduce, release, or disclose 
computer software or computer software 
documentation do not, by themselves, 
determine the extent of the 
Government's rights in such software or 
documentation. The Government may 
require an offeror or contractor to 
submit sufficient information to permit 
an evalliation of a particular asserted 
restriction and may challenge asserted 
restrictions when there are reasonable 
grounds to believe that an assertion is 
not valid. 

(b) Requests for information. 
Contracting officers should have a 
reason to suspect that an asserted 
restriction might not be correct prior to 
~e~guuonnation.VVhen 
requesting infonnation, provide the 
offeror or contractor the reason(s) for 
suspecting that an asserted restriction 
might not be correct. A need for 
additional license rights is not, by itself, 
a sufficient basis for requesting 
information concerning an asserted . 

restriction. Follow the procedures at 
227 .503-S(d) when additional license 
rights are needed but there is no basis 
to suspect that an asserted restriction 
right not be valid. 

(c) Transactins matters directly with 
subcontractors. The clause at 252.227-
7019 obtains the contractor's agreement 
that the Government may transact 
matters under the clause directly with a 
subcontractor or supplier at any tier, 
without creating or implying privity of 
contract. Contracting officers should 
permit a subcontractor or supplier to 
transact challenge and validation 
matters directly with the Government 
when-
. (1) A subcontractor's or supplier's 
business interests in its technical data 
would be compromised if the data were 
disclosed to a higher tier contractor; or, 

(2) There is reason to believe that the 
contractor will not respond in a timely 
manner to a challenge and an untimely 
response would jeopardize a 
subcontractor's or supplier's right to 
assert restrictions; or, 

(3) Requested to do so by a 
subcontractor or supplier. 

(d) Challenging asserted restrictions. 
(1) Pre-award considerations. The 
challenge procedures in the clause at 
252.217-7019, "Validation of Asserted 
Restrictions-Computer Software" 
could significantly delay competitive 
procurements .. Therefore, avoid 
challenging asserted restrictions prior to 
a competitive contract award unless 
resolution of the assertion is essential 
for successful completion of the 
procurement. 

(2) Computer software 
documentation:Co~~er software 
documentation is t ·cal data. 
. Challenges to asserted restrictions on 
the Government's rights to use, modify, 
reproduce, release, perform, display t or 
disclose computer software 
documentation must be made in 
accordance with the .. Validation of 
Asserted Restrictions" clause, 252.227-
7037, and the guidance at 227.403-13. 
The procedures in that clause 
implement req~ents contained in 
tO·U.S.C. 2321. Resolution of questions 
regarding the validity of asserted 
restrictions u.siDg the process described 
at 227.403-12(b)(2) is strongly 
encouraged. _ 

(3) Computer .oftware. 
(i) Aaaeited restrictions should be 

reviewed before acceptance of the 
computer software deliverable under a • 
contract. The GovammeBt'a right to 
challenge an assertion expires 3 years 
after final payment-under the contract or 
three years ~delivery of the 
software, whichever is later. Those 
limitations 011 the Government's 

challenge rights do not apply to 
software that is publicly available. has 
been furnished to the Government 
without restrictions, or has been 
otherwise made availa'Jle without 
restrictions. 

(ii) Contracting officers must have 
reasonable grounds to challenge the 
current validity of an asserted 
restriction. Before challenging an 
asserted restriction, carefully consider 
all available lnfonnation pertaining to 
the asserted restrictions. 
. · Resolution of questions regarding the 
Validity of asserted restrictions using the 
process described at 227.503-:12.(b)(2) is 
strongly encouraged. After 
consideration of the situations described 
in 227.503-tl(c), contracting officers 
may request the person asserting a 
restriction to furnish a written 
explanation of the facts and su.pporting 
documentation for the assertion in 
sufficient detail to enable the 
contracting officer to determine the 
validity of the assertion. Additional 
supporting documentation may be 
requested when the explanation 
provided by that person does not, in the 
contracting officer's opinion, establish 
the validity of the assertion. 

(iii) Assertions may be challenged 
whether or not supporting 
documentation was requested. 
Challenges must be in writing and 
issued to the person asserting in 
restriction. 

(4) Extension of response time. The 
contracting officer, at his or her 
discretion, may extend the time for 
respons& contained in a challenge, as 
appropriate, if the contractor submits a 
timely written request showing the need 
for additional time to prepare a 
response. 

(e) Validating cr denying asserted 
restrictions. (1) Contracting officers 
must promptly issue a final decision 
denying or sustaining the validity of 
each challenged assertion unless the 
parties have agreed on the disposition of 
the assertion. When a final decision 
denying the validity of an asserted 
restriction is made following a timely 
response to a challenge, the Government 
is obligated to continue to respect the 
asserted restrictions·through final 
disposition of any appeal unless the 
Agency Head notifies the person 
asserting the restriction that urgent or 
compelling circumstaDces do not permit 
the Government to continue to respect 
the asserted restriction. See 252.227-
7019(g) for restrictions applicable 
following a determination of urgent and 
com~lling circumstances. 

(2J Only a contracting officer's final 
decision, or actions of an agency Board 
of Contract Appeals or a court of 
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competent jurisdiction, that sustain the 
validity of an asserted restriction 
constitute \'ali dation of the restriction. 

(0 Multiple challenges to an asserted 
restrjction. When more than one 
contracting officer challenges an 
asserted restriction, the contracting . 
officer who made th·e earliest challenge 
is respcnsible for coordinating the 
Government challenges. That 
contracting officer shall consult with all 
other contracting officers making 
challenges. verify that all challenges 
apply to the same asserted restriction 
and, ·after consulting with the 
contractor, subcontractor, or supplier 
asserting the restriction, issue a 
schedule that pravides that person a 
reason~ble opportunity to respond to 
each challenge. 

s2i7.503-14 Confonnlty, acceptf~nce, and 
warranty of computer 80ftware and 
computer software documentation. 

(a) Computer software 
documentation. Computer software 
documentation is technical data. See 
22i.403-14 for appropriate guidance 
and statutory requirements. 

(b) Computer software. (1) Confor:nity 
and acceptance. Solicitations and 
contracts requiring the delivery of 
computer software shall specify the 
requirements the software must satisfy 
to be acc€ptab1e. Contracting officers, or 
their authorized representatives, are 
responsible for determining whether 
computer software tendered for 
acceptance conforms to the contractual 
requirements. Except for nonconforming 
restrictive markings (follow the 
procedures at 227 .503-12(a) if 
nonconforming markings are the sole 
reason computer software tendered for 
acceptance fails to conform to 
contractual requirements), do not accept 
software tbet does not conform in all 
respects to applicable contractual 
requirements. Correction or replacement 
of nonconforming software, or an 
equitable reduction in contract price 
when correction or replacement of the 
nonconforming data is not practicable or 
is not in the Government's interests, 
shall be accomplished in accordance 
\\oith-. 

(i) The provisions of a contract .clause 
providing for inspection and acceptance 
of deliverables and remedies for 
nonconforming deliverables; or, 

(ii) The procedures at FAR 46.407(c) 
through (g), if the contract does not 
contain an inspection clause providing 
remedies for nonconforming 
deliverables. 

(2) Warrantjes. 
(i) '1--'eapon systems. Computer 

software that is a component of a 
weapon system or major subsystem 

should be warranted as part of the 
weapon system warranty. Follow the 
procedures at 246.770. 

(ii) Non-weapon sjlstems. Approval of 
the chief of the cOntracting office must 
be obtained to use a computer software 
warranty other than a weapon system 
warrantv. Consider the factors at FAR 
46.70~ ·iD deciding whether to obtain a 
computer software warranty. When 
approval for a warranty has been 
obtajned, the clause at 252.246-7001, 
"Warranty of Data", and its alternates, 
may be appropriately modified for use 
with computer software 91' a 
procurement specific clause may be 
developed. 

12Z7 .503.15 Subcontractor rigf'tts in 
computer aoftware or computer software· 
documentation. 

(a) Subcontractors and suppliers at all 
tiers should be provided the same 
protection for their rights in computer 
software or computer software 
documentation as is provided to prime 
contractors. 

(b) The clauses at 252.22i-7019, 
"'Validation of Asserted Restrictions-

. Computer Software" and 252.227-7037, 
"Validation of Asserted Restrictions", 
obtain a contractor's agreement that the 
Government's transaction of validation 
or challenge matters directly ·with 
subcontractors at any tier does not 
establish or imply privity of contract. 
When a subcontractor or supplier 
exercises its right to transact validation 
matters directly with the Government, 
contracting officers shall deal directly 
with such persons, as provided at 
227.503-13(c) for computer software 
and 227.403-13(c}(3) for computer 
software documentation (technical 
data). 

(c) Require prime contractors whose 
contracts include the following clauses 
to include those clauses, without 
modification except for appropriate 
identification of the parties, in contracts 
with subcontractors or suppliers who 
will be furnishing computer software in 
response to a Government requirement 
(See 227.403-lS(c) for·clauses required 
when subcontractors or suppliers will 
be furnishing computer software 
documentation (technical data))-

(1) 252.227-7014, .. Rights in 
Noncommercial Computer Software and 
Noncommercial Computer Sof\ware 
Documentation"; 

(2) 252.227-7019, ·~Validation of 
Asserted Restrictions-Computer 
Software"; 

(3) 252.227.7025, "'Limitations on the 
Use or Disclosure of Government 
Furnished Information Marked with 
Restrictive Legends"; and, 

(4) 252.227.7028, .. Technical Data or 
Computer Software Previously 
Delivered to the Government". 

(d) Do not require contractors to have 
their subcontractors or suppliers at any 
tier relinquish rights in technical data to 
the contractor, a higher tier 
subcontractor, or to the Government, as 
a condition for award of any contract, 
subcontract, purchase order, or similar 
instrument except for the rights 
obtained by the Government under the 
provisions of the "Rights in Compu~er 
Software and Computer Software 
Documentation" clause contained in the 
contractor's contract with the 
Government. 

'IZ7.503-16 Providing computer software 
or computer 10ftware documentation to 
foreign govemmenta. foreign contractors, 
or International organizations. 

Computer software or computer 
software documentation may be 
released or disclosed to foreign 
governments, foreign contractors, or 
international organizations only H 
release or disclosure is otherwise 
permitted both by Federal export 
controls and other national securitv 
laws or regulations. Subject to such lav.:s 
and regulations, the Department of 
Defense-

(a) May release or disclose computer 
software or computer software 

·documentation in which it has obtained 
unlimited rights to such persons or 
authorize the use of such data by those 
persons. 

(b) Shall not release or disclose 
computer software or computer software 
documentation for which restrictions on 
use, release, or disclosure have been 
asserted to such persons, or authorize 
the use of such data by those persons, 
unless the intended recipient is subject 
to the same provisions as included in 
the use and non-disclosure agreement at 
227.403-7 and the requirements of the 
clause at 252.227-7014 governing use, 
release, or disclosure of such data ha\'e 
been satisfied. 

227.503-17 Overseas contracts with 
foreign sources. 

{a) The clause at 252.227-7032, 
'"Rights in Technical Data and Computer 
Sof\ware (Foreign)" may be used in 
contracts with foreign contractors to be 
performed overseas, except Canadian 
purchases (see 252.503-17(c)) in lieu of 
the clause at 252.227-7014, "Rights in 
Noncommercial Computer Software and 
Noncommercial Computer Software 
Documentation" when the Government 
requires the unrestricted right to use, 
modify, reproduce, release, or disclose 
any computer software or computer 
software documentation to be deliverf:~ 
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under the CODtnct. Do llGl use the 
clause in COiltrKD for~ WGib. 

(b) The claUM at !52.227..:?032 may 
be modified to aa::ommodate 1M DSBds 
of a specific ov..u procurement 
situation, provided the Gov8l'DIIl8lll 
obtains rights to the computer software 
or computer software documen~tion 
that are not Jess than the Ji&bls the 
Govemment would have obtained aDder 
the data rights clause p~WBC~ibed iD this 
Part for a comparable procurement 
performed ""ithi..D the United States or 
its possessions. 

(cj Contracts for Canadian pv..rchues 
shall include the appropriate d8&a rights 
clause prescribed in this Part "for a 
comparable procurement performed 
within the United States or its 
possessions. 

2t7 .504 Contrects under .. StnaR 
Bualneulnnoweltw A1 11arctl Pi'Ogrwn.. 

When contracting under the Small 
Business lnnovtrtive Research Program. 
follow the procedures at %27.404. 

227.505 Contracts for special works. 
(a) Use the clause at 252.227-7020, 

"Rights in Data-Special \Vorks" iD 
solicitations and contracts wh8l8 the 
Government has a specific Deed to 
control the distribution of computer 
software or computer software 
documentation first produoed. created. 
or generated in the performance of a 
contract and required to be delivered 
under that contr~ including 
controlling distribution by obtaini.Dg an 
assignment of copyright, or a specific 
need to obtain indemnity for liabilities 
that may ar..se out of the <Xlllltent, 
performance. use, or disclosure of such 
software or documentation. Use the 
clause-

(1) In lieu of the clause at 252.227-
7014, •'Rights in Noncommercial 
Computer Software and Noncommercial 
Computer Software Documentation", 
when the Government must own or 
control copyright in all computer 
software or computer software 
documentation first produced, created, 
or generated and ntquind to be 
delivered under a contract. 

(2) In addition to the clause at 
252.227-7014. "Rights in 
Noncommercial Computer Software md 
Noncommercial Computer Software 
Documentation "• when the Government 
must own or control copyright iD mme 
of the computer software or camputer 
software doc:umtmtatiou first produced. 
created, or generated and required tD be 
delivered UDder a contract. The specific 
software or documeDtation in which the 
Government must own or control 
copyright must be identified in aBpedal 
contrad requ.izement. 

(b) AWloap die eo..nu.u.at ..... 
an ·••gnmeat or oupyaigbt .ad 
unlimited rights in the campu18r 
sofhRnt ... C:OIIIplllel' softwue 
dQO•rnwnt:aHon ~as a special 
wort mact.IM dln.eat Z52.Z27-7020, 
the coutaa:tor l8taiDs uee end disclosUre 
rights in that wal\wwre or 
dOCUIIMIDtation. U the Gcmlmment 
needs to I'IJStrict a contractor's rizbts to 
use or disc101e1he information 
conte.ined in a special wmk, it must also 
negotiate a special1iamse which · 
specifically restricts the contractor·s use 
or disclosure risbts. 

(c) The clause at 252.227-7020 does 
not permit a contractor to incorporate 
into a special 'WOik any work 
copyrighted by cJthers unless the 
contractor obtains the contracting 
officer's pennbsion to do so and obtains 
for the Government a non~ve. 

· paid up. world-wide license to make 
and distribute copies of that work, to 
prepare derivative works, to perform or 
display any portion or that work, aDd to 
permit others to do so for government 
purposes. Grant permission only when 
the Govem.ment'~ requirements cannot 
be satis~ ucless lhe third party work 
is included in the deliverable work. 

(d) Examples ol other works which 
may be procuntd under this clause 
include. but are Dot limited to, 
audiovisual worb. laipta, sound tracks, 
musical compositicms, and adeptations~ 
histories of depa.rtmenm, agencies, 
services or units thereof; suneys of 
Government establishments; 
instructional wO!b or guidance to 
Government officers and employees on 
the discharge of their official duties; 
reports, books, studies, surveys or 
similar documents; collections of data 
containing information pertaiDing to 
individuals that, if disclosed, would 
violate the right or privacy or publicity 
of the individuals to whom the 
information relates; or. investigative 
reports. 

227.501 CoPitnlc'IS for ~Meet-engineer 
18f'Vtces. 

Follow 221.407 when contmctiag for 
architect-eJl&ineer aervioes. 

227 .SOT Cuntlac1Dr dldll ,.o.ttot1es. 

Follow 227.408 when it is ill the 
Govemmeat's Ddantsts to Uft a data 
repositoJY iDdude compmsr IOftware • 
to have a ~parate computer software 
repository. Colatncbtal tas1rumtmts 
establishia& the mposilo!J ~ 
must appropdataly reflad the reposit.ary 
manager's software respmnibiliU.. 

PARt' B SOIICITA'QON 
·PROVISIONS AND CON'T1W:T 
CLAUES 

9. SectiDDa 252.211-7QBO through 
252.211-7014·41Dd 8frijcws 252.211-
7018 tJuoueh 252.21 t-:mt are 
ameoded by Nvi.sias the word "item·· to 
read "prod\&d" wDanwer it apj)ears. 

10. Sectioa ·252.211-7G06(a) is re\'ised 
to read as follows: 

252.211-aal ,...,. .cl "*of~ 
COIIWiilfall ..... 
* • • • • 

(a) Except far tldmit:al data or commercia1 
computer~. title to products 
furnished uaclar Ibis amtract shalt pass to 
the GowaiDIIII8rlt apm _. .a:eptance. 
regardlell olwhea or whtn the Govemment 
takes physical }K»ssession, unlBSS this 
contract specifically provides for earlier 
~ ol~ Title tD tadmical date or . 
commercial~ dwa.e abaU remain 
with the c:aatlll:tm' .U.. athwwise 
specified iD this c:oatract. 
• • • • • 

11. SectiOD 252.211-7012 is amended 
by revi&ia& pal'181'aph {b); by revisins 
paragraph (c)(1j; by tedesipating 
puagraph {c)(2) as puagraph (c)(4); and 
by addin& Dew paragntphs (c)(2) and 
(c)(3) to read aa follows: 

252.211-7012 ~on~l 
lteme COI~W ecqu\sltlons. 
• • • • • 

(b) Definitions: 
As used ill this provision: 
(1) The term commf!'lf:ial produds indudes 

commercial eomputer software. comnmti.al 
camputw mJt.... clocamentation, and other 
commercial ibma. 

(2} CommsrciD/ items means items. other 
than mmpWa" mftwan,, developed or 
regularly UMd lor other tban Government 
purposes that-

{i) Have been sold. leased. or licensed to 
the public; or, 

(ii) Have been offered for sale, lease, or. 
license to 1he pu~ or, 

(iiit "-ftiiOt b8eD offered, 90ki, lened, or 
licensed to abe public, but will be available 
for c:olllm8ltial sale. leue, or license in time 
to satisfy the cWivery requirements of the 
resulting amtmct; or, 

(iv) Satisfy a aitari.cm expmssed in (b)(2) 
(i). or nn or (iii) and would require only 
minor modification to meet the requiremenli 
of the pi"'C'UJ'iD& agency. 

f!) Commercia! computer~ means 
IOftwve dewloped or fti!Uiarly Med for non­
governmenW ~ wbich-

(i) Has beeB tOid. Je.ed. Cl' Jicemled to the 
publit;or, 

(U) H. 1.-offeNd for sale. lease. or 
liceue t.o the puWic; or. 

(ili) Has not beaD a&nd. sold. leased. or 
licensed to the public, but will be available 
for commercial aale, lease, or license in time 
to satisfy the delivery reQUirements of the 
resulting~ or. 

(iv) Satisfy • c:n'lericm upressed in (b){2) 
(i), or (iil or fliiland ..auld ~qui~ only 
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minor modification to meet the requirements 
of the Procurin& agency. 

(4) Computer software means computer 
programs, source code, source code listings, 
object code listings, design details, 
algorithms, processes, flow charts, formulae, 
and related materia] that would enable the 
software to be reproduced, recreated, or 
racomplied. Computer software does not 
include computer databases or computer 
software documentation. 

(5) Commerdal computer software 
documentation means owner's manuals, 
user's manuals. installation instructions, 
operating instructions, and other similar 
'items. regardless of storage medium, tbet 
expl&in the capabilities of the commercial 
computer software or pro\'ide instructions for 
using the commercial computer software. 

(6) Computer database means a collection 
of_recorded data in a form capable of being 
prOcessed by a computer. The te~ does not 
include computer software. ··. 

(i) Computer program means a set of 
instructions, rules. or other routines, 
recorded in a form the! is· capable of c~using 
a computer to perfonn a specific ope:-ation or 
series of operations. 

(8} Minor modifjcatjon means: 
(i) For commercial items, a modifica~i.on 

tha.t does not significantly alter the 
nongO\·e:-nmental function or essential 
pbysica.l characteristics of an item or 
component. or change the purpose of a 
process, or is of the type customarily 
performed in the commercial market place. 

(ii) For commercial computer software, a 
modification that does not significantly alter 
the nongovernmental function or purpose of 
the softwa!'e or is of the type customarily 
provided in the commercial marker place. 

(9) Existi."?g or prjor sourr.e means entities 
that are furnishing or pre\iously furnishE'd 
items or software to the Government. in 
accorcance v.:ith Government unique product 
desc:-iptions. drawings, or specifications, that 
have not been ~old to the public and are 
being replaced by commercial items or 
commercial computer soft\'\·are. 

lc) The offeror (insert name of offeror) 
herebv cert!fies that: 

(1) The product(s) offered are commercial 
items or com:rnercial computer software 
documentation that satisfy the cr:teria at 
paragraph- -
-- lb)(2)(i}; 
__ {b)(Z)(ii); 
__ rb)(2)(iii): or 
__ (b)(2)(iv) of this pro,·ision. 
The product(s) offered are commerdel 

compurP.r software that satisfy the criteria at 
paragraph(s)- · 
-- (b)(3)(i); 
-- (b)(3)(ii); 
__ {b}(3j(iii); or 
__ (b)(3)(iv) of this provision. 
13) T!:E product(s) offered in response to 

this solicitation is (are)-
-- Identical to the product(s} 

p:e\ io~s!y furnished to the Government; or. 

A minor modification of a 
product(s) pre\'iously furnished to thE> 
Govt>rnrnen t. 
• • • • 

252.211-7015 [Removed end Relerved] 
12. Section 252.211-7015 is removed 

and reserved. 

252.211-7016 [Removed end Reserved) 
13. Section 252.211-7016 is removed 

and reserved. 

252.211-7017 · (Removed and Reserved] 
14. Section 252.211-7017 is removed 

and reserved. 

252.222-7021 [Amended] 
15. Section 252.211-7021(b)(1) is 

amended by adding an additional clause 
at the end of the clause list reading 
''252.227-7{)15 Technical Data­
Commercial Items." 

16. Section 252.227-7013 is revised to 
read as follows: 

252..227-7013 Rights in technical data­
Noncommercial items. 

As prescribed in 227.403~(a), use the 
following clause: 
RJGHTS IN TECHNICAL DATA­
NONOOMMERCIAL ITEMS (XXX 1994) 

(a) Definjtions. As used in this clause: 
(1) Computer data base means a oollection 

of data recorded in a form capable of being 
processed by a computer. The tenn does not 
include computer software. 

(2) Computer program means a set of 
instructions, rules; or routines recorded in a 
fonn that is capable of causing a computer to . 
perfonn a specific operation or series of 
operations. 

(3) Computer software means oomputer 
programs. source code, source code listings, 
object code listings, design details, 
algorithms, processes, flow charts, fonr.ulae 
and related material that would enable the 
software to be reproduced, recreated, or 
recompiled. Computer software does not 
indude computer data bases or computer 
software documentation. 

(4) Computer software documentation 
means owner's manuals, user's manuals, 
installation instructions, operating 
instructions, and other similar items, 
regardless of storage medium, that explain 
the capabilities of the computer software or 
provide instructions for using the software. 
· (5) Detailed manufacturing or process data 
means technical data that d~scribe the steps, 
sequences, and conditions of manufacturing, 
processing or assembly used by the 
manufacturer to produce au item or 
component or to perfonn a process. 

(6) Developed means that an item, 
oomponent, or process exists and is 
workable. Thus, the item or component must 
have been constructed or the process 
practiced. Workability is generally 
established when the item, component, or 
process bas been analyzed or tested · 
sufficiently to demonstrate to reasonable 
peoplE> skilled iD the applicable art that there 
is a high probability that it will operate as 
intencJed. Whether, bow much, aud what · 
type or analysis or testing is required to 
establish workability depends on the nature 
of the item, component, or process, and the 
state of the art. To be considered 

"de\'eloped". the item, component, or 
·process need not be at the stage where it 
could be offered for sale or sold on the 
commercial market, nor lr'Ust the item, 
component or process be actually reduced to 
practice within the meaning of Title 35 of the 
United States Code. 

(7) Development exclusively ot pri\·ote 
expense means development was 
accomplished entirely with costs charged to 
indirect cost pools, oosts not allocated to a 
government contract, or any combinalion 
thereof. 

(i) Private expense detenninations should 
be J:D&de at the lowest practicable level. 

(ii) Under fixed price contracts, when total 
costs are greater than the finn fixed price or 
ceiling price of the contract, the additional 
development costs necessary to complli:'te 
development shall not be oonsidered when 
detennining whether development was at 
Government, private, or mixed expense. 

(8) Developed exclusively with governme;-.t 
funds means development was not 
accomplished exclusively or partially at 
pri\'ate expense. . 

(9) Developed with mixed funding means 
development was acoomplished partia:ly 
with oosts charged to indirect cost pools and/ 
or costs not alJocated to a government 
contract, and partially with costs chargEd 
directly to a government contract. 

(10} Form, fit, ond function doto means 
technical data that describes the required 
overall physical, functional, and perfomc:nce 
characteristics, (along with the qualification 
requirements, if applicable) of an item. 
component, or process to the extent 
necessory to permit identification of 
physically and functionally interchangeable 
items. 

(11) Government purpose means any 
acti\'ity in which the United States 
Government is a party, including cooperali\"e 
agreements with international or multi­
national defense organizations, or sales or 
transfers by the United States Government to 
foreign governments or international 
organizations. Government purposes include 
competitive procurement, but do not incl~de 
the rights to use, modify, reproduce, relea~e. 
perfonn, display, or disclose technical data 
for commercial purposes or authorize others 
to do so. 

(12) Go~mmenl purpose rjghu meam the 
rights t<>-

(i) Use, modify, reproduce, release, 
perform. display. or disclose technical dar a 
within the government without restriction; 
and, 

(ii) Release or disclose technical data 
outside the government and authorize 
persons to whom release or disclosure bas 
been to use, modify, reproduced, relea!'e, 
perform, display, or disclose that data for 
United States government purposes. 

(13) Limited ri&hts means the rig.l-Jts to use, 
modify, reproduce, release, perform, disp!ay. 
or disclose technical data, in whole or in 
part, within the government. The 
Government may not, without the written 
permission of the party asserting limited 
rights, release or disclose the technical data 
outside the government, use the technir411 
data for manufacture, or authorize the 
technical data to be used by another part: .. 
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except that tbe Governmen1 may reproduce, 
release or disclc.e mcb data by persons 
o~tside the government if reproduction, 
release. di£closure, or usa is-

(i) Necessary for emerger.cy repair and 
overhaul; or. 

(ii) A release or disclosure of tec:hJ&jc:aJ data 
(other than detailed manufact11rW or process 
data) to, or use of auch data by. a fareijD 
governman! !hat is in the int~ ol the 
Government and .is required for .waluation or 
infonnational purposes: and, 

(w) Subject to a prohibitUm on the Iw1her 
reproductiDn. release, disclosure, or use of 
the a.chnical cia!&; and, 

(iv) Tbe contractor or.subcontractor 
assailing the restriction i• aodfied of such 
reprodw:tioD, releue. diacloiUN, ar use. 

(14) TechniaJJ dDtG meaD~l'BCOrded 
in formation. J9f'Clla. of the form or method 
of the record in&. of a ecientific or technical 
nature {including computer .aftware 
dotumentationJ, Tae term does not i.Dclude 
computer softwan~ or data illcidental to 
contract administration. such as fioaDcial 
and/or maugement illfoanation. 

(15) L'nlimited ritJ,hm means rights to use, 
modify. reproduce, perform. display, relate, 
or disclose technical data iD whole ar in pert, 
in any manner. and far eny purpose 
whatsoever. and to have or authorize others 
to do so. 

(b) Jti&hts in technioaJ data. The contncmr 
grants or shall obtain for the government the 
following royalty free. worldwide. 
nonexclusive. irTevocable license rights iD 
technical data other than oamputllr mftware 
documentatioll (see 252.227-7n14 for ri@hts 
in computer software documeotation): 

(1) Unlimited rights. The Government shall 
have unlimited rights in technical datB that 
are-

(i) Data per..aicing to an item, component. 
or process which has been or will be 
de\·elopee exclusively with go\'8l'UJDent 
funds: 

(ii) Srudies. enalywes. test data. or rimilar 
data produced for this contract, whee the 
studv. enelvsis, test, or similar 'WOrk was 
specified as an element of performance. 

(iii) Creuted eX<:lusively with government 
funds in the perfonnaDCe of 1 contract thet 
does not require the development, 
manufacture, construction. or production of 
items. components, or process~s. 

(iv) Form. fit, and function data: 
(v) Ne~ for inmHetion, openrtion, 

maiD!t!nance, or tr&ining purposes (other 
than detailed manufacturing or process data); 

(vi) CmTections or changes to tttclmiasl 
data furnished tc the conttactor by the 
Government: 

(vii) Otherwise publicly evaita'ble or have 
been released or disclosed by the contractor 
or subcontractor without restrictions on 
further use, release or disclosure. other than 
8 release or disclosure l'8Stlltq from the sale, 
transfer. or other assignment of imerelt in the 
technical data to another party or the •le or 
transfer of some ar aU of a basiDess enti1y or 
its assets to another party; 

(viii) Data in which the Government bas 
ohtained unli:rnlted ~ts under aBOther 
gvvernment contract or as 8 result of 
negotiations: or 

(ix) Dita famished to !he Fftnmnmt. 
un ... claia • ay Glber.,.........aBnct 
or IUbc:ontract thereunder, with: 

(A) Government purpoee license r:iabta or 
llmit..t·npts tiDd tile tetrittiw coeatticm{s1 
hufJina apnd; •• 

(B) Government purpose rights- dMt 
contractor's excluaive right to uee such data 
for camm.a.l ,_,g.- '-.~ind. 

(IJ Gowwluaem ~ 11aftts, (U TJie 
Government shall have sovemm&l pwpoie 
rishts for a five year period, or such other 
period as may be n .... , .. , iD tedmical 
data-· 

{AJ That partaia 1o ilams. CDI1pOD8IlU. or 
processes developed with mixed IUDdiDj 
except when the Govarmnent is entitled to 
unlimited rights m ~ data a provided m 
(b)(iiJ and (b){iv) through (bl(~ of this 
clAw.•. 

(B) Created with mixed fundi1111 iD lhe 
performance of 8 contract that does not 
require t!se ileoelopm:mt, meufactl!l'e, 
construction, or production uf ~. 
aBJ•.,m• ar praceuas. 

(ii) The five year period, ar mcia odnlr 
period as may have bean aago~. aU 
commence UpoD ~ oi tAeCIOiltlact. 
subcontract, letter contract (or similar 
contractueJ instnlmeDt), aJII!tr8ct 
modi6altion, ar option exerciw that required 
development of the it!IIDI, mmponmts, m 
p~SM or crntion r:A the data described in 
(b)(2}(i)(B). Upon expiration of the fm J'Mil' 
or other negotiated period, the Government 
shall have unlimi1ed rigb3 in the t.K:hnica1 
data. 

(iii) The Government shaU not release or 
disclose technical data in which it has 
sovern:mn1 purpose tights un!ess-

(A) Prior to re1ease or disclosure. the 
intended recipient is wubject ro the non­
disclosure agreement 8t 227.403-7; or, 

(B) The recipient is a government 
contractor receiving access to the data for 
performance of a govermnent contract that 
contains the clause at 252.227-7025, 
.. Limitations on the Use ar Disclosure of 
Government Furnished lnfonnation Marked 
with Restrictive LeJends." 

(iv) The contractor bu the exdusive right, 
includ.i.Qg the ri&ht to license others, to use 
technical data in which the JDverumeut bas 
obtained govermnent purpose rights Wlder 
this contract far ey commercial purpose 
during the time period specified in the 
govemmenJ purpose right. legeud presaibed 
in parqrapb ft){2) of this clause. 

(3) Limited RiJhts. (i' Except u provided 
in subparappbs (b){l){ii) and (b){l)(iv) 
through (b)(1){ix)·ofthis clal188. the 
Government shaH have limited r\lbts in 
technic:al data-

{A) Pertaining to tmms. components, or 
processes developed exclusively al private 
expense and mBJbd with 1he limited npts 
lepnd preicrlhed tn paagrapb tf) of this 
clause; or, 

(BJ Created aclusm!y lit prlvate expense 
in the perfo!'1DB.DC8 of a cont:racl that does not 
require the development, menufactme. 
construction, or production ofttama, 
components.. or p:ccu-. 

(ill 'l'be Govaimnmt DaU -requln a 
recipient of Umited r5ib1S data for elDIIIJency 
repair or overhaul to delftroy the data and an 

copin tn 111 posR'Sitou promptly foHowing 
CXDDpletioo of the emerpnCJ Tepair/overhaul 
and to DOtify the Cmltractor 1hat the data 
haw 1leen destro)'lld. 

(iii) The Wil'baclut, Its wubconb&cton, and 
suppliers 1n Jml Nl'1ired to p!'O'ride the 
Govemme!lt edditiGD&l npts to use. modify. 
reproduce.~. or dBdole technical data 
furnished tD .n Cooeirmut wflh limited 
~ts.Hcuucsu:,if~demesto 
otitain additional rights m ~ data in 
which it balimited rtpts, the oontractor 
118f88S to ,.._.ptly ..- into MgOtietions 
with ta. CDDnc:tiDg oftiaur to detwnnine 
w~th• there .,. ec:mptable tBrms for ·. 
transfarriag 8W:Ia ri(llda. AU tldmicat data in 
whi~ the CIDD1reCIDr U. ~the 
GcnlnrDam .tdita.lapts .ball. be listed 
or desc:ribed ill a~ '+wml made 
part oltha CDDtad. 11111 til:male shaU 
enUIDIII'H! dJB ..tditisal zilhts gnuited the 
GotWiilllilmt .. ncb data. 

(4) Specifically ~d l.icmJ:e rights. 
The standard Jia~Ue npa JP'IIDbld to the 
Government undBr ~ lb)(l) 
thrauP (b)(3) cl thia c:&.e, iDduding the 
psiod dllria& whida the. GowmmeDt shall 
have government purpose DsbU iD technical 
data, may be modified bJ mutual .-ment 
to prcwide ..::h ri&htll• tae parties consider 
appropriate hat shall ocx provide the 
Govel'I1Dl8Dt ..._ riJhtB than are 
enumerated ia ~{al133olthis 
clause. Any rights .a Dt@Dtiated t.haU be 
identified ill alicelue ..-ment made part 
of this CDDtmct. 

(5) Priar ~nt ·npts. Technical data 
that wiU be delhwed. fumished or 
otherwiM provided to Ule Gcwemment under 
this CODtrac:t. iD wb.kh the Gowrnment has 
previously obtaiaed rights shall be delivered. 
furui.sbed.. or provided with the p~iliting 
rights. lllllest-

(i) Tbe partial bave agrawi otherwise; or. 
(iiJ &Jy 1'116trictiou Oil the Government's 

filhts tD UM, modify,~eprodw:e, release. 
perform. dKplay, « di8cloee the data. have 
expired or DO Jmwer apply. 

(6) Release from Uability. The contractor 
agrees to nUeass the Gowtmment from 
liability for any release or disclosure of 
technical data made iD .xoniance "''ith 
paragraphs la)(U~ cw (b)(2)(ili} of this clause. 
in 8ccordmce wita the aaans oi a license 
negotiated under (b)(4) of this clause. or by 
others to whom the recipient aas released or 
disclosed the data and to teek Nlief 90lelv 
from the party who has improperly used." 
modified, l"8pp''d&&ced. released, perfonned. 
displayed. 01 ciiKJOI8d 0011trector data . 
marked with -1rictiwre ieJends. 

(c) Contractor rights in techniCQ} data. All 
rights not granted to the govermDI!'Ill are 
retained by the contractor. 

(d) Third party copyri&Jded datlJ. The 
contractor sMU .... widlout the written 
appzonl ol tha •• c«ma affioer, 
incorporate any copYJi8hted data in the 
technicaJ dda tA be cWivared UDder this 
contract ....._ die aatlaetiDr is the 
copyright owner or has obtained for the 
Covermnenl tM ~ a,lltJ oecesaary to 
perfect aliaaaae or ~ ill the deliverable 
data of the appropriate ac::ope set bth iD 
paragraph (b) of this clause. and bas affixed 
a statement of the license or licenses 



Federal Rezjster I Vol. 59, No. 117 I Monday, Jane 20, 1994 I PJOposed Rules 31607 

obtained on behalf of the Government and 
other persons to the data transmittal 
document 

(e) ldentificatiDn and delivery of dotrl tD be 
furnish«! with restrictiom on use, relecte, ~ 
disclosure. (1) Thil paragraph does DOt apply 
to restrictiODI bued aoleiy OD mpyrigbt. 

(2) ixc8pt u provided in subparagraph 
(e)(3) of this clause, tl!lclmical data that the 
contractor ll8lfD1s should be furnished to the 
Government with restrictions on u.e. releue, 
or disclosure are identified in an Attachment 

to thi.l a.tract ("the Attadaaent"J. The 
contrectur aU DOt deli.,.. ay tim with 
restrictive ID8rkiDp Ulllea.tbe ciMa .. listed 
a the A taw bmenl 

(3) Ill adclitiaD tD dae MS8rticml made in 
the Attacbmllllt, Gtkar aaw tiwa may be 
identified after award when based on new 
information or iDadvwtnt CJIIliaioDs unless 
the tn.dvertent lmliaians would have 
materially a&cad t:M IOUI'Ce eelection 
decmoo. Such identification ad asertioll 
shaH be .ubmitted to the c::Diltncting officer 

a soon a pNCtk:able prior to the scheduled 
date for deliwry of the data, ill the following 
bmat. ad liped by a official authorized 
to cootrw:tually obligate the contractor: 
"Identification and Assertion of Restrictions 
on the Govemment'i Uae, Release. or 
Discloswe ofTech.nical Data. The contractor 
usarb for itlelf. ar the persons identified 
below, that tbe Govemmant's rights to use. 
relaue, or diaclo8e the followi.Dg technical 
data should be restricted-

Technical Data to be furnished 
With Restrictions• Basis for Assertion • • Asserted Ri&hts Category• •• Name of Person Asserting 

Restrictions • • • • . · 

(UST) 

•If the assertion is applicable to items, 
compooen~. or processes developed at 
private expense, identify both the data and 
each such item, component, or process. 

••Generally. the development Of an item, 
component. or process at private expense, 
either exclusively or partially, iB the only 
basis for asserting restrictions on the 
Government's rights to uae. release, or 
disclose teclinical data pertaining to sucb 
items. components, oi processes. Indicate 
whether development was exclusively or 
partially at private expense. If development 
was not a1 private expense. enter the specific 
reason for asserting that the Go\'ernment's 
rights should be restricted. 

•• •Enter asserted rights category (e.g .. 
government purpose license rights from a 
prior contract. rights in SBIR data generatetl 
under another contract. limited or 
government purpose rights under this or a 
prior contract. or specifically negotiated 
licenses). 

• • • • Corporation, individual, or other 
person, as appropriate. 
Date 
Printed Name and Title 

Signature------
(End ofldentification and A~sertion) 

(4) When requested by the contracting 
officer, the contractor shall provide sufficient 
information to enable the CODtracting officer 
to evaluate the contractor's as&ertiona. The 
contracting officer reserves the right to add · 
the contractor's al88rtions to the Attachment 
"and validate any listed assertion. at a later 
date, in accordance with the procedures of 

-the "Valid&tion of Rutrictive Markings on 
Technical Data" clau&e of this contract 

(f) MllrkinB requirement~. The oootractor, 
and its subcontracton or suppliers, may only 
assert ntSt.rictions on the Govemment's ri8ht& 
to use. modify. reproduce. relaase, or disclose 
technical data to be delivered UDder this 
contract by markiDg the deliverable data 
~eel to restriction. Except a prcwided in 
paragraph (f)(S) of this claU88, ooly the 
following legends are authori2ed under this 
contract: The Government purpose rights 
legend at subparagraph (f)(2); the limited 
rights legend at subparagraph (1)(3) of this 
clause: or, the special license rights 1.00 at 
subparagraph (f)(4): and/or a notice of 
copyright as prescribed under 17 U.S.C. 401 
or402. · 

LUST) 

(1} General mcuti.Dg instnu:tions. The 
contractor. or its subcontmcton or suppliers, 
shall conspicuously ud lasibly mark the 
appropriate legend on all technical data that 
qualify for such markillp. The authorized 
legends shall be placed OD the traJwnittal 
document or storage container and, for 
printed material. each page of the printed 
material cont.a..iniD& technical data for which 
restrictions are asserted. When on..ly portions 
.of a page of printed material are subject to 
the userted restrictions. wc.h portions shall 
be identified by circling. undeJ'ICOring. with 
a note, or other appropriate identifier. 
Reproductions of technicaJ data or any 
portions thereof IUbject to .asserted 
restrictions shall also reproduce the asserted 
restrictions. 

(2) Govemunent purpose ri&hts morlings. 
Data delivered or otherwise furnished to the 
Government with Government purposes 
rights shall be marked as follows: 

"GOVERNMENT PURPOSE RJGHTS 
Contract No. 
Contractor Name 
Contractor Address 

Expiration Date 
The Government'• rights to use, modify. 

reproduce. reieue, perform. display, or 
disclose these technica1 data are restricted b\-· 
paragraph (b)(2) of the clause at 252.227- · 
7013 cootained iD the .bove identified 
contract. No n.trictiou apply der the 
expi.ratioa dete abowa abow. Any 
reproduction of aecb.nical data or portions 
thereof marked with this legend must also 
reproduce the markings." 
(End of Legend) 

(3) LimitecWights markinp. Data delivered 
or otherwise flamiahed to the Govammant 
with lunitsd n,hts ahall be marked with the 
followins legend: 
"UMJTEO RJGHTS 
Contract No. 
Contractor Name 
Contractor Address 

·ne Government's rights to ua. JDOCijfy, 
reproduce, release, perfDrm. dispJay. or 
diidose d.le technical dm .. r.tric:ted by· 
pangn~pb lb)(3) of the ct.a.e at 252.7013 
cozatained iD the &bow ichndified coatract. 
N:Jy reproduction of technical date or 
partiou thereof marked with tWs lepnd 
ID11St also !Bp'Dduce the m.arkiJ181. Any 

(UST) 

person. other.than the Government. who bas 
been provided access to such data must 
promptly notify the above named 
contractor ... 

(End of Legend) 
(4) Special lanse rights markings. (i) Data 

in which the Government's rights stem from 
a specifically oegotiated license shall hfo 
marked with the following legend: 
"Special License Rights 

The Government's rights to use, modify. 
reproduce, releaie, perform, display. or 
disclose these data are ~icted by contract· 
no. __ (ln58l'l contract number) __ . 
license no. __ {Iuert license identifier) 
__ .Any reproduction of technical data or 
portions thereof marked with this legend 
must also reproduce the markings." 
(End of Legend) 

(ii) For purposes of tbis cleuse. special 
licenses do not include Government purpose 
licente rights acquired under 1 prior contract 
(see subparagraph (b)(S) of this clause}. 
_ .f5) ~sting dato markings. If the terms 
of a prior contract or 1 icense pennitted the 
contractor to restrict the Goftnl!Dent's rights 
to use, modify. reproduce, release. perfonn. 
display. or. ditcl058 technical data deliverable 
under this contract, and thoee restrictions are 
still applicable, the contractor may. mark 
sucb data with the appropriate restrictive 
legend for which the data qualified under the 
prior cootnct • lioeMe. The marking 
procedures iJJ 1\lbparagraph (f)(l) of this 
clauwlhall be followed. 

(gt Confracfor prot:fldurel cmd records. 
Throughout parfOnDaDca of this contract, the 
contractor and ita subcontractors or. suppliers 
that will deli'RII' tec:bnirAI data with other 
than UDlimited rights, shall-

(1) Have, maintain. and follow written 
procedures la.fficieut to usure that restrictive 
IIW'kiJ181 are uaed Clllly when authorized by 
tbe am. of this clauae: ad. 
. (2) MamtaiD raDrda IUffi.cient to justify the 

validity of any restrictive markings on 
technica1 data delmrred under this contract. 

Oll Remtmll of urqastified and 
nonconforrnin& lllm'lanp. (1) Unjustified 
t«:JmjcaJ dam ~- Tbe rights and 
obliptians. of the pmies reprding the 
wlidatioD ofiWtrictive IIUU'ti.ogs nn 
technical tlata furnished or to be furnished 
under this cxmtnct liN cxmtaiDed in the 
clause at 152.227-7037, .. Validation of 
Restrictive Markings OD Technical Data" 
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foreign govenunants or international 
organizations. Govemment ~include 
competitive p~ent. but do not include 
the rights to use. modify, N~uce. release, 

· perform, display. or disclose mmputer 
software or c:Omputer software · • 
documentation for ammerciaf purposeS or 
authorize others to do so. 

(11) Gnve.mment purpose ri&}Jts means the 
rights to~· 

(i) Use, modify, reprOduce, release. 
perform, display. or diaclose computer 
software or Computer aoftware 
documentation within the government 
without restriction; and, 

(ii) Release or disclose computer software 
or computer software documentation outside 
the government and authorize persons to 
"'hom release or disclosure has been made to 
use. modify, reproduce, release, perform, 
display, or disclose the software or 
documentation for United States goYe:rnment 
purposes. : 

(12) Minor modification means a 
modif.ca~ion that does not significantly alter 
the nongovernmental function or purpose of 
the software or is of the type customarily 
provided in the commercial marketplace. 

(13) Noncommercial computet sofh-.'tlre 
means sof~·are that does not qualify as 
ccmmercial oomputer software under (a}(l) 
of this clause. 

(14) Restricted rights apply only to 
noncommen::ial computer software and mean 
the Government'~ rights to-

(i) Use a computer program with one 
computer at one time. The program may not 
be accessed bv rnon> tha.u one terminal or 
central processing unit or time shared unless 
otherwise permitted by this contract; 

(ii) Transfer a computer program to another 
Government agency without the further 
permission of the contractor if the transferor 
dP.stroys all cllpies of the program and related 
computer software documentation in its 
possession and notifies the licensor of the 
transfer. TI"BB!$ferTed p:rograr.ls remain subject 
•o the previsions of this clause. 

(iii) Make the minimum number of copies 
of the computer software requir&d for 
safekeeping (archive). backup. or 
morlification purposes: 

(iv) ~odify computer software provided 
that the Government may-

(A) Use the modified software only as 
pro\'ided in St:bparagraphs {&){14)(i) and (iii) 
of this clause; 

(B) Not release or disclose the modified 
software except as provided in subpa."8gJ'8phs 
(a)(14)(ii), (v) and (\'i) of this clause. 

(\•) Permit oontractors or subcontractors 
performing service contracts (see FAR 
37 .101) iD support of this or a related 
contract to use computer software to 
diagnose and correct deficiencies iD a 
computer program. to modify oomputer 
software to enable a computer program to be 
combined with, adapted to, or merged with 
other computer programs or when necessary 
to respond to urgent tactical situations, 
pro,'ided that-

. (A) the government notifies the party 
which has granted restricted rights that a 
release or disclosure to particular contractors 
or subcxmtracton was made; 

(B) Such coo tractors or subcontractors 111'8 
subject to the use and non-cli..closure 

agreement at 227.403-7 or are pel'll!IHftlt .. 
cont:rldon receivills acceu· to the~· 
for perfarmuce of a poenameat 0011tract 
that~ the clau• 81 252.%27-1025, 
"Limitaliom OD tbe U• « DisckJnre of 
govermD.at PumishBd lnlomwion Marked 
with Restrictive Legends"; 

(C) The GcmamDent .ball DOt permit the 
recipieDt to.decampile, diMaemble, or 
reverse eogin ... the mftwa.N, or ueeiOCtware 
decoD)piled. disueemhled, or reverse 
engineered by the aovarnment purSuant to 
1\lbparagraj)b (a){t4)(iv) of thil clause, for 
any other purpase; and, 

(D) Such use iiiUbject to the limitation in 
subparagraph (a)(tt)(i) of thil clause. 

(vi) Permit contract.Drl or lllbc:ontractors 
performing emerpney repairs or overhaul of 
items or components af itemJ procured undn 
this or a related contract to use the computer 
•oftware "·ben necessary to perform the 
repairs or overhaul, or to modify the 
computer software to reflect the repairs or 
overhaul made, provided that-

(A) The intended recipient is subject to the 
use and non-disclosure agreement at 
227.403-7 or is a government contractor 
receiving eccess to the 10ftware for 
performance of a gtN81'1ll1leDt contract that 
contains the clause at 252.227-7025, 

· "Limitations on the Use or Disclosure of 
government Furnished Infonnation Marked 
with Restrictivw Legends"; and 

{B) The Government ahall not pencit the 
recipieDt to decompile, disassemble, or 
reverse engineer the 10ftware, or use 10ftware 
decompiled. clisa.aembled.. ar reverse 
engineered by the government pursuant to 
subparagraph (a)(14)(iv) of this clause, for 
any other purpose. 

(15) Unlimited rights, means rights to use. 
modify. reproduce, release, perform, display. 
or disclose. computer software or computer 
softw8J!! documentation in whole or in part. 
in any manner and for any purpose 
whatsoever. and to have or authorize others 
to do 10. 

(b) Rights in computer software or 
compuftn' "'ftware documenftltion. Tbe 
contractor grants or thall obtain for the 
gcmmunent 1M following royalty free. 
worldwide, nonexclusive, ir'revocable liceD9e 
rights in noncommercial computer software 
or computar eoftwue documentation. All 
rights not grant.d to tbe sovernment ere 
retained by the contractor. 

(1) Unlimhed ri&ht.. The government shall 
have unlimited righta in: 

(i) Computer 10ftware· developed 
exclusi~· with pmwt funds: 

(ii) Computer aoftware documentation 
requirecl to be delivered under this cootract~ 

(iii) ConectioDJ or changes to computer 
softv.·are « CDDpuler software 
docu.meatatiOD furnished to the COD tractor by 
the gotl6lWII8at: 

(ivl Computer softw&N ar mmputer 
software documentatioD thm is otherwise 
publicly •ftileble or hat been Nleesed or 
d.iscloeed by the ccmtractor or subcontnlc:tur 
without NSirictiOD CJD further ue, Te1..e or 
disclosure, othar than a releae or di~elosure 
resultiDg from tM ..... tmnllfer, or other 
aasignmnt of i.DteNst ill the .aftwaN to 
another party • tbe .ale or transfer of -.me 
or all of a huJ1D.a wntlty or itl...m to 
anotUr party; 

· (v) Compnter 10ftware or computer 
software documentation obtained with 
w;Uimited rights un.d• mother go\•emment 
CXJDtnlet or as·a result of negotiations; or. 

(vi) Computer woftware or computer 
software documntation fumisbed to tht> 
government, under this or my other 
govel'D!DeDt contrect or subcontract 
thereunder witb-

(A) Restricted rights in computer software. 
limited righta iD technical data, or . 
government purpoee license rights and the 
restrictive conditions have expired; or. 

(B) Gowlmment pwpose rights ed the 
contractor's nclusiw right to use such 
software or documentation for commercial 
purposes has expired. 

(2) Gowmment purpolle ris]lts. 
(i) Except as provided in paragraph (b)(1) 

of this clause, the pernment shall have 
go,•emment purpose rights in computer 
software developed with mixed funding. 

(ii) Gcmtmment p\IJl)OSe rights sha!l 
remain in eft8ct for a period of five years 
unless a different period has been negotiated. 
Upon expiration of the five year or other · 
negatiased period, the government shall have 
unlimited ri8hts in the computer software or 
compu111r 10ftwant docamentation. The 
government purpoee rights period shall· 
commence upon execution of the contract. 
subcontract, letter contract (or similar 
oontractual instrument), contract 
modification, ·or option exercise that required 
development of the computer software. 

(iii) The government ahall not release or 
disclote camputer software in which it bas 
80\'tl:'lllDeD.t purpoee rights to any other 
person unless: • 

(A) Prior to ralease or disclosure. the 
intended recipient is subject to the use and 
non-disclosure agreement at 227.403-7: or. 

(B) The recipient is a government 
contractor receiving access to the software or 
documentation for performance of a · 
government contrae1 that contains the clause 
at 252.227-7025, ~imitations on the Use or 
Disclosu.re of Government Furnished 
Information Marked with Restrictive 
Legends." 

(3) Restricted ri.ghts. {i) The 80vernment 
shall bave1'81tricted rights in noncommercial 
computer mftware required to be delivered 
or otherwiM provided to the 80vernment 
under this cantract that were developed 
exclusively at priwte expense. 

(ii) The amtnctm, its wbcontractors. or 
su_ppJien wre not required to provide the 
SOV81'DJD8Dt additional ri&hts in 
noncommmcial computar .oftware delivered 
or othenriR provided to the 10vemment 
with restricted ri&hts. However, if the 
government desires to obmin .dditional 
fi8hu in such aoftware, the contractor agrees 
to promptJy enter into DeFtiaticms with the 
cootracting officer to determine whether 
there are acceptable terms for transferring 
such rights. AU noncomman:ial computer 
aoftware iD which the contractor has granted 
the goV'IJI'IJJDel!t additional rights shall be 
listed or desaibed in a license agreement 
made part of the contract (see pa1"8gTBph 
(b)(4) of this deu•). The lk:eme thall 
enumerate the .dd.itional rights granted the 
goft!'D.IHIIl 

(4) SpecifioaJJy negotiated license rights. (i) 
The mmdud license rights granted to the 
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sovemment under subparagraphs (b)(t) 
through (b)(3) of this dause, including the 
period during which the government shall 
have government purpose rights in computer 
software, may be modified by mutual 
agreement to provide sucb rights as the 
parties consider appropriate but shall not 
provide the r~vernment lesser rights in 

· computer software thaD are enumerated in 
paragraph (a)(14) of this clAuse or Jesser 
rights in computer software documentation 
than are enumerated iD paragraph (a)(l3) of 
the clause at 252.227-7013, Rights in 
Technical Data-Noncommercial Items. 

(ii) Any rights ·so negotiated shall be 
identified in a license agreement made par. 
nf this contract. 

(5) Prjor government rig.'zts. Computer 
software or computer software 
documentatinf' that will be delivered, 
furnished, or otheN;se provided to the 
Government under this contract, in which 

_-1'he Government has previously obtained 
· rights shall he delivered, furnt$hed, or 
provided with the pre-existi~ ri~hts, 
'l'llec:c:-

(i) The parties have a~ otherwise; or, 
(ii) Any restrictions on the Government's 

"i@l:!s to use, modify, reproduce, release, 
perform. display, or disclose the data have 
tXl>!red or no longer apply. 

(ti) Release from liobiliry. The contrC!ctor 
agrees to release the government from 
liability for any release or disclosure of 
computer software made in accordance with 
511bparographs (a)(14), or (b)(2)(iii) of this 
clsuse, in accordance with the terms of a 
JicPnse negotiated under (b)(4l of this clause, 

or by others to whom the recipient has 
released or disclosed the software, and to 
seek relief solely from the party who has 
improperly used, modified, reproduced, 
released, performed, displayed, or disclosed 
contractor software marked with restrictive . 
legends. 

(c) Rights in derivative computer ·software 
or computer software documentation. The 
Government shall retain its rights in the 
unchanged portions of any computer 
software or computer software 
documentation delivered under this contract 
that the contractor uses to prepare, or 
includes in, derivative computer software or 
computer software documentation." 

(d) Third party copyri&Jlted comput~r 
software or computer $0ftware 
doCumentation. The contractor shall not, 
without the written approval of the 
contracting officer, incorporate any 
copyrighted computer software or computer 
software documentation in the eoftware or 
documentation to be delivered U'ltiP" this 
contract unless the contractor is the 
copyright owner or has obtained for the 
Government the license rights necessary to 
perfect a license or licenses iD the deliverable 
software or documentation or the appropriate 
scope set forth iD paragraph (b) of this clause, 
and prior to delivery of sucb-

(1) Computer eoftwilre, has provided a 
statement or the license rights obtained in 8 

form acceptable to the contracting officer; or, 
(2) Computer software documentation, has 

affixed to the transmittal document a 
statement of the license rights obtained. 

fe) Jdentificouon and delivery of compute­
software and computer software 
documentation to be furnished with 
restrictions on use, release, or disclosure. 

(1) This paragraph does not apply to 
restrictions based solely on copyright. 

(2) Except as provided in subparagraph 
(e)(3) of this clause, computer software that 
the contractor asserts should be furnished to 
the government with restrictions on use, 
release, or disclosure is identified in an 
Attachment to this contract ("the 
Attachment"). The contractor shall not 

. deliver any software with restricti\'~ 
marlings UJ;t.less the software is listed on the 
Attachment. 

(3) In addition to the assertions made in 
the Attachment, other assertions may be 
identified after award when based on new 
information o:- inadvertent omissions unless 
the inadvertent omissions would have 
materially .affected the source selection 
decision. Such identification and assertion 
shall be submitted to the contracting officer 
as soon as practicable prior to the scheduJed 
date for delivery of the software. in the 
followi..Dg foKDat, and signed by an official 
authorized to contractually obligate the 
contractor: · 
"Identification and Assertion of Restrictions 
on the Government's Use, Release, or 
Disclosure of Computer Software. The 
contractor asserts for itself, or the persons 
identified below, that the Government's 
rights to use, release, or disclose the 
following computer software should be 
restricted-

Cnmpute:r Software to be Fur­
'lished With Restrictionc:: • Basis for Assertion • • Asserted Rights Category • • • Names of Person Asserting Re­

strictionr • • • • 

(LIST) 

• Generally, development at private 
Expense, either exclusively or partially, is the 
only basis for asserting restrictions on the 
Gnvernment's rights to use, release, or 
dic:close computer software. 

• • Indicate whether development was 
exclusively or partially at private expense. If 
development was not at private expense, 
enter the specific reaso.n for asserting that the 
government's rights should be restricted. 

• • • Enter asserted rights category (e.g., 
restricted or government purpoie rights in 
computer software, government purpose 
license rights &om a prior contrect, rights in 
SBIR software generated under another t 
contract, or specifically DegOtiated licenses). 

• • • • Corporation, individual, or other 
person, as appropriate. 
Date 
Printed Name and Title 

Signature------
(End of Identification and Assertion) 

(4) When requested by the contracting 
officer, the contractor •hall provide sufficient 
information to enable the contracting officer 
to evaluate the contractor's usertiona. The 
c:ontracti.Dg officer rnerves the right to add 
the contractor'& ueertions to .the Attachment 
and validate BDY l.iated assertion, at a later 
date, in accnrdance with the procedures of 

(LJST) (UST) 

the "Validation of Asserted Restrictions­
Computer Software" clause of this contract. 

(f1 Markin& requirements. The contractor, 
and its suboantractOI"' or suppliers, mey oaly 
assert restrictions on the government's rights 
to use, modify, reproduce_. release. or. disclose 
computer aoftware by matking the 
deliverable software or documentation 
subject to restriction. Except u provided in 
paragraph (f}(S) of this clause, only the 
. foUowin& legends are authorized UDder this 
contract: the govarnmen.t purpoea rights 
legend at IUbpuesraph (f)(2); the rectricted 
Ji&hts legend at subpanpaph (f)(3) of this 
daUIB; or, the specialliceue rights hlpnd et 
nbpanpph U)(4); andlPr. a notice of 
copyri&ht as presaibed under 17 U.S.C. 401 
or402. 

(1) General marking instructions. The 
c:outractor, or its IUbccmtrac:tarl ar 1Uppliers, 
shall conspicuously and legibly mark the 
appropriate legend OD all computer software 
that qualify far such marldup. The 
authorized legends lhall be pl8ced OD the 
atorage container or the 10ftwan1 and eKh 
pep. or portions thtnof, of printed materials 
c:xmtainina computer software lar which 
restrictions are Ul8lted. lnstructiona that 
illterfere with or delay the operation of 
computer software ln order to display a 
restrictive ri&btl lepnd or other licenle 
ltatement at any time prior to or during use 

fLISTl 

of the computer software shall not be 
inserted in the software, or otherwise cause 
such interference or delay, unless the 
contracting officer's written permission to 
deliver such software has been obtained prior 
to delivery. Reproductions of computer 
software or any portions thereof subject to 
asserted restrictions, shall also reproduce the 
asserted restrictions. 

(2) Government purpose rights marhngs . 
Computer software delivered or otherwise 
furnished to the government with 
.aove~ent purpose rights shall be marked 
u follows: 
••GQVEJt"'MENT PURPOSE RIGHTS 

Contract No. 
Contractor Name 
Contractor Address 

Expiration Date 
The Government's rights to use, modify. 

reproduce; release, perform, display. or 
disclose this10ftwue are restricted by 
paragraph (b)(2) of the clause at 252.227-
7014 contained in the above identified 
contract. No restrictions apply after the 
expiration date shown above. Any 
reproduction of the IOftware or portion:. 
thereof marked with thillegend must al~o 
reproduce the markings.' 
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(3) Restricted rigllts markings. Software 
delivered or otherwise furnished to the 
Government witr restricted rights shall be 
marked with the following legend: 
"RESTRlCTED RIGHTS 
Contract No. 
Contractor Name 
Contractor Address 

The Government's rights to use, modify. 
reproduce, release, perfonn. display. or 
disclose this software are restricted by 
paragraph (b)(3) of the clause at 252.277-

. 7014 contained in the above identified 
contract. Any reproduction of computer 
software or portio::J.s thereof marked with this 
legend must also reproduce the markings. 
Any person. other than the Government, who 
bas been pro\'ided access to such software 
mus! promptly notify the above named 
contractor." .· 
(End of Legend) 

{4) Special license right.s markings. (i) 
Computer software or computer software 
documentation in which the government's 
rights stem from a specifically negotiated 
license shall be marked with the following 
legend: 
''Special Li-::ense Rights 

Th.e Government's rights to use. modify. 
reproduce. release, perfonn, display. or 
disclose t~.is software are restricted bv 
contract no. __ (Insert contract nU.mber) 
__ . license no. __ (Insert license 
identifier) __ . Any reproduction of 
computer softwa.'"e, computer softv•are 
documentst\or.. or portions thereof marked 
with this lege:Jd must also reproduce the 
marJJngs." 
(End of Legend) 

(ii) For purposes of this clause. special 
licenses do not include government purpose 
license rights acquired under a prior contract 
(see subparagraph (b)(S) of this clause). · 

(5) Pre-existing markings. If the tenns of a 
prior contract or license pennitted the 
contractor to restrict the govemment's rights 
to use. modify, release, perfonn. display. or 
disclose computer software or computer 
software documentation and those 
restrictions are still applicable, the contractor 
may mark such software or documentation 
with the appropriate restrictive legend for 
which the software qualified under the prior 
contract or license. The marking procedures 
in subparagraph (0(1) of this clause shall be 
followed. , 

(g) Contractor procedures and records. 
Throughout performance of this contract, the 
contractor and its subcontractors or suppliers 
that will deliver computer software or 
computer software dOC"UIDentation with other 
than unlimited rights. shall-

(1) Have, maintain, and follow written 
procedures sufficient to assure that restrictive 
markings are used only when authorized by 
the teons of this clause; and 

(2) Maintain records sufficient to justify the 
validity of any restrictive markings on 
computer sofn\tare or computer software 
documentation delivered under this contract. 

(h) Removal of unjustified and 
nonconforming morkjngs. (1) Unjustified 

compu.ter software or computer software 
documentation markings. The rights and 
obligations of the parties regarding the 
validation "Of restrictive markinp on 
computer software of computer software 
documentation fumished or to be furnished 
under this contract are contained in the 
clauses at 252.227-7019, .. Validation of 
Asserted Restriction~mputer Software" 
or 252.227-7037, ''Validation of Restrictive 
Markings on Technical Data", respectively. 
Notwithstanding any provision of this 
contract concerning inspection and 
acceptance, the Government may ignore or, at 
the Contractor's expense, correct or cancel a 
marking if, in accordance with the 
procedures of those clauses, a restrictive 
marking is determined to be unjustified. 

(2) Nonconfonning computer 1oftwore or 
computer software documentation markings. 
A nonconforming marking is a marking 
placed on computer software or computer 
software documentation delivered or 
otherwise furnished to the Government 
under this contract that is not in the format 
authorized by this contrad. Correction of 
nonconforming markings is not subject to 
252.227-7019 or 252.227-7037. U the 
contracting officer notifies the contractor of 
a nonconforming marking or markings and 
the contractor fails to remove or correct such 
markings within sixty (60) days, the 
Government may ignore or, at the 
Contractor's expense, remove or correct any 
nonconfonning markings. 

(i) Relation to patents. Nothing contained 
in this clause shall imply a license to the 
Government under any patent or be 
construed as affecting the scope of any 
license or other right otherwise granted to the 
Government under any patent. 

(j) Limitation on charges for rights in 
computer software or computer software 
documentation. (1) The contractor shall not 
charge to this contract any cost, including but 
not limited to license fees. royalties, or 
similar charges, for rights in computer 
software or computer software 
documentation to be delivered under this 
contract when-

(i) The Government has acquired, by any 
means, the same or greater rights in the 
software or documentation; or, 

(ii) The software or documentation are 
available to the public without restrictions. 

(2) The limitation in paragraph (j)(1)-
(i) Includes costs charged by a 

subcontractor or supplier, at any tier, or costs 
incumtd by the contractor to acquire riahts 
in subcontractor or mpplier computer 
software or computer software 
documentation, if the subcontractor or 
supplier hu been paid for IUch rights under 
any other Government contract or under a 
license conveyina the rights to the 
Government; 

(U) Does not include the reasonable costs 
of reproducina. handling, or maiJ.ina the 
documents or other media in which the 
software or documentation will be. delivered. 

(k) Applicability ID subcontnu:tDrs or 
1upp/iers. {1) Whenever any computer 
software or computer software 
documentation is to be obtained from a 
subcontractor or supplier for delivery to the 
sovernment under this contrad, the 

contractor shall use this same deuse in i!c; 
subcontracts or other contract'J.el 
instruments. and require its S':.locon~ctors : 
suppliers to do so, without aJtera~ion, exctr~: 
to identify the parties. No other da~.:se sha:: 
be used to enlarge or dim.inisb the 
sovemment's, the cOntractor's, 0!' a higher 
tier subcontractor's or supplier's rights in a 
subcontractor's or supplier's computer 
software or computer software 
documentation. 

{2) The contractor and higher-tier 
subc.ontractors or suppliers shall not use. 
their power to award contracto as economic 
leverage to obtain rights in computer 
software or computer software . 
documen'tation from their subcontractors or 
suppliers. 

(3) The contractor shall ensure that 
subcontractor or supplier rights are 
recognized and protected in the 
identification, assertion, and delivery 
processes required by paragraph (e) of this 
clause. 

(4) In no event shall the contractor use its 
obligation to recognize and protect 
subcontractor or supplier rights in computer 
software or computer software 
documentation as an excuse for failing to 
satisfy its contractual obligation to the 
government. 
(End of clause) 

ALTERNATE I (XXX 1994) 
As prescribed in 227.SO~(a)(2). add the 

following paragraph to the basic clause:· 
(1) Publication for sale. 

. (1) This paragraph only applies to 
computer software or computer software 
documentation in which the government has 
obtained unlimited rights or a license to 
make an unrestricted release of the software 
or documentation. 

(2) The go\'ernment shall not publish a 
deliverable item or items of computer 
software or computer software 
documentation identified in tbis contract as 
being subject to paragraph (l) of this clause 
or authorize others to publish such software 
or documentation on its behalf if. prior to 
publication for sale by the government and 
within twenty-four (24) months following the 
date specified in this contract fer delivery of 
such software or documentation, or the 
removal of any national security or export 
control restrictions, whichever is later, the 
Contractor publishes that item or items for 
llle and promptly notifies the contracting 
officer of such publication(s). Any such 
publication shall include a notice identifying 
the number of this contract and the 
pernment's rights in the published 
aoftware or documentation. 

(3) This limitation on the government's 
right to publish for IBle shall continue as 
long as the software or documentation are 
reasonably available to the public for 
purchase. 
(END OF ALTERNATE I) 

18. section 252.227-7015 is added to 
read as follows: 

252.227-7015 Technical ~mmerclal ....... 
As prescribed in 227.402-3, use the 

following clause: 
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TEOINJCAL DATA~ rrEMS 
(XXX 1994) 

(a) Definitions. As used in this clause: 
(1) _Com:: ,'Cia! items means items, other 

than co:cputer &Gftware, develC'"led or 
regularly used for otl:er than governmental 
purposes that-

(i) Hav, been sold, leased, or licensed to 
the public; or, 

(ii) Have been offered for sale, lease, or 
license to the public; or, 

(ill) Have not bee:1 offered, sold, leased, or 
licensed to the p'..lblic but will be available 
fer commercial sibe or license in time to 
satisfy the delivery requirements of this . 
contract; or, 

(iv) Satisfy e crlte~ion expressed in (b) (1), 
(2), or (3) and would require only minor 
modification to meet the requirements of the 
procuring agency. 

(2) Contrator includes the contractor's 
•abcontrectors and s'.lppliers at any tier. 
- · (3) Fonn, fit, and fr.Jncticn datD means 
technical data that describes th~ required 
overall physical, ft~:1ctional and perfonnance 
characteristks, (along \\;th the qualification 
requirernen~s. if applicable) of an item, 
component, or precess to the extent 
necessary~- permit ~dentification of 
physically ~ . .i functio!lelly inlerchangeable 
items. 

(4) Mir.or tr.?difi:-ntion means a 
modification that Joes not significantly alter 
the non6ovcrn.men~;;.! function or essential 
physica! characte;i.stics <~fan ite~ or 
ccrn;>onent, or che.nge tb~ purpose of a 
process. or is of tbe type c"..lstomarily 
perlor.ned in t.ie con~ercia! market place. 

(5) Techrdccl cio1:z means recorded 
infonr.ation. rega:J1ess of the fo:-m or method 
c..f 1"8CCrdir.:g, of a sc:e:. tif.c or technical 
neture (inc!udi:;g :omputer software 
tlocun:entatim:). The tel"!'!l does not include 
computer softwa.~ or data incidental to 
c.cntract r.d~:r.istrotion, such as financial 
B!ldl:,r mc.r:::.ge:nent information. 

(b) License. [1 ~ !he Government shall ha\'e 
the un..""efetricted ri&ht to use. modify, 
reproduce, release, or disc..lcse technical data, 
and to permit otZe!'S to do so, that-

(i) Have been pre\ ided to the Government 
.. or others with~ut res~ictions on use, 

modification, reproduction, release, or 
further dis( ':-su.!'"e other than a release or 
disclosure I;;.:.ulting from the sale, transfer, or 
other assignment of interest in the 10ftware 
to another party or the sale or transfer of 
some o: a11 of a business entity or ita assets 
to anotner party; 

(ii} An form, fit, and function data; 
(iii) Are a correction or c:hange to technical 

data furnished to the contractor by the 
Government; or, 

(iv} Have been provided to the Government 
·under a prior contract or licensin& agreement 
through which the Government baa acquiled 
the rights to use, modify, reproduce, rel...e, 
or disclose the data without restrictiona. 

(2) Except as provided iD paragraph (b)(1) 
of this clause, the GoverDJDent may use, 
modify, reproduce, release, or disclose 
technical data within the Government only. 
The Government shall not-

(i) Uae the technical data to manufacture 
additional quantities of the commercial 
items; or, 

(ii) Release, discl01e, or eutbotiJa u.e-of 
tbe technical data outJdde tbe Govemment 
without the contractor'• expn111 permission 
unless a reJeue, discloNre or permitted ute 
il n8ceesary for f!I'IDt!lrl4tncy repair or overhaul 
of the commercial items furnished under this 
contract. 

(c) Additional licen.e n,hts. The 
. contractor, its subcontrac:tan, and suppliers 

are DOt nMJuired to provide the Government 
additional ri&htJ to Ute, modify, reproduce, 
release, or diacloee teclmk:aJ data. However, 
lf the Govei'DJD6Dt deai.ret tD obtain 
additional rights in fwr:bnical data. the 
contractor agrees to promptly enter into 
negotiations with the contracti.Dg officer to 
determine whether there are acceptable terms 
for traDsfarring euch rights. All technical data 
in which the contractor hu granted the 
Government additional rightllhall be listed 
or desaibed in a specitJ licen8e ....,ement 
made pert of the CDDtract. Tbe liceDBe shall 
enumerate the additional rights granted the 
Government in such data. . 

(d) Release from liability. The contractor 
agrees that the Government, and other _ 
persons to whom the Government may have 
released or discloeed technical data delivered 
or otherwise furnished under this co:1tract, 
shall have no liability for .ny release or 
disclosure of technical data that are not 
marked to indicate that such data are 
licensed data sub)ect to u.e, modification, 
reproduction, release, performance, display. 
or disclosure restrictions. 
(End of Clause)· 

19. Section 252.227-7016 is added to 
read as follows: 

252.227-7018 -Rights In btd or proposal 
data 

A-s prescribed in 227.403-0(c), 
22i.404(0, or 227.503~(d), use the 
following clause: 
RIGHTS IN BID OR PROPOSAL DATA (XXX 
1994) . 

(a) Definitions. 
(1) As used iD this clause the term data 

means technical data or computer software. 
(2) For contracts that require the delivery 

of technical data, the terms tBchnicol data 
and computer software are defined i.n the 
clause at 252.22~-7013, "'Rights in Technical 
Data-:-Noncom.mercial Items" or,if this is a 
contract awarded UDder the under Small 
business lnDOYative Research Program. the 
clause at 252.227-1'018, "Rights in 
Noncommercial Tec:lmical Data and 
Computer Softwve-Sma1l Business 
Innovative Reeearch Programs". 

(3) For cxmtr.cu that cfo not require the 
delivery vl technical data, tbe term computer 
MJ:{tware is defined in the cJau.e at 252.227-
7014, "Rights in Noncommlft"CiaJ Computer 
Software ud Noncommercial Computer 
Sofhnre DocumentatiOD" ar.l:fthit is a 
contract awarded UDder the 1mder the Small 
buliDes~lllDovative Jtnearcll Program, the 

· daue at 252.227-7018, ...upuin · 
NoncoDlmerdal Technical Data end 
Computer Sottwce-Small Business 
Innovative Retearch Progrmns''. 

(b) Prior to c:oatrec:t award--
(1) The ofJaror agree~ diM the Gmemment 

may reproduce tbe bid or proposal, or ey 

pOrtions thereof, to the extent necessary to 
evaluate the offer. · 

(2} Except u provided in paragraph (d) of 
this claue, the Government shall use 
information contained in the bid or proposal · 
only for evaluationaJ purpoees and may not 
disclose, directly or indirectly, such 
information to any person including 
potential evaluators, unless that person bas 
beaD authorized by the Head of the Agency, 
his or her designee, or the contracting officer 
to receive such information. 

(c) Subsequent to contract award-
(1) Except as provided in paragrap)ls (c)(2) 

· tnd (d) of this clause, the Government shall 
have the rights to use, modify, reproduce, 
release, perform, display, or dis~l~ 
information contained in the contractor's bid 
or proposal within the GoVL-nment. The 
Government shall not release; perform, 
c:l.i,spley, or disclose such data outside the 
Government without the contractor's written 
pennission. 

(2) The Government's rights in Data that 
are required to be delivered 1mder this 
contract are determined by the •'Rights in 
Technical Data-Noncommercial Jtems", 
"Rights iD Noncommercial Computer 
Software and Noncommercial Computer 
Software Documentation", or !'Rights in 
Noncommercial Technical Deta and 
Computer Software-Small Business 
Innovative Research Progra.'tls" clause(~) o! 
this contract. 

(d)(l) The Government's rights \dth 
respect to Data contained in the contractor's 
bid or proposal that were provided to the 
contractor by the Gove!"IllDent are subjec1 
only to restrictions on USE', modification, 
rep~uction, release, performance, display. 
or d1sclosure, if any, imposed by the 
developer or licensor of such Date. 

(2) The Government's rights, including the 
right to permit others to use, modify, 
reproduce, release, perform, display, or, 
disclose bid or proposal Data, shall not be 
restricted in any manner if such Data bas 
been otherwise provided to the eo·vemment 
or to other persons without restrictions on 
further release or disclosure other than a 
release or disclosure resulting from the sale, 
transfer, or other assignment of interest in the 
aoftware to another party or the sale or 
transfer of some or all of the business entity 
or its assets to another party. 

(e) The contra(:tor shall include this clause 
iD allaubc:ontractl or similar contractual 
instruments and require its subcontractors or 
auppliers to do so without alteration, except 
to identify the parties. 

(END OF CLAUSE) 
ZO. Section ~52.227-7017 is added to 

read as follows: 

252.227-7017 ldentlftc8tlon 8nd Assertion 
of U•. A.._, or l*dosure Restrtctlons. 

As prescribed in 227.403-3(b), 
-227.404(e), or 227.503-3(a), use the 
following provision: 
IDEN11FJCATION AND ASSERTION OF 
USE, RELEASE. OR DISCJ.OSURE 
RESTRJCTIONS (XXX 1994) 

(a) The tenns used in this provision are 
defined in following clause or clauses 
contained in this solicitation-



..... 

Federal Register I Vol. 59, No. 117 I Monday, June 20. 1994 I Proposed Rules 31613 

(1) If a successful offeror will be required 
to deliver technical data, the clause at 
252.227-7013, "Rights in Technical Data­
Noncommercial Items" or, if this solicitation 
cnntemplates a contract under the Small 
Business Innovative Research Program, the 
clause at 252.227-7018, "Rights in 

· Noncommercial Technical Data and 
Computer Software-Small Business 
Innovative Research Programs". 

{2) If a IUccessful offeror will not be 
req11ired to deliver technical data, the clause 
at 252.22i-7014, "Rights in Noncommercial 
Computer Software and Noncommercial 
Computer Software Documentation" or, if 
this solicitation contemplates a contract 
under the Small Business Innovative 
Research Program, the clause at 252.227-
7018, "Rights in Noncommercial Technical 

Data and Computer Software-Small 
Business Innovative Research Programs". 

(b) The notification and identification 
requLements in .this provision apply-only to 
t.chnical data, including computer software 
documentation, or computer software to be 
delivered with other than unlimited rights. ... 
For contracts to be awarded under the Small 
Business Innovative Relearch Program, the 
notification and identification requirements 
do not apply to technical data or computer 
10ftware that will be pD81'8ted under the 
resulting contract Notification and 
identification ia not required for restrictions 
based solely on copyright. 

(c) Offers submitted in response to this 
solicitation shall identify, to the extent 
known at the time an offer is submitted to the 
Government, the technical data or computer 
software that the offeror, its subcontractors or 

suppliers: or potential subcontractors or 
suppliers • ...n lhould be furnished to the 
Government with restrictions on use, release. 
or cliscl01W'8. 

(d) The offeror's UleJ'tions, including the 
..mons of its subc:ontrecton or suppliers 
or potential subcontractors or suppliers, shall 
be submitted u IUl attachment to its offer in 
the following format, dated and signed by an 
official authorized to cuntractually obligate 
the offeror. 

"'Identification and Assertion of 
Restrictions on the Government's Use, 
Release, or Disclosure ofTechnioo Data or 
Computer Software. 

The offeror userts for itself, or the per5ons 
identified below, that the Government's 
rights to use, release, or disclose ~e 
following technical data or computer 
software should be restricted: 

T~hnical Data or Computer 
Software to be Furnished With 

Restrictions • 
Basis for Assertion • * Asserted Rights Category•• * Name of Person Asserting 

Restrictions• • • • 

(UST)• • ••• 

•For technical data (other than computer 
software documentation) pertaining to jtems, 
components, or processes developed at 
private expense, identify both the deliverable 
technical data and each such item, 
component. or process. For computer 
software or computer software 
documentation identify the software or 
documentation. 
· .. Generelly, development at private 

e":pense, either exclusively or partially. is the 
only basis for asserting restrictions. For 
technical data, other than computer software 
docwne::ltation, development refers to 
developme:~t of the item, component, or 
process to which the data pertain. The 
Government's rights in computer software 
do::umentation, generally may not be 
restricted. For computer software. 
development refers to the softwa."'e. Indicate 

· whether de\'elopment was accomplished 
exclusively or partially at private expense. If 
development was not accomplished at 
private expense, or for computer software 
documentation, ente.- the specific ba£is for 
asserting restrictions. 

•••Enter asserted right category (e.g., 
Government purpose license rights from a 
prior contract, rights in SBIR data generated 
under another contract, limited, restricted, or 
government purpose rights under this or a 
prior contract, or specially negotiated 
licenses). 

.... Corporation, indh·idual. or other 
person, as appropriate. 

•• • ••Enter "none" when all data or 
software \\;ll be submitted without 
restrictions. 
Date 
Printed Name and Title 

Signature-------
(End of Identification and Assertion) 

(e) An offeror's failure to submit, complete, 
or sign the notification and identification 
required by paragraph (d) of this clause with 
its offer may render the offer ineligible for 
award. 

(UST) (UST) 

(f) If the offeror is awarded a contract, the 
assertions identified in paragraph (d) of this 
provision shall be listed in an attachment to 
that contract. Upon request by the 
contracting officer, the offeror shall provide 
sufficient infonnation to enable the 
contracting officer to e\'aluate any listed 
assertion. 

(END OF PROVISION) 

21. Section 252.227-7018 is revised to 
read as follows: 

252.227-7018 Rights In Noncommercial 
Technical Data and Computer Software­
Small Business Innovative Research 
Program. 

As prescribed in 227 .404(a). use the 
following clause: 
RIGHTS IN NONCOMMERCIAL TECHNICAL 
DATA AND COMPUTER SOFTWARE­
SMALL BUSINESS INNOVATIVE 
RESEAROi PROGRAM (XXX 1994) 

(a) Definitio'!s. As used in this clause: 
(1} Commercial computer software means 

software developed or regularly used for non­
governmental purposes which-

(i) Has been sold, leased, or licensed to the 
public; 

(ii) Has been offered for sale, lease, or 
license to the public; 

(iii) Has not been offered, sold, leased, or 
licensed to the public but will be available 
for commercial sale, lease, or license in time 
to satisfy the delivery requirements of this 
contract; or, 

(iv) Satisfies e aiterion expressed in (a)(l) 
(i), (ii), or (iii) and would require only minor 
modification to meet the requirements of this 
contract. 

(2) Computer database means a colleCtion 
of recorded data in a form capable of being 
processed by a computer. The term does not 
include computer 10ftware. 

(3) Computer program means a set of 
instructions, rules, or routines. recorded in a 
fonn that is capable of causing a computer to 

(UST) 

perfonn a specific: operation or series of 
operations. 

(4) Computer software means computer 
programs, source code, source code listings. 
object code listings, design details,· . 
algorithms, processes, flo~ charts, formulae, 
and related material that would enable the 
software to be reproduced, recreated, or 
recompiled. Computer software does not 
include computer databases or computer 
software documentation. 

(5) Computer software documentation 
means owner's manuals, user's manuals. 
installation instructions, operating 
instructions, and other similar items, 
regardless of storage medium, that explain 
the capabilities of the computer software or 
provide instructions for using the software. 

(6) Detailed manufacturing or process data 
means technical data that describe the steps, 
sequences, and conditions of manufacturing, 
processing or assembly used by the 
manufacturer to produce an item or 
component or to perform a process. 

{7) Developed means-
(1) (applicable to technical date! 1:''.:-..c: than 

computer software docwr:.entatic.~) an item, 
component, or process, exists and is 
workable. Thus, the item or component must 
have been constructed or the process 
practiced. Workability is generally 
established when the item, component, or 
process has been analyzed or tested . 
sufficiently to demonstrate to reasonable 
people skilled in the applicable art that L~ere 
is a high probability that it will operate a~ 
intended. Whether, how much, and what 
type or analysis or testing is required to 
establish workability depends on the nature 
of the item, component, or process, and the 
state where it could be offered for sale or sold 
on the commercial market, nor must the item, 
component or process be actually reduced to 
practice within. the meeting of Title 35 of the 
United States Code. 

(ii) A computer program has been 
successfully operated in a computer ~nd 
tested to the extent sufficient to d~mor.st:-ate 
to reasonable perso::Jc skilled iz:; the a:t that 
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the program can reasonably be expected to 
perfonn its intended purpose. 

(iii) Computer software, other than · 
computer programs, has been tested or 
analyzed to the extent sufficient to 
demonstrate to reasonable persons skilled in 
the 8J1 that the software can reasonably be 
expected to pe:form its intended purpose. 

{iv) Computer software documentation 
required to be delivered under a contract has 
been written. in any medium. in sufficient 
detail to co:11ply with requirements under 
that contract. 

(8) Developed exclusively at private 
expense means development was 
accomplished entirely with costs charged to 
indirect cost pools, costs not allocated to a 
government contract, or any combination . 
thereof. 

(i) Private expense d~enninations should 
be made at the lowest practicable level. 

(}i) Unde; ::"'Ced price contracts. when total 
costs are greater than tht finn fixed price or 

-ceiling price of the contract, the additional 
-cevelopment costs neces~j ~complete 
development shall not be considered when 
determining whether deYeloFment was at 
Government, private, or mixed expem-e. 

(9) Developed exclusively with Government 
funds means develop was not accomplished 
exclusively or partially at private expense. 

(10) Developed with mixed fundin8 means 
development was accomplished part.ially 
with costs charged to indirect cost pools and/ 
or costs not allocated to a government 
contract. and partially with costs charged 
directly to a government contract. 

(11) Form. fit, and function data means 
technical data that describe the required 
overall physical, functionf.l. and perfonnance 
characteristics, (along with the qualification 
raquirements, if applicable) of an item. 
component, or process to the extent 
necessfiry to permit identification of 
physically and functionall)" interchangeable 
items. 

(12) Gen~--~ed means technical data or 
computer Su .. ,.·are rll'St created in the 
performance of this contract. 

(13} Government purpose means any 
activitv in which the United States 
Gove~.ent is a party. including cooperative 
agreements with international or multi· 
natior..al ~tfense organizations or sales or 
transfers by the United States Government to 
foreign governments or international 
organizations. Government purposes include 
competitive procurement, but do not include 
the rights to use, modify, reproduce, release, 
perform, display, or disclose technical data 
or computer software for commercial 
purposes or authorize other to do so. 

(14) Limited rishts m88lll the rights to use, 
modify, reproduce, release, perform, display, 
or disclose technical data, iD whole or in 
part, within the GovemmenL The 
Gove:mnent may not. without the written 
permission of the party auertiDa limiled 
rights, release or di&cloee the tKhnkal data 
outside the Government. use the technical 
data far manufacture, or permit the technical 
data to. be us:·d by uother party, except that 
the Government may reproduce, releue or 
disclose such data or permit tbe uae or 
reproduction of the data by persons outlide 
the Government if reproduction. release, 
disc:;.los:ure, or use is-

(i) Neceaary for emergency repair and (C) The Government shall not pennit the 
overhaul; or, · . recipient to decompile, disassemble. or 

(ij) A releue or disclosure of technical data reveree engineer the software, or use software 
(other than detailed maoufacturiug or process dec:ompiled, disassembled, or reverse 
data) to, or use of IUch data by, a foreign engineered by the Government pursuant to 
government that is in the interest of the subparagr&ph (a)(17)(iv) of this clause, for 
~vammeot md 1s required for evaluational any other purpose; and, 
or infozmational pwposes; and, (D) Such use il subject to the limitation .in 

(iii) Subject to a prohibitiOD on the further subparagraph (a)(17)(i) of this clause. 
reproduction, release, disclosure, or use of (vi) Pennit cont.actors or subcontractors 
the technical data~ and, perfonning emeJEency repairs or overhaul of 

(iv) The contractor or subcontractor items or components of items procured under 
asserting the restriction is notified of such this or a related contract to use the computer. 
reproduction, release, disclosure, or use. software when necessary to perform the 

(15) Minor modification means a repairs or overhaul. or to modify the 
modification that does not significantly alter computer software to reflect the repairs or 
the nongovernmental function or purpose of .overhaul made, provided that-
computer software or il of the type (A) The intended recipient is subjed to the 
customarily provided in the commercial non-disclosure agreement at 227.403-7 or is 
marketplace. a Government contractor receiving access to 

(16) Noncommercial computer software the software for perfonnance of a 
means software that does not qualify as Government contract that contains the clause 
commercial computer software under (a)(l) 1t 252.227-7025, "Limitations on the Use or 
of this clause. · Disclosure of Government Furnished 

(17) Restricted rights apply only· to - Information Marked with Re~trictive 
noncommercial computer software and mean Legends"; and, 
the Government's rights t~ (B) The Government shaJJ not pennit the 

(i) Use a computer program with one recipient to decompile. disa!:semble, or 
computer at one time. The program may not reverse engineer the softv.·are, or use software 
be accessed by more than one tenninal or decompiled. disassembled, or re\'erse 
central processing unit or time shared unless engineered by the Government pursuant to 
otherwise permitted by this contract; subparagraph (a)(17)(iv) of this clause, for 

(ii) Transfer a computer program to another any other purpose. 
Government agency without the further (18) SBIR data rights mean a royalty freE' 
pennission of the contractor if the transferor license for the Government, including its 
destroys all copies of the program and related suppon service contnctors, to use. modify. 
computer software documentation in its reproduce, release, perform, display. or 
possession and notifies the licensor of the disclose technical data or computer software 
transfer. Transferred programs remain subject generated and delivered under this contract 
to the provisions of this clause. for any United States government purpose. 

(iii) Make the minimum number of copies (19) Technical data means recorded 
of the computer software required for information. regardless ofthe form or method 
safekeeping (archive}, backup. or of the recording, of a scientific or technical 
modification purposes; nature (including computer software 

(iv) Modify computer sofna.·are provided documentation). The tenn does not include 
tha! the Government may- computer sofna.·are or data incidental to 

(A) Use the modified software only as contract administration, such as financial 
provided in subparagraphs (a)(l i) (i) and (iii) and/or management information. 
of this clause; (20) Unlimited rights, means rights to use, 

(B) Not release or disclose the modified modify. reproduce, release, perform, display, 
software except as provided in subparagraphs or disclose, technical data or computer 
(e)(17)(ii), (v) and (vi) of this clause. software in whole or in part. in any manner 

(v) Permit contracton or subc.cntractors and for any purpose whatsoever, and to have 
perfonning service contracts (see FAR or authorize others to do so. 
37.101) in support of this or a related (b) Rights in technical data and computer 
contract to use computer software to software. The contractor grants or shall 
diagnose end c:orrect deficiencies iD 1 obtain for the government the following 
computer program, to modify computer royalty free, worldwide, nonexclusive, 
eoftware to enable 1 axnputar prosram to be irTevocable license rights in technical data or 
ambined with, adapted to, or merpd with non-commercial computer software. All 
other computer programs or when oecenary rights not granted to the Government are 
to respond to WJent tactic:allituations, J&tained by the contractor. 
provided that- (1) Unlimited rishts. The Government shall 

(A) The GoYunment notifies the party have unlimited rights in technical data, 
which hu granted restricted rights that a including computer software documentation, 
.release or diaclowre tD putiallar CIDiltncton or computer 10ftware pnerated under this 
ar IUbc:ontnctan wa made. contract that &r&-

(B) Such CDDtncUn CW' whamtnctars are (i) Farm. fit. and function data; 
aubject to the DOD-disclosure .-mentlat (ii) Nec:esaary for installation, operation, 
227.403-7 ar me GowrmDeDt amtnc:tars maintenence, or trainiDg purposes (other 
receiving ICC*I to the ICiftwue for then detailed manufacturin& or process data); 
performance af a Gcnenu:Dmt contract that (W) CorrectioDI ar clumps to government-
c:outains the clause at 252-221-7025, furnished techoic:al data or mmputer 
'1JmitatioDJ Oil the U. CW' Di8clolme of 10ftware; 
GovemmeDt Pumiahed lnformatioll Merbd (iv) Otherwise publicly available or have 
with IWitrictive LepiKII": been released or disclosed by the contractor 
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o~ a subcontractor witbo-at restrictions on 
further use, release or d.isclo:;ure other than 
a release or disclosure resulting from the sale. 
t:ansfer. or other assignme::tt of interest in lhe 
technical data or computer software to 
another party or the sale or transfer of some 
or al1 of a business entitY or its assets to 
another party: . • 

(Y) Data or software in v•hich the 
GO\;ernment has acquired pre\'iously 
unlimited rig.h.ts under another government 
contract or through a specific license; and 

(vi) SBIR data upon expiration of the SBIR 
data rights pe:-iod. 

(2) Limited rights. The Gcvemment sha.11 
have limited rights in technical data. that 
wt>re not ge!lerated under this contract, 
perta;n to ite~. compone:H.s or processes 
developed exclu~ively at private expense, 
and are marked. in accordance with the 
markig,g instructions in paragraph (0(1) of 
thi!: clause, with the Jeg.:nd prescribecnn 
subparagrsph {~(2) of this clause. 

(3) Restricted rights ir. computer software. · 
The go\'err.mznt shall ba\'e rest"icted rights 
in nor.ccmrnercial computer s0ftware 
required to be de!ivered or otherwise 
furnished to the Government under tb is 
contract that we~ devdoped exclusive):,· at 
private eY.pense and were not generated 
under this cor.: tract. 

[4) SBIR dote rights. (i) Except for technical 
dota. incl1..~din~ ccm!Juter software 
docwnentc.~ion. or computer software in 
which the Government has unlimited rights 
ul'!der paragrsph (b)(l) of this clause. the 
Government shall ba·;e SBIR data rights in all 
technical datE or comnuter software 
genel'ated ur.der this contract dur.:;g the 
period commenc.~r.g with contract award and 
ending upon the date five yea:-s after 
comple~on of the project from which such 
data were p,enerated. 

(ii) The Gc\'err:.;nent maY not release or 
disclose SBIR riate to any i>erson. other than 
its suppcr1 services contractors. except­

(A) As ex?:ess!y pe::mitted by the 
contractor: 

(B) For e\·ah.:at:onal purposes: or. 
(C) A rel£as~. C.isclosure, or use that is 

necessary for eine:-gency repair or overhaul of 
itc:ns operat~c by the Government. 

(iii) A release o:- disc.losure of SBJR data to 
the Government's suppot"f. services 
contractors, o:- a release or disclosure under 
paragraphs (b}(4)(ii}(B) or {c) ofthis clause. 
may be mrsde oniy if. prior to release or 
disclosure, the intended recipient is subject 
to the use and non-disclosure agreement at 
227.403-7 or is a Govt!rnment contractor 
receiving acc~s to the technical data or 

software for performance of a Cuvernm.ent 
contract that CODtain.s the clause at 252.227-
7025, .. Limitations on the Uee or·Disclosure 
of Government FUrnished Information 
Mart.ed with Restrictive Legends." 

(5) Speci{ICOIJy negotiated~ rishts. 
The standard license rights snmted to the 
government under parapphl (b){l) throush 
(b)(4) of this clause may be modified by 
mutu:al118f8ement to provide such rlshta a11 
the parties .oon.~~ider appropriate but ahall not 
provide the Government lesser fi8hts in 
technical data, including computer software 
documentation, than are enumerated in 
paragraph (a)(l4) ofthia clause or lesser 
rights in annputer software than are 
enumerated in paragraph {a)(17) of this 
clause. Any rigbts 10 negotiated 1hall be 
identified in a license agreement made part 
of this contract. 

{6) Prior Government rights. Technical 
data, including computer software 
documentation, or computer software that 
will be delivered, furnished, or otherwise 
provided to the government under this 
contract, in which the government has 
previously obtained rights shall be delivered. 
furnished, or provided with the pre-existing 
rights, unless- . 

(i) The parties have agreed otherwise; or. 
(ii) Any restrictions o~a the governm_ent's 

rights to use, modify, release. perfonn. 
display. or disclose the 'technical data or 
co:nputer software have expired or no longer 
apply. 

(7) Release from liability. The contractor 
agrees to release the Government from 
liability for any release or disclosure of 
technical data. computer software. or 
computer software documentation made in 
accordance with paragraphs (a)(l4). (a)(17), 
or (b)(4) of this clause, or in accordance with 
the tenns of a license negotiated under · 
paragraph (b)(S) of this clause, or by others 
to whom the recipient has released or 
disclosed the data, software, or 
documentation and to seek relief solely from 
the party who has improperly uaed, 
modified. reproduced, released, performed. 
displayed. or disclosed contractor data or 
software marked with restricti1.·e legends. 

(c) Right& il; den·vative computer software 
or computer scftl'tTJre documentDtion. The 
government shall retain its rights iii the 
unchanged portions of any computer 
software or computer software 
documentation delivered under this mntract 
that the contractor WIBI to prepare, or 
includes in. derivative 10ftware or 
documentation. · 

(d) Third party copyri&}ltsd fechnicol data 
and computer software. The mntractor shaH 

Technical dat2 or coMputer sofl· 
ware to Le Fu.~!EbEd With 

Restr•ction s • 
Basis fo!' Assertion • • 

(UST) 

•If the assertion is epplicable to items. 
...:omponents. or processes de\·eloped at 
private expense. identify both tbe technical 
data and each such item. component, or 
proce!s. 

••Generally. developmt!nt &t private 
expense. either exclusi\'ely or partially. is the 

(LIST) {UST) 

only basis for asserting restrictions on the 
Government's rights to UM, releue, or 
disclose technical data or computer software. 
Indicate whether development was 
exclusively or partially at private expen.ae. If 
development was not at private expense, 

not, without the written approval of the 
contracting officer. incorporate any 
copyrighted technical data, including 
computer software documentation, or 
computer software in the data or 10ftware to 
be delivered under this contract unless the 
contractor is the copyright owner or has 
obtained for the Government the license 
rights necessary to perfect a license or 
licenses in the deliverable data or software of 
the appropriate scope set forth in paragraph 
(b) of this clause and, prior to delivery of 
sucb-

(1) Technical data, has affixed to the 
traasmittal document a statement of the 
license rightJ obtained; or, 

(2) Computer 80ftware, has provided a 
statement of the license ri8hts obtained in a 
fonn acceptable to the contracting officer. 

(e) Identification and delivery of technical 
dotD or computer BDftware tD be furnished 
with restrictions on U$e, release, or 
di.6closure. (1) This paragraph does not apply 
to technical data or computer software that 
were or will be generated under this contract 
or to restrictions based solely on copyright. 

(2) Except as provided in subparagraph 
(e)(3) ofthis clause, technical data or 
computer software that the contractor asserts 
should be furnished to the Government with 
restrictions on use, release, or disclosure is 
identified in an Attachmen~ to this contract 
{"the Attachment"). The contractor shall not 
deliver any technical data or computer 
software with restrictive markings unless the 
technical data or computer software are listed 
on the Attachment 

(3) In addition to the asscnions made in 
the Attachment. other usertioilS may be 
identified after award when based on new 
information or inadvertent omissions unless 
the inadvertent omissions would have 
materially affected the source selection 
decision. Such identification and asserticn 
shall be submitted to the contracting officer 
as soon as practicable prior to the scheduled 
date for delivery of the technical data or 
computer software. in the following forma:. 
and signed by an official authorized to 
contractually obligate the contractJr: 

.. Identification and Assertion of 
Restrictions on the Government's Use, 
Release, or Disclosure of Technical Data or 
Computer Software. 

The contractor anerts for itself. or the 
persone identified below, that the 
Government's right to~. release, or 
disclose the following technical data or 
computer software should be restricted-

Name of Person Asserting 
Restrictions • • • • 

(UST) 

enter the ~peeific I"'IUon for asserting that the 
Government's rights should be restricted. 

• • •Enter userted rights category {e.g .. 
limited rights, restricted rights, government 
purpose rights, or government purpose 
licente rights from a prior contract, SBIR data 
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rights under another contract, or specifically 
negotiated licenses). 

••• •Corporation, individual, or other 
person. as appropriate. 
Date 
Printed Name and Trade 
Signature------
{End of Identification and Assertion) 

(4) When requested by the contracting 
officer, the contractor sha11 provide sufficient 
infonnation to enable the contracting officer 
to evaluate the contractor's assertions. The 
contracting officer reserves the right to add 
the conti'actor's assertions to the Attachment 
and validate any listed assertions, at a later . 
date, in accordance with the procedures of 
the .. Validation of Asserted Restrictions­
Computer Software, and/or .. Validation of 
Restrictive Markings on Technical Data" 
clauses of this contract. 

(f) MarJdng requirements. The contractor, 
-~- -and its subcontractors or suppliers, may only 

assert restrictions on the Government's rights 
to u~e. modify, reproduce, release, or disclose 
technical data or computer software to be 
delivered under this contract by marking the 
deliverable data or softwart subject to 
restriction. Except as provided in paragraph 
(f) (6) of this clause, only the following 
markings are authorized under this contract: 
the limited rights legend at subparagraph (f) 
(2) of this douse; the restricted rights legend 
at subparagraph (f)(3), the SBIR data rights 
legend a! subp81'Bgraph (f)(4), or, the special 
license rights legend at subpa:agraph lf1(5); 
and/or a noti:-e of copy:-!g.ht as pr'('sc~ibed 
under 17 U.S.C 401 or 4C2. 

· (1) General mark:ns instructions. The 
contractor, or its subcontractors or suppliers, 
shall conspicuously and legibly mark the 
ep;lrcp:iate legend to all technical deta ar.d 
computer software that qualify for such 
markings. The authorized legends shall be 
placed t'n the transrr:;.ittal document or 
storage container and, for printed rLaterial, 
each page cf the printed material containing 
technic.al date or computer software for 
which restrictions are asserted. When only 
portions of a page of printed material are 
subjec1 to the asserted restrictions, such 
portions shall be identified by circling. 
underscorirg, with a note, or other 
appropriate identifler .. lnstructions that 
inte~fe~ with or delay the operation of 
computer sof.ware in order to display a 
restrictive legend or other license statement 
at any time prior to or during use of the 
computer st'ftware shall not be inserted in 
the software, or otherwise cause such 
interference or delay, unless the contracting 
officer's written ·permission to deliver such 
soft\tiare has been obtained prior to delivery. 
Reprod'Jction of technical data, computer 
softwa.ooe, or any portions thereof subject to 
asserted restrictions shall also reproduce the 
asserted restrictio:1s. 

(2) Limited ri&h:S markin&s. TedL"lical data 
not generated under this contract that pertain 
to ite:rns, components, or processes 
developed exclusively at private expense and 
delivered or otherwise ·furnished with 
limited rights shall be marked with the 
following legend: 
"UMJTED RJGHTS 
Contract No.· 

Contractor Name 
Contractor Address 

1be Government's right to use, modify, 
reproduce, release, perform, display, or 
disclose thne technical data are restricted by 
paragraph (b)(2) of the da\118 at 252.227-
7018. Any reproduction of technical date or 
portions thereof marked with this legend 
must also poduoe the markings. Any person, 
other than the Government, who hu been 
provided access to IUch data must promptly 
Dotify the above named contractor." 

(End of Legend) . 
(3) Restricted rights rNukings. Computer · 

aoh'11J'8 delivered or othtrrwile furnished to 
the Government with !'ettJicted Jigbts shall. 
be marked with the following legend: 
''RESTRJCTED RlGHTS 
Contract No. 
Contractor Name 
Contractor Address 

The Government's right to use, modify, 
reproduce, release, perform, display, or 
disclose this solh\·are are restricted by 
paragraph (b)(J) of the clause at 252.227-
7018. Any reproduction o£ computer software 
or portions thereof marked with this legend 
must also produce the markings. Any person, 
other than the Government, who bas been 
provided access to such data must promptly 
notify the above named contractor." 
(End of Legend) 

(4} SBIR data ri&}lts markings. Except for 
technical data or co~r.puter software in which 
the Government has acquired unlimited 
rights under sUbparagraph (b)(l) of this 
clause, or negotiated special license rights as 
provided in subparagraph (b){S) of this 
clause, technical data or computer software· 
generated under this contract shaH be marked 
with the following lesend. The contractor 
shall enter the expiration date for the SBIR 
data rights period on the legend: 
"SBIR DATA RJGHTS 
Contract No. 
Contractor Name 
Address 

Expiration of SBlR Data Rights 
Period 

The Government's right to use, modify, 
reproduce, release, perform, display, or 
disclose technical data or computer software 
marked with this legend are restricted during 
the period shown u provided in paragraph 
(b)(4) of the contract identified above. No 
_restrictions apply after the expiration date 
shown above. Any reproduction of technical 
data, computer software, or portions thereof 
marked with this legend must also reproduce 
the markings." 
(End or Legend) 

(S) Special license· rights morldngs. (i) 
Technical data or computer software in 
which the Government's rights stem from a 
specifically negotiated license sha11 be 
marked with the following legend: 
"Special License Rights 

The Goyernment's rights to use, modify, 
reproduce, release, perfonn, display, or 
disclose this technical data or computer 

software are restricted by contract no. __ 
(lntert contract number) __ , license no. 
__ , (Insert license identifier) __ . Any 
reproduction of technical data, computer 
10ftware, or portions thereof marked with 
this legend must al10 reproduce the 
markillgs." . 
(End of Legend) 

(ii) For purposes of this clause, special 
licenses do_ not include government Purpose 
Uoense Rights acquired under a prior 
contract (see subparagraph (b)(6) of this 
clause). 

(6) Pre-e.listing data marJdnss. If the terms 
of a prior contract or license permi"ed the 
contractorlo NStrict the 10vernment's rights 
to use, modify, reproduce, release, perform, 
display. or disc)oee technieaJ data or 

. computer software, and thoee restrictions are 
· stiU applicable, the cc:mtractor may mark 
auch data or software with the appropriate 
restrictive legend for which the data or 
software qualified under the prior contract or 
license. The marking procedures in 
subparagraph (f)(l) of this clause shall be 
followed. 

(g) Confl:octor procedures and records. 
Throughout performance of this contract. the· 
contractor, and its subcontractors or 
suppliers that will deliver technical data or 
computer software with ot.ier than unlimited 
rights, shall-

(1) HaYf:, maintain, and follow written 
procedures sufficient to assure that restrictive 
markings are used only when authorized by 
the terms of this clause; and 

(2) Maintain records sufiident to justify the 
validity of any restrictive markings on 
technical data or computer software 
deuvered under this contract. 

(h) Removal of unju&tified and 
nonconforming markings. (1) Vnju&tified 
markings. The rights and obligations of the 
parties regarding the validation of restricth·e 
mar:Ungs on technica1 data or computer 
software furnished or to be furnished under 
this contract are contained in the clauses at 
"252.227-7037, "Validation of Restrictive 
Markings on Technical Data" or 252.227-
7019, "Validation of Asserted Restrictio~~ 
Computer Software", respectively. 
Notwithstanding any provision of &.is 
contr&ct concerning inspection and 
acceptance, the Government may ignore or, at 
the Contractor's expense, correct or ca.."lcel a 
marking if, in accordance with the applicable 
procedures of those clauses, a restrictive 
marking is detennined to be unjustified. 

(2) Nonconformin& marlcings. A 
nonconforming marking is a marking placed 
on technical data or computer software 
delivered or otheN•ise furnished to the 
Government under this contract that is not in 
the fonnat au~horized by this contract. 
Correction of nonconforming markings is not 
1ubject to 252.227-7019 or 252.227-7037. Jf 
the contracting offi~r notifies the contractor 
of a nonconfonning marking or mark.ing~ and 
the contractor fails to remove or correct such 
markings within sixty (60) days, the 
Government may ignore or, at the 
Contractor's expense, remove or con-ert any 
no~confonning markings. 

fi) Relation to patents. Nothing containrd 
in this cJause shall imply a license to the 
C..ovemment under any patent or be 
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construed as affecting the scope or any 
license or other right otherwise granted to the 
Government under any patent 

(j) Limitation on charges for rights in 
technical dato or computer software. (1} The 
contractor shall not charge to thi6 contract 
any cost. including but not limited to. license 
fees. ro)•a!ties. or similar chaJites, for rights 
in technical dma or computer software to be 

· deli\·ered under this oontract when-
(i) The Govemmt!nt has acquired. by any 

means. the same or greater rights in the data 
or software; or. 

(ii) The data are available to the public 
without restrictions. 

(2) The limitation in paragraph {j)(l)-
(i) Includes costs cha.-ged by a 

subcontractor or sup~l:er, at any tier. or costs 
incurred by the :ontractor to acquire rights 
in subcontractor or supplier technice! data or 
can:puter software. if the subcontractor or 
supplier has been paid for such rights under 
anv other Gover:unent cor.trect or under 8 
license con\'eying the rights to the ·· 
Government 

(ii) Does not include the reasonable costs 
of reproducing. handling. or mailing the 
documents or other media in which the 
technical data or compu~e; software will be 
delivered. · 

(k) Applicability to suLcontroctors or 
suppliers. (1) The cont:<lCtor s}lall assure that 
the rights afforded its s"..!bcontractors and 
suppliers under 10 U.S.C. 2320. 10 U.S.C. 
23:!1. and the identifiCaticn. assertion. and 
deli\'ery prxesses required by parag."'iiph (e) 
of this clal:se are recognized ar.d protected. 

(2) Whenever eny tPChnical daft! or 
computer softwan: is to be o'!>tained from 8 

subcontractor or Sl:pplier for delivery to the 
Government under this contract. the 
contractor shall use this same dausP in the 
subcontract or other contraLtual instrument. 
and require its subco::tractors or suppliers to 
do so. without alter?tion. except to identify 
L'le parties. No other claus!' shall be used to 
enlarge or diminish the Governmeni's, the 
contractor's, or a higher tier subcontractor's 
or supplier's rights in a subcontractor's or 
supplier's technical dc.ta or cor.:puter 
software. 

(3) Technical ckta :eql..i.ired to be delivered 
by 8 subcontrac.:or or supplier shall nonnally 
be delivered to the nex: higher-tier 
contractor. sl.Obcor.t.-actor, or .supplit:r. 
However. when there is a requirement in the 
prime contract for technical data which ma)· 
be submitted with other than unlimited 
rights by 8 subcontractor or supplier. then 
said subcontractor or scppiier may fulfill its 
requirement by submitting such technical 
data directly to the Go\·ern.ment, ranlcr than 
through i higher-tier contractor. 
subcontractor. or supplier. · 

(4) The contractor and higher-tier 
subcontractors or scppliers shall not use 
their power to award contracts as economic 
leverage to obtain rights in technical data or 
computer software from th~ir subcontractors 
or suppliers. 

(5) In no event shall the contractor use its 
obligation to recog.11ize and protect 
subcontractor or supplier rights in technical 
data or computer software as an excuse for 
failing to satisfy its contractual obligation to 
the Government. 

(End of claUJe) 

ALTERNATE I (XXX 1994) 

M prescribed in 227.404{c} or 227.504(c). 
add the following par881'aph to the basic 
clause: . 

(1) PubliCfltiDn for .Ue. (1.) This parasraph 
applies only to tschnical data or computer 
software delivered tD the Govei'DIIl8nt with 
SBIR data rights. 

(2) Upon expiration of the SI!JIR data rights 
period. the Gov81111Dent will not exercise its 
right tD p~llsli or authorize othen to publish 
an item of technicaJ data or a>mputer 
software identified in th.il contractu being 

· subject to paragraph (l) of this clause if the 
c:Ontractor. prior to the expiration of the SBIR 
data Ji&hts period, or wi~ two ya&rs 
following delivery of the data or aoftwL'"'e 
item, or within twenty-four months following 
the removal of any national security or expon 
control I'Bitrictions. whichever is later. 
publishes such data or software item(s) and 
promptly notifies the contracting officer or 
such publication{s). Any such publication(s) 
shall include a notice identifying the number 
of this contract and the Government's zi&hts 
in the published data. 

(3) This limitation on the Government's 
right to publish for ~ale shall continue as 
long as the technical data or computer 
software are reasonably available to the 
pubhc for purchase. 

(END OF ALTERNATE I) 
22. Section 252.227-7019 is re\ised to 

read as follows: . 

252.227-7018 Validation of asaerted 
restrtction~mputer eoftwllre. 

As prescribed in 227.503'-8(b). use the 
following clause: 
VALIDA TJON OF ASSERTED 
RESTRlCTJON5-COMPUTER SOFT\YARE 
(XXX 1994) 

(a) Definitions. (1) As used in this clause. 
unless otherwise apecifically indicated, the 
term Contractor meaDJ the oontractor and its 
subcontractors or tuppliers. 

(2) Other tenns used in this clause are 
-defined in the "Rights in Noncommercial 
Computer Software and Noncommercial 
Computer Software Documentation" clause. 
252.227-7014. of this contract. 

(b) Justification. The Contractor shall 
maintain records sufficient to justify the 
validity or any mark.iqs that asser1 
restrictioDJ on the Government'• fi8hts to 
use. modify. reproduce, perform, display. 
release. or disclote computer software 
delivered or required to be delivered under 
this contrad and shall be prepared to furnish 
to the contracting officer a written 
justification for such 1'88trictive markinp in 
response to a request for information under 
paragraph (d) or 1 challqe under par88r8ph 
(f) of this clause. 

(c) Direct contact with ~bcontmcton or 
suppliers. The Contrac&or agrees that the 
contracting officer may transact matters 
under tha clau.e directly with 
subcontracton or suppliers at any tier who 
assert restrictions on the Govero.ment's right 

..to use. modify. reproduce, nleue. perform, 
display. or discloee computer aoftware .. 
Neither this clawae. nor any action taken by 

the Government under this clause, creates or 
implies privity of COD tract between the 
Government and U. Contractor's 
subcontractors or 1Uppliers. 

(d) Bllqu.U for information. (t) The 
contractin& officer may request the 
Contractor to provide adficiant inlonnation 
to enable the c:ontractin& officer to evaluate 
the Contractor'• asserted restrictioDJ. Such 
information •hall be baed upon the records 
required by this claue ar other infor:nation 
reasonably available to the Contractor. 

(2) Bued upon the information pro\•ided. 
if the-:-

(i) Contractar agrees that 8D asserted 
restriction il not ftlid, the contracting officer 
may-

(A) Strike or correct the unjustified 
marking at the Contractor's expense; or. 

(B) Return the computer software to the 
Contractor for correcticn et the Contractor's 
expense. If the Contractor fails to correct or 
strike the unjustified restriction and return 
the corrected .aftware to the contracting 
officer within sixty (60) days following 
receipt or the .aftware the contTacting officer 
may correct or strike the markings at that 
Contractor's expense. 

(ii) Contracting officer conc.ludes that the 
assened restriction is appropriate for this 
contract. he or she shall so notify the 
Contractor in writing. 

(3) Tbe Contractor's failure to provide a 
timely "'sponse to a contracting officer's 
request for infonnation or failure to pro\' ide 
sufficient information to enable the 
contracting officer to ev~luate an asser1ed 
restriction shall constitute reasoneble 
grounds for questioning the validity of an 
asserted restricticn. 

(e) Government right to challenge and 
validate asserted restrictions. {1) The 
Government. when there are reasonable 
grounds to do 10, has the right to re\·iew and 
challenge the validity of any restrictions 
assened by the Contractor on the. 
Gove:nment's rights to use, modify. 
reproduce, release. perform. display, or 
disclose computer software delivered, to bt­
delivered under this contract, or otherwist­
pro\'ided to the Government in the 
perfonnance of this contract Except for 
software that iJ publicly nailable. has been 
furnished to the Government without 
restrictions. or bas been otherwise made 
available without restrictions. the 
Government may exercae this right only 
within three yean after the date(s) the 
10ftware is delivered or otherwise furnished 

· io the Government. or three years following 
final payment under this contract. whichever 
is later. 

(2) The absence or a challenge to an 
asserted restriction shall not constitute 
validatiOll under this clause. Only 8 

contracting officer's final decision or actions 
or an agency Board of Contract Appeals or a 
court of competent jurisdiction that sustain 
the validity of an u~erted restriction 
COJlltitute validation of the restriction. 

·tf) ChoiJense procedures. (1) A challenge 
must be in writing and sball-

(i) State the 1pecific grounds for 
challenging the asserted restriction: . 

(ii) Require the Contractor to respond 
within sixty (60) days; 
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(iii) Require the Contractor to provide 
justification for the assertion based upon 
records kept in accordance with paragraph 
(b) oftbis clause and such other 
docurr,entation that are reasonably a\'ailable 
to the Co'ltractor, in sufficient detail to 

· enable the contracting officer to determine 
. the vclidity of the asserted restrictions; and, 

(jv) State that a contracting officer's final 
decision, during the three year period 
preceding this chaUenge. or action of a cour1 
of competent jurisdiction or Board of 
Contract Appeals that sustained the validity 
of an iden~icaJ assertion made by the 
Contrac1or (nr a licensee) shall serve as 
justification for the asserted restriction. 

(2) The contracting officer s"all extend the 
time for response if the Contractor submits a 
v.'Tit!en request showing the need for 
additional time to prepare a response. 

{3) The contrac-ting officer may request 
addi:ional supporting documentation i!, in 

_ his or her opinion, the Contractor's 
explanation does not provide sufficient 
e..-~dence to justiiy the validity of the asserted 
restrictions. The Contractor agrees to 
prorr.ptly respond to the contracting officer's 
reques: for adciticnal supporting 
documentation. 

(4) !'ut, .. ·ith£ta.ndmg t:ba!!enge by the 
ccnL-ac!:ng vfficer. the parties may agree on 
the djsposition of an asserted restriction at 
any time priG:- to a contracting officer's. final 
d~cis]on or, if the Contracior has appealed 
that decision, filed S:.Jit. or provided notice of 
an in!Pnt to fiie suit. a1 any time prior to a 
dP.c!sio:-. by a court of competent jurisdiction 
or Board of Contract A;JpP-a!s. 

(5) If t.':e Contractor :G~;s to respond tc the 
contracting officer's requeSl for infor.natio!'l 
or add:tiona! ir.forrnation under 
subparagraph (!)(;)of this clause, the 
contracting officer shsll issue a final 
decision, ir:. accordance with the "Disp:.Jtes·· 
clause cf this contract, pertaining to the 
vahdit\· of the asserted restriction. 

(6) If th£. tontractlng officer, after reviewing 
the wri~te:o. expli!nation furnished pursuant 
to subparagrcph (f)(l) of this clause, or any 
other avai!able information per1aining to the 
validi~' of an asserted restriction. determines 
that the assert!'d re!'triction has-

(i) No! bE>en justified, the contracting 
officer shall issue promptly a final decision, 
in accordance with .the "Disputes" clause of 
this contract. denying the validity of the 
asserted restriction. 

(ii) Been justified, the contracting officer 
shall issue promptly a final decision, in 
accordance with the "Disputes" clause of this 
contract, validating the assened restriction. 

(7) A contractor receiving challenges to the 
same assened restriction{s) from more than 
one contracting officer shall notify each 
contracting officer of the other challenges. 
The notice shall also state which contracting 
officer initiated the first in time unanswered 
chaJJenge. The contracting officer who 
initiated the first in time unanswered 
challenge, after consultation with the other 
contracting officers who have challenged the 
restrictions and the contractor, shall 
formulate and distribute a schedule that 
provides the contractor a reasonable 
opportunity for responding to each challenge. 

(g) Contractor appeaJ.--Govemment 
obhgotion. (1) The Government agrees that, 

notwithstanding a contracting officer's final 
decision denying the validity of an asserted 
restriction and except as provided in 
paragraph (g)(3} of this clause, it will honor 
the asser1ed restriction- -

(i) For a period of ninety (90) days from the 
date of the contracting officer's final decision 
to allow the Contra~tor to appeal to the 
appropriate Board of Contract Appeals or to 
file suit in an appropriate court; . · 

(ii) For a period of one year from the date 
of the contracting officer's final decision if, 
within the first ninety (90) days following the 
oontracting officer's final decision, the 
Contractor has provided notice of an intent 
to fi.Je suit in an appropriate court; or, 

(iii) Until final disposition by the 
appropriate Board of Contract Appeals or 
court of competent jurisdiction, if the 
Contractor has: (A) appealed to the Board of 
Contract Appeals or filed suit in an 
appropriate court within ninety (90) days; or, 
(B) submitted,.within ninety (90) days, a 
notice of intent to file suit in an appropriate 
court and filed suite within one year. 

(2) The Contractor agrees that the 
Government may strike, correct, or ignore the 
restrictive' markings if the Contractor fails 
to-

(i) Appeal to a Board of Contract Appeals 
within ninety (90) days from the date of the 
contracting officer's final decision; or, 

(ii) File suit in an appropriate cour1 within 
ninety (90) days from such date; or, 

(iii) File suit within one year after the date 
of the contracting officer's final decision if 
the Contractor had provided notice of intent 
to file suit within ninety (90) days following 
the date of the co:r::tracting officer's final 
decision. 

(3) The agency bead, on a non-delegable 
basis. may determine that urgent or 
compelling circumstances do not permit 
awaiting the filing or suit in an appropriate 
court, or the rendering of a decision by a 
court of competent jurisdiction or Board of 
Contract Appeals. In that event, the agency 
bead shall notify the Contractor of the urgent 
or compelling circumstances. 
Notwithstanding subparagraph (g){l) of this 
clause, the Contractor agrees that the agency 
may use, modify, reproduce, release, 
perform, display, or disclose computer 
software marked with (i) government purpose 
legends for any purpose, and authorize others 
to do so; or, {ii) restricted or special license 
rights for government purposes only. The 
Government agrees not to release or disclose 
such software unless prior to release or 
disclosure, the intended recipient is subject 
to the use and non-ditclosure agreement at 
227.403-i'; or, ile sovernment contractor 
receiving IICCell to the 10ftware for 
perfonnance of e Goverm:nent contract that 
contains the clause at 252.227-7025, 
.. Limitations on the Use or DisclOSUJ"e of 
Goverilment Furnished Information Marked 
with Restrictive Lepods." The agency head's 
determi.nation may be made at any time after 
the date of the contracting officer't final 
decision and shall not affect the Contractor's 
right to damaaes epinst the United States, or 
other relief provided by lew, if ill asserted 
restrictions are ultimately upheld. 

(h) Final disposition of appeal or suit. If 
the Contractor appeals or files suit and if, 

upon final disposition of the appeal or suit. 
the contracting officer's decision is-

(1) Sustained-: · 
(i} Aily restrictive marking on such 

.computer software shall be struck or 
corrected at the Contractor's expense or 
ignored; and, · · 

·(ii) If the asserted restriction is found not 
to be substantially justified, the Contractor 
shall be liable to the Government for 
payment of the cost to the Government of 
reviewing the asserted restriction and the 
fees and other expenses (as defined in 28 
U.S.C. 2412{d)(2)(A)) incurred by the 

· Government in challenging the restriction. 
unless special circumstances would make 
such payment unjust. 

(2) Not sustained-
(i) The Government shall be bound by the 

asser1ed restriction: and, 
(ii) If the challenge by the Go\·emment is 

found not to have been made in good faith. 
the Government shall be liable to the 

· Contractor for payment of fees and other 
expenses (as defined in 28 U.S.C. 
2412(d)(2)(A) incurred by the Contractor in 
defend:ng the restriction. 

(i) Flowdovm. The contractor shaJJ insert 
this clause in aJJ contracts, purchase orders, 
and other similar instruments with its 
subcontractors or suppliers, at any tier, ·who 
will be furnishing computer software to the 
Government in the performance of this 
contract. The douse may not be altered other 
than to identify the appropriate parties. 

(End of clause) 

23. Section 252.227-7020 is revised to 
read as follows: 

§252.227-7020 Rights In speclaf works. 

As prescribed in 227.405-3, 
227.406(a) and 227.505(a), use the 
following clause: 
RIGHTS IN SPECIAL WQFJ(S (XXX 1994) 

(a) Applicability. The clause applies to 
works first created, generated, or produced 
and required to be delivered under this 
contract. . 

·(b) Definitions. As used in this cJause: 
tl) Computer dato bose means a coiJection 

of data recorded in a form capable of being 
processed by a computer. The tenn does not 
include computer software. 

(2) Computer program means a set of 
instructions, rules, or routines recorded in a 
form that is capable of causing a computer to 
perform a specific operation or series of 
operations. 

(3) Computer software means computer 
programs, source code, source code listings, 
object oode listings, design details, 
algorithms, processes, Oow chans, fonnulae 
and related material that would enable the 
aoftware to be reproduced, recreated, or 
reccmpiled. Computer software does not 
include computer data bases or computer 
software documentation. 

(4) Computer mftwam documentation 
means oWDer's manuals, user's manuals, 
instaUation instructions, operating 
instructions, and other similar items, 
regardless of storage medium, that explai:1 
the capabilities of the computer software or 
provide instructions for using the software. 
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(5) Unlimited rights means the rights to 
use. modify. reproduce, perform, display, 
release, or disclose a wcrk in whole or in 
part. in any manner, and for any purpose 
whatsoe\·er. and to have or authorize others . 
to do to. 

(6) The term works includes computer data 
bases. comput~r software, or computer 
software documentation; literary, musical. 
choreographic, or dramatic compositions; 
pantomimes; pictorial. graphic, or sculptural 
compositions; motion pictures and other 
audiovisual compositions; sound recordings 
in anv medium; or, items of simila.r nature. 

(c) License rights. (1) The Government shall 
have unlimited rights in works first · 
produced. created. or generated and required 
to be delivered under this contract. 

(2) The contractor shall assign to the 
Government copyright in all works first 
produced. created, or generated and required 
to be '"delivered under this contract. The 
contractor. unless directed to the contrary by 
the conL-acting cfficer, shall place the 
following notice on such works: 
"~ (Year dote of delivery) United States 
Government. as representee by the Secretary 
of (department). A11 rights reserved." 
For phonorecords, the "(£." marking sllaall be 
replaced by a "P". 

(3) The conL-actor grants to the 
Government a royalty free. worldwide. 
nonexclusive, irre\'ocable license to 
reproduce. prepare derivati\'e works from, 
distribute, pe·rform, or display. and to have 
or authorize others to do so. the contractor's 
cop)Tighted wo!'ks not first produced created. 
or generated under this contract that have 
been inco:-porated into the works deliverable 
under this contract. 

(d) Third party cop)Tighted data. The 
contractor shall not incorporate, without the 
written appro\'al of the contracting officer, 
any copyrighted works in the works to be 
delh•ered under this contract unless the 
contractor is the cop}Tight owner or has 
obtained for the Government the license 
rights necessary to perfect a license of the 
scope identified in paragraph (c)(3) of this 
clause and, prior to delivery of such works-

(1) Has affixP-d to the transmittal document 
a statement of the license rights obtained; or. 

(2) For computer software, has provided a 
statement ol the license rights obtained in a 
fonn acceptable to the contracting officer. 

{e) Indemnification. The contractor shall 
indemnify and save and hold hannless the 
government, against any liability, including 
costs and expenses, (1} for violation of 
proprietary rights. copyrights, or rights of 
privacy or publicity, arising out of the 
aeation, delivery, use, modification, 
reproduction, release,_ perfonnance, display. 
or disclosure of any works furnished under 
this contract, or (2} based upon any libelous 
or other unlawful matter contained in such 
works. 

(0 Government furnished infonnation. 
Paragraphs (d) and (e) of this clause are not 
applicable to infonnation furnished to the 
contractor by the Government and 
incorporated in the works delivered under 
this contract. 

(End of clause) 

252.227-7021 (Amended] 
24. Section 252.227-7021 is amended 

by revising the introductory text to ~ad 
"'As prescribed in 227.405-2(a), use the 
following clause:". 

252.227-7022 (Amended) 

25. Section 252.227-7022 is amended · 
b~ revising the introductory text to read 
"'As prescribed in 227.407-l(a), use the · 
following clause:". 

252.227-7023 [Amended) 
26. Section 252.227-7023 is amended 

by revising the introductory text to read 
"'As prescribed in 227.407-t(b), use the 
following clause:". 

252.227-7024 (Amended] 
27. Section 252.227-7024 is amended 

by revising the introductory text to read 
"As prescn0ed in 227.407-3, use the 
following clause:". 

28. Section 252.227-7025 is added to 
read as follows: 

252.227-7025 Limitations on the use or 
disclosure of Government fumished 
Information marked wtth restricttv~ legends. 

As prescribed in 227-403~(d) or 
227 .503~(e), use the following clause: 
UMIT A TIONS ON THE USE OR 
DISCLOSURE OF GOVER.I\i'MENT 
F1 .. i'RNISHED INFORMATION MARKED 
WITH RESTRlCTIVE LEGENDS (XXX 1994) 

(a}(1) For contracts requiring the delivery 
of technical data, the terms limited rights and 
government purpose rights are defined in the 
"Rights in TbChnical Date-Noncommercial 
Items" clause, 252.227-7013. 

(2) For oontracts that do not require the 
delivery of technical data, the terms 
government purpose rights and restricted 
rights are defined in the "Rights in 
Noncommercial Computer Software and 
Noncommercial Computer Software 
Documentation" clause, 252.227-7014. 

(3) For Small Business Innovative Research 
program contracts, the terms limited rishts 
and restricted ri&Jits are dermed in the clause 
at 252.227-7018, "Rights in Noncommercial 
Technical Data and Computer Software­
Small Business Innovative Research 
Programs.'' . 

(b) Technical data or oomputer software 
provided to the contractor as Government 
furnished information (GFI) under this 
contract may be subject to restrictions on use, 
modificati~n. reproduction, release, 
performance, display, or further disclosure. 

(1) GFI marked with limited or restricted 
rights Jesends. The contractor shall use, 
modify, reproduce, perform, or display 
technical data received from the Government 
with limited rights legends or computer 
software received with restricted rights 
legends only in the performance of this 
contract The contractor shall not: without 
the express written permiasioa of the party 
whose name appears in the legend, release or 
disclose such data or software to any person. 

(2) GFI marked with Government purpose 
rights legends. The contractor shall use 
technical data or computer software received 
&om the Government with Government 
purpose rights legends for Government 
purposes only. The contractor shall not, 
without the express written permission of the 
party whose name appears in the restrictive 
legend, use, modify, reproduce, release, 
perform, or display such data or software for 
any commercial purpose or disclose such . 
data or software to a person other than its 
subcontractors, suppliers, or prospective 
subcontractors or suppliers, who require the 
data or software to submit offers for. or 
perform, contracts under this contract. Prior 
.to disclosing the data or software, the·· 
contractor shall require the persons to whom 
disclosure will be made to complete and sign 
the non-disclosure agreement at OF ARS 
227.403-7. 

(3) GFI marked with specially negotiated 
license rishts legends. The contractor shall 

· use, modify, reproduce, release, perfonn, or 
display technical data or computer software 
received from the Government with specially 
negotiated license legends only as pennitted 
in the license. Such data or software mav not 
be released or disclosed to other persons 
unless permitted by the license and, prior to 
release or disclosure, the intended recipient 
has completed the non-disclosure agreement 
at 227.403-7. The contractor shall modify 
paro.graph t.(c} of the disclosure agreement to. 
reflect the recipient's obligations regarding 
use, modification, reproduction, release. 
perfonnance, display, and disclosure of the 
data or software. 

(c) Indemnification and creation of third 
part}' beneficiary rights. The contractor 
agrees: 

(1} To indemnify and hold harmless the 
Government, its agents, and employees from 
every claim or liability, including attorneys 
fees, court costs, BDd expenses, arising out of, 
or in any way related to, the misuse or 
unauthorized modification, reproduction. 
-release, perfonnance, display, or disclosure 
of technical data or computer software 
received &om the Government with 
restrictive legends by the contractor or any 
person to whom the contractor has released 
or disclosed such data or software. 

(2) That the party whose name appears on 
the restrictive legend, in addition to any 
other rights it may have, is a third party 
beneficiary who has the right of direct action 
qainst Jhe contractor, or any person to 
whom the contractor has released or 
disclosed such data or software, for the . 
unauthorized duplication, release, or 
disclosure of technical data or computer 
.oftware subject to restrictive legends.· 

(END OF CLAUSE} 

252.227-7026 [Amended] 
29. Section 252.227-7026 is amended 

by reVising the introductory text to read 
.. As presaibed in 227.403-S(a), use the 
following clause:". 

252.227-7027. (Amended] 
30. Sectien 252.227-7027 is amended 

by revising the introductory text to read 
"'As presaibed in 227.403-S{b), use the 
following clause:". 
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31. section 252.227-7028 is revised to DEPARTMENT OF THE INTERIOR 
read as follows: 

252.227-7028 Techntcaf da1a or computer 
aottware prevtousty dettvered tD the 
Government. · 

As prescribed in 227.403-6(e) or 
227 .503-6{f), use the following 
provision: 
~CAL DATA OR ~WUTER 
SOFTWARE PRE\-10l'SLY DE1JVERED TO 
THEGOVER~~{X...V..X 1?94) 

Tht- offeror shal! attach to its Clf!er an 
idt:ntific.ation cf all document£ or others 
medi& incorporating t~'hnical data or 
computer software it iotP.llds to deliver UDdel 
this contract with otht?r ttan unlimited rights 
tha: are identical or s~bsta:1tially similar to 
dccmnents or other med:a that the offeror has 
~:r~:Jced for, de!ivereu to, or is obligated to 
oehver to the G:Jvt:rnment under any contraCt 

-or s\!bc.or:.tract. The a!tachment shall 
ide:J~!fv-

-- (aj 1he coz::rac: z:wnbe: undr: which lhe 
d&ta o: soft,•.rare wE:rt:: proclueed; 

(b) Tbe co::trc:.\..: n'.l..rr.Le~ u;~der which. and 
tho? narnf aDd &~d;~ss cf ;,he organization to 
whom. :.he dala o: sof!'o\are were ~st 
recently delivered or will bt: delivered; and 

(cJ A ... '"ly lim.itatio~ on the Goverr..ment's 
rig!: ts tc use cr di~c.bse the date or software, 
includi:lg. when apJ:lic2b!i:. identification of 
the ear!ie~: de:e tbe lim.itaLcn.~ expire. 

(End of Pro..-isio~) 

252.227-7029 [R~mcve~ 

32. Section 252.227-7023 is removed 
and reserved. 

252.227-7030 (Ame~decf) 

33. Section 252.227-7030 is amended 
by revising the introductory text to read 
"As pl"5cribed in 227.4a3-6(f)(l), use 
the following -clause:". · 

252.227-7031 (Removed and Reservecf} 
34. Section 252.227-i031 is removed 

and reserved. 

252.227-7032 [Removed and Reserved] 
35. Section 252.227-7032 is removed 

a."1 d reserved. 

252.227-7033 [Amended] 
36. Section 252.227-7033 is amended 

by re\'i?:ng the int.:-oductory text to read 
"Asp~ e:~·:-ribed in 227.407(c), use the 
follo.·,'ing clause:". 

252.~7-7038 [Amended] . 
37. Section 252.227-7036 is amended 

by revising the introductory text to read 
"As prosaibed in 227.403-6(1)(2), use 
the following clause:". 

252.227-7037 [Amended) 
38. Section 252.227-7037 is amended 

by revising the introductory text to J'88d 
"As prescribed in 227.403}6(0(3), use 
the following clause:". 

IFR Doc. 94-14 321 Filed 6-17-94; 8·45 am} 
BrLUNG CODE a1W1~ 

Fish and Witdllte Service 

50 CFR Par117 

Notice of Availability of Draft 
Modifications to the Recovery Action 

. Plan fo! the Recovery Implementation 
Program for the Endangered FISh 
Species In the Upper Colorado River 
8asfn . 

AGENCY: Fish and Wildlife Service, 
Interior. 

ACTION: Notice of document availability. 

SUMMARY: The U.S. Fish aDd Wildlife 
Sen;ce (Service) announces the 
a\'ailability for public review of draft 
modifications to the Recovery 
Implementation Program Recovery 
Action Plan (RIPRAP) dated October 15, 
1993. The RIPRAP identifies specific 
actions and timefra.mes currently 
bel:eved to be necessary to J"eeOYer the 
endangered fish in the most expeditious 
manner possible in the Upper Colorado 
Riv~r ~in (Upper Basin). The Upper 
Basm 1!' defined as the Colorado River 
drainage upstream of l...ake Powell, with 
the exception of the San Juan River 
drainage. The RIPRAP will serve as a 
measure of accomplishment so the 
Recovery Program can continue to serve 
as the reasonable and prudent 
alternative to avoid the likelihood of 
jeopardy to the continued existence of 
the endangered fish for projects 
undergoing secticn 7 consultations. 
Critical habitat for the endangered fish 
was formally designated on April 20, 
1994. The Recovery Program is also 
intended to serve as the reasonable and 
prudent alternative to avoid the likely 
destruction or adverse modification of 
critical habitat. Therefore, modifications 
to the RIPRAP are being proposed so the 
Recovery Program can serve as the 
reasonable and prudent altemative to 
avoid adverse modilicatioa to aitiCal 
habitat as well as to avoid the likelihood 
of jeopardy resulting from depletion 
impacts of new projects and all existing 
or past impacts related to historic water 
projects with the exception of the 

. discharge by historic projects of 
. pollutants such as trace elamelit.s, heavy 
metals, 8Dd pesticides. The JII"'PPO8d 
modifications were developed by FWS 
in coordiDatiOD with the Recovery 
Program's Management Committee. The 
Service eolidts review and comment 
from the public em the draft changes to 
theRIPRAP. 

DATES: Commeots OD the reviled 
RIPRAP must be recehred OD or before 
August 4, 1994. 

ADDRESSES: Persons wishing to review 
the draft RPRAP modifications may 
obtain copies by contading the 
Assistant Regional Director--Ecological 
Services U.S. Fish and Wildlife Service, 
P.O. Box 25486, Denver Federal U!nter, 
Denver, Colorado 80225; FAX (303) 
236-0027. Written comments should be 
sent to the address given above. 
Comments received are available upon 
request for public inspection, by 
appointment, during nonnal business 
hours at the above address. 
FOR FURTMEA lNFOAMAilON CON'tACT: Mr. 
Robert Jacobsen (see above address), 
telephone (303) 236-8189 . 

SUPPLEMENTARY INFORMATJON: 

Bacqround 
Four native fish _species that inhabit 

the Colorado River Basin are federaBv 
listed as endangered: the Colo::-ado -
sqawfish (Ptyr:hocheilus lucius), 
humpback chub (Gila cypho), bonytail 
(Gila elegans), and razorback suder 
(Xyrouchen texan u.s). Each of these four 
sp~ies y.•as once .abundant in t.ie Upper 
Basm; however, tlley have declined in 
numbers and are now threatened v.-ith 
extinction from their natural habitat. 
Factors accounting for the current status 
of these species include direct loss of 
habitat, cha.."lges ·in water flow and 
temperature regimes, blowoe of 
migration routes, and inte~tions with 
introduced (nonnative) fish species. The 
Fish and Wildlife Service (Service) has 
maintained since 1978 that a jeopardy 
situation exists in the upper Colorado 
River basin and that actions must be 
taken to reverse the decline of 
endangered fish populations and 
habitat. The Service has described this 
conclusion through section 7 of the 
Endangered Species Act (Act) in over 
224 biological opinions on project 
impacts on the endangered fish in the 
Upper Basin. 

In 1988, the Governors of Colorado, 
Utah, and Wyoming, the SecretZLj' of lhe 
Interior, and the Administrator of the 
Western Area Power Administration 
entered into a cooperative agreement to 
implement the Recovery 
Implementation Program for 
Endangered Fish Species in the Upper 
Colorado River Basin (Recovery 
Program). The purpose of the Recovery 
Program is to recover the four 
endangered fish in the Upper Colorado 
River Basin while providing for future 
water development to proceed in 
compliance with the Endangered 
Species Act, Interstate Compacts, and 
State law. Putidpants in the Recovery 
Program include the Service, the Bureau 
of Reclamation, the St~tes of Utah, 
Wyoming. and Colorado, the Western 
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Lakeland to the Tampa-St._Petersburg­
Clearwater. Florida television market. 

Initial Replatory Flexibility Analysis 

4. The Commission certifies that the 
Regulatory Flexibility Act of 1980 does 
not apply to this rulernaking proceeding 
because if the proposed rule amendment 
is promulgated. there will not be a 
significant economic impact on a 
substantial number of small business 
entities, as define4 by§ 601 (3) of the 
Regulatory Flexibility Act. A few cable 
television system operators will be 
affected by the proposed rule 
amendment The Secretarv shall send a 
copy of this Notice of Pro 'Posed Rule 
Making. including the certification, to 
the Chief Counsel for Advocacy of the 
Small Business Administration in 
accordance with paragraph 603{a) of the 
Regulatory Flexibility Act. Pub. L.' No. 
96-354.94 Stal1164, 5 U.S.C. §601 et 
seq. (1981). 

Ex Parte 

5. This is a non-restricted notice and 
comment rule making proceeding. Ex 
porte presentations are permitted, 
prodded they are disclosed es provided 
in L'~Je Commission's Rules. See 
generolly41 CFR §§ 1.1202. 1.1203 and 
1.1206(a). 

Commer.t Dates 

6. Pursuant to applicable procedures 
set forth in§§ 1.415 and 1.~19 of the 
Commission's Rules, interested parties 

may file comments on or before 
September 14.1994, and reply 
comments on or before October 14, 
1994. All relevant and timely comments 
will be considered befme final action is 
taken in this proceeding. To file 
fonnalty in this proceeding. participants 
must file an original and four copies of 
all comments, reply comments. and 
supporting comments. If participants 
want each Commissioner to receive a 
personal copy of their comments, an 
original plus nine copies must be filed. 

· Commetlts and reply comments should 
be sent to the Office of the Secretary. 
Federal Conununications Commission, 
Washington, D.C. 20554. Comments and 
reply comments will be available for 
public inspection during regular · 
business hours in the FCC Reference 
Center (Room 239) of th~ Federal 
Communications Commission. 1919 M 
Street, NW., Washington, O;C. 20554. 

· 7. Accordingly, this action is taken by 
the Chief. Cable Services Bureau. 
pursuant to authority delegated by 
§ 0.321 of the Commission's Rules. 

List of Subjects in 47 CFR Part·76 

Cable television. 

Federal Communications Commission. 
William H. Johnson, 
Acting Chief. Cable Services Bureau. 
(FR Doc. 94-20856 Filed &-24--9.4; 8:45 am) 

BILUNG CODE 1712-41~ 

DEPAW.TMENT OF DEFENSE 

48 CFA Parts 211, 227, and 252 

Defense Federal Acquisition 
Regulation Supplement; Rights in 
Technical Data 

AGENCY: Department of Defense. 
AcnON: Proposed rule; extension of 
comment period. 

SUMMARY: This document extends the 
·public comment period for the proposed 
rule on Rights in Technical Data that the 
Department of Defense had published 
on June 20, 1994 (59 FR 31584). 
DATES: Comments on the proposed rule 
should be submitted in writing to the 
address shown below on or before 
September 9. 1994, to be considered in 
the formulation of a final rule. 
ADDRESSES: Interested parties shoulrl 
submit written comments to: Deputv 
Director. Major Policy Initiatives, · 
PDUSD (A& T) DP; A TrN: Ms. Angelina 
Moy; 1211 S. Fern Street, Room C-109, 
Arlington, VA 22202-2808. Please cite 
DAR ~re 91-312 in all correspondence 
related to this proposed rule. 
FOR FURTHER INFORMATION CONTACT~ Ms. 
Angelina Moy. telephone (703) 604-
5386. 
Claudia L. Naugle, 
Deputy Director, Defense Acquisition 

. Regulations Council. 
(FR Doc. 94-20969 filed &-24-94; 8:45 am] 
BILUNG CODE ~ 
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the assessments. Reclamation will take 
all.necessary actions to prevent the 

. rlelivery of irrigation water to ineligible 
land. 

The Department of the Interior has 
determined that the proposed rule does 
not constitute a significant regulatory 
action under Executive Order 12866 
because it will not: (1) have· an annual 
effect on the economy of $100 million 
or more or adversely affect in a material 
way the econo~y, a sector ofthe 

List of Subjects in 43 CFI. Part 426 

Administrative practice and 
· procedure, Irrigation, Reclamation, 
·Reporting and recordkeeping 
requiremen~. 

For the reasons stated in ·the 
pre.amble, it is proposed to amend 43 
CFR Part 426 as follows: · · 
. Dated: May 16, 1994. 

Elizabeth Ann Rieke, 
Assistant Secretary-Water and ~cience. 

economy, productivity. competition. PART 426-RULES AND. 
jobs, the envirohment. public health or REGULATIONS FOR PROJECTS 
safetv, or State, local or tribal 
governments or communities; (2) create GOVERNED BY FEDERAL 

RECLAMATION LAW a ~rious inconsistency or oL~erwise 
interfere with an action taken or 1. The authority Citation for Part 426 
planned by another agency; (31 is revised to read as follows: 
materially alter the budgetary impact of · 1 " 1 Authority: 43 U.S.C. 371..:.383; 43 U.S.C. 
entit ements, grants, user 1ees, or oan 390aa-390zz-1; 31 u.s.c. 9701. 
programs or the rights and obligations of 
recipients thereof; or (4) raise no\·el 2. Section 426.24 is redesignated as 
legal or policy issues arising out of legal § 426.25, and new section 426.24 is 
mandates, the President's priorities, or added to read as follows: 
the principles set forth in the executh·e § 426.24 Assessments of administrative 
order. costs. 

r\ational Environmental Policy Act (a) Forms submittal. A district will be 
assessed for the administrative costs 

Neither an environmental assessment described in paragraph (e) of this 
nor an environmental impact statement section when irrigation water has been 
is required for this rulemaking because. delivered to landholdars that did not 
pursuant to 40 CFR 1508.4 and submit certification or reporting forms 
Departmental Manual part 516 DM 6. prior to the receipt of irrigation water in 
Appendix 9, § 9.4.A.1. this action is accordance with§ 426.10(e). The 
categorically excluded from the assessment will be applied on a yearly 
pro\'isions of the National basis in each district for each direct and 
En\ironmental Policy Act. indirect landholder that received 
Paperwork Reduction Act irrigation water but.failed to comply· 

with § 426.10(e). 
The information collection (b) Forms corrections. Where 

requirements contained in this rule ha\·e corrections are needed on certification 
been approved by the Office of or reporting forms, the requirements of 
Management and Budget as is required § 426.10(a) will be deemed to have been 
by 44 U.S.C. 3501 et seq. and assigned met so long as the district pro\ides 
clearance numbers 1006-{)005 and corrected forms to the Bureau of 
1006-{)006. Reclamation within 45 days of the date 

of the Bureau's written request for 
Small Entity Flexibility Analysis corrections. A district will be assessed 

for the administrative costs described in 
The proposed rule will not ha,:e a paragraph (e) of this section when 

significant economic effect on a ded thin 
substantial number of small entities. corrected forms are not provi wi · 

this 45-day time period. The assessment 
Civil Justice Reform \\ill be applied on a yearly basis in each 

district for each direct and indirect 
The Department of the Interior has landholder for whom corrected forms 

cerUfied to the Office of Management are not provided within the applicable 
and Budget that this proposed rule 45-da:f time period. 
meets the applicable standards provided (c) Parties responsible for paying 
in sections 2(a) and 2(b)(2) of Executive assessments. Districts shall be. 
Order 12778. responsible for payinent olthe · 
Authorship assessments described in paragraphs (a) 

and (b) of this section. 
This proposed rule was prep~ by (d) Disposition of assessments. The 

staff in the Reclamation Law · administrative costs assessed and 
Administration Branch, D-5640, Bureau colleded pursuant to paragraphs (a) and 
ofRed~tion. Denver, Colorado. (b) of this section Will be deposited to 

the general fund or'the United States 
Treasury as miscellaneous receipts. 

(e) Assessment for administrative 
costs. The asses5ment for adminisUiti\'e 
costs shall initially be set at $260. This 
is based on an average of the direct and 
indirect costs the Bureau of Reclamation 
incurs performing activities to obtain 
certification or reporting forms from 
landholders that failed to submit such 
forms prior to receipt of irrigation water 
and form corrections that are not 
submitted by the· designated due date. 
This initial $260 assessment for 
administrative costs will be reviewed at 
least once every 5 years and adjusted. if 
needed, to reflect new cost data based 
upon the .Bw-eau's costs for 
communicating with districr 
representatives and landholders to 
obtain missing or corrected fprms; 

· assisting landholders in completing 
certification or reporting forms for the 
period of time they were not in 
compliance with the form requirements: 
performing onsite visits to determine if 
irrigation water deliveries have been 
terminated to landholders that failed to 
submit the reqUired forms; and 
performing other activities necessary to 
address fonn violations. Notice of the 
revised assessment for administrative 
costs will be published in the Federal 
Register in December of the year the 
data are reviewed. 

(FR Doc. 94-15509 Filed 6-27-94: 8:45 ami 
BILUNG CODE 4310-84-4' 

DEPARTMENT OF DEFENSE 

48 CFR part 211,227, and 252 

Federal Acquisition Regulation 
Supplement;· Rights In Technical Data 

AGENCY: Department of Defense (DoD). 
·AcnoN; Correction of proposed rule 
with request for comments. 

SUMMARY: This action is to correct the 
address for submission of written 
comments for the proposed rule on 

· Rights in Technical Data, which was 
published in the Federal Register on 
June 20, 1994 (59 FR 31584). 
FOR FURTHER INFORMATION CONTACT: 
Ms. Angelena Moy, telephone (7Q3) 
604-5385/6. 
Claudia L. NausJe, 
Deputy Director, Defense Acquisition 
Regulation Council. 

Accordingly, the Department of 
Defense is correcting the proposed rule 
on Rights in Technical Data as follows: 

On page 31S84, eolumn 3, the first 
sentence of the paragraph entitled 
ADDRESSES: is corrected to read: 
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••mtfnesal parties sbauld submit 
written comments to: Deputy Director 
Major Policy Initiatives, 1211 S. Fem 
St, Room C-109, Arli.Dgton. VA 22.202-
2808, ATTN: Ms. Ang~ Moy, 
OUSDA (A& T)/DDP :~ 

IFR Doc. 9+-15647 PUed 6-21-94; 6:45-1 
8IU.Jit8 CDOE -.o-4t-lt 

NAllONAL AEROMUllCS AND 
~PACE ADIIIINISTRA TION 

48 CFR P.-ts 1831 and 1852 

Aevlslon to NASA FAR Supplement 
Coverage on Precontract Costs 

AGENCY: Office of Procurement, 
Procurement Policv Division, National 
Aeronautics and sPace Administration 
(NASA). . 

ACTIOff: Notice of proposed rdemaking. 

SUMMARY: This rule proposes to amend 
the regulations pertaining to precontract 
c:oSts to specify the content of letters to 
contractors which authorize the 
incummce of J"ecoDtrad costt;, maxe 
clear the circumsta:..~ces when 
precontract costs would be appropriate, 
and clarif) that precrotract costs ant DOt 
allowable unless the clause ~'Pn:coatract 
eosts•• is included in the contract. In 
addition, the proposed rule revises the 
prescription for the clause to allow its 
use in other than cost-reimbursement 
contracts. Also, the rule proposes to 
change the title of that clause from 
.. Date of Incurrence o! Costs'' to 
.. Precontract Costs" to :moJ"e accurately 
reflect its purpose. 
DATES: CommeDts must be received on 
or before August 29, 1994. 
ADDRESSES: Submit comments to Mr. 
Joseph Le Cren,·Contract Pricing and 
Finance Division tCode HC}. Offiee of 
frocurement. NASA Headqu.artel'$, 
Washington, DC 20546. 
FOR FUfnHER INFORMATION CONTitCT: 
Mr. Joseph Le Cren, f202) 35~. 

SUPPLEMENTARY INFORMA 1lON! 

BackgroUDd 

Although NASA has used 
authorization letters for precontract 
costs for m&DY years. there has been 
little standardization ill the eanteuts of 
the letters. In addition, ·the ctmeDt 
NASA FAR Supplement coverage at-
1831.205-32 does aat ~Bake it dear 
when the use of precontmd costs would 
be appropriate. or that the dallse at 
1852..231-70 is JeqUired &o .. u. the 
contract ill order b prec:oatract COlis to 
be aUoweWe. In additkm. \lle daMie 
prescriptiaD ilacanecUy .... u.a. tDe 
clause only &boWel 10 ia cost-

reimhmse•a odRM1• Tbe daase 
would also be applicable to fixed-price 
incentive or redelerminable contracts 
and to termiDsted ftnn-bed price 
contracts, as tbe cost prindples at (FAR) 
48 CFR Subpart 31.2 would be · 
applicable.·Tbe propeeed nile specifies 
the infannation to be iBduded in 
precontract cost ntborizati011 letters to 
contractors, identifiel wbmrtbe ._of 
precontract costs would be appropriate, 
as well as Nqui:res the .clause at . 
1852.231-70 b& used for precontract 
costs to ~ allowable. n.e JH'OPGMd rule 
also retitles tbe da.e at 1852..231-70 
from the .. Date of lncarreDce of easts•• 
to .. Precontract Costs" to more 
accurately reflect the purpose of the 
clause. · 

Impact 

NASA certmea that this regulation 
will not have a significaDt economic 
impad on a 111bs&antial number of small 
entities under Regulatory Flexibility Act 
(5 U.S.C. 601 et seq.). This rule does not 
impaa aay repm't.iJI8 • JeCOrd lceeptDg 
requirements subject to ~e Paperwork 
red&CtioD Act. 

List of SDIJjects in 48 CFR Parb 1131 
and l&SZ 

Govemment procurement. 
Ta. Laecllke, 
Clep«yAaodGIIeA~fw · 
ProcureJMnt. · 

Accordingly,.48 CFR Parts 1831 and 
1852 are proposed tD be amended as 
follows: 

1. The authority citation for 48 crR 
Parts 1831 and 1852 conti.Dues to read 
as follows: 

Aulbority~ 42 u.s.c. 247344&1). 

PART 1831-CONTRACT COST 
PRINCIPLES AND PROCEDURES 

%. Sectioa 1131.205-32 is revised to 
read as follows: 

1831.205-32 Plecentrac:l COS1S. 

· (a) Tbe authorizatiOD of precoatrad 
c::mts is BO( ~ aad shall be 
gramed ODly wheD then will be a sole 
808ICB award or a *81e offenar bas 
been selected fm Degotiatioos 81 the 
result of a ccapetitiwe proauemeDt, tbe 
criteria at (FAR) 48 CFR 31.285-32 are 
met, and a written reqaest ad 
JustifiadiaD bas beau wbuaitw to uc1 
approved bJ tile jliOCifiiii&Jt arflicer. 
The justific::.doiiiMlll1) _.rtwntiate 
the 1*.....-tty ... a. ....... to 
proceed prior to c.oabad aw.n:l, 12) · 
speQfy the saart dale of ada twlbac&or 
effort, (3) idalifJ tbe tlatal+Mtl rt1ll 
tllae of tM adtW:ed e!bt, ad &4) . · 
speafJ .. caat ......... . 

fb) Autborizatioll to the contractor to 
incur precoMract mst.s &baD be in 
writiDg and sball (1) specify tbe start 
date of incurrence of such costs, (2) 
specify a limitation OD the total amount 
of pncontract CO&ts which may be 
incurred, (3) ata&e that the oosts are 
allowable only to the extent they would 
have been if iDamed after the contract 
had been enaed into, and (4) state that 
the Government is under oo obligation 
to reimburse the contractor for any costs 
unless a contract is awarded. 

(c) Precontract costs shall not be 
allowable tmless the clause at 1852.231-
70, Precontract Costs., is included in the 
contract. 

3. Section 1831.205-70 is revised to 
read as follows: 

1831.205-10 Comrac1 ClauSe. 

· The contracting officer shaiJ insert the 
daase at 1852.231-10. Precontract 
Costs. m CODtracts for which specific 
covm age of precontract costs is 
authorized under 1831.205-32. 

4. Section 1852.231-10 is reVJsed to 
read as follows: 

\852.231-10 Preconaact ccms. 
. As prescribed in 1831.205-70, iaser1 

tlae followiag clause: -· 

PJecoeDtrad Casts 
(XXX 19XX) 

The contractor shall be &DUUed to 
reimbursement for oosts incurred on or after 
----- in an amount not to exceed 
S that, If iDcmred after this contract 
had been entered into. woWd haw beeon 
reimbUJ--sable under this contract. 
(End of clause) 
(FR Doc. 94-1~ Piled &-27-94; 8:45 amt 
auNG cODE ?It~ 

DEPARllEHT OF TRANSPORTATION 

National High~y Traffic Sa1ety 
Administration 

49 CFR Part 575 

(Docket No. 11-e&; Motk:e 03) 

· AIN 2t27-AC64 

Consumer Information Regulations; 
Federal Motor y~ Safety 
Standards; Aolover Preveldion 

AGENCY: Natioual Highway Traffic 
Safety Administration (NHTSA}, DOT. 
ACTION: Notice of proposed ndemaking 
(Consumer lnfonnation Regulation); 
Termination of rulemaking (FtderaJ 
Motor Vehicle Safety Standard). 

SUMMARY: As part of its comprebeasi.e 
eflarrta to IMhlress tile problem of tiprt 
vehicle JW8ouet, tlrls ~is 



Listing of Public Commentors 

1. AERO Gear Incorporated 

2. American Bar Association 

3. American Gear Manufacturers Association 

4. Associated Aerospace Activities Incorporated 

5. Bell Helicopter TEXTRON 

6. British Defence Staff Washington 

7. Business Software Alliance 

8. COGR (Council on Governmental Relations) 

9. Columbia Gear Corporation 

10. DERCO Industries, Incorporated 

11. DOW Corning 

12. Dube', Barry 

13. Electro-Methods, Incorporated 

14. FMS Corporation 

15. Grey Associates 

16. HUGHES 

17. IDCC (Integrated Dual-use Commercial Companies) 

18. Independent Defense Contractor Association 

19. Jo-Bar Manufacturing Corporation 

20. Kaye, Scholer, Fierman, Hays & Handler 

21. M/A COM, Incorporated 

22. Management Consulting 

23. Motorola 



24. Multi-Industry Associations 

25. Oja, Richard W. 

26. Overton Gear and Tool Corporation 

27. Pacific Sky Supply Incorporated 

28. Precision Gear Incorporated 

29. Process Gear 

30. Proprietary Industries Association 

31. Reliance Gear Corporation 

32. Saxon Corporation 

33. Seidman & Associates, P.C. 

34. Shipbuilders Council of America 

35. Sidley & Austin 

36. Software Publishers Association 

37. SPECO Corporation 

38. SRI International 

39. UNC (The Aviation Company) 

Total number of Public Commentors = 39 
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AERO GEAR INC. 
1050 Day Hill Road, Windsor, Connecticut 06095 Tel. (203) 688-0888 

August 1, 1994 

Mr. Robert Donatuti 
Deputy Director for Major Policy Initiatives 
1200 S. Fern St. 
Arlington, VA 22202-2808 
Attn: Ms. Angelena Moy, OUSD (A&T)/DDP 

Subject: DAR case 91-312 

Dear Mr. Donatuti; 

I am writing to you to respond to your request for comments on the 
proposed.changes in regulations governing rights in technical data. 
We do not develop data, but for the past six years have utilized 
technical data provided by the government to produce quality spare 
parts for the government at competitive prices. 

We at Aero Gear are concerned that these changes will negatively 
affect our business opportunities. As a small business, we are 
also concerned that this rule is being promulgated for the benefit 
of large prime contractors at the expense of small business 
competitors for the aftermarket. We are bringing this matter to 
the attention of our elected representatives, in hope that Congress 
will fully review the impact of this change on competition and, 
ultimately, on American taxpayers. 

We are particularly concerned about the following: 

Changes in language making any data developed in the 
performance of a government contract proprietary, thereby 
resulting in less data available. We don't believe that data 
resulting from development of a defense end product should be 
the property of the OEM. 

Data charged to an indirect pool will become proprietary to 
the OEM. We fully understand the argument that CAS will not 
allow misuse of this flexibility, but still believe that the 
OEM's will find this to offer a loophole. (This is 
demonstrated by the fact that OEM members of the 807 panel 
fought hard to achieve this concession.) 

We are aware of contentions that these changes will apply only 
to future developments. We are afraid, however, that these 
changes may be applied to system upgrades, contract 
enhancements, etc., and seriously affect the spare parts 
market. 



The more data there is available, the more competition. The more 
competition, the greater the savings to the taxpayer. We, as 
taxpayers, have a right to the savings produced through the 
competition as well as a right to data developed - according to any 
formula- with any·of our tax dollars. Approximately 10% of our 
sales volume relies upon available technical data. Th6ugh this is 
a small part of our business, it is important that we maintain or 
expand it. 

To summarize, we believe that this proposal will unnecessarily harm 
the ability of qualified small businesses to provide spare parts at 
a cost savings to the taxpayer. By affecting thousands of 
component manufacturers· •cross the country, it will further erode 
the second tier suppliers which form an essential segment of our 
defense industrial base. Finally, it will result in American jobs 
being sent offshore and higher costs that Secretary Perry is hoping 
t-o avo i d ," 

y~D 
Roger Burdick 

CC: 
Senator Lieberman 
Senator Dodd 
Representative Kennelly 



tt ~ 9 
~/lOr /Cf LJ--

1993-94 

CHAIR 
DoNid J, Kinlin 

lrd Floor 
2000 Courthouse Plaza. N.E. 

AMERICAN BAR ASSOCIATION Section of Public Contract Law ~ 
Write~s Address and Telephone ·~ 

Dayton, OH 4S402 
s 13/443-6922 

CHAIR-ELECT 
John B. Miller 
P.O. Box 213 

Winchester, MA 01890 
61 ?/729-2219 

VICE-CHAIR 
Frank H. Menaker, Jr. 

6801 Rockledge Drive 
Bethesda, MD 20817 

301/897-6125 

SECRETARY 
James F. Hinchman 

Room 706S 
441 G Street, N.W. 

Washington, DC 20548 
202/S 12/5400 

BUDGET l'tND FINANCE OFFICER 
laurence Schor 

Suite 410 
1100 Connecticut Avenue. N.W. 

Washington, DC 20036 
202/833·1164 

SECTION DELEGATE 
Marshall I. Doke, Jr. 

S700 Bank One Center 
1717 Main Street 
Dallas, TX 75201 

214/746-S701 

IMMEDIATE AND PREVIOUS 
PAST CHAIRS 

Karen Hastie Williams 
Suite 1100 

1001 Pennsylvania Avenue. N.W. 
Washington, DC 20004·2595 

202/624·2680 

John S. Pachter 
Suite 900 

8000 Towers Crescent Drive 
Vienna, VA 22182 

703/847-6300 

COUNCIL MEMBERS 
Jose Aguirre 

900 Commodore Drive 

P.O. Box 786 
Winchester, MA 01890-4286 
Phone: 617-729-2219 
Fax: 617-721-0808 

August 18, 1994 

Deputy Director 
Major Policy Initiatives 
ATTN: Ms. Angelena Moy, OUSD (A&T)/DDP 
1200 South Fern Street 
Arlington, Virginia 22202-2808 

Re: 

Dear Ms. May: 

DAR Case 91-312, Defense Federal Acquisition 
Regulation Supplement, Rights in Technical 
Data, S9 Federal Register 31, 584 (June 20, 
1994) 

San Bruno, CA 94066-2402 
Randl.AIIen This letter is written on behalf of the Section 

wa!~Tn~~~.t~t.2~ of Public Contract Law of the American Bar Association 
. DanielS. Bishop • 1 h • d d b t h 
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Beverly Hills, CA 90210 

testerEdelman Association's Board of. Governors for comments by the 
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Fauschurch.vA22044 Section on acquisition regulations. The Section consists 
Richard l. F arr • • • • 

Buildingu.AreaB.RoomC7 of attorneys and assoc1ated profess1onals 1n pr1vate 
Wright-Panerson AFB, OH 4S433 . 

wendyT.Kirby practice, industry and government service. The Section's 
8403 Colesville Road, • • 

silverspring,MD2091o governing Counci 1 and substantive comm1 ttees conta1n a 
noo~~~he!·T~~~~ balance of members representing these three segments, to 

Los Angeles, CA 9004S • 
MarciaG.Madsen ensure that all points of view are considered. In th1s 

w~s~ngt'"!~.tr~t·2~~6 manner, the Sect ion seeks to improve the process of public 
so1o~:::V:;~~~:~ contracting for needed supplies, services and public 
Springfield, VA 221S3 k h • d h f h • . d 

lyndaTroutmanO'Sullivan war s. T e V1ews expresse are t ose 0 t e Sect10n an 
· 100~~'h~::;!~~n~t,vf~-~5~s have not been considered or adopted by the Association's 

28f~~:t"~~:~:i~: Board of Governors or its. House of Delegates and · 
Arlington,VA22202 th f h ld t b t d t • th 
Peterl.Wellington ere ore 1 S OU nQ e COnS rue as represen 1ng e 

·mocon=~f~~~oc·2~~6 policy of the American Bar Association. 
EDITOR. PUBLIC CONTRACT 

LAW JOURNAL 
Manhew S. Simchak 

· Washington, DC 

·fDITOR. PUBLIC CONTRACT 
NEWSLETTER 

Martin j. Harty 
Fairfax Station, VA 

BOARD OF GOVERNORS LIAISON 
David E. Cardwell 

Orlando, Fl 

LAWYERS LIAISON 
Thomas J. Hasty Ill 
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Albuquerque. NM 

SECTION MANAGER 
Marilyn Neforas 

750 North lake Shore Drive 
Chicago, ll60611-4497 

312/988-5596 
FAX: 312/988-6281 

On June 20, 1994, the Depart~ent of Defense 
("DOD") issued a proposed rule and request for comments to 
reyise policies and guidance contained in DFARS 227.4 
(Rights in Data and Copyrights), the corresponding clause 
in DFARS 252.227-7013, "Rights in Technical Data and 
Computer Software", and related sections and clauses. The 
proposed rule reflects recommendations of the Government­
Industry Technical Data Advisory Committee made pursuant 
to Section 807 of ·the Fiscal Year 1992/1993 National 
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Defense Authorization Act. Section 807 required· the 
Committee to make recommendations for final regulations to 
implement 10 U.S.C. § 2320, "Rights in Technical Data". 

The Section's comments on several of the 
significant changes made in the proposed rule are set . 
forth below. (References to the "Superseded regulation" 
refer to the existing technical data regulations contained 
in DFARS Subpart 227.4 and Part 252 that would be replaced 
by the proposed rule). 

1. Elimination of •required for performance• 
criteria. 

The proposed regulation addresses our earlier 
concerns and the Section supports the revision. 

The proposed clause set forth at DFARS 
252.227-7013, "Rights in Technical Data--Noncommercial 
Items (XXX 1994)", eliminates the "required for 
performance" criteria previously contained in DFARS 
252.227-7013 "Rights in Technical Data and Computer 
Software (OCT. 1988)" subparagraphs (a)(11), (a)(12) and 
(a)(l6). The "required for performance" criteria 
permitted DOD to obtain unlimited rights in technical data 
for items, components or processes developed at private 
expense, if development was "required for the performance 
of a government contract or subcontract." See DFARS 
252.227-7013 "Rights in Technical Data and Computer 
Software (OCT. 1988)", subparagraphs (a)(11) and (b)(1)(i). 

In earlier comments on the superseded technical 
data regulations, the Section noted that the "required for 
performance" standard overemphasized whether development 
was or was not required under a government contract. 
While ignoring the parties' respective level of funding 
and other factors, including prior contractor commitment 
or expertise in the development effort. The 
now-superseded language potentially impaired rights of 
contractors who developed such items concurrently at 
private expense. As noted in those earlier comments, the 
superseded regulation established. a fairly arbitrary 
standard that was not capable of being flexibly and 
practicably applied. 

2. Retention of •source of funds" basis for 
allocation of rights. 

The provisions of the proposed rule contained in 
DFARS 227.403-4(b) and 252.227-7013, "Rights in Technical 
Data--Noncommercial Items (XXX 1994)" subparagraphs (a)(7) 
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through (9), retain the "source of funds" criteria that 
required determination of the source of funding used to develop 
the items, component or process, and then uses that source of 
funds criteria as the basis for allocating rights between the 
government and the contractor. 

In recommending this change, the Advisory Committee 
correctly noted that 10 u.s.c. § 2320 generally provides for 
the allocation of t~chnical data rights based upon the sourde 
of the funds used to develop an item, component or process. 
The Section concurs that, to the extent that 10 U.S.C. § 2320 
controls a particular contract, the "source of funds" basis is 
an equitable method to allocate rights to the .Government and 
developers of technical data and/or computer software. 

3. The definition of •developed•. 

The proposed rule set forth in DFARS 252.227~7013, 
"Rights in Technical Data-Noncommercial Items (XXX 1994)" 
subparagraph (a)(6), retains the essence of the preexisting 
definition of the ·term "developed" that the superseded 
regulations contained. See DFARS 252.227-7013 "Rights in 
Technical Data and Computer Software (OCT. 1988)" subparagraph 
(a)(10). The superseded regulations used two concepts to 
define "developed"; existence and workability, and the proposed 
regulation retains these concepts. 

Under the proposed regulation, technical data exists 
if an item has been constructed or a process has been 
practiced. Workability requires sufficient analysis or testing 
to show that a process or item has a high likelihood of 
operating as intended. The Section comments that continuation 
of the "existence" and "workability" tests in the proposed 
clause is unduly stringent as a definitive test of "developed" 
in the context of technical data. Under modern "real world" 
conditions, an item or process reasonably can be considered 
developed even where such item or process has not been 
constructed or practiced. Development of aircraft using. 
computer simulation and design is an example. 

The Section recommends deleting the requirement that 
the item or process "exist," or at a minimum, adding language 
to the requirement that recognizes that computer simulation or 
modeling can substit~te for a physical demonstration of 
"existence." An analogy would be the concept of "reduction to 
practice" in the patent area. 

4. Clarification of •developed at private expense". 

DFARS 252.227-7013, "Rights in Technical 
Data--Noncommercial Items (XXX 1994)" subparagraph (a)(7), as 
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set forth in the proposed rule, provides clarification that 
items, components or processes developed with costs charged to 
indirect cost pools or with non-Government funds will be 
considered as developed at private expense. 

The new rule makes explicitly clear that 
development accomplished with costs charged to indirect cost 
pools or costs not allocated to a government contract, or any 
combination thereof, shall be considered development at private 
expense. The Section considers that the proposed revision is 
consistent with the requirement of 10 U.S.C. § 2320 that 
implementing regulations define the treatment of items, 
components or processes developed utilizing funding from 
indirect costs pools. The Section further comments that the 
proposed revision provides equitable protection to data 
developer's internal background systems and engineering systems. 

The Section supports adoption of the provision as 
proposed. 

5. Creation of fixed "Government Purpose Rights". 

DFARS 252.227-7013, "Rights in Technical 
Data--Noncommercial Items (XXX 1994)" subparagraph (b)(2), as 
contained in the proposed rule, establishes fixed Government 
Purpose Rights in technical data ("GPR"), where such data are 
developed with mixed Government and private funding. Under 
GPR, the Government obtains a five year (or other negotiated) 
license to use the data for government purposes, including 
competition, but which provides protection to the developer's 
exclusive right to commercialize the data during the period of 
the GPR license. At the end of the fixed five year or other 
negotiated period, the Government receives unlimited rights. 

The superseded technical data rights regulation 
provided the Government with unlimited rights in technical data 
developed with mixed private and governmental funding·unless 
the developer requested the exclusive right to commercialize 
and a mutually acceptable license could be negotiated. The · 
superseded regulations did not permit such license negotiations 
where the Government anticipated that the data would be needed 
for reprocurement. 

The proposed ~egulation grants the Government a 
license to use the data for governmental purposes (including 
competition), but simultaneously protects a developer's 
exclusive right to commercialize the data for five years from 
the date of the contract, or other negotiated period. 
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The Section considers that the proposed revision is an 
improvement to the previously existing regulation, but observes 
that automatic translation into unlimited rights for the 
Government upon expiration of the fixed period (thereby making 
the formerly GPR data available on a worldwide basis) may be 
overbroad. The Section recommends that the minimum fixed 
period be enlarged (beyond five years) or that the five year 
period spring from the date of final payment rather than the 
award date of the contr~ct or subcontract. Development 
contracts may span several years, and the data developed under 
such mixed funding contracts may not be "developed" as defined 
in the regulations until near the end of contract performance. 
Under such circumstances, the date of final payment would be a 
more equitable basis from which to initiate Government Purpose 
Rights. It would minimize the need to negotiate a separate 
period. 

Alternatively, the GPR period should be made 
indefinite to encourage domestic commercialization and to 
provide support for U.S. Industry. To further support U.S. 
Industry the definition at DFARS 52.227-7013(a)(11) should 
exclude disclos~re of GPR data outside the United States except 
for evaluation and informational purposes only. 

I 

6. Separate coverage for computer software. 

The Section recommends adoption of the framework as 
proposed. 

DFARS Subpart 227.5 "Rights in Computer Software and 
Computer Software Documentation", as added in the proposed 
regulation, creates new separate coverage for computer 
software. A new clause, DFARS 252.227-7014, "Rights in 
Noncommercial Computer Software and Noncommercial Computer 
Software Documentation (XXX 1994}", is also added. 

Although the proposed separate treatment for computer 
softw~re costs adds additional clauses and regulatory coverage 
to the DFARS, the Section concurs with the Advisory Committee's 
rationale that separate regulatory treatment for computer 
software provides greater flexibility to deal with future 
statutory or technological developments. The Section believes 
that a separate clause and regulation for computer software is 
practical and beneficial. 

7. Private expe~se determinations. 

Proposed DFARS 227.403-4(b) and 252.227-7013, "Rights 
in Technical Data-Noncommercial Items (XXX 1994}" subparagraph 
(a)(7)(i), provide that determinations of whether data were 
developed at private expense are to be made at the lowest 
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practicable level. The proposed regulation notes that the 
determination of the source of development funds should be.made 
at any practical sub-item or sub-component level or for any 
segregable portion of a process. DFARS 227.403-4(b). 

The Section views the proposed revision as promoting 
more effective and appropriate private expense determinations 
and supports adoption of.this provision as proposed. 

8. General comments. 

Some Section members, generally representing technical 
data developers, still consider. that there ar~ problems with 
DOD's data rights policy. Conversely, at the other end of the 
spectrum, one commenting Section member (representing primarily 
data replicators and users) considers that the proposed rule 
unduly favors data developers. The Section consensus is that 
the revisions contained in the proposed regulation represent·an 
improvement to DOD's existing technical data and computer 
software provisions, strike a difficult balance between private 
and governmental interests in this area, and better support 
long-term private sector investment in technology developmeri~ 
for DOD and commercial purposes compared to the existing 
regulations. 

CONCLUSION 

The Section respectfully requests that these comments 
be considered in the issuance of a final rule. The Section 
appreciates the opportunity to provide these comments and is 
available to provide additional information or assistance as 
may be required. 

Sincerely, 

~ \S rk\l_ 
John B. Miller, Chair 
Section of Public Contract Law 

cc: Frank H. Menaker, Jr. 
James F. Hinchman 
Laurence Schor 
Marshall J. Doke, Jr. 
Karen Hastie Williams 
Donald J. Kinlin 

Council Members 
Chair and Vice Chairs 

Patent and Data Rights Committee 
Laura K. Kennedy 
Richard C. Loeb 
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AMERICAN GEAR MANUFACTURERS ASSOCIATION 

August 15, 1994 

Deputy Director for Major Policy Initiatives 
1200 S. Fern Street 
Arlington, VA 22202-2808 
Attn: Ms. Angelena Moy, OUSD (A&T)/DDT 

Reference: DoD Proposed Rules, DAR Case 91-312 

JOE T. FRANKLIN JR .. CAE 
EXECUTIVE DIRECTOR 

The American Gear Manufacturers Association represents companies manufacturing gears and 
gearing products in the United States. Our membership is 95% small businesses. As a point 
of reference, no movement of DoD weapon systems would be possible without gearing. As a 
result, gears have been determined to be critical components in several U.S. government 
studies1 as well as the Defense Production Act. 

Given that context, there is absolutely no possibility that AGMA can support the recommended 
changes in DAR Case 91-312. It is clear to those who understand the spare parts procurement 
processes and the defense realignment strategies of the Original Equipment Manufacturers 
(OEMs) that these changes will significantly enhance the OEM control of the defense aftermarket while 
easily excludinx competition, xenerally provided by small businesses. In the case of gearing, these 
changes will enhance the ability of the OEMs to channel more subcontracting opportunities to 
foreign partners. Gears are not products on which the United States should be foreign­
dependent. 

1National Security Assessment of the U.S. Gear Industry, U.S. Department of Commerce, 
Bureau of Export Administration, Office of Industrial Resource Administration, January, 1991. 

The Effect of Imports of Gears and Gearing Products on the National Security," U.S. 
Department of Commerce, Bureau of Export Administration, Office of Industrial Resource 
Administration, Strategic Analysis Division, July, 1992. 

1500 KING STREET, SUITE 201, ALEXANDRIA, VIRGINIA 22314-2730 
PHONE (703) 684-0211 FAX (703) 684-0242 

DIRECT DIAL (703) 838-0050 



Loss of "in Pe~formance of a Government Contract" Language 

We are concerned about many of the changes. One is the method of determining access to 
data. Under DFARS 227.402-72(a), "Rights in Technical Data--Unlimited Rights," the 
Department of Defense is entitled to unlimited rights in data which are required for the 
performance of a Government contract or pertaining to items, components, or processes 
developed exclusively at Government expense. As a result, these rights exist in the public 
domain and can be utilized to bid for DoD, commercial and foreign sales. A primary concern 
is the recommendation found in DFARS 252.227-7013, "Rights in Technical Data-­
Non commercial Items." Under this proposed rule, DoD would still have unlimited rights in 
data developed entirely at Government expense, but no longer to all data developed in 
performance of a government contract. 

The Definition of "Private" Expenses/Mixed Funding 

Perhaps even more dangerous is the way data rights will be determined based upon the 
method of funding--public or private expense. The potential for serious abuse exists in the 
recomm~nded definition of "private expense." Under the committee's recommended regulation 
and clause, indirect costs charged to a government contract and paid for by taxpayers· would 
be treated as a private expense (DFARS 252.227-7013(a)(7),(9). And when an item, component 
or process is paid for entirely at private expense, the Government would only have limited 
rights (DFARS 227.403-S(c). These limited rights could not be used for competitive purposes 
since the data could not be disclosed or released outside the Government (DFARS 252.227-
7013(a)(13). 

Another disturbing recommendation surrounds the use of mixed funded data. Even if only a 
portion of the development cost is claimed to have been at private expense, the Government 
would automatically have only Government Purpose Rights (GPR) in the data for five years 
(DFARS 227.403-S(b). This is a stark contrast to the existing regulations, which allow unlimited 
rights unless otherwise negotiated. Under the proposed regulations, the OEM would be able 
to limit the Government to GPR by paying for, or charging indirectly, some possibly 
insignificant portion of development while the taxpayer funds the rest. In that case, 
competitors could not use the data--developed largely at public expense--to compete for 
commercial and foreign sales during the five-year period. There is no mechanism established 
in the recommendations to ensure potential competitors timely access to GPR data for DoD 
procurement during the period. Alternate sources need access to pertinent technical data before 
a solicitation is issued to obtain necessary source approvals and to submit timely responses. 
Under current regulations, alternate sources use FOIA and agency cash sales programs to 
obtain such data, but since GPR would be proprietary to the OEM _that data could be with held 
under FOIA Exemption 4 governing confidential business information and not releasable under 
cash sales programs. 

Current accounting practices allow OEMs to charge significant design and development costs 
to indirect accounts. AGMA monitored the committee meetings and heard the OEM 
representatives argue passionately that indirect costs, particularly manufacturing production 
and engineering (MP&E) be considered private expense. (They even pressured Chairman 



Eleanor Spector on this point until she conceded to their wishes and included mp&e in the 
definition.) OEMs commonly charge the development of mp&e specifications essential to 
competition as indirect mp&e under FAR 31.205-25. Examples of manufacturing processes used 
to produce critical gearing i~dude non destructive inspection and heat treating. It is often 
impossible to obtain source approval without the OEM manufacturing processes and the right 
to use them. 

The result is that the only data available to our members will be that portion funded 100% by 
the Government as a direct cost. Therefore, data developed and funded by our members' taxes will 
be unavailable to them. 

The Result 

We are certain that our members will be jeopardized by the changes. We are already facing 
a job· loss to foreign countries because OEMs look for every opportunity to feed offset 
agreements and foreign partnerships. These changes will give them one more opportunity to 
export our jobs and our critical capabilities, and the result will be increased foreign 
dependence for gearing. 

AGMA attended the last 18 months of the Section 807 committee deliberations. We were 
disappointed at the way the OEMs, representing themselves as "industry" dictated policy and 
tried to control the outcome of discussions. Their tactics included refusing to allow us to attend 
an "industry" meeting when we were invited by Eleanor Spector as well as unpublicized 
meetings with high level DoD officials. The 807 product dearly demonstrates their success: 
alternate sources to the OEMs will be greatly constrained and DoD will return to the high 
OEM price scandals of the early 1980's. It is unbelievable to us, that in this period of 
downsizing the defense budget, DoD would allow the OEMs to engineer these changes giving 
them exclusive use of data that might otherwise help to control costs and maintain American 
jobs and capabilities. 

The Section 807 Committee Chairman Eleanor Spector has noted several times that less data 
will result in less competition. Less competition will have a direct impact upon small business 
opportunities, and we don't believe that the affected small business community is even 
vaguely aware of the changes contemplated by DoD. We strongly urge DoD to suspend the 
implementation of the final rule until the appropriate Congressional committees, and the 
affected small businesses, can be made aware of the significance of these changes. 
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August 5, 1994 

Deputy Director Major Policy Initiatives 
1200 S. Fern Street 
Arlington, VA 22202-2808 

Attention: Ms. Angelena Moy/OUSD(A&T)/DDP 

Subject: Technical Data Restrictions on Small Business 
(DAR Case 91-312) 

Dear Ms. Moy: 

1. We have been advised your office is the contact point for expressing our 
objection to proposals for specific rights to technical data recommended by 
Section 800 and 807 panels. 

2. It is our understanding several recommendations have been made that 
directly concern us (as well as other small businesses) who work directly 
with Air Force, Navy, and Defense Logistics Agency in the procurement of 
spare parts. This is based on the proposals on technical data outlined in the 
Federal Register of June 20, 1994. ·· 

3. It should be noted that the Section 800 and 807 panels were dominated by 
large business and OEM interests, and Small Business was only minimally 
represented.· For this reason, we do not feel decisions reached were 
balanced and equitable with the interests of Small Business. 

More .specifically, we find the following suggested changes unacceptable 
as not in our best interests as an operating Small Business organization . 

A. 

B. 

c. 

. , . 

Any proposed policy changes that would restrict the right of 
small businesses to obtain and use technical data developed 
under Government contract for purposes of competing for DOD 
requirements. 
Elimination of the "Required For Performance Criterion". under 
which the DOD gives up the basic policy of obtaining unlimited 
rights to technical data even if development is "required for the 
performance of a government contract or subcontract". 
Modification of the existing regulations that require indirect 
costs of development to be considered govenunent funded, and 
replacement with modified regulations which provide that 
indirect costs to be development accomplished at private 
expense. 

4. By placing the above recommendations into practice, those small 
businesses who provide support directly to the DOD will be severely 
impacted or decimated. Further, it will force "sole-sourcing" to OEM's and 
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revert spare parts procurement procedures back to the failures and cost 
abuses of the past. A direct result of .. sole-sourcing" forced Congress to 
eliminate past excessive costs and procurement scandals by legislating the 
Competition In Contracting Act (CICA) and establishing 11Competitive 
Advocates" into procurement activities in order to allow Small Business an 
inroad and to expand competition. 

For your information, noted below is a section from a Report to Congress 
by the Office of Federal Procurement Policy entitled "Review of the ~pare 
Parts Procurement Practices of the Department of Defense" issued during 
that time period. 

"Responding to a request from Congress, the General Accounting 
Office (GAO) conducted an in-depth review of the effectiveness 
of the program and the accuracy of reported accomplishments. 
The GAO noted in its report dated August 2, 1982, that technical 
data is critical to the breakout process. The GAO concluded that 
SBA's efforts resulted in large dollar savings in relation to the 
program's costs." (underlining is ours) 

"To date, approximately 2,329 items have been successfully 
"broken-out" for competition at the four ALC's. Documented 
savings are $43.8 million." 

5. We are finding the "Competitive Advocate" program set up by Congress 
to accelerate and manage the "break-out" program has already been 
emasculated in Air Force procurement programs. To now remove the ability 
to obtain the technical data and drawings will effectively close down small 
business as competition to the OEM's, deny the government the typical cost 
savings noted above, and retrogress procurement to the higher costs and 
abuses of the past. We urge you to take such actions available to you to 
eliminate proposals to change the data rights policies. 

Sincerely, 

D AEROSPACE ACTIVITIES, INC. 

President 

cc: File 
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Jack A. Stein 
Chief Attorney-Government Contracting 
Procurement. and Intellectual Property 

August 16, 1994 

Deputy Director Major Policy Initiatives 
1211 S. Fern Street 
Room C-109 
Arlington, VA 22202-2808 

Attn: Ms. Angelena Moy, OUSDA (A&T)/DDP 

Post Office Box 482 
Fort Worth, TX 76101 
(817) 280-2011 

Tel: (817) 280-2252 
Fax: (817) 280-8879 

Subject: Proposed DoD Rule on Rights in Technical Data published 
in the Federal Register on June 20, 1994 

Dear Ms. Moy: 

Overall I compliment DoD on the direction it is moving.- However, there are still a few 
changes which need to be made to fulfill Congress's charter given to the Section 807 
Committee. To that end, I have enclosed some comments to the proposed rule which I 
hope you will find helpful. 

Thank you for the opportunity to comment. If you have any questions or desire to discuss 
the enclosed comments, please call the undersigned at (817) 280-2252. 

Encl. 

In Reply Refer to: 
09:JAS:mh-l 093 

Sincerely, 

~~-. 
Jack A. Stein, Chief Attorney 
Government Contracting, Procurement, 
and Intellectual Property 
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Comments on Proposed DoD Rule on Rights in Technical Data 

227.403-5 Government rights 

a. This section provides a series of paragraphs stating under what circumstances the Government acquires 
"unlimited" rights. Although (a)(I) now reflects the deletion of "required for the performance of a 
government contract or subcontract" and ties the issue to funding, many of the remaining paragraphs, 
such as (a){2), (a)(4) and (a)(5), are open ended and do not state that the work must be exclusively 
funded with direct Government contract funds. We suggest that the introduction to "unlimited" rights 
state unequivocally that the "exclusive funding" determination be a foundational step in this process. 
Otherwise, one could argue that the Government obtains "unlimited" rights in any form, fit or function· 
data [see (a)(4)] or in data related to an element of performance [see (a){2)], regardless of whether the 
Government exclusively funds the effort. 

b. This section also addresses Government purpose rights, i.e. data developed with mixed funding. 
However, there has been no attempt to address the mixture of funding as was the case in some earlier 
drafts. It now appears that the Government need only fund a small percentage of the work to obtain 

_ Government- purpose rights. Upon the expiration of the five year or other negotiated . period, the 
Government would then obtain "unlimited" rights. Although we recognize that it is difficult to establish 
the required mix of Government and contractor funding for Government purpose rights, it seems 
inequitable that the Government could eventually obtain "unlimited" rights based on minimal 
Government funding. This appears to create a disincentive for those companies which have substantial 
commercial business or otherwise desire to continue to do Government business while at the same time 
aggressively pursuing "Defense Conversion initiatives." Companies would be more inclined to 
participate in mixed funding efforts if the Government was required to contribute substantial funding, 
for example, at least 50% of the effort. If the Government has Government purpose rights, it can 
certainly accomplish its charter and acquire those goods and services needed to conduct the 
Government's business. Therefore, we propose that either a substantial percentage of required 
Government funding be included or, in the alternative, that the automatic conversion to "unlimited" 
rights revision be deleted- and that the data remain "Government purpose rights" indefinitely. In 
addition, the Government may want to consider providing the contractor with an option to extend the 
Government purpose rights period for an additional five years or otherwise allow the contractor the 
option to reimburse the Government at the end of the initial five year or negotiated/extended period for 
the Government's share of its funding and thereby exclude release of the data for commercial purposes. 

c. With respect to "Government purpose rights," we also recommend that "Government purpose" be 
expressly restricted to the U.S. Government for the procurement of goods and services under aU. S. 
Government contract and that use of the data by a "foreign government" be classified as a "commercial 
.purpose." 

d. We also recommend that (b ){2) be revised to make it clear that the Contracting Officer "should freely 
grant" longer Government purpose rights periods based on the contractor's representation that the longer 
period is needed in order for the contractor to maximize recovery of its investment in the commercial 
arena. Unless such a statement is made, Contracting Officers will-be hesitant to negotiate longer periods 
or will require a level of substantiation which is unreasonable given the uncertainties of future business 
-events. 
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e. We have a problem with (b )(3) which provides that the Government purpose rights period commences 
upon execution of the contract, subcontract, letter contract, etc. Since the Government obtains 
"unlimited" rights upon th~ expiration of this period, it is important to remember the intent of 
Government purpose rights in the frrst place. If a contractor invests substantial funds in a mixed 
funding situation, it wants to be assured that application of the data in the commercial arena is viable for 
a reasonable period of time in order to recapture its investment. Under the current language, this period 
may have run or otherwise been substantially reduced before the contractor has the opportunity to make 
an impact in the commercial sector. Therefore, we recommend that this provision provide that the 
Government purpose rights period only commence upon delivery to the Government of the data. 

2. 252.227-7013 Rights in technical data- Noncommercial items 

a. Paragraph (a)(7) defmes "Development exclusively at private expense" to include " ... costs not allocated 
to a government contract. .. " This phrase is confusing and somewhat inconsistent with the phrase "costs 
charged to indirect cost pools." We recommend that this phrase be deleted and that the following be 
substituted: "costs not charged directly to a government contract." 

b. The definition of "Developed with mixed funding" would also have to be changed to reflect the 
comment in paragraph 2.a. above. 

c. . This clause should be further revised based upon the comments provided in paragraph 1. above. 

d. Paragraph ( e )(2), Identification and delivery of data to be furnished with restrictions on use, release, or 
disclosure, states, in pertinent part, that 11 

••• The contractor shall not deliver any data with restrictive 
markings unless the data are listed on the Attachment. 11 Although paragraph ( e )(3) allows additional 
assertions to be added "after award when based on new information or inadvertent omissions," this 
provision could be interpreted as a de facto "list or lose." In addition, we can see where factual disputes 
could arise over the implementation of the phrases "new information" and "inadvertent omissions." In 
order to clarify this provision, we recommend that the provision be revised to make it clear that a failure 
to list the data for any reason, excusable or otherwise, does not prevent a contractor from asserting its 
rights. It should be further stated that a failure to agree will be considered a "dispute" under the contract 
to be resolved pursuant to 252.227-7037. The Contracting Officer should be required to accept the 
additions to the Attachment until the Government has successfully challenged the contractor's assertions 
pursuant to the above provision. 
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Mrs Eleanor Spector 
OSD(USD) (A) 
Room 3E 144 
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Washington DC 20301 

Your reference 

Our Reference 

Date 

Pats/L/93/01 

25 July 1994 

I said I would send you a note on the proposed new DFARS 
provisions covering data rights prior to our me~ting on 4 August. 

I have annexed to the present letter a note detailing our 
concerns. In brief they are as follows; 

1. Internationally Collaborative Programmes. 

a. There is no instruction to Contracting Officers to use 
the Govt-to-Govt Programme MoU as the basis of the contract 
where the work supports an internationally collaborative 
programme. 

b. It is also questionable as to whether the current draft 
is sufficiently flexible to allow departure from the 
standard rights to allow sharing of technology with the 
partner Governments. 

2. Government Purpose Rights. 

a. Does the definition of GPR allow for exchanges of 
information between a foreign Government ·and its contractor? 

b. 'Defense Purpose' rights of use in MoU's require 
special consideration if Security Assistance is to be 
covered. 

c. MoU and existing treaty provisions pre-empt the need 
for UK Government signature of a Use and Non-disclosure 
Agreement. 
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d. A requirement for the UKG to sign a legally binding 
agreement causes problems (see the history of the 'Chapeau• 
Agreement'). 

3. Discrimination Against Foreign Contractors. 

Countries such as th.e UK who have a bilateral co-operation 
MoU with th~ US would expect .exemption from 252.227-7032 
(comparable to Canada). 

4. CALS Requirements. 

We are interested in your vision of how 227.408(c) and (d) 
would operate with a CALS Integrated Weapon System Data Base 
(IWSDB). 

I look forward to meeting you on 4 August. I am copying 
this note to Mike Cifrino and Vince Knox as they are involved in 
the issues and have indicated that they will be present at the 
meeting." 

Copy: 

Mr M Cifrino 
Mr V Knox 

Printed on recycled pape•· @ 

(Miss Freda Sedgwick) 
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ANNEX TO PATS/L/93/01 
of 25 July 1994 

1. Internationally Collaborative Programmes. 

(a) When we enter into internationally collaborative 
programmes which are supported by contractors we, of course, 
have to accept that our standard domestic contracting 
practices will not necessarily suit the requirements of the 
programme. For this reason we must set out in the 
.Government-to-Government MoU the areas where we need to 
modify or compromise on our normal procedures. Past 
practice tells us that the Intellectual Property Rights 
provisions in MoU's are often one of the most difficult 
areas and require the hardest compromises. It is therefore 
essential to keep domestic practices flexible to accommodate 
the compromises which are agreed in the MoU. 

·(b) In the UK it is understood.that the MoU will be the 
master document which drives the programme and that 
implementing contracts must comply with the MoU. 
Contracting officers must therefore look to the MoU first 
in determining appropriate contract conditions and must 
depart from standard national conditions where needed. In 
the simplest case (eg a 50/50 joint USG/UKG development 
contract) it may be sufficient to use standard conditions 
and arrange for both the USG and the UKG to be equal 
recipients of rights. In less simple cases a wholly 
different structure may be required. In nearly all cases 
the UKG's contractor will be required to provide more rights 
under the contract than would be required under a standard 
domestic contract as a natural consequence of the 
requirement to provide rights to the USG. 

(c) Although the proposed new DFARS suggests at paras 
227.403-5 and 227.503-5 that approaches other than the 
standard approach may be used, there are three problems. 

(i) no language is included to alert the 
Contracting Officer to the need to provide 
for rights to other Governments and ·their · 
representatives when contracting under 
internationally collaborative programmes. 

(ii) nothing is said about the need to construct 
the contract in accordance with the MoU, 
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(iii) the DFARS indicates that rights broader than 
those specified in the standard conditions 
cannot be secured from Industry if there is 
to be any departure from standard conditions. 
Clearly this could lead to problems, . 
particularly if Restricted, or Limited Rights 
information is involved and there is a 
requirement to pass this information to 
another Government or its contractors for use 
in the programme. 

2. Government Purpose Rights fGPRl. 

a. Definition of GPR. 

(i) 

(ii) 

(iii) 

(v) 

In some instances where our Governments 
decide to collaborate on a programme, 
national work has already begun and contracts 
have already been placed. We must then rely 
on the flexibility built into our standard 
conditions in order to share the results. 

In the past the us has been able to rely to a 
large extent on Unlimited Rights to support 
these kinds of programmes. In the future GPR· 
will be more prevalent and it was for this 
reason that I first raised with the 807 
Committee the issue of how broadly the GPR 
right was to be defined. It was then defined 
to include internationally collaborative 
programmes. 

We assume that the present definition allows 
not only passage of GPR data to a foreign 
Government, but also allows onward passage to 
that Government's contractors. We would 

·welcome your confirmation of this. 

We also assume that GPR data would not be 
available to the foreign Government for 
'Defense Purposes' where those purposes· 
include Security Assistance. If the MoU for 
the collaboration requires this right to be 
available to the foreign Government, the 
USG's contract would ·therefore present a 
problem. This is important since some MoO's 
require 'Foreground Information' to be 
available to the Participants for 'Defense 
Purposes'. Contracting Officers who are 
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.i. 

procuring in support of these programmes will 
therefore need to be alerted to the potential 
difficulties. 

(b) Use· and Non-Disclosure Agreement. 

(i) 

(ii) 

(iii) 

We note with some concern that there is a 
requirement for foreign Governments receiving 
GPR information to sign a Use and Non­
disclosure Agreement. The mechanism which is 
currently used to constrain a foreign 
Government's use of information is the 
project MoU. This usually contains detailed 
provisions concerning use and disclosure 
rights in a contractor's information and is 
backed up by a number of general 
arrangements. These include two treaties 
(the NATO Agreement on the Communication of 
Technical Information for Defence Purposes, 
the UK/US Agreement Concerning Defence Co­
operation Agreements [the 'Chapeau 
Agreement')) and an MoU (the December 1985 
US/UK Co-operation MoU). In our view there 
is no need for a further undertaking such as 
that given in proposed DFARS para 227.403-7. 

If undertakings such as those in para 
227.403-7 were to be required within an 
international exchange, we would expect them 
to be given reciprocally. The USG would 
therefore be expected to adhere to the same 
·restrictions. 

The Agreement at para 227.403-7 provides an 
additional problem for the UKG as it appears 
to require a legally binding agreement from 
the signing Government. We have already 
indicated to DoD that this causes us a . 
problem and we have been through a prolonged 
period of difficult debate on the issue. 
After 18 months of delayed international 
programmes we finally resolved this by 
signing the 'Chapeau• Agreement in 1993. We 
would not wish to re-open this debate now. 

3. Discrimination Against Foreign contractors. 

We note from paras 227.403-17 and 227.503-17 of the proposed 
new DFARS that DoD intends to retain clause 252.227-7032. 
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However, there is no indication that it does not apply to 
countries with whom the US has a co-operation MoU such as the 
December 1985 UK/US MoU. We assume that, as we have agreed not 
to discriminate against each other's contractors, clause 252.227-
7032 would not be used for UK contractors. We would suggest that 
some clarifying text should be included to indicate that, in 
addition.to its not applying to Canada, the clause also does not 
apply to other MoU countries. 

4. CALS Requirements. 

We note with interest the prov1s1ons of para 227.408(c) and 
(d). We are currently considering the implications of standard 
IPR contract clauses for the CALS concept of an Integrated Weapon 
System Data Base (IWSDB). It would seem from 227.408(c) and (d) 
th~t a sub~contractor who has Limited Rights data· may be able to 
avoid contributing that data to a IWSDB maintained by his prime 
contractor if he so wishes. We would be interested in any 
thoughts you may.have on this point and whether any consideration 
has been given to it in the light of the CALS philosophy. 
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FAX 202.872-5501 

Deputy Director. 
Major Policy Initiatives 
1211 S. Fern Street 
Room C-109 
Arlington, Virginia 22202-2808 

Attention: Ms. Angelena Moy 
OUSDA (A&T)/DDP 

Re: DAR Case 91-312 

Dear Ms. Moy: 

.. { , - ~ 
X'· I I 'i (. .. . ··: . 
(.~ ~ - ~ ~ ' : ~ 

August 19, 1994 

The Business Software Alliance (BSA) is pleased to have the opportunity to 
provide written comments on the Department of Defense's (DOD) proposed rule on 
Rights in Technical Data as published in the Federal Register on June 20, 1994. 59 Fed. 
Reg. 31584. The Business Software Alliance represents the major software publishers 
including Apple Computer Inc., Aldus Computer, Inc., Autodesk Inc., Claris, Inc. 
Intergraph Corp., Lotus Development Corporation, Microsoft Corporation, Novell, Inc., 
and Santa Cruz Operations. The three components of the "core" software industry, 
customer computer programming services, prepackaged software, and computer 
integrated design, in aggregate, now account for $36.7 billion in value added to the U.S. 
economy. For the entire period 1982 to 1992, the software industry grew by 269 percent 
in real terms, while the remainder of the economy grew by about 30 percent. 

Even though the federal government represents a small percentage of total sales 
for BSA members, our companies view their federal customers as an important part of 
their overall sales effort. For that reason, BSA applauds DOD's efforts to update and 
clarify current technical data regulations with regard to rights in commercial computer 
software and commercial computer software documentation in order to make them more 
consistent with the practices in the commercial marketplace. By eliminating existing 
impediments, DOD not only benefits BSA member companies by reducing some of the 
extra costs associated with doing business with the Government, but will also increase 
the level of competition for the Government's business with a reduction in prices being 
the anticipated result. 
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Summary 

BSA is generally pleased with the clear intent of the proposed regulations. 
Proposed new Subpart 227 .5, Rights in Computer Software and Computer Software 
Documentation, and in particular, section 227.502, Commercial computer software and 
commercial computer software documentation, evidence the recommendations of the 
Government-Industry Technical Data Advisory Committee. In particular, BSA strongly 
supports the concept of having the Government rely on the protections available in the 
commercial marketplace to protect the Government's interests when purchasing 
commercial computer software and documentation. 

At the same time however, BSA strongly recommends that existing ambiguities in 
the proposed regulations be eliminated so that the intent of the regulations is reflected 

· in the actual language. Principally, this involves modifying the regulations to reflect that 
whenever DOD purchases commercial computer software and documentation that was 
developed without any government funding, DOD shall acquire that software and 
documentation pursuant to the terms of the existing commercial licenses except in 
exceptional and rare circumstances. Without these recommended changes, DOD 
contracting officials, when following the exact requirements of the regulations as 
currently drafted, will once again impose unnecessary and burdensome requirements on 
commercial software manufacturers contrary to the intent of the regulations. It is 
absolutely critical that the current ambiguities in the proposed regulations be eliminated 
so that there is no doubt that when purchasing commercial software and commercial 
software documentation, DOD contracting officials will rely solely on existing commercial 
licenses. 

Detailed Comments 

For ease of reference, BSA offers the following detailed comments in numerical 
order of the proposed regulations. 

227.500(b) 

This section states that Subpart 227.5, Rights in con1puter software or computer 
software documentation: 

[d]oes not apply to computer software or computer software 
documentation acquired under GSA schedule contracts. 
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Comment 

DOD represents a major source of purchases of commercial computer software 
and documentation via GSA schedules. By exempting those purchases from the DOD 
regulations, the proposed regulations perpetuate a dual system of coverage for computer 
software and documentation purchased by DOD that is inconsistent with statutory 
requirements. That system, as it currently exists, results in DOD offices buying software 
pursuant to the civilian agency technical data clause rather than the DOD clause . 

... 

GSA could and should easily amend its schedule solicitation for softwa~e by 
adding a clause that states that for purchases by DOD of commercial software and 
documentation, the DOD rules shall apply. Because the clear intent of those rules for 
commercial software and documentation is to use commercial licenses, no additional . 
paperwork would be necessary or duplicated and DOD users of popular commercial 
products that are purchased by virtually every DOD buying office would need to follow 
only a single set of regulations. 

Recommendation 

Delete "[ d]oes not apply" from the first line and replace it with the word 
"[ a]pplies." 

227.50l(b) 

This Section provides that relevant terms used in the Subpart, 227.5, Rights in 
computer software or computer software documentation, are defined in the clause at 
252.227-7014, Rights in Computer Software and Computer Software Documentation. That 
clause provides the following definitions of particular importance to members of BSA: 

( 1) Commercial con1puter software means software developed or 
regularly used for non-governmental purposes which --

(i) Has been sold, leased, or licensed to the public; 

(ii) Has been offered for sale, lease, or license to the public; 

(iii) Has not been offered, sold, leased, or licensed to the public 
but will be available for commercial sale, lease, or license in 
time to satisfy the delivery requirements of this contract; or, 
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(iv) Satisfies a criterion expressed in (a)(1) (i), (ii), or (iii) and 
would require only minor modification to meet the 
requirements of this contract. 

( 4) Computer software means computer programs, source code, source 
code listings, object code listings,· design details, algorithms, processes, flow 
charts, formulae, and related material that would enable the software to be 
reproduced, recreated, or recompiled. Computer software does not include 
computer databases or computer software documentation. 

(5) Computer software documentation means owner's manuals, user's 
manuals, installation instructions, operating instructions, and other similar 
items,. regardless of storage medium, that explain the capabilities of the 
computer software or provide instructions for using the software. 

Comment 

The proposed definition of commercial con1puter ~oftware is so broad that it 
includes computer software that was developed, at least in part, with government funds 
as well as truly commercial software that was developed without any government funds. 
With very few exceptions, the vast majority of what the commercial marketplace would 
define as commercial computer software is developed exclusively at private expense.1 

Furthermore, the proposed definition, by requiring that conunercial computer 
software be "developed or regularly used for non-governmental purposes" ignores the fact 
that commercial software manufacturers view the government marketplace in the same 
way as they view other commercial industries. As a result, in an effort to remain 
competitive and be responsive to the peculiar needs of a particular industry or 
marketplace, software manufacturers will develop, at their own expense and without any 

. government funding, specialized software that meets the needs of a particular set of 
users. The resulting software is commercial because it was developed without 
government funding, but it may or may not be sold to commercial customers that do not 

1 BSA has been unable to identify a single product manufactured by its members 
and sold to commercial customers that was developed, even in part, with any government 
funding. 
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have the same need of government users.2 Under the proposed regulations however, 
that software would not qualify as commercial computer software. 

In addition, the proposed regulations are based, in part, on the basic premise that 
the Government deserves greater rights in computer software that was developed, at 
least partially, with government funds. As currently drafted, however, the proposed 
definition for commercial computer software includes computer software developed at 
least partially with government funds. That result is inconsistent with the proposed 
policy that "[c]ommercial computer software or commercial computer software documen­
tation shall be acquired under the licenses customarily provided to the public .... " 
227.502-1(a). · 

· The proposed regulations also create the situation where Clause 252.227-7014 is 
inserted in a solicitation which requires the delivery of both truly commercial as well as 
noncommercial software. 3 That clause creates a number of requirements, including 
marking, verification, and audit requirements that increases significantly the costs and 
risks of doing business with the Government for commercial software manufacturers 
without providing any real benefits to the Government when buying commercial software 
that was developed without government funds and in which the government does not 
have any particular special interests. 

In order to ensure that commercial software manufacturers are not burdened by 
the increased requirements, while still ensuring that the Government receives 
appropriate rights when it has participated in funding the development of software, the 
proposed definition for commercial computer software should be changed so that only 
software developed without government funding is included. Furthermore, the test for 
defining commercial computer software with regard to the rights obtained by DOD should 
be based on the source of funding for software development and not the particular 
marketplace for which the software was developed. 

2 A good example of this type of development is the recent court decision 
mandating that e-mail documents be retained as agency records. Software 
manufacturers, recognizing both the need for specialized e-mail features created by the 
court rulings and the size of the actual market for such software may develop, at their 
own expense, specialized e-mail software for government use. It is unlikely, however, 
that the software will ever be "regillarly used for non-governmental purposes" because 
few if any private sector industries have a similar, court enforced requirement. 

3 Paragraph 227.503-6(a)(1) states that the clause 252.227-7014 is not to be used 
''when the only deliverable items are ... commercial computer software of [sic] 
commercial computer software documentation." Emphasis added. 
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In ·addition, in order to make the proposed regulations consistent, the term 
commercial computer software documentation should be defined in a similar manner as 
commercial computer software. It will do a commercial computer software manufacturer 
little good if it is able to eliminate the unnecessary costs associated with providing 
commercial software to the Government to then turn around and have them imposed on 
the commercial software documentation that is sold with the software. 

Recommendation 

Eliminate the phrase "developed or regularly used for non-governmental purposes" 
from the definition of commercial computer software. 

Add the following paragraph to the definition of commercial computer software: 

; and (v) was developed exclusively at private expense. 

Add the following paragraph at 242.227-7014: 

( 1) Commercial computer software docun1entation means software 
documentation developed or regularly used for non-governmental purposes 
which--

(i) Has been sold to the public; 

(ii) Has been offered for sale to the public; 

(iii) Has not been offered or sold to the public but will be 
available for commercial sale in time to satisfy the delivery 
requirements of this contract; or, 

(iv) Satisfies a criterion expressed in (a)(l) (i), (ii), or (iii) and 
would require only minor modification to meet the 
requirements of this contract; and (v) was developed 
exclusively at private expense. 

22 7.502-1 (c) ( 1) 

This subparagraph provides that offerors and contractors shall not be required to: 

Furnish technical infonnation related to commercial computer 
software or commercial computer software documentation that is not 
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customarily provided to the public except for information documenting the 
specific modifications made to such software or documentation to meet the 
requirements of a DOD solicitation; 

Emphasis added. 

Comment 

The term "technical information" is an undefined term in the proposed regulations 
as well as the entire FAR that is only· used in one other place in the proposed regulation. 
See 227.402-1{b){1). It is unclear why this subparagraph uses this term or what the term 
means. 

Furthermore, this subparagraph, ·as presently drafted, will create the unacceptable 
situation whereby a commercial software manufacturer will be required to provide DOD 
with technical data for which DOD did not fund the development. This would occur 
when a commercial software manufacturer responds to a particular government 
marketplace need by modifying or developing, at its own expense, software that will 
satisfy a particular government need. When that need is inserted into a solicitation, this 
subparagraph would require the manufacturer to provide DOD with the technical data 
supporting any such modification. This should occur only when DOD has specifically 
funded the modification work. 

Recommendation 

Substitute the term "technical information" with the term "technical data." 

Insert the words "at DOD's expense" after the phrase "documenting the specific 
modifications made to such software". 

227.502-J(b) 

This subparagraph provides that the Government is to negotiate for any additional 
rights not conveyed under the software license provided to the public. The subparagraph 
states: 

If the Government has a need for rights not conveyed under the license 
customarily provided to the public, the Government must negotiate with 
the contractor to determine if there are acceptable terms for transferring 
such rights. The specific rights granted to the Government shall be 
enumerated in the contract license agreement or an addendum thereto. 
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Comment 

The need for the Government to obtain from commercial software manufacturers 
rights beyond those customarily available in the commercial marketplace should be 
extremely rare and limited. Because of the significant additional costs and potential 
difficulties associated with such negotiations,4 the Government contracting officer should 
be required to justify in writing the need for the additional rights and obtain approval for 
seeking the additional rights from at least one level above the contracting officer. This is 
particularly true for those DOD offices that have been requiring the use of escrow 
agreements for source code for widely available commercial software programs. Those 
additional requirements only add to the cost of doing business with the government 
withqut adding any real value to the process. 

Furthermore, the concept of "negotiation" addressed in this subparagraph implies 
that the additional rights will be discussed after and not before contract award. The 
need for additional rights should clearly be known to the Government prior to 
submission of offers as a result of the market research and analysis performed by 
government officials as required by FAR 7.105, 10.002(a)(2), and 11.004. As a result, 
except in the rarest of cases, the need for additional rights will be known at the time the 
solicitation is being prepared and potential officers will be able to assess the additional 
costs. 

Finally, because additional rights can be a price related factor, consideration 
should be given in the contract evaluation criteria for the relative value of the additional 
rights in the same manner that is encouraged for warranties by DFAR 211.7004-1(i). 

Recommendation 

Replace subparagraph 227.502-3(b) with the following: 

·If the Government has a need for rights not conveyed under licenses 
customarily provided to the public, the Contracting Officer shall prepare a 
written justification for the additional rights needed which shall be 

4 For example, additional rights would, by necessity be provided at some additional 
_cost to the Government. However, the very definition of not being "customarily 
provided" in the commercial marketplace will mean that the price for the additional 
rights, if negotiated after contract award, will require the submission of cost or pricing 
data, something that most commercial software manufacturers cannot do without 
incurring an enormous expense. 
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approved at a level above the Contracting Officer. The additional rights 
needed shall be clearly specified in the solicitation. Evaluation factors 
included in the solicitations shall be structured to permit consideration of 
the relative value to the Government of the additional rights required. 
The specific rights granted to the Government shall be enumerated in the 
contract license agreement or an addendum thereto. 

(c) If the Government determines that additional rights are needed 
after contract award, the Contracting Officer shall prepare a written 
justification for the additional rights needed which shall be approved at a 
level above the Contracting Officer. The Government shall negotiate with 
the contractor to determine if there are acceptable terms for transferring 
such rights. . The specific rights granted to the Government shall be 
enumerated in the contract license agreement or an addendum thereto. 

227.503 Noncommercial computer software and noncommercial computer software 
documentation 

Although the heading of this Section states that it is applicable to noncommercial 
computer software and noncommercial computer software documentation, the vast majority 
of the references are to the much more broadly defined computer software and computer 
software documentation. Indeed, there are only two references to "noncommercial" 
computer software or documentation in the entire section. See 227 .503-5( c) and 227.503-
6( c). As a result, because of the numerous references to con1puter software and computer 
software documentation Government officials and others could easily be misled to believe 
that the numerous requirements of the Section apply to truly commercial as well as 
software and documentation developed at least in part with Government funds. 

Those requirements, when applied to the products developed and manufactured 
by BSA members without any government funding, are extremely onerous and costly and 
are inconsistent wit~ commercial practices .. For example: 

(1) Subsection 227.503-4(a) grants the Government "irrevocable license" in 
"computer software or computer software documentation." Many commercial software 
licenses are, in fact, revocable if the user violates the terms of those licenses. 

(2) Subsection 227.503-5(a)(2) states: 

The Government obtains an unlimited rights license in--(2) Computer 
software documentation required to be delivered under this contract. 
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As defined by Clause 252.227-7014(a)(15), the term: 

Unlimited rights means rights to use, modify, reproduce, release, perform, 
display, or disclose, computer software or computer software 
documentation in whole or in part, in any manner and for any purpose 
whatsoever, and to have or autho-rize others to do so. 

A literal reading of the proposed regulations means that all computer software 
documentation delivered to the Government can be reproduced without cost by anyone 
in the Government or by anyone authorized by the Government. Such broad and 
unfettered authority is certainly inconsistent with the stated policy of Subsectio'n 227.502-
1(a) that states "Commercial computer software documentation shall be acquired under 
the licenses customarily provided to the public .... " 

(3) Subsection 227.S03-S(a)(4) states: 

The Government obtains an unlimited rights license in--Computer software 
or computer software documentation that is otherwise publicly available or 
has been released or disclosed by the contractor or subcontractor without 
restrictions on further use, release or disclosure other than a release or 
disclosure resulting form the sale, transfer, or other assignment of interest 
in the software to another party or the sale or transfer of some or all of a 
business entity or its assets to another party. 

Emphasis added. The term "publicly available" is an undefined term in the proposed 
regulation as well as in the FAR. A literal interpretation of the term would describe all 
commercial computer software defined by the proposed regulations and would mean that 
the Government receives unlimited rights in commercial software.5 The term is, in fact, 
unnecessary because the clear intent is to provide the Government with unlimited rights 
for software or documentation that has been released without restrictions as delineated 

- in the second clause of paragraph (a)(4).6 

5 BSA recognizes that the term is also used in existing regulations. BSA is unaware 
of any case law that has interpreted this term so broadly. However, the proposed 
regulations provide DOD the opportunity to appropriately eliminate completely any such 
misinterpretation. 

6 The concept of publicly available without restrictions is actually used in the 
proposed regulations at 227.403-13(c)(1)(i). 
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(4) Subsection 227.503-10(b), by invoking the requirements of Clause 252.227-
7014, requires: 

A contractor who desires to restrict the Government's rights in computer 
software or computer software documentation to place restrictive markings 
on the software or documentation .... 

Because Clause 252.227-7014 is inserted in all solicitations for software or documentation 
except for those that are exclusively for commercial software or documentation, this 
subsection and clause will require commercial software manufactures to continue to 
mark all software manufactured with the appropriate government markings. Once again, 
this is inconsistent with the clear policy of Subpart 227.502 to purchase commercial 
computer software "under the licenses customarily provided to the public .... " 

··Furthermore, because a software ·manufacturer is unaware at the time software is 
manufactured whether it is destined for purchase by the Government, all software 
manufactured must be marked in order to avoid the draconian result of giving the 
Government unlimited rights in unmarked software. This subsection continues 
unnecessarily the need for software manufactures to mark with Government prescribed 
markings all software manufactured. 

(5) Subsection 227.503-10(c) states: 

Computer software or computer software documentation delivered or 
otherwise provided under a contract without restrictive markings shall be 
presumed to have been delivered with unlimited rights and may be 
released or disclosed without restriction. 

The literal interpretation of this regulation states that unmarked "computer software or 
computer software documentation," which includes commercial software and commercial 
computer software documentation, is delivered to the Government with unlimited rights 
unless marked. There is currently no exclusion in the draft regulations for commercial 
software and· documentation that is supposed to be bought pursuant to commercial · 
terms. 

(6) Subsection 227.503-11 requires contractors as well as software 
manufactures to establish written procedures and maintain records in order to be able to 
justify restrictive markings. The subsection states: 

a contractor, and its subcontractors or suppliers that will deliver computer 
software or computer software documentation with other than unlimited 
rights, to establish and follow written procedures to assure that restrictive 
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markings are used only when authorized and to maintain records to justify 
the validity of restrictive markings. 

This requirement is inconsistent with the policy set forth that commercial computer 
software and documentation are to be bought pursuant to commercial terms which do 
not require records to be kept and made available for government audit. 

Recommendation 

Replace the term computer software and the term con1puter software documentation 
with noncomn1ercial co1nputer software and nonconunercial con1puter software · 
documentation each and every time they appear. 

Conclusion 

The Business Software Alliance applauds DOD's effort with regard to the 
proposed regulations. It is important, however, that the regulations be amended to 
ensure that commercial software developed without any government funding or 
assistance is sold to the Government under the same terms and conditions as it is in the 
commercial marketplace in order to receive the benefits of increased competition and 
lower costs. With implementation of the changes proposed above, BSA strongly supports 
the adoption of the new regulations. 

~ 
Robert W. Holleyman, II 
President 
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August 18, 1994 

Deputy Director Major Policy Initiatives 
1200 South Fern Street 
Arlington, Virginia 22202-2808 

ATTN: Ms. Angelena Moy, OUSD (A&T)/DDP 

Subject: DAR Case 91-312 

Dear Deputy Director: 

The Council on Governmental Relations (COGR) is pleased to 
provide comments on the proposed rules for amending the Defense 
Federal Acquisition Regulation Supplement: Rights in Technical 
Data, published for comment at 59 FR 31584, June 20, 1994. 

COGR is an organization with a membership of 138 U.S. 
research universities. These universities are engaged in 
research activities funded by the federal government and 
virtually all receive some support from the Department of Defense 
under research and development contracts .that will be subject to 
the new rules. The strong interest of the academic tommunity in 
data rights and computer software was recognized by the 
Congressional requirement that the academic community be 
represented on the government-industry advisory committee. 

I . General State of Support 

For the most part, the interests of the universities as 
data and software developers parallel those of the industry 
developers. Over the past two decades, significant 
advances in computer software technology, particularly, 
have had the1r origins w1thi~ the U.S. research university 
community. The Department of Defense (DOD) has funded 
advances in computer hardware design, parallel processing, 
artificial intelligence and systems integration software 
from the university community, causing the research 
universities to become major contributors to U.S. defense 
and economic competitiveness capabilities. Yet, over the 
past decade, the university developer community, like its 
industrial counterpart, has found that federal government 
rights inhibit rather than encourage industrial 
commercialization of DOD ·funded computer hardware and 
software technological advances. COGR views the proposed 
rule changes as a major step forward in addressing an 
imbalance in the allocation of rights which has hampered 
university efforts to effectively transfer computer-related 
technology for commercial development. 
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We be 1 i eve these improvements in DOD procurement 
regulations will encourage industrial investment in 
university-generated data and computer technology and will 
reduce the barriers to government-industry-university 
partnerships in research. 

II. Specific Endorsements 

Government Purpose Rights for Computer Software Developed 
With Mixed Funding 

The vast majority of research universities in the United 
States has developed strong technology transfer 
capabilities. Bolstered by the passage of the BaYh-Dole 
Act in 1980 {P.L. 96-517) giving universities the right to 
retain ownership of and to commercially license inventions 
developed under federal funding~ universities embraced 
technology licensing as a significant and effective 
mechanism for converting basic research to a tangi b 1 e 
public benefit. While Bayh-Dole provided a framework that 
encouraged commercia 1 i zat ion of patented techno 1 ogy by 
reserving to the· government ·only the rights necessary to 
meet the government's mission objective, there was no such 
corollary for unpatented technology. Conversely, the 
government's unlimited rights in data has prevented 
universities from retaining sufficient rights in computer 
software necessary to induce private investment. As a 
result, much has been left to languish in the public domain 
- too complex for the ordinary private citizen to use, too 
much of a risk for private company capital investment. 

By declaring that computer software developed with mixed 
funding will entitle the government to a government purpose 
license, but not to unlimited rights, the proposed 
regulations will provide universities with the residual 
rights necessary to successfully attract commercial 
partners for transferring the software into the 
marketplace. Furthermore, it will encourage computer 
software companies to provide private funding for 
univers~ties to enhance, port to new platforms and further 
develop computer software initially created with DOD 
funding. 

One disadvantage is the five year limitation on government. 
purpose rights which universities do not endorse as a 
reasonable standard term. Indeed, it appears arbitrary. 
Instead, we recommend an unlimited period as long as the 
public has reasonable access to the product~ The five year 
term imposed by the new regulations does not take into 
account the development time, private resource investment, 
necessity for maintenance, user interest in enhancement at 
private expense, or any other criteria based on marketplace 
realities. Furthel~ comments on the five year government 
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purpose right term limitation are provided in the 
Recommendations section of this letter. 

Elimination of "Required for Performance" 

The 11 required for performance 11 category enabling the 
government to claim unlimited rights in both technical data 
and computer software developed solely at private expense 
has stood as a major ex amp 1 e of preferent i a 1 treatment 
demanded under government procurement programs. COGR 
commends the advisory committee on recognizing that 
11 required for performance" fails both a fairness test and 
the source of funds test and should be eliminated. Its 
elimination will remove a barrier to industry-university­
government partnerships especially within the computer 
industry where companies have been unwilling to risk losing 
11 Core" systems to unlimited government rights. 

Indirect Cost Treatment 

While this clarification in the proposed regulations will 
have 1 itt 1 e direct effect upon most universities, 
redefining development costs charged to indirect cost pools 
as private expense will eliminate yet another barrier to 
industry- university-government programs. Recent university 
experiences under the Technology Reinvestment Project have 
shown clearly that companies that do not traditionally do 
business with the government are unwilling to participate 
in consortia or joint ventures where developments routinely 
charged to indirect costs pools might become subject to 
government rights. The universities are encouraged that 
this change in the DOD regulations will permit more joint 
venturing with companies and particularly with small 
businesses that generally are not government contractors. 

Seoaration of Comouter Software from Technical Data 

Separating computer software from techn i ca 1 data recognizes 
techno 1 og i ca 1 rea 1 i ty and is endorsed. The separation 
makes it possible to more clearly define the allocation of 
rights where new or specific legal theories may be applied 
to computer technologies, and also takes into consideration 
the reality that computer software is often a high-value 
marketable product whereas technical drawings, reports, 
evaluations generally are not. The Committee 
recommendation that the government accept negotiated 
license rights in computer software that is developed as a 
commercial product, regardless of source of funds, will 
pro vi de powerful encouragement for universities to 
aggressively pursue timely transfer of computer software to 
the marketplace. 
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III. Shortcomings/Recommendations 

Five-Year Limitation on Government Puroose Rights 

COGR strongly opposes the five-year limitation placed on 
government purpose rights. The specter of the government 
asserting un 1 i mi ted rights after a period of on 1 y five 
years is a great disincentive to private investment and 
ensures mediocrity in product deve 1 opment. With such 
limited period of commercial exclusivity commercial 
developers will forgo innovation and capital investment in 
quality products in favor of product shortcuts and quick 
profits. Success in transferring university-developed 
software, rarely ready for public use when a research 
project is finished, depends directly upon industry's 
positive ca 1 cul at ion of deve 1 opment and marketing costs 
versus expected market share. A five year exc 1 us i ve 
marketing period, measured from the contract date, · is . 
insufficient to induce commercial investment. In fact, 
five years of government purpose rights will not establish 
five years of commercial benefit to the contractor because 
no product is ready for marketing at the beginning of a 
contract period. At best, it may be ready for the 
commercial market place only by the end of a contract and 
at worse, much later. Consequently, the five year 
limitation as a benefit to the contractor is illusory and 
it will continue to provide a strong disincentive for 
commercial investment. 

The universities would also point out that the short 
duration of government purpose rights ensures that small or 
start up businesses, the major job creators in this 
country, will not become university licensees. By the time 
the commercial potential or product is realized, generally 
at the end of a contract period, there will simply not be 
adequate time for a small or start-up business to raise the 
necessary capital to bring the product to the marketplace. 
COGR urges a reexamination of the five-year limitation. 
Replacing it with (i) an unlimited period as long as the 
public has reasonable access to the products; or (ii) a 
1 imited period, but keyed to first commercial sale; or 
(iii) a preferentially longer period for small businesses 
would all have merit. 

If the current proposed language is left unchanged, we urge 
DOD to emphasize in its guidance to contracting officers 
that longer period of GPRs are to be looked upon favorably 
as long as the contractor or its designee is diligently 
pursuing commercialization. 
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Marking Requirements 

The university community joins its industrial counterparts 
in vigorously opposing the "mark or lose it" mandate of the 
regulations. While the Committee's recommendations do 
include a triage clause that would allow the contractor to 
cure a situation where unmarked or mi smarked data or 
computer software finds its way to the government, the 
requirements are extremely burdensome and punitive. 
Moreover, we believe, they are wrongly based on the concept 
of data "provided" or "furnished' to the government rather 
than on data and computer software which are deliverables. 
The collaborative nature of many university research 
programs, especially those involving industry/government 
joint ventures or consortia, p 1 aces private 1 y deve 1 oped 
data and computer software at extreme risk of inadvertently 
falling into government hands without marking. Erecting 
barriers on collaborative research programs is never 
productive, but in this case it is detrimental. If 
universities and their industry partners may lose valuable 
rights through well intentioned sharing of information with 
government colleagues because of a failure to mark, then 
such co 11 abo ration becomes a risk factor. COGR urges a 
reexamination of the "marking" requirements to provide 
better protection for data and computer software to which 
the government may have access but which is not a 
"deliverable." 

IV. Concerns Specific to the Research University Community 

Unlimited Rights in Studies, Analyses or Test Data 

A significant portion of university research funded by DOD 
falls into the categories of studies, analysis, testing, 
evaluation and like theoretical investigation. These 
programs provide excellent training for students as well as 
providing information of use to the government and to 
industry. In fact, much of the basic research done by 
universities falls into these categories as a convenience 
for separating Defense 6.1 funding from Defense 6.2 
funding. The university community takes issue with placing 
technological data relating to these categories under 
unlimited rights regardless of the source of funds. Very· 
often testing and evaluation projects undertaken in 
universities require use of third-party owned materials. 
Since data from such activity may reveal commercial trade 
secrets, access to third-party owned materials is difficult 
to obtain if the government will be entitled to unlimited 
rights in data. We believe that data derived from testing, 
evaluation, and analysis should be subject to a source of 
funds test and should not automatically carry unlimited 
rights. COGR recommends modifying the definition of this 
category of unlimited rights data to specifically address 
these concerns. 
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Obligations of Indemnification Under Nondisclosure 
Agreements 

The university community has a major concern that accepting 
Government Furnished-Information with Restrictive Legends 
will expose them to_indemnification liability that is not 
tenable for nonprofit educational institutions. The new 
1 anguage proposed for the "Use and Non-disclosure 
Agreement" at 252.227-7025 requires recipients of GFI 
marked with restrictive 1 egends to indemnify the government 
for the recipient's use and misuse of the information and 
for the use or misuse by any third party to whom the 
information is released. COGR believes that the burden for 
third-party use should be shifted to the third party and 
urges substitution of a contractual requirement that 
permits disclosure only to third parties who have agreed to 
indemnify the government for the misuse or unauthorized 
release of the GRI. 

V. Conclusion 

Over a 1 1 , · the university community sees the Commit tee's 
recommendations as positive movement towards a more 
balanced procurement policy. However, the proposed rules 
still fall far short of recognizing how business is done in 
the commercial marketplace. While the universities 
acknowledge the spec i a 1 needs of government procurement, we 
believe that procurement goals should be better balanced 
with Administration goals of dual-use conversion, U.S. 
competitiveness and encouraging job growth in the major 
industries and small businesses. Subjecting R&D 
procurement to a serious "government needs" test waul d 
signal a major change in thinking, and might well result in 
cost reductions. COGR endorses the adoption of these new 
proposed rules as a staging plat form for the next step 
which would see the government pro-actively encourage and 
recognize industry cost-sharing, private innovation, 
industry-university-government partnerships and university 
technology transfer as worthy goals of government 
procurement. 

Sincerely, 

Milton Goldberg 
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Mr. Robert Donatuti 
Deputy Director for liAajor Policy Initiatives 
1200 South Fern Street 
Arlington, VA 22202 2808 
ATTN: Ms. Angelena Moy, OUSD (A&T)/DDP 

RE: DAR Case 91-312 

Dear Mr. Donatuti: 

I am writing to you today to respond to your request for comments on the proposed changes 
in regulations governing rights in technical data. We do not develop data, but utilize technical 
data provided by the government to produce quality spare parts to the government at 
competitive prices. Columbia Gear has been manufacturing defense related products for over 
20 years. 

We at Columbia Gear are legitimately concerned that these changes will negatively affect our 
business opportunities. We are also concerned that this rule is being promulgated for the 
benefit of large prime contractors at the expense of small business competitors for the 
aftermarket. We are bringing this matter to the attention of our elected representatives, in the 
hope that Congress will fully review the impact of this change on competition and our tax 
dollars. 

We are concerned about the following: 

• Changes in language making any data developed in performance of a government 
contract will result in less data being available. We don't believe that data resulting from· 
development of a defense end product should be the property of an OEM. 

• Data charged to an indirect pool will become proprietary to the OEM. We fully 
understand the argument that CAS will not allow misuse of this flexibility, but still believe that 
the OEMs will find this a loophole to crawl through. (This is demonstrated by the fact that 
OEM members of the 807 panel fought hard to achieve this concession.) 

• We are aware of contentions that these changes will only affect future development. 
We are afraid, however, that these changes may be applied to system upgrades, contract 
enhancements, etc., and seriously affect the spare parts market. 

530 County Road 50 • P.O. Box 1000 • Avon, MN 56310 • (612) 356-7301 • FAX (612) 356-2131 
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The more data there is available, the more competition. The more competition, the greater the 
savings to the taxpayer. We, as taxpayers, have a right to the savings produced through the 
competition as well as a right to data developed--according to any formula--with any of our 
tax dollars. 

·To summarize, we believe that this proposal will unnecessarily harm the ability of qualified 
small businesses to provide spare parts at a cost savings to the taxpayer. By affecting 
thousands of component manufacturers across the country, it will further erode the second 
tier suppliers which form an essential segment of our defense industrial base. And finally, it 
will result in American jobs sent offshore and a return to the $500 toilet seat Secretary Perry 
is hoping to a void. 

Sincerely, 
'-.. 

~g 
General Sales Manager 

copy: Senator Joe Bertram 
Congressman Collin Peterson 

9408DON. LCN/dms 
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11 August 1 994 

Deputy Director 
Major Policy Initiatives 
1200 S. Fern Street 
Arlington,. VA 22202-2808 

Attn: Ms. Angelena Moy, OUSD (A+ T) DDP 
Ref: DAR Case 91-312 

Dear Deputy Director Moy: 

As a member of the small business community serving the Department of Defense and 
the Commercial market, I submit comments to the proposed rules as detailed in the June 
20, 1994, Federal Register, 807 Committee. 

The overall affect of the proposal changes will have a devastating effect on the small 
businesses that currently act as Department of Defense contractors. and subcontractors. 
We are opposed to any changes which, in affect, reduce competition, increase costs, and 
place an undue burden on the small business community and the tax payers. 

1. The proposed change to limit technical data charged as indirect costs to limited 
rights status will inhibit competition. An Original Equipment Manufacturer can adjust the 
way development costs are credited, thereby ending the DOD's free access to the 
technical data they have funded. The result will be increased costs and less competition. 

2. The proposed change to eliminate the requirement for DOD obtaining unlimited 
rights when data was developed under a government contract will also inhibit 
competition. Again, when the DOD has funded the development of the data, DOD 
should have the right to use the data to encourage competition and lower future costs. 

3. We oppose a mix of private and government funding for development resulting in 
5 years of Government Purpose Rights, without imposing a percentage guideline. A 
nominal investment can engender an OEM to 5 years of exclusivity and over-priced 
spares. To allow for adequate recoupment of DOD investment, a 50% threshold for 
private investment should be added to the rule. 

4. We also oppose the rule stating the DOD will be given data rights only as 
customarily provided to the public. The basis of private agreements should not be 
implemented in DOD contracting, as this will further reduce DOD's return on investment 
for technical design, thereby increasing overall costs. 

Any efforts to amend the technical data rights regulations must be evaluated by the 
entire industry and studied carefully for the impact on all sides of the defense industrial 
base. A committee should include OEM's as well as DOD and small businesses. The 
end result must not be unnecessarily increased defense costs, restricted competition, and 
a weakening of military readiness. 

~d~ 
Mark Hoehnen 
General Manager 
Derco Industries, Inc. 

Enclosures: 

Location: 8000 West Tower Avenue • Milwaukee. WI 53223 
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Telephone: (414) 355-3066 • Telex 260342 • Cable DERCOMIL 
FAX (414) 355-6129 

Copies to: 

The Honorable Senator Herb Kohl 
330 Hart Senate Office Building 
Washington D.C., 20510-4903 

Representative Tom Barrett 
31 3 Cannon House Office Building 
Washington D.C., 20515 

The Honorable Ron Dellums 
Chairman 
House· Armed Services Committee 
2120 Rayburn House Office Building 
Room 2108 
Washington D.C., 2051 5-6035 

Electro-methods, Inc. 
Attn: Donald M. Judson, President 
P.O. Box 54 
330 Governors Highway 
South Windsor, CT 06074 

The Honorable Dale Bumpers 
Chairman · 
Committee on Small Business 
United States Senate 
Russell Senate Office BuildS 

· The Honorable Senator Russ Feingold 
502 Hart Senate Office Building 
Washington D.C., 20510-4904 

The Honorable Sam Nunn 
Chairman 
Senate Armed Services Committee 
Dirksen Building, Room SD303 
Washington D.C., 20510 

The Honorable Jere W. Glover 
Chief Counsel 
Office. of Advocacy 
U.S. Small Business Administration 
409 3rd Street, S. W ., 7th Floor 
Washington D.C., 20416 

Wisconsin Procurement Institute, Inc. 
Attn: Barry Holland 
840 Lake Avenue 
Racine, WI 53403-1566 

The Honorable Larry Pressler 
Ranking Minority 
Committee on Small Business 
United States Senate 

Location: 8000 West Tower Avenue • Milwaukee, WI 53223 
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DOW CORNING 

August 18, 1994 

Ms. Angelina Moy 
OUSD (A&T) DDP 
1211 South Fern Street 
Arlington, VA 22202-2808 

Subject: DAR Case 91-312 

Dear Ms. Moy: 

This letter is in regard to the subject DAR Case. 

I .! 

lo-ll/-~'-

-~-. 

First of all, I want to emphasize I support your effort to update the Federal 
Acquisition Regulation Supplement "Rights in Technical Data". Although my 
views are represented in the more comprehensive letter from the IDCC committee 
signed by Mr. Frank Abbott, there is one item which I would like to comment 
further on - that is the stated five year period for Government Purpose Rights. 

The way the proposed change is written the five year period commences with the 
effective date of the contract. If it is a three year contract, which is common, it 
would mean that at the completion of a contract there would only be two years 
remaining to introduce a product and develop a market. For high technology 
materials, such as Dow Corning produces and sells, it commonly takes five to ten 
years to develop a market for a pr-Oduct. An extreme example is continuous 
ceramic fiber tow. Dow Corning and many other companies have been carrying 
our research, development and marketing products for greater than 15 years. 
Furthermore, many companies have been selling ceramic fiber tow for 5 years or 
more. I doubt that any company is satisfied or encouraged with the development 
of the market to date. Unfortunately, it will probably take at least another I 0 years 
to develop an attractive market for ceramic fiber tow. In this situation a 5 year 
Government Purpose Rights would be inadequate. 

I realize that the proposed change, five year period is followed by "or such other 
period as the parties negotiate". My fear is, however, that the COs will view this 
as the recommended period, and will be difficult to move to a more reasonable 
period. I would recommend not mentioning a specific period, simply state a 
reasonable number of years will be determined in negotiations. If you feel a 

DOW CORNING CORPORATION, MIDLAND, MICHIGAN 48686:.0994 TELEPHONE 517 496-4000 
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Ms.Angelina Moy 
August 18, 1994 
Page 2 

nwnber of years is required it would be more equitable to cite a range such as 5 to 
17 years. A third alternative would be to have the Government Purpose Rights 
period start at the termination of the contract. 

I appreciate the opportunity to comment on this important effort to update the 
DF AR regarding Rights in Technical Data. 

Sincerely, 

JiJCfL-
Ward Collins 
Sr. Manager, Cooperative R&D 
Dow Coming Corporation 
Phone: (517)-496-6114 
Fax: (517)-496-5324 

sk.moy.a3 
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From: Barry Dube' 
2150 Duckwalk Court 
Waldorf, Md 20602 

To: Deputy Director 
Major Policy Initiatives 
1200 S. Fern St. 
Arlington, Va 22202-2808 
Attn: Ms. A. Moy 

Subj: DFARCASE91-312COM:MENTS 

Dear Ms. Moy, 

Attached are my comments concerning the subject Case. I am employed in the 
area of technical data acquisition and application, and generate my comments from my 
14 years in this business. As a taxpayer, I felt it important to identify impact areas, both 
bad and good. Most of the proposed changes are acceptable, however, several areas 
negetively affect the government's ability to properly operate because of conflicting 
mandates between Public Law and Defense regulations, or acquisition process controls. 

The attached document contains for each problem a problem statement, proposed 
correction, and brief reason for correction need. Many corrections reflect an approach 
of teaming with the offerors/contractors, where both parties keep each other's needs in 
perspective and neither side has an overwhelming advantage. Of note is the comment 
for mixed funding and the beneficial partnering that can occur if the correction is 
implemented, and the comment for Competition in Contracting Act (CICA) impact. 

I look forward to hearing from you. If I can be of any further assistance, please 
contact me at the above address or evenings at (301) 843-0653, days at (301)221-8876. 



Reader note: Subpart 227.4 (Rights on Technical Data) proposed 
changes are considered acceptable except where commented upon. 

1. 227.403-1 (Policy) 

Problem: As written, this subparagraph has two problems: 

First, 227.403-1(e) is in direct conflict with policy 
defined at 227.403-2{b) (1) because the former disavows 
competitive reacquisition of form, fit, or function identical 
items and the latter requires such action. 

Second, 227.403-1 (e) is in direct contradiction with 
Competition In Contracting Act (CICA) (i.e. Public Law 98-369). 
CICA compliance requires competition and other socio-economic 
support, such as small business set aside or minority owned 
businesses. Other derivative programs, such as DOD Spare Parts· 
Breakout Program, will also be effectively terminated by this 
policy. 

Correction: Add as new subparagraph at 227.403-1(e), as (3) the 
following: "(3) The selected lifecycle support methodology shall 
be "contractor life and type" support and the anticipated item 
service life does not exceed 7 years." Life and type means no 
internal to DOD organic support. 

Reason: Only short life span items/products are suitable 
candidates for commercial organic support or for negating CICA 
benefits. This must be a controlling consideration. Conflicting 
criteria must also be removed. 

2. 227.403-4(a) (1) (License Rights) and 227.403-5 (b) (1) (i) 

Problem: (a) These .two sections do not define or place objective 
boundaries as to what "mixed funding" represents. This vaguenes·s 
is untenable. By a contractor's spending the symbolic one (1) 
dollar as part of an indirect cost pool, he would be permitted to 
claim mixed funding and apply government purpose rights almost 
without hindrance. (b) Furthermore, there is no incentivization 
to promote commercial inv~stment as part of clause - which is 
what it's purported reason was claimed as being. 

1 
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Correction: (a) Modify as follows: In the third sentence, after 
the words " .. funding, the Government," insert the following text: 
"in accordance with the below schedule.". 
(b) After third sentence, indent and add this following 
schedule: 

MIXED FUNDING INCENTIVIZATION FORMULA: 
For every ten percent increment of private funding applicable to 
the data in the areas of direct costs (i.e. excluding general and 
administrative), the contract terms except as excluded above, 
shall (a) permit application of government purpose license rights 
to technical data for a period of one calendar year for each ten 
percent increment, and (b) create provisions to utilize dedicated 
contractor support for the product, item, or process for a period 
of one-half (.5) calendar year for every ten percent increment of 
funding. For increment values over sixty percent, the contractor 
and government will enter into negotiations for application of 
DFAR Appendix D, Component Breakout. Rounding of increment 
values shall apply the following rule to the "ones" digit: "Ones" 
values less than or equal to five, round to the nearest "tens" 
position,- "ones" value greater than five, round to the next 
higher "tens" position." (e.g. 13<15, round to 10,- 47>45, round 
to 50). 

Note: The clause at 252.227-7013(b) (1) (ix) (B) (2) should be 
changed al'so to reflect this formula vice the 5 year period 
currently stated. Formula can be placed in either location, 
with 252.227-7013 being the preferred location. 

Reason: As written, these sections·do nothing to either forge a 
genuine incentive program for offerors and contractors or provide 
for the government to benefit from the partnership. The 
recommended rewrite provides for a fair and equitable socio­
economic rule for both parties. Additionally, it's time schedule 
permits proactive and flexible program office implementation of 
lifecycle support requirements consistent with DODI 5000.2 and 
availability of funds and resources at various points of the 
program's lifecycle. In short, it's reinventing government so 
that both Industry and the DOD reap maximum benefits while 
encouraging creativity. 

2 



3. 227.402-1 (Commercial Items or Processes) 

a) Problem: Subparagraph (a) (1) Prohibits DOD from acquiring 
data needed for the crucial lifecycle functions of rework and 
spare parts replacement. These are separate· and distinct 
lifecycle functions .that, if omitted, render the hardware in need 
into a non-mission capable (NMC) status. The only circumstance 
where this is not present is disposable parts. NMC status for 
most weapon systems hardware is untenable under most conceivable 
scenarios. 

Correction: Two part correction needed: Part one is to insert 
the terms "government rework." and "procurement of sui-table 
replacement parts" in the first sentence of (a) (1) after the 
words" ... repair or maintenance." The second correction is to 
add a new subparagraph (3) under (b) as follows: (b) (3) comply 
with 227.402-l(a) when life _and type organic support has been 
contracted for from the offerors and contractors. 

Reason: a) This correction allows DOD to provide for lifecycle 
support necessary to preclude NMC status. 

b) Provides for alternate course of action to DOD to 
permit our better utilization of commercial capabilities to 
perform organic support. This action is in line with elimination 
of specifications and DOD data rights erosion. 

4. 227.402-2 (Rights in Technical Data) 

Problem: Subparagraph (a) is in direct conflict with the 
implementation of the clause at 252.227-7015. Specifically, this 
clause (227.402-2) makes the statement that DOD use of such data 
is limited to internal DOD functions, the "Generally" caveat not 
withstanding; however, the clause at 252.227-7015 permits 
unlimited application of "form,· fit, and function" data. Form, 
fit, and function data will be extensiveiy used both internal to 
DOD and external by suppliers/competitors to furnish either 
spare, replacement, or repair parts needed to keep contractors' 
commercial products operational. The conflict between text and 
intent must be remedied. 

Correction: Modify 227.402-2 (a) as follows: Second sentence 
delete the word "Generally"; in place there of insert the 
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following· phrase. "With the exception of technical data 
addressed at 227.402-1 (a) (1) and 227.402-1 (a) (2)." 

Reason: Provides clarification and allowance of use of form, 
fit, and function data products for repair, rework, and spares 
support. 

5. 227.403-1 (b) (2): 

Problem: This statement is vague in meaning as to just what 
"acceptance of technical data" means. Very extensive corporate 
experience in specifying and enforcing contracted for data 
requirements under this phrase proves that it is too nebulous to 
realistically apply as is. 

Correction: Delete existing sentence and substitute in place the 
following: 

(2) Establish or reference both contractor/offeror and DOD 
data managers procedures to be applied to determine the 
following: 

(a) Suitability of technical data for intended 
lifecycle support usage as defined by program 
Acquisition Plan (AP) or Integrated Logistics Support 
Plan (ILSP), and 

(b) Compliance with contractually specified ordering 
provisions. 

Reason: The term "acceptability" is not specific enough and 
frequently causes dissension between supplier and buyer. Rather, 
the usage of acceptable to perform expected lifecycle task and 
acceptable to contractual provisions need to prevail and be 
defined. 

6. 252.227-7013: Omitted from the definitions 

Problem: Section is the topic of "Copy Right." Copy Right 
issues are frequently surfacing as contractors attempt to apply 
copy rights to technical content of technical data, versus 
classic authorship. This abuse must be stopped. 

Correction: Include under definitions, the reference to P.L. and 
short definition of copyright as follows: "Copyrights: See 17 
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U.S.C. 102; defined as works of authorship that exclude 
protection of application to ideas, procedures, processes, 
regardless of form, in which described, explained, or otherwise 
illustrated." 

Reason: Correct problem area suffering from misapplication and 
abuse. 

7. 252.227-7013 Alternate 1 (xxx1994) 

Problem: By nature of its language, this clause will 
systematically prohibit the government form entering into 
competitive acquisition for many years (not just 2-see subpar. 3) 
af.ter the ·--date of any contractually ordered, unlimited rights · 
technical data products. The government, to comply with Freedom 
of Information Act (FOIA), as well as put out bid sets in 
anticipation of competitive contract activities, often publishes 
the data in question immediately after receipt. By stringing the 
DOD along with undelivered technical data, the development 
contractor could (probably will) exercise this clause and . 
effectively stop competition of the development or production 
efforts; i.e. it makes the contractor sole source until he 
decides to release (allow the DOD to publish) the technical data 
to general public. 

Correction: a) Best alternative: Delete this alternate 
in its entirety. It has too severe an impact to 
competition of major acquisitions to permit. 

b) If deletion not possible, mitigate danger to 
competition by inserting new sentences at end of 
subparagraph (3) as follows: 

~This limitation, however, shall not preclude or 
inhibit DOD engaging in competitive acquisition 
activities. The contractor shall be required to 
abide by Freedom of Information Act and furnish 
any data within the reasonable schedule establish 
by the DOD contracting officer." 

Reason: The DOD competition process, mandated by CICA, could be 
severely hampered by contractors "dragging their feet" in 
supplying unlimited rights technical data to potential 
competitors. 

5 



8. Note: This problem also applies to 252.227-7014 alternate 1. 

9. 252.227-7015 (Technical Data Commercial Items) 

Problem: This clause is silent as to use of technical data for 
the purpose of internal Government use of maintenance, repair, 
and rework. If policy is silent as to expectations of partners, 
it will become a point of dissension. 

Correction: Add new subparagraph as (b) (1) (v) as follows: 

~(v) Are needed for purposes of internal government 
functions of maintenance, repair, and rework." 

Reason: If DOD cannot repair, rework, or maintain the item 
through the form, fit, and function data, weapon system non­
mission capable status will result, or conversely, the 
implication is either mandated (by default) development 
contractor support for as long as item is in inventory, else the 
item is disposable. 

6 



ELECTRO-METHODS, INC. 

COMMENTARY - DAR CASE 91-312 



'\JE PA.RTS MANUFACTURER 

';~c-;tro-methods, inc 1 TELI203i289·B661 . FAX120312B9·186B · TWXI710J425·6016 

1-------------------- P 0 BOX 54. 330 GOVERNORS HIGHWAY. SOUTH WINDSOR. CT 06074 

uly 22, 1994 

,eputy Director 
lajor Policy Initiatives 
.200 s. Fern Street 
1rlington, VA 22202-2808 

\ttention: Ms. Angelena Moy 1 OUSD 

Subject: ·DAR Case 91-312 - Pentagon Acquisition Reform 

Dear Ms. Moy: 

he purposes of establishing Electro-Methods cr~dentials of knowledge 
xperience, we would point to our 23 plus years of spare parts direct 

co racting with the u.s. Military at a number of depots and overhaul and 
repair facilities. In 1993, Electro-Methods had a contract dollar volume 
with Tinker Air Force Base of 16.1 million. This figure placed EMI at 
number 19 of the top 20 at Tinker. We have attach~d a "breakout" chart 
of our dollar volume with individual services and/or specific facilities. 
Electro-Methods has been a valued supplier to allied nations and their 
manufacturers. These include Germany (MTU), France, Japan 
(Ishikawajima), Taiwan (North American Council), Australia (Air Force), 
The Netherlands (Philips-Eindhoven), Denmark (Air Force) Norway (Jet 
Norsk), Belgium ( Fabrique Nationale), Canada ( RCAF), Israel (Bet 
Shemesh)-Israel, Israel Procurement Mission, Turkey Air Force. EMI is a 
designated alternate source for 1600 components and/or assemblies. Our 
facilities utilize the latest in metalworking equipment such as computer 
assisted design/computer assisted manufacture, programmed stamping 
machines, several welding units including vacuum stations, plating 
facilities, heat treating furnaces, .non-destructive test ·departments, 
electrical discharge machines. Electro-Methods employs more than two 
hundred individuals. EMI ·has had an "in house" DCAS representative 
inspector since 1972. The company operates employing statistical process 
control and total quality management. 



•age 2: 
>AR Case 91-312 Pentagon Acq~isition Reform 

5UBJECT: CASE 91 

The current "reform" measures for the proposed Pentagon Procurement 
Program are of concern for us. First, the participation of small. 
business personnel was limited to one member on the 807 Group. A second 
issue of concern which flawed in that there was. a failure to· seek 
suggestions from current competition advocates and "on line" procurement 
personnel i.e. Contracting Officers. In listening to and reading of the 
deliberations of the 807 Group, there seemed to be a propensity of the 
members to aid the Major Prime Contractors/Original Equipment 
Manufacturers to the.determent of Small Business. There appears to be a 
program of isolating the Small Business Independent C~ntractors from the 
spare parts logistical support market· place, via this move will 
substantially increase the cost of replacement parts. In fact, the 
revisions proposed by Group 807 will cause DoD to be payi.ng more for less 

seriously impeding our DoD military services readiness factor. That· 
rn is just one element which would endanger the national security of 
• S .A. 

As conceived by the 807 Group, our allies utilizing U.S.A. designed 
weapons systems would procure their logistical support replacement parts 
£rom either the OEM's and/or the Department OF Defense. This does not 
take rest rain t of t r ad e into cons ide rat i on . the · fact that these a 11 i e s 
·have procurement missions established in the U.S.A. which have sought out 
and utilized the Small ~usiness Defense Contractor· in obtaining parts at 
keeping costs at lower level than those via OEM/DOD. Another benefit to 
our allies is a shorter delivery cycle permitting a lower level of 
inventory. This direct acquisition minimizes the paperwork load. Which 
is a major element in administration costs. 

Entrusting administration to OEM' s would seem to be dis regarding the 
sorry performances of·· the OEM' s in performing services in the military 
sector. There is a litany of malpractice situations. Witness ·the 
attached ·news articles. We 1 i st the OEM' s and the fines imposed by 
Governmental Legal Actions. 

·General Electric 
UTC/Sikorsky 
·Teledyne 
·McDonnell Douglas 



2, Case 91: 

.It is noteworthy that in most instances the various waste, fraud and 
abuse acts were uncovered by whistle blowers as versus the u.s. 
Government surveillance bodies- DCAA, GAO, CongressionalCommittees. To 
shift administration to the OEM'S would be giving them keys to the 
treasury and the· combination to bank. safe • 

. There would be a potential conflict of interest should the OEM's be 
placed in charge of selecting alternate sources for individual parts 
and/or assemblies. We are aware that many.OEM's have alliances with and 
percentile ownerships of foreign manufacturers. This beclouds the 
competitive market and has the potential to export the jobs of the 
nation's sillilled labor force. We ·recognize the global economies of 
today's world are such that "offsets' are a way of life. In accepting 
this reality, we would believe that offsets come from the commercial side 
of the corporate business. This would permit the stipulation that 
Defense dollars be spent in the U.S.A. thereby maintaining the actual 

alworking manufacturing infrastructure. The GAO finds offsets of as a 
ed policy. 



BOEING 

LITTON 
INDUSTRIES 

GENERAL ELECTRIC 

GRUMMAN CORP. 

LOCKHEED 

LUCAS INDUSTRIES 

LEGAL ACTIONS 

Paid 75 million 
covering "mischarges" 
on contracts. 

Paid 3.9 million 
Gov't charge.of conspiracy 
and wire fraud. 

Paid 82 million 
Fine for overcharging. 

Paid 130 million 
16 instances involving 
false billing, money 
laundering, weapons 
procurement fraud, bribery, 
Israel, Saudi Arabia & Egypt. 

Falsification of test results 
Cleveland plane dealer. 

Whistleblower 
awarded 13 million of 
a G.E. 59.5 million for 
fraud. 

Paid 20 million 
for improper financing 
dealings. 

Investigation of bribery in 
Korea cited for possible · 
violation of foreign corrupt 
practices act. 

Paid 12 million 
supplied subquality parts 
used by F18 aircraft. 

wall Street Journal 

L.A. times 

Rolling Stone 

Journal Inquirer 

Washington Post 

Wall Street Journal 

Wall Street Journal 
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MCDONNELL 
DOUGLAS 

KAMAN CORP. 
RAYMOND 
ENGINEERING 

TELEDYNE 

.UNITED 
TECHNOLOGIES 

LEGAL ACTIONS 

Air Force Officers refuse 
to testify on 1.5 billion 
cost overruns. 

Paid 765,000. fine for 
overcharges. 

Paid 112.5 million 
result of whistle blowers 
efforts 

Indicted for Illegal 
export of munitions 
pellets 

Sikorsky 1 Saudi Arabia 
bribery. 

Paid 150 million for 
overcharging. 

Overcharges of Israel 
purchases thru General 
Dotan of Israel Air Force 

Hamilton Standard cited for 
price increases from 8 
million to 23 million in 
3 years for space shuttle 
design. 

Associated Press 

Hartford Courant 

Wall Street 
Journal 

Wall Street 
Journal 

Hartford Courant 

Hartford Courant 

Hartford Courant 

Washington Times 

Hartford Courant 
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·.Boeing Agrees to Pay U.S. $75 Million 
·To Settle AllegatioTLS of Mischarging 
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die federaJ rcmnmumt ror defeae-con- pensmeDt said. 
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IDd that Boeing's payment ·~dudes in· tbat ·~es were made." But the ll· 
lllr'eSt. penaJties and the ccst of our invest1· pap settlement document that Soemr 
p%1on. •• strned su.tec1 tbat tbe CD~ wasn't 
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But Boeinr ~uted tile rovermnenrs admif11nr &DY U&Dillty or any law Yiota· 
·c:aarenr1on uw the sealement iDduded Uoas. . 
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P"''ries Ms. Pflaumer WOWdzl't say boW Wbile tbe bi( &irUDer maier and de- ~ 
'IIIIJdl tile rovemment 1IOU1d count as a feuse contradDr bas suftldent resenes to 1 

peaaJty ammmt and noted tbat the agree- c:Dftr suc:b payments. the spotesma.n 
meat With Boeinr was aimed at producmr didn't say bow Soe.tDr would account for · 
wa tax·neutraJ settlement.·· Generally. die sealement. 
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~ i .. ~ead. Costs . . . macer. Theodore CoWns. V1ce president 

Tbe govmunent said its tnvesupt1ons ~ puenJ c:ounse:- macie ~ reference to 
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. : Jl'BZid jury. One eigbt·year c:1m.iDallD'fes· dassitlca11on errors were resolved. be 

.: Up.Uon. it said.. had looked into allep- sa1cL tile sealement's "-real sig1liftca.Dc:e iS 
·.;-· tSoDs ttw Soeinrviolatec1 the CederaJ False tZW lt ~tfts severa.t kmr-sta.nain&' ac-
•.. J CaJms Act by improperly dW'I1J1r to U.S. CDUntlDr JSSUes and esta.bllsbes mutually 
: .. · i c=tracts "milllons of dollars 1n researctJ qreed-iJI)O~ detlmt1ons and ~ for 

IDd defttopment costs. wbid1 Boemr tile tuDJre.. The statement wd the u.s. 
;·f&lsefy ·dW'acUrt.zed as Oftr'bead associ· attamers omce ··bad DOCed. uw Boemr 

.' 1 &ted wttb Boeing's manuta=atnr md coopera.ted in tbe sea:lement.of tbe mat· 
. · product1on efforts." The a=undDr ·-mt· ter." 
·: iiopet17 shifted costs tD the covemment Kurt P. Hemwms. an assiSW1t u.s. 

· · wtddl SbOuld have been absorbed by 8oe- attorney on tbe case. said the iJmStiP.· 
lac." tile u.s. said. ttons bad produced ·-msutnc:ient mdence 

· · .· It said rn.i.sdW'ii11r was ·~cu~arty · of c::rtmina1 latent to. detra.ud..'' Tbe case 
; ecrectous iD Boeinr dJTisions tbat were SW'ted. he said.. as the result of "some. 
., aplor1D( tbe application ot ard.fidiJ lDtet· astUte auditlnr wort.. by the Defense 
:.:.Drence tD computers.·· A.ccon11Dr to Ms. Concra.ct Audit Apncy. Be called tbe gov· 
: :J'!laumer. the iDVOivement of a.rttftdaJ emmenrs aote abOut cooperatiOn trom 

IDtelllpnce SJ)read the miscba.rrinr ac:ttv· Boeing .. a very narrow comment. in the 
1t7 "Oftr UteraJly thousands of dUferent context of the settlement aeronations 
ama"aCS.'. Some major an:tfida.HnteW·· aJone.·· 
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Litton Industries pleads guilty 
in defense-contract fraud probe 

Los ADples TUDes 

WASHINGTON- Defense can­
trading giant Litton Industries Inc. 
pleaded guilty to federal fraud 
charges Friday and agreed to pay 
$3.9 million in fines. dvtl claims and 
prosecution costs arising from the 
1988 m Wmd defense procurement 
scandal. 

. ~ · · · :::~~h~::~ The negotiated plea marked the 
: <·· ·.~:::>;·~ :. · final case in a 7~-year-long Justice 

- ··::·> Depa.rtment legal campaign that re-
' •.. · 

. . ~ 

sulted in the conviction of 64 gov­
ernment officials, consultants and 

-:corporate executives from 10 de­
··· · · :.fense contracting companies and 
···.. -tbrought in $250 million in penalties. 

· ·. ·The massive procurement scan-
~ da1 erupted in the mid-1980s at the 

. . · peak of the military spending boo~ 
.. ~ and the ensuing investigation broke 

·~.important new ground in the prose­
.Cution of white-collar aim~ includ­
_ing the fim use of wiretaps against 
~Corporate and government law­
:breakers. 
~~It also brought a significant tight­
. ening of the procedures the Defense 
Department uses in doing business 

.. ;,with contractors and outside con· 
· Sultants, ending the previous laxity 
.that had allowed both sides to trade 

· · insider infonnation and play favor­
.ites on big contrac::ts. 

In a statement issued after Fri-

~ . . .. : 

. day's plea, Attorney General Janet 
Reno called the probe. which was 
begun during the Reagan adminis­
tration, "one of the most success-

. :. ~ ..... ~ .. 

ful. .. ever undertaken." saying it 
••fundamentally changed how 
white-collar crimes are investigat­
ed." 

She prediaed that the techniques 
honed in the nl Wind prosecution 
would serve as a prototype for fu. 
ture investigations into crimes in­
volving fraud in environmental, 
medical, insurance and consumer 

:.·--.·:issues, as well as in government 
_c.,ntracting. · 
. !he criminal charges to which 

The negotiated plea 
marked the final case in a 
1Y2-year-long legal 
campaign that resulted in 
the conviction of 64 
government officials. 

Los Angeles-based Litton pleaded 
~ty Friday alleged that execu­
tives of the company's Litton Data 
Systems hired consultants with 
contacts inside the Pentagon to pro­
vide them with confidential infor­
mation needed to win Navy and Ma­
rine Corps procurement contracts. 

Although Litton ultimately was 
unsuccessful- it failed to win con­
trac:ts on two of the projects and 
deeded against submitting a bid on 
a third after the probe became pub­
lic - the government charged the 
company with conspiracy and wire 
fraud. . 

The incidents, which occ:urTed be­
tween March 1987 and June 1988 
involved contracts for the advanced 
tactical air command central, a 
multimillion-dollar Marine Corps 
radar and grt?und-control system: 
the A.N~Q-21 electronic display; 
and a Manne Corps signal convert­
er. 

- The t\J/o executives of Utton Data 
Systems -Thomas D. Mc:Ausland. 
former senior vice president of busi­
ness development. and Christopher 
M. Paford, fanner business devel­
opment director - were convicted 
in an earlier case. 

Litton Industries. Inc., in a state­
ment issued Friday, said it had 
pleaded guilty only because ·it tech­
nically is legally responsible for all 
actions taken by senior-level man­
agers. but insisted that it had nei­
ther broken any ~w nor benefited 
from any of the deals. 
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·Government sues GE 
over engine problem 

baft tbe best sat-r aDd reUability 
""'~ .... _ record ill the world. 
-... • ~u - The Juaice oe,.. Mft is aDCOnleionable to raile 

• (m'!ment ~ ~ Geaera! Eleca;c buelas an .... tions ...... co-·Jd .eo.. am•szng u of eitftiW&&riw• ·- --~ ~.Mall> Ul 
~ ~-- 1 ... _,.,,..--:----. -· ~ l'lile c:oacerm iD the pub­

·. ~~~ .OOO·IIIiUiarj IDd lie~" GE spolresm•a o.orp 
~ Jef eacmes- inctnding Janrisoa tDlcl "'1Mi ,.yrc;"eCf Pro.a. 

=-0~~- bad daD- The ::r.: Slid it mid tbe Pea-
1·11se ~ ia SMHDg at ~.Uld ederalAviaaoDAdmiD-

' ~.lOOmiWoaiJll'f•-·-m· ........ lll:raDoa of tbe ~ower's 
--e1iia WIG • al!ll'/ CODC8I"DD iJl 1992. 

.. . UDiealed Th_!arsdaY ia fader• ,.........;,._I El.-...ic. ~-
' .... cou.rt. The Plain DeaJer reported ~ -· -UM.iUCI:Q:.IGijiDIMI«'Ibiiii!S 
-7miaY. ~~East Hanford. Colm.-bued 
·.~nae Jumce "'--- . .-~ builder Prm • WbDe)'. 
:•.~~-..~ ... ~d "~~~eat said tbe bu a coa pot ate beladquanen iD 
.~vu uaWI ~ cause fires or Fairfield. Coan. 

: · . . . • ... : . . .. e::.bS ~f po~. No. c:n.sbes were The all~oas ill tbe •--~· · • 
··~=·.-.=···-'~··<=-~-~~:".:.--.~:;·····:··~·: =,..: ........ ~:e.reaaonedmtbesutt. _.._ •er=4$2 .... _ ... ~:r-YII.~ 
:·· • • ... · :· • • • • · · • : • • ' 

1 
GE. which builds . . ~YC. • wat MUads a Jet 

. . . . . _ . . _ . . ·. . .. _ Cindnnati. ~:me:Fes ~ ~ s eancaJ compoaents ~m 
. ······ -·· .· .......... ·~-.... o"'• •-t-•edby thea! .llllc:rowave and radar----··· . · . .. ··'·· . .. . . . ...-u .... -~ ~ awbis .. ~M66oJI l · · · · ·. · · · · · · · . .:JSower - and said. its · • • ·· ·· · ·--·- .. ·· · 

·• ·.··· . . . ·· · · · · . · .... •. . • •.. ·. . ··.·-PI~ ~· . eDC~Des :.,~":' .. "!' :•;: .' Please ..e I'!Y: .__ 12 · · ... , ... , ............ ·:.· ........ ·::···.: . ·.•::.': ... • . . _;~ :. ··~~· . ·~;c' ·~- - . ·. . (i. .. . . • "· .• ' ~~. .... \ 

· ·.. · .... " ·GE sUed Oii-jet.englne pi-OOtems ~- i 
. ~~Ciaued troai Page .B 1 . the AWACS reconnaissance plane. i 

Commerc:ial engines said to be sus­
ceptible to the defects are used on 
Boeing 747s and the European-bu.ilt 
Airbus. 

liOns, radios and other devices that 
can interfere with engine operation. 

·':'These GE engines wmeeessarily 
· eDdanger the health and well-being 
of pilots, maintenance service per· 
IDJmel and passengers, including a 
W!frY real likelihood of loss of life," 
the government said. . 

..-·1be lawsuit said Air Force One, 
tbe president's plane, .. is also prone 
tD an electrical system breakdown. 
eagine malfunction. or wone, be­
cause of GE's fraud." 

• Federal offic:ials said the suspect 
f• engines power such military jets 

.... ·. : : .... ·... . .. •• the F-14 and F-16 fighters. the 
.: #~~·~: .. · .. _-~.~_.···.~···. ~;··.' ·· ... .-:.~.· .. :: ·· :.:·· .:·.: ·· .. ~th bomber, the B-1 bomber and 

AA indel)elldent reYiew of thou­
sands of engine service reports ftled 
with the FAA since 1990 by airline 
mechanics found no i.Dstances of 
electrical problems of the type de­
scribed by tbe Justice Department, 
The Plain Dealer said. 

Dick Williams, the president of 
Aviation Data Source in Denver, 
who conducted the computer 
sea.reh of FAA records. said. .. May· 
be it's not happening, or maybe it's 
something that is difficult to diag­
DOSe." 

•. ': . 
' . .. . 

···:;·;·.··· . .. . .. 

. · .. ·.· .. ·. 
. .·· .. -------------------------- .. ·.··. 

- .• ·• • •. •• ·~ . .'~·· ~ ~-. -~.· ~·_;;;-•• ~·~·-·· . . ·: . • . ~ .. ~~f·· 

•· · . -. · ·. ··Feds Sue GE over engine test result~_ ... ;.· 
···:-Jo;:··:~·.=:·=:~;~~~::~·~ - .. t •·.-~:-· ... !.!,~ ~ . ., ~.! ••••• 

a..EVELAND ~The Justice Deparunent is suing 
Geaaa1 ~Ca.. ~ng it ofiBppressina tesl 
raa1t1 ~ 7.0001hiilitary and commercial jet 
cqincs -- iDdudin& those on Air Force One - had 
clanpruus Gearic::aJ Oaws. 

. '- 1k pcmJDCat il seeking at least $100 million in 
~ ia 'tbe lawsuit unsealed Thursday in federal 
fooan. ne .PWa DCaler reponed today. The Justice 
Department said the aJieaed flaws could cause rues or 
lass or power. No crashes were mentioned in the 
18wsuit. 

Fairfield, Conn.-based OE. which builds the en· 
Jines iD suburban Cincinnati, denied the allegations 
- whicb were first lcYeled by a whistJe-blower- and 
aid ia capes baYe the best safety and reliability 
record iD me wortcL · 

•It is UIICOnsciOnable to raise baseless alleptions 
tbat coald wronafY raise concems in the public mind, •• 
OE spokesman GcorJe Jamison ro!d The Associated 
Press today. . 

The company said it told the: Pentagon :.nd Fedenl 

e»nczms ill 1992. ... ~ •. .; · .. : . 
The allepticms in the lawsuit inwM: a procaa duat 

shields a jet plane's electrical componeru:l from . 
microwave and radar trusmissions.. radios. and ocher· 
dC\"ices.that c:aa interfere with engine operation. ;, 

-rbese OE engines unnecessarily endanpr tbe 
health and well-being of pilots. maintenance .WZ 
personneL and passenacrs. inc!uding a very real 
likelihood of loss of Ufe.," the pemment said. .. · . 

The lawsuit said Air Force One. the pre:sidcnt's·. 
plane., .. is also prone to an elecnictl system break· 
down. engine malfunction. or worse. because or O~s . 
fraud.,. ·· · 

Fedenl off'ICials said the suspect jet engines power 
such military jeu as the F-14 and F-16 fighters. the 
stealth bomber, the B-1 bomber, and tbe AWACS 
reconnaissance plane. Commemal engines said to be 
susceptible to the defects are used on Boein1 747s aad 
the Ewropean-built Airbus. 

An independent review of thous:ancb of engine 
service reportS filed with the FAA ~ince 1990 by 
airline mechanics found no in5tances of electrical 
problem~ of the type described by the Justice Depart· 

- - - ·- ... - . .. 

·: .. : . 
.. ··.·. 



•BUSINESS 

Selling hardware overseas 
A bribe investigation of General Electric raises difficult questz"ons 

0 n March 30. 1992. John F. 
Welch Jr., the chairman aad 
chief executive officer of Oener· 

a1 Elecaic.. receiYed a disturlring letter 
iD his Fairfield. Conn.. office. The letter 
was sent bY Zohair Ha.k. aGE tedmical 
direc:zor bUed in Cairo. G E was already 
UDder investigation for allegedly fixing 
prices. in the industria!-diamond 
market. Four months later, the 
company would agree to pay 
Dearly S70 million in fines for de­
frauding the Pentagon on sales of 
aircraft engines to Israel. 

Hak's letter brought Welch 
more bad news. The engineer 
claimed that GE officials had paid 
hundreds of thousands of doJlars 
iD bribes to win a Sl24. 7 million 
contract with the Egyptian gov­
ernment for a sophisticated radar 
system. Weich ordered an investi­
ption. The Department of Jus­
tice and Rep. John Dingell, a 
Michigan Democrat. are current­
ly investigating the matter. 

Makinc payments. From the ev­
idence amassed to date. it looks 
as if Hak had certainly stumbled 
onto a problem. Hak said that 
the bribes had resulted from a 
$2.75 million subcontract GE had 
signed with Univers411 Traders 

traet: the officer .received 564. iOO from 
UNITRA between 1988 and 1992. AJv 
Mansour told G E the: paymentS were not 
improper. He discussed the: possibility ot" 
hiring the officer. he says. only after G E 
won the radar contract. ~anin Marietta. 
which has since acquired the G E unit 
that won the Egyptian radar contract. 

contractS. Some hnve caused problems. 
Aa:ording to the U.S. General Account· 
ing Office :md the Deiense Contract Au­
dit Agency. lora! Aerospace Interna­
tional. a New York-based defense 
electroniCS company. paid UNITRA a Sl 
million commission to help secure a 1988 
military contr:lct with Egyp~ Sw:h pay-

Co. (UNITRA), run by AJy Man­ Allies. P~sidents Clinton and Homi i'4ubarak: Egypt buys billiorrs of U.S. mtiira~· supplies. 
sour, a former general in the 
Egyptian Air Force. According to a re­
port of GE"s investigation into the bribe 
allegations. UNlTRA spent $485.000 to 
pay for the travel and living expenses of 
Egyptian military officers involved in 
awarding the radar contract. Mansour 
told GE ·that the officers were paid by 
UNITRA-not with GE monev-at 
.Egypt's request. The 133-page investiga­
tive repon says GE "should have 
prevented'' the pnyments. 

savs it has taken corrective measures as a 
rc:Sult of the UNITRA flap. 

The case nevenheless illustrntes the 
difficulty of policing sales of American 
militarv hardware overseas. GE had 
cenified to both the .-un~rican and 
Egyptian governments that it had paid 
no commissions to obt4lin rhe radar 
contr:lct. But accordin~ to GE"s own in­

vestigative report. ·•the 
services to be P«=rformed 
bv UNITRA under its 
consulting agre~mc:nt 
might render the pay­
ments to UNITR.-\ a fee 
or commission.·· 

U.S. News has obtained a copy 
of the repon. In the document. 
GE's investigators state that 
Hak's allegations of bribes could 
not be substantiated; other Hak 
allegations •. however, were con­
firmed. GE investistators found. 
for instance, that tiNlTRA had 
hired the chairman of the Egyp­
.tian negotiating team that ap· 
proved the award of the GE con- Wetch. Troubled 

GE knew of UNITRA's 
tr:lck record. The compa­
ny has represented Ameri­
can and other corpora­
tions on nearlv Sl~ billion 
wonh of Egyptinn militnry 

·64 

ments could be illegal: Lor:ll says they 
were proper in this instance bec:luse the 
money came from corporate profits­
not from government funds. 

In the international arms baz:l4lr. dif· 
ferent rul~s often apply. ln the GE case. 
company offi~.:iuls iniormed l:J~ITRA 
that payment of tr:lvcl or ·hvmg ~x­
penses for the Egyptian milita_~ officers 
was ille~tal: GE. however. pa1d darectly 
for more than $19.000 in tr:lvel costs for 
the Egyptian officer5. GE"s investiga­
tors concluded that no payments of any 
kind should have been made to the 
Egypti4ln officers. ··GE realizes that 
payments such as those: discuSSed ... 
leave the payer vulnerable to acc:us~­
tions of bribes or gratuities and are. m 
any event. contr:lrv co sound contract­
ing procedures.·· · • 

BY OOL:CL.l.S P.-\.ST'ER.'IAK 
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Lockheed Faces 
.Possible·Action 
~By Air Force 

' .·~·.· .. ·. 

··.- Ac:I:DI'C1Dc' tD tale imttc:nneat. ~ . . '!- tile twO fl:lmer uec:uDftS ,.,..... 1ect 
• p&)WU:S beiD( made CD Ms. TUi&. WbD 
wa tnettcsble CD rec:em c:oasw.azzr t• or 

''"""' becluM at blr l'OIIUOil·iD tDe 
fDpUu parS1&mem fnmllJI1' tD lJIO. Tile I 

P11JWD ~ ndUid CD LocttiMd'S I :.:_ ane c-uo c&riO pt&De~ tar m 

iwlelmr C . I don ~~ 
TD tDdl tM paymeaa tD Mr. iDCinr!tnc 

· • .., at ao.ooo tar eact1 airC:ItL 
1D £Upt1aD ~ WU SIC up UlllWU 
• be nm trJ blr fmiMM ~ Dlr­
wtlll. • &emiJI1 ,... uzmr • caazrat. 
Ull tzwttc:nnent sUL Paymeaa ..... lllldl 
·m suoo iDa emeaa tD f'll'iOUI SWill 
buts. iC 'ftS cDaz't'!C1. The iDG1c:meut WI) 
aid tbat after u.s. ilm!st1plm dilarf­
end -~ payments. a leaer wu 
~ iD Oc:mber 1SB9 ~ 
farte1UD( Uleir entire SU milllOD c::ammiJ­
siaD.'' 'nlree moams Later. lJOweva. Loci· 
bled bep.n ~ W1lat tbe lftDd 

· jary· CIJled a S1 mil11DD ·~ 
tee''lD lieu at her c:omnnmon. 

the indictment reswted trom 111 izrres· 
tlp.l1tm by tile Defense ClimiJW Izmstt· 
pt:tn Semce wtth a.smtaDCe rrom tbe 
twense Omtra.ct .A.Ud1t ApDc:y, aDd au­
aames m SWttzeriiDd &Dd !C'Pt. nae 
c:ae was baDdled tJy tbe t1 .S. &I:ZDrDeY"S 
dee 1D Arla.DCL . 

. • ID a statement. Loctbeed said it "em­
pMt1ra ny denies the allepttoas iD the 
iadldment and intendS to Yigorous&y de­
fi!Dd Use!! ap.inst the cbarle5. ·• Mr. Love 
cUdD't return a pbOne call. ana Mr. Nassar 
CDUidn't be 1ocatec1. Loabeed said Mr. 
Loft bad retD"ed. ana ttlat Mr. Nassar was 
"Do longer an eml)loyee." 

Loctbeed is aJso the producer of the 
r-ta. the maiD Air Force t!Pter. a.Dd the 
aa:t-cmeruion F·22 ~ter. aJaDr WiU1 
IIUIDt!r'OUS m1ss1le aDd space systemS. 

. 111 t11e mid·l91Ds. Loc:EDeed wu amoar 
· Clle major ciefease c::oDa'ldm'S mrrect 1D a 
scaDda1 CJ'f'!r Oftn8IS bribes. lft!DtuaJIY 
•mtttnr to baV'i.Di made S38 mi111on iD 
C(iiii!S'daaable payments tD wtn foreiiD bus:i· 
aess. The c:carpaDY then laundled a major 
cmrtuwJ of lts saies etfon:s &broad aimed 
a,tettmiapnnr the kind of a.ctmty uw bad 
dr&wa it iDtD con~. 
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Plea Agreement Sets rme. 
New Oversight Standard 
For Military Contractors 

IJ jzfflf p AlftDa 
a.tl ~efT-. ·6&.1.~J .......... •mw at 1m= JDID1Iml1 CWIC LDcla 
11,'-1& PLC. •ctmtmnrtc fiMiftlll caa 
Gl IIUIL1t l&u.Dd1en SD6d tD Ule u.s. 
~ Farce. ~ tD pay SU zmW.oa in 
1-m•IDCl birl u OUIIidl tCIIicl ~ 
dar ~ dlriCG1 tD Clll JUICCI 0. 

~ ~ dllll't .. pta ... 
~ tiled yesterday iJl tedlra! distnct 
CDIIl't 1D BrocNdyn. N.Y .. at & aew ~· 
.. mart tor federal iDC8'ftllt1oa Ia CD&b 
_.. Ula1 major mi11tary caacra.c:mn &bide 
bJ O.S. l&WS &Dd rerui&UODS. 

tile CDUrt-aw:u1&1ec1 momtar. far ex· 
~te. wt11 baft tmJ&c1 power Ia c:msc1w:t 
lllftsd&'attoas. 1"1\'tew put &Dd preseac 
~"'"ce etfan:L beanne izmtm in 
,.rsmmet dedsiOaS mc1 omennse ~ 
IW'QMCUtm"S wormed &DOut a.ay SUSl)eCted 
qa&Uty~aC"'t or etbicaJ ~. The new 
paCl:1a11 amouna co a dUe! euucs officer 
tar u.e umt wtiD must be ~~ to. 
aDd wt10 uttimatetY woru tor. ~ ronns· 
~ 

Wllile prmous qreemem:s tlaft re-
qaired awsi4e d1reCDrS Ia supemse sudl 
tuts. prosecumrs said tbaC tal Lucas 
~ Communic:u1ans & Elec:roaics 
a~hs1ct1ary is tbe t!m larre c1e!eDH con-
12m ID llTe & c:ourt~n1er!C1 outlie1er effec, 
Uft CDDC"'I OTer ia mterniJ ~ons 
ad its ~U&DCI wtt!l crimiDIJ &ad dVl1 . 
laWs. 

~unit. tuec1 in &optmum. Mass.. 
procmca eJec:tranic equilmlent &Dd a:u.ssUe 
laiiDdlen aw came UDder sa11t1DY atter 
... at tbm f&i1ec1 iD the PtrmD GWt 
War. 

But yesterdaY's mon woa't som au of 
Cbl BrtUsb CDIDlWI'Y'S 1ep.l pmlems iJl 
ads CDUZla,'. A ~te cnmwJ tzmstt· 
p.d.cXl at &Llered!Y sutlsWidlnl IU"C'att 
puu t..&as muutac=ncl tor 111e oa 
a. N&?T's F/A·ll jea ts coaanumr. ac­
CII"d1zlt za coml)&DY Uld law-eatcm:ement 
amdais. Goftrnment arena CD!Idueted a 
asrdllast year ot ta.cwaes nere Lucas 
ID&DI.ItactureS SO<atlet1 I'IJ'bOxes tb&t 
prot1de power tD cen&Ul ettca'Oilic eqwp­
IDI!It an F/A·lls. 

Tile U.S. ~s office iJlt.os Anfl" 
111.1t1Udl ts b&Ddllnr the reanm mquiry. 
dldizled fD comment. Tbe reanmes an 
CDIIIiderect crittcaJ S&tety items because 
raey convert power tram tbe F/A·lls 
11112nes to ~ reneramrs. tuet pumps 
Ud b)"c1r&wlc: symms. ladusa-y md to•· 
ermnent orncW.s tamtllar W1U1 tft&t case 
l&i4 ttsat prosecutOrs. wonr other tninp. 

Pflase 1'oU"'t iD Paqt .4.6. Col.mrn l 

. ·r:.}!ia;., 
.. :;: ~- .•. : •. '·> •••.•. · 

Lucas Unit Admits to· Falsifying 
Data on Weapons Sold to Military 

O.tr••rf ,._ Par/1 £1 
... tD diCirmiDI WbeCIIer pommtiJ cie­
fldl tD U. rdnHQUt eqgq,rnear CCIIIII:r'!b-
ared tD lilY P/A·ll •Cdd'"tl Lias Js 
~wtua tile ---doll. 

llprdless ~ ., . tbe Lal --
111-Rtptton Qlnll oat. Cbl - aled iA 
Bt00i1ya sea a precedeat tar tamre seca.e-
meaa WUb ca=aaan c:&IIIDt c:twennr 
u. Pemp 

Jclmr Pru.t. a ..uar 1Dvesrtp!1ons 
eDaDSeA no banct!ect u. New Yen DmsU· 
pdoa. said cu - qreemem il ~ 
.,-~arp- farwvd" lD ~= Cbl 
d.etease IreD& some federal mn1IDt 18CD-
111ques miaDl'XUy used 1D ~ 
c::ues. ~ Ulan a.llow tbe ~ tD 
ilmsUpte itse!!. it pnrrtdes ~ent 
~ ••• ID mate sure tbe ~D 
aays out ot trouble." be said. The ~ 
meat is expected to ·bemme anal next 
week after a court bearinr. 

· Court cSocuments &ed by the ~Uftl"D­
mem disdosed ttw between1984 aud 1991. 
aboln 4..00 da.s:sUled c1et'tces. called 

,lauDd1er etedrODic umts. were. dellTered 
·to tbe Air Force wttbou% tmderroinr all 
~--required test1Dg. Ac:::on11nr to court m-

mp. worters and ~rs su!mlitt.ed 
· trauduteat aDd someames tarred~-

~~aa~ diU u. unas JJaG PIJied ncurous 
1'tl:lrl.aaD mt exa twe=t&iiitNnan tesa . 
Tile illtestlpaaa ot tile '""'Cftm was 
,..,. euUer uu year. 

'De ---. -.1 Ill tJz1Dr X&ftrtO 
aMD1:1auad mt'11e h came UDder _.ctm wtJeD IIIID1 fa11er1 cmrmr t~Se 
PlnWI GuSt War. ~ llld prasecu­
un dllliimiDid t11at tJ~e lDIJtuDd2oDS 
....'ti~ 'blefariDJ~·· ..,..m. Bal me.qt'N( Air PWce iD-
II'CiODS did tunl Ul) detec:EM SO!dermr. 
broiiD resisiDrs IDd oUler det!dft!d" iD 
... uatts. caart mmcs 1114. the 
latme:tws..,. manutecn~ by~· 
uaas at Lucu AlrDiplce uaar are D~seU m 
GirdeD Oty, N.Y. 

M pan ot tile plea acreemw. Lucas 
Mralpace qreed tD pay a Sot mWJoa 
c:rtm1DaJ ane. ST .5 m1Jl1on to lDsl)eCt and 
repair l&&mdlers. aad ssoo,ooo to reim· 
barse t1..S. lilftSUpdon CDStS. Lucas said 
it &~ready bad lamld1ed .. , series of mom· 
tDrtDr &Dd c:ompUan,. measures to 1\JU'd 
&p1Dst IDY 1111Fcmctucr by its em-
p.kJyees.·· 

ID ad.cf1t:1on to the ftr1Dr units. the pJea 
qreement covers faLse testtnr of certain 
ArmY radios Ill tbe !all of 1S93 by IDOther 
Lucu tadllty tD !faz1etDD. Pa. 
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Bar U.K.'sLucas May Bar U.K.'sLucas 

F C 
From Future Jobs 

rom ontracts 
Investigators Claim Parts 

It Made for u·.s. Planes 
Pose Safety Hazards 

~ P1flw& l'tlt.!t ~ 
twimea ...... OCA~'~~"teties &Dd -- a» tile ~a of 
Pu;a:ted aefeccft pans ill ,.nmes 
11a11t tar a II&IIDDer at Zlli11ZazT IDd c::uazwer 
dllccmes 

t!ll .same L&al umt PfOCiadDt par­
bales tar C!le F I A.·JA. tbe N&'f)"s mam 
tiiiDr ~ a1so mui Ullm tar Ule F·16 . 
dial iS Ule blctboDe at tile Air Force's 

IY Azm PAiftO& a_. &neiW. IDd Cor B-2 Sta.tZb 
aat1 ~ ~ -r.. w.-....s~ J~ boamers &Dd F·UT Seea£Ul t1Pters. Lucas 

tile Peacacoa bU ~ ~ 1.t1o receaay waa a CDIIIZ'I.C a» pnmee 
I.-. laturdes PLC tram tuan caa- ID:IIil&r pans car ca aa Mc:Daaeetl 

~~~~::~:=~I zracz:s. ctUDr iDftstlp.mrs' da1ms t111t D 1 &hi' Corp.'s MI>a) JeU!Den. 
~ amm=•ntaire:rltt~tromtbeBrttistl Lucas's da&.irmaA. Sir AZitbony Gm. 
~ · .:. :·~ .: ~ pose serioUs satecy baza.rl1s for met wttb to9 Navy tepJ otlldaJs yest.erday 
· · · lllll!tarr pilocs. izldusay IDA federal otD· tD...., m amve off~ -~-... r .. 
···:~! ~:·;.~ dais sai£1. . .-. Va.. & Lw:u ~;; . 
· · ·· . 'tbe !XlWidinr c:rimiDa1 izmst1pUan Grmed tbe Navy's move tD cut otf all new 

· b:uses on suspected ta.lse tesUnr and milltary business. but be maiDta.iDed tbat 
: · :.:··.:. c:brcmic qual1ty-contro1 problems a.ttllc:tint Lucas bas '"tao izzowledp at a l.l.nk in tbe 

Lucu's aerospace operanons in Ule U.S. lzmsl:1p.tlon between our productS &DC1 
the Navy, wtJtdl sr.opped a.czzpanr die problems of tbe F·18s." 

Cll'tl.il1 LuQs pans for itS l't'im&rY jea Last . llenw"C1 cany, tbe J;)Otesman. also 
tammer &Dei issued fleennde notices men· sa1c1 t!la.t company otftda.ls .. have dane 
UcbttnrpotentiaJ satetr~Jroblems. has totd tlleir best to rue mnediaJ actton to mue . 
cnmiDai invest1ptcrs t:mt l6i emerpnc:y U1e prod.uc:t ncnt." izlduding a. .. com· -
"ncttnp ot F I A·lB airc:'att 1D the past year pteteJy new mana.rement team" u one !. 
llld & baLf are a.ta'i!nlt:a.bte tD Lucas-sup- pU.m. Sf.el'ped-U~J iDter!W ~llaDce re- f 
plied ~t. · 'f'tews &Dd !Urtnr OUESicle crmswtazn:s tD 

.A. 'federal grand jury iD Las Aqeles is CDDduct ~t qua.Uty~1 audits 
~to begin nearmr testimoDy aboUt uall U.S.ladJJttes. ··we'ftotmously also 
tbe ma.aer snortly. While the existence of bac1 to teep our dvi.l customm intormed'" 
tt1e tzmsuratton bad been reported pre- about the inquiry. tbe Sl)Okl!sman said. 
Yiausly, the scape aDd details weren't A ciedsion by tbe Navy c:oulc1 tate 
dlsdosed before. montbs. But in tbe meantime. C1imiDaJ 

Tbe failures ''bave ca.used engine ares. tzmst1ptors W1ll cUr more deel)fy into the 
&barted missions ana were !actors in the operations of I.uca.s Western Inc.. based in 
lass of aJ.rc:ratt." acam11ng tO a c:ont1c1en- C1ty of Inaumy, ca.ut. 
UIJ report sent last monttl by Ule Penta.fOn The Lucas LIDit's tl'ta.b ana caJ1fomia. 
~Dspecmr renenu's omce to ead1 of the pi&Dr:s produce primarUy milltarr pam. 
&nDed semces. trnvt'nr tbe par1)oxes. wtlidl an used to 

Ill ad.d1t1on. Justice ~ent &DC1 CDIIftrt encme power tD nm essent1al 
.·· · Peatacon lzmst1pmrs were concemec1 afety-reWed equitnnent on jet pJ&.nes. On 

eJUCt1 ta alert tile Federal Avtaaon Ad· .uae ~e F/A·ll. for eDJnl)le. 
DliD.istra.t1oa about suspec:ted faJsUied test Lucas-bUilt rearooxes at eadl eqiDe pro­
dam.. alleced · WI&UtbOn%ed ~ mc1 wse power to renentors. tuet pum~ ana 
OCber problems they discovered iD t!Jree para of tbe by'c:1nullc: system. Luc:a.s is tbe 
le&l"dles smc:e last summer u Lucas ae source of tbe pans !or tbe planes. and sana in California ana UtaA. l'be reteJTaJ Na.y otflc:ws are c:ancerned t!W a. p~ 
leUer sent earuer thiS year to Ule FAA's loqec11Dvestiption or S1JSl)ension of dellv· 
Western 1"!110~ office in LDs ADfeies. ertes c:outc1 farce tnem tD idle many planes 
aa:on1Sng tD one persen tamillar W'itb it. oa aircra.ft-carrter deda. 
IMJtec1 the wtdes-preaa nature of tbe alleged Austra.Ua.. Cazw1a ana other countries 

Pfazse nan tD Paqt 45. ColZDM 1 I &£so purchased. some ot the rouftl!y 3.000 of 
the SO<alled airframe mounted a.ccessory 
drtfts ror F/A-l&s made over the years. 

A. Navy spokesman d1c1n't have any • 
immediate comment. The Los Angeles 
U.S. aa.orney-s office ana the Defense 
c:tm1D&1 Investigattve Se"'c:e. •tttdl is 
pan1dl)&tmg in tbe investiption. also 
dedinect to comment. 

t'be crimma1 inquiry comes on the 
. beets of a. Sl2 mUllan rwlty plea by a.nother 
Lucas unit tnat a.dmtttecl to faisttying testS 
of mlSSlle launcners sold to tne Air Force 
and rae1tos sotd to tne Anny . ....... ·- .. - . . 

saaa tn&l cwu~y uw~ a&T.: aooe 
t11e1r best to ta.ke remec1W acnon to ma&e 
tale proctuct r'%ID1." 1Ddwting a. ··com· : 
ptecety new m&Da.P~Deat team" a.t one : · 
p&am. szewed~ lDtei'DIJ ~ll&Dc:e re­
.... aDd turmr omside cnnswtazns ta 
CiDIIdUCt iDdepmient QUIJity-ama'Ot audits 
U&Ll U.S. f&Ci1U1es. '"We'"otmousiy aLso 
bid = aep our cmJ CUIIDIDei'S iDtormea'' 
&boul tile iDQUU'7. use •• em eo sai4. 

A dCSiOil tJy Cbe Na-ry CDWd taie 
.... 1M iD tbe "'"'"i'M.. c::nmuw 
~ wUl cUr mare ~Y imD me 
~ ot Lw::u wesrem IDe... baled iD 
Oty at 1DdusU"1. ca11f. 

t111 Lucu uzurs tnata IDC1 Cai1fo:m& 
piiDa ~ prliD&riJy IIDI1tar7 pans. 
\PC:hnttnr me fi.I,Z'1meS. wtl1dl are usea to 
CDII'ftr't eacme power tD nm . ellellt1aJ 
~ ~011 jet P!aDes. OD 
lbe twllHiDClAe F/A·ll. far ~e. 
Lucu-built cartmes at ead1 ezzcme pro- ·~·· 
Wit power tD cmenmrs.. fuel ~ &DCt 
partl ot tile tJyCraWic: system. Lucas is Ule 
11M IOUr'Ce ot the partS far tbe pJa.Des. mel 
Na.y omc:Ws are ccmcerned that a pro­
laared lnvesttpJ1on or suspension of dellv· 
tries CDUic1 force tltem to idle many planes 
aa IJn:ra.tt-arrter decks. 

A&ISU'alla.. Canada and otber countries 
also purdwed some ot U1e roucttlY 3.000 ot 
tbe so-called a.trtrame mounted accesscry 
drifts for F I A·l8s made 09e1" tbe years. 

A Navy spokesman c11dn't b.&ve any 
lmmed.We comment. The Los Angeles 
O.S. &UDmeY'S amc:e azu:1 tbe. Deteme. 
c::nmiDal ~ Semce.. W1lidl iS 
~ tD tile ilmst1p.t1oll. also 
decbea to comment. 

the C"imina1 inquiry comes 011 tbe 
bee!s of am mllllon guilty plea by another 
Lllcu unit uw admitteci to falSit)inr tests 
Oil mtssUe laundlm solc1 to tbe A1r Force 
IDd ra.c11os sold to ttle ArmY. 

With 17 U.S. tacillties cumntty doing 
about s:zoo mill1on or bUSiness annually 
With tbe Pentag'On. Lucas ba.s rellec1 on 
acquiSitions to inc::rease its defense martet 
~Due in tbis country. All of tbe LIDits 
ilftl'Uca te-1 in in"egular111es were pur· 
cbased in tbe late 1980s.. Wor1d·wtc1e. 29t of 
Cbe CIOIDlW2Y's S+obill.km-plus in annual 
ales come from aerospace operaaons. • 

Acr:ord1nr tD tbe PeDtaron izmSttra· . 
tars' report. company offldW '"remmVed r 
rejed1on tap tram defectift components" i 
IDd Ulen ''faJsety ma:tec1 quallty·assur· 
&Dee lop" UW t11e same pans were ac· 
cept&!)le. Lucas &1SO ·-may aave CQm1uc:tec1 
anautbori%ed repms'' wtUlOut mtorminr : 
1M covermnent. tbe report iDdicates. ,. 

Alter tearmr dDWU dOZenS of par· 
boxes. i1ms'tiptor'S condW1ec1 that poor 
wartmans~ and aJiepcllY subStanda.n1 ! 
pans were responsible for many of Ule I 
c:bti7Ped rears. dl.maged be&rinP ana 
meQJ Sha 9U1IS uw otten caused Ule partS I 
ID fail. Tbe F/A·lS pa.rt)Oxes .. have a. 
mean time between failure rate" of only 1 

about one-ruth of tbeir des1gn limit. ac- : 
con11nr m the Pena.ron report. and all 66 ; 
of Ule deYtces Lucas presented tO the t 
Peataron for acceptance by the end of laSt f 
month failed ~on. 

-Jef! Cole canrnbrt.ed tD tJW article. 
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~ Five Air Force Officials Boycott 
·~·····~Probe Of C-17 Jet Cost Overrun 
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. Z . :- W ASP.INCi!'ON (A!') - Five Ajz 
\ : ~ oiuc=is boyccn..~ ~ :!ou.sc ~-
~· '·.rs her.:; res==Y inta Sl.J billiac i: 

; cast avu:-=s a.cci omc: ;noclc:::s wit::. 
tC&: C- t 1 =t10 jc. 1b c:!::Ur--:u: 
du=.a:::c:d. cc cor= t:c::: ta tcsC!y. 
-D~it: . ~ . =:r.z.orei:::u-t ::Tara to 

-=:::: =o~o= fro&: c.: c1c;v:-
4- • me:::. th=:: !::Is Oc=: ao · c::::a.n~ in ~ 
'... . ;asicac.. .. a..-;:. ! oh: C.:nyes. o~~iC:... 
~-4 CDici C:: House Ocve:=ct O~c::":Uiaas 
':7! = ·,.,_ 
·j . ! . ~ ~ ===c. Sc::. C=.Ms Qt:SSlcy. 
·.l. :' ·. t tt-lowa- said. = = =~ tO. btocX C:c:_ 

f ~~· ::~ ~= ~ci oz:,:l 
~ ,s=;:pa1-u~ e:Ton:: te ct.=::::;-c whe"".Ac' . · ~= paycctS co the C-{7 

_~-:. ·· ~r ~cnmt=i ca v;ol&aoas at 
~ • ·c=&mra' La.w. . 
:! ~.' A.cC Oc:-.k V&IJI!.= Sc:::z.:li. cc::·-sc 

·:? ~ . Dc;arcct ~utY ~cc:=r ~ 
~~~ • a:Yiewec1 U:c: ra.c;ic:i c:cuelc:s oi d:c 
:~ 1. !;(cDon:c::l Cou;iu =:;a j~- :=;:LD~ =: l · (rem a qua.Liey =cc:ci ==~e:sy ave:" 
~f ~ to ballooain1 =m. 

.. ~ ,.-~; nc ~ was aisa === tO a. vicl= 
·:-.,.s=wmc ~ m=s tc:ft ic ·•me:: & C-{7 

·: : ·. wizzl c:-.mC::cr:i w:ld.c:r" i'~ lower 
•• ' cb:c:llai ror ~~fi=cons. 

· .~ . ! · Cccye:: cotci t:= fu:::t:::; ~ d:: 
: ····.:. :- ~., .._ . : P=cccn aaci r=i:sce tC ore::- five 

11 011i=.is =nr:c=-...= . .,t!: =:: C· i 1 ~rc· 
: p:m ca c=w'Y Ocl"ore !tis suecar::::ut:: 
I 0C lqisi&t:OC ~c1 ~&UOrci sc-...:.nty. 
: •t beiicotc: t.:.::: ::sU:::=ny is :1C::::=:: ::) 

caz:;,ie"".: d:: suC=m:::it:::'s iavcsur-· 
ci.cm. .. Conyc.-s wei. 
n: orT.-c:is u:: Mic:-:.c:' 3. ConC:y. 

assisw:: sc--:.:u-' o,· :.:: ."-ir ?'~r= for 
S=.:mc-..:.i :n:=F::::t Utci :!=.~or 
Sp::::=r. ai.-:=::r oC :.=:·::-..sc: proc=::· 
m=t.. 2S weil lS tU= oru~ icvoive'C. 
i= c.c C-t7 ~c:"-=- t.:. Cc:-- !:·.va~ 

P. laft'y, ~aj. Oc:... Mid:aci !weka j 
a:C Maj. Gc::. 1oim M. ~ause=:: ; 

AA i:=;cc-.=r· &=c::.i"s n:t'Ort b:.s 
====c:cicd. ctisC;Lmc rcr same o{ 
cbsc involved t.: r.!:: C· l i prosr=:- md. 
Coayes said. U:= P::u:qon t.eW:i =:: 
T~y a:&t ~ = crc:::s=::c::s it · 
. ··'~ ""-- • . r. .. ... I wo~ ..,.... ~ to ,arc c.:: ave tch 
==~ l 
Ccay~ ~o quoted. P=:ctgoa oru· 

=us as saym; c=r own ~-=-of t!1c 
c:sc. =.: ~ be =m¢c=i :=: ::cat:. 
siiDaJd. cc: ~ to pz = ::::ed "-wit:.aut 
=c ~ or a. ~= l=zr· iq.... . 

Ccnye:o: mci ~ pc=d.in1 ~rzl 
izm=:iprion wu ao c:c:..sc rar =Uii:~ 
~ House :crin;s mci ~ ct=t t:tc: 
mbc:l:n:.::c= wouLd. ~ a=: we:X to 
c:ac:sid= :sst.W:c ~c::as =: wouLd. 
ror= a:: :ivc: ta tc:.stify. . ~= ccoc:.:: o;port:micy to 
~ ~an ~' C:C: ;rra~ -.it: 
CitUStcy c:-:mm1 r;:c: ~tat tr=m c.~= 
Sc=ate rar ct.: t:rerir;z = said. = 
pramocioa oi Na&ZSC:::· to t=-..a:::z:: ~ 
p::zc::.L was r=:om:ncctcd to C:.C Sc=u: 
Oil ]&A. !0 but =u = =s w.= :.:c 
Almcd Scr'¥ic:s ~remit:= to :O.Ctd. it 
t:rp. I 

-tc Cc:l= ~ r=soa a=ci ~ci· 
iq.- Ct:.Wc:y s:id... 

-t-bs f~ ~ ===c=. iA :uty ot 
C:C C· t 7 =nt.-:c:::s~ C:c: toW& sc::.tor 
ux=.. -tr so. :::is :n:s: :c: :-..:.::~ != c.:: 
~ ::-.::::::-... 

-rae: =-~= surr-st t:::: =!::a.!.-:~ (~..,, 
a=y t=vc t:c::: Y10t~t==.- ~=wei. 

var.c:= sc::=r wei tna.t -.::1s ~w:s­
cicn of c::::i=iicy c::::: ~= ... l&t: ia 
c:is proc:ss.·· He no~;r:r:i shor: of l. 
ciir=: =ci nio l\. =ut c:Uci SOl y c.:::u -seve":! 
iru:ivid.~ =Pled. i: tsi;t-..!y ic;:o~c:: 
ac:::an..-

/·.·~;~:~\: . 
· .... ~. . ... :·.:, . 
:~A.·· .'! ; :·-.:.:, ~. 

t~~·~::·:::':·.~:' . 
. · .. ·· .· ,·' . 

.. ·· .. · 

·~ . .: 

.· 



. . C2 
· :~.:: ;~:·~~;.;~~··: ··:: =}·<::.:·:':~::)~:·· ::·.·~ :·::./:·:;;..;::~~·:~··; :. . • 1MI HAITI'OID CDUIAHT: "'-'-Y, Afti 29, 1 ... 

_ ._ . . ~lgreement will settle ••• •••• 0 • ••••• •• . ·.. . ·~ 

•··. 
·'; .· . .. 

..... ·~ ·. 

-. ·.:::·::-:· .. ::.·::::--:: .. ,,;:':-~·:··- __ .. _:: .. _..--:_/_: ... .- ·::,_.:g·· overnment complaint 
"' .. 

.· .. 
. .... . ..... ·:.': ... ·.··: ........ · ..... · ·. . . . .. . 

. . .... · . ~ .. ···:·:·.·:· .. ·. :'. · ...... :· .. : .:~. . :--.··.~:. ·. · .... •·. :'. :·· .. 
. ... J' 

-. ;-.... 
-; .· . 
.~ 

.· .~··::·~';:..· 

. . . . · ... : .. 
.. ··.·. 

..... 
•• 0 .• 

. . . . 
., . . :; : ... ' · .•. :·. · ... :;::. :· -~~ . . 

···' 

. . ·. . . ,.,." .. By MARK PAZNIOKAS 
: ~~: · Cnmmt SUJff Wriur 

~1b~ond Enpneering Inc.· ot 
. Midciletown has agreed to pay the 

. · . p~. government $765,993 ro sett1e 
· a compLaint that tbe company over· 
;~ for a component used in 

· ~ ·· the U.S. Army's S3 billion Patriot 
· . ·:iiUssiJe program. 

· ·~··U.S. Attorney Christopher F. 
.·: .'~ney announced Thursday the 
. : · ,Crril settlement with Raymond. 
· · ,mich is a division ot Kaman Diver· 

sified Technologies ot Bloomfield. 
"" Kaman is one ot the nation's 100 r ·.. . ii.rxest defense c:onmctors. 
; · • -Kaman admitted no wrongdoing 
: : • .&i · qreeing to the semement. A 
,. .: . ,Spokesman said the settlement was 
~ ~ 'Cheaper than risking a lawsuit by 
. ·. . me covemment. '-These things can 
: iet really expensive with artomey's 
. f~es. •• said Ken Nasshan. the 

._. 

spokesman. 
The government said Raymond 

tailed· to disdose pricing data to the 
prime contractor, Raytheon Co. ot 
Bedford. Mass .. which led to Ray· 
theon passing on oventated cosa to 
the'Army. · 

bytftond paid the govemmenr· · 
$62,000 to settle a similar eomplaint 
in November 1992, also invotving 
tbe Paaiot missile. Raymond paid 
$265.000 in Oc:tober 1993 for failing 
to disc:!ose pricing ciata. on a Navy 
contract. the government said. 

Federal law requires contractors 
to disclose their most compiete and 
euttent pricing data when negonat· 
inc contraas. 

Nushan said the eompany dis· 
1 

closed information eon.sistent with 
detense industry practices . 

.. It really was a technicality,'" he 
said ot the latest semement. 
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Teledyne to Pay 
$112.5 ~Iillion 
To Settle Suits 
Accord Appears to Resolve 

Two U.S. Fraud Cases: 
~u-st· Period Charge Set 
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20 years ~ncr they slnack their deal, 
ditllhis S11ecial sludent kee1l his e1ul? 
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cu and toilet scats. a 
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~un the molm of the Navy's 
:1 Unmanau:d Ac1ial Vc· 
a &hone ui•c•afl used to 
:cunuawaucc vitlcotaa»C of 
fronts lor Miuines ami 
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_ Whistleblower needS':money ~ lawyer says 
8 Th A • l d ,. abc right tlaiaaa. lleo.cmbcr, at alae Oulub aaW Keeab, wlao laad 

. ., • uoc. • •••• 1 1 r. .• • 1 . .... ., ••. . .1:• .I .I u1·c · I me ac .alcu baa awaud, ... r. ~eeau alea .... r auvanccu al . iuu.:c 
IIARTFORD ·- Douglus D. didn't know whedaer lac would .••· lakiaaa a jula willa alae cu.ua•i&UJ in 

; Keeth was bi1h uu &lac corpouatc ccivc auylhina." • . • ·· 1978, waa lued willa a ,la,aM:c: lac 
,ladder ~f United Technologies : Golub· said Keelh'a iiiiUi u a wuW alaul up ••I&A kc~a• Ia~ vil·c 
;Corp .. whcn h~ risked II all by lilina wlais&lcblowe• hu uaadc W.n a p1etidco1'1 j4Jb. &II lac c&IUW •aaci&l 
:a whisllcblower lawsuil. · · luuiala iea abc wrpurate wuaoauuiay; lip and face alae &:utaiC'Iucaat·~ii. 

T b c • c x e c u II v c -1 u • •• c d- ae bas been uuublc au liud wwk llfC did uua adaaaic au any 
·wbistlcblowcr will aca a rcaud aincc he filed llac auia. fJaudulcaaa luteal iu clae ~~:ulcmcua 
S22.S million, · uiadcr a' sculcmcnl ' · Keeth, 46, wbu oow Uvea laa · willa lhc aovc1nutena. ·nac I UO 

· amaounccd Wcd•acsday. lo1 •eporl· .Keene, N.ll .• willa laJa wife and two miUioa waapcoialea l&ac aovcna-
ina &hal· UTC'a Sikouky div~ioaa c:ullcac-aac c:bilwen, wu laea&fuaa aocaaa lu1 pcaatdaica and luacac~a 

;lmpropcdy biJic~ alae &ovcua~uc~l an lutcru_al audit ol Siko11kr'a bill· f•ow IWI2 l&a alae I)ICKUI oo .,)ay­
·.fur wo•k bdorc II w&ui done. · · . ina prac:Uccalaa JYU, wlaca lac lilc&l weaala alae wuap1my ac'c vcd 
; Kulla will need the uaoncy. ac- the law.uil. · · · · ' · · p•ewalufcly, &aid U.S. Auuuacr 
•couJina · to' bis auomey. Dilvid ·he action aile cd llu Ouiicoplaer ll1uaacy. 
Golub of Saamfu1d. · Golub said · knowm an AIIIMM~&Ia dac cu.aaa)iUar aacv-:1 •-=· 
Kcclla"s ch~ncca of flmJiuf, ~~·~~~~~· ceive~ anCNe a~cr iu auai&l Uailea 

· wrp~•a&c Jub arc pa·obab 1 • mi. - pcuuaucd uaa&kr us '"'alai&~ts, ala.: 
~ Keeth didn'l' heave· much to say laafliilcd paymcaali c:uaa~aaauacd I 
alief UTC aa•ccd to llilJ il ICCOfd baleftil·l•ce ~... huaaa abc IUV· 

.SI.SO million lo &culc abc govcna- ·cfaaaaacaaa. uid A"blaaaa Auumcr I 
meua•s claims. e Oeocuall:faaak \Y. Uunacr.lac-.d ul I 

.. flvcry~ody acts IS minulCii of c alae '"''il;c Pcpta~&aucaal'i 'iwil ' 
fame. and aninc b •uu commenl. • •• dJviitua. . 
he aaid when c:unlac&ed by a•hone urc vuluaalaaily fC:Iuuacd IIIUIC I 
just afleJ dac ac&demcnt wa~ 1ua- II•••• IMU uailliuaa au &lac Pcaa&a~'m iu 
aaouuccd. 1981 thauup 1cluudi aaad INUiaaa 

·eah woas rcmovetl lw adjuiluacRII. 'flae 'uaualilaay ~lacaa 
as l _ s v1ce resa col o vuluaauilr &liw:loic&l lu the aovcaaa· 
10 •cbru auc4a1 thai Sikonkr lead enoucoui· 

lr cal&;uli&ted JUUJfCU J)iA)'IUCIII biU­
inJi, u&l laeaaua i&& uwa iaavciliaa· ........ 

ploycc. wlao was turning on Ia is lilw5uil.iuid. A munda lalcf, be ,wa1 Oulub laW uuw llaal a ~Uicmcaal 
. empluyc:• lo• money," Golub aaid, I old 10 · IUJO ovc1 aJI wplca ul abo -laM beeP 1eadac:&J, Kc:eda iai plii~aa· 

l .. lbii was a_1isina ~tai in &he com- • 1cpor~ ·!au. 'touap~f.laWjcll: '~~at'~d:l·'o .. !''&Iowa and auakc auuac 
paoy . 1w~o,,~~.t~~ ~~~ carC?c• .. }o. d~!ial.uwsult saad. · ... · • . ·aoaai aboua lab fu1u1c . 
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NASA, Hamilton Stand3rdface 
·.~questions· on space toil~~~;l)fice . . .. . ·:. . .. ~ ... ~· . 
·:'". IT~ SA.T-U.n'IE Ac-t a =t.1ec :a ~ t:e ac = it ac-:1 dlllr flfft 1-a ICa:izad. !Ia: .• . c:.-a:.u Sll:1f W~ a= =a wuz:a :.: ~:. ~ es -nu.. wazZZiiiid t:IIK!:i , JCS wea ca:ma a· 
'- -.. ~ ::e me ot a :C""~. acw we lhl1 A cue 9aiiLd be-
.-:. WASAINC"rCN- Tb ~a aa *~a= ::ic: a::,. odor 118ft lU.U. '-'-.a rr -.d ~ 
~ pa~eCt :.a c:e 1oc1s at A.z:r.cm socace bac:::l!r:a mters. ~. a::e faA ~- ., "c • ,. : · . · 
. ..;. me=:~ was z= ~ow oaa coes car 11111 a ~ !cr !ecJ. wc:;aes- · ~ !fAU•s zap=ati~ 
.. CD caa ~~ lJ: S"pac:e.. !or =at simz- ca cab mn :a fec:U :::u:a:" wu a n ,azs aco.,. Slid B.e;. 
~·ad bee:: !igund Out leal aco. cioea:l't :it :a u:"".:e !a:. Kart!: B. KDb.. ~bio,·-=- ~ 
.:·.. ~d.ay, CwaCl"'!=SS asked Oe tolla ne tciletis :ec:ssa:r. NASA =a- repca:attaa !I tltU r4 a ~C:: 

- - tram NASA we,. ce sa t:llllca pr"~ te:ded. !or u::-:a-lcng ct.ays il: ~ t!l~t ls_W'Oet:llr, in"edee;=ably · 
.;; tq !ar a ~ee smzt:U! c.oilec swelled u t:e ace:C7 is coi:l to le::gt.!e: its· ~ .. ~. ~ -~ :eA tape. • 
:.- tD.s::L' a:illlna!: ~years. Why, ==sines. kee~tz:c :c ~c'i wome=· 

tbe =~ a~ :::e :nuse spa~ rrna:i::g U"OU:d :.:e liobe !nr two r 
•.. Sllbc:o=::it:.ee asked. i:1 t:e sean:: weeS: :.a a c=:t::.. sccet::.:c ~ ta 
-~· far !ec::U c:=arai-e:t. ':lrU t:e..-e ::a be done ~ U:e:= aJl ~t s=::! on 
. ..:. cast c=w:=~t'! boarf1. . 
~ --w' e a=ot ask .. u:e.r:=:.s to 

'1: wa:: :D get ~ ce bocc::: o! • :·= ~~~~tsa:a~veNASAbe tm.. .. ~tee ?.4~ .• :. Ja:e::s Sc:-:.. ~~ ~= pants oa a S%l Cllll.ca • ... ~ 
tDilec seat."' s:au1 Re;l. Tl=ot:y J. seatn::::.e: !r- !t-;;-IS. 
BN=e:-. D-!cd. Maj. G.m. 1e: • ·an Peaz":Cm m. 

At !1.-::. ce a:::swer !:'om ~re- usocate ~=:at NASA's 
-.; ~tries o'i ~ Natina.al Ae:oc.au- space fll~t otf!aL oW:ed t:e age:-
_. tic: mc'i Se~ac:e .-\.~o= a:a r:r tor ~rocle=s all t:e way dew: 
':! Kamil~u St.a:ciar:i- wtuc:!1 built t:e =am bloated buruuc:-ar:; tc c:issed ; 

space out:n~e.. was =::.at t:le !::- reqai:Le=e:::s. to poor ZUesHS oc ~e · 
~ prl:lftc'1 Waste ~Ueeoa S ysw:: is c:=st at ;ar::. :a a srne= :!:at al- · f 
~ = ~ :cilet. lowed E.u:::ltoa St.a.aear: a:d. =:- : 
~ beer. like a:a:r at t:e wei~ tnc=r ~ell t::e:-...aC:ca.l ta 
j... mace~ ~A.SA tiea~ W"tt: i: & ~ ;n=;:u:, 'l~ ce =st := c:aftr 
-;: wel.¢t!ess e::9ft:"Oaz::~:. :t:e Jl'a~ :::.stUe::s. Ju:: get::; ~e sy"r-e.:: tc 
~;: joA.a ~ coustde:ec1 llle-tu1)por. c:cc::nss -wute :.:c:::--...ased t:e ccsa. 
- ~e:t- u lm~r:a.n.t to t:e -x·~ :ac at all :rcuci ot our cast 
~ ~~~= u t::e air ~.:'1 ora=e. pe::!=:wlc:e.'· saic1 ~ llfor:":s. a 
~- A wen:::; ~ce :.nilet ·=: at:ec: 'lice pr"'!Side:t a.cc1i=en.l =:.az:acer 
., - tb a:on.Le a:d a!!ec =e :c.i.s:sioc.'· at !iaz::lltcc St:&:d.artt. a cUTisica at 
:. said Ca: Ger--:u:y, a::.macer ot ~=re-oasee t1mcea Tec:.:cLoeie:s ··t 
! ... NAS.A.'s-\)~iter a:d eqaip=em ;n"O- ecr;,.. -,;'e ciearl7 a=~ 1 

.:~ pm. . t:ut tcaJ ==;Le:.:r. Most ot (t:e 
• --slee~t:~ e.ad:c a:c'i waste dis· bJ.amei was oa as.·· 
~- pcsa.l i.s all ~nne~ a case.. ~at!::ea ne :e:!)e.~ ::.-:ed a; t:eir 

ara..·· G!~y sau1. ··u wane :.s aases. 
ant ~ro~e:O:i ::.:r.:ac~ C.:!! C"'!WS .. I a=c~te '7'CU: c::c!or:· Se!:· 

~ • bait:: ~ at :-:.sic.·• se:=rei:::: sa.tr±. :.~Ut !et ::e say r: 
To su:::.:.!.ate ~ ::e ccc!or= of really d.is~~·· 

baz:e. ~toa su=care :as de- Ot:e: :e:=e~ ~!lea ~r:use OQ a: 
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Defense-Sector 
'Offset' Deals 
~ for GAO ruuis Fault 

. With ~~..l­~.~Tled 
· To Alms Sales .~ 

--·------Wsei are YeO--' ~ ear,_ ; 
Gellna Dtwaacs C:n.. t • t t c.z,.. I 
a.. 't'•' I - Ci:II1L 1M - m"" ,. 
=-:• "'" rmu at ~ a.:me Cl. 

·De G..o =ut reoan saad ~ 
ra.a. sua t sa a= liS&CIIl wn:ll finial SUD­
~ .es&ID4iZl&~ot-~ 
- ~ :ar- .... C"''P'!!!P! ~ aa:waclftlldlfS .- -rsastm ctt:qMec:emrzr 
r a..s. ~ mt =-a .­
~·a.Dr~U. 
:~ !Z!P!T!2""itJC ~ ~­

... me m:t Usrea ~ ot domesnc 
sappden ~ t)I'SiJ!ess ar beiss(!Dn:l!l1 tD 
sa= aaw11 bec:luzse asezr camrac:s l2&c1 
~ tram:temd ~ tD !srl.ei. 'I'Ur­
., ar ~ naa ~ SU1 o..s. 
~ ~ mut U.GAO 
t. CD111!1denna• iDm"u!ws :rat tftD if 
dll:iiJJemc ~ CID =a=. ::n.e 
CJIIZS &DC1 terms atfered Oy ' ~ 
~-~ c:mas.c:=rs ""'WaUKl Sl6ec: 
• ~ ~ :a -=r ma aarsec 
~rtrm .. 
Sale tD Israel 

; ODe recem ~e. =r meacoaecr' !n 
Ulit ~ izmtftd Mc0cnmeU DoucSas'S 
''' rw amt~St a,cz.imt Lxeeed CD seU 
Sb& bW.loa in~ tD IsraeL tr.S. crz= 
taixts are Plll1DC !or mast at usa rsn.e11 
~ Bot:l ~~~ ~erea e=m­
sn. aUsets ar USUZ'3.DC!S af ·~.a1 
~·· iD tile ta=:re.. The ~rt 
did DIXI tZW U tmles iD t!1e past. Lsraei1 
~mes tl&ft oeea lJI,U1 m~~ 
tar ~ s,uems =at me cr..s. ;n-
11del1 U) Isnei ·~ ot d:l:'le-.. 
:Same~ IDdDWDt ~ tMi1eft 

SIICtJ ceaerou:s C'.S. p:rac:CciS • easare 
U.toyatty and m me= at muecu: aJ11es. .,,,,., cr.s. ~ ~ a= 
~ ~ t'tmft tJtmness Car CDe b1a'f:St 
~ c1e!mse~ "1rsda:t1 
beeD 1.11 &menc:a.u a.d'ft:Q.te. ·• says G.!f'­
atcl Sept at me ~ .tAsUmDt tor 
~ S!ud1a ill rnm1oa. 

: tLS. c1eteme ~~~ tmen.LlY deaf 
usat tu::Oavers tlet~ pay me cost at offSet 
~en=. and tZ2&t =rpara:e c:atf~ 
~er = any I%'!U ~ r:rcm me added 
~ 3ut tee GAO COUDd DOt on1Y tZat 
tile permnet tw~ tu.=U atfset 
acree=entS. 1M ttm..t ~ trJr cr.s.l 
iD:nsanent in rare:cn ccm;ames a= !or 
omer oUset dea.tin~ ··lft aemr a.un out 
of· camrac:: ;nooflt or ca~ ea:mDCS· ·• 
lA cme ~te ctea. U.S. (Se!ense c:Dml)!· 
aiel ~ceu a. Greet ~r&ZlOn tnat 
~ iD mecicu ~=- ~ra· 
:ur manutac:=-.:st. ~ wu-e-Oend· 1 

U1f ::a.c::ines. sottwan S)'!te~.s anct cex· ·
1 ,!.:.L 

. ·.••. 
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ion questions links witf1 .. ~J:aina; ·~om·p~rtY. de~_ie·s charg~e·s ·.·:-:-·· 1
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. . .. ~ ... . . . ·. . ' . - ..... ' . --- ,. ' . . ... : . .. . ::..·· .. •:.• . ;; . . . . .... . ~ ........ .. : .. 
leftts. •··· •. ·· ~-~·· ... · ·. ·. ··~· - --·~-belarmp Oil dlis qly md ~~ 

~~ s:,e:~!! -rho OiDele are DO sloudles.• lobbi coaponce priCdce. aDd cteanend leaN•tioa 
W"fV said. • addlD& ~d ~· ba beeD im- ·•., 8ddresl the problem. tt -=adlq to tbe 

rr HARTFORD - The Machinists pn:Mftl sceadiJy ICI ability tO produce aero- a&cmcut. .: ... · . ; .... ~·: -~ .f_ .:. • •· • . 

today caUed for an iiM:stiptioa ilno space ~ CM:r ~ pat ~ ADd ~If dae JAM pa its way, it will DOC ODiy be 
sk between Pratt&. \Vhicney aDd what becausi: -~ productioa req~ ~. iauDcn1. it will be illep1 ID Clb sac:b 
of!icia!s called "swcal sbops" iA maiD· labor, he~ wqes are appreciably bicb~ ,J·adftata&e of oppr tied CUaae wortcms.,. 

. :hina. ~ pay ~ed by ~ aad ~ m .. cbe m:Uoa sajcl. . .o\ ...... :. ... ~· -.... • • • • . • 

latilr. lac:raries aod other mdustrics.. 16" '
1 

- · • • -.. .. • . • • ~ . . • .. 
t both a Pri.tt officiaJ and an aerospace ID addition. be said. the aumber Of jobS ... ,.~:.M•cbm'!' .ha!e ~seems a~ or 
1t today rejected tbe suggestion that .·· "-... · ·· "'-A • .• ··an .a"~methods to.~ the~~.~ layo1fs at 

h . Ch' . rod . . UlVO~ m aerospace ..,.~ucaon m. u1 a- . .,., ....... -•:..a.. ·:..:._.uded. .. . 
·t·s op labor m ua as._P uc:mgJet·.-~China isD't enough:~·-~e·~ ~~t:m.·the·~.caumn:=ntmon~-w:~.llllilol.,, -•~2~ 
1e pa;u for PratL. . . . . ' ·; . aerospace labor base m the U.S.'· ... ?~ o.w.._than 500 jobs ~ost.~ ~k ~~~~; ... ~··:..:'~ 
:corchng to _the unaon, OUnese .worke~. ·. Machinists uriion ·omc:WS, :hoWe-Yet,~~ .u.ne ~~~ ~-part .!lf..~'· co~pany's 
m~ the equrvalent of only pe~1es a day coavinced otherWise: 'And ill ~odaY's·:st&te.'~effort to ~t 8,200_~r~er;sJr.~~)~ ~lcs. ~ 
xsng emp!oyed to produce airc:ra.ft ~n· . ment. union om.cials called on Pratt wOrker'S • the · ead .9~.- ~! .a ... move _.,~u.nc:Cd .m 
.'parts. for Pratt. As a. result. u~uon to beJp them ~e their case, ~Cf ~push ;:.January to ~mpc:nsate t'oz:;!-~ ~~e~·U:t 

:zals sazd, tbe compnny tS tangled 1n a for federal laws to stop suc:h practices. -:0::1 c· defense busmess aDd commeratJ aJrline 
ole-edged m~ral ~iler:nma- supporting ·: .. ~e aim is tO call on Con~ to hold _-<)rde.rs alike~· ..... " ... ":--:·~·:.N:r-~: .... !:·C' ·'"' .. _ 

·1 labor praCOCC$ tn tbe first pia~ and :..' . · ~-.;..~ ......... _._ • ., •·.4• ~:- -· .: ... -. - .,~u t;~n. •ll"lrW'".,q ..,,.,. - . 

i51~'V .S. jobs to do il '! : . -=-. . lrf i, ~;race tbat Pratt &. Whitney turns 
.be· = f shops of China to produce parts 
z made by workers right bere in Con· 
:ticut," according to a statement the 
ion distn'buted to Pratt workers today. 
e statement also asks workers to come 

.. :ward witb any evidence they may have of 
: _Pratt-Chinese link. adding once suffi· 
:at proof is pthered, the union will take 
; case to Connecticut's congressional del-
:ation. . 
~Mary Ellen Jones, a Pratt spokeswoman. 
dd tbe company does -sell engines in : 
lUna. And we bave been talking with 
otential partners." she said. as pan of the ' 
ompany's ongoing effons to compete in an 
acn:asingly ,&Joba.l marketplace. . 
l §ut ~the manufacture of aircraft parts is a · · :·:.:< :·.:::::::-::.::.:-~ .. :~.·.-:·-=···.·~ ·.···:: ::. :.:.: .-.~=· .. =.:·· :-.:::::: ::·:.::-:: :.· ... : .. . -:·:.·:>.:~ :·.:.:::::· .. : ::·.;. :-~·······-:::-: :· . : · ..... . 

-. ~histic:ated business requiriug equally · 
iophisticated and skilled workers. Jones : 
~&~d. nauy denying any use ot' sweat-shop 
~r. . 
:. MarJe Bobbi. an aerospace analyst with 
· Newtown-based Forecast lnu:mational. also 
said Pratt isn't very likely using Olinese 
sweat shops to produce high-technology en· 
pe paru.. 

;;.;... Pans for Pratt's industrial. psooturbine ea­
-:&:i.ne. convened from aircraft engines. are 
.; being made by the Chengdu company in the 
.: tr-[.'s Republic of China. Bobbi said. But 
·~ ~ages being paid workers there are 
l.. · J U.S. and European standards. he , 

. 'a&sa~" they're far removed !rom sweat-shop 1 
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DAR Case 91-312 Pentagon Acquisition Reform 

·considerable verbiage has been devoted to the quality factors of the 
logistical support program. For example, there has been question of the 
reliability of performance by the small business independents specifi~ally 
at Kelly Air Force Base and the F100 aircraft engine. One element of 
·shutting out the Independents is the introduction of a category called 
"Fracture Critical Parts". Significantly not a single small business 
supplied component was found to be the cause of engine failure or an 
aircraft crash. Another plus on the independence side of ledger is the 
face that the .mandatory overhaul and repair cycle was upgraded from 1200 
hours to 4000 hours. One can only surmise as to the under the fracture 
·critical parts only the OEM is allowed to supply the parts at heavy cost 
increase. 

ITY PROBLEM: 

serious problem arose at Voi-Shan - a supplier of proprietary 
fasteners. It was determined that the material did not comply with specs 
.and was "under strength" thereby jeopardizing safety factors in numerous 
·weapons systems - aircraft, tanks, et al. Investigation revealed the 
manufacture has been conducted by Japanese sources. 

'There was a number of items which -·if OEM's are placed in administrative 
control circumvent the 1984 Goldwater-Nichols Competition In Contracting 
Act. 

1. Blueprints from OEM's rather than as currently structured. 
Small Businesses now obtain the blueprints, specifications and 
tegulations fro~ the services in 4 to 6 weeks. We have been 
informed that depots encounter a 4 to 6 months delivery factors.: 

2. Minor changes - particularly dimensions - necessitate a 
re-qualification by an established alternate source. This 
practice can well delay a procurement freezing out an economical 
source and elevating the OEM to being the only qualified source 
at increased cost. 
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FlOO-PW-229 FAILURES 
AFFECT F-1 5E READINESS 
STANLEY W.ICANDOO/NfYt/ YORK----------------

Two bock~ engine fatlur. in fwo 
AJaaka-baaed U.S. Air Force F-15Es 

haY. M.ft the set\'ic. with unflyab'- fight­
fir /bombers and an array cl unanswwed 
quelfiona aunoounding ...., tftat faMed to 

~ pr.did operational sar.s '-"" 
... encountered by the aircrafr' s Pratt & 
Whitney F 1 ()().P\N-229 ~nts. 

Twenty-three enginea-ot least half 
of tfte powerplontl in the 20 F 1 00-f"W. 
229~.-.d F-15Es baled at Elmendorf 
AFB, Alaska-nave been ,.moved from 
Right status after two of the aircraft suf· 
f.red in-flight engine failures in a sin· 
gle week. 

According to Air Force officials, both 
aircraft 'N'8f'&operating from Eiebon AFB, 
AJoska, due t:o repair runway wor* at El· 
mendorf. The first engine fai'- · 
unt was uncontained and oc· 
curred on June 1 0 when an 
F-15E was climbing to alti· 
tude.·The second, a contained 
failure, followed on June 17 
and occurred when the pilot 
was Rying a •rc:rtner benign• 
Right profile. Botn pilots were 
able to land their aircraft safe. 
ly, but in the first instance the 
F-15 was forced to land on 
a commercial strip in Galena, 
Alaska. 

Early analyses by Air Force 
officials indicate that the en· 
gine failures are a continua· 
tion of fourth stage turbine 
blade-cracking problems that 
first surfaced in the Pratt & 
Whitney_ F 1 00-229 powerplant about 
one year ago. 

APPROXIMATB.Y 75 F-15Es based at El· 
. mendorf. Lakenheatn, England, and Ne'­
lis AFB, NeY., ulnmatety will be affec:ted 
by the ailing F1 00.229s. To dote, Laken­
heoth' s F-15s have been trou~. prob­
aDfy because international ogntements r• 
str'id their open:rtional higMpeed, ~ 
flight Cldivitieto--eonditions wnich appear 
10 promote ri\8 c:roc:King probMtm. To CI'IOid 
,.Picating the conditions under which the 
blades failed, all F 1 00-229-powered f. 
15Es will be restricted to speeds under 
550 let. at low altitude~, at least until an 
interim fix is implemented. 

Owe to interim blade fixes initic:rted eor· 
lier this year, some 54 F-16C/Os based 
at Mountain Home Af8, Idaho; McEntire 
AFB, Go., and Nellis AFB are not im· 
mediately affected by the b1ade-cracking 
:problem. 

To ~t additional engine failu,.s, 
Pra1t and the Air Foree have mandated 
blade chong .. in many F 1 ~229s pow­
ering F-1 SEs. Specifically affected are 
ail F-15E.oc..d F 1 00.229 engines tnat ac· 
cumu~ more than 200 tac:ric:aJ cycles 
prior to the in.-,llanon of engine confi'OI 
vibration OYOidanca software earHer this 
year. T W~enfy-OM engines are immediat.­
ly ahc:tad at Elmet .dorf 01 'Nell 01 the two 
~ira thor already up. ielad failu,._ 
a total of 23. 

To expedite the return of Elmendorf's 
F-15Es to operational statu~e aircraft 
would be used to support forces in Ko­
rea in time of 'NOr-fhe Air Fon:e last weeK 
began to ship replacement blades to the 
base. All of the blades incorporate an in-

Fl ()0.229 propulsion problems ultimate­
ly will affect tt. operational status of ap­
proxirnafaly 75 F-15Es worldwide. 

terim configuration developed to tem· 
porarily fix F 1 00-229s powering f. 
loC/Ds. 

Engine modules and 1 2 engines pulled 
from McDonnell Douglas and Lockheed 
aircraft production lines also are being dt­
taded to Elmendorf. Additionally, two more 
powerplants undergoing overhaul and r• 
pair and two at Edwards AFB, Calif., also 
were expeded to be sent late last week to 
help aii~BViate the situation. 

Air Force officials belieYe they have suf· 
ficient assets to cover the localized engine 
shortage ot Elmendorf, and they ore con­
fident all aircraft affected by the engine 
problem will return to operational status 
in Y¥eral weeks. Typically, it takes three 
ckrys to remove an engine. reblade it and 

,.install it. Officials said several set~ of 
biades were expec:r.d to reocn "'- bale 
last week. and that Pratt & Whitney per­
sonnel had been diapa1Ched to auist in 
,.,. ~ing effort. 

In contrast to ~ding, r~ing on 
F-15E' s engine taw leu time, typical· 
ly several houn. H~. of the 16 en­
gines pksnned for di~ to Bmendorf, 
onty nine a,. equipped with intwim fix­
• that eHmin~ the turbine ~ac:k· 
ing problem and the 550-b. Right ~ 
restriction. 

F 1 00-229 fourtft.stoge turbine blade 
problema -.... firsr diagnosed cabou1 one 
year ago after two Sm.~ F-15Es 
aufr.red ~e failures in April and June, 
1993. lrwestigation of the initial failure 
determined a casting def.c:t caused the 
blade to break. 

As a result, blade inspections were 
stepped up, an extensive reblading ef. 
fort was instituted and all suspect blades 
were purged from the F 1 00' s logistics 
system. When a second failure occurred 
in what was assumed to be a defect-free 
blade in June, 1993, analyses led offi· 

ciols to a new reason for the· 
failures. 

From engine tests rvn in the 
spring and fall of 1993, offi­
cials were able to deduce that 
~ vibrcmonol proOjems were 
causing the failures. First, 
small blade cracks were be­
ing iniHated when the engine 
was operanng in Cl'\lise po~ 
er ranges ot some specific al­
titudes and engine speeds. 
The crac:k.s were tnen propo· 
gating due to the combined 
effects of the cruise power 
range vibration and o non-in­
tegral (non-resonance) vibra­
tion tnat occ:urs when the en­
gine operates in the military 
power regime. 

To all..-iate the blade-cracking, Pratt 
and the Air Force decided upon o single 
long-ferm fix and separate inferim fixes for 
F 1 00.2291)0Wef .d F-16C/Os and F-15 Es . 
The long-ntrm fix called for ~ping a 
more robust blade and disc assembly in 
which the blade root and disc are 
widened. This design, wnich adds 1'3 lb. 
to the engine, is now undergoing ground 
ctualification '-ting and is exped8d to be 
available in November. 

SINCE THE F-16 is a singl ... ngined air· 
craft, the short-term fix for its F 1 00.229s 
focused on operational safety. Cons• 
ctuentfy it was decided to replace the orig­
inal bill of material fourth-stage turbine 
blcides with an interim blade. The interim 
blades, which were fielded in April, have 
a redesigned shroud that improves their 
damping charac:reristics. 

In addition to the interim blade. offi· 
ciols also plan to install software that 
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HEADUNE NEWS -----------------------EDo~. "~:.· -:~:~ : 
should allow the powerplant.'s digital 
-'edronic: engine con~ (OEEC) to aYOtd 
conditions that generate crack-initiat­
ing vibrations. This aoftware is under­
going operational tests and should be 
~i&abie this summer. 

A W PBt&IT SHOIT·TBM solution waa 
app~ for u• in the F1 00.229 ~ 
wed F-lSE becauM F-15E engine blades 
had already been heaYity inapec:Md fol­
lowing ttte firsr four!ft blade faifu,.. Ad­
ditioldty, tt. first failu,. aiao promJ*d 
Air Force officials to change F 1 00.229 
ubine bb* in f·15Es once they ac:r:v­
""*-d 600 taclic:al c:ydea. 

Aa a ~ t:J tt.. iftspedions and ,. 
cm-nts, Air Farce and c:ontradOr ~ 

. Wt that riab ...,.. low and palled 
on periorming intwim b6ade rwrofits. ln­
..,.;, they be'i..d that if the engines ac­
c:umubted f.wer than 300 tadic:aJ cydea, 

··-;· 

and if vibration OYOidance software was 
added to tfte engine' a DEEC£, their bill 
ol matwial bOdes woukf last until the per· 
manent fix waa instailed. The OEEC ~ 
ware was fi-'ded in April. But the two i~ 
fight faitur. that OCICVr1W::J this month hcPie 
c:hol&enged the wisdom of not rebloding 
the F-1 SE' s F 1 00.229s. 

Preliminary anofylea of the blades and 
disc:a reco•• .d from t+tis mon1h' s failu,.. 
point to troubles with the powerplant's . 
fourth ~~age turbine b&ades. According to 
Air Force oifidaU, c:a6c:u6ationa now indi­
c:~ that the failed four!ft stage blades 
ww. subjed.d to non-4nt~tgral vibratory 
...... that~ about SO% 9*1*' than 
those genen:n.d in Ml1s laat year at the 
USAF's Amo6d Engineering ~t 
Centw near Tullahoma. Tenn. 

OfRcials now theoriza that b'ade crack· 
ing growth occvrT.d at a far greaMr rat11 

than was anticipated due to ft\e higher 
tftan exped8d snues. The real iuue, ac 
cording to USAF officials, is why there was 
such a large Yarianc:a between predidee 
... ~and IMs enc:ou~ in ac· 
tuc:ft Right. lrweatigators and reaearehers 
hope to find out soon. 

Oeapit. the dearri\ of information sur­
raunding the dispamy in antic:ipa-.d --.. 
•· the Air Force and Pratt lat. last week 
wwe mcMng torwards aga • .,.., on a ,.,., 
i...,;m fix for the F-15Es; 

ACCOIDING TO USAF officials, a fa­
¥0Nd option is tc rwtrofit the F 1 00.229-
~ F-15E fleet with intwim biades 
~loped for tft. F-16C/O' s F 100.229 
engines. Altwnatively, if the new, per· 
manent blada/diac: r.a.sign is aYOilable 
before the completion of the interim 
blade retrofit, tfte pemtanent fix woulc 
be installed. • 

:COMANCHE PRODUCTION ing~g~~~-i~"-;~: 
~SLASHED IN FIRST FIVE YEARS ~=:~::~~m:~~~s:~ 
... . . · .. about how we are doing. • 
DAVID FULGHUM/WASHINGTON---------------- The first flight of a Comanche prototype 
w was slipped from NOvember, 1995, tc ·p rodudion aithe f;rst RAH-66 Comancne is simple lack of funding. The U.S. Army early 1996. The second prototype will fty 

sccut/anoc:k hal~ nos been~ has given maintenance of a •targe force first in mid-fiscal 1998. A third pro~ 
ed up six momhs, but the total number or structure priority CMtr modernization,, a will not be built; however, three lo¥Hate 
aircraft to be built in the first&.. y.ors of Congressional sfaff member said. "You initiaJ production ain:raft wi!l be used as 
the program has been Uasned. · can say· almost any program ha$ too llltaitaait in811od fAW&sT June 6, p. 81 ). 
!-The Army's new h.Micopter program will. much concurrency.•· · . . · • Conducting the final EMO demonstra-
1)roduce 1 53 Comanches between mid- Critics daim that unmanned aerial Ye- tions with ~production aircraft will 

.···Ffscal2000 and the end of 2005 ina.ad hides lika th& Army's Hunter or the joint" noronty SCMt the cost of building an EMt 
~ Z' ortn. 408 that had been sc:heduled, ac· service Pier 2 UAV could do the recon- .. ptutofype, but also address c:rffic:ism of the 
: t!carding to Brig. Gen. OrUn Mullen, th& naiuanc:e rQe mont cheaply and with leu AH-64Apoche program that operational 
~J~'s Comanche program manager. danger to aircrews. . . t.anng was conducted with a nonrep ... 
·. ~ Mullen said the Army had chosen a An additional alteration of the program sentational airc:rcft, Mullen said. i 
-~very conservative ramp• to fulkc:ale pre> was to smooth the demonstration/valida- tHE NEW SOIEDULE will result in prO.. 
duction to mitigafe changes or refrofits tc tion and engineering and manufadUring duction of three Comanches in Fiseal 
early production helicopters. development (EMD) stages into a single 2000, eight in 2001, 10 in 2002, 12 in 
- 1HE CHANGE IN SCHEDULE ~ was por· · d.Mtlopment phase. 2003, 48 in 2004 and 72 in 2005; 
~ as a response to Defense Dept. con- ·•People hCMt thought w. a,. try;ng tc where Muilen' s program chart ended. The 

···c:.ms-en particular, the conYentional sy• either start EMD early~ aYOid the deci· rat. ewmualty will reach 120 helic~.., 
.-ns c:ommittM of the Oef.nse Acquisition lion pnx:811; (butJ we',. not, • Mullen said. per y.ar, but the exad year has not 

:·BoOrd (OA6)-that there was too much •frankly, we're adding to the trips we been Mt. The prw-tious schedule had 
c:ancurntne:y in the program. would make • to the Pentagon and Co~ 66s being built. at a rate of 24 in 200 
., -rhey said, 'we a,. concemed with the sr-s by scheduling mar. rwvtewa to ex· 48 in 2002, 96 in 2003 and 120 in 
accumulation of lisa CIIIOCiatad with en- piain and justify the program. 2004 and 2005. 
gineering changes,'• Mullen said. . Readiness of the first operational 
· Comanche program officials decided manche unit would slip six months fro 
the best way to answw these conc:.ma was Headline News cO'ierage continues with eany 2003 to late 2003. Mullen sa 
to make ~pment and production of these space and military stories: t+tat so far there is no change in the p 
the RAH-661onger, 8ower and men car. • lntelaat 702 undergoing initial check- duction objective of 1 ,296 total ai 
ful, he said. FuU rate production of 120 aut in geosynchronous orbit ...•....•.•••••.•.. 81 but •t would nat be surprised if t 
aircraft per v-ar will not be reached until • M5 booster dewbpment problems will eYOived [downward] as force struc:fu 
after 2005 inwad ·of in 2004. delay scientific millions until '96 .••••....••• 82 [shrink].• 

:.:-; • 1ne new Comanche d..,.&opment plan • lnmarsat soon to select telephone ser· Program officials haYe decided to a 
shows •a very c:onlei'YOtiYe ramp-three, vice connUation ..•...••..............••••.•.•. 83 don the helicopter's triple redundant 
eight, ten, twelv.-that mitigates or r• • USAF to acquire two C-130Js from Loc:k· ty system where it makes significant 
duces the c:hanc:e of having large numbers heed for ~luation ....•..•.........•........•..•. 83 ings in design or production casts, 
t:J aircraft-that~ to~ changes made • HMS Vanguard fires second Trident at the cost of added weight. 
on them, • Mullen said. ballistic: missile off Florida ...................... 84 For example, •Jt allowed us tc use 
-~ Congressional critics contend that the • F I A,.l8E/F on trac::k for f;rst Aight in late minum instead of (more expensive] h 
rwal reason for the program's slowdown '95, based on c:ritic:af design n1Yiew ...... 84 um aluminum,• Mullen said. 
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AT~CBED IS AN INDEPENDENT ANALYSIS OF r-100 ·ENGINE &£PLACEMENT 
PARTS PlliC!:S AS THEY WOtn.D BE SUBJECT TO COST •ucz INCKEASES. 
IN ESSENCE TEE AIR rORCE WOULD BE'PAYING MORE FOR LESS. YOU KAY· 
WISH '1'0 HAVE TBE GAO CONJ)Ut:tr TBEIK OWN INVESTIGATION TO VEKI!'Y OR 
REFUTE TBE PROJECTION ON 191 COMPONENTS. . 



In 1992, Kelly Air Force Base identified 411 engine components in the 

F-100 that they determined should be designated as fracture critical or 

durability critical. This terminology was not an adjective used to 

- describe jet engine components as a result of any catastrophic disaster 

or simulated flight failure analysis, but rather a definition buried in 

-a 1984 Military Standard for the Engine Structural Integrity Program. 

Once uncovered, it has become the focal point of attention at Kelly by 

prov1dinq a loophole to the 1984 Competition in Contracting Act by 

allowing the Air Force to rescind contractor approval to manufacture 

hese components and direct these orders back to the prime manufacturer. 

Contractors who previously _supplied specific components to the Air Force 

suddenly found their approvals withdrawn, their contracts terminated for 

the convenience of the government, and the re-qualification requirements 

J imposed by the Air Force so ludicrous that even the prime manufacturers 

would be hard pressed to meet them. 

I 

I 

-I 

f-1 

All .of th.is translates to dollars, frivolously spent at the taxpayers 

expense. Bow much? Based on a current analysis of Pratt & Whitney's 

stock list price to the government and the last competitive procurement 

price of 191 fracture/durability designated components, the government 

would save over $400,000.00 per r-100 engine or $1.4 Billion for one set 

of the 191 fracture/durability components if they competitively procured 

t-hese items for the 3400 F-100 engines currently in US Air Force 

Inventory. 

-----------------------------------



The figure of $1.4 Billion does not include the unfathomable 

cost being incurred in ongoing termination settlements and 

re-procureme~t charges. 

National Health Care, Flood and Drought Relief as well as the 

·Entitlement Programs would benefit tremendously from the savings 
- ... 

realized through competitive procurement. The Ai% Force could purchase 

. over 400.new F-100 engines, or 56 F-16 aircraft or 3 C-17 aircraft. The 

Air Force would be well served to re-invest the savings from competitive 

_procurements to support their needs instead of continuing to request 

dget increases in a time of spending reductions. 

The Defense Budget historically has been based for the last ten years on 

competitive procurement of replacement spares, which has allowed DOD to 

reduce its annual expenditures for spares while maintaining consistent 

inventory stock levels . 

. It is not the government's responsibility, nor should it be the 

·government's task to insure the prime manufacturers are suppo~ted with 

defense procurement acquisition levels that defy the overall world-wide 

economic slowdowns. The government should insure that both the small 

·business community and the prime contractors are adequately supported to 

maintain their existence, taking into consideration overall defense 

~utbacks and current economic factors. 



I -

At a time of increased pressure to reduce the budget/deficit, it is 

unconscionable that the Government would place itself in such a 

precarious position as to have to choose between mission readiness or a 

5elf serving OEM eniichment program. 



PRACTURE CRITICAL/DURABILITY CRITICAL PARTS 

PART 
NOON BOMBER -
ACTUATOR PRIMARY 4052340 
ACTUATOR PRIMARY 4074746 

STOCK BREAK OOT BREAK OUT 
LIST PRICE PRICE SAVINGS \SAV D --

9674.21 7075.47 2598.74 27% 
10881.19 8018.86 2862.33 27% 

~~------------------------------~---------------------------------------AIR-OIL COOLER UA535953-7 1365.99 1037.40 328.59 24\ 

----------------~-~------------------~------------------~---------------BEARING NO 2 
BEARING NO 2 
BEARING NO 2 

4000352 
4000425 
4037050 

1737.84 
1737.84 
1737.84 

1375.00 
1375.00 
1375.00 

362.84 
362.84 
362.84 

21\ 
21\ 
21% 

--------------------------------------------~------------------------~-BEARING NQ 3 
BEARING NO. 3 
BEARING NO 3 
BEARING NO 3 

4035421 
4035594 
4048700 
4056777 

2144.19 
2144.19 
2144.19 
2144.19 

1650.00 
1650.00 

. 1650.00 
1650.00 

494.19 
494.19 
494.19 
494.19 

23% 
23% 
23% 
23\ 

------------------------------------------------------------------------BEARING NO 4 
EARING NO 4 

ING NO 4 
ING NO 4 
ING NO 4 

4059297 
4059298 
4059299 
4059349 
4061007 

1712.56 
1712.56 
1712.56 
1712.56 
1712.56 

1355.00 
1355.00 
1355.00 
1355.00 
1355.00 

357.56 
357.56 
357.56 
357.56 
357.56 

21\ 
21% 
21% 
21% 
21% 

------------------------------------------------------------------------BEARING NO 5 
BEARING NO 5 
BEARING NO 5 
BEARING NO 5 
BEARING NO 5 

4055599 
4066596 
4066597 
4066598 
4067082 

1202.05 
1202.05 
1202.05 

•1202.05 
1202.05 

983.00 
983.00 
983.00 
983.00 
983.00 

219.05 
219~05 
219.05 
219.05 
219.05 

19% 
19% 
19% 
19% 
19% 

---------------------~-----~--------------------------------------------SLADE COMP STG 2 4041272 
BLADE COMP STG 2 4051092 

762.19 
34.22 

561.71 
25.07 

200.48 
9.15 

27% 
27% 

---------------------------------~-------~-------------------~~---------BLADE COMP STG 4 4063904 47.97 35.75 12.22 25% 

------------------------------------------------------------------------BLADE COMP STG 5 4040205 39.83 30.78 9.05 24% 

~-------------~---------------------------------------------------------BLADE COMP STG 6 4040806 43.67 34.98 8.69 ·21% 

·------------------------------------------------------------------------BLADE COMP STG 8 4044908 
SLADE COMP STG 8 . 4052808 

39.22 
34.88. 

30.18 
27.73 

9.04 
7.15 

24% 
21' 

~-------------------------------------------------------------------~---
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PllAC'l'tJRE CRI'l'I CAL/DORAB I LI TY CRITICAL PARTS 

PART STOCK BllEAlt OOT BllEAlt OUT 
NOUN NUMBER LIST PRICE PRICE SAVINGS \SAV D - --
BLADE COMP STG 9 4040809 32.93 26.38 6.55 19% 

~--------------------------------~--------------------------------------
BLADE COMP STG 10 4040810 33.85 26.50 7.35 22% 

BLADE COMP STG 11 4040811 33.80 27.80 6.00 19% 

BLADE COMP STG 12 4040812 31.94 25.86 6.08 20% 

BLADE COMP STG 13 4040813 35.42 27.26 8.16 23% 

------------------------------------------------------------------------BLADE RTG ASSY 4066777 

4057239 

E TURB STG 1 4057491 

.·BLADE TURB STG 2 4057002 

BLADE TURB STG 4 4067004 

CASE ASSY 10-13 
CASE ASSY 10-13 

4056162 
4062766 

231.82 

21468.98 

802.70 

462.82 

133.87 

14360.60 
9643.41 

176.00 

14500.00 

152.50 

113.00 

118.00 

11362.00 
1794~45 

55.82 

6968.98 

650.20 

349.82 

15.87 

2998.60 
7848.96 

24% 

33% 

81% 

76% 

12% 

21% 
82\ 

~---------------------------------~------------------------------------CASE ASSY COMP 4040995 3283.81 2420.00 863.81 27% 

~~---------------------------------------------------------------------·CASE ASSY COMP 
CASE ASSY COMP 

4037989 
4046497 

81.67 
9199.88 

60.63 
6780.00 

21.04 
2419.88 

26% 
27% 

------------------------------------------------------------------------:CASE ASSY DIFF 
CASE ASSY DIFF 

4068322 
4070870 

79942.41 
79942.41 

22174.00 
22174.00 

57768.41 
57768.41 

. 73% 
.73% 

--------------------~-----------~---------------------------------------·CASE FAN INLET 4001727 41849.70 30235.00 11614.70 28% 

------------------------------------------------------------------------CASE FAN STG 3 4043285 4340.27 3400.00 940.27 22% 

~-----------------------------------------------------------------------
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FRACTURE CRI TI CAL(DURAB I L I '1'Y CRITICAL P AllTS 

NOON 

;CONVERG NOZZLE 

PART 
ROKBER 

4077809 

STOCK BREAK OUT BREAK 00'1' 
LIST PRICE PRICE SAVINGS . 'SAV D --

1358.99 980.00 378.99 28\" 
---------------~---------------------------------------------------------
COUP ASSY GEARBOX 4067183 778.78 389.00 389.78 SO\ 
------------------------------------------------------------------------
DAMPER BLADE 4024039 3.69 2.13 1.56 43\ 

------------------------------------------------------------------------
DAMPER BLADE 

DISK COMP 

DISK COMP 

K COMP 

K :COMP STG 8 
DISK COMP STG 8 

DISK COMP STG 9 

DISK COMP STG 10 
DISK COMP STG 10 

DISK COMP STG 11 

DISK TURB STG 1 

401.2715 

4059171 

4069904 

4030605 

4040108 
4061508 

4022609 

4022610 
4069910 

4022611 

4059091 

4.96 

14472.58 

10290.52 

9270.54 

9186.13 
9186.13 

18463.13 

8687.94 
8687.94 

16646.82 

24027.64 

1.68 

11800.00 

8142.00 

5750.00 

5300.00 
5970.57 

12345.50 

5800.00 
7150.00 

13000.00 

9475.00 

3.28 

2672.58 

2148.52 

3520.54 

3886.13 
3215.56 

6117.63 

2887.94 
1537.94 

3646.82 

14552.64 

67% 

19% 

21\ 

38% 

43% 
35% 

34% 

34\ 
18% 

22% 

61% 

------------------------------------------------------------------------DISK TURB STG 2 4059092 22209.28 6996.00 15213.28 69% 

------------------------------------------------------------------------DISK TURB STG 4 4043704 10590.97 9127.00 1463~97 14% 

--------------------~-----------------------------~---------------------·DIVERGENT NOZZLE 4056264 1790.36 1234.00 556.36 32% 

~-----------------------------------------------------------------------DIVERGENT SEAL 
DIVERGENT SEAL 

4072683 
4076459 

442.14 
455.41 

347.90 
402.00 

94.24 
53.41 

18% 
12% 

~-----------------------------------------------------------------------
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PAGE 4: 

l'KAC'rtJRE CRI TI CAL/!?ORAB I LI'l'Y CRITICAL PARTS 

PART S'l'OClt BREAK 00'1' BREAK OUT 
NOUN N"DKBER LIST PRICE PRICE SAVINGS 'SAV D - --
DRIVES HAFT COMP 4047579. 14802.49 11320.00 3482.49 24% 

~--------------------------------~--------------------------------------DUCT FAN FORWARD 4046405 
DUCT FAN FORWARD 4065899 

46174.90 
36847.00 

38000.00 
31500.00 

8174.90 
5347.00 

18% 
15% 

------------------------------------------------------------------------DUCT SEG TURB 4057521 137.19 109.90 27.29 21% 

------------------------------------------------------------------------DUCT SEG TURB 4070422 119.52 95.75. 23.77 21% 

-------------~----------------------------------------------------------DUCT.SEG TURB 4066963 

DUCT SEG TURB 4063721 

L OIL COOLER OA539800-1 

OX COVER 4047095 

GEARBOX LINK ASSY 4031264 

HOUSING ASSY BRG 
HOUSING ASSY BRG 
SOUSING ASSY BRG 
SOUSING ASSY BRG 
BOUSING ASSY BRG 

4018466 
4018467 
4035597 
4040-284 
4061549 

472.58 

459.65 

6113.15 

456.78 

54.93 

1361.45 
1361.45 
1361.45 
8188.98 
1361.45 

398.00 

405.14 

5031.00 

327.00 

44.00 

1200.00 
1200.00 
1200.00 
6035.00 
1200.00 

74.58 

54.51 

1082.15 

129.78 

10.93 

161.45 
161.45 
161.45 

2153.98 
161.45 

16% 

12% 

18% 

29% 

19% 

12% 
12% 
12% 
27% 
12% 

-------------------------------------------------------------------------HOUSING 4068639 1579.66 1300.00 279.66 18% 

~-----~-----------------------------------------------------------------HOUSING 4057683 146.48 124.00 22.48 16% 

~------------~----------------------------------------------------------LINER ASSY 4057394 310.31 287·. 66 22.65. 8% 

------------------------------------------------------------------------LINER COMB 4066944 10352.24 8650.00 1702.24 17% 

------------------------------------------------------------------------.LINER CONVERG 
LINER CONVERG 

4060955 
4068401 

95.61 
95.61 

87.22 
87.22 

8.39 
8.39 

9% 
9% 

~-----------------------------------------~-----------------------~-----
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ntAC'l'ORE CRITICAL/DURABILITY CltiTICAL PARTS 

PART STOCK BREA!t OUT BU!Alt OUT 
NOUN NmlBER LIST PRICE PRICE SAVINGS 'SAV D --
NOT ORIVESBAFT 4026463 463.43 349.00 114.43 '25% 
NUT DRIVESBAFT 4047224 3482.26 1735.00 1747.26 51% 

--------------------~~--------------------------------------------------OIL TANK 
OIL TANK 

RING ASSY BRG 4 

4043867-706 
·4 0 6 6 7 2 4- 7 0 0 

4071088 

5911.33 
6258.14 

5560.76 

3900.00 
5350.00 

5027.00 

2011.33 
908.14 

533.76 

35% 
15% 

10% 

------------------------------~------------------------------~----------· RING ASSY IN 4037628 10800.09 1250.00 9550.09 89% 
·RING ASSY IN 4061761 3077.16 2124.50 952.66 31% 
RING ASSY IN 4067727 1078.48 922.00 156.48 15% 

~-~----~----------------------------------------------------------------
RING ASSY OUT 4032800 8172.97 769.28 7403.69 90% 

ING ASSY OUT 4060230 2001.33 1764.00 237.33 12% 

---------------------------------------~----------~------------------NG ASSY TURB 
RING ASSY TURB 

RING ASSY TURB 
RING ASSY TURB 

RING SEG TURB 
RING SEG TURB 

SEAL AIR BRG 4 
SEAL AIR COMP 

4023077 
4063436 

4042692 
4066127 

4057764 
4066963 

4036962 
4066997 

2173.45 
1184.74 

. 988.93 
363.05 

238.25 
472.58 

1600.73 
10818.92 

563.00 
975.00 

761.00 
320.00 

210.00 
398.00 

725.00 
2660.00 

1610.45 
209.74 

227.93 
43.05 

28.25 
74.58 

875.73 
8158.92 

75% 
18% 

23% 
12% 

12% 
16% 

55% 
76% 

------------------------------------------------------------------------SEAL AIR COMP 4064666 1394.38 1000.00 394 •. 38 29% 

------------------------------------------------------------------------SEAL AIR COMP 4061280 1872.55 1380.00 492.55 '' 27% 

------------------------------------------------------------------------SEAL AIR COMP 4064667 1685.21 1350.00 335.21 20% 

------------------------------------------------------------------------.SEAL AIR COMP 
SEAL AIR COMP 

4064670 
4079078 

2446.25 
2446.25 

2375.00 
2375.00 

71.25 
71.25 

3% 
3% 

---------------------------------------------~--------------------------SEAL AIR COMP 4062764 4008.85 2711.00 1297.85 33% 

~-----------------------------------------------------------------------SEAL AIR COMP 4062765 2963.71 2250.00 713.71 25% 

----------------------------------------------------------------------



I PAGE 6: 

I 

I 
I 
I 

I 

I 

I· 

I 

1· 

1 

I 

NOUN -
SEAL AIR COMP 

nAC'l'ORE CRI'l'I CAL/DORAB I LI'l'Y CRITICAL PARTS 

PAR'l' 
NmiBER 

4061976 

S'l'OCK 
LIS'l' PRICE 

. 1916.20 

BREAK OUT 
PRICE 

1577.00 

BllEAK OUT 
SAVINGS 

339.20 

'SAV D --
18% 

~-~----------------------------~~--------~--~----------~~--------------SEAL AIR COMP 4061977 2902.85 2389.00 513.85 18% 

------------------------------------------------------------------------SEAL AIR ·caMP 
SEAL AIR COMP 

4050978 
4061978 

1547. 58· 
1682.57 

1080.00 
1240.00 

467.58 
442.57 

31% 
27% 

---------------------------------~--------------------------------------SEAL AIR COMP 4061979 1860.42 1472.00 388.42 21% 

----------~----------------------------------------------------------~-SEAL AIR COMP 
SEAL AIR COMP 
SEAL AIR COMP 

SEAL AIR COMP 
AIR COMP 
AIR COMP 

4043280 
4050980 
4061780 

4041591 
4047471 
4061771 

2916.74 
2916.74 
1519.49 

2887.20 
2887.20 
1698.74 

1970.00 
1970.00 
1299.00 

1240.00 
1240.00 
1398.00 

946.74 
946.74 
220.49 

1647.20 
1647.20 

300.74 

33% 
33% 
15% 

57% 
57% 
18% 

----------------------------------------------------------------------SEAL AIR COMP 4047472 2931.62 1980.00 951.62 33% 
SEAL AIR COMP 4061772 1430.16 1177.00 253.16 18% 
SEAL AIR COMP 4041592 2931.62 1980.00 951.62 33% 

~------------------------------~---------------------------------------
SEAL AIR TURB 
SEAL AIR TURB 

4057764 
4064338 

238.25 
1266.15 

210.00 
1058.00 

28.25 
208.15 

12% 
17% 

~~~--~------------------------------------------------------------------
SEAL AIR TURB 
SEAL AIR TURB 

4063721 
4064337 

459.65 
2764.81 

197.00 
2099.00 

262.65 
665.81 

57% 
24% 

~-------------------------------~------------~----------------------~--SEAL ASSY FACE 
SEAL ASSY FACE 

4031516 
4031517 

1296.28 
1296.28 

929.65 
929.65 

366.63 
366.63 

29% 
29% 

-----------------------------------~--------------------------------~-~-SEAL 'ASSY FACE 
SEAL ASSY FACE 

4033283 
4012468 

603.83 
670.60 

445.00 
313.90 

158.83 
356.70 

'27% 
54% 

~----------------------------------------------------------------------SEAL ASSY FACE 4035883 1311.34 700.00 611.34 47% 

------------------------------------------------------~-----------------SEAL ASSY FACE 
SEAL ASSY FACE 

4014756 
4014757 

1387.73 
1387.73 

. 910.00 
910.00 

477.73 
477.73 

35% 
35% 

~-----------------------------------------------------------------------
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NOUN 

STATOR ASSY 

FRACTURE CRITICAL(DURABILITY CRITICAL PARTS 

PART 
R'OMBER 

4064066 

STOCK 
LIST PRICE 

22783.20 

BREA!t OUT 
PRICE 

7160.00 

BllEAlt OUT 
SAVINGS 

15623.20 

'SAV D --
69% 

-------------------------------~----------------------------------------STATOR ASSY 4064067 22286.70 6850.00 15436.70 70% 
------------------------------------------------------------------------STATOR ASSY 4064068 21429.44 6606.00 14823.44 70% 
------------------------------------------------------------------------STATOR ASSY 4064069 17368.52 6560.00 10808.52 63% 
-----~---~-------------------~------------------------------------------STATOR ASSY 
STATOR ASSY 

4064071 
4067481 

8714.93 
17214.69 

5916.26 
7819.60 

2798.67 
9395.09 

33% 
55% 

------------------------------------------------------------------------STATOR ASSY 
TATOR ASSY 

. 4056232 
4067482 

15454.44 
21877.41 

10900.00 
10856.61 

4554.44 
11020.80 

30% 
51% 

------------------------------------------------~------------------4064083 5760.77 4640.00 1120.77 20% 
;-~------------------~-~----------------------~-------------------------SUMP ASSY BRG 4053992 218.66 157.00 61.66 28% 

SUPPORT ASSY 4034875 5221.99 4494.00 727.99 14% 

SUPPORT ASSY 4041794 5407.43 3985.00 1422.43 27% 

------------------------------------------------------------------------SUPPORT ASSY 4034246 2437.01 1445.00 992.01 41% 

---~---------------~---------------------------------------------------SUPPORT DUCT 4055259 3738.40 2608.86 1129.54 31% 

---------------------------------------------------~--------------------·SUPPORT DUCT 
SUPPORT DUCT 

4063469 
4070421 

858.75 
3188.68 

833.00 
1267.00 

25.75 
1921.68 

3% 
61% 

------------------------------------------------------------------~-----.. . . 
SUPPORT RING 4066128 1490.65 1313.87 176.78 

------------------------------------------------------------------------SUPPORT RING 4061514 1346.92 1079.00 267.92 20% 

------------------------------------------------------------------------SUPPORT SEAL 4065651 8364.26 6350.00 2014.26 25% 

~-----------------------------------------------------------------------SUPPORT SEAL 4028004 5814.38 4285.00 1529.38 27% 

------------------------------------------------------------------------
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!'BAC'l'URE CRITICAL(DURABILITY CRITICAL PARTS 

PART STOCK BREA.It OUT BllEAlt OUT 'SAV D 
NOON H'OJIBER LIST PRICE PRICE SAVINGS ---
SUPPORT STATOR 4037612 11405.34 4054.81 7350.53 65% 
SUPPORT STATOR 4056576 14256.47 8949.00 5307.47 38% 
SUPPORT STATOR 4073624 14256.47 12188.00 2068.47 15% 

~~----------------~-----------------------------------------------------
SYNC RING ASSY 4043182 6302.63 5000.00 1302.63 21% 

. ·----~-------------------------------------------------------------------TIEROD NUT 
TIEROO NUT 
TIEROD NUT 
TIEROD NUT 
TIEROD NUT 

4027072 
4046.424 
4054479 
4059418 
4070809 

9.24 
4.19 
7.01 

10.08 
34.29. 

. 6. 32 
3.10 
6.47 
7.14 

19.64 

2.92 
1.09 

.54 
2.94 

14.65 

32% 
. 27% 

8% 
30% 
43% 

~------------------~------------~---~----------------------------------

TOWER SHAFT 

TURB EXH CONE 
TURB EXH CONE 
TURB EXH CONE 

4048151 
4048152 
4048153 

4011830 

4043522 
4057104 
4067118 

11.07 
10.89 

9.44 

458.30 

1064.49 
1064.49 

917.50 

8.20 
8.20 
6.78 

332.00 

1048.00 
784.50 
637.95 

2.87 
2.69 
2.66 

26% 
25% 
29% 

126.30. 28% 

16.49 2% 
279.99 27% 
279.55 31% 

------------------------------------------------------------------------VALVE OIL 4069248 4.22 3.25 .97 23% 
VALVE OIL 4065818 20.80 15.35 5.45 26% 

~----------------------------------------------------------------------. ·VANE ASSY TURB 4039683CLN 906.39 397.80 508.59 56% 

~-----------------------------------------------------------------------VANE VAR COMP 4038450 321.23 291.63 29.60 10% 
VANE VAR COMP 4038550 434.27 357.40 76.87 18% 
VANE VAR COMP 4066750 677.49 485.00 192.49 29% 
VANE VAR COMP 4066950 702.63 507.00 195.63 28% 

~-----------------------------------------------------------------------VANE VAR COMP 4043454 123.04 88.25 34.79 29% 
VANE VAR COMP 4062264 119.10 94.24 24.86 21% 

~-----------------------------------------------------------------------VANE VAR COMP 4043455 110.62 79.34 31.28 28% 
VANE VAR COMP 4062265 113.17 89.55 23.62 21% 

------------------------------------------------------------------------
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PBACTmlE ClliTICAL(DtJRABILITY CRITICAL PARTS 

.AllT STOCK BREAK OUT BREAlt OUT 'SAV D 
NOON HmmER LIST PRICE PRICE SAVINGS ---
VANE COMP 4063958 4.69 3.46 1.23 26% 

---------~--------------------------------------------------------------VANE COMP 4063959 5.37 4.30 1.07 20% 

~-----------------------------------------------------------------------VANE TURB 4056771CLJ 2163.73 1130.00 1033.73 48% 
VANE TURB 4056771CLK 1713.16 1510.00 203.16 12% 
VANE TURB 4056771CLL 1908.46 1130.00 778 •. 46 41% 
VANE TURB 4056771CLM 2105.47 1200.00 905.47 43% 
VANE TURB 4056771CLN 2105.47 1130.00 975.47 47% 
VANE TURB 4056781CLL 1676.52 1170.00 506.52 31% 

TOTALS $997,786.30 $579,524.08 $418,262.22 42% 
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3. First Articles: Another rear regard action by OEM's has been the 
introduction by DoD requiring that alternate small business sources. 
re-qualify every two year~ ~heir manufacturing process even if the 
component is currently being produced by the Independent. Thus added 
cost and extended delivery cycles. 

4. Currently Independent Small Businesses contracting directly 
to OEM'S are experiencing payment cycles of 90 to 120 days after 
delivery. To put progress payments under OEM'S would be a fiscal 
disaster for DoD and a murderous financial burden on the 
Independents. Markets other than defense are fraught with 
fiscal problems many of which involvement of bankruptcies. 
See Wall Street Journal article by Stephanie Mehta. 

One of the reputed cost cutting moves within the military is the 
bundling of several different parts in a bid package. The 
packaging usually has within it a proprietary part unavailable 
to an independent. One of the conditions of these groupings is 
that a potential contractor must bid all items or be .classified 
as "non-responsive" DoD/OEM's version of a poison pill. 

·6. An imperfection in the Navy Aviation Supply Office procurement is 
a high frequency of bid sets with the notation "prints" not 
available. This is ingenuous since Naval Air Technical Service 
facility is in the same compound in Philadelphia. Thus a road 
block cuts the Small Business Independent off at the pass. 
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ENTERPRISE . . . ., 

Businesses Try to Cope With·~usfomers' Bankrupt~ies~/: 
· Aircr~ft~Parti Dea1ers Learn Painful L~ssons From Filings by Airlines . ' ~ 

By SnrnANII N. ManA million, up about 241. from 1992. yean ago; ·• he say• of the 18-employee Basil · Simon. Flagship Express'a,· · -~ 
• • Sffl// Rf'porf~r •I TttR WALL lntnn lovtaM~ AdmltlediJ. luda tactics sound like nnn. trustee. Ia )'I he undentands the frustri-. . 

Jim Newham ha110m!how manqecl to nothing more than Rood buslnesa sense. Repealed rides In the creditor'• seal lions of •mall-business credlton. ''lll.·~·-
navtpte Cui Ud., hll email atlatlon· But •trurallnrsmall companies often rtnd taught Bd Wagner. lhe value of local Iough," he uya. "Bull IIIII have to punue · .• ; 
partl business, thruup a lw11ulenl eaJn· · II lfJUih to ahlfl1ean when their biggest leral help In bankruptcies. Mr. Wagner, them." - · 
om)'. Tile problem II, manJ of 1111 cut- eu~tomen file for bankrUptcy protection, · prr,ldent of latemaUonal Tedmlr.al Co• Mr. Newham doesn't expect to see·., .. 
tomen keep IOinf. blnbupl. UJI Saul Risen, president of lhe National eultanliJ Inc., a Miami supplier of alrcrall much-If any-of the money that Flarshlp,,; ... 

Bt1hl of CU ·• airline dlenlt hate Alloclallon of Bankruptcy Trusleet In pull, hu found local representation 11 Bxpress owes him. Wben Q)ntlnentil ·: · 
flied for protection from c:redllon durtnr Wathlnlfon. .· especially Important when a debtor'l emerged from banbtlpley protection la~l":~·! 
the sll·yearhltlorJofthe BIJ Shore, N.Y., An airline operallnr under Chapter II trustee ends up autnr Ill eredllon. year, casl received a c:hec' for$67.51. Th~f.,., ~ 
company. lie IIJI al leut tbree other of the u.s. Oankrupley OMie sometimes Thai's whal happened a iew months represented three c:enll lor etery doll~! •• : .• 
customen have pne out of bullnea wlllt- c:onllnuetlo uk a small business for lis after Flaishlp Express Senlcei Inc. of tbe airline owed the auppller. . :· .-:~ 
oed atlempllftl to reorpnln. tenlcee - and Ill credit. Small companies Ypsilanti, Mich., flied for bankruptcy pro- Casl also Is being sued by Midway_., .. 

, Mr. Newham uya aaln from curt "need the buslneu to keep their own tecllon last December. The freight and Airlines for 136.000 In another prele{·,,.; 
tote bullnen-bUJina, tradln1and aelllnr . bullnna morinr," aays Mr. Blsen, who cargo carrier's trustee sued the unsecured enllal-paymentsult. "I can't afford that.'~-- .. ~ 
parll for eommerdal- airlines - llate also pradlcet law In Cleveland. But If an creditors paid by Flagship Bxprea durtn1 Mr. Newham says. "What am I supposed lCJ.- .·,. 
dropped alhlnllrom h.t miDion In 1110, ilrlt•neteremergealrombanknlptcy,he the 90 day1 before 111 bankruptcJ filing. do7 Go oul and mortaare my boule •"1 
themmpanJ'IItfOftlell year. Prollll allo addl,aamalleupgllerc:anendupwllbeven Mr. Wagner, previously hll by such ''pref· pay them?" · ·:. · 
are don, he addl. And now, two alrtlnea peater 1os1e1. erenllaJ-paymenl sulll," decided to eon- Mr. Newham admits lhal the law~ .... . 
In banbupte,_proceedlnp are tulnr CUI Jack Bllckenstan, president of Aero test lhle one. But he could not alford 1 lUlls have taken an emotional toll on"'"'-· .. .. 
to rMOYer more than 151.• thatlhef paid lllln•nlll Awlonlalnc., took a chance lawyer In the Detroit area, where the cue "He runa a wonderful busl~ess. But the .. . 
durlnr 1Jae monthl before lbelr ba~q on Omllnental Airlines. The small air- was flied · . ·. . unfalme~slssomelhlng tbals drlviRJ him , 
ftllnp. ··1·m tOmpleteiJ delno_nllaed.' the aaft-parll repair concern In North Ton- So, Mr. warner penuaded u other c:ra&y," 1ays Christopher Steele, a Seta~:~ ·· 
fftlrepreneur nJI. awanda, N.Y., worked lor ~he carrier be- email credlton, Including casland Aero ket, N.Y., altomey lorCisl. .. ~ ... 

Yet he 11 sunl•ln1. While the rtpple fore, durtnr and after Its latest tum In lnstrumenll, to pool their resources and The multiple cllenl bankruptcies al5o .. 
effect of multiple airline banbuplclet hal bankruptcy court, from December 1990 lo retain a Southfield, Midi., allomey lo have taken a loll on Mr. Newham's eight-
sunk manJ tOmpelltora, Mr. Newham and Aprll1193. But after seelnr iome dlents 10 represent them. employee operations. He now wanllto sell ... 
tome other atlatlon-lndultry entrepre- broke and bla bills then_go unpaid, Mr. The Idea Is novel, Mr. Risen says. or _lease part of the company's 16.~ . ." •. 
neun lire kHJ'Int their man nnne afloat Bllckenallff aays he beame much more Moslsmall·buslnesa uedllors are leu or- aquare-foot headquarters. Meanwhile, ~~ . :· 
b)' , .. ,,. a '1etat~ teamed'' approach. c:aultout about exlendlnr credit to O»ntl- ganl!ed than the ones belnr tued by adds, Clsl cannot alford to acquire new. .: 
They're oflerl"' new tenlcea, poollna· aental Air. . Flagship Bxpress. But bankruptcy lawyen Inventory and Is trylnr to sell Ill stock 01, .. : 
reiOUfctl, tcreenlnl old acmunlt and •· Today, Aero Instruments no lon1er are skeptical about whether those uedl- aatnr second-generation aircraft paris. ,·, .. 
lnr tlrtder c:reclll ttandardl whell lheJ 1eek1 new aetOunla with major airlines. ton will succeed. Federal bankruptcy law And the saga Isn't over. Mr. Newham Is .. 
mtlft new tllenll. Instead, It It cultivating business wllh lets trustees maximize a debtor' a estate by braclna himself for more airline banllrupl- : .. 

casl, which mean1 "almoef'! In Span- freight canlen and airline slut-ups. And retrieving paymenll made to unsecured cleeln lhe next lew yean. So why does~~ ... ~ 
Ish, It puraulftl "*' mn~lrnmenl work, It lmpoantougher credltculdellnet. In the c:redllon In the 90 days before a nllnr. alay In business? lie tays he loves the. ·:· 
lor examDie. Br r.onc:entrattnr on c:ommlt· patl, the Orm would tometlmes allow 1 Unsecured credllon such as Mr. Newham aviation business too much. "Thars m.Y' .... 

C*ftP~nles' parte and dlenllo lei paymentalapse. Not anymore, later divide what'• left of the estate after life," the 58-year-old entrepreneur ex:·· · 
JHewllam 1111 be wu able Mr. Bllcken~tall 11)'1. "We're more r.are-. · e lawyen and tecured eredllon, auc:b u plains. "What else would I dol The n,at: · 

1111 to1a1 aalel to h. I lui ladaJ tban we were three or four te, ret paid. · · · . · · · g.1n1 to do II retire." _,,. · -

~--------------------~--------·-----------·----------~ ~·~··~·~;~·-·------·~:~·---·~·-·-·--------~------~----~~ ' . , .. ,. . ... . , . I I • I .. 
' I 

'I 'I • I , ' t 
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.· 
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7. Generic Qualification: We believe that generic qualification 
will lessen the administrative burdens of the Government with 
its attendant cost reductions within the military and 
additionally via the supplier network. Such designs would 
encompass spacers, seals, blades and vanes, vane and shroud 
assemblies et al. 

8. Should OEM's be assigned administration of DoD procurement, we 
believe that our access to freedom of information will be 
seriously curtailed. 

9. Overhaul & Repair Rights: Numerous Independent Small Businesses 
have developed procedures and techniques for repair of a variety of 

·components. This requires substantial investment of their own 
funds. Should such be done on military units, we believe that the 
developer be granted exclusivity in military contracting of 3 years 
in order to recover funds expended in the research and development 
process. 

10. There has been a battle raging between small business and OEM's for 
more than 2 years within the 807 Group. With only one small 
business representative in the group, the voice of Small Business 
was seriously curtailed. Letter writing to members of congress 
was a weapon used to stimulate a sense of justice for the 
independent contractors who have given credibility to the 
competition in contracting act in its goal to save taxpayer 
monies by reducing costs. 
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[t itdded that entia! munitions capabilities are cenC"al to u.s. military 
strategy. 

The report recommends a five-step plan ''to preserve a munitions 
. production capability ror this nation." The ~t and most urgtmt action 

is to "establish a rloor under munitions r\mding of approximately 52 
billion.·· Such a floor. the ~rt contends. will pmnit the munitions 
· bAse sector "to ntrionalize its capabilities and achi~e greater 

to meet military requirements as they are more dearly de­
du.nng a penod of several years. 

, the Derense Department .. must reform and streamline the 
research. d~ek>pment, and proc:u.mnent process." The report contin­
ues that the Pentagon "must aggressively move toward more cornzner­
cial business practices and standards." 

Third. the government must deveiop a coordinated set of poiides that 
will .. allow the efficient nationalization and functioning ot the znuni· 
tions industry." These policies should include a Hsuitable application 
oi antitrust laws." 

The report's fourth recommendation deals with reowarding comzner­
dal sector investment in munitions research and development and 

·value-based contracting. 
Another recommendation alls for closely reviewing sales by the 

Pentagon oi excess ammunition to "end the counterprodua:i\'e com· 
petition with potential commercial opportunities."fNatioMI Dt{mse. 
Ftbrwzry 1994. page 33J. The report suggests that constraints placed on 
the munitions commercial industrial sector in making international 
sales should be removed so long as the transactions serve ''U.S. national 
interests and prottlote the competitiveness of US. industry." 

Repol't fttom Pentagon Comminee 
/lllestions Changes tD Data Rights 

,Teaming Cl'eated LBgal TWI1ight Zone 
.'fop Rl'ms Wol'king on ClustBI' Bombs 
.AUiant Techsystems. Hopkins, Minnesota, and Aeroj~t. Rancho 
Cordova. California, agreed to pay 512 million after being accused of 

·.violating antitrust laws. The two companies had teamed to produce 
, mmbined effects munitions for the U.S. militarv. 

In 1992. the Anny approved a plan for a joint contract to build the weap­
The Justice Department contends that theserv;cedid not approve the 
· and pricing portions nor did it have the authority to do so. 

rne uetense Department has be.m pushing comparues toward team-· 
ing arrangements in the hopes of maintaining a viable commercial in­
dustrial base Wlth a mu\imwn Ot direct government inVOJVemertt Or 
cost A hard-line antitrust policy is seen by some legal expens as hav­
ing a chilling impact on iurure teaming and merger agreements within 
the defense industrY. 

Antitrust concerns ended the proposed purchase by Alliant 
Tec:hsystems of a signific:ant portion ot the Olin Corporation. St. Peters­
burg, florida, mol'! than a year ago. Just as Aerojet and Alliant 
Techsystems are the only companies that make duster bombs in the 
United States. Olin and Alliant Tecnsy.n are the only producers oi 
several types of tank azmnuNtion. 

AGENCY/ 
CAPITOL HILL 

8enate Seeks Answet'S tD Budget 
8hol't/aU and Koi'IBn Nuke C/tisis 
Or. William J. Perry was sworn in as the new defense seaetary, but not 
before he had to answer Senate inquiries concerning the Pentagon's 
reported 530 billion to S50 billion budget shortfall in· the Fiscal1995 
through Fiscal Year 1999 time frame. 

Dr. Perry estimated the disparity to be S20 billion for the out years 
beyond FJSCal Year 1995. He suggested the only ways to offset the gap 
would be by modifying budget spending limits. by restructuring pro­
grams. and by inaeasing efficiency through acquisition reform. 

In response to widespread concern regarding nuclear weapons pro­
liferation in North Korea, Dr. Perry said the United States-through 
diplomatic: means would seek to prevent North Korea from manufac­
turing these weapons of mass destruction. 

Repol't Questions Whistleblowel' 
f'I'Dtec~rJon, Education on Employee Rights 

recent US. General Accounting Office (GAO) report points to a high 
of dissatisfaction with the Office of the Special Counsel's han­

federal employees who have sought protection under the 
\lfh1Stle~1o·wer Protection Act of 1989. 

surveyed 945 employees that sought assistance of the special 
........ - ... ·"s office. The bulk of the respondents gave the special counsel's 

'1ow marks for overall performance. .. More than a third of them 
the office low marks. 

report also said that there needs to· be better education of ted­
employees about .. the extent ot their rights and protections under 
whistleblower statutes and the nature of the compliant process.,. 

CAO recommended that "the special counsel explore the reasons for 
whistleblower complainant's dissatisfaction with the Office of the Spe­
dal Counsel process and work with the subcommittee to develop an 
appropriate strategy for addressing these concerns." 

National Lab, Pentagon, and EPA Team 
Develop New Pollution Detection Device 
The Environmental Protection Agency <EPA) is developing protocols 
for a mobile analytial unit developed at Los Alamos National I..abora­
torv. New Mexico, with Air Force funds. 

A Los Alamos official said that the unit can "quickly measure minute 
amounts of a wide range ot chemicals to a level ot sensitivity that ex­
ceeds EPA standards." The unit uses a port:tble ion-trap mass spectrom· 
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Small Firms Battle Giants Over Defense Dollars: 
Pe11lagon llltJcl Appears lleady to Favor Dig Contractors on ln/ormatiotl 1!cccss llul~ 

Dr JohnMhtb .......... --. ......... 
k'a 1 Dlril-and-Gol.tdl ltntple. MJ this lime 

the lblt~ 11e billions al dollar11 of Ff~Up a»r-.. 
hKb ........... talC~ •" die pta ... is 
btlna towatd Golfach. 

Thr brftdt are .... lrms f1l 11n111 fldoriea and 
nachW1e ..,. •GWICI the «JJInnry. Tiler 11J lhe 
Pewtap II.,... to :c.•• ndes that m.ld pul 
...., al lheln .... .. t• ... Gill e.up.,en 
~J- -

ne Calialht_ the natfoR'sluant ~me irms. 
.., lhe 1111111 r ... - .....,.., .... who use l'enla· 
p nles to hm die lila QM41 Jts' tedm-.a 
~tada .... IDIIle 1110neJ all thmt. 

The IMt I1U1II h ~for t...orrow. whna a 
rme • ..,. adwisotr ...,_. ftlhaM • r..aa mertina ~Jr. 
fore .................... DtleMe Scadaf 
leiAipk 

... IUteiWiltlll ..... , lhe ........... 

d•aiml by Elc3nor R. Sptdor. the rentap's pro­
c:urmltnl ctirKt01-has dimtisscd atrno. al lhe 
amall fir•ns' l'VII1pLUtb and will find lor ·the lar1e 
mm~J-'nies on 11101t Issues. Ptntaaua ..-dab de­
dined mmmenl. 

1\e dispu~ h lhis: who owns the rip~ to lhe 
equipment inside die military'• planes. tanks ... 

Keplicators say that if tl1e 
Pentagon rule., against 
them, IJundreds of Stllall 
factories could go under. 
IUbmarine.~ b It lite ~ whim helped paJ 
(Of the r~ Ot II il CGotradod. wllidlepelll a 
....__..._.. ... td ...... 

The law has Mid for )'CUI that if UJ11"Jt~ 11101U!J 
paid for aU lh~ r~r ch an !JOfne acar. thm ~ 
United Stales owns righb to it. That ~ns outsid­
ees an aet U...t in1011Ntion front lh~ pvernmen~. U 
tt•a unclusifiN. Out on naost miJitary ter.hnoloiJes, 
aNIIpanies and the renbgon sf~ ~lch OIJStl. 
10 cnmership qnrsdons are lfpiJJ muddled. 

In 1984, after renlap ecancbls lbntd ss.ooo 
tdl.:e pots IIlli $1,000 pliertt• Conpe~S taltd to low­
er aJ.SU for mifituy geAr hr promotin& rnmpetit ..... 
A ~e~ ies of laws tnd ftRWaliOh!l ill dte mid-19805 H· 
paaded lhe types ol tedmical inl01111alioll the p­
ernrnrnt muld di•tnina~e 10 mn•paniee othfr dian 
lhe main, or •p~ime,'" matnctors t1JUid make Pala-
10ft8plreparts. 

A new Wustrt of -re,licator- firms was bom. 
ner annb lhroueh contncling p.blications lor 
llf!WS of renbgon bid tompetitions, then 1ft frtll!'­
dotn ol WormaUon requesls fnr ledmicallbb on 
die ft*ld equipmmt Bharprint! in hand. tile 111111 

... ... ~Df.Gtl.l 
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·Parts war: defen.s~ ·gia;Ats·vs.-. sUbcontractor . . ' .. .. . ., . ..,t- •. , . 

By ROBERT WEIS~L~~ · 
ud ~UR..-\!'t"DA S. SPIVACK 

C:r-l~a::t Stafj Wr.'t£n 

A program designed to end mili­
tary pu.rcllase.s of high-priced bm­
mers and toilet seats is in jeopardy, 

ugbt in a David-a.nd-G<lllath strug­
betweoe:l major defense contrac­

rs and small companies vyizlg.!or 
dwindli.cg defense dollars. · 

• Each side is accu:ing the other of 
tryiag t.o muc:k up sales to the Pent.a­
coa at a Ume when sucll sales are 

·upected t.o · coati:aue th~ dowt1-. 
• wartf tre.ad: The outcome could a!-; 
·1~ ~~ p~fi~~~JaEger.~atncf:cr-3.: 
and the survival· of smaller- ones,· 
mc:ludlng many in Connee~cut. :·· ·: 

'neir dupute, expected to come t.o. 
a had in Wa.sh.Ulgton nut sp~..:zg, 
has· its root.s in a c:ompeUtioa-1n­
coatracting law passed eight year:s 
ago to help t!le m.illtary s.a~e moaey. 

The law c:eated the· • breakout· 
·program·· wllic:h, !or the: fJ.rSt titne,: 
·permitted the Pentagon to buy re­
placement par--s !or airc:ra!t, shlps 
aad ar:nored vebic:!es directly from 
subcontractors rathe:- than !rom t.he 
• weapoa.s' pri:::le cont:ac:~ar"l. 
- No:w that progra~ is .. lL~de:- in-, 
tense.~ SC:"'Jt.i.:y,··· acd , the·· outcome 
:~~~~ h:a~~ .. a. gr~~-~JI.::.~:.o.~~~:-· 

~ectic~t eoaipa.cies allci jobs ... · .; 
.: .. me· iss~e pits pr'..r=e CQct:actor-s, : 
•sucll as Har..!ot"d'' United Te-:hn?l-1 
lopes Cor-p:, wh.ic!l ~a..,·e l07t ~ro£1~ ; 
• ca·.replacemeJJt pa,r-r-..s, aga.l.Q.S- t.he1.r . 
·own·· network!s o! sub<:entn.c:tar-s, l 
which have developed important; 

. i.JleW markets with the military. · 
:i:··Under ·pressure from .the prime 
. eont:ract.ot"S, federal offioa.ls are re­
newing whether to shl!t control o! 
key'weapoc.s design dat.a from the 
"gover:u:ce!lt ba.c:k to the primes. 
! • Tb.e prime coct:acto~ ins£3t the 
.Pro~ dwlge.s 1n regula.tioa:s, 
\Whicll: ~uld be. adopted ae.r. yu:, 
~P~ .J.::e.P.c:? .. ~!.~~H~~-c:y ~~~- ~. 
dace t.he nwuber of de!Ktive par..:s 
delivered to the gover::.meal But 
many subcontractors argue the 
c!w:2ge:s effectively would loc:k them 
out o! a key C'1arket- t:le znilita.7 
- and make them entirely de pea d­
ent on the prime eont..-ac~crs. 

Oa the surface, the dupute Ls tec~­
blcal, centering oa wbeUler pr.rne 
caatractors or the gove:crne~t 
should c:ont:ol the design specifica-
Uo~ and bluei'rinu Cor weapons. : 

But· bene.lt~ Ule arcane languag~. 
the stakes ccwd cct be higher !or: 
subcoatrac:~""' 1n Coa.cectic~t alld 

. . 
Please ~ De!~e, ~age AS~ ,.. ......... · ............ ,, ....... ~ 

. . . . 
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ld M. Jud1o0n, p,..,..idet~t of El~·M•thocb Inc:.. •llh on. of: •• : hind him, Mlc.h~•l Coulomb. tnloC"C'b a part. Judaon s.ay~ El~..ra· 
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o·efense firms at odds: qvei contracting rule: 
.COntinued from Page 1 
.~c:~oss the aatioa. Simply put, hun­
Szed.s of toolmakers, mac!tine shops 
a~d other small companies !ear they 
~ouiCf be put out of bu.sine.s.s if they 
·are de~ied acc!ss to the data. 
; .. • !Jl r~e::t years, the breakout pro­
gram has sa,·ed the go·.-emment te:-.s 
o( millions o( dollars, its advocates 
rr:ai:1tain. It bas also be!n a boon to 
subcont:-ac::ors at a time when the 
pr.r.:e contrac:to~ !lave be!n scaling 
back on their- domestic supplier1 and 
bu:nr:g ~ore pa~..s fror:-: abroad. 



::b--:neyre trjing to tur:l the clock i 
baCk," said Ronald V. Wllliams, a I 
Hartford aerostlac:t c:oasultant reo­
resenti!l g J. T. Sloeoa:b &: Co. of 
South Glastonbury and Numet ~Ia· 
]:!lining Tec~r.iques of St=~t!ord.. 
-~ey want to go bac:k to a sole­
so.m ~ e_a\"'iroamct that. could cost 
,~~ec:!c~t thousa.nes of jobs.". · I 
~e hottest topic . 
~1Nc one k:ows the full extent of t!:e 
.~t:e's vulnerability beause most of 
;th!. subcontractors clustered around 
~P_Ei.tt & Wo.itney and Ha.miltoa St.an-
_dard in c:eotral Connecticut or 
~~d SLic~rsk.Y Airc:-a!t acd Te:x­
~o Lycorruog 1n southern Connecti­
~~-!, wor!< !or bot.~ prlrne contractot""S 
[&nd .the gove:-n~ent. As privately 
:11.~1d bu.sinesse.s still ~holden to the 
}r:i.J;De.s, few will sp-eak public!y 
~ut t.b.ei:- qualms for !ear ol an-
•tagoClzing powerful CU$tome:-s. · 
~~t the threat to the breakout pro-:· 
~has been the hottest topic: dur-· 
·blg the past few w~ks at private 
·meetings of tooloakers and govern-
ment contracting officials in Con­
.necticut and otne.r states. Many have 
sent represent.atlves to heari:lgs on 
.the issue in Washington and at mill· I 
·t:uy bases, while others have sent 1 

letters to the committe-..s contem­
plating c!langes, to lawmakers at:d 

.to President~ec:t Clinton.. 
.'f.One of the few w!lo has been will­
leg· to t.alk publicly, Donald M. Jud­
J91l, president of South Windsor 
parts-ma.ker E:lec:tro-~1et.hods Ioc., 
does about 75 percent o! his business 
1!'i.t!l ~~e military. This fall, !or e~- . 
ample, his company won $10 million 
wort.~ o! contracts !rom Tinker· Air 
Force Base to help retrofit jets. 

.(Jud.soa conte!lc!s Elect:t>~!ethods 
.Would be unable to bid oa suc!l work· 
without access to the ~te=s de­
sip, developed by the prime c:~n­
tnc:to~ with taxpayer moaey. 
• :-:--rhis would put us out of busi­
.11~," Judson said of the procosed 
"c:b.cge.s in dab rig!lts. "Fou: ve3.rs 

. from now, the "gove:-:r::e::t woulc!.:'t 
·be. abl~ to get ~t::!'etith·e biddi~g I 
far the~: i)ar-.s. They wou!c:i :a -.·e :o 
1et tte par.s !:-or:: the pr .. :::es:· . 

· ~ Pr--=:e c:oa~c:ors, !1owe\·e:-, de­
~ict t!:e issue in te:-::s of e!!ic:!enc·:. 
•.:.~~e,.s.. ... ~ ~·LS"'•~ a fo-e~ P ta. ~.,.:: . :;:· .. • ··~-! ... ... . en -
;:loa o!uC!al trac:.{ting the data rights 
:!de6ate !or the ."-erospace Industries 
~~!atio~, a tra~e group !or tJ!e 
~ pnpes, pamts a p1cture of ~.J!liocs 
~of pag!:S of syste!ns data- cornoo­
::ai!lts sye~i!ic:ations and dra,:;ings­
•·- d ;.$pr.ea ac:-oss the country in far-
t.1lung governrnent repositories. 
j!~~ew a.re computerized, so i! the 
4~. Force wants to put cut bids for · 
iJ!place:nent parts oc a fighter je~ 
'for·uample, bureaucrats must call 
;~und and gather the La.forrnation 
:frOm dif!ereot sites,· Fishe:- said. 
¥~while, the jet may sit idle !or 
w~~ in a hangar, he said. 
.~~;you need to be able to store and 
~t:neve the data in a timely mat-
.te;-," said Joel Marsh, the Vtashir.g­
tca-bas~ director of gove~ment 
.a~u.isition policy !or United Tec~­
nologies Corp. Like other prime eon­
tractors, trrC has· volunteered to 
~or.e the data !or the gove:-~e:t at 

f;,perat.ing divisions suc!l as Pratt, 
~am.i!toa St.anda.rd and Sikor-sky. · 
~~esponsibility for ke~picg the 
:.we.apoc.s design data would restore 
~to ·the prime contractors e:o~ot.:.S 
·J~.~~rag'! over the now o! re~ lace-: 
!J:i~:t par..s ranging !rom jet e::gine 
~pwn~ to helicopter gearboxes -
-.lev.erag! tb:e primes had enjoyed !or 
[decades until t.!:e m.id-19BOs. 



· Be!ore tl1e Competitioa ~ Coo-
tnc:tillg :\ct of 1984, almost all parts .• 

-for Air Force jets, N~vy ships and 
Army tanks were ordered by the 
services through prime contractors, 

waulcl buy the parts from sub­
.,__,,...,..,_a:d mar!t up their prices 

• adrn•n•strati,·e costs. 
· · -u ycu wanted ta be i.e the def~e 
replac::=ent p~..s business the~ 
yea sold to the pri:::es. ·• said J. ~n­
ch.ael Sloc:or::. a Falls Curc!l.. Va.. 
pven:ce::t coat.-ac::ing attorney 
who represents subc:ont:.c:tors. 
HarTer stories 

That r~te!':l d3ted bac:k to Wor!cf 
War II. But it was reeked by the 
publlc:i:~ Pe!ltagoa . proc:ure:nct 
scandals of the 1980s. Embarn!S$ed 
by repcr-..s of costly bolts a.cd c:ol!r:i! 
pots, for:r.er De!e~e Secretary C~-
. par Weinbe~ger and h.is allies in Coo­

. gress passed the· ce~ law promotiog 
·competition in ~ilitary c:octractiog. 

· ~It was a response to the horror 
~ stories," said UTC's ~!arsh. 

Indust:j· officials maint.ained the 
high price of parts, wille seemingly 

· ·.outrageous, si:noty reflected the 
·fact that they required specwued 
tooling and were c:ustom-bu.Dt in 

numbers to particular specifi­
tioas·, such as the n~d to with-

inte!l.Se gravitational pull But 
"that enlanatioa did oot wash with 
"the ge~eral public aor its represent­
'atives on Capitol Rill 

In the years. since the 1984 law 
took effect, prime coct:ac:to~ have 
had to turn ove!" their desig!l data to 
the 'military systems commands .. 
Subcontractors across the uatioa,' 

• aided . by govei:rnect competition 
.. advocates, have forged business ties 
With the mWtar-J ser-l'ic:es. 

. The sex-1ic:e.s, !or their part, have 
ldeati!ied parl:s suitable for c:ompe-! 
tition and developed par'".s-t.racking 
and c:ost-acc:ounting procedures. 
B~ause the cost of a weapoa re­

:nects many !acto~. ranging !rom 
the prk~ of ra·# materials t.o the 
J1Umbe~ o! units order-ed each year, 
there is no f1rm estimate on how 
muc!l the go,·e:-nment has saved 
throug~ the breakout pror.am. Ad· 
voc:at!s insist the savi.r.g.s !lave be~n 
subst.Jr.tial, though they say the sa,,; 
:Jn·gs h.l·:e ~e!'l pa~ly o!!set by the 
ac!mi~is:::1tive costs of the program. 

IIJt's take:J a 
lot of time and 
effort to get the 
breakout pro­
anm off the 
cround,,. said . 

Avoa ~aero- ·~~gf·~F~~ spac:e ~oasul-
tant Luis 
Choai. Choa1 

-said subcoa· 
tractors 
throughout the • Cho.ng . 
state U! te..'T'.f!ed they will lose the~ 
ability to sell ta tb.e govemcct. ··u 
the government loses eoat.-ol of the 
Specific:atioas, a lot of subc:ont:ac· 
tars wUl go out of business," .. he 
wa1 ned, "because a lot of the.'Il do 

. wcrk only for the government." 
·, For sutx:oat:actors iri Coaaecti­
cut an aircraft industry hub, t.ae 
"bre~kout program is especially im­
portant. Air Force jet fighte~s. 

· bombers aod other airc:a!t, eve:1 
more than ground or ~val systems, 
C:ontain thousands o! rotating par"-s 
whic:h must be replaced after set 

. · Dambers of flights. Many of those 
pa::ts are· built in Connecticut and, 
thrOugh bypassing prime eootrac· 

. tori, the subcontrac:to~ and the gov-, 
etmnent have, in Slocum's word~, 
.. split the difference on the pro.nt:_' : 

There bas been constant tens ton 1n 
·rec:!ot years betwe!n the primes,· 
which continue to own the technical 
c!at.a, and the government, whicn has 
rights to it and disseminates it wide­
ly enough to make the ownership 
Irrelevant. Almost every year. Pen­
tagon officials have tinke:ed with 

• procurement regulation c:lauses in 
an effort to resolve those tensions. 

In the current data rights debate, 
Congress and tlle Pent.agon eac~ has 
set up a committ~ made up of in­
dustrJ and govemr=1ent re~re.sent· 
ative.s to examir.e two asp~c:.s of the 
same issue. Those tracking the wu e 
py t.'te Pent.agon likely will prop'jsc 
Dew regulatioc.s be!ore Februar-;. 
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• ODe eom.::littH is weigh.Ulg a pre>! 
posal to give the goven2met ''limit~­
ed ri&ha'. to the data iD the belief. 
tbt prime coatractars should be al-! 
lowed ~ keep some data proprietarY 

. far utioaal security reasoas and to 
accelerate the coaversioa of mill-
tar,' teclmalaa to Civilian use. The 
secane! panel is examining a propos­
alta shift c:ontrol of all data back to 
.the primes but require them to ase 
more competitive procedures. 

-under eit.'1er proposal. the sub­
c:autractors would be at the mercy of 
the primes." Sloeum said. "'This 
woald. shut these folks dawn." 

The prime contractors prefer a 
system enabling them to retain their 
cla~ whether it was developed pri· 
ntely or with partial government 
funding, and give it up only with a 
request from the Pentagon. 
·: .. Il you· go iilto a restaurant and 

·order a me3.l, you don't get the reci­
pe," Fisher said. "But il you want the 
recipe, you can go in and bargain for 

. it. If you buy a thousand meals, the 
chef may th.ro.w in the recipe." 

The subcontractor$ are bracing 
for a battle. "We're -absolutely con­
cerned about it," said Kip Brock­
myre, chainnan .of the National 
Tooling and Mac:hlning Association, 
which t:epresent.s subcontractors ... If 
the changes are not acceptable, we'll 
fight them." · · l 

I 
i 
i , 
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The New (Old) Industrial Policy 
.the Pentagon to subsidize commercial products is a bad idea 

BY R 0 B £ R T 1. s·A M U ~ L S 0 N 

• HE CI.Uft'ON A.DMINIS'nLA.nON"S ~1'ZST IXCUBSION 
imo i.Ddustnal policy is its most troubling 1'be Peala­
FD p~ speDCima sssr miWon cm~r ave ,.a to 
eaable U.S. companies to c::apcure 15 percem of the world 
marbt far "11at-puel displays ... Tbese are UMCi for • 

mputen. videopmes. advaDced iDicnzmeals-uad coc:kpit 
ys far jet Cgbten. The plaD is a hup ~to a ral 
m: emuriDg adequate supplies of val c:ampoDeDts. '1'be 
eifort smacks of political grandstmdmg to show that the 

a a.dminisauion is cbampioniDg U.S. iDdustry and jobs. 
true that Bat-panel displays will be a part of fUture weapons 
21-everything from displays in tanks to. possibly, haDd­
aapping devices for soldien -and that there are now no 
U.S. supplien.Japanese companies eomrol about 95 ~ 

fthe S5.6 billion world maricet. which is forecast to grow to 
inion by 2000. according to Stanford Resources Inc.. a 
-ch firm. The Japanese haven't coopermed on 
te projects. says the P!ntagon. The remedy, 
~to c:1"'!aJe a new U.S. industry that would exist 
1 to serve dvilian mark.etJ. 
sis DOYel. Previously, the Defense l)epan:meDt 
anced c:MliaD naseareh and deYelopmem in 
• that military applications might result 

the ATP lpealllO million. For 1995. Browu wants to speDd 1451 
million oa the way to 1144 mi1lian by 1997. 
u~. tbe popular appe11 of teeftnolcv poW:y resu 

on two wi~ milcoDcepdons. 
The Jint is that a few .. citiciJ"' teclmcVogies determiDe living 

ltaDdardl aDd lioba1 ecorrca.ic IUCCIISL .. It's a taeally wrong 
DOC:ion." says sc:ieDce spec;a!jst Bruce Smith of the Brookings 
Iutitution. What matters il a complex a of maay tec:lmo!ogies. 
maaagement practices. work habits. c:u.kure and permnent 
policies that il too iDtric:ate to ccmtrol Teclmoloey iJ only one 
mBuence. CoDSider a simple uample: airimes. AmericaDs and 
Europeam fly the same jets: yet. U.S. carriers are vastly more 
efficient (in 1989. they haDdled twice as maD)' passengen with 
cmly 25 percent more wmkers). 

The second myth is that Japan successfuiJypractices teclmology 
policy and that we must follow suit or be shut out of high-tech 

mdustr:ies. True.. some Japanese mdustries have ben· 
eilted from government aid: so have some U.S. mdus· 
tries. But in general. Japanese government support 
m R&D is less than ours. reports ecoaamist Gary 
SuoDhouse. Less than 2 percent of ncmdefpnM busi• 
DeSS R&D is fiDaDcec:l by govermaeztt m Japan com­
paftd with.22 percent iD the United States. And some 
recent Japanese technology projects have &iled bad· 
ly: DOtably, higl:H:iefmition TY. 

A few 

it also has supported defense conaac­
it has never before invoked .. dual 
-that is. technologies that have 

D ~u~~ applications-as the reason to 
Jize m entire nondefense industry. It would do 
.rough subsidies that. though granted for R&D. 
l require companies to build commercial fac­
. In practice. they're production subsidies. 
one denies that these factories would aim pri­
, at cMlia.n maricets. Consider the mzmben. 
teD 1995 and 2000. the Pentagon may buy 15.000 
splays azmually. By conrrast. world production 
J1ays now toea1s 33 million units and should rise 

'critical' 
technologies 
don't ensure 

The point is that. iD encouraging Dew commercial 
tedmologies. it's bard for government to improve 
CODSistently on the .. maricet.'" which is simply maD)' 
companies trying many thiDp until someone discov­
ers what worics best. This does DOt meaD that all 
government projects will flop. But oil average. they 
will waste money. fall prey to political pressure and 
distort competition. Sadly. business groups don't op­
pole these boondogles OD priDciple. because no one 
wants to o&nd the White House aeedlessly and 
companies that might benefit will ""take the money ii 

economic 
success 

million units by 2000. says Stanford Resources. The U.S. 
tis about 6.5 million units. Defense needs. then. account for 
two tenths ofl pereent of U.S. demaDd in units. though in 
·value the military displays-which cost more because they 
o be customized for combat conditions-might represent 1 
en:ent of sales. 
! White House iJ plainly eager to ·use the Pencagon as a 
e for ""technology policy... ('That's the newest variant of 
stri:U policy. i Not surprisingly. the first suggestion for a Bat· 
progr.am came from Laura Tyson. chairwoman of the CouD­
Economic Advisen. who raised it with White House eco­
:adviser Raben Rubin. according to a Business Weelc story 
yson confinns. Rubin then urged the Pentagon. which had 
:inandng R&D in display technology. to study the matter. 
tmology policy is politically seductive because it appeals to 
ition:Uism and Americans' faith in pdgerry. The lesson isn't 
1 Commerce Secrew-v Ronald Brown. former chairman of 
emc~1:1c Party. He'; sharply expanded Commerce's Ad· 

Progr:un dw subsidizes projects involving. 
materials or computer sottware. In 1990. 

government is dumb enough to give it away,· as one lobbyist says. 
The potential hann goes beyond waste. II America expands its 

freewheeling subsidies. other COUDtries may do likewise. ID­
deed. the Clinton administration had global trade rules modified 
to permit bigger subsidies. Now. the Pentagon is c:reaCng a 
mechanism to tramfonn alleged R&D subsidies iDto subsidies to 
build commercial mctories. Pel"\'enely. this may make it harder 
for many U.S. companies to plan their iDYestments. because they 
won't know whether foreign competitors may be subsidized. 

None of this means the Pentagon should ignore Bat-panel 
displays: they are an important technology with military uses. 
But the response should be less exuavapnt and more patient. 
Some U.S. firms are beginning or r.cpanding production: in the 
future. foreign companies are likely to establish U.S. planu .• o\nd 
in any case. today's tiny U.S. production capacity is still large 
enough to meet the Pentagon's sm:ill needs many times over in 
an emergency. The sinwion. in short. is not as desperate as the 
Pentagon says. The n.&sh to create a commen::ia.l industry sug· 
gests. as Broolcinp' Smith puts it. that .. they ahnost forget that 
the Defense Department has ~ detense mission ... 

........ 





Page 6: 
DAR Case 91-312 Pentagon Acquisition Reform 

Technical Data Rights: 

Without doubt the major concern of the Small Business Independent-Defense 
Contractors is access to technical data. Let all understand that this 
does not involve the PWA 2037 engine - power plant for the C-17 aircraft. 
Nor is there concern regarding rights for the CFM 56 a joint venture of 
G.E. and SNECMA which powers the ·Kc-135 tanker aircraft. 

·Both of these engines were developed with private funds and thus are not in 
the "public domain" sector the government pays the private businesses for a 
product. · · 

we are leery of a new category designated "government purpose limited 
rights" which we believe would be interpreted as an obstacle to small 
business acquisition of necessary data to proceed with manufacture. It 

uld appear that efforts to cut the independent out of the international 
litary logistical support would be exercised under "GPLR". 

We envision a retroactive accounting procedure built around indirect costs. 
It is possible that DoD would apply the GPLR formula to the FlOC and FlOl 
engines. We suggest that a grandfather clause be incorporated to preclude 
this distortion of sound business action of taxpayer funds acquiring full 
rights when paying for the development of these two engines. In the late 
60's and early 70's. 

Sincerely, 

DMJ:js 



FMS Corporation 
Washington DC Office 
Suite 304 
1215 Jefferson Davis Highway 
Arlington, Virginia 22202-4302 
U.S.A. 

Telephone (703) 416-2577 
Telecopier (703) 416-2581 ·Telex 248207 

August 19, 1994 
HAND DELIVERED 

Deputy Director Major Policy Initiatives 
Departme~t of Defense 

· 1211 South Fern Street 
Arlington, VA 22202-2808. 

Attention: Ms. Angelina Moy 
OUSD (A&T)/DDP 

Our: SD94-0392/DC 

Subject: Comments on Proposed Rule, DAR Case 91-312 

Reference: Proposed Rule Changes to DFAR Supplement; Rights in Technical 
Data (Federal Register 10 June 1994) 

Dear Ms. Moy: 

FMS Corporation is a small business defense contractor that 
manufactures, develops and supplies tracked vehicle parts, system 
upgrade kits and assemblies domestically and internationally. Our 
largest customer by far is the US Army. As a small business that 
participates in both development and manufacturing, we are in the unique 
position of having experience in both areas that seem to have polarized 
the developer versus non-developer positions taken on the §807 
Committee. 

Our review of all of the written material available since learning of 
the Committee's existence in December 1993 and our experience as both a 
developer and non-developer makes us completely opposed to the proposed 
changes to rights in technical data contained in reference. Our 
position does not apply to proposed changes regarding rights in computer· 
software. 

The reasons for our opposition to the proposed rule are: 

a. ·The changes facilitate the developer placing items in the mixed 
funding category and thereby permitting the developer to grant 
only Government Purpose Rights (GPR) to the government. The 
proposed rule permits indirect costs to be treated as a contractor 
contribution to the development, although in most cases a large 
portion of indirect costs are paid by the government. Without 
arguing the merits of the change regarding indirect costs, the 

Home Office: 12637 Beatrice Street, Post Office Box 66999, Los Angeles, California 90066-0999, U.S.A. 
Telephone (310) 306-2800 · Telecopier (310) 306-5108 ·Telex 181825 



point must be made that there is no prov~s~on regarding the 
minimum amount or percentage of contractor cost which must be made 
against the development in order to permit the contractor to 
restrict the technical data rights of tpe government under mixed 
funding. 

Title 10 USC 2320, which was identified as the driver for the 
Committee's effort, clearly intended in mixed funding situations, 
that rights in technical ·data be negotiated except in cases in 
which the Secretary of Defense determines (on the basis of 
criteria established in the regulations) that negotiations would 
not be practical. The current rule provides for negotiation and 
criteria to be used by the contracting officer, whenever 
government rights will be limit.ed (DFAR 227.402-72 (a) (2)) as 
required by statute. The proposed rule automatically limits the 
Government's rights in mixed funding situations without nego­
tiation and does not provide criteria for negotiation as required 
by statute. The contractor's contribution toward the development 
can be as little as one dollar (direct or indirect). 

The proposed rule's treatment of mixed funding will drastically 
increase the number of items and systems for which the government 
receives only GPR, and will encourage changes in contractor 
accounting systems to permit favorable contractor application of 
indirect costs. Rather than encouraging creation of new 
technology with a contractor's own funds, a stated reason for the 
change, in fact this will be a disincentive to privately funded 
development, since the contractor will easily be able to show 
mixed funding with even a token investment in the development. 
If the proposed rule is to be implemented, it must be modified to 
require negotiation and provide for a ~n~mum contractor 
contribution .to the development (50 percent recommended) when GPR 
are claimed because of mixed funding. To comply with Title 10 USC 
2320, it should also establish criteria to be used by the 
contracting officer in negotiating technical data rights. 

b. The increased use of GPR will drastically reduce competition 
from small businesses and eliminate the gains achieved by the 
"Competition in Contracting Act", PL 98-369, and the Defense 
Procurement Improvement Act, PL 98-525 of 1984, which were the 
basis of "breakout". While the proposed rule would appear to 
·protect competition on material for which GPR is assigned, since 
GPR data can be used for competition only for material purchased 
by the government, this is very misleading. The government will 
only be able to provide GPR data to potential US bidders when it 
solicits bids for the material. This gives the potential bidders 
as little as 15 days to respond. This is normally not enough time 
for a small business to determine its capability to manufacture, 
develop pricing and compete for the work. Effectively this rule 
will restrict the competition to ·those that have made the i tern 
before and those offshore sources that the developer has 
prequalified to make the item for them using GPR drawings provided 
by the developer. This is completely opposed to breakout 
objectives and procedures which encouraged potential bidders to 
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obtain unlimited rights drawings from the government to determine 
what they could make efficiently and be prepared to respond in a 
timely fashion to the next government bid requirement. Most small 
business manufacturers rely on this system and expend money, time 
and effort using this approach. This is the heart of breakout, 
good business practice and real competition that brings lower 
prices to the government when it needs them most. 

c. It makes the developer/OEM the sole source for direct 
commercial foreign sales not only of complete systems but spares 
and upgrade kits as well. The increased use of GPR which will 
result from the proposed rule will effectively deny our friendly 
foreign nations, which we are encouraging to buy US systems, from 
competition for follow-on support spares and upgrade kit 
requirements. This is a complete reversal of the recent policy 
change pushed by the OEM to eliminate non-recurring cost (NRC) on 
direct commercial sales. The previous administration accommodated 
this long desired change to improve the US competitive position on 
international system sales. Follow-on support costs are a major . 
factor in development of total cost of ownership when comparing 
competing weapon systems. The market gains offered by elimination 
of NRC in foreign commercial sales may be completely eroded by the 
proposed rule which effectively precludes competition to meet 
international follow-on support requirements. This change forces 
the foreign customer to ask why the US can compete its spares 
requirements, but the international customer cannot. The 
inconsistency in US policy caused by forcing the foreign customer 
to buy his follow-on requirements from the OEM, or the US 
Government through the FMS program will not be lost on these 
foreign governments. They currently routinely seek competition 
for follow-on requirements and they, like DoD, are under severe 
budget constraints at this time. The waste of US taxpayers .money 
should also be considered when grant money such as Foreign 
Military Financing ( FMF) is used for a direct commercial sale 
without competition. 

d. The establishment of contractor data repositories would create 
a clear conflict of interest by placing the tools of our trade 
under the control of the largest competitor of the small business 
manufacturer. It should be noted that under the current system 
even the Service operated data repositories face significant 
delays when missing drawings are requested from the system OEM. 
Cons"ider the responsiveness that would be given to a competitor's 
request to an OEM repository for drawings. The inclusion in the 
proposed rule of such an inappropriate concept, even though only 
permissive, reflects the strength of the OEM representation on the 
Committee. 

In further support of our opposition to the proposed rule, the following 
observations and examples are offered: 

a. The intent of the National Defense Authorization Act for Fiscal 
Years 1992 and 1993 (Public Law 102-190) was to provide a balanced 
Committee. It is apparent from a review of the Committee's report 
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to the Secretary of Defense, that small business manufacturers 
were under represented and the large OEM and developers were over 

·represented on the Committee. 

b. The OEM have long sought these changes and repeatedly have been 
denied. OEM lobbying has been responsible for both legislative 
initiatives, PL 102-190 and 10 USC 2320, on the basis that the 
current rule was defective. In fact the rule change is desired to 
provide additional advantage to the OEM over small business· 
manufacturers. 

c. The proposed rule is one more concession made to the OEM based 
on protection of the industrial base. (See "Supplemental Views of 
Certain Industry Members of the 807 Committee".) Unfortunately, 
the industrial base is equated by many only with the system OEM. 
Small business ·manufacturers are an essential part of the US 
industrial base and in fact are the true manufacturers of most 
parts and assemblies purchased by the Government and the OEM. 
Approval of this proposed rule will be at the cost of many small 
businesses, which are recognized as an essential part of the US 
industrial base. 

d. Each year thousands of unlimited rights drawings are purchased 
from the Services by small business manufacturers under the 
provisions of Department of Defense Directive 5230.25. These 
drawings enable broader competition and hence lower prices to the 
US Government. Restricting this access will jeopardize many small 
business manufacturers' ability to survive. Has any attempt been 
made to query the Service repositories of technical data to 
determine how many requests are received each year and how many 
unlimited rights drawings are provided? This would quantify how 
many small businesses would potentially be affected by the 
proposed rule, i.e. the potential cost of the proposed rule to 
small business manufacturers and our industrial base. 

e. The system OEM already have many advantages over others 
(primarily their small business competitors and subcontractors) . 
These include: 

(1) receiving every request for parts or upgrades by virtue 
of being the System OEM. Others have to find the business 
and prove they can perform. 

(2) having more rights in technical data under the current 
rule than the government, which has paid completely or 
almost completely for the development. 

(3) being free to legally mislead potential customers in 
regard· to rights in technical data to the detriment of their 
competition. Attached is a redacted copy of a letter 
recently sent by an OEM to a foreign army to eliminate the 
competition. Note that all technical data at issue was 
unlimited rights data, purchased from the US Army, for which 
a US Department of State export license had been issued. 
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Note also the care taken to be legally correct, but to still 
mislead the foreign country regarding the ability of the 
competition to perform. In competing with the OEM, we are 
continually faced with proving that the System OEM does not 
own and cannot restrict our use of unlimited rights data 
provided by the Services. This case makes us wonder how 
many times we and other small businesses have lost foreign 
competitions because of similar letters. 

f. The proposed rule places the small business competition in the 
position of having to go to its major competitor to obtain a 
license to use GPR data for individual items contained in kits or 
systems when a few items have been identified as GPR by the OEM. 
The proposed requirement - to provide the OEM notification of 
customers which have signed Use or Non-disclosure Agreements 
(227.403-7) gives the OEM further competitive advantage by.being 
made aware of all requirements and the identity of other companies 
planning to bid on them. This is fraught with anti-competitive 
problems for the small business manufacturer. The OEM are 
oriented toward legal action and can well afford taking such 
action. The cost to defend against these actions, which are 
sometimes frivolous, can be ruinous to a small business. Right or 
wrong the fear of legal action can run off the competition, delay 
the outcome beyond the bid due date, or eliminate the small 
business from the competition because the customer becomes aware 
of the possible legal action and does not wish to be involved or 
delayed. This is the real world in which we operate. Giving the 
OEM more rights in technical data will worsen this already 
difficult situation for small businesses. 

g. Although the small business developers have aligned themselves 
with the OEM on the Committee, there is nothing in the proposed 
rule that improves their ability to have the OEM exercise their 
claim for special rights on their i tern. The existing rule 
emphasizes the right of subcontractors and lower tier developers 
to exercise this claim to rights through the prime contractor. 
Unfortunately, small business developers are anxious to 
participate in big programs and are easily dissuaded from 
exercising this right with the system OEM. This is similar to the 
wide spread practice of the OEM informally letting their suppliers 
know their displeasure, and the possible business consequences of 
quoting to the system OEM's competition. 

Before closing, a review of the package sent to selected Commdttees of 
the House and Senate as required by PL 102-190, which included a_copy of 
the Committee report, also deserves comment in several areas: 

a. Reference to small business manufacturers as "replicators" 
(page 12) or "compani~s that replicate ·parts" (page· 16) is 
degrading and is indicative of the disdain in which the Committee 
and OEM hold this essential element of the US industrial base, 
that in fact manufacture most parts used by the OEM and the 
government. 
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b. Although a minority report was submitted as required by PL 102-
190, inclusion of a thinly disguised rebuttal paper to the 
minority report signed by several members of the Committee 
(identified as Supplemental Comments) appears highly irregular for 
inclusion in the Committee's report. We support the thrust of the 
minority report, although we are not members of the Independent 
Defense Contractors Association. 

c·. It appears clear from the report that the Services did not see 
the need for changes, but were overwhelmed by the majority or DoD 
pressure and agreed to the majority positions as long as they did 
not perceive any affect on the interest of their Service. 

d. The opinion of the Small Business Administration regarding the 
impact on small business manufacturers was largely ignored and the 
actions required.by the Small Business Regulatory Flexibility Act, 
PL 96-54, to perform analyses was not performed. As these changes 
will heavily impact small businesses, input and comments from 

· small businesses should also be solicited in a small business 
forum other than the Federal Register. It is clear that the 
majority of small businesses, who will be impacted the most, were 
unaware of the pending rule change and the establishment or 
existence of the Committee and its charter. 

We trust that these comments will be helpful in your 
issue which FMS Corporation considers will have 
consequences on the US industrial base. 

review of this 
far reaching 

If there are any questions on these comments, please contact the 
undersigned at (703)416-2577. 

Very truly yours, 

FMS Corporation 

M. Man 6 
Vice Preside t, 
Washington Operations 

JMM/mz 
enclosure 
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May 20, 1994 

Subject: W.Vehlcle Upgrade Program, Tender._ 

The following Jnformatlon ls provided concerning drawings submitted for Tender No. --
o er o or es 
- Under he Berne Convention, to Is a signatory, ng 
isnomqrnred on the drawings to protect or secure a copyright In those drawings, 

·Without proper permission. copying of these drawlng9 constitutes a copyright · 
~nfrlngement In••• 

hAs authorized -to use -drawings 
assocrated with thalr response to the _.,pgreda Tender ..... We have not 
authorized any other company In o use these drawings for the tender. · 

Please let me know If you need any other Information concerning this matter. 



Grey Associates 
1541 School Road Hatfield. PA 

August 3, 1994 

Ms. AngelenaMoy, OUSD(A&T)/DDP 
Director Major Policy Initiatives 
1200 South Fern Street 
Arl~on, VA. 22202-2808 

Dear Ms. Moy, 

Re: Pentagon Acquisition Refonn 
DAR Case 91-312 

The proposed acquisition changes recommended by the 807 Group and published in the 
Federal Register Monday June 20th, 1994 are disturbing both as a taxpayer and a women owned 
small business concem It is our hwnble opinion that all the work that has been done by both 
industry and the government to date regarding cost savings and cost containment will be lost if the 
Pentagon adopts the 807 Groups recommendations. 

We fail to see the logic behind the recommendations made by the 807 Group in that as 
taxpayers we pay for the development of a system which becomes public property and then 
transfer the responsibility of the management of the system to the OEM who will have the legal 
authority to charge the government whatever they feel the market will bear. 

To highlight what the current system accomplishes through competition we are presenting 
a recent experience where the government had a requirement for a specific jet engine part, up 
t.Dltil now this item was procured as a sole source item. The OEM presented pricing which was 
approximately twenty-seven percent (2?0/o) lower than his previous pricing and awards. The 
competition for this item was fiunished by the smal1 business conummity who had spent their own 
monies, not the taxpayers, to qualifY to manufactw"e this item and have the opportmrity to present a 
proposal. 

It is our opinion that if the 807 Groups recommendations are adopted the results will be a 
monopoly by the OEMs', that will be reflected by inflated prices for parts and a complete 
"lockout " of the small business commtmity to bid competitively on all items controlled by .the 
OEMs'. 

In closing we strongly urge you to reject the 807 Groups recommendations 

Sincerely, 



Michael W. Sales Senior Patent Counsel 

August19, 1994 

Attn: Ms. Angelena Moy, OUSD (A & T) I DDP 
Deputy Director Major Policy Initiatives 
Room C109 
1211 S. Fern St. 
Arlington, VA 22202-2808 

Re: DAR Case 91-312 

Dear Ms. Moy: 

r=?- . r 
\ r~ .X #3i 

HUGHES 
Subsidiary of GM Hughes Electronics 

Building C 1 MIS A 126 
Telephone: (310) 568-7028 

Telefax: (310) 568-7834 

VIA TELECOPIER 

Find enclosed the comments .of Hughes Aircraft Company on the proposed rule 
respecting Rights In Technical Data and Computer Software. We believe the proposed 
rule has been fair in addressing a number of competing concerns. Our remaining 
concern is the need to clarify certain areas in the proposed regulations regarding 
copyright ownership, and simulation, so that there is no question that existing law and 
regulations are not being changed by the proposed rules. Other comments are 
basically housekeeping in nature. 

Although there are certainly aspects of the rule with which we could take issue, 
we have kept our comments to an absolute minimum so that our comments are taken 
as seriously as possible. 

We respect the tremendous effort which has gone into the proposed rules. We 
believe, with these few clarifications, the rules should provide a stable framework by 
which the contractor community and DoD can address these issues for years to come 
without the previous friction and uncertainty. 

I would be happy to discuss any of these issues over the phone or in person. 

We are providing a copy of these comments by FAX and the original separately 
by first class mail this date. 

MWS:rarg 
cc: T. Snyder 

T. Winland 

Enclosure 

Sincerely, 

w.~--
Corporate Patents and Licensing 

Corporate Offices: 7200 Hughes Terrace 
PO Box 80028, Los Angeles CA 90080-0028 

(310} 568-7200 



Comments To DAR Case 91-312 (all references are to DFARS 252 and 
252.227-7013) 

I. General Comments 

A. We support the new policy in 227.403-4 that rights in technical data 
for "undeveloped" items components and processes will be 
determined by the source of funds used to create the data. This 
provides guidance where there has been a longstanding gap in the 
regulations and conforms the regulations to commercial practice. This 
policy should be clearly stated to also apply to "undeveloped" software 
in 227.5. 

B. Existing DFARS Clauses 252.227-7034, 7038, and 7039 do not 
appear in the proposed rule. An express comment that these clauses 
are being deleted or an indication that they are being carried forw~rd 
would be appreciated. 

11.. Copyright Ownership by Contractor 

Recognition that the contractor owns the copyrights in the existing 7013 
"clause", para (e), should be retained in the proposed rule. We recommend 
that the language in existing 7013, para (e) (1}- (4} be carried forward into 
the new 7013 clause. We urge that proposed para (d) be rewritten and 
retitled to address copyrights acros·s the board, not just "Third party 
copyrighted data". In this regard, the existing copyright "note" in para (e) (4} 
is of major importance to contractors in that it clarifies that the Government's 
copyright license is for "reproduction" "by or for" the U.S. Government and 
thereby defines "Government purposes" under e(1 ). The proposed rule 
would arguably omit these e ( 1} and e ( 4} limitations, and create the 
misleading impression in some minds that copyrighted data and software 
could be reproduced for the benefit of commercial parties or foreign 
Governments. This does not seem to be the intent of the new rule since no 
agreement or concurrence in so major a change can be found anywhere in 
the Committee comments. Further, such a change would be economically 
damaging to developer contractors who must increasingly depend on foreign 
markets and commercial application of defense products and software to 
sustain their economic viability in the current declining domestic defense 
market. 

We thus believe that the proposed para (d) would jeopardize an important 
incentive to contractors who develope defense technology and increase 
piracy of data and software in foreign and commercial markets. We strongly 
urge that the present copyright language in para (e) be retained. 



Ill. Definition of "Government Purpose" 

The new definition is too ambiguous. 

The proposed rule defines Government purpose as "any activity in which the 
United States is a party, including agreements, sales or transfers by the U.S. 
Government" (paraphrased). The current copyright clause (and patent 
clause at FAR 52.227 -12) limit the U.S. Government's license to essentially a 
license "by or for" the U.S. Government, i.e. United States government 
purposes. We believe Government purposes should continue to be limited to 
contracts for the direct benefit of the U.S. Government. As in our previous 
comment, we believe that the proposed change is significant and would 
tremendously impact developers at a time when foreign and commercial 
markets are critical to their economic viability and when these contractors, so 
critical to our national security, are fighting for their economic lives. Also, 
why should a contractor be deprived of a competitive edge in the foreign and 
commercial market, even for unlimited rights data when the U.S. Government 
has a royalty free license for its own purposes. Again, the Committee 
comments carry no discussion on this expansion of the definition of 
"Government purpose" compared to the prior provisions. Accordingly, we 
believe it was not their intent to make such a fundamental change. We 
therefore strongly urge that the proposed rule be clarified to limit Government 
purposes to "contracts or agreements for which the U.S. Government is a 
party and the end beneficiary". 

IV. Definition of "Developed". 

We believe the proposed rule should not continue to sidestep recognizing 
that "development" can be satisfied by computer simulation. Clearly, the 
proposed rule and the existing rule all recognize that "development" need not 
rise to the level of "actual reduction to practice".· However, under current 
case law and as the attached legal opinion clearly demonstrates, there is no 
per se rule against simulation being a reduction to practice. We respectfully 
urge that the definition of "developed" be revised to indicate that a computer 
simulation will be considered developed when the item, component, or 
process, when working, conforms to the simulation except for "minor 
modifications". We believe this change would recognize the tremendous 
strides made in simulation and avoid undue friction and litigation based on 
basic unfairness and denial of commercial reality. 

We note that prior to having a working item, component or process, rights in 
relevant data will be determined based on source of funding (227.403-4). 

(End) 
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Re: Actual Reduction to Practice By Computer 
Simulation In Government Contracts 

Dear Mike and Bill: 

You have asked us whether a computer· simulation of an 
invention can constitute an actual reduction to practice for the 
purposes of determining whether the invention is or is not a 
"Subject Invention" under FAR 27.303(a). 

The issue you have raised is a novel one which no court 
has directly ·decided. It is thus not possible to predict with 
certainty what a court would hold. However, properly instructed, 
a court should hold that a computer simulation can constitute an 
actual reduction to practice for the purposes of FAR 27.303(a) 
and FAR 522.227-12(a)(6), provided there are adequate indicia 
that the computer simulation reliably demonstrates the 
workability of the invention for its intended purpose. 

I. Backqroun4 

According to Federal Acquisition Regulation ("FAR") 
27.303(~)(1), all Government contracts must 'contain a "Patent 
Rights Clause" qranting the Government a royalty-free license 
under patents for "Subject Inventions" developed in connection 
with the contract: 

Chicago 

The contractor may retain the right, title, and 
interests throughout the world to each subject 
invention ••• [but) the Federal Government shall have a 
non-exclusive, nontransferable, irrevocable, paid up 
license to practice or have practiced for on behalf of 

Denver New York Washington D.C. 
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the United States the subject invention throughout the 
worl.d. 

FAR 52.227(b). 

"Subjec~ Invention" is defined in the regulations as 
"any invention of the contractor conceived or first actually 
reduced to practice in the performance of work under th(e] 
contract; •••• " FAR 52.227-12(a) (6). 

You have posited the following hypothetical situation: 
. Hughes simulates a novel and unobvious invention on a computer . 
prior to the execution of a Government contract. The invention 
is actually built for the first time after the contract is 
executed. The invention, upon being built, works for its 
intended purpose as predicted by the computer simulation with 
only minor modification, if any. 

The issue is whether the computer simulation would 
constitute a first actual reduction to practice such that the 
invention is not a Subject Invention under the Patent Rights 
Clause. 

·II. Discussion 

A. Actual Reduction To Practice In General 

The Federal Circuit has held, in the context of the 
Patent Rights Clause in Government contracts, that reduction to 
practice occurs "'when it is established that the invention will 
perform its intended function beyond a probability of failure,' 
so that whatever minor adjustments thereafter required may be 
considered mere perfecting modifications." Hazeltine Corp. v. 
United States, 820 F.2d 1190, 1196 (Fed. Cir. 1987) (quoting 
McDonnell Douglas Corp. v. United States, 670 F.2d 156, 161 (Ct. 
Cl. 1982)). However, if subsequent changes are necessary that 
are of "critical importance to achieving the objectives of the 
invention," then reduction to practice has not been shown. 
Leesona Corp. v. United States, 530 F.2d 896, 910 (Ct. Cl. 1976). 

The Federal Circuit imposes a "rule of rea~on" standard 
in the determination of whether an actual reduction to practice 

·has occurred. Holmwood v. Sugavanam, 948 F.2d 1236, 1238 (Fed. 
Cir. 19.91). This rule requires the fact finder to "examine, 
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analyze, and evaluate reasonably all pertinent evidence" relating 
to an alleged actual reduction to practice. Id. at 1239. 

Testing of an invention under its actual intended 
operating conditions is not required. The Court of Claims has 
held that 

[i]n assessing the evidence bearing on a reduction to 
practice question, an impossibly high standard should 
not be exacted; rather, the practicalities of the 
situation must be assessed and a determination made as 
to whether, under the circumstances, the tests 
conducted were sufficiently comprehensive to 
demonstrate the workability of the device. 

Bendix Corp. v. United States, 600 F.2d 1364, 1370 (Ct. Cl. 
1979). 

Thus, "tests performed outside the intended environment 
can be sufficient to show reduction to practice if the testing 
conditions are sufficiently similar to those of the intended 
environment." DSL Dynamic Sciences. Ltd. v. Union Switch & 
Signal. Inc., 928 F.2d 1122, 1125 (Fed. Cir. 1991) (testing of 
railroad coupling for caboose adequately simulated by tests on 
freight car). See also,~, Williams v. NASA, 463 F.2d 1391, 
1399 (CCPA 1972) (laboratory testing of invention intended for 
use in space adequately demonstrated workability of device for 
intended purpose); Eastern Rotocraft Corp. v. United States, 384 
F.2d 429, 431 (Ct. Cl. 1967) (ground testing of cargo net 
intended for use in airplane adequately demonstrated workability 
of invention). 1 

1 The purpose of the actual reduction to practice 
requirement in the Patent Rights Clause is to provide the 
Government rights where it funded the development of the 
invention. McDonnell Douglas Corp. v. United States, 670 F.2d 
156, 163 (Ct. Cl. 1982) ("One major aim of the Subject Invention 
provision is to protect the Government from having to pay for 
using an invention which it significantly helped to develop.") 
Generally, where the Government has borne the risk of 
demonstrating the invention's utility for its intended purpose, 
it is entitled to the right to practice the invention without 
compensation to the contractor. on the other hand, where the 

(continued ••• ) 
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B. Actual Re4uction To Practice By computer simulation 

1. Prece4ent Wherein The Issue Was Raise4 

Properly interpreted, the foregoing authority 
establishes that if there are sufficient indicia that Hughes' 
computer simulation reliably demonstrates that the invention will 
work for its intended purpose "beyond a probability of failure," 
then a properly instructed court should hold that an actual 
reduction to practice occurred when the invention was simulated 
on computer. 

We have located only one case that has consid~red the 
issue of whether a computer simulation can be an actual reduction 
to practice. In McDonnell Douglas Corp. v. United States, 670 
F.2d 156, 161 (Ct. Cl. 1982), the patented invention comprised a 
flight guidance logic system for an antitank missile. McDonnell 
had simulated the flight guidance system on computer prior to the 
execution of a contract.with the Government. The missile was not 
actually built and flown until after the contract was in force. 

McDonnell argued that the patented invention was not a 
Subject Invention under the Patent Rights Clause because the 
computer simulation constituted an actual reduction to practice 
prior to the contract. The Court of Claims did not directly 
decide whether a computer simulation could ever constitute an 
actual reduction to practice under FAR 52.227-12(a) (6). Rather, 
the Court held, on the facts of the case before it, that no 
actual reduction to practice could have taken place prior to the 
contract because actual flight testing of the missile 
demonstrated "significant flaws" in the design of the flight 
guidance system. These flaws conclusively demonstrated that the 
computer simulation was inadequate to prove the workability of 
the invention for its intended purpose. Id. at 161. Thus, the 
Court stated that "[t]ests which fail to simulate the varying and 

1 ( ••• continued) 
contractor has borne the risk of development, the contractor is 
generally entitled to compensation for use of the invention by 
the Government. Cf. Dowty Decoto. Inc. v. Dept. of the Navy, 883 
F.2d 774, 778-79 (9th Cir. 1989) (item was "developed" by 
contractor when contractor took the risk of investing money to 
transform the invention from a speculative idea into a workable 
item). 
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multiple conditions of the invention's intended environment will 
not serve to prove the operability, stability and reliability of 
the invention for practical use." .xg. at 162. 

The trial division of the Court of Claims, in McDonnell 
Douglas, did discuss without deciding whether a computer 
simulation could be considered an actual reduction to practice. 
In dicta, the Court stated that, "there i~ no valid basis for 
refusing to accept computer simulations a·s the full legal 
equivalent of an actual reduction to practice." McDonnell 
Douglas Corp. v. United States, 208 USPQ 728, 733 (Ct. Cl. Tr. 
Div. 1980). The full Court of Claims did not comment on the 
trial division's statement in the course of its review. The· 
statement does suggest that a court is likely to endorse the 
argument that a computer simulation could be considered an actual 
reduction to practice in appropriate circumstances. 2 

2. .Application Of Precedent ~o Computer Simulations 

The reasoning in the McDonnell Douglas cases (both the 
trial decision and appellate decision of the Court of Claims), 
combined with the general legal principles discussed in part 
II.A, ante, indicates that a properly instructed court should 
hold that Hughes' computer simulations constitute an actual 
reduction to practice, provided there are adequate indicia that 
the computer simulation reliably demonstrates the workability of 
the invention for its intended purpose. However, because no 
court has directly addressed the issue, it can not be said with· 
certainty that a court would so hold. 

One persuasive indicia of reliability is whether 
subsequent testing of a physical embodiment of the invention 
verifies the predictions made in the computer simulation that the 
invention will work for its intended purpose without 

2 In addition, a recent Federal Circuit case, Sewall v. 
Walters, No. 93-1230, Slip Op. at 11 (Fed. Cir. Apr. 7, 1994), 
held that a successful computer simulation of an invention, which 
verified the operability of the inventor's postulates, supported 
a holding of a conception prior to the date of the simulation. 
The issue of whether the computer simulation supported an actual 
reduction to practice was not before the Court. However, the 
Court's reasoning may indicate some level of judicial acceptance 
of computer simulations as evidence on invention issues. 
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modifications of "critical importance to achieving the objectives 
of the invention." It is also important that the computer 
simulation mimic the varying and multiple conditions of the 
invention's intended environment. 

If the computer simulation mimics the invention's 
intended environment and subsequent physical testing verifies the 
$imulation, then a properly instructed court should hold that the 
computer simulation constituted an actual reduction to practice 
of the invention. 

If subsequent modifications are necessary to make the 
invention work, the de·termination of whether a computer 
simulation is a reduction to practice will turn on whether these 
modifications are in the nature of "mere perfecting 
modifications." If the modifications are mere perfecting 
modifications, a properly instructed court should still hold that 
actual reduction to practice occurred during the computer 
simulation. 

On the other hand, if subsequent testing of a physical 
embodiment of the invention indicates that critical modifications 
must be made to the embodiment that had been computer simulated, 
then a court would likely hold that the computer simulation did 
not prove that the invention was workable for its intended 
purpose and therefore did not constitute an actual reduction to 
practice. 

In a close case, a court would probably entertain and 
consider expert testimony on the issue of whether any subsequent 
modifications were of "critical importance" or whether they were 
"mere perfecting modifications." 

c.· The .Physical Embodiment Requirement 

Language exists in some older cases that a court may 
interpret as holding that an actual physical embodiment of a 
device is a prerequisite for a holding of an actual reduction to 
practice. See, ~, Eastern Rotocraft corp. v. united states, 
384 F.2d 429, 431 (Ct. Cl. 1967) ("Reduction to practice occurs 
when the workability of an invention can be demonstrated. 
Workability means that a physical form of the invention has been 
constructed which functions.") However, if properly instructed, 
a court should not regard this authority as requiring a per se 
requirement that a physical embodiment must always be constructed 
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to show an actual reduction to practice for at least four 
reasons. 

First, in Eastern.Rotocraft and other cases containing 
similar language, the courts were not presented with the facts 
posited here; ~, a computer simulation coupled with sufficient 
indicia that the simulation reliably demonstrates the workability 
of the invention for its intended purpose. While statements that 
go beyond the issues presented in prior cases may be respected, 
the Federal Circuit has stated that such statements do not 
control later decisions where the issue is actually presented to 
the court. Mallinckrodt. Inc. v. Medipart. Inc., 976 F.2d 700, 
708 n. 8 (Fed. Cir. 1992). 

Second, later case law indicates that the Federal 
Circuit does not favor rigid, per se rules in the reduction to 
practice analysis. The Federal Circuit favors a "rule of reason" 
test, which requires the fact finder to "examine, analyze, and 
evaluate reasonably all pertinent evidence" relating to an 
alleged actual reduction to practice. Holmwood v. Sugavanam, 
supra. The Federal Circuit's adoption of a rule of reason test 
cautions against application of any per se rules relating to 
actual reduction to practice. Moreover, the Court of Claims' 
prohibition in Bendix Corp. v. United States, supra, against an 
"impossibly high standard" in view of the "practicalities of the 
situation" suggests that a physical embodiment is not required in 
appropriate circumstances. 

Third, in Mcoonnell Douglas, wherein the issue of 
computer simulation was raised, the Court of Claims did not 
decide the case merely by reference to a ~ ~ rule requiring a 
physical embodiment. The Court's analysis suggests that a 
computer simulation could be considered an actual reduction to 
practice as of the date of the simulation. See section II.B., 
ante. 

Fourth, as recognized by the Court of Claims Trial 
Division, technology has become increasingly reliant on computers 
to forecast, as well as verify, operations of highly 
sophisticated equipment. McDonnell Douglas, 208 USPQ at 733. 
The ~ourt's recognition of this fact is even more true today than 
it was.fourteen years ago when the Trial Division's opinion was 
issued. 
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Thus, a properly instructed court should not impose a 
rigid, per ~ requirement that a physical device be constructed 
as a prerequisite for a holding of an actual reduction to 
practice. 

III. Conclusion 

The hypothetical situation you have raised presents a 
legal issue of first impression. It is thus not possible to 
predict with certainty what a court would hold. 

However, in the hypothetical situation that you posed, 
wherein the physical embodiment of the invention works as the · 
computer simulation predicted, and the computer simulation 
accurately simulated the environment of the invention, a properly 
instructed court should hold that an actual reduction to practice 
had taken place as of the date of the computer simulation. 

Please do not hesitate to call if you have any 
questions or comments. 

Very truly yours, 

KIRKLAND & ELLIS 

By: 
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DearMs. Moy, 

This letter is forwarded on behalf of the Integrated Dual-Use Commercial Companies 
(IDCC) providing comments on DF ARS Case 92-DO 10, the proposed rule to amend the DoD 
Federal Acquisition Regulation Supplement (DFARS) subpart 227.4 "Rights in Technical Data" 
and the corresponding clause DFARS 252.227-7013. 

The IDCC is a consortium of large commercial companies. Its members are Alcoa, 
Corning, Cummins Engine, Dow Chemical, Dow Corning, DuPont, W .L. Gore and Associates, 
Hoechst Celanese, Honeywell and 3M. The IDCC believes that comprehensive changes are 
necessary in the acquisition process to allow the government and its prime contractors to 
purchase commercial products and services from commercial companies. The pending acquisition 
reform legislation is expected to address some of the barriers that currently inhibit commercial 
sales to the government. Regulatory reform of data rights is also essential. As product and data 
developers, IDCC member companies invested approximately $4.7 billion in R&D in 1993. 
Products or processes developed through this investment must be protected. Applicable techhical 
data must be restricted from release or disclosure to others, since the products, processes and data 
represent the "life blood" of a commercial company's ability to compete on the world market. 

The IDCC generally supports the positions taken by the Government - Industry Technical 
Data Committee in its report to the Secretary ofDefense. Our comments on the policy issues that 
the committee identified as significant are as follows: 

a. . Basis for Allocating Data Rights - IDCC members believe strongly that the data 
creator owns the data and should have the exclusive right to license others. 
Clearly, this is the case where the data was developed through private funding. 
Where the government has fully funded the product or process, the government 

c/o Coopers & Lybrand . I 530 Wilson Boulevard . Arlington, Virginia 22209 



should be able to receive data rights licenses that are needed consistent with its 
objectives. Where funding is mixed, appropriate licenses could be negotiated. 
However, it should be recognized that commercialization of products is served by 
allowing product or P.rocess creators to exclusively market technology created 
through private, government or a mix of funds. It should be recognized that 
commercial companies often invest substantial funds over many years to develop 
technology positions. This primary part of technology must be recognized. The 
position taken by the committee is acceptable if it is clear that government rights in 
data flow from a license granted by the data creator. 

b. Definition of "Developed" - IDCC does not believe the current definition in 
regulations, using the concepts of existence and workability, are consistent with 
modern design and development practices. Computer aided design and 
manufacturing techniques often eliminate the need to reduce designs to practice 
and construct physical demonstrations· to prove workability. Therefore, we believe 
that the use of automated design techniques should be permitted to substitute for 
the existence test, where it can be determined that simulation provides reasonable 
assurance that the item can be built. 

c. Background Systems/Engineering Systems - The position taken by the committee 
whereby the expense definitions and treatment of indirect costs, which permit 
background and engineering systems to be considered items developed exclusively 
at private expense, is acceptable. Background systems, engineering systems and 
the intellectual property of commercial developers must be protected in order to 
encourage the availability of resultant products or services to the government. 

d. Expense definitions and indirect costs. - The existing criterion of "Required for 
performance", which allows the government to claim unlimited rights in data for 
products developed at private expense with concurrent performance occurring 
under a government contract, is inconsistent with other statutory and regulatory 
requirements and is not acceptable. In addition, the current criterion allows the 
government similarly to claim unlimited rights where private funds were used by a 
subcontractor to develop a product that was necessary in performance of a 
contract or subcontract. The documented committee discussion on this issue was 
on the mark, where it was concluded and recommended that this " required for 
performance" criterion should be eliminated as the basis for the government 
claiming unlimited rights. The committee position where all non-government 
funds are considered private expense is clear and appropriate. Where mixed private 
and government funding is involved, the IDCC agrees that the DF ARS clause 
252.227-7013, "Rights in Technical Data and Computer Software" should be 
updated to reflect the concept of mixed funding. 

With regard to the treatment of indirect expenses, IDCC strongly believes that all 
indirect expenses represent the allocation of private funds and should be 
considered private expenses. The Cost Accounting Standards preclude 



inconsistent cost charging. The committee posttton in the work product 
advocating that costs allocated to indirect cost pools should be considered private 
expenses is appropriate. 

e. Data Rights under Mixed Funding Situations - 10 USC 2320 requires the 
government and its contractors to negotiate rights in data developed at mixed 
expense. The experience of member companies is that too often government 
contracting officers demand unlimited rights in these situations. While the issue 
gets resolved, it often takes months of discussions and negotiations. The 
government contracting officer's position of demanding unlimited rights and 
refusing to accept a license· is inconsistent with statute and leads to the lack of 
confidence that a commercial supplier's rights will be protected from use by others. 

The committee work product recommendation for adoption of government 
purpose rights for a nominal 5 year period commencing with the award of a 
contract to the data developer is acceptable conceptually, as long as provision is 
also made for negotiation of other than a 5 year baseline where appropriate. The 
purpose is to protect the rights of the product, process and data developer in its. 
pursuit of commercialization. It must be recognized that the process of 
commercialization cannot be tied to a 5 year period but must reflect the specific 
circumstances associated with the contract, subcontract and product. In many 
cases the committee position for a 5 year period will not be appropriate and this 
should be recognized up front. We would also suggest for consideration changing 
the start date from contract award to contract completion. 

f Commercial Items - IDCC members have very serious concerns with the 
provisions of 10 USC 23 20 that permit the government to use or disclose form, fit 
or function data for commercial items. The disclosure of commercial data can 
impact a company's commercial business. It is strongly recommended that the 
existing DF ARS 211 technical data requirements be replaced with a policy 
requiring the negotiation of specific license rights in conjunction with commercial 
items and that the policy prohibit the release of any commercial product data 
without the developer's concurrence. Normally, the government should not seek 
data beyond that which is customarily provided to commercial customers. 

g:· ·Separate Treatment for Computer Software - The committee's work product, 
which proposes to separate computer software and computer software 
documentation from technical data requirements and further distinguishes between 
commercial and non-commercial software provides a reasonable approach to 
protect the interests of commercial companies. 

h. Copyright Considerations - IDCC members do not believe the committee work 
product position combining the copyright and data rights licenses will necessarily 
clarify current regulations. Since the rights intended to be conveyed by data rights 
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and copyrights licenses are frequently not the same, it is recommended that the 
rights be separately identified in appropriate regulations. 

i. Marking Requirements - IDCC members strongly oppose the "mark or lose" 
provisions contained in current regulations. The inadvertent absence of a marking 
should not change the reasons for which data was provided, such as government 
purpose rights. Continuation of these requirements places a burden on industry, 
especially commercial companies, to ensure that every piece of data is 
appropriately marked. Where commercial companies have provided data on 
commercial products, it is strongly recommended that controls be established to 
consult with the data creator prior to the release of data that is not marked to 
preclude inadvertent release. 

j. Contractors as Technical Data Repositories - IDCC member companies support 
the committee work products approach whereby the government maintains data 
repositories but allows the establishment of contractor data repositories when 
consistent with defense agency procedures. One of the circumstances in which 
commercial data repositories should be considered is for commercial products or 
processes, whereby the data developer would be the data repository and paid for 
performing the service. 

The IDCC position on computer software is consistent with the position on each data 
rights issue discussed above. 

The Government - Industry Technical Data Committee recommendations as discussed in 
its report, will provide significant improvement to current regulations on data rights. However, it 
is also important that efforts be made to provide training to government technical, program and 
contracting personnel with regard to data rights. As commercial firms, IDCC members often face 
demands for unlimited rights, without the requester being able to articulate why the government 
needs those rights. In the interest of promoting the use of commercial products, government 
personnel should request only those rights which are needed. These rights must be obtained 
through appropriate licenses. The regulations should clearly provide this guidance to contracting 
officers. 

We thank you for the opportunity to comment on the Government - Industry Technical 
Data Committee report. 

;;pppr-
~~Abbott 

Chairman 
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Deputy Director Major Policy Initiatives 
1200 S. Fern St. 
Arlington, Va. 22202-2808 
Attn: Ms. Angelena Moy, OUSD (A&T)/DDP 

Reference:DOD Proposed Rules,' Rights in Technical Data; DAR Case 91-312. 

The Independent Defense Contractors Association represents the 
interests of many small companies that must rely on Government­
provided technical data in order to manufacture spare parts for the 
Department of Defense. In our opinion, the proposed language that will 
govern how technical data will be acquired by the Government and made 

. available to "non-developers" will effectively deny our members the 
opportunity to continue to do business with the Government. It is no 
secret that the Original Equipment Manufacturers have a concerted agenda 
to re-capture the spare parts market in light of the down-sizing of major 
weapon systen1s programs. ·For the· past three years, we have observed 
several initiatives on the part of OEMs to influence legislation and 
regulation that would make it more difficult for DOD to maintain a 
competitive environment for spare parts. Proposed data rights changes 
are merely one of several priorities which, if enacted, will become a 
welcome reality for them. 

The areas of the proposed language that we find particularly 
objectionable are discussed below. 

Under DFARS 227.403, "Noncommercial items or processes", and the 
clause at DFARS 252.7013, "Rights in Technical Data- Noncommercial 
Items", DOD would continue to be entitled to unlimited rights in data 
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developed entirely at Government expense. DOD would, however, no 
longer be entitled to unlimited rights in· data required for the performance 
of a Government contract. Moreover, DOD's technical data rights would turn 
in large part upon whether development is charged to DOD as a direct or 
indirect cost -- a potential source of significant abuse. For example, let's 
address the potential impact of the Section 807 committee proposal to 
treat development charged to the Government as an indirect expense·to be 
paid for at "private expense". By c_teeming development paid for with 
Government funds as being "private expense", DOD would sanction the use 
of creative accounting to eliminate competition. Data rights would be 
determined based upon whether development is charged to DOD as a direct 
or indirect charge, rather than whether it is paid for by DOD. This is of 
great concern because: 

- most engineering development expenses can be charged indirect; 
- design engineering may be chargeable indirect; 
- accounting systems can be structured to eliminate competition; and 
- DOD underestimates the OEMs desire to regain the spare parts 

market. 

T~e easiest way for an OEM to assure itself of noncompetitive awards 
would be to charge development expenses such as manufacturing 
production and engineering expense (MP&E) to the taxpayer as an indirect 
cost. After all, M P & E is recognized in the form for CASB disclosure 
statements as an indirect cost, and most OEMs' already charge M P & E 
indirect. The potential for abuse is apparent when one remembers that 
most drawings provided by DOD for purposes of competing for aircraft 
spare parts require additional information to ~amply with OEM 
manufacturing processes. Examples of these OEM manufacturing processes 
are nondestructive inspection, heat treating, welding, etc. It is extremely 
difficult and in many cases impossible to obtain source approval from the 
military without the OEM manufacturing processes and the right to use 
them. 

The OEM manufacturing processes referenced on drawings for military 
parts are the same as those used for commercial aircraft. Therefore, it 
would appear that either they may have been or could be : 
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- developed with M P & E, charged to the Government as an indirect 
expense, or; 

developed at private expense , although development was required for· 
the performance of a Government contract. 

In either case the proposed revisions would deprive sources - other 
than the OEM - of essential data needed to compete. Even companies that 
manufactured the part for the OEM would be out of luck. If they had OEM 
manufacturing process data they could be precluded by limited rights 
legends from using it for direct Government work. The role of· 
manufacturing processes in creating competition is significant. 

The loophol~ could be used to preclude competition not only for parts 
for new weapon systems, but also for parts that have been competitively 
·purchased for many years. OEMs manufacturing processes are constantly 
undergoing revision. An insignificant revision charged as indirect expense 
would result in a missing link that prevents alternate sources from 
competing. Under the proposed revision. OEM's could corner the market by 
charging minor revisions to the Government as indirect expenses. DOD 
would not obtain unlimited data rights even if the development reflected 
in the revision was required for performance of a Government contract. 

Moreover, even though only a portion of development is claimed to 
have been at private expense, the Government would automatically have 
only Government Purpose Rights (GPR) in the data for five years (see 
DFARS 227.403.S(b) as opposed to unlimited rights unless otherwise 
negotiated under existing regulations. Under the proposed regulations, an 
OEM would be able to limit DOD to GPR data by paying for (or charging as 
an indirect cost) an insignificant portion of development while the DOD 
funds the rest. Although a competitor could use GPR data to compete for 
DOD contracts, it could not use it to comp~te for commercial or direct 
foreign government sales (see recommended DFARS 252.7013)1)(11), (12). 
Competition on DOD procurements would also be limited under the 
Committee's recommended changes because there is no mechanism in 
-place or provided for to permit potential competitors timely access to GPR 
data. Specifically, in order to compete, alternate sources need access to 
pertinent technical data before a solicitation is issued to obtain necessary 



source approvals and to submit a timely bid or proposal. The absence of 
competition will increase costs to commercial and foreign government 
buyers. Sin_ce many direct foreign ·government sales are funded with U.S. 
grant or aid funds, the Committee's recommendations would 
correspondingly increase costs to the U.S. taxpayer. 

In summary, while we have objections to many of the proposed 
changes, we are most concened about the language that permits the 
treatment of indirect costs as a private expense. Our recommendation is 
that the existing language of the 1988 interim regulation be allowed to 
govern how costs (whether direct or indirect) affect the question of. data 
rights. 

~21t&v 
Vice-President, Government Affa .irs 



7225 DIVISION ST., BEDFORD, OHIO 44146-5483 (216) 232-5555 

Deputy Director Mejor Policy InitiPtives 
1200 S.Fern St. 
A~rli nr.:ton, VIP... 22202-2808 

Suhject: Procurement Reform DAR Ce.se 91-312 

Dear Hr. Chairmen: 

Au,~ust 15, 199~ 

"Since 1951" 

Manufacturers of 
Aircraft Fittings . 

Hydraulic Assemblies 
.:! .l 

Con~ress is reviewing reform measures S.l5R7 ,H.R.?238, H.R. 3586,II.R.l1?6i 
and H.R. 4328'! While we e.~ree that the nrocurement system is comnlPY, 
it took many ye'-\rs to accomplish the mA.ny good feAtures P..nd onportnni ti ~s 
for small business, women-olrned business And minor:ltv firms. 

1. A critical comtmnent of 'Procurement reform increases the sm~ 11 rmrch~ ~es 
value from $25000.00 to $100,000.00. Small firms will be hurt if thesf' 
nurchases are not anenuetely 'PUblici7ed in thP. Commerce Busine~s DPily or 
the electronic eauive.lent. ·If it is not RdeouA.tely publici7ed,sm~ll firms would 
he 'Precluded from biddinp;; this reduced comoeti tion would re.ise the rr:nvernmP.nts 
procurement costs. 

2. Maintaining the small business smaller l)UrC'hAse reserve for ,urrhAsP.s less thPn 
$2500~00 is the bread and butter of meny sm~ller operetions. WhilP WP ~~ree thPt 
the paperwork should be minim"l, this reserve is very necessary becPusP thP.sP. firms 
are often not able to compete for lerger federAl A.cnuisi tions. 

3. The requirement for detailed reporting for Any 't)urchsse of ~·10,000.00 or more 
is necessary to measure the recults of incre~sin~ the threshold. 

4. The linking of the smAll claims procedures to thP simplified PCf"'uisition 
threshold from $10,000.00 to $100,000.00 would Allow P. more effici~nt nr()rPss. 

5. The Defense Acauisi-tion Pilot Progrem &no the proposP.d wni vers i.nclu~e Pli mi.nAtin.r:r, 
small business eet-... sides, purchase reserv~s, ~nn, smAll disPdVAntPr;P.C! hnsinPss 
subcontracting. We o~pose these 'PrO'POSAls, As they not only eliminP.tP ~nP~tfic 
Ol)l)ortunities for smAll business, but, Add to the convenience of ~stPhlished ~lo~e 
relationshil)s in the administration. waivers of stAtutes should not hp unoertPkPn 
so casually, and, we oppose blanket authority given to the AdministrPtor nf OFPP. 
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Pege 2 

"Since 1951" 

Manufacturers of 
Aircraft Fittings 

6. \·le O'Qpose the allowing of· individual .-gencies to est~thlish thf'ir own 
market pl~.ce acceptance definition. This criteriA should he in tune "'i th 
sm~ll business, and, not set stendards thAt are out of re~ch of m~ny 
smnll firms. The COC program is e very successful ~overnment ini.tiPti'-'P th•t 
hP.s helped mPny sme.ll firms. It would not be productive to Pllow develnnmPnt 
of procedures that :would cancel the intenfled purpose of the COC .,rogrPm. 

7. The development of.· technical deta informlt.tion, And, whether thP. develnpment c-ost 
was che.rGed and PBid for by the DOD ~s P direct or in~irect chArgP.,~hnul~ 
be determined ~vailahle for competitive ~urooses, in the interest 0f ~mPll 
business and gre~ter comoetition and reduced government cost!. A rPreful 
e.nalysis of the impA·c~ on smell manufacturers must be made. 

Hhile ·reform efforts to simplify" the -procuremP.nt ,.,rocess -..re endorsP.d, 
we feel it must not be c~rried on the ahoulders of Am~ll husinPs~. 

Ver-:v truly ~,rours, 

/ 
AI·1: lc 
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THE McPHERSON BUILDING 

425 PARK AVENUE: 
NEW YORK. NY 10022·3598 

12121 836-8000 

1999 AVENUE OF THE STARS 
SUITE 1600 

LOS ANGELES, CA 90067·6048 
13101 788-1000 

SOUARE DE MEEUS 30 • 
1040 BRUSSELS, BELGIUM 

13221 514-4300 

WRITER'S DIRECT DIAL NUMBER 

(202) 682-3590 

Ms. Angelena Moy 
OUSD (A&T)/DDP 

901 FIFTEENTH STREET, N.W., SUITE 1100 

WASHINGTON, D.C. 20005-2327 

12021 682-3500 

FACSIMILE 

1~021 682-3580 

September 9, 1994 

Deputy Director/Major Policy Initiatives 
1200 South Fern Street 
Arlington, Va. 22202-2808 

Re: DAR Case 91-312 

Dear Ms. Moy: 

18'" FLOOR 
NINE OUEEN'S ROAD CENTRAL 

HONG KONG 
18521 845-8989 

SCITE TOWER. SUITE 708 
22 JIANGUOMENWAI DAJIE 

BEI.:JING 
PEOPLE'S REPUBLIC OF CHINA 

18611 512-4755 

FACSIMILE 

NEW YORK 1212 I 836-8689 

WASHINGTON 12021 682·3580 

LOSANGE:LES 13101 788-1200 

BRUSSELS 13221 514·4437 

HONG KONG 18521 845·3682 

BEIJING 

18521 845-2389 

18611 5 I 2·4760 

Enclosed are comments concerning the above-referenced amendments to the 
Defense Federal Acquisition Regulation Supplement (Rights in Technical Data). 
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. PROVIDING COMPUTER SOFTWARE AND DOCUMENTATION 
TO FOREIGN PARTIES AND INTERNATIONAL ORGANIZATIONS 

The proposed amendments to the Defense Federal 

Acquisition Regulation Supplement (Rights in Technical Data) 

grant the government "government purpose rights" in computer 

software developed with mixed funding. 

"Government purpose rights" entitle the government to 

release or disclose computer software and documentation outside 

the government and to authorize·persons to whom release or 

disclosure has been made "to use, modify, reproduce, release, 

perform, display, or disclose the software or documentation for 

United States government purposes." 252.227-7014(a) (11) [Emphasis 

supplied.] 

The term "government purpose", however, is defined as 

"any activity in which the United States Government is a party, 

including cooperative agreements with international or 

multinational defense organizations or sales or transfers by the 

United States Government to foreign governments or international 

organizations." 252.227-7014(a) (10) [Emphasis supplied.] 

The proposed rule also expressly provides that, subject 

to Federal export controls and other national security laws and 

regulations, the Department of Defense may release or disclose 

computer software or documentation in which it has obtained 

"unlimited rights" to foreign governments, foreign contractors, 

and international organizations. Where the government has 
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obtained software "for which restrictions on use, release, or 

disclos.ure have been asserted" release and disclosure in 

connection with foreign contracts is still permitted, but only if 

the intended recipient has agreed to be bound by U.S. government 

regulations governing the use, release, or disclosure of 

restricted data. 227.503-16. 

There are no other stated conditions on transfers to 

foreign buyers. For example, there is no express requirement 

.that the.government consider the impact of the transfer on the 

domestic defense industrial base, nor is there any express 

requirement that the government charge foreign users for access 

to licensed software. 

Therefore, whether software and documentation is 

obtained with "government purpose rights" or "unlimited rights," 

the U. S. government may assert the right to transfer it directly 

to foreign governments or to others for the use of foreign 

governments -- without charge -- and without regard to its impact 

on the industrial base. 

Two concerns are raised by the possible assertion of 

such rights under these provisions. 

First, software and documentation obtained with 

"government purpose" rights -- purchased at U.S. taxpayer expense 

for performance of U.S. government contracts -- should be limited 

to uses by and for the United States government, not foreign 

governments or foreign corporations. 
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The justification for "government purpose" rights is to 

facilitate the use of software and documentation by and within 

the government, and to promote competition in U. S. government 

procurements -- not to subsidize procurements by foreign 

governments or foreign corporations. 

Second, the possible exercise of "government purpose 

rights" and "unlimited rights" to allow the use of government­

acquired software and documentation in support of contracts with 

foreign governments or foreign corporations not only subsidizes 

foreign buyers at the expense of the United States taxpayer, but 

also deprives the software developer of valuable markets. By 

turning costly software into a "free good," the government 

destroys its value to the developer and discourages developers 

from competing for U.S. government contracts. 

Any use of this provision to confer a free benefit on 

foreign buyers, at the expense of U.S. developers who could 

otherwise sell such software in foreign markets, undermines U.S. 

export policies and further contributes to our balance of trade 

deficit. The risk of improper subsidies to foreign buyers and 

the risk of lost export sales. are particularly severe concerns 

because the proposed rule would convert "government purpose" 

rights into "unlimited rights" after five years. Such a 

conversion may encourage the government to assert this authority 

in support of commercial contracts with no colorable claim to a 

"government purpose." 
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The import of this provision was succinctly explained 

in "supplemental views" submitted by a group of industry members 

to the 807 report: 

The government, after expiration [of the 
government purpose rights] receives unlimited rights in 
the technical data[~] thereby making that data 
available on a world wide basis. The government 
members of the committee presented a number of 
justifications for this expiration, significant among 
them being the argument that it was an intolerable 
burden to maintain the security required on government 
purpose rights for an indefinite period. In addition, 
the expiration was included to give the spare parts 
replicators greater opportunity to sell spare parts 
directly to foreign governments. We believe that these 
reasons are insufficient to justify an automatic 
expiration of rights. The period should at least be 
extended or, preferably, made indefinite to encourage 
commercialization and provide support for U.S. 
industry. 807 Report, Supplemental Views of Certain 
Industry Members, at 4. [Emphasis supplied.] 

If the Defense Department is determined to claim 

authority to transfer software and .documentation to or for the 

benefit of foreign governments, the exercise of this power should 

be constrained. At a minimum, the government should charge 

foreign users the market value of the software and documentation 

it proposes to transfer. In addition, the Department of Defense 

should be required to consult with the Department of Commerce 

before authorizing any such transfer, in order to assess the 

impact of the transfer on the defense industrial base, U.S. 

balance of payments, and U.S. trade policy. 

Although the government could, on its own initiative, 

refrain from asserting the right to give away software and 

documentation in support of foreign contracts, amendment of the 
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rule would provide firm guidance to agencies and contractors 

alike. In either event, in the implementation of these rules, 

the use of government-held licenses to subsidize foreign 

government purchases is a waste of limited and valuable 

resources, and contrary to sound trade policies. 

Therefore: 

(A) the exercise of "government purposes" licenses 

should be limited to uses by and for the United States 

:government; 

(B) the transfer of software and software 

documentation by the U.S. government at less than fair market 

value to or in support of a contract with a foreign buyer should 

be prohibited unless the Agency head states that the transfer is 

necessary to the national security interests of the United 

States, with a presumption against such a finding in any case in 

which the copyright holder is willing to contract with the 

foreign buyer for purchase of the software and documentation at 

fair market value; and 

(C) consultation with the Department of Commerce 
.. 

should be required before authorizing any transfer of software or 

software documentation at less than fair market value, if the 

transfer is to or in support of a contract with a foreign buyer 

in order that the DOC might assess the impact of the proposed 

transfer on the defense industrial base and U.S. trade policies. 



September 8, 1994 

MIA-COM, INC. 
1011 PAWTUCKET BOULEVARD 
PO. BOX 3295 
LOWELL, MA 01853-3295 
(508) 442-5000 FAX: (508) 442-4380 

Via Federal Express No. 1412304946 

Deputy Director 
Major Policy Initiatives 
PDUSD(A&T)DP 
Attn: Ms. Angelina Moy 
1211 Fern Street, Room C-1 09 
Arlington, VA 22202-2808 
Phone: 703-604-5386 

Re: DAR Care 91-312 
DF ARS Rights in Technical Data 
Comments on Proposed Rules of 6/20/94 

Dear Ms. Moy: 

Reference is made to the DF ARS rules on rights in technical data that were proposed in 
the Federal Register of June 20, 1994. As prime contractor and subcontractor, MIA-COM, Inc., 
and its subsidiaries ("MIA-COM") have supplied technical data and computer software to the 
U.S. Department ofDefense ("DoD"). MIA-COM is a leading supplier to the wireless 
telecommunications, surveillance, and defense-related industries of radio frequency, microwave, 
and millimeter wave semiconductors and components. Currently, one third ofMIA-COM's 
business is for DoD applications. Ml A-COM has several comments on the proposed rules. The 
first two are the most important to us, but we feel strongly about all of them. Our comments are 
as follows: 

1. We strongly urge that a single set of data rights clauses be adopted for use by the 
DoD and the non-DoD agencies of the US Government. Ml A-COM is a medium-sized 
Government contractor. We had total sales of$340 million in fiscal year 1993, ofwhich between 
43% and 50% were direct or indirect sales to the Government. It is disproportionately expensive 
for a company of our size when compared to larger Government suppliers to have to set up, staff, 
and implement procedures under two sets of extremely detailed data rights clauses. The penalty if 
we don't is the potential loss of our data rights to the Government. Whether we do or don't, we 
are at a very significant disadvantage compared to the many larger Government suppliers. 

2. We strongly recommend that the complex restrictive marking requirements of 
proposed rules 252.227-7013(t) and 252.227-7014(t) be deleted and that a single legend be used 
whenever the Government has less than unlimited rights. The proposed rules have no less than six 
different legends to use, depending on which ofthe following rights are granted: (1) government 
purpose rights in technical data, (2) limited rights in technical data, (3) special license rights in 



technical data, (4) government purpose rights in computer software, (5) limited rights in computer 
software, or (6) special license rights in computer software. Moreover, the appropriate legend 
must appear (a) on the container or transmittal letter and (b) on every page where the restricted 
data appears, and the restricted technical data on each page must be specifically identified by 
circling, underscoring, or noting. There may. be more than one type of rights on a given page, 
requiring two legends and additional specific identification on each such page. This is absurdly 
complex and burdensome, especially for medium-sized contractors such as Ml A-COM. If we fail 
to comply, the penalty is potential loss of our data rights. Just as under comment no. 1, whether 
we comply, at disproportionate cost, or we don't, we are put at a very significant disadvantage 
compared to larger suppliers. 

We have three specific recommendations. First, no specific identification by circling, 
underscoring, noting, etc., should be required. Second, the legend should only be required on the 
first page of the technical data or computer software. Third, there should be only a single legend 
to be used, no matter what data rights (less than unlimited) are granted to the Government. A 
suggested legend is as follows: 

RESTRICTED GOVERNMENT DATA RIGHTS 
Contract No.· ----------------------Contractor Name -------------------Contractor Address ------------------
The Government's rights to use~ modify, reproduce, release, perform, display, or 
disclose technical data and/ or computer software contained herein, or to permit 
others to do so, are restricted by the above contract. Any person, other than the 
Government, who has been provided access to all or any part hereof must 
promptly notify the above contractor. Any reproduction permitted under the 
contract of all or any portion hereof must also reproduce this legend. 

This approach is sufficient in most commercial contexts and should be sufficient in 
Government contracting. It puts a potential user on notice and provides him/her with the 
contractor's name and address so that he/she can inquire about the restrictions. Moreover, even 
within the proposed rules themselves, such inquiry notice is contemplated by special license rights 
legends. 

3. As to identification and assertion of data rights in proposed rules 252.227.:. 
7013(e)(2) and 252.227-7017(c), it should be enough for the contractor to identify the technical 
data in which the data rights are asserted. The contractor should not also be required to identify 
the associated item, component or process. The contracting officer could ask for this infonnation 
on specific technical data if desired, but in most cases this additional level of detail is unnecessary. 

4. Proposed rules 252.227-7016(c) and (d) effectively give the Government, 
subsequent to contract award, unlimited rights in data contained in proposals, unless the offeror 
imposes restrictions. This is backwards. The general rule should be that the Government has no 
rights other than to evaluate the data unless otherwise provided in the contract, if awarded. This 
is the present rule and it ought not to change. 



5. . The proposed rules that prescribe the use of certain proposed contract clauses 
seem to contemplate that, in a given contract, there will be either (a) commercial technical data 
(or commercial software) or (b) non-commercial technical data (or non-commercial software). 
(See, e.g., 227.406(a) prescribing 252.227-7013, 227.503-6(a)(l) prescribing 252.227-7014, and 
227.402-3 prescribing 252.227-7015.) This may not be the case. A single contract may cover 
both. Accordingly, insertions must be made in the prescribed contract clauses to make clear 
whether commercial or non-commercial data is concerned. For example, "pertaining to non­
commercial items, components, or processes" should be inserted in the first sentence of252.227-
7013(a)(14) after the word "information" or at the end of the sentence; and "pertaining to 
commercial items, components, or processes" should be inserted in the first sentence of252.227-
7015(a)(5) after the word "information" or at the end of the sentence. 

6. As to data in which the Government is initially granted government purpose rights, 
proposed rules 252.227-7013(b)(2) and 252.227-7014(b)(2) provide that the Government shall 
have unlimited rights after five years, unless otherwise agreed. The present rule does not specify a 
default period after which the rights become unlimited. The present approach should be retained 
or a much longer default period provided, e.g., fifteen (15) years, which approximates the 17-year 
period of patent protection. Many, if not most technologies have a life of significantly more than 

· five years. · 

7. We recommend that following badly needed clarifying sentence be added to the 
"relation to patents" provisions (e.g., proposed rules 252.227-7013(b)(2) and 252.227-
7014(b)(2)): 

To the extent that any patent rights clause contained in this contract such as 
52.227-11, 52-227-12, or 52-227-13 applies to any invention described or · 
contained in any technical data or computer software or computer software 
documentation, the patent rights clause shall apply and this clause clause shall not 
apply. 

We thank you for your consideration of these comments. If time permits, a specific 
response would be appreciated. · 

cc: Kermit Birchfield 
Bob Fucile 

M:\ 1 00\6\GEN\49BL TO 1.DOC 

Si~A· 

l::fo.~~~~~. 
Assistant General Counsel & 
Intellectual Property Coordinator 



2367 Brittany Lane 
GA 30062-5783 

August 15, 1994 

Ms. Ange~ Moy 
DUSD (A&T) I DDP 
1211 South Fern St. 
Arlington, VA 22202-2808 

Dear Ms. Moy, 

Management Consulting 

€ 
Robert C. Spreng 

.~. f.:( .:l (:.:;! c~ 
ottic'e 4o4-s42-6·sa5 

Fax 404-642-0599 
Home 404-552-9343 

This letter is to provide comments on DFARS case 92-DOlO. I am an independent consultant 
working with commercial firms to enable them to accept government business without segregation of 
activities. I am primarily involved with large commercial firms and specifically a group called IDCC 
(Integrated Dual-use Commercial Companies). The IDCC Chairman will separately submit comments 
regarding the 807 panel recommendations. The material that follows supports the fact that the proposed 
changes are needed if the government is to tap the vast technological resources that exist in commercial 
firms. This information was developed in doing research for an article that I am writing on coinmerdal 
firms doing R&D with the government. 

Considering the leaders in each of the 37 industry groups from the 1994 Business Week R&D 
Scoreboard, 95°/o of the firms that invest the greatest percentage of their sales in R&D do $2 million or 
less in RDT&E with DOD. The two exceptions are 3M and Zenith. 

68% of the firms that invested the most dollars in R&D in each of the 37 industry groups had 
less than $2 million in DOD RDT&E awards. These 37 firms invested more than $30 Billion in R&D in 
1993. After eliminating the firms that invested more than $800 million (Boeing, GM, ffiM, GE, 3M, 
Motorola, Xerox, Intel, and AT&T- all firms that can segregate government R&D) those avoiding 
DOD R&D contracts increases to 87 percent. 

91% of the Fortune 500 Industrials had less than $2 million in ROT &E DOD awards. Why? 

One of the major reasons that commercial firms are reluctant to do R&D with the government is 
the fear of losing or tainting intellectual property that has been developed to provide the future of the 
firm. 

The sources of the above information are the 1994 Business Week R&D Scoreboard, The 1994 
Fortune 500 Industrials, and the BNA publication titled 500 Contractors Receiving the Largest Dollar 
Volume of Prime Contracts Awards For Research, Development, Test, and Evaluation, Fisca/1992. I 
will be updating the above material and completing the article as soon as I receive the data for RDT &E 
for fiscal1993. 
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Department of Defense 
Deputy Director Major Policy Initiatives 
ATIN: Ms. Angelena Moy, OUSDA (A&T)/DDP 
1211 Fern Street, Room C-109 
Arlington, VA 22202-2808 

Dear Ms. Moy: 

.... I 
\ .. 

August 9, 1994 

Reference Federal Register 20 June, 1994 (59 FR 31584) which requested public comments on 
proposed changes to the Defense Federal Acquisition Regulations Supplement regarding Rights in 
Technical Data. Motorola appreciates the opportunity to provide the attached comments and 
recommendations for your consideration in developing a final rule. 

Very truly yours, 

James E. Muehleisen 

Motorola Inc., Government and Systems Technology Group 
8201 E. McDowell Rd., P.O. Box 1417, Scottsdale, AZ 85252 

r~ ::·' 



August 9, 1994 

Comments Begardjng Proposed PEAR Ryles on lntellectyal Property Rights 

The Intellectual Property Department of Motorola's Government Systems & 
Technology Group (GSTG) has reviewed the Department of Defense proposed rule regarding 
rights in technical data and computer software as published in the Federal Register, Vol. 59, 
No. 117, June 20, 1994. In response to the proposed rule changes Motorola GSTG has the 
following overall comments: 

1. On April 6, 1994, the proposed regulations were forwarded to the 
Senate Armed Services Committee from Deputy Secretary of Defense John 
Deutch as a report containing the recommendations of the § 807 Government­
Industry Technical Data Committee. In the forwarding letter, Mr.· Deutch remarks 
that the recommendations satisfy an important goal in that they "do not affect the 
ability of any contractor, Including spare parts replicators, to use data 
developed partially or totally with government funds to compete for U.S. 
Government contracts or subcontracts." 

As a first comment, note that such a goal is achievable without 
granting unlimited rights to the U.S. Government. 

The Government itself has no need for rights beyond GPLR, and 
GPLR treatment is consistent with the general royalty-free patent license for 
Government purposes which the Government receives in patentable 
intellectual property under FAR 52.227-12(JUN 1989). 

Unlimited rights, which allow for non-Governmental uses, should be 
beyond the regulatory interest and scope of the proposed rule. 

Even if unlimited rights are granted to ostensibly benefit the spare I repair 
parts contractors and subcontractors, the granting of unlimited rights to the 
Government has an extreme adverse effect on businesses that are data and 
software creators (including small businesses). The adverse effect can be so 
severe as to cause some businesses to refuse altogether to deal with the 
Government. 

A significant substantive change to stimulate business and to 
Improve the quality and innovativeness of the technology available to the 
Government would be to eliminate unlimited rights in computer software 
and technical data and to implement a rule providing only for limited or 
restricted rights and GPLR. 

Motorola Intellectual Property Department, P.O. Box 10219, Scottsdale, AZ 85271-0219 
Street Address: 8220 E. Roosevelt, Suite 3108, Scottsdale, AZ 85257 
Mail Drop: CS44, CMS: APAT01 FAX: (602) 441-5544 
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2. The proposed regulations address previous omissions In the 
treatment of computer software (including the availability of GPLR, the 
opportunity to segregate restricted rights code from unlimited rights code, and the 
validation process regarding disputes in the marking of code) which is appropriate. 

However, the proposed rule addresses those deficiencies by creating 
a completely separate set of provisions dealing specifically with the rights 
in computer software. 

Because there Is significant overlap between rights In technical data 
_ and rights In computer software, however, the creation of a completely new 

section unnecessarily complicates the regulation by making it excessively 
long and redundant. 

The same objective of complete coverage of rights in computer software 
could have been accomplished more efficiently by making additions only to the 
extent rights in computer software differ or require additional definitions. By 
determining rights in computer software using the same definitions and rules as for 
technical data (to the maximum extent possible), and clearly pointing out where 
the treatment of computer software differs from the treatment of technical data, the 
user would have explicit clarification as to distinctions in treatment. As the draft 
rule is proposed, such distinctio~s are discernible only by detailed study and 
comparison of the technical data and computer software sections. 

3. The following are viewed as potentially negative changes in the 
proposed rule: 

a. the proposed rule states that private expense includes costs 
not allocated to a Government contract; there would appear to be potential 
ambiguity in cost accounting which might cause a problem--also, this language 
may invite contractors to selectively charge important developments to other than 
Government contracts in a sub-optimum manner in order to protect key 
technology; 

b. the data developer is obliged to identify and list data at the 
outset of the contract on which it will place restrictions on use, release, or 
disclosure; the developer can enlarge the listing during performance of the 
contract only (i) based on new information, or (ii) to correct inadvertent omissions 
which would not materially affeCted the source selection decision. 

These proposed changes are significantly more burdensome and onerous 
than the current rule which allows the contractor to protect items, components, 
processes, or code different from that proposed at contract award if the developer 
gives notice before committing to the use of such items, components, processes, 
or code. 
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4. Notwithstanding the above, the following are viewed as 
positive changes. In comparison with the current rule, the proposed 
regulations provide: 

a. additional clarification that developments accomplished with 
costs charged to indirect cost pools. will be treated as development at private 
expense; 

b. much greater clarity with respect to definitions related to 
computer software; 

c. for the availability of GPLR automatically for items, 
components, or processes developed with mixed funding (rather than the 
contractor asking for such rights, along with negotiation); moreover, the five year 
period of GPLR can be extended by negotiation; 

d. recognition of segregability or separability, under which the 
rights determination to modifications of particular items, components, or 
processes, or code are distinguished from the rights determination to the items, 
components, or processes; and 

e. for the elimination of acquisition by the Government of 
unlimited rights if the development of items, components, or processes was 
"required for the performance of a government contract or subcontract". 



Ms. Angelena Moy 
OUSD (A&T)/DDP 
Deputy Director Major Policy Initiatives 
1200 S. Fern Street 
Arlington, VA 22202-2808 

Dear Ms: Moy: 

August 26, 1994 

The undersigned industry associations appreciate the opportunity to comment on the 
proposed rule on Rights in Technical Data which was published in the Federal Register on 
June 20, 1994. We commend the efforts and results of the "807 Committee". In our 
judgment, the proposed rule developed by the Committee reflects a considered treatment of 
the issues and the interests of both Government and private industry. It reflects reasonable 
compromises and practical solutions to many of the issues and problems inherent in the current 
interim regulation. 

The 807 Committee product is the culmination of a ten-year effort to implement 
statuory provisions enacted in 1984 and codified at 10 U.S.C. 2320 and 2321. These provisions 
were enacted in part as a result of diverse regulations promulgated by th~ Military Services 
in the early 1980s, and were intended to achieve uniform regulations which balanced the · 
interests and rights of the government and the creators of technical data. Several attempts 
to develop such regulations eventually resulted in the current (1988) interim regulation. 
However, this regulation did not achieve a 1 fair allocation of rights, and industry was 
unsuccessful in its efforts to effect modifications. -

Congress intervened to resolve this stalemate by including in the FY1992 DoD 
Authorization Act a provision directing the formation of a Federal Advisory Committee, which 
came to be known as the 807 Committee. The Committee provided a public forum in which 
representatives of all groups interested in technical data rights could meet and negotiate as 
equals. The Committee charter and format allowed the parties to fully discuss, debate, 
negotiate, and otherwise explore the needs, limits and views of each of the participants. 

The final Committee work product, achieved only through extensive negotiations and 
compromise, does not and could not fully satisfy every individual or group. It is, however, 
the well-reasoned effort of dedicated representatives of every group and constituency impacted 
by the regulation, and represents a major advance in fairness of treatment of the creators' 
rights in technical data. We strongly believe the proposed regulation is a significant 
improvement over the current interim regulation, and should be the baseline for any future 
improvements. 

We therefore recommend that the proposed regulation be adopted without substantive 
changes at this time. It is a significant improvement in the decade-long attempt to balance 
the interests and needs of the creators of technical data (many of whom are represented by 
the undersigned associations), the users of technical data, and the Government, and reflects the 
extensive debate and compromise among the 807 Committee members. Any substantive 
modifications made at this stage of the process, especially changes to accommodate the narrow 
interests of any particular group, will destroy the hard-won consensus of the Committee and 
the improved regulation it has produced. We would strongly oppose any final rule that undid 
the 807 Committee's work. If any substantive changes are considered, we urge that the 807 
Committee be reconvened to discuss and resolve such changes at a public hearing. 
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Some of the more significant compromises and concessions made by the creators of 
technical data in developing the proposed regulation are listed and briefly discussed· in 
Attachment A. 

These clearly illustrate the commitment of the 807 Committee to correct some of the 
inequities in the 1988 interim regulation and to develop a more balanced treatment of data 
rights as directed by Congress in 1984. 

Finally, while we urge adoption and promulgation of the 807 Committee product to 
replace the current interim regulation, we also believe that there are a number of issues -­
some treated by the proposed regulation, and some not -- for which the final words have not 
yet been written. Some of these issues are noted in Attachment A, and these and others will 
become apparent as technology, statutes, business practices, and procurement policies evolve. 
Some were beyond the scope of the Committee's efforts, and some may be created by the new 
regulation itself. We have attempted to outline these future concerns in Attachment B, and 
pledge our respective organizations to continue the cooperative Government/industry effort to 
build on the work of the 807 Committee and ensure that the regulations continue to reflect 
a balanced allocation of rights in technical data. 

~~~a:~.·· 
Don Fuqua Dan C. Heinemeier 
Aerospace Industri s ssociation Electronic Industries Association 

National Security Industrial Associaiton 

f. Richard Iverson 
American Electronics Association 

Bettie S. McCarthy 
Proprietary Industries Association 

S.O. Nunn 
Shipbuilders Council of America 

~-~-z~-
Lawrence F. Skibbie 
American Defense Preparedness Association 

Mat~ 
National Tooling & Machining Association 

{fa:L~~~ 
enneth McLennan 

Manufacturers Alliance for Productivity 
and Innovation 



AlTACHMENT "A" 

AREAS OF COMPROMISE 

¥ EXPIRATION OF "GOVERNMENT PURPOSE RIGHTS" LICENSE 

The proposals require that the Government be granted this license automatically whenever an item, 
component, or process (ICP) is developed with "mixed" funding. During a five (5) year period, 
starting with contracVsubcontract award or modification, the creator of the related technical data has 
the exclusive right to commercialize the ICP. After that period expires, the Government is entitled 
to an unlimited rights license in the ICP, without regard to the contribution or interests of the 
developer. 

In most cases, the period of exclusivity will be too short, making it unlikely that a 
contractor/subcontractor will be able to capitalize satisfactorily on its private investment. Further, 
upon expiration of the five (5) year period, the technical data is available on an unrestricted world· 
wide basis. As a consequence, the domestic industrial base could lose a competitive advantage to 

· subsidized foreign competition. 

While the time period appears to be negotiable, there is no incentive for the Contracting Officer to 
negotiate and many barriers exist which the Contracting Officer could use as excuses to avoid 
negotiation. Further, the Contracting Officer is not encouraged by any policy guidance in the 
regulatory text to extend the period in order to encourage commercialization of the technology or to 
reflect the private investment of the contractor/subcontractor. As a consequence, not only will private 
investment be discouraged, but the best private developments of Industry may not be made available 
to the Government. 

¥ DEFINITION OF "DEVELOPED" 

The definition, as it applies to items, components, and processes (ICP), ignores the reality of 
commercial computer aided design, manufacture and simulation practices. The definition is 
unreasonable since it requires the existence of a prototype before the ICP can be deemed to be 
"developed" and before the technical data depicting the ICP is protectable as "limited rights" technical 
data. · 

Contractors and subcontractors are reluctant to spend private funds on any development where the 
cost of prototyping is prohibitive. Additionally, modern manufacturing techniques often make 
"traditional" prototyping superfluous. For example, the Boeing 777 was designed using new computer 
aided processes which minimized prototyping. Thus, some of the most innovative concepts regarding 
new ICPs may not be disclosed to the Government because of the uncertainty of the scope of 
protection of the related proprietary technical data. 



The definition, as it applies to "computer programs", also fails to recognize the value of computer 
software before executable code is tested on a computer. With current software development 
techniques, coding has become more mechanical. At times software creates other software, once 
the logic requirements of the software have been determined. The value of software is maximized 
-- not when it has run on a computer -- but when the logic requirements have been ascertained and 
"reasonable persons skilled in the software "art" believe that the software will work as intended." 

For those reasons, Industry representatives on the Section 807 Committee recommended that the 
definition of "developed" require that the ICP "exist and/or be workable" not "exist and workable". 

The definition problem as it relates to ICP is equally applicable to software. Hence, the definition 
of software must ultimately be revisited as well. 

¥ LACK OF EFFECTIVE IMPLEMENTATION OF DATA REPOSITORIES 

The proposal includes a new policy recognizing the need for a system wherein prime contractors 
make procurement data available to prospective offerors and contractors. However, the policy 
statements are equivocal and do not establish any implementing mechanism to achieve the policy 
requirements. 

¥ EXPANDED "RESTRICTED RIGHTS" LICENSE IN NON-COMMERCIAL COMPUTER 
SOFTWARE 

The proposal now permits third parties (who may be competitors of the original contractor or 
subcontractor) to have access to and the right to modify non-commercial computer software. Most 
developers firmly believe that the expansion of this license (the minimum license that may be granted 
in privately developed software) is a strong disincentive to the private development of new and 
improved software only for the Government. While it is not improper for the Government to demand 
an expanded restricted rights license in non-commercial computer software, we view it as bad policy. 

¥ PAPERWORK BURDENS AND COMPLEXITY 

The proposed clause at 252.227-7014, coupled with the proposed clause at 252.227-7019, requires, 
for the first time, the creation and maintenance of records and a system for proving the exclusive 
private· development of computer software. In the past, t~e parties could simply agree that the 
Government would be granted a restricted rights license in non-commercial computer software (see 
the 1988 interim rule at 252.227-7013 (c)(1)(i)). Under the current interim rule, the only record that 
the contractor/subcontractor has to maintain is a copy of the license agreement that was made part 
of the prime contract. 

The proposed clause at 252.227-7028 requires the tracking of individual items of technical data and 
computer software previously delivered, .or to be delivered, to the Government. This new requirement 
will necessitate the creation and maintenance of new records and expensive systems. In contrast, 
under the 1988 interim rule at 252.227-7028, contractors and subcontractors only have to identify 
compilations of technical data previously delivered to the Government, not individual items of 
technical data. 



If these paperwork burdens are maintained in the final rule, the requirements should be prospective 
only .. Records cannot be maintained if they were not created in the first instance. Neither the 
contractor/subcontractor nor the Government can afford to research retroactively and create the 
records which will be required by the p_roposed regulations. · 

Finally, there are complex marking requirements for both technical data and computer software. In 
the case of technical data, the restrictive legends must be placed on every page containing technical 
data deliverable to the Government with less than an unlimited rights license. That requirement will 
minimize the quantum of useful information that may be disclosed on a document page or on a 
drawing. In the case of non-commercial computer software, restrictive notices that "interfere with or 
delay the operation of computer software" are prohibited {see proposed regulation at 252.227-7014 
(f){1 )}. This last requirement places the contractor or subcontractor in an unreasonable position. 
Marking is required in order to protect the· software, but under certain circumstances, marking is 
prohibited. More flexible marking requirements are needed. 



ATTACHMENT "B" 

FUTURE CONCERNS 

¥ TREATMENT OF "COMMERCIAL ITEMS" 

Current DoD policy encourages the acquisition of commercial items and their derivatives whenever 
those items satisfy or can be made to satisfy the needs of the Government. (See, for example, the 
Memorandum of SECDEF William J. Perry, "Specifications & Standards - A New Way of Doing 
Business", June 29, 1994.) Many of these acquisitions will not be possible unless made on a. 
commercial basis. The proposed clause at 252.227-7015 ("7015 clause") does not comport with 
DoD's own present policy and direction. 

For example, under the proposed rule, flowdown of the "7015" clause to preexisting suppliers and 
subcontractors is mandatory. The "701 ~" clause is not negotiable as are all other proposed clauses. 
Further, the license rights granted the Government in the "7015" clause are inconsistent with those. 
grant~d to commercial customers. Finally, if commercial items are not exempt from 10 U.S.C. 2320 

·or 10 U.S.C. 2321, a commercial vendor will be obligated to prove that its proprietary technical data 
pertains to a (commercial) item that was developed exclusively at private expense. 

The right of the Government to require a contractor or a subcontractor to prove exclusive private 
development of a commercial item is based upon statute and is one of the greatest impediments to 
the acquisition of commercial items by the Government. The Section 807 Committee elected not 
to recommend statutory changes to 10 U.S.C.2320 or 10 U.S.C.2321. However, acquisition reform bills 
currently pending in Congress may have a direct impact on the current proposals, especially in the 
area of commercial items. Any statutory reforms promulgated by Congress and the Clinton 
Administration should be incorporated in the proposed rule before it is made final. 

¥ COMMERCIALIZATION OF TECHNOLOGY 

The current proposal provides insufficient encouragement to commercialize federally funded 
technology. The Reagan Administration's Executive Order 12591 and the Clinton Administration's 

. polices, announced during the late stages of the deliberations of the Section 807 Committee, state 
that consideration should be given to limiting the Government's use of technical data and computer 
software .. to "go_vernment purposes" only. The "develope(' of the data and software should be 
encouraged to commercialize the technology it develops with federal funds. While the current 
proposal provides equivocal support to the commercialization of mixed funded developments, there 
is no affirmative policy guidance in the proposed regulatory text regarding the commercialization of 
federally funded developments. 

The current proposals grant the Government an unlimited rights license in data pertaining to items, 
components, and processes and computer software developed exclusively. with government funds . 
.That places that data and software at risk of loss to foreign competition and does not provide the 
original contractor or subcontractor with sufficient incentives to commercialize the technology. 



¥ NEW DIGITAL DATA ENVIRONMENTS 

The proposed marking requirements fail to take into consideration the creation of electronic data 
bases (i.e., CALS Implementation Guide). Also, the subsequent use, storage, and delivery of 
individual data elements from such a data base (i.e., Contractor Integrated Technical Information 
Service (CITIS)) needs to be examined more closely. For example, the proposed marking 
requiremehts contemplate the use of a paper or microfilm media (hard copy). In a digital 
environment (diskettes, computer tapes, optical disks, computer memory), these requirements will be 
unworkable and unwieldy. 

In another scenario, a digital drawing may be viewed on the screen of a computer workstation in 
such a manner that any restrictive legend may be avoided and not seen by the user. When 
downloading the drawing to a printer, the legend may not be printed. When extracting salient 
information from a digital drawing, the restrictive ·legend might not be extracted. Thus, technical data 
that may have initially been properly marked may not be effectively marked when a user accesses 
the data or uses it as intended in a digital environment. 

The proposed regulations do not appear to have carefully considered the problems that will be 
experienced in the new digital environments. These issues will have to be confronted as CALS 

· and CITIS requirements are implemented within the defense contractor community. Failure to do 
so will result in inequitable and inappropriate use, and unwarranted disclosure of contractor and 
subcontractor proprietary technical data and computer software. 



August 8, 1994 

RICHARD W. OJA 
Consultant 

Aerospace Prime & Subcontracts 

Deputy Director Major Policy Initiatives 
1200 S. Fern Street 
Arlington, VA 22202-2808 

ATTN: Ms. Angelena Moy, OUSD (A&T)/DDP 

Subject: Data Rights/DAR Case 91-312 

...L~. ~ -··, 
... . . '· ~;: ... 

Please consider the following comments to the DFARS proposal, 59 FR 31584, June 20, 
1994 as included in the CCH Government Contracts Service revision Number 124 5 dated 
July 27, 1994. These include typo's as well as a few substantive comments. 

1.. 227.403-3 (c)- In first line, correct the 2nd "to" to read "the". 

2. 227.403-5 (b) (ii)- The "(ii)" needs to b.e moved to the left 2 spaces. 

3. 227.403-5 (b) - The word/term "research contract" is not defined elsewhere. Is 
research intended to be limited to mean "research" as included in the term "experimental, 
developmental or research work"? 

4. 227.403-6 (d)- The word "contractor~" should read "contractor". Alternatively 
the phrase "of its contract" could be revised to read "of the contract". 

5. 227.403-7 (b)- The phrase "Government contractors which require" should read" 
Government contractors who require". 

6. 227.403-8 (b)- In the 1st sentence, 4th line. revise the phrase "fum requirement 
technical data" to read "fum requirement for the technical data". 

7. 227.403-8 (b)- In the 1st sentence, 5th line, insert a comma"," before the word 
"but". 

7. 227.403-9 (a)- In the 1st sentence 4th line, move the commas to read "to grant or 
obtain for the government, license rights". 

8. 227.403-9 (a) -In the 4th, 5th and 10th. lines the word "government" should be 
capitalized to read "Government". This should be consistently use where it is applicable. 

2 Rainbow Lake, Irvine, CA 92714 • (714) 733-9104 
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9. 227.403-10 (a) (3)- In the 1st sentence, the phrase "attached to its contract should 
read "attached to the contract". 

10. . 227.403-10 (b)- Capitalize the word "The" at the beginning of the sentence. 

11. 227.403-10 (b) (i) - The wording after the 1st phrase is awkward and could be 
revised to read "A contractor who desires to restrict the Government's rights in technical 
data to place restrictive markings on the data. It also provides instructions for the 
placement of the restrictive markings, and authorizes the use of certain restrictive 
markings. The word "certain" could be changed to read "specific". 

12. 227.403-10 (b) (2)- In the 1st sentence, line 4 and 5, there seems to be a wording 
problem in the phrase " in which the Government has previously obtained rights with the 
Government's pre-existing rights in that data". Is a word missing between "obtained" and 
"rights"? I believe this is intended to reflect the requirement in 252.227-7013 (f) ( 5), but 
there is something wrong. 

13. 227.403-10 (c) (1)- In the 2nd sentence. change the p~riod "."to a comma"," 
after the 1st phrase. 

14. 227.403-12 (a) (1)- Reverse the .order of sentences 2 and 3 and then delete the 
word "also" in the phrase "is also a nonconforming marking." 

15. 227.403-12 (a) (2)- In the next-to-last sentence, revise the phrase "correct any 
nonconforming markings" to read "correct or strike any nonconforming markings." Also 
revise 252.227-7013 (h) (1) to be consistent. It is both cost effective and expedient to 
permit the Government to "correct or strike" an improper restrictive marking. 

16. 227.403-12 (b) (2) (i)-Reverse the order of the 1st phrase in the sentence to read 
"Correct or strike". This makes it consistent with the order used elsewhere. 

17. 227.403-12 (b) (2) (ii)- In line 2, insert the words "or striking" after the word 
"correction" 

18. 227.403-13 (c) (1) (iii)- In the 5th line, the phrase "in the software" seems to be 
incorrect. It should be revised to read "in the technical data". 

However, since 227.503-13 (d) (2) incorporates "the guidance at 227.403-13" the phrase 
could be revised to read "in the technical data or software." NOTE: This is the type of 
problem which was intended to be eliminated by having separate treatment for computer 
software. I have not specifically reviewed the 90mputer software regulations for any other 
incorporation by reference areas. 

19. 227.403-14 (a) (1)- In the last line correct the spelling ofthe word "contract". 
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20. 227.403-15 (b)- The "(b)" is missing and should be inserted prior to the beginning 
ofthe sentence "10 U.S.C. 2321 permits .... " 

21. 227.503-10 (b) (I) and (2)- The same issues noted in Items 11 and 12 above 
apply here. 

22. 227.503-12- The same issues noted in Items 15, 16 and 17 above apply here. 

23·. 252.211-7012 (b) (3)- Paragraph "(3)" is duplicated in its entirety and should be 
deleted. 

24. 252.227-7013 (b) (6)- The release from liability provision is the MAJOR 
PROBLEM with the proposed data rights provisions. I have been following the new data 
rights regulations as they have evolved over the past few years and this is the first time 
that I've noticed a release provision like this. I would like to know more about this 
particular item and would appreciate hearing from someone who has some current insight. 
I would appreciate having someone call me at (714) 733-9104. My FAX uses the same 
nuinber. 

This release provision should not be accepted by an innovative contractor or 
subcontractor who agrees to deliver technical data with restrictions. As I see it, this is the 
only unacceptable provision in the entire proposed data rights regulations. The 252.227-
7013 clause is the basic data rights clause and it is a mandatory clause in all solicitations 
and contracts for noncommercial items when the successful offeror/sf will be required to 
deliver technical data. The problem occurs only when the technical data will be delivered 
with restrictions. 

The problem is that the proposed release expressly absolves the Government (and also the 
higher tier contractors in Subcontract situations) of liability for any wrongful use by other 
parties of data which was delivered with restrictions (i.e. Government Purpose Rights or 
Limited Rights data). This is because: 1) the contractor expressly agrees to release the 
Government from liability for any third party (or fourth party or more) violations, and 2) 
the contractor expressly agrees to look solely to the party who has violated the rights of 
the contractor. Both the Government and the higher tier contractors (i.e. the Prime 
contractors) are ostensibly off the hook and the small innovative subcontractor, who is in· 
the least favorable position to seek legal relief: is on the hook. I prefer to leave the 
situation as it currently is and leave the owner of the data with all of the currently available 
contract and legal remedies. The small innovative subcontractor will be reluctant to 
deliver limited rights data unless the release provision is either deleted or modified. 

NOTE: This same issue also applies to 252.227-7014 (b) (6) and 252.227-7018 (b) (7). 

25. 252.227-7013 (b) (6)- In the second line, capitalize the word "Government". 
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26. 252.227-7013 (e) (3)- The Identification and Identification Attachment is poorly 
placed on the page which makes it difficult to understand. There is no reason to present 
the Attachment in 4 columns. Column 1 would generally require a listing of the data. 
However, columns 2 to 4 would generally require only one entry (assuming the same 
information would apply to all of the listed items in column 1 ). It would be easier to 
understand if the Attachment is presented in one column in the regulations. 

It might also help to separate the 1st sentence of the narrative from the title (Make the title 
all caps) to make it clear that "IDENTIFICATION AND ASSERTION OF 
RESTRICTIONS ON THE GOVERNMENTS USE, RELEASE OR DISCLOSURE OF 
TECHNICAL DATA" is the title for the Attachment. 

I also recommend shortening the title to "IDENTIFICATION OF RESTRICTED USE 
DATA" to also save a great deal of space whenever the Attachment is described in 
contract documents. 

I understand the proscribed wording for the Attachment is intended to be mandatory. 
However the 4 explanatory notes are not necessary. It would help prevent future 
misunderstandings if there is a note which states" The 3 explanatory notes(*, **, ***, 
and***) are not required to be included as part of the Attachment." This would leave it 
open as an alternative when a Prime Contractor prepares the Attachment as a form to be 
filled in by a lower tier Subcontractor. 

27. 252.227-7013 (h) (1)- In line 8, add a period at the end ofthe 1st sentence (i.e. 
after the phrase "on Technical Data".). 

28. 252.227-7013 (h) ( 1)- In line 11, change "correction or cancel" to read "correct or 
strike". Use of the word "strike" is preferred to using "cancel" and is consistent with the 
use of the word "strike" in 227.403-12 (a) (2). Also add the wording from 227.403-12 (a) 
(2), "When it is impractical to return technical data for correction, contracting officers 
may unilaterally correct or strike any nonconforming markings." (also see Item 15 above). 
In many cases it is more cost effective for the contractor to send a FAX authorizing the 
Government (or higher tier contractor) to correct or strike nonconforming or unjustified 
restrictive markings. 

29. 252.227-7013, ALTERNATE I- Add an introductory statement, "As prescribed in 
227.403-6 (b), add the following paragraph to the basic clause:". · 

30. 252.227-7014 (b) (6)- The comments in Items 24 and 25 above also apply. 

31. 252.227-7014 (e)- The comments in Item 26 above also apply. 
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32. 252.227-7014 (f) (1)- In the 2nd sentence, insert "transmittal document or" before 
the word "storage container. This makes it consistent with 252.227-7013 (f) (1). 

33. 252.227-7015- The title to both this paragrap~ and the clause should be revised to 
read, "Rights in Technical Data-Commercial Items" and "RIGHTS IN TECHNICAL 
DATA-COMMERCIAL ITEMS" respectively. This gives commercial items the same 
stature and makes it consistent with 252.227-7013, 252.227-7014 and 252.2.27-7018. 

NOTE: I prefer to relocate all of the Rights in Technical Data-Commercial provisions 
immediately after the Rights in Technical Data-Noncommercial Items. This would give 
Commercial Items a more equal status With Noncommercial Items. 

34. 252.227-7016 (c) (2)- Insert ,"Rights in Technical Data-Commercial Items" after 
"Computer Software Documentation,". The Commercial Items should also be included in 
this paragraph. 

35. 252.227-7017 (a)- In line 2, insert "the" prior to the word "following'. 

36. 252.227-7017 (d)- The comments in Item 26 also apply. 

37. 252.227-7017 (d)- The comments in Item 26 also apply. 

38. 252.227-7017 (d)- The Attachment includes a 5th explanatory note (i.e. "***** 
Enter "none" when all data or software will be submitted without restrictions.") which 
should be deleted to make it consistent with 252.227-7013 and 252.227-7014. It is much 
more efficient to require the Attachment only when an offeror intends to include a 
restrictive marking on any data to be delivered under a proposed contract. In the vast 
majority of solicitations there will not be a requirement to submit an "Attachment". 
Applying this logic further, there is no reason to require an "Attachment" in a contract' 
which would state "none". 

39. 252.227-7018 (b) (7)- The comments in Item 24 also apply. 

40. 252.227-7018 (e) (3)- The comments in Item 26 also apply. 

41. 252.227-7018 (k) (4) ALTERNA~- Add a "I" after the word "ALTERNATE" 
in the title. 

This concludes my comments. When I first decided to respond I did not envision all of 
this detail. rm sure many of the items have been brought up by others. 

Most of my contract clients are small innovative subcontractors and data rights is an 
important part of my consulting business. It was also important for over 25 years when I 
previously served as Director of Contracts for the Aerospace Group of Parker Hannifin 
Corporation. 
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I am available if there are any questions regarding the items which I commented upon. 

Sincerely, 

g_:_L!_J~J~' 
Richard W. Oja, CPCM ~ 
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at Parker Hannifin Corporation for 27 years, serving in various production 
control/contracts/program management positions, most recently serving as Director of 
Contracts for the Aerospace Group coordinating all aspects of contracts in this multi­
division operation. ·He performed a key role in the formulation of contract policies and 
implementation, as well as understanding and interpreting Government regulations, 
specifications and procedures as they apply to both fixed and cost reimbursement 
contracts in the contract, finance, quality and technical areas. He also conducted training 
for Parker's contracts and procurement personnel for many years. He directed Parker's 
first successful Contractor Procurement System Review ( CPSR), coordinated Offset 
Programs, Export Licensing and served as the Small and Disadvantaged Business Liaison 
Officer. Since leaving Parker in 1986, Dick is self employed as an Aerospace Contracts 
Consultant specializing in Proposals, Pricing, Probiem Evaluation, Data Rights, T &Cs, 
Changes, Terminations and Training. 
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July 19, 1994 

Mr. Robert Oonatuti 
Deputy Director for Major Policy Initiatives 
1200 s. Fern Street 
Arlinqton, va. 22202·2808 

Attn: Ms. Angelena Moy, OUSD (A&~)/DDP 

Subject: DAR CASE 91-312 

Dear Mr. Oonatutia 

Area Code 708·543·9570 

I ~ writinq to you today to respond to your request for comments 
on the proposed ehanqes in regulations governinq rights in technical 
data. We do not develop data, but utilize taohnical data provided 
by the qovernment to produce quality spare parts to the qovernment at 
competitive prices. We have been makin; parts for proqrams such as 
the M60 tank en;ine, final drives for the Ml13, Ml, M2, landing struts 
for the CSA, antenna rai~inq qearboxes for the Navy since 1'68. 

We at overton Gear & Tool Co~poration are lesitimately concerned that 
these chan;es will neqatively affect our business opportunities. 
As a small business, we are also concerned that this rule is beinq 
prornulqated for the benefit of large prime contractors at the 
expense of small business competitors for the aftermarket. We are 
bringinq this matter to the attention of cur elected representatives, 
in the hope that Cong~ess will fully review the impact of this chanqe 
on competition.and our tax dollars. · 

We are ooncerned about the followinq: 

* Chanqes .in lan;uaqe makinq any data developea in performance· 
of a qovernment contract will result in. less data beinq 
available. We don't believe that data resultinq from 

.... development of a defense end. product should be the property 
··· ····· ·- ·. .of. an OEM. · . .. ... . ......... . 

•.. Data charged to an indirect pool will become proprietary 
to the OEM. We fully understand the argument that CAS will 

• not allow misuse of this flexibility, but still believe that 
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THE OEMs will find this a loophole to crawl through. 
(This is demonstrated by the fact.that OEM members of 
the 807 panel fought.hard to achieye t~is conoes~ion.) 

We are aware of contentions that these chanqes will. ·only 
· · affect future development •'~· We ·are. afraid, however, . 1=ohat.,. · 

. . .. . . these changes may be applied to system upqrades ~ contract 
~: .. :·· .. ··· · ... ·enhancements, etc., and· se~iously a·ffect the spare parts 

market. .. · 

·~:~he.more data there is available, the more competition. The more 
. · : .. ~t?mpet.ition, the g-reater the savin;,s to the taxpayer. We, as 

P.3 

: ·:·.:.J:axpaye:r:s, have a rig-ht to t.he savings produced throuqh the . .. 
- :·.~competition as well as a riqht to ·data develoled--accor.ainq to any · 
. :formula--with any of our tax. dollars. In a q van year,· we ·rely on· 
. technical data access for five to ten percent of our business. 

\ ., .. .... . 
. . . 

To summarize, we believe that this proposal will unnecessarily 
·harm the ability of qualified small businesses to provide $pare 

·parts·at a cost savinqs to the taxpayer. By affectinq thousands 
. ·:·of component manufacturers across the country, it· will further 
:· .. ·.erode the second tier suppliers which form an essential segment 
~-~four defense industrial base. And finally, it will result·.in 
· ... :_· ~e:t:"ican jobs sent offshore and a return to the $500 toi~et s'ea.t 
···secretary Perry is hopinq to avoid . 

• •• •• ' • 0 ~ : • 

.. :.-

•• 0 •• • • 

.. ::.,.·.:,: ~~B :mt . 
.. .. , .. ._,.,., '·--·\· ...... ' ..... . 
r ,, ' • ; ~: • •• , ' ~ ·.r· 

. -~.!~;·::··~~~.:~{: :::~·-~. 
- .... 

Yours very truly, 

OVE~TON GEAR AND TOOL CORP . 

Charles A. Srannen 

II'''" • ,_., •• , • 

. . 
0 

• 1 ° 0 
0 

,"j, 
0

0 ° , o 1 ·~r~,. o~000 •' 

• ~ I .. t o 
. . . 

o I! .. ~·• ' 
• • I',., ..... 

..... 
' . 

0 \A o I lo • 
., . 0 'o' 

to I I ~~ ':' ·.· ... t ••••• • 
lllrl ..... 

• ••••• 0. ~ ... ~ .• 

' ... 
,• ., 

I o o to 

,, ................. .- . 
• ........ ____ .,_ ·- -· lo'll ••••• . ....................... . 

0 0 •••••• 

• •••• 'llfl .............. . 

• __ ., .. ,._. --- •••••• 0 .. ' 

~"~-~· . ~ . ........... .. . . '. . ···-···-· .. -.. -... -. ,,_ .. ·- -·-..... _ ........ , ...... --. 
0 •••••• ' ,, • ,. \ • 

I • o o o o • o ~ o .. 
• • • --·-~• ... 41 •• , •• • ' 

.. ·· \ 

oo ••ooO "······ \jO 

•••--..oo -1 o o II 0 0 o - 0 

. ·' .. . . ... ...• . 



•· •·. 
fr31 

I I ("') I I r-(? c cl --, 1 1 C1 Y. 

PACIFIC SKY SUPPLY INCORPORATED 

August 19, 1994 

Deputy Director 

8230 San Fernando Road, Sun Valley, Calzfornia 91352 
(BIB) ~68-3700 FAX(BIB) 76!-627B 
F.A.A.' Repair Station QQPR566K 

Major Policy Initiatives 
1200 S Fern Street 
Arlington, VA 22202-2808 

ATTN: Ms. Angelena Moy 
OUSD (A&T)/DDP 

RE: DAR Case 91-312 

Dear Ms. Moy: 

As a small business manufacturer, and contractor to the DOD, 
Pacific Sky Supply, Inc. is opposed to any additional 
restrictions proposed by the s 807 Technical Data Committee 
limiting the availability of technical data to U s manufacturers 
for the reasons below: 

,/ - --Loss of U S Jobs & Manufacturing Capability: The practica!--l 
/ effect of limiting data is limiting competition and maintaining J 

artificially high prices. This makes US manufactured goods less 
competitive in the international market, and would result in loss 
of business and jobs to foreign competition. The OEMs are 
incorrect if they think that customers will be forced to buy 
them if they are the only source. The real world is more 
realistic than that, and customers will either choose another 
product or find a way to buy it cheaper outside the US. 

from 1 

l 
I 

l 
',_.,-- i ----Inflate Costs to US Taxpayer: We are aware of an item that 

an OEM purchases from a vender for approx $200.00; marks up 500% 
commercially, and 380% to the DOD. There are current buys 
totalling over 2,400 units outstanding for this item1

, and the 
OEM will not permit the actual manufacturer to sell directly to 
the government. Before a minor specification change, the part· 
was produced competitively for approx $32 2

• With the minor 

1 San Antonio ALC solicitations: F41608-94-R-49517 648 ea 
6891570 Kit, F41608-94-R-49072 1,458 ea 23039657 Facing. Defense 
Industrial Supply Center contract #S00500-94-C-0810 300 ea 
6829451 Outer Member. · 

2 See attached procurement history for 6789589/23039657 
Facing. 



(proprietary) change, the effect of which limits the contract to 
the OEM, the taxpayer will pay over ten times what it should. 

After years of benefitting from substantial cost savings 
through competitive procurements that are only possible if data 
is freely available, why is s 807 Committee now recommending 
changes. The reason is obvious: A self serving committee made· 
up primarily of OEMs is attempting to increase profits with 
artificial rule changes. 

I urge you to consider the source of this recommendation and 
act in the best interest of American taxpayers and small business 
manufacturers. 

Smith 



D-FICHE (R) 8-18-1994 Version 8.31 
INC:77777 HM:N FIIG:A23900 DA: 

:2840-00-714-5787 AIN:FACING,PROPELLER BR ISC:2 DML:J 

Part Number RNCC RNVC RNFC· DAC CAGEC VENDOR 1/ 4 
MCRL 

~~~>23039657 3 2 4 63005 GENERAL MOTO 
6789589 5 2 3 4 24617 GENERAL MOTO 
6789589 5 2 5 63005 GENERAL MOTO 
6789589 5 9 3 4 73342 GENERAL MOTO 

II 
Procurement History Data: 00-714-5787 FACING,PROPELLER BR 

II Date Contract No. sos Quantity Price UI Typ CAGEC Vendor 
1/7 

•02/93 F4160893D0498 FPZ 288 63005 GENERAL MOTO 
02/93 F4160893D0498 FPZ 300 63005 GENERAL MOTO 
12/87 F3460187G0004 FPZ 1500 63005 GENERAL MOTO 
12/87 F3460187G0004 FPZ 1533 63005 GENERAL MOTO 
05/85 F3460185G0005 FPZ 172 63005 GENERAL MOTO 

F2 ->VEN F4 -> Save F5 -> +--> NextjPrev ESC --> Prev Window 
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PRECISXON GEAR INCORPORATED 

July 20, 1994 

Mr. Robart Donatuti .. 
~-·· Deputy Director Fo~ Major Policy Ini~1atives 

1200 s. Pern Street 
Arlington, VA 22202-2808 
ATT: Ms. Anqalana Koy, OOSD (A&T)/DDP 

SUBJ: DAR Ca•e 91-312 

Dear Mr. Donatuti: 

I am writin; to you today to respond to your request for comments 
on the proposed changes in regulations governin9 ri;hts in 
tachnical aata. We do not develop data, but ut1lize technical 
data provided by the government to proauoe quality fliqht safety · 
critical (life support) •pare parts to the qovernment at 
eompatitiva prices far below typical OEM pricing. We have been 
parrorming this service for over 20 years saving DOD millions of 
dollars. 

~ we at Precision Gear Incorporated are le;itimately concerned that 
these changes will negatively affect our business opportunities. 
As a small business, we are also concerned that this rule is being 
promulgated for the benefit of large prime contractors at the 
expense of •mall business competitors tor the aftermarket. We are 
brlnginq this matter to the attention of our elected 
representatives, in the hope that Congress will tully review the 
i.mpaet of this chanqe on competition and our. tax dollars. 

We are concerned about 'the followinq: 

• Changes in language making any data developed in performance J 
· of a c;overnment contract will result in lese data being available. :-7 /J_ 

wa don't believe that data resulting from development of a defense 'l·j 
and product should be the property ot an OEM. The data belongs to . 
you & I, the ta~ayer. . 

• Data charged ~o an indirect pool will become pro~riatary to 
the OEM. We fully understand the arqument that CAS w111 not allow * -,z:: 
mi•u•• of this flexibility, but •till believe that the OEMs will tt L-J 
rind this a loophole to crawl throuqh. (Thi• is demonstrated ~Y 
the fact that OEM members of the 807 panel fought bard to achieve 
this concession.) 
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Mr. Robert Donatuti 
Page 2 
July 20, 1994 

SEN BR.WLEY lal 003 

• We are aware of contentions that these ahanqes will only l .u.-l ( 
affect future development. We know, however, that theae changes \ ~ ~ 
may be applied to systam·upgradaa, contract enhancement•, ate., 1 
and sariously affect the spare parts market. -J 

Xt seems: "Less data means le•• competition" B. Spector 1993. The 
more competition, the graat~r the aavings to the taxpayer. We, as~~ 
taxpayers, have a righ~ to the aavinqs produced through the rt I~ 
eompa~ition aa well as a ri;ht to data davelo~ed--aecording to 
an formula--with an of our tax dollars. The braikout proqram 
aa aave a axpayer 1 on annua ly •ince its enactment in 

1984. 

To •ummarize, we believe that this proposal will unnecessarily 
harm the ability of qualified •mall businesses to provide spare 
part• at a co•t savinqs to the taxPayer. By affectinq thousands 
of component manufacturer• across the country, it will further 
erode the ••cond tier •uppliers which form an essential •egmant 
of our defense industrial base. And finally, it will result in 
American jobs aant offshore and a return to tha $500 toilet aaat 
Secretary .Perry is hopinq to avoid. 

~incerely, 

/7-····Z'-r J~~----
Matthew s. Forelli 
President · 
& The Employ••• of Preci•on Gear Incorporated 
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,' y! 20, 1994 

(312) ~-,616 

·Jee';qg .. qqeo 

'the ~able Paul Simcn 
thitf.e<S St.atu Senate 
Waa~cxt, l:lC 205l0 

' 
~ Sautter s~: 

'~-. I.,,,:J .)! '.' ,• -
.... - ..: ·' -,, 

I c wrltq t:o make yo.1 .are of ttw eonca::na of cur company nga.rd:lng 
a propoeed 1:Ul.e chQnge in the Defenie Fedenl Acqs.Jisition legul.atiooe 
(nPARS). A ~ c::aDit:ee has p1:Cl)O&Qid a Nl• cbaDgv ~tch will sig· 
nifi.cantty affect cw: iibUity to do bwdnecs and will reault: in m-
ereaaed eoaea· to the taxpayer. 

~ UQ * S111 busit'laliia that mmufact:U1.'U gear• fo~ inck.strial appti .. 
cation$ which includes the CioveUID!aftt • 

I haw. enol~ed c copy of our ccmaent~~a to Do'O. Bri.efly. the 'Nle 
cl'\anse Will ruult in sisn1!'1e.mtly less data for c:cmpeti~i-,e p:--
poses in DcD PtCCUftllent .. i . t. , the pJ.1.ma ccntractors Wilt hAve s;rea.t 
leeway to wist the. Govlr.rnment purchase c~t.:s fran them or to off .. 
abc-re aource the ccxnponent¥ to fcn;eisn earzpaniea to mot offset c.redits 
or !ur.thar foreign marketing arrangements. At, non Dirac: cor of Procure .. 
ment, Eleanor Spector 1:'\n& t:~tedl1 ettleerl, "lasi data me.ms lea a comp• 
etition." 1he n;ults, a1Dply etat6d. Wi1 1 be tl~ export. of &r.arieen 
jobs, decizaat1on of a cruciAl ela:nent of me daf!J.l5•· U1d\.tstri,.al. b.aae 
&2nd ineftalfed colt¥ to ehe texpay~r. ,_,.,.. ···- ............. . 

lbployoes of em ccrapczny ln nl:LnOt~~d..,. fer you to ~F Conpsai~\ 
leade1:s t.o hold. hearing& Cl'\ thie ....%'~ ~fore the f1Nl 1."'Ule t~kee eff~ct. 
Pltt.aae contaet San. DAle l\:mpc1'i, Ch41.tman of tl.1~t Small Busin-.s~ ~-
mittee and aak thtm to ho~d cil'tgs anc.!o re~•s• Mlay Qf 1mp' ff'M'1~. at ion 1 
until Ccxlgxess has heel the ortuni'ty to l."~view tha isAuc, DoD' G ow:' i 
anal.yail admits: '''lbie p osod rule may have " ~isnifi cant ec::oncm.ic .~' 
impa.et on a aub8t.anti4l n. r of. stnall entit:leA . •• ,. ·' ... 

'.thank ycu in &\CivllllCe· ·for ~1:' leaduehip en this iscue. It ..J.a .. of 'sraat 
~Ct! to ~many skniad uorka._in Illi~1s.~ ......... --" ........ _.,..., .. . .. 

Inc. 

.I ProoeutncJu~riea Comoony 
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Hr. J.obert Dcxlatuti 
Jleputy Director for MaJor Poliey Initiatives 
lJ200 ~th Pun Street 
klin;ton. VA 22202·2808 . 
~ttn r Ma. Ansel ana Moy, cmo (J&T) IDDP 

Subjecta nAR Cue 91·312 
! 

. Qcar Mr. Dgn•tUtl: 

l am Witing to reipc.Dd to you:r re~.st for ccac£nts an tha proposed 
dulnges in regulations 8~ r!ght!l t.('J technical dcttl. We do 
not develop data but Oo \ltilize t~cfinieAl Cata p:rovi.Cbd by the BOV• 
etmmlt to produca QUality apere parts for the ,overrm:mt Qt com­
petitive prices and 'N.ve &:lle so for wmy yeare. 

We arc le&itimately CCXJcemttcl that. these changes will ncp.:iwly 
!.ffc::t cur· bsJc:\.r.ets ~!"t~r.-\ !~i~!'. "* a ~11 b\l'incce. '* ttrl:) 9, ~~ 
~oncetne~ thAt 'this t:UJ.tt is being prc:'1.'Tlllgatec1 for the benefit of 
larae prinle eon tractors at the e.x.pE4ue cf SC".all bus i.Mst J.n the after• 
market. We 4\1"8 &leo brin;ing lhi a TnAtter to the attant:ion of cur elec.:t.wd 
re?resentatiws 1n the hcpe ~t ecngr ... a8 will fully reView tha riegatiw 
!mract: of this change on c~etiticn and on our tax dollaro , · · 

We ~re concemec! abOtJt the foll~irlg: 

1. ~t c:hqes in lsnguqe making any dat Ec developed in pcrfo~ce 
of 8 sovetn:rt:nt conttac:t will :oasul t ill lese data bein& available I 
We dcrl't beliew that data result.i.ns frcrn developcra1t of a defense 
~d product r;hould baca:oe the prop~rr:y of an 0!:21, ·' • 

2. 'l'hat data r:'h~JrBed to an :lndirect pool Will be~ proprietary to 
the OEM. We fully Understand th~ Mrt,\.J'C'I!nt that CAS Will not alltM 
misuse of thic flexibility but .,till beleieve thet the CEMG Will 
£jnd this a loophole thrOUKh wh~:h to crat, . ('lh1s is dcmon~trat­
ad b)' the fact tha'C ~ Wb•n of th~ 807 panel fO\.I&ht hard to 
achieve thic ccncacsica.) 

I 

~. We are aware of ecnttmtlons tl"Wlt these chqcc vill only affect 
future develo;mant. · We a:r. fearful however, that those clwnses 
~MY be applied to cystam upgraMA, ccntraet cnhsnccmm~a. etc. 
ancl •c'rl.oualy ldfer;t. the tt~po~.U:"e parte mc.t'ket. 

I f 
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'lhe Ul:)re data available. the mre ctll;)etiticn I The Ul)re . eax~petition ~ 
the greater the savings to the taxpayer, We as 'taxpayers have a 
right to the aavings produced thr~h the ~titian as well as a 
right to the data ·developed, ·accordmg to anx fcmmla, with any of 
our t'.ax dol lara . 

To sumnarize we believe that this proposal will unnecessarily 
l'UU'W the abiiicy of qualified small businesses to provide apare 
parts at a cost savings to the taxpayer. By affecting thousands of 
ccraponent manufacturers across the country it will further erode the 
second tier suppliers which fonn an essential aegment of our clefense 
industrial base. Finally, it will result in ~rican jobs sent off­
ghora and a return to the $500 toilet e~ar that SecretAry Perry is 
hoping to avoid I 

Sil1cerely, 

' 

,I 



Proprietary Incfustries .9lssociation 
Intl0fl4t.ion at Privatt 'D(pense 

220?{prt/i (jfentfale !Jlve.,Suite 42-43, (jfeniale, C!il91206 (818)502-10311'!Jl.X (818) 502·9078 
733 15tli.St. ?£111, 7tli !Floor, 'Wa.sli.ington 1J.C. 2lXXJ5 {202) 393-0020 !F!Jl.X {703) 241-1035 

August 16, 1994 

Ms. Angelena Moy 
OUSD (A&T)/DDP 
Deputy Director Major Policy Initiatives 
1200 S. Fenn Street 
Arlington, VA 22202-2808 

Re: Comments on Proposed Rule 
DAR Case 91-312 

Dear Ms. Moy: 

The Proprietary Industries Association (PIA) commends the Government for proposing 
improved regulations which, for the most part, are workable for contractors and the 
Government. Nevertheless, changes are needed before the regulations are in fmal fonn in order 
to meet the letter and intent of statutes and to confonn to agreements made between Government 
and Contractor groups in the last several years. Most of these changes are minor but important. 

Larger, longer-tenn changes are needed because world events and technology have 
·overtaken the slow regulation drafting process. These changes address at least four issues: 
1) protection of data rights when the data is created or stored in an electronic medium; 2) 
adapting the regulations to commercial products and contractors; 3) computer software; and 4) 
reducing the cost of administrating the regulations. Addressing these areas could require 
substantial changes to the regulations but should be done. 

PIA is a national organization of DoD subcontractors which develop innovative products 
at private expense and represents an important segment of the aerospace industry that is 
primarily small busiliess. PIA was founded in 1985 and has concentrated nearly all its effort on. 
the formulation and administration of data rights regulations that are fair and encourage 
innovation at private expense. We are a member of the Government Industry Technical Data 
Advisory Committee and we support in general the product of that committee. 

The small but important changes needed in the proposed rule, before it is issued in fmal 
fonn, are contained in the attached A~ndix A, along with brief reasons why. Some of the 
issues associated with the longer-tenn changes are spelled out in Appendix B. For these issues, 
we ~do not have quick, easy solutions but recommend that a suitable ad hoc group be put 

-1-. 



Proprietary Incfustries .9Lssociation 
ln.MrJation at Privau ~ense 

220 9{prtli. (jCtntlalt Jtve., Suite 42-43, (jCtntlalt, 0191206 (818} 502-10311'fAX {818) 502-9078 
733 15tft.St. ?£'111, 7tfr.1'Coor, 'Wasli.in.gton flJ.C. UXXJ5 {202}393.(}(}20 1'JU (703}241-1035 

together to qevelop the solutions. This is necessary to avoid immediate criticism of the 
regulations for being out of step with Administration policy and current technology. 

PIA thanks the Department of Defense for the opportunity to participate in the 
Government-Industry Technical Data Advisory Committee. Our decision to join in the 
supplementary comments and our additional comments herein do not diminish our admiration · 
for the accomplishments of the Committee and the personal contributions of the members. We 
are especially appreciative for the fmn leadership of Ms. Eleanor Spector, which was a key 
factor in bringing the diverse membership to a near-unanimous recommendation. 

P.L. Kearney 
Director 

PLK/b 

cc: E. Spector 

-2-· 
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Appendix A <Specific Comments) 
SUBPART 227.400 

227 .400(a) Scope of Subpart -

Under this clause there is a general comment associated with the Goveinment' s ability to 
MODIFY technical data. This should be limited such that it is not in derogation of the design 
agent's authority. This is a matter of operational integrity and safety. Delete aU references to 
"MODIFY" in the foUowing places: 

Reason 

400(a), line 2 
402-1(b)(2), line 2 
402-2(a), line 4 
403-7(a), line 3 
403-7(a)(1), line 2 

403-7(a)(2), line 6 
403-7(c)(l)(a), line 1 
403-7(c)(1){b), line 1 
403-13(a), line 2 
403-17(a), line 7 

Public Law 98-525 §1216, 10 U.S.C. §2320 (a)(2)(A) does not require this 
degree of usage. It only lists use, release or disclosure of technical data. There 
is no mention of, or provision for modification. 

227 .402-2(a) Ridtts in Technical Data 

Substitute "written" for "express" at last line. 

Reason 

Clarification and to provide a substantive record of permission. 

227 .402-2lbl Ridtts in ·Teclulical Data 

Line 5, change "the .. agreement" to "a special license agreement made a part of." 

Line 6, substitute "to the contract" for "thereto." 

227 .402-2(c) -

Add this new subparagraph: "A Contractor, at any tier, having the clause at DFAR 252.227-
7013, Rights in Technical Data - Non-Commercial items, in its contract, shall use the clause at 
252~227-7015, Rights in T~hnical Data- Commercial Items, in solicitations and contracts 
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when the lower-tier contractor will be required to deliver technical data pertaining to 
commercial items or processes. 

Reason 
For consistent application of the policies established regarding commercial items or 
processes, contractors must have the ability to use the -7015 clause at lower tiers of 
contracting. 

227.402-3 Contract Clause 

Add "components" in last line between "commercial items" and "or processes." 

Reason 

Consistent with scope of regulations. 

227 .403-4(al<ll Technical Data Pertainina to Items. Components. or Processes 

At line 10, after "funding" add "and the government has obtained government pu1p0se rights." 

Reason 

Clarification. 

227 .403-4(bl Source of Funds Determination 

At line 5 and line 7, after "limited rights" add "or Government putpOse rights." 

Reason 

Clarification and inclusion of Government Purpose Rights (GPR). 

227.403-S Government Ripts 

(a)(ll and (a)(2l- There is little conceptual difference between these two categories and, as 
such, )2Qth should include the phrase "developed exclusively with Government funds." 
Therefore, with regards to rights allocation: 

~line 3, delete the words after "was" and add "and will be developed exclusively with 
Government funds." 
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{B}Q}- Construction is unclear; refers to type of contmct while all of other categories 
specifically focus on type of determination . 

.{a}j2}- Delete 

Reason 

.DFARS 227.403-5, Government Purpose Rights- There is no conceptual reason 
why, at the expiration of the GPR period, the government should obtain unlimited 
rights. (See 10 U.S.C. 2320 (c)(l), which discusses only the need "to use (or have 
used) for any purpose of the United States under the contrclct. ") Allocation of rights 
should be a matter of negotiation dependent upon the circumstances and upon the 
proportion of funding of the data supplied by the Government and the contrclctor. 
Further, the time period for expiration of Government Purpose Rights is highly 
dependent upon the nature of the 'data involved and the related item, component, or 
process. 

227 .403-Slbl(l)(iil 

See comment at 227 .403-5(a)(3), above. 

Line 3 - Delete "Either party" and substitute "Parties at any tier" 

Line 10 - At the end of the clause, add the following sentence: "The period for subcontmctors 
might not be the same as that for prime contmctors." 

Reason 

To allow for fair negotiation of a GPR period through all subcontrclcting tiers. 

Line 2 change "execution" to "completion." 

Reason 

The period of time should commence upon completion of a contract or subcontract. 
This would allow an adequate GPR period since development contmcts nonnally run 
from 4-8 years. 

- ------------------------- -~~--~~~~~~~--~-~~-- --------------
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227 .403-SCdHll SpecificaUy Neaotiated License Ri&)lts 

At the end of (1), add the following: "Specifically negotiated license rights can apply to 
subcontractors only through negotiated agreement with that specific subcontractor." 

Reason 

Special license rights must be negotiated with the. owners of the data. 

Line 5, after" ... such rights.", add "Negotiations shall include all subcontractors who are 
owners of the subject data." 
Line 11 change "prior to negotiating ... such as " to "Prior to negotiating for additional rights in 
limited rights data, consider the guidelines in Defense FARS Supplement (DFARSS) No. 6, 
"DOD Spares Breakout Program, and such alternatives as-:--." 

Reason 

This limits the risk of the prime negotiating away the rights of their subcontractor's 
data. 

227 .403-SCdlC2l<ivl 

Add new section that reads: "(iv) Negotiation of long-tenn reprocurement spares pricing 
agreements." 

Reason 

To add another alternative for use by subcontractors and suppliers. 

227.403-7 Use and Non-Disclosure Azreement 

CclCll<bl- At lines 7 and 8 delete "Contractor" and substitute "owner of the data." Also at line 
7, delete "Recipient" and substitute "Government." 

At line 9, delete "Contractor's." 
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The government, rather than the recipient should make notification and such 
notification must be to the owner of the data, for clarity putpOses. 

227 .403-S<bl Deferred Ordering 

At line 2, after "software", add "in all research and development contracts." 

At line 1~, after "data", add: "that the Government has already paid for". 

Reason 

Both parties should know what data requirements are present at the outset of the 
contract, via negotiation. By adding "paid for by the ·government," contractors are 
restricting government access to only that data which the government pays for. 
Consistent with DFARS 252.227-7017 provisions when data generated at private 
expense is ordered, the cost for delivery of such data shall be negotiated with the 
contractor. Private expense data includes costs greater than those of delivery and 
reproduction. 

227.403-10 Contractor Identification and Marking of Technical 
Data to be Furnished with Restrictive Markings 

{~}ill- At line 4, after "award" add: "to the extent known" 

.. 
Reason 

Consistency with 7017. 

llU.{5} - Delete first sentence and "However,". 

~ Reason 

Contrary to statutory disallowance of the requirement to submit unlimited data rights 
as a consideration for award. [10 USC 2320 (a)(2)(F)] 
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227.403-12 Government Ri&ht to &tablish Conformity ofMarkines 

(a)(2l Nonconforming markings: 

At line 12, delete "or strike." 

At last line, delete the period and add: "as agreed upon by the Contractor." 

Reason 

If the contrn.cting officer. desires to "strike" the legends he should be required to go 
through the validation process. 

(b)(l) Unjustified markings: Second sentence, at line 8, delete "either", delete " ... or with 
mixed funding (situations under which the Government obtains unlimited or government 
purpose rights)" 

Reason 

Clarity of the example. 

fillill- At line 2, delete "unjustified" and substitute "restrictive." Also at line 2, after 
"markings." delete the period and add: "in accordance with the provisions of the clause at 
252.227-7037, Validation of Asserted Restrictions." 

Reason 

"Unjustified" may only be established through the validation procedures. 

227.403-13 Government Ri&ht to Review. Verify. Challenee and 
Validate Asserted Restrictions 

(c)(2)(i) Pre-Challenee Reguests for Information- At line 6 delete "determine ... assertion." 
and substitute "ascertain the basis of the restrictive marking." 

At line 10, delete "establish" and substitute "justify." 

Reason 

To agree with DF~ 252.227-7037(c)(l). 
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(cl(2l(iil -At line 4 delete "does not" and add: "and any other available infonnation pertaining 
to the validity of a restrictive marking do not" 

Reason 

To agree with DFARS 252.227-7037(c)(2) 

(cl(3l - line 6 after "transact," add "pre-challenge," 

Reason 

To allow subcontractors to participate in aU levels of the validation process. 

(c)(3)(ii) - At lines 3 and 4 change "would ... restrictions;" to "may inhibit the Government's 
ability to resolve the issue; " 

(c)(3)(iii) - Line 1, add: "If the Contracting Officer takes action through the prime contractor, 
the Contracting Officer shall grant appropriate time extensions to allow the 
subcontractors/ suppliers to submit a timely response. 

Reason 

Until the subcontractor actually receives the challenge, the validation process cannot 
effect the subcontractor's rights. 

227.403-14 Conformity. Acceptance. and Warranty of Technical Data 

(b)(2l(il - At line 2 after "may" add "be." 

Reason 

· Correction of clerical error. 

227.403-15 Subcontractor Rights in Technical Data 

.(B} Add reference to DFARS 252.227-7015, "Technical Data- Commercial Items." 
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Reason 

Clarification . 

.{rl - In line 4, delete "parties" and substitute "party supplying the data." 

In line 6, after "requirement", add: "These clauses convey rights in technical data to the 
Government only." 

Reason 

To clarify that rights of use are granted to the government only. 

CLAUSES 

252.227-7013 Ri&}lts in Technical Data - Noncommercial Items: 

As found in 252.227-7013 please delete all references to "modify" or "modification" in the 
following: 

(a)(12)(i), line 1 
(a)(12)(ii), line 3 
(a)(13), line 1 
(a)(15), line 1 
(b)(3)(iii), line 3 

(b )(5)(ii), line 2 
(b)(6), line 8 
(f), line 2 
(t)(2), within the legend 
(t)(3), within the legend 

{B}ffi - At line 2, after "with", delete the remainder of the subparagraph and substitute: 
" ... costs charged to indirect cost pools, direct costs not charged to a government contract, or 

any combination thereof." 

Reason 

The frrst phrase of the (a)(7) definition, as originally written, refers to all indirect 
cost pools including IR&D and B&P, which are allocated across all contracts, 
including Government contracts. The second phrase, as originally written, would 
disallow those very indirect cost pools as private expense because they are allocated 
to Government contracts. This would act to always create a mixed-funding situation 
and to cancel the very effect that the writers of the regulation are seeking. The 
recommended changes allow the language to refer to direct costs which are not 
charged against a government contract. This change then establishes two, discrete 
categories of private expense costs. These are the only categories of costs to be 
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considered and the clarifying words are required to ensure proper understanding. 
The changes were considered necessary by DCAA and ex-DCAA auditors who 
would normally be involved in the issue. 
Only indirect costs are "allocated" to contracts; direct costs are "charged" to 
contracts. The costs in the indirect cost pools are the costs that are so allocated. 

(a)(7)(ii) -Line 6 (last line), after "expense", add: "unless the contracting officer has agreed 
otherwise." 

Reason 

This is not an unusual occurrence and especially in the event where an unfunded 
change leads to an overrun, the opportunity to negotiate an allocation of rights 
should be available. 

(b)(l)(ii)- Line 3-4 change "specified ... performance" to "paid for with Government funds." 

Reason 

To agree with Subpart 227.4. 

(b)(2)(i)- At line 1, begin frrst sentence with "Except as provided in paragraphs (b)(1) and 
(b)(3) of this clause," · 

Reason 

To conform with the rest of the clause and for clarity. 

(b)(2)(ii) - At lines 1-2 change: "The five ... of the" to: "The government purpose rights period 
shall commence qpon completion of the". 

Lines 8-10 change "the five ... technical data." 'to "the government purpose rights period, 
the Government shall have such rights in the technical data as have been negotiated with the 
contractor. " 

Reason 

See comment at 227.405-5(1)(9). 
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(b)(3)(i)(Al Limited Ripts- At lines 2 and 3 delete "and marked with the limited rights 
legend." 

Reason 

Legends describe rights but do not convey them. 

(b)(3)(iil- At line 5 delete "Contractor" and substitute "owner of the data." 

Reason · 

It is the owner of the data, not the prime contractor, who needs this notification. 

(b)(3)(iiil - At lines 8-12 

Change: " .. contracting officer .. in a license" 

To: " ... contracting officer and with any subcontractors or suppliers involved to determine 
whether there are acceptable terms for transferring such rights. All technical data in which 
the Government has then been granted additional rights by the owners of the data shall be 
listed or described in a license .... " 

Reason 

To clarify the role of subcontractors and suppliers. 

(b)(4)- At line 6, delete. "parties" and substitute "government and any owners of the technical 
data." 

<e)(3l Identification and deliveey of data to be furnished with restrictions on use. release or 
disclosure: 

At line 3 delete "unless the inadvertent omissions would have materially affected the source 
selection decision" 

Reason 

10 U.S.C. 2320(a)(2)(F)- Violative of this statutory language. 
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At line 5 delete "resetves the right to add the" and substitute "shall add all reasonable. " 

Reason 

Must do so to protect owner of the technical data. 

(0(2) Markin& Requirements: 

Within the legend, add "subcontractor/supplier" to "contractor name" 

rom. 
Within the legend, add "subcontractor/supplier" to "contractor name" 
Reason 

Necessary to know to whom the challenge or questions are to be addressed. 

<&> Contractor Procedures and Records: 

At line (1), delete "throughout performance of this contract". 

f&}ill, line 1 begin frrst sentence with "Throughout performance of this contract," 

<&><2>. line 1. Begin the frrst sentence with "Throughout the validation period of 252.227-
7037. II 

Reason 

Clarification. If the contract has already been performed, the government has three 
years to challenge. 

(k) Applicability to Subcontractors or Suppliers 

(k)(4)- At line 1, delete "will" and substitute "shall" 

Reason 

Required to ensure compliance with appropriate statutory language. See 10 U.S. C. 
2320 (a)(2)(F). 
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CLAUSE 

252-227.7015 Technical Data - Commercial Items 

As found in 252.227-7015, please delete all references to "modify" or "modification" on the 
following: 

(b)(1), line 1 
(b)(1)(i), line 2 
(b)(1)(iv), line 3 

(b)(2), line 2 
(c), line 3 
(d), line 7 

(a)(l)(ivl - Line 1 delete "(b)(1), (2), or (3)," and substitute "(a)(1)(i)(ii) or (iii)." 

Reason 

Referenced section (b)(3) does not exist; other references are inappropriate. 

(b)(l)(il -Line 5 delete "software" a,nd substitute "technical data" 

Reason 

Correction of clerical error. 

(b)(l)(ii) -after "data", add: "describing the commercial end unit" 

Reason 

Without this addition, the intetpretation of "fonn, fit and function" could reach 
down into piece part level. If that is what is meant, that is what should be said. 

(b)(2)(il - At line 2 change "items," to "item or any of its parts;" 

Reason 

Without this addition, the clause could reach down into piece part level. If that is 
what is meant, that is what should be said. 
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(b)(2l(ii) -At line 3; add "written" between "express permission". 

Line 6, after "contract", add "and the Contractor is unable to meet the Government's needs." 

Reason 

To safeguard the position of the parties. 

~-Delete 

Reason 

Impractical. Also inconsistent with the structure of every other data clause. 

(d) Release From Liability 

There should be a brief marking requirement that would support the government's position 
under this clause. 

CLAUSE 

252.227-7016 

As found in 252.227-7016 please delete all references aid "modify" or "modification" in 
the following: 

(c)(1), line 3 
(d)(1), line 4 
( d)(2), line 2 

~ - At line 1 before "contracts" add "solicitations and " 

.{a}.Q} - At line 1 before 11 contracts 11 add 11 solicitations and 11 

Reason 

To extend protection to solitications. 
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~-At line 2, after "clause," add "as provided in the resulting contract." 

~- Last line, delete "parties" and substitute "party owning the data." 

Reason 

If the government does not select the contractor for award, it should not have any 
rights in their data. 

CLAUSE 

252.227-7017 . 

fill- In line 1, delete "notification and". After "identification", add: "and assertion". 

{n_- In line 2' delete II notification and II, After II identification II ' add: tt and assertion II , 

Reason 

To agree with the clause title. 

00...- At line 3, after "offer" add "and after request to do so by the contracting officer, II 

Reason 

· 227.403-lO(a) states that failure to do this is only a minor irregularity. 

{&} Add new subparagraph (g): 

"This identification and assertion required by paragraph (d) may be updated with 
other assertions identified after contract award when based on new infonnation or 
inadvertent omissions." 

Reason 

Consistency with 227.403-J(c). 
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CLAUSE 

252.227-7025 

As found in 252.227-7025 please delete all references to "modify" or "modification" in the 
following: 

(b), line 4 
(b)(1), line 1 
(b)(2);·line 6 

.New (c): Add the following: 

(b )(3), line 1 
(c)(l), line 5 

(c) Upon completion of the work under this contract, the· contractor shall return all GFI marked 
with liniited or restricted rights legends or, with permission of the contracting officer, shall 
destroy such GFI and certify such destruction in writing to the contracting officer. 

~ - Change to (d)(i) and (ii) 

Reason 

It is necessary to ensure that copies of data with restrictive markings do not remain in 
possession of third parties. 

CLAUSE 

252.227-7028 

In line 2 delete "documents on other media incorporating". 

In lines 4-5, delete "or substantially similar to documents or other media" and substitute 
"technical data or computer software." 

In line 6 delete "produced for" 

Reason 

Clarification. This is beyond coverage of the clause; government rights are fully 
covered in "delivered to" or "obligated to deliver" language. 

til- Delete. Change "(b)" and "(c)" to "(a)" and "(b)" 
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We are only dealing in the context of the contract requiring delivezy, not production 
of data. 
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Aggendix B -- <Long-term Comments) 

Protection of Data Rights when Data is Stored in Electronic Media: 

The marking requirements fail to take into consideration the creation of electronic 
data bases lAW MIL-HDBK-59B, CALS Implementation Guide~ and the subsequent 
use, storage, and delivery of individual data elements from that data base lAW MIL­
STD-974, Contractor Integrated Technicallnfonnation Service (CmS). As written, 
the restrictive legends and instructions for their application presuppose that technical 
data is presented in a paper or microfllm medium (i.e., hard copy). In fact, 
application of these legends becomes unwieldy, if not ·useless, when data is recorded 
on electronic media~, diskettes, tapes, optical disks) or is accessed from a 
ems. For example, the technical data that comprises an electronic engineering 
drawing file is not viewed, as it is on paper, "through" a drawing fonnat that 
includes legends, title blocks, revision blocks, etc. Instead, the fonnat information 
is usually placed in a separate section, or overlay, of the drawing file for reference. 
It then becomes possible for those using the electronic data file to never see the 
legend even though they have been using the file and to copy the technical data 
without the section including the legend. 

Legending software that is part of a weapon system component is also difficult, if 
not impossible, under the regulation's requirements. Owners of technical data and 
of the attendant data rights are told that we must legend the software if we are to 
maintain a claim to restricted rights, but that we must not use a restricted-rights 
legend when it would impede the use of the software program itself. How then are 
we to maintain restrictive rights and "legend" a program that is embedded inanE­
prom in an engine control unit, or a program that is, itself, the engine control? 

It is also necessary to defme the "granularity" of data at which data rights are to be 
identified. (Granularity can be defmed along a continuum from as large as an entire 
data base, to·an individual drawing file, to as small as each datum in the data base. 
In a ems, for example, it would be possible for a DoD user to gain access to an 
integrated data base, withdraw technical infonnation that is used on an engineering 
drawing as well as in ILS reports and other technical publications, and use it in some 
way. He must have some way of knowing if there are restrictions on any of the data 
that he has accessed. By tying legends to the data end-products (reports, drawings, 
etc) rather than to the data that goes into them, he will not be able to discover what 

. his limitations are. Since today's DoD contracts contain requirements for CALS and 
ems activities, there is urgency to an answer to this question. If the means to 

-1-. 
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maintain data rights claims (i.e., listing and legending) do not offer industry the 
actual, practical ability to protect proprietary data in the electronic environment, it 
would become a violation of 10.U.S.C. 2320 to require such delivery. 

Adapting the regulations to commercial products and customers: 

The regulations, despite the new changes, are still not conducive to the participation 
in Government contracting of high-quality commercial contractors that develop at 
private expense. For example, 10 U.S.C. 2320 allows th~ Government to obtain 
rights in technical data and computer software that encompass the concepts of "use, 
release, and disclose." These concepts were part of the ASPR and the DAR 
language that predated the 2320 statute and were carried into the regulatory language 
in the F,AR and throughout the various versions of the DF ARS to date. The latest 
version of the DFARS, however, adds the concepts of "modify, reproduce, perform, 
and display" to the types of usage the Government would be allowed in general in 
technical data and computer software. It would seem that these generalized 
additions to the list of usages are meant to strengthen the concept of rights in 
copyrighted material (including ADPE software), especially the problem of creating 
derivative works. 

By inserting these usages throughout the rights regulation and not limiting them to 
copyrighted material, however, the DoD creates the probability of damage to the 
foundations of the technical data process. The problem is especially serious in the 
matter of creating a general "right" to "modify" technical data. It is far less of a 
problem to modify a motion picture created to teach hygiene to DoD troops than it is 
to modify a drawing of a proprietary detail part of the guidance mechanism of a 
fighter aircraft. Modification presents a major problem for contracts in which an 
original equipment manufacturer (OEM) remains the design control authority (DCA) 
for the procured item. If the Government can unilaterally modify the technical data 
that describes the item or component, the OEM cannot then maintain the currency of 
that data or warrant its accuracy. If such right of modification is then extended to 
third parties, as in government purpose rights (GPR) situations, the problems 
become even more grave. The OEM will be unable to comply with 10 U.S.C. 2320 
(b)(6), which requires that: 

" ... the contractor [is required] to revise any technical data delivered under 
the contract to reflect engineering design changes made during the 
performance of the contract and affecting the form, fit, and function of the 
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items specified in the contract and to deliver such revised technical data to 
an agency within a time specified in the contract ... " 

The issue is also of grave concern in certain software situations. Unilateral 
modification by a Government agency of a word-processing program for the 
advantage of its local users is of much less consequence than unilateral modification · 
by a Government agency of the software program that itself comprises a component 
of a weapon system. This second case of modification·, which amounts to a Class 1 
change, must be accomplished only on a bilateral or multi-lateral basis that includes 
the OEM/DCA to ensure that changes do not endanger the operation of the program 
and ultimately of the weapon system itself. 

One solution to this problem could be that the "rights" to modify, reproduce, 
perform, and display are plainly limited to copyrighted material that does not carry 
any other data rights restrictions related to trade secret status. This compromise 
would meet the Government's needs in items such as motion pictures, music, and 
ADPE software without endangering the integrity of industry's technical data. If 
such limitations are not possible, another solution could be to limit the "right" of 
modification to that technical data and computer software for which the Government 
has become the DCA. This would relieve the original owner of their data from the 
impossible task of keeping up with changes made by others .and would relieve that 
owner from unfair data warranty requirements. 

Rights· in Computer Software 

There is a general underlying problem regarding the treatment of computer software 
and computer software documentation throughout these regulations. Although they 
will operate reasonably well when the Government licenses third-party commercial 
software programs for use on its ADPE, these regulations are laced with difficulties 
when applied to the purchase of computer programs related to items or co~ponents 
that are part of weapons systems. 

First, the problems of marking requirements for a digital product such as a software 
program and of modification of software programs that are part of a weapon system 
are discussed above. Second, the basic restricted rights as defmed in 252.227-7014 
properly allow for the use of software programs in data-processing computers but do 
not take into account the requirements to use a software program that is the engine 
control aboard a fleet of aircraft. Third, to expect all software documentation -
including design documentation - to be delivered with unlimited rights is to fall to 
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recognize that documents such as Software Design Documents are as detailed, and as 
proprietary, as any Engineering drawings or manufacturing process descriptions. 

Reducing the cost of administration 

This body of regulation, in the attempt to cover wide possibilities, has created a 
complex and expensive administration requirement. These costs are leveled on the 
contracting community -- from prime contractors to small subcontractors -- and on 
the Government. The entire structure could be reshaped with savings in mind. For 
example, if the negotiation and validation of data rights designations were completed 
during the life of the contract, without need for a later validation process, the 
contracting community and the Government would be relieved of the necessity of 
record retention and auditing over the long period of time prescribed by the current 
validation process. This would also encourage participation in DoD programs of the 
innovative subcontractor which, with the proposed regulation, remains apprehensive 
about its ability to protect its proprietary interests and forgoes such participation. 
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RELIANCE GEAR 

Mr. Robert Donatuti 

30 WEST FAY AVENUE • ADDISON, ILLINOIS 60101-5181 
PHONE (708) 543-6640 • FAX (708) 543-0520 

August 11, 1994 

Deputy Director for Major Policy Initiatives 
1200 s. Fern Street 
Arlington, VA 22202-2808 
Attn: Ms. Angelena Moy, OUSD(A&T)/DDP 

SUBJ: DAR Case 91-312 

Dear Mr. Donatuti: 

I am writing to you today to respond to your request for comments on 
the proposed· changes in regulations governing rights in technical data. 
We do not develop data, but utilize technical data provided by the 
government to produce quality spare parts to the government at compet­
itive prices. We have been doing this since 1965. We are a small 
company and are not able to devote a lot of engineering time in the 
manufacturing of these gears. We rely heavily on all the facts being 
on the prints and/or specs provided to us by our customers and prospect­
ve customers. 

We at Reliance Gear Corporation are legitimately concerned that these 
changes will negatively affect our business opportunities. As a small 
business, we are also concerned that this rule is being promulgated 
for the benefit of large prime contractors at the expense of small 
business competitors for the aftermarket. We are bringing this matter 
to the· attention of our elected representatives, in the hope that 
·congress will fully review the empact of this change on competition 
and our tax dollars. 

We are concerned about the following: 

* Changes in language making any data developed in performance of a 
government contract will result in less data being available. We don't 
believe that data resulting from development of a defense end product. 
should be the property of an OEM. 

* Data charged to an indirect pool will become proprietary to the 
OEM. We fully understand the argument ,that CAS will not allow misuse 
of this flexibility, but still believe that the OEMS will find this a 
loophole to crawl through. (This is demonstrated by the fact that OEM 
members of the 807 panel fought hard to achieve this concession.) 

.(Continued on Page .2) 
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We are aware of contentions that these changes will only affect 
uture development. We are afraid, however, that these changes may be 

applied to system upgrades, contract enhancements, etc., and seriously 
affect the spare parts market. 

The more data there is available, the·more competition. The more 
competition, the greater the savings to the taxpayer. We, as taxpayers, 
have a right to the savings produced through the competition as well as 
a right to data developed--according to any formula--with any of our 
tax dollars. 

To summarize, we believe that th~s proposal will unnecessarily harm 
the ability of qualified small businesses to provide spare parts at a 
cost savings to the taxpayer. By affecting thousands of component 
manufacturers across the country, it will further erode the second 
tier suppliers which form an essential segment of our defense industrial 
base. And finally, it will result in &·merican jobs sent offshore and 
a return to the $500 toilet seat Secretary Perry is hoping to avoid. 

Sincerely, 

~#.'\A~ L. R. os . 
Reliance Gear Corporation 

LRM:ck 

(Page 2) 



THE SAXON CORPORATION 
204 7 WEST MALONE • 
SAN ANTONIO, TEXAS 78225 

Deputy Director for Major 
Policy Initiatives 
1200 S. Fern Street 
Arlington, VA 22202-2808 
ATTN: Ms. Angelena Moy 

OUSD (A&T)/DDT 

P.O. DRAWER BB 
SAN ANTONIO. TEXAS 78211 

August 5, 1994 

Subject: DOD Proposed Rules, DAR Case 91-312, Data Rights 

Dear Ms. Moy: 

The Saxon Corporation does not support tbe recommendations that 
are being proposed in DAR Case 91-312. We are a small business and 
have survived for over two decades by providing the Department of 
Defense with a capability to repair Government assets at the best 
prices and at a level of quality that is difficult to match - both 
inside and outside the Government. 

Virtually all·of our business is conditioned on the unlimited use 
of and access to technical data and technical orders required to 
perform maintenance and repair on Original Equipment Manufacturers' 
products that the DOD uses to accomplish its daily mission. Although 
the OEM's can do the work themselves, the rigors of competition have 
established The Saxon Corporation as a source that can do it better 
and cheaper. However, some of the changes which the "807 Committee" 
is proposing has the potential of denying us the ORportunity to 
compete for this business in the future. What we find troublesome is 
the Committee's decision to allow indirect costs to be treated as 
private expenses. Where all or part of a development is funded with 
private expenses, rights to the data become either limited to the 
developer only, or subject to Government purpose restrictions. 

Limited rights obviously mean that requirements for maintenance 
.or·repairs would be restricted to the company that originally made the 
equipment. Even if the Government funded all the development, any 
portion paid out of an indirect cost element would add a private fund 
to the mix, thereby yielding Government Purpose Rights. We know from 
experience that once a solicitation has been announced, there is not 
enough time for us to secure and execute a non-disclosure agreement 
before the contract is awarded. Therefore, even when the Government 
(read "taxpayer") pays for all development, no one but the developer 
will be allowed to present a proposal. This does not make good 
business sense, much less good procurement sense. 

210/924-4801 
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I have been retired from a Senior Executive Service position at 
Kelly AFB, Texas for five and a half years. For the last six of my 
thirty seven years with the Air Force, I served as the Deputy Director 
of Contracting at Kelly·AFB. During my tenure in this position, the 
procurement system underwent tremendous change some of which came 
about only after much resistance a~d acrimony. But what these changes 
did during the 1980's was to create a system of competition within DOD 
that resulted in far better support to the field than we had ever had, 
superior prices that saved Kelly AFB alone hundreds of millions of 
dollars each year, and a renewed confidence in a previously flawed 
procurement system that gave hope to both Government and contractor 
personnel that competition does work. I struggled daily to make every 
one of my employees an advocate of competition - and we succeeded. 

I stay close to the Government's business. My company depends on 
it. What I have seen over the past five years is a very concerted 
effort on the part of major defense contractors to undue all those 
years of effort that yielded a workable competitive procurement 
system. Engine parts that were once competed among four, five or six 
companies are now too "critical" to compete. They must be bought from 
only .the engine manufacturer; forget that competitor's parts have been 
flying in Air Force engines for ten yeats. I have seen the size of 
the Competition Advocate Office reduced from over 300 people to less 
than 30. I have seen repair requirements for which we competed for · 
years be held up because companies had to attempt to "re-qualify", 
often unsuccessfully. Now I see the Department of Defense capitulate 
to the prime contractors by rewriting data rights regulations that 
have no other ostensible purpose than reducing or eliminating 
competition. Why else would the primes have made these changes such a 
priority? 

I appeal to those in a position of authority or influence within 
the Defense Department to resist an extremely deleterious change to 
data rights regulations that can only put companies such as mine out 
of business, not to mention what effect it is going to have on the 
taxpayers of the country. We worked hard to make the procurement 
system work, through competition, better prices and better support. 
Please don't permit the OEM's to undo all our efforts. 

Copy: 
- Congressman H.B. Gonzales 
- Congressman R. Dellums (HAC) 
- Congressman J. Murtha 

-- Senator S. Nunn (SAC) 

RLB/lv 
94-08-12 

Regards, 
THE SAXON CORPORATION 

//~ t/JM--v~~ 
~Blocker 

Vice President 
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BY FE ERAL EXPRESS 

Director 
Major Policy Initiatives 
OUSD {A & T)/DDP 
1200 . Fern Street 
Arlin ton, VA 22202-2808 

ATTN: Ms. Angelena Moy 

... f ., 
Re: DAR Case 91-312 

Dear Is . Moy: 

am writing in response to the notice of proposed 
rulem king published in the Federal Register of June 20, 1994, 
for D R Case 91-312. The proposed rule is that recommended by 
the §\807 DoD/Industry Technical Data Advisory Committee. 

~oD should not adopt the proposed rule. If adopted, this 
proporal would result in: 

DoD again purchasing overpriced spare parts from OEMs 
on a noncompetitive basis; 

I. 

DoD imposing its noncompetitive practices on domestic 
commercial markets and our allies; 

a loss of u.s. manufacturing capability and jobs as 
OEMs send work previously performed by more efficient 
small business manufacturers abroad to satisfy offset 
agreements and other arrangements. 

points are discussed in detail below. 

807 Recommendations Would Lead to a Return of Spare Parts 
uses 

I acid test of any procurement policy is whether the 
taxpa~rs get what they pay for. The § 807 recommendations 
shoul, be rejected because they fail this test. 
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Taxpayers would not get what they pay for. Data rights 
would turn upon how development was charged, rather than whether 
development· was paid for by DoD. 

In a totally bizarre arrangement contractors could ciaim 
rights in data for items, components or processes paid for by 
DoD, by charging development to DoD as an indirect rather than 
direct cost. This practice would enable a so called "original 
equipment manufacturers" (OEMs) to preclude more efficient (lower 
priced) small business manufacturers, from competing against them 
for DoD, commercial and direct sales to foreign government. 

No accounting changes are needed for an OEM to avail itself 
of this government giveaway. OEMS already charge the development 
of manufacturing process specifications essential for competition 
as an indirect expense. Also, FAR§ 31.202(b) and CAS § 
402.50(e) permit minor amounts of otherwise direct expense to be 
charged indirect for reasons of practicality . 

. OEMs can use creative accounting to obtain additional 
benefits and keep more data paid for by the taxpayer. Costs the 
government considers direct may be charged indirect if a 
contractor's disclosed accounting practices charge development to 
cost objectives other than a Government contract. CAS does not 
preclude a contractor from changing its accounting practices to 
charge costs previously charged direct indirect. 

The indirect cost issue is discussed in more detail in my 
commentary in the April 13, 1994, Government Contractor entitled 
"'What's Mine is Mine and What's Yours is Mine' - The Return of 
Overpriced DoD Spare Parts" at pp. 8 - 10. A copy is enclosed 
and its entire contents incorporated in these comments. 

Provisions under which OEMs would serve as data repositories 
should also be rejected. Such provisions would place OEMs in an 
untenable conflict of interest situation because they would 
benefit from not providing dat~ to potential competitors.· 

II. § 807 Recommendations Would Impose DoD's Noncompetitive 
Practices on Commercial Markets and Our Allies. Additional 
Costs Will Be Borne in Part by u.s. Taxpayers 

§ 807 proponents contend that the recommendations will 
further the use of dual use technology and DoD purchase of 
commercial products. Instead the recommendations would result in 
DoD imposing its noncompetitive regime on commercial markets. 
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As previously discussed, OEMs would be able to claim limited 
rights in data by charging all development costs indirect. In 
addition to forcing DoD to purchase noncompetitively, this would 
preclude competition on a large number of commercial and direct 
foreign government purchases. 

OEMs will be able to even further restrict competition for 
commercial and foreign government procurement by charging an 
insignificant portion of development costs indirect. Under the 
proposal, the Government would be limited to Government Purpose 
Rights (GPR) where even 1 penny of development costs are charg.ed 
indirect. GPR cannot be used to compete for commercial 
requirements or direct sales to foreign governments. 

In sum, the problems are that: (1) no contractor 
contribution is required to claim GPR if development is charged 
to indirect costs, and (2) even if- the indirect cost giveaway did 
not exist, the percentage of contractor financed development 
required to claim GPR is too low. Once again, John Q. Taxpayer 
does not get what he paid for. 

DoD justifies the GPR giveaway on grounds that foreign 
Government and commercial customers are not its concern. DoD 
contends it is not its concern if foreign Government and 
commercial custqmers pay more. 

DoD's argument ignores that much of these costs are 
ultimately born by the u.s. taxpayer. Foreign government 
purchases of military equipment are often paid for with funds 
from u.s. grants in aid. The flying public (taxpayers) will pay 
higher fares as airlines pass the cost of overpriced spare parts 
through to them. 

The small business manufacturers that use data paid for by 
the taxpayer to create cost saving competition are taxpayers too. 
There is no reason that they should not be able to use items, 
components or processes developed at taxpayer expense for 
legitimate business purposes. 

Based on the above it is recommended that DoD: (1) not adopt 
the indirect cost giveaway; and (2) require that a contractor pay 
for more than one half of development costs to claim GPR. 

III. § 807 Recommendations would Lead to a Loss of u.s. Jobs and 
Manufacturinq Capability 

The § 807 proposal ignores the role small business 
manufacturers play in the defense industrial base and as 
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providers of jobs. Small business manufacturers, rather than the 
OEMs, are u.s. manufacturing capability. OEMS, for the most 
part, purchase parts for assembly of weapons systems or for 
resale at a markup. 

The § 807 proposal will result in DoD again purchaslng 
noncompetitively from the- OEMs. The OEMs are unlikely to 
subcontract manufacture to these small businesses as they did 
before competition was mandated by 1984 legislative reforms. 
Instead, they would likely follow their recent practice of 
subcontracting abroad to satisfy offset agreements and other 
arrangements. As a result U.S. jobs and manufacturing capability 
would be lost forever. 

. CONCLUSION 

The § 807 Committee recommendations should be rejected. 
They are contrary to the public interest because u.s. taxpayers 
would not get what they pay for. 

Thank you for the opportunity to present my views. If you 
have any questions, or need additional information, please let me 
know. 

Sincerely, 

Enclosure 

Fc;:Qx--~ Paul J. (eijnan 
L~ 
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* '"'Vhat's Mine Is Mine and 'Vhat's Yours Is 
Mine'-The Return of Overpriced DOD Spare 
Parts"-In 1984, legislation was enacted to end 
DOD's noncompetitive purchases of overpriced 
spare parts. Such legislation includes the Compe­
tition in Contracting Act (P.L. 98-369), the De­
fense Procurement Improveme'nt Act of 1984 
(P.L. 98-525), and the Small Business and Federal 
Procurement Compe:ition Enhancement Act of 
1984 (P.L. 98-577). As a result, so-called "original 
equipment manufacturers" (OEMs) lost there­
placement parts market to more efficient small 
business :-:1anufacturers. After the enactment of 
these reforms, the small businesses that had 
fought for them returned to their factories. For 
the next 10 years, they provided DOD with high­
quality parts at a fraction of the prices previously 
paid the OEMs. Meanwhile, representatives of 
the OEMs remained in Washington and lobbied 
for legislation to regain the spare parts business 
lost to competition. One result was enactment of 
the National Defense Authorization Act for Fis­
cal Years 1992 and 1993 (P.L. 102-190) which 
called for the creation of the § 807 Government/ 
Industry Technical Data Committee. Appoint­
ments of industry members to the Committee 
were largely from the OEM community. As are­
sult, the Committee's technical data rights rec­
ommendations largely favor the interests of the 
OEMs. 

The OEMs contend that adoption of the Com­
mittee recommendations will encourage "dual 
use technology" and the purchase of commercial 
products. However, as discussed in more detail be­
low, adopting the§ 807 Committee recommenda­
tions will cause substantial harm. There are three 
fundamental reasons. Fiist, the Committee's rec­
ommendations, if adopted, will result in DOD 
once again purchasing overpriced spare parts from 
OEMs on a noncompetitive basis. Second, the rec-

® 
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ommendations will result in DOD imposing its 
own noncompetitive practices on our domestic 
commercial markets and on sales to our allies. 
Third, U.S. manufacturing capability and jobs will 
be lost. 

Overpriced Spare Parts-Under the current 
provisions o£ the DFARS, particularly DFARS 
227.402-72(a), 11 Rights in Technical Data-Unlim­
ited Rights," DOD is entitled to unlimited rights 
in data ( 1) required for the performance o£ a Gov­
ernment contract or i2l pertaining to items, com­
ponents, or processes developed exclusively at 
Government expense. Unlimited rights data are in 
the public domain and can be used for any pur­
pose, including competing for DOD, commercial, 
and foreign government requirements (see DFA.RS 
227.401119)). 

Under the § 807 Committee's recommenda­
tions-particularly DFARS 227.403, "Noncom­
mercial items or processes," and the contract 
clause found at DFARS 252.227-7013, "Rights in 
Technical Data-Noncommercial Items," DOD 
would continue to be entitled to unlimited rights 
in data developed entirely at Government ex­
pense. DOD would, however, no longer be en­
titled to unlimited rights in data required for the 
performance of a Government contract. Moreover, 
DOD's technical data rights would turn in· large 
part upon whether development is charged to 
DOD as a direct or indirect cost-a potential 
source of significant abuse. 

The potential for abuse lies in the Committee's 
recommended definition of "private expense." Un­
der the Committee's recommended regulation and 
clause, indirect costs charged to a Government 
contract and paid for by DOD would nonetheless 
be treated as private expense (see recommended 
DFARS 252.227-7013(a)(7), (9)). Where an item, 
component, or process is paid for entirely at private 
expense, the Government would have only limited 



rights in the technical data pertaining to it (see rec­
ommended DFA.RS 227.403-S(c)). Limited rightS 
data could not be used for competitive .purposes as 
the data could not be disclosed or released outside 
the Government (see recommended DF ARS 
252.22 7 • 70 13(a)( 13 )). 

Moreover, even where only a portion of devel­
opment is claimed to have been at private expense, 
the Government would automatically have only 
Government Purpose Rights (GPR) in the data for 
five years (see recommended DFARS 227.403~5(b)) 
as opposed to unlimited rights unless otherwise ne­
gotiated under existing regulations. Under the pro­
·posed regulations, an OEM would be able to limit 
DOD to GPR by paying for (or charging as an indi­
rect cost) an insignificant portion of development 
while DOD funds the rest. Although a competitor 
could use GPR data to compete for DOD contracts, 
it could not use it to· compete for commercial or di­
rect foreign government sales (see recommended 
DFARS 252.227-7013(a)(ll),(12)). Competition on 
DOD procurements would also be limited under 
the Committe·_;'s recommended changes because 
there is no mechanism in place or provided for to 
permit potential competitors timely access to GPR 
data. Specifically, in order to compete, alternate 
sources need access to peninent technical data be­
fore a solicitation is issued to obtain necessary 
source approvals and to submit a timely bid or pro­
posal. Small business manufacturers currently use 
the Freedom of Information Act and agency "cash 
sales" programs to obtain this data before a solicita­
tion is issued. Since GPR data are proprietary to the 
OEM, th~t data could be withheld under FOIA Ex­
emption 4 governing confidential business infor­
mation and not releasable under 11 cash sales" pro­
grams. 

Thus, under the Committee's recommenda­
tions, DOD ,;,ould b'! entitled to unlimited 
rights-i.e., the right to use, modify, reproduce, 
perform, display, release, or disclose technical 
data in whole or in part, in any manner, and for 
any purpose whatsoever, and to have or authorize 
others to do so (see recommended DFA.RS 
227.252.7013(a)(15))-only in data pertaining to 
items, components, or processes paid tor in full by 

. the Government as a direct cost under a particular 
contract. Allocating technical data rights on the 
basis of the classificltion of the underlying costs 
as direct or indirect will severely limit the avail-
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ability of technical data to spare pans manufactur­
ers. This will in tum limit competition for these 
parts and facilitate pricing abuses. It follows, 
therefore, that when the OEMs speak of protect­
ing ••their .. data, they are now referring to data 
whose development costs were charged to DOD 
as indirect expenses and paid for by the taxpayer. 
In other words, "what's mine is mine and what's 
yours is mine." 

The current FA.R cost pd.nciples, the CostAe­
counting Standards, and the case law permit OEMs 
to charge what can be significant amounts of de­
sign and development costs to indirect accounts. 
No accounting changes may be needed for 0Elv1s to 
charge certain development costs indirect and 
thereby preclude competition. For example, OEMs 
commonly charge the development of manufactur­
ing process specifications essential for competition 
to DOD as indirect ma.11ufacturing and production 
engineering (M&PE) costs under FA.R 31.205-25. So 
long as the Government's rights in technical data 
did not tum on the manner in which M&PE was 
charged, how OEMs charged them was not critical 
.&om a competition standpoint. Where as now, 
however, the Committee has recommended chang­
ing the method for allocating technical data rightS, 
the OEM's practice is crucial. It is not surprising, 
therefore, that OEMs fought stridently to have in­
direct costs, particularly M&.PE, characterized as 
private expense and to the:eby limit the Govern­
ment's rights in the data and competition. 

Costs other than M&.PE expenses also may be 
charged indirectly. FA.R 31.202(b) and CAS 
402.50(e) permit "minor" amounts of otherwise 

·direct costs, such as the costs of design deyelop­
ment activity, to be charged indirect for reasons of 
practicality. This provides another means for an 
OEM to preclude data, whose development was 
paid for by the Government, .&om being used for 
competitive procurement purposes. The "minor" 
amounts of otherwise direct costs that can be 
charged indirect under this rule can be substan­
tial. In Sperry Gyroscope Co., ASBCA 9700, 1964 
BCA CU 4514, the Board held that S 136,000 in oth­
erwise direct pre-1964 development dollars could 
be charged indirect under this exception. How far 
the OEMs will be able to push this "minor 
amount" exception to direct charging in order to 
claim rights in data paid for by DOD is unclear. 

Furthermore, costs that the Government 

, 207 
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views as direct development costs may nonethe­
less be chargeable indirectly in accordance with 
an OEM's disclosed accounting practices. CAS 
418.30(a) defines a "direct cost" as any cost that 
"is identified specifically with a particular final 
cost objective." Thus, "[a]ll costs identified spe­
cifically with a conuact are direct costs of that 
contract," and "[a]ll costs identified specifically 
with other final cost obtectives of the contractor 
are direct costs of those cost objectives" (empha­
sis added). Although the case law is murky, sig­
nificant amounts may be chargeable indirect un­
der this definition and under cases holding that 
cost objectives are determined by a contractor's 
accounting system rather than contract require­
ments (see Texas Instruments, ASBCA 18621, 
79-1 BCA «fi 13800, affd., 79-2 BCA 'li 14184, and 
Boeing Co. v. U.S., 862 F.2d 290 {Fed. Cir. 1988), 
7 FPD CU 160; see also, Goodrich, 11 Identifying Fi­
nal Cost Objectives&. Classifying Direct Costs," 
91-7 CP&.A REPORT 3 (JULY 1991)). Costs charged to 
a cost objective other than a contract are consid­
ered indirect costs unless a contractor elects to re­
allocate them from an intermediate cost pool to 
the contract as a direct charge (see Shapiro, "Di­
rect vs. Indirect Costs-A Choice," 89-2 CP&A 
REPoRT 3, 8-9 {Feb. 1989)). Accordingly, a contrac­
tor could treat development expenses as indirect 
costs provided those costs benefit multiple final 
cost objectives under the contractor's accounting 
system. 

Additionally, the CAS do not preclude a con­
tractor from changing its accounting practices to 
charge costs previously charged direct indirectly, 
thereby preventing DOD from obtaining rights in 
data necessary for competition notwithstanding that 
the items, components, or processes were developed 
at taxpayer expense (see FAR 30.602-3). The CAS 
only require advance notice of a change and that the 
contractor absorb any increase in contract price. 
DOD is without authority to withhold approval of a 
change unless the system, as changed, would not 
comply with the CAS or with the FAR cost prin­
ciples (see F.AR 30.602-3 and FAR 30.202-7). 

Finally, the Committee's recommendations 
also could be used by an OEM to preclude compe­
tition on previously competed spare parts. 0Ei\1s 
continually revise manufacturing process specifi­
cations during the life of a weapon system. From 
time to time, they also make minor design 
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changes. These manufacturing process and design 
changes typically are paid for by DOD under com­
ponent improvement programs. An OEM could 
preclude competition on previously competed 
spare pans by charging all or pan of the develop­
ment costs for these minor revisions to DOD as 
an indirect expense. 

In light of the foregoing, it is evident that the 
Committee's recommendation to allocate techni­
cal data rights on the basis of the classification of 
development costs as direct or indirect will have a 
detrimental effect on competition and the price of 
spare parts and presents a serious potential source 
oi charging abuse. 

Effect on Commercial and Foreign Govem· 
ment Buyers-Small business contractors use 
Government-owned technical data to compete 
for domestic commercial sales and direct sales to 
friendly foreign governments in addition to DOD 
requirements. (Direct sales are where a U.S. com­
pany sells directly to a foreign government. They 
are distinguished from sales under the Foreign 
Military Sales program, in which DOD acts as 
the purchaser for a foreign government.) If the 
Committee's recommendations are adopted and 
OEMs can claim limited rights in data by charging 
the costs of all development indirect, data cur­
rently available to small business contractors 
would no longer be available to them and they 
would be precluded from competing on a large 
number of commercial and foreign government 
procurements. 

Furthermore, under the Committee's pro­
posal, (a) GPR data could not be disclosed by DOD 
for use in connection with commercial or direct 
foreign government sales (see recommended 
DFARS 227.252.7013(b)(2)), and (b) an OEM could 
limit DOD's rights in data to GPR for five years 
where it pays for as little as Sl of development 
costs itself, or worse, charges that Sl to DOD as 
an indirect cost. Therefore, competition by small 
business contractors on commercial and foreign 
government procurements would be further 
eroded at a minimum for the five-year period GPR 
data would be protected. 

The absence of competition will increase costs 
to commercial and foreign government buyers. 
Since many direct foreign government sales are 
funded with U.S. grants-in-aid, the Committee's 
recommendations would correspondingly increase 



costs to the.U.S. taXpayer. 
Loss oi U.S. Jobs and Manufacturing Capabil· 

ity-The inability of small business parts manu­
facturers to obtain vital information as a result of 
the Committee's recommendations will likely re­
sult in the loss of many jobs. Specifically, an 
often-overlooked f<=.ct is that small businesses 
rather than OEMs are U.S. manufacturing capabil­
ity. The OEMs for the most part are not manufac­
turers but rather are 11 assemblers," "dealers," or 
"importers." They purchase parts from others and 
then assemble them into weapon systems or, after 
adding a hefty markup, merely resell them as re­
placement parts. 

Until recently, the OEMs purchased parts from 
domestic small business manufacturers. Increas-. 
ingly, however, they have been entering into offset 
agreements with foreign governments that require 
them, as a condition of sale, to subcontract abroad. 
As a result of these offset agreements and other ar­
rangements, OEMs are increasingly purchasing 
parts abroad. If the§ 307 Committee recommenda­
tions are adopted, cont!acts previously awarded to 
domestic small business parts manufacturers will 
be awarded noncompetitively to OEMs because 
small businesses will be unable to obtair;. critical 
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manufacturing information. The 0El\1S will sub­
contract their work abroad. U.S. jobs and manufac­
turing capability will be lost forever causing sub­
stantial harm to the U.S. economy and defense 
industrial base. 

Conclusion-The recommendations of the 
§ 807 Committee will result in increased costs to 
the taXpayer, as well as a loss of U.S. jobs and 
manufacturing capability. As stated in the Minor­
ity Report of Committee Member Nick Reynolds, 
President of the Independent Defense Contractors 
Association: "Given a reduced defense budget, 
one would think that the politically astute thing 
for DOD to do would be to take steps to maxi­
mize its 'bang for the buck'. In today's economic 
scenario, DOD does not serve itself well playing 
Santa Claus to large defense contractors at the ex­
pense of the ta."<:payer." 

Tbe foregoing comment was prepaied for THE 

GOVER.NME.VT CONTRACTOR by and contains the opin­
ions of Paul J. Seidman.lv1.r. Seidman is a principal 
in the law firm of Seidman eJ Associates, P. C., 
McLean, VA, and represents companies competing 
against OE.:'As for spare parts procurements. He 
serves as procurement policy counsel to the Inde­
pendent Defense Contractors Association. 
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Tel: 703-276-1700 Fax: 703-276-1707 

Deputy Director Major Policy Initiatives 
1211 South Fern Street 
Arlington, VA 22202-2808 

Attn: Ms. Angelena Moy 
OUSD (A&T)/DDP 

August 17, 1994 

Subject: Rights in Technical Data (DAR Case 91-312) 

Dear Ms. Moy: 

Serial 535-SN 

On behalf of the Shipbuilders Council of America, the national association representing 
American shipyards, marine equipment suppliers, and naval architects, I wish to submit the 
following comments with respect to the proposed rule on rights in technical data. 

On balance, we believe that the proposed rule represents an improvement over existing 
regulations in that it gives greater recognition to the substantive rights of those contractors which 
incur expenses associated with technological research and development. Nevertheless, we 
believe that the following suggestions would further improve upon the proposed rule. 

• Paragraph 227.403-4(b): Recommend the word "limited" be changed to "unlimited" 
in the third line from the end of the paragraph. This is a significant editorial correction. 

• Paragraph 227.403-S(b): Recommend that this paragraph be amended to define a 
reasonable period of time to be more than five years. In this regard, merely stating that 
a longer period may be negotiated ignores the reality that in a number of instances, some 
contracting officers simply refuse to negotiate a longer period. Furthermore, as long as. 
the Government has the right to engage in reprocurement from third parties, as it can · 
when it has Government Purpose License Rights, there is no need for the Government 
to obtain unlimited rights in mixed funding situations after five years. 

• Paragraph 227.403-1 O(a) (S): Recommend deletion of the first sentence that begins with 
the words "Information provides" and ends with the words "disclosed technical data." 
This sentence is contradictory to the statement that follows, which states that offerors 
shall not be prohibited from offering products unless the offeror relinquishes its rights 
in technical data. To make relinquishing of rights an evaluation factor does act as a 
force to relinquish rights or be downgraded in the procurement evaluation. In this re-



gard, Paragraph 227.403-l(d), Page 31587, clearly indicates that offerors "shall not be 
prohibited or discouraged from ... offering to furnish items ... developed at provided 
expense solely because the Government's rights to use ... technical data ... may be 
restricted. " 

• Paragraph 252.227-7013(a)(7): Recommend deletion of the first sentence that begins 
with the words "Development exclusively" and ends with the words "any combination 
thereor• and insert the following in lieu thereof, "Developed exclusively at private 
expense means development of the item, component or process was accomplished entirely 
with costs charged to indirect cost pools, costs not allocated to a Government contract 
as direct costs, or any combinatiop thereof." In this regard, the word "Development". 
is incorrect. It should read "Developed." (See the definitions in the previous 
paragraphs.) The reason for this proposed change is that the term "cost not allocated to 
a Government contract" is contradictory. to ete objective that charging to indirect cost 
pools entitles the contractor to retain rights. Indirect costs pools are allocated to 
contracts. It is assumed that if the term is changed to not allocated to the Government 
contract as a direct cost, the true meaning will be obtained. 

·• Paragraph 252.227-7013(e): Recommend that" this paragraph be modified. In this 
regard, the requirement to identify data on an attachment at the commencement of a 
contact may be impracticable in major weapons procurements. In many instances, 
contracts are undertaken on the basis of concurrent development. This paragraph could 
be interpreted as requiring the contractor to suffer when new information is uncovered 
after contract award which raises the question of new information versus inadvertent 
admissions. The requirement for listing of data should be on a best effort basis. The 
thrust of this paragraph, which indicates that an inadvertent admission would affect the 
source selection, is counter to the statements elsewhere in the regulation that a contractor 
may not be forced to give up rights in data in order to obtain a contract. 

Sincerely, 

S. 0. Nunn 
Acting President 

Moy Page 2 
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Dear Sir: 

Re: Comments on Proposed Rule on Defense 
Federal Acguisition Rewlation Supplement; 
Riehts in Technical Data 
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LONDON 

SINGAPORE 

TOKYO 

This letter provides comments on the proposed rule to amend the Defense 
Federal Acquisition Regulation Supplement ("DF ARS ") provisions on rights in technical 
data. The proposed rule was published in the Federal Register on June 20, 1994. See 58 
Fed.Reg. 31584-620 (1994). I commend the Section 807 panel for its efforts on this 
important subject. On the whole, the proposed rule provides greater clarity regarding the 
respective rights of contractors and the United States Government in technical data and 
. computer software and this development is to be welcomed. 

I am, however, greatly concerned by the expansive scope of the proposed 
definition for "Government purpose" set forth in proposed DFARS 252.227-7013(a)(11), and 
the definition of "Government purpose rights" set forth in proposed DFARS 252.227-
7013(a)(12). See 59 Fed.Reg. 31605. If adopted, these definitions are likely to result in 
direct commercial competition between the United States Government and developers of 
technical data in the area of foreign military sales, which is surely not the intent of the 
drafters of this rule or of the Section 807 panel. Furthermore, this expansion is contrary to 
the historic and equitable approach of the United States Government in this area, which has 
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allowed the developers of data, primarily with their own funds, to exploit that data for 
commercial purposes, without interference or competition from the U.S. Government. 

I. PROPOSED DEFINITION OF "GOVERNMENT PURPOSE" 

The current DFARS provisions on technical data rights, DFARS 252.227-7013 
(October 1988), does not include a separate definition of "Government purposes.". There is, 
however, a limited definition of "Government purposes" which is embedded in the current 
definition of Government Purpose License Rights ("GPLR"). DFARS 252.227-7013(a)(14) 

· (October 1988) thus states: 

Government purpose license rights CGPLRl, as used in this 
clause, means rights to use, duplicate, or disclose data (and in 
the SBIR Program, computer software), in whole or in part and 
in any manner, for Government purposes only, and to have or 
permit others to do so for Government purposes only. 
Government purposes include competitive procurement, but do 
not include the right to have or permit others to use technical 
data (and in the SBIR Program, computer software), for 
commercial purposes. 

The current definition of "Government purposes" essentially provides that (1) 
competitive procurement is a Government purpose subject to GPLR treatment and (2) having 
or permitting persons outside the United States Government to use technical data subject to 
GPLR treatment for commercial purposes is impermissible. 1· No mention is made of foreign 
military sales ("FMS ") in this current definition and industry has rightfully assumed that the 
use of GPLR in this manner would not result in the United States Government "hav[ing] or 
permit[ting] others to use technical data ... for commercial purposes." 

The proposed rule includes a separate definition of "Government purpose" 
which is as follows: 

Government purpose means any activity in which the United 
States Government is. a party, including cooperative agreements 

1 It should be noted that the term "commercial purposes" is not defined in either the current version of DFARS 
252.227-7013 or in the proposed version of that clause. 
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with international or multilateral defense organizations, or sales 
or transfers by the United States Government to foreign 
governments or international organizations. Government 
purposes include competitive procurement, but do not include 
the rights to use, modify, reproduce, release, perform, display, 
or disclose technical data for commercial purposes or authorize 
others to do so. 

Proposed DFARS 252.227-7013(a)(ll), 59 Fed.Reg. 31605. The first sentence of the 
proposed definition substantially expands the definition of "Government purpose" from its 
current definition. The phrase "any activity in which the United States Government is a· 
party" is extraordinarily broad and provides no limitations on the use of technical data, 
regardless of the nature of the United States Government's participation in an "activity." To 
avoid an excessive encroachment into the commercial sector and unwarranted infringement of. 
private rights-- which was surely not intended by the Section 807 panel-- the "activity" 
in question should be limited to government contract matters that are undertaken by the 
United States Government for its own use, not for use by third parties. 

This, however, is not the theme of the proposed definition of "Government 
purpose," which expands its scope to include (1) cooperative agreements with international or 
multilateral defense organizations or (2) sales or transfers by the United States Government 
to foreign governments or international organizations. Neither situation is specified in the 
current definition of "Government purposes" and neither situation can reasonably be read as 
falling under the ambit of competitive procurement, which can only be reasonably understood 
as competitive procurements for the United States Government. It is patently clear, 
therefore, this new definition will include a number of situations that are not covered by the 
current definition of "Government purposes." 

It is equally clear that when the U.S. Government seeks to provide technical 
data in connection with such sales or transfers, it is acting in a commercial capacity. By 
acting in such a manner, the U.S. Government is depriving the contractor which developed 
nearly all of the technical data through its own sources of funding the right to pursue the 
non-U.S. Government market for the product without Government interference. Instead, the 
U.S. Government is acting as a commercial competitor of the contractor, which should not 
be tolerated and which is contrary to historic Government policy and the apparent intent of 
this proposed rule. 
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The proposed definition of "Government purpose" suggests that it is 
permissible to use technical data for "any activity in which the United States Government is a 
party," but retains the existing definition's prohibition on the use of technical data by ~he 
U.S. Government, or "others," for commercial purposes. This distinction, especially in the 
context of "sales or transfers by the United States Government to foreign governments or 
international organizations," is meaningless and results in providing a substantial commercial 
benefit to the contractor which has been allowed the use of such data, although that 
contractor contributed nothing to its development. 

Thus, the first sentence of the definition of "Government purpose" is overly 
expansive. It should be changed to read as follows: 

Government purpose means any activity in which the United 
States Government is a party, excepting sales or transfers by the 
United States Government to foreign governments or 
international organizations under the Foreign Military Financing 
program. 

The second sentence of the proposed definition of "Government purpose" 
properly retains the portion of the existing definition which refers to "competitive 
procurement." I support the expansion of the definition of prohibited activities to include 
"modify, reproduce, release, perform, display or disclose" in addition to "use" of technical 
data. However, I am concerned that the "have or permit" language in the current definition 
has been replaced with "authorize others to do so." The existing language indicates that the 
Government should not passively· allow others to use GPLR technical data in a prohibited 
commercial manner. By changing the language to "authorize," the Government appears to 
be washing its hands of attempting to undertake even a modicum of effort to prevent- the 
improper use of Government Purpose Rights data, regardless of how a contractor may have 
come to obtain that information. I would th.erefore recommend modifying the seeond 
sentence to read as follows, with the changes indicated in boldface type: 

Government purposes include competitive procurement for the 
United States Government, but do not include the rights of the 
United States Government to use, modify, reproduce, release, 
perform, display, or disclose technical data for commercial 
purposes or for the United States Government to have, permit 
or authorize others to use, modify, reproduce, release, perform, 
display, or disclose technical data for commercial purposes. 
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WASHINGTON, D.C. 

ll. PROPOSED DEFINITION OF "GOVERNMENT PURPOSE RIGHTS" 

The proposed definition of "Government Purpose Rights," proposed DFARS 
252.227-7013(a)(12), consists of two subparagraphs. The definition of "Government Purpose 
Rights" should be changed to reflect the above-suggested changes to the proposed definition 
of "Government purpose" in proposed DFARS 252.227-7013(a)(11). I suggest changing the 
word "government" in subparagraph (i) to "United States Government" so that it is clear .that 
Government purposes apply only to the United States Government, and not to any and all 
governments in the world. Accordingly, subparagraph (i) would read as follows (with the 
new language in boldface): 

(12) Government purpose rights means the rights to --

(i) Use, modify, reproduce, release, perform, 
display, or disclose technical within the United 
States Government without restriction. 

Subparagr~ph (ii) of proposed DFARS 252.227-7013(a)(l2) should be 
· modified to further restrict the unauthorized dissemination reflect the changes discussed 
above so that it reads as follows (~ith changes in boldface type): 

(12) Government purpose rights means the rights to --

* * * 

(ii) Release or disclose technical data outside the 
United States Government and authorize persons 
to whom release or disclosure has been [made]2 

to use, modify, reproduce3
, release, perform, 

display or disclose that data for United States 
government purposes as dermed in this clause. 

2 A word is clearly missing from the version published in the June 20, 1994 Federal Register. See 59 
Fed.Reg. 31605. The word "made" is appropriate. 

3 The word "reproduced" is used in the proposed rule published in "Federal Register." All of the other verbs 
are in the present tense. 
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I believe that adoption of these changes will further clarify the rights of both 
the United States Government and private contractors in the area of Government purpose 
technical data rights. Thank you for. your consideration. 

Sincerely, 

(~ 
Melvin Rishe 
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August 19, 1994 

Deputy Director 
Major Policy Initiatives 
1211 S. Fern Street 
RoomC-109 
Arlington, VA 22202-2808 

Attention Ms. Angelena Moy 
OUSDA (A&T)/DDP 

RE: DAR Case 91-312 

Dear Ms. Moy: 

The Software Publishers Association (SPA) appreciates the opportunity to 
comment on the Department of Defense's proposed rule on Rights in Technical 
Data as published in the June 20, 1994 Federal Register (59 Fed. Reg. 31584). The 
SPA is the principal trade association of the personal computer software 
industry. Since 1984, it has grown to over 1100 members, representing the 
leading developers in the business, education, and consumer software markets. 

As we have often noted in our comments on Multiple Award Schedule reform, 
the software industry is interested in reducing the cost of doing business with the 
government. Doing business with the government should be similar to doing 
business in the commercial marketplace, which would result in greater 
competition and lower prices for government customers. The proposed rule is 
generally consistent with this principle, and would clarify current regulations 
concerning rights in commercial computer software and documentation. 
However, some points require further clarification. 

The regulations must be revised to provide that commercial software developed 
without government funding or assistance is subject to the same terms and 
conditions as would be encountered in a commercial transaction. Specifically, 
GSA should amend its MAS solicitation for software to state that DOD rules 
should apply to DOD purchases of commercial software and documentation. 
Therefore, the word "not" should be deleted from Section 227.500(b). This would 
make DOD purchases consistent with one set of regulations, streamline the 
procurement process, and more closely follow commercial licensing practice. 

1730 M Street • Suite 700 • Washington, DC • 20036-4510 • Telephone (202) 452-1600 • Fax (202) 223-8756 
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The definition of "commercial computer software" and its attendant 
documentation should be clarified to refer only to software developed without 
government funding. Such a change would reflect the reality that the vast 
preponderance of software products in the commercial marketplace are 
developed without government funding, and would reduce the cost and risk to 
vendors of doing business with the government. 

In subsection 227.503, the terms "computer software and computer software 
documentation" should be replaced with "noncommercial computer software" 
and "noncommercial software documentation", respectively, throughout, for 
clarification. The subsection title indicates that it addresses only the latter, but 
use of the former terms could be misleading. For example, as currently written 
in subsection 227-503-lO(b), by invoking clause 252.227-7014, the proposed rule 
states that software that does not have restrictive markings will be considered as 
delivered to the government with unlimited rights. The rule would also require 
manufacturers to establish written procedures and records to justify restrictive 
markings. It is vital that the rule be changed to minimize the potential pitfalls for 
manufacturers seeking to protect their intellectual property while licensing 
commercial software to DOD. Many SPA members are small firms that do not 
have the resources to establish and maintain rigorous procedures and records 
requirements, and would regard doing business with the government as too 
risky and burdensome. The government benefits in the long run and will attract 
a wider range of products and more competition if it simplifies and streamlines 
the procedures for vendors to guard their intellectual property. 

DOD's efforts to refine procurement and technical data rights in the proposed 
rule are laudable. But the regulations must be refined further to reflect the 
commercial marketplace and reap its competitive benefits. Commercial software 
that has been developed without government funding must be sold to the 
government under commercial terms and conditions .. 

Thank you for the opportunity to comment on the proposed rule. 

--------
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ATT:Ms. Angelena Moy, OUSD (A&T)/DDP 

Subj: DAR case 91-312 

Dear Mr. Donatuti: 
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P.O. Box 1288 
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~ Yt~o(\ Fax~~~== 
\' o Fax 513- 390-0597 

I am writing to you today to respond to your request for comments 
on the proposed changes in regulations governing rights in 
technical data. We do not~develop data, but utilize technical data 
provided by the government to produce quality spare parts to the 
government at competitive prices. SPECO has provided this service 
since 1950. 

We _at SPECO are legitimately concerned that these changes will 
negatively affect our business opportunities. As a small business, 
we are also concerned that this rule is being promulgated for the 
benefit of large prime contractors at the expense of small business 
competitors for the aftermarket. We are bringing this matter to 
the attention of our elected representatives, in the hope that 
Congress will fully review the impact of this change on competition 
and our tax dollars. 

We are concerned.about the following: 

Changes in language concerning data developed in performance 
of a government contract will result in less data being 
available.:· We don't believe that data resulting from 
development of a defense end product should be the property of 
an OEM. .. 

Data charged to an indirect pool will become proprietary to 
the OEM. '' We fully understand the argument that CAS will not 
allow misuse of this flexibility, but still believe that the 
OEMs will find this a loophole to crawl through. (This is 
demonstrated by the fact that OEM members of the 807 panel 
fought ha_~d to achieve this concession.) 

We are aware of contentions that these changes will only 
affect future development. We are afraid, however, that 
these changes may be applied to system upgrades, contract 
enhancements, etc. , and seriously affect the spare parts 
market. 



-. . 
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The more data there is available, the more competition. The more 
competition, the greater the savings to the taxpayer. We, as 
taxpayers, have a right to the savings produced through competition 
as well as a right to data deyeloped--according to any formula-­
with any of our tax dollars. 

To summarize, we believe that this proposal will unnecessarily harm 
the ability of qualified small businesses to provide spare parts at 
a cost savings to the taxpayer. By affecting thousands of 
component manufacturers across the country, it will further erode 
the second tier suppliers which form an essential segment of our 
defense industrial base. And finally, it will result in American 
jobs being sent offshore arid a return to the $500 toilet seat 
Secretary Perry is hoping to avoid. 

G}c:Q 
David·R. Ri ey 
President and coo 
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Comments to 6/20/94 Proposed Rule Change to DFARS Subpart 227.4 

President Clinton and Vice President Gore in "Technology for America's 

Economic Growth, A New Direction to Build Economic Strength" {2122193) states 

on page 23 " ... the federal government will begin steps necessary to achieve the 

following reforms ... • Agencies should obtain rights in technologies developed 

under government contracts only to the extent necessary to meet the agencies' 

needs, leaving contractors with the rights necessary to encourage private sector 

investment in the development of commercial applications." 

As a contract negotiator for the private sector it is oftentimes difficult and time 

consuming in getting the government negotiator to recognize my company's 

needs. My recommendation is to include prescriptive language that a buyer and 

seller can refer to that explains the need. For example," During the performance 

of the proposed contract, the seller will be drawing upon and utilizing a part of its 

existing intellectual property base that has potential commercial value. Such 

intellectual property includes technical data and computer software arising out of 

or developed under previous contracts supported by varying degrees of 

government and private funds. In order to protect the seller's economic interests 

in future commercial development or utilization activities, the seller's contract 

. de live rabies of technical data and computer software under the resultant contract 

will be provided with license rights for government purposes only for a period of 5 

years." After the government buyer can read and recognize the seller's needs, 

then there should be a simple menu-type selection system (using either -X 

clauses or Alternate clauses) that allows easy and clear selection of the exact 

license right that is given, e.g., GPLR. 

P.2 
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Government Affairs 

August18, 1994 

UNC Incorporated manufactures and remanufactures jet engines and aircraft 
gas turbine engines, refurbishes helicopters and provides aircraft maintenance and 
pilot training services. The company employs 7,000 and serves Department of 
Defense (DoD) and commercial customers worldwide. 

The company provides aircraft engine parts to original equipment manufacturers 
(OEMs) for new equipment as well as replacement parts and repairs for aftermarket 
sales. UNC also provides spare parts and repairs directly to the military under the 
Spare Parts Breakout Program. In addition, UNC provides third party maintenance of 
military aircraft and other equipment for DoD. In each phase of our DoD business, we 
are dependent upon technical data being readily available from the government in 
order to provide competitively priced products and services. 

The proposed regulations appear to be unjustifiably biased toward equipment 
developers to the detriment of the government and its suppliers of logistical support. 
One particularly offensive aspect of these regulations would permit a developer to limit 
the government to "government purpose rights" related to an item developed primarily 
at government expense with a small amount of private funding or, worse yet, developed 
completely at government expense with a small amount of government indirect 
development expense. 

Because of the ease by which a developer could cause "mixed" funding to be 
used for development or "private" funding to be used for a slight modification of 
equipment, we believe that the new regulation will open the door to abuses by 
developers who are pressured to retain follow-on sole-source logistics support 
business for the systems they have developed. Sole-source contracting is much more 
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costly to the government than competitive contracting, particularly when it involves 
developers and OEMs who, for good reasons, have overhead cost structures 
significantly greater than the contractors that provide logistical support to DoD. 

Contracting officers may be getting an erroneous message from the new 
regulations regarding the importance of data rights for the government. ·under the 
current regulations a contracting officer starts from a negotiating position where the 
government has unlimited data rights. Under the new regulations the contracting 
officer most likely will be dealing with a "mixed" funding situation where "g.overnment 
purpose rights" is the starting point. Further, the new regulations will place contracting 
officers in a conflict of interest position. They will face the dilemma of aggressively 
pursuing maximum data rights for the government aiming at future competitive support 
or favoring the current development program by economizing on the pursuit of data· 
rights. In the latter case, DoD and the U.S. taxpayer would pay significantly more in the 
long run for use of data which should rightfully belong to the government. This type of 
policy level decision would appear to be more appropriately made by senior service or 
DoD acquisition executives. 

We strongly recommend that the current regulations regarding data rights 
remain in effect. They more fairly protect the taxpayers' investment in the development 
of military equipment and provide DoD greater flexibility in obtaining competitive, lower 
cost logistical support for military equipment during its operational life cycle. 

Should DoD choose to continue its efforts to change the regulations we urge that 
the attached modifications to the proposed regulations be incorporated. These would 
provide guidance and direction regarding the importance of technical data rights in 
achieving the economies of competitive logistical support in the future. 

We hope you will find our comments informative and constructive. If you have 
any questions or desire any additional input please do not hesitate to call. 

MJ/Ikt 
Attachment 

Sincerely, 
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Attachment to UNC Incorporated Letter Dated August 18, 1994 

COMMENTS ON PROPOSED DFAR SUPPLEMENT 
RIGHTS IN TECHNICAL DATA 

1. 227.403-1(£) [add] In accordance with Subpart 217.75. acquisition of replenishment 
parts. whether or not under the DoD Spare Parts Breakout Program (see Appendix 
E). shall be fully evaluated with regard to rights in technical·data which are to be 
acquired by the Government for such replenishment parts. For acquisition contracts 
exceeding $5.000.000. contracting officers shall make every effort to obtain. as a 
minimum. government purpose rights (as defined in 252.227-7013(a) (11) from· 
prospective contractors. Where the government is due "unlimited" rights or 
"government purpose" rights and these rights are not obtained. the contracting officer 
will notify the head of the procuring activity who will evaluate recommendations and 
make the final decision whether to further pursue the acquisition of the appropriate 
level of data rights. If the appropriate level of data rights is not obtained. the results 
of this effort shall be memorialized in the contract file and forwarded to the Under 
Secretary of Defense, Acquisition and Technology. 

2. . 227.403-4(a)(1) When an item, component, or process is developed With mixed 
funding, the Government may use, release, or disclose the data pertaining to such 
items, components or processes within the Government without restriction but may 
release or disclose the data outside the Government only for Government purposes 
(government purpose rights) such as Acquisition of Replenishment Parts under 
Subpart 217.75 and repair and maintenance by third parties. 

3. 252~227-7013(a)(11): Government purpose means any activity in which the United 
States Government is a party, including cooperative agreements with international 
or multi-national defense organizations, or sales or transfers by the United States 
Government to foreign governments or international organizations. Government 
purposes include competitive procurement, acquisition of replenishment parts and 
repair and maintenance by third parties, but do not include the rights to use, modify, 
reproduce, release, perform, display, or disclose technical data for coiiUilercial 
purposes or authorize others to do so. 

4. 227.403-13(a) [add at end of paragraph] For acquisitions involving provisioning (as 
that term is used in Appendix E) and for acquisition of replenishment parts under 
Subpart 217.75. contracting officers shall carefully examine during the challenge 
period the need to initiate challenge and validation procedures regarding a 
contractor's assertions of restrictions. 
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*5. 227.503-1(e) [add] In accordance with Subpart 217.75. acguisition of replenishment 
parts. whether or not under the DoD Spare Parts Breakout Program (see Appendix 
E). shall be fully evaluated with regard to rights in noncommercial computer software 
·and noncommercial computer software documentation which are to be acguired by 
the Government for such replenishment parts. For acguisition contracts exceeding 
$5.000.000. contracting officers shall make every effort to obtain. as a minimum. 
government pur.pose rights (as defined in 252.227-7014(a)(10) from prospective 
contractors. Where the ·government is due "unlimited" rights or "government 
pur.pose" rights and these rights are not obtained. the contracting officer will notify 
the head of the procuring activity who will evaluate recommendations and make the 
final decision whether to further pursue the acguisition of the appropriate level of 

· data rights. If the appropriate level of data rights is not obtained. the results of this 
effort shall be memorialized in the contract file and forwarded to the Under 
Secretary of Defense. Acguisition and Technology. 

*6. 227.503-2(b)(1) Data managers or other requirements personnel are responsible for 
identifying the Government's minimum needs. In addition, to desired software 
performance compatibility, or other technical considerations, needs determinations 
should consider such factors as multiple site, shared use requirements, acguisition of 
replenishment parts. or maintenance and repair by third parties, whether the 
Government's software maintenance philosophy will require the right to modify the 
software, and any special computer software documentation requirements. 

*7. 227.503-13(a) [add] For acguisitions involving provisioning (as that term is used in 
Appendix E) and for acguisition of replenishment parts under Subpart 217.75. 
contracting officers shall carefully examine during the challenge period (see 
procedures in 252.227-7019) the need to initiate challenge and validation procedures 
regarding a contractor's assertions of restrictions. 

*8. 252.227-7014(a)(10) Government purpose means any activity· in which the United 
States Government is a party, including cooperative agreements with international 
or multi-national defense organizations, or sales or transfers by the United States 
Government to foreign governments or international organizations. Government 
purposes include competitive procurement, acguisition of replenishment parts and 
maintenance and repair by third parties. but do not include the rights to use, modify, 
reproduce, release, perform, display, or disclose computer software or computer 
software documentation for commercial purposes or authorize others to do so. 
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9. 252.227-7018(a)(13) Government purpose means any activity in which the United 
states Government is a party, including cooperative agreements with international or 
multi-national defense organizations, or sales or transfers by the United States 
Government to foreign governments or international organizations. Government 
purposes include competitive procurement, acquisition of replenishment parts and 
maintenance repair by third parties. but do not in/elude the rights to use, modify, 
reproduce, release, perform, display, or disclose technical data or computer software 
for commercial purposes or authorize others to do so. 

Notes: The underlined sections are additions to proposed rules. 

The above paragraphs marked with an asterisk (*) related to rights in non 
commercial computer software and documentation are included since 
technical data may be recorded, stored and transmitted in the form of 
computer software. 


