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fENERAL MARITIME COMMISSION

46 CFR Part 502
[Docket No. 93-24)

Amendment to Rules of Practice and
Procedure .

AGENCY: Federal Maritime Commission.

ACTION: Proposed rule; withdrawal.

SUMMARY: The Federal Maritime
Commission, afier reviewing the
comments received and evaluating the
concerns that led to the Proposed Rule,
is withdrewing the Rule and is
discontinuing the proceeding. The
Commission concludes that the rule is

" not needed at this time. The

Commission will continue to address
specific service of process situations-on
an ad hoc basis.

DATES: This action is effective june 20,
1994.

. FOR FURTHER INFORMATION CONTACT:

Joseph C. Polking, Secretary, Federal
Maritime Commission, 800 North
Capitol Street, N.W., Washington, D.C.
20573-0001, (202) 523-5725.
SUPPLEMENTARY INFORMATION: By Notice
of Proposed Rulemaking (“NPR" or
*Proposed Rule”’) published in the
Federal Register, 58 FR 68841-68843
(Dec. 29, 1993), the Commission
proposed to amend Rule 113, 46 CFR
502.113 of the Commission's Rules of

raclice and Procedure to make the
complainant ib a private action
responsible for service of its complaint
when the Commission has been
unsuccessful, for any reason, in
effectuating service by certified or
registered mail.

The only comment in response to the
NPR was filed by the Maritime
Administrative Bar Association
(*MABA"}, whick opposes the Proposed
Rule. g

Background

Under Rule 113, the Commission is
presently charged with the
responsibility for service of private
complaints, amendments {0 complaints,
and complainant's memoranda filed in
shortened procedure cases, while Rule
114, 46 CFR 502.114, requires that
parties serve all other pleadings.’ In
administering Rule 113, the
Commission has experienced occasions
where complaints and other pleadings
were returned by the United States

1 Section 502.114 provides that a)] pleadings.
documents, and papers (except requests for

_ subpoenas) in proceedings before the Cammission

shall, when tendered to the Commission or the
presiding officer for filing, show that service bas
been made upon all perties to the proceeding, and
upon any other persons required 10 be served.

Postal Service because the respondent
refused delivery, an incorrect address
was provided by the complainant, or the
respondent had moved leaving no
forwarding address. In such
circumstances, the Commission has
resorted to alternative methods of

-service such as utilizing 8 Commission

investigator to personally find and serve
the respondent, or serving the secretary
of state pursuant to state law. The NPR

noted that the Proposed Rule would

conform the Commission’s Rules
regarding service more closely to the

. Federal Rules of Civil Procedure.

Comments .

In opposing the Proposed Rule,
MABA argues that the Shipping Act,
1916, 46 U.S.C. app. 821, and the
Shipping Act of 1984, 46 U.S.C. app.
1710(b) ("Shigging Acts”), prohibit the
Commission from shifting tge burden of
‘personally serving private complaints
from the Commission to private
parties.” Comments at 1-2. MABA's
position is that only the Commission
can serve the complaint, and that a
*‘rule is which service of the complaint
is performed by someone other than the
Commission does not comply with the
clear statutory command that the
Commission ‘shall furnish’ a copy of the
complaint.” Id. at 2. Regarding the
Commission’s interest in bringing Rule
113 in conformity with the Federal
Rules of Civil Procedure, MABA
contends that the Federal Rules “are not
underlain by a similar statutory
obligation that the district court ‘furnish
a copy of the complaint’ to a
defendant.”Id. at 3. Finally, MABA cites
differences between district court and
FMC proceedings, and ***. * * practical
reasons why the Commission should not
abandon its statutory responsibility to
serve a complaint:” Id. &t 3.

MABA argues that the Shipping Acts’
statutory provisions governing
complaints mean what they sey and that
the Commission is compelled to serve a
respondent on behalf of & private
complainant. It contends that because
the Commission has national
jurisdiction, field offices, and an .
extensive regulated persons index, it is
also in a better position to personally
serve the respondent. MABA believes
that the Proposed Rule would place the
burden of personal service on small
companies, thereby acting as a possible
barrier to the prosecution of claims
before the agency, and exacerbating
whatever service problems now exist.

Conclusion

Upon a reevaluation of the concerns
that prompted this proposal, the
Commission has decided not to proceed

to a final rule. Any actual service of
process difficulties in a specific case
will be addressed on an ad hoc basis.
Therefore, it is ordered, That the
Proposed Rule is withdrawn and this
proceeding is discontinued. -
By the Commission.
Joseph C. Polking,
Secretary.

- {FR Doc. 94-14914 Filed 6-17-94; 8:45 am]}

BILLING CODE 6720-01-M

DEPARTMENT OF DEFENSE

-48 CFR Parts 211, 227, and 252

!

. 5386.

Defense Federal Acquisition
Regulation Suppiement; Rights in
Technical Data

AGENCY: Department of Defense (DoD).

ACTION: Proposed Rule with request for
comments.

SUMMARY: DoD is proposing to amend
the Defense Federal Acquisition
Regulation Supplement to prescribe the
technical data regulations required by /

“10 U.S.C. 2320, Rights in Technical ~

Data. The proposed regulations are
intended to establish a balance between
the interests of data developers and data
users, encourage creativity, encourage
firms to offer DoD new technology, and
facilitate dual use development. :
DATES: Comments on the proposed rule
should be submitted in writing to the
address shown below on or before
August 19, 1994 to be considered during
formulation of the final rule.
ADDRESSES: Interested parties should
submit written comments to: Deputy
Director Major Policy Initiatives, 1200 S.
Fern St., Arlington, VA 22202-2808,
ATTN: Ms. Angelena Moy, OUSD
(A&T)/DDP. Please cite DAR Case 91-
312 on all correspondence related to
this proposed rule.

FOR FURTHER INFORMATION CONTACT:

Ms. Angelena Moy, (703) 604-5383/

SUPPLEMENTARY INFORMATION:
A. Background

This proposed rule publishes for
public comment regulations that adopt
the recommendations of the
Government-Industry Technical Data
Advisory Committee established
pursuant to the National Defense
Authorization Act for Fiscal Years 1992
gand 1993 (Pub. L. 102-190). .

The Act required the Secretary of
Defense to form a Government-Industry
advisory committee to develop
recommended regulations to supersece
the interim regulations which present!v
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~ implement requirements of 10 U.S.C.
2320, Rights in Technical Dat»
Committee meetings began in Julv 1992
and ended in December 1993. The
committee concluded that the existing
- regulations are a disincentive to
_companies that create new technology
with their own funding to provide that
technology to the Defense Department.
The committee believes this proposed
regulation establishes a balance between
data developers’ and data users’
interests and will encourage creativity.
encourage firms to offer DoD new
technology, and facilitate dual use
development. The protection of
privately developed date is crucial,
particularly for developers that have
limited product lines.

This proposed rule revises and retitles
Defense FAR Supplement Subpart
227.4, Rights in Technical Data; adds a
new Subpart 227.5, Rights in Computer
Software and Computer Software
Documentation; amends Subpart 211.70,
Acquisition and Distribution of
Commercial Products; and, amends Part
252, Solicitation Provisions and
Contract Clauses. Significant differences
from the exiting regulations are
summarized below.

. License Rights

This proposed rule identifies any
government rights in technical data or,
computer software as specific,
nonexclusive, license rights the
contractor has granted the Government.
The standard license rights are defined
in the proposed clauses at 252.227-
7013, “'Rights in Technical Data—
Noncommercial Items" and 252.227~
7014, "Rights in Noncommercial
Computer Software and Computer
Software Documentation.” The rule
provides that the contractor retains all
rights not granted to the Government.

b. Non-Standard License Rights

This proposed rule permits the
negotiation of nonstandard license
rights whenever the parties agree that
the standard rights are not appropriate
for a particular procurement.

c¢. Elimination of *‘Required for
Performance” Criterion

Existing DFARS regulations permit
DoD to obtain unlimited rights in
technical data if development was
“required for the performance of a
government contract or subcontract.”
This proposed rule eliminates that
criterion.

d. Clarification of Indirect Cost
Treatment

10 U.S.C. 2320 requires implementing
regulations to define the treatment of

indirect costs. The existing regulations
require indirect costs of development to
be considered government funced if .
development was required for the
performance of a governinent contract.
This proposed rule provides for all
development accomplished with costs
charged to indirect cost pools to be
considered development accomplished
at private expense. !
e. Standard Government Purpose Rights
The existing rule gives the
government unlimited rights in
technica) data that pertain to items,
components, or processes developed
with a mix of private and government
funds unless the developer requests the
exclusive right to commercialize and a
license can be negotiated. It does not
permit negotiations when the
government anticipates the data will be
needed for reprocurement. This
proposed rule replaces those criteria
with a standard license, applicable in all
mixed funding situations, which is
intended to recognize mixed funded
development!. The license allows the
government to use the data for
governmental purposes, including
competition, but does not allow
commercial use. Government purpose
rights will be effective for five years
following award of the development
contract or subcontract or such other
period as the parties negotiate. The
Government has unlimited rights in the
data upon expiration of the government
purpose rights period.
f- Segregation of Development Costs

This proposed rule allows private
expense determinations to be made at
.the lowest practicable level when
determining rights in technical data or
computer software.

8. Commercial Items (Other Than
Commercial Computer Software and
Commercial Computer Software
Documentation)

The clause at 252.211-7015,
“Technical Data and Computer
Software—Commercial Items is
removed. This p! regulation adds
a clause at 252.227-7015, “Technical
Data—Commercial Items" that generally
requires DoD to acquire only the
technical data pertaining to commercial
items or processes that are customarily
provided to the public. -

h. Separate Treatment for Computer
Software '

A new Subpart 227.5, “Rights in
Computer Software and Computer
Software Documentstion" and a nsw
clause, 252.227-7014, “Ri in
Noncommercial Computer Software and

Computer Software Documentation’ are
proposed to separate Computer software
from technical dete. This separation
increases the volume of the regulations
but provides greater flexdbility to deal
with new statutory requirements or
technological advancements that affect
either technical dats or computer
software only or affect both to varying
degrees. The term computer software
documertation is defined in these
regulations to mean owner’s manuals,
user's manuals, installation instructions.
and similar items that explain the - .
capabilities of the software or provide
instructions for use. Therefore, although
computer software doccumentation is a
form of technical data (10 U.S.C.
23062(4), most applicable requirements
are contained in the software Subpart
and clause.

i. Software Related Definitions

(1) The definitions of “computer
program"’, “‘computer software”, and
‘computer software documentation’* are
revised. Definitions of “developed" are
added for computer programs, software.
and documentation.

(2) The definition of ‘‘restricted
rights” is revised. The existing rule's
right to use software with the computer
for which it was acquired is replaced by
the right to use a program with one
computer at one time. The
Government's rights to transfer
programs, modify restricted rights
software, and permit others to use or
modify software for the Government in
specific situations, are clarified.

J. Commercial Computer Software and
Commercial Computer Softwcre
Documentation ‘

This proposed rule provides that the
Government shall have only the rights
specified in the license under which the
commercial computer software or
documentation is obtained. A contract
clause is not prescribed.

k. Use and Nondisclosure Agreements

The standard nondisclosure
agreement contained in the existing rule
is amended. The proposed agreement
covers third party use and disclosure of
all data or software in which the
Government's rights are restricted. The
proposed regulations permit the use of
class nondisclosure agreements.

1. Contracts Under the Small Business
Innovative Research Program

Alternate 1 to the clause at 252.227-

. 7013 of the existing rule is replaced by

a new clause, 252.227~-7018, “Rights in
Noncommercial Technical Data and
Computer Software—Small Business
Innovative Research Programs.” A
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single clause, rather than separate
technical dats and computer software
clauses each with alternate provisions,
reduces contractual burdens on these
small businesses. Data generated under
these contracts is required to be
;arotected for five years instead of the .
our year statutory requirement.

B. Regulatory Flexibility Act

This proposed rule may have a
significant economic impact on a
substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601 et seq. This
proposed rule modifies the
circumstances under which the
Government may release or disclose

". technical data or computer software to

interested persons or permit those
persons to use the technical data or
computer software. An initial
Regulatory Flexibility Analysis (IRFA),
that updates the IRFA submitted for
DAR Case 87-303 on March 29, 1988,
has been prepared and will be provided
to the Chief Counse] for Advocacy for
the Small Business Administration.
Comments are invited. Comments from
small entities will be considered in
accordance with 5 U.S.C. 610. Such
comments must be submitted separately
and cite DAR Case 91-312 in
correspondence.

C. Paperwork Reduction Act

This proposed rule implements
informatior collection requirements
under 10 U.S.C. 2321 and requires the
submission of other information to
comply with requirements in 10 U.S.C.
2320 that are within the meaning of the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq. A request for clearance,
superseding the analysis pesformed for
DAR Case 87-203, will be submitted to
OMB.

List of Subjects in 48 CFR Parts 211,
227, and 252

Government procurement.
Claudia L. Naugle,
Deputy Director. Defense Acquisition
Regulations Council. :
Therefore, it is proposed to amend 48
CFR parts 211, 227, and 252 as follows:
be amhority citation for 48 CFR
parts 211, 227, and 252 continues to
read as follows:

Authority: 41 U.S.C. 421 and 48 CFR Part
1.

PART 211—ACQUISITION AND
DISTRIBUTION OF COMMERCIAL
PRODUCTS

211.70 [Amended)
2. Subpart 211.70 is amended by
revising the words *“‘product” to read

“item"’ and *“products” to read “items”
wherever they appear, except in section
211.7004—1{m) where the phrase
“standard commercial items™ remains
unchanged.

3. Section 211. 701:)51 ﬁm:nge% by
removing paragraphs (c) and {d), by
redesignating paragra{.\hs {e) and (f) as
(c) and (d), respectively, and by revising
paragraph (a) to read as follows:

211.7001 Definitions.

‘" * - ] L

(a) The terms commercial products, .
existing or prior source and minor . -
modification are defined in the
provision at 252.211-7012,
Certifications—Commercial Products—
Competitive Acquisitions.

L ] L ] - " -

§211.7004-1 [Amended]

4. Section 211.7004~1(h) is removed
and reserved.

5. Section 211.7005 is amended by
removing paragraph (a)(29) and by
redesignating paragraphs (a)(30) through
(a)(33) as paragraphs (a)(29) through (32)
respectively.

6. Section 211.7005 is amended by
removing paragraphs (b){(34) and (35); by
redesignating paragraphs (b)(36) through
(51) as paragraphs (b)(34) through (49),
respectwgiy, by redesignating
paragraphs (b)(52) through (54) as
peragraphs (b)(51) through (53),
respectively; and by adding a new
paragraph (b)(50) to read as follows:

§211.7005 contract clauses.
] * ] L] -
* ® &

(50) 252.227~7015 Technical Data—
Commercial ltems

Subpart 227.4—Rights in Technical
Data

7. Subpart 227 4 is revised to read as
follows:
Sec.
227.4 Rights in technical data.
227.400 Scope of subpart.
227.401 Definitions.
227.402 Commercial Items or processes.
227.402-1 Policy.
227.402-2 Rights in technical data.

. 227.402-3 Contract clause.

227.403 Noncommercial iterns or processes.

227.403-1 Policy.

227.403-2 Acquisition of technical data.

227.403-3 Early identification of technical
data to be furnisbed to the Government
with restrictions on use, reproduction, or
disclosure.

227.403—4 License rights.

227.403-5 Government rights.

227.403-6 Contract clauses.

227.403-7 Use and non-disclosure
agreement.

227.403-8 Deferred delivery and deferred
ordering of technical data.

227.403-9 Copyright.

227.403-10 Contractor identification and
marking of technical data to be furnished
with rest.ictive markings

227.403-11 Contractor procedures and
records.

227.403-12 Government right to establish
conformity of markings.

227.403-13 Government right to review,
verify, challenge, and validate asserted
restrictions.

227.403-14 Conformity, scceptance, and
-warranty of technical data.

. 227.403-15 Subcontractor rights in

technica) data.

227.403-16 Providing technical data to
foreign governments, foreign contractors,
or international organizations.

227.403-17 Overseas contracts with foreign
sources. ,

227.404 Contracts under the Small Business
Innovative Research

227.405 Contrects for the acqu;s,txon of
existing works.

227.405-1 General.

227.405-2 Acquisition of existing works
without modification.

.227.405-3 Acquisition of modified existing

workss

227.406 Contracts for special works.

227.407 Contracts for architect-engineer
services.

227.407-1 Architectural designs and data
clauses for architect-engineer or
construction ‘contracts.

227.407-2 Contracts for construction
supplies and research and development
work.

227.407-3 Approval of restricted designs.

227.408 Contractor data repositories.

227.4 Rights in technical data.

227.400 Scope of subpart.

This subpart—

(a) Prescribes policies and procedures
for the acquisition of technical data and
the rights to use, modify, reproduce,
release, perform, display, or disclose
technical data. It implements
requirements in the following laws and
Executive Order:

10 U.S.C. 2302(4)

10 U.S.C. 2305 (subsection (d}(4))
10 U.S.C. 2320

10 U.S.C. 2321

10 U.S.C. 2325

Executive Order 12591 (Subsecuon

1(b)(6)).

(b) Does not apply to computer
software or technical data that is
computer software documentanon {see
227.5).

227.401 Definitions.

(a) As used in this subpart, unless
otherwise specifically indicated, the
terms offeror and contractor include an
offeror’s or contractor's subcontractors,
suppliers, or potential subcontractors or
suppliers at any tier.

{b) The terms Commercial items aad
minor modificatior, as that term is us. 3
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with commercial items, are defined in
the clause at 252.227-7015, "Rights in
Technical Data—Commercial Items.”
{c) Other terms used in this subpart
are defined in the clause at 252.227-
7013, “Rights in Technical Data—
Nopcommercial Items.”

227.402 Commercial items or processes.

227.402-1 Policy. .
(a) DoD shall acquire only the
technical data customarily provided to

" the public with a commercial item or

process, except technical data—

(1) Required for repair or maintenance
of commercial items or processes, or for

the proper installation, operating, or

handling of 8 commercial item, either as

a stand ajone unit or as a part of a

military system, when such data are not

customarily provided to commercial’
users or the data provided to
commercial users is not sufficient for
milit uirements; or,

(z)a{{nat escribe the modifications
made to a commercial itemn or process
in order to meet the requirements of a
Government solicitation.

{b) To encourage offerors and
contractors to offer or use commercial
products to satisfy military
requirements, offerors and contractors
shall not be required to—

(1) Except for the technical data
described in 227.402-1(a), furnish
technical information related to
commercial items or processes that is
not customarily provided to the public;

(2) Relinquish to, or otherwise
provide, the Government rights to use,
modify, reproduce, release, or disclose
technical data pertaining to commercial
items or processes except for a transfer
of rights mutually agreed upon.

+ 227.402-2 Rights in technical data.

(a) The clause at 252.227-7015,
“Rights in Technical Data—~Commercial
Items” provides the Government
specific license rights in technical data
pertaining to commercial items or
processes. Generally, DoD may use,
modify, duplicate, release, or disclose -
such data only within the Government.
The data may not be used to
manufacture additional quantities of the
commercial items and, except for
emergency repair or overhaul, may not
be released or disclosed to, or used by,
third parties without the contractor’s
express permission.

Fb) If additional rights are needed,
contracting activities must negotiate
with the contractor to determine if there
are acceptable terms for transferring

_ such rights. The specific auditional
rights granted to the Government shall
be enumerated in the contract license
agreement or au addendum thereto.

227.402-3 Contract clsuse.

Use the clause at 252.227-7015,
“Rights in Technical Data—Commercial
Items", in all solicitations and contracts
when the contractor will be required to
deliver technical data pertaining to
commercial items or processes.

227.403 Noncommercial items or
processes.
227.403-1 Policy.

(a) DoD policy is to acquire only the
technical m.ci'na the‘;gghts in tgat
data, necessary to satisfy agency needs.

(b) Solicitations and contracts shall—

(1) Specify the technical data to be
delivered under a contract and delivery
schedules for the data;

(2) Establish or reference procedures
for determining the acceptability of
technical data;

(3) Establish separate contract line
items, to the extent practicable, for the
technical data to be delivered under a
contract and require offerors and

. contractors to price separately each

deliverable data item; -

(4) Require offerors to identify, to the
extent practicable, technical data to be
furnished with restrictions on the
Government's rights and require
contractor’s to identify technical data to
be delivered with such restrictions prior
to delivery.

(c) Offerors shall not be required,
either as a conditign of being responsive
to a solicitation or as a condition for
award, to sell or otherwise relinquish to
the Government any rights in technical
data related to items, components or
processes developed at private expense
except for the data identified at
227.403-5(a) (2} and (a)(4) through (9).

{d) Offerors and contractors shall not
be prohibited or discouraged from
furnishing or offering to furnish items,
components, or processes developed at
private expense solely because the
Government's rights to use, release, or
disclose technical data pertaining to
those items may be restricted.

(e) As provided in 10 U.S.C. 2305,
solicitations for major systems
development contracts shall not require
offerors to submit proposals that would
permit the Government to acquire
competitively items identical to items
developed at private expense unless a
determination is made at a level above
the contracting officer that:

(1) The offeror will not be able to
satisfy program schedule or delivery
requirements; or,

(2) The-offeror’s proposal to meet
mobilization requirements does not
satisfy mobilization needs.

227.403-2 Acquisition of technical data.

(a) Procedures for acquiring technical
data are contained in DoD 5010.12, DoD
Data Management Program. Contracting
officers shall work closely with data
managers and requirements personnel to
assure that data requirements included
in solicitations are consistent with the
policy expressed in 227.403-1.

{b)(1) Data managers or other
requirements personnel are responsible
for identifying the Government’s
minimum needs for technical data. Data
needs must be established giving
consideration to the contractor’s
economic interests in data pertaining to
items, components, or processes that
have been g:veloped at private expense;
the Government's costs to acquire,

_ maintain, store, retrieve, and protect the
data; reprocurement needs; repair,

maintenance and overhaul
philosophies; spare and repair part
considerations; and, whether
procurement of the items, components,
or processes can be accomplished on a
form, fit, or function basis.
Reprocurement needs may not be a
sufficient reason to acquire detailed
manufacturing or process data when
replacement items or spare parts can be
atquired using performance
specifications, form, fit and function
data, or when there are & sufficient
number of alternate sources which can
reasonably be expected to provide such
items on & performance specification or
form, fit, or function basis.

{2) When reviewing offers received in
response to a solicitation or other
request for data, data managers must
balance the original assessment of the
Government's data needs with data
prices contained in the offer.

(c) Contracting officers are responsible
for assuring that, to the maximum extent
Ppracticable, solicitations and contracts—

(1) Identify the type and quantity of
the technical data to be delivered under
the contract and the format and media
in which the data will be delivered;

(2) As required by 10 U.S.C. 2320,
establish each deliverable data item as
a separate contract line item (this
requirement may be satisfied by listing
each deliverable data item on an Exhibit
to the contract);

(3) Identify the prices established for
each separately priced deliverable data
item under a fixed price type contract;

(4) Include delivery schedules and
acceptance criteria for each deliverable
data item; and,

(5) Specifically identify the place of
delivery for each deliverable item of
technical data.
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227.403-3 Easty identification of techmical

data 10 be furnished to the Government with
resiictions on uss, reproduction or
disciosure.

{8) 10 U.S.C. T320 requires, 10 the
maximum extent practicable, an
identification prior to delivery of any
technical data to be delivered te the
Government with restrictions on use.

(b) Use the provision at 252.227-7017,
“Identification and Assertien of Use,
Release, or Disclosure Restrictions” in
all solicitations that include the clause
at 252.227-7013, “Rights in Technical
Data—Noncommercial ltems.” The
provision requires efferars to identify
any technical data for which
restrictions, other than copyright, en
use, release, or disclosure are asserted
and to attach the identification and

- assertions to the offer.

(c) Subsequent to contrgct award, to
clause at 252.227-7013, “Rights in
Technical Data—Noncommercial
ltems ", permits a cantractor, under
certain conditions, to make additional
assertions of use, release, or disclosure
restrictions. The prescription for the use
of that clause and its alternate is at
227.403-6(a).

227.403—4 License rights.

(a) Grant of license. The Government .
obtains rights in technical data.
including a copyright license, under an
irrevocable license granted or obtained
for the Government by the contractor.
The contractor or licensor retains all
rights in the data not gianted to the
Government. For technical data that
pertain to items, components, or
processes. the scope of the license is
generally determined by the source of
funds used to develop the item,
component, or process. When the
technical data do not pertain to #tems,
components, or processes, the scope of
the license is determined by the source
of funds used to create the data.

{1) Technical data pertaining to items,
components, or processes. Contractors
or licensors may, with some exceptions
{see 227.403-5(a}(2) and (a) (4) through
(8)), restrict the Government's rights to
use, release, or disclose technical data
pertaining to items, camponents, or
processes developed exclusively at
private expense (limited rights). They
may not restrict the Government's rights
in items, components, or processes
developed exclusively at Government
expense (unlimited rights) without the
Government's approval. When an item,
component, or process is developed
with mixed funding, the Government
may use, release, or disclose the dma
pertaining to such items, componests,
or processes within the Governmeat
without restriction but may release or

disclose the data emtside the
Government oaly for Government

purposes [governmant

Techaical data that o not pertain

"to ftems, comnponenls, or processes.
Technical data may be crested during

the performance of a contract for a
conceptual design or similar effort that
does not require the development,
manufacture, construction, or
production of items, companents or
processes. The Government generally
obtains unlimited rights in such duta
when the data were croated exclusively .
with Gevermment funds, government
purpose rights when the data were
created with mixed funding. and limited .
rig.t;m whlen the data was created
exclusively at privale expemse.

®) Sour)c,e of funds deterrrination.
The determination of the source of
development funds for technical data
pertaining to items, components, or
processes should be made at any
practical sub-item or sub-component
level or for any segregable portion of a
process. Contractors may assert limited
rights in a segregable sub-item, sub-
component, or portion of 8 process
which otherwise qualifies for limited
rights under the clause at 252.227-7013,
“Rights in Techaical Data.”

2274036 Government rigits.

The standard license rights that a
licensor grants to the Government are
unlimited rights, government purpose
rights, or limited rights. Those rights are
defined in the clause at 252.227-7013.
In unusual situations, the standard
rights may mot satisfy the Government'’s
needs or the Government may be willing
to accept lesser rights in data in return
for other consideration. In those cases,

a special license may be negotiated.
However, the licensor is not abligated to
provide the Government greater rights
and the contracting officer is not _
required to acoept lesser rights than the
rights provided in the standard grant of
license. The situatians under which a
particular %rant of hce;ia&phes are
enumerated in paragra through
{(d) of this subsectian.

{a) Unlimited rights. The Government
obtains unlimited rights in technical
data that are—

(1) Data pertaining to an ftem,
component, or which has been
or will be devel exclusively with
Government fonds; - '

(2) Stedies, amalyses, test data, or
similar data produced in the
performance of s contract when the
smdyéa:alysis. tlaat. o n:ﬂarof work was
specified as an element of perfermance;

p::;:)lCmnted exclusively with
government funds ia ¢he performance of
a contract that dees not require the

development, manufacture,
constructiem, or productian of ivems,
com ts, or processes.

{4) Form, fit, and function data;

(5) Necessary for imstallation,
operation, saintemance, or training
purposes (other than detailed
manufacturing or process data);

(6) Corrections or changes to technical
data furnished to the contractar by the
Government;

{7) Publicly available or have been
released or disclosed by the contractor
or subcontractor without restrictions on
furtber use, release or disclesure otber
than a release or disclosure resulting
from the sale, transfer, or other
assignment of interest in the software to
another party or the sale or transfer of
some or all of a business entity or its
assets 1o another party;

(8) Data in which tge Government has
obtained unlimited rights under another
Government contract or as a result of
negotiations; or, '

9) Data furnished to the Government,
under & Governmen! cantract or
subcontract thereunder, with—

(i) Government purpose license rights
or limited rights and the restrictive
condition(s) has/have expired; or

(ii) Government purpase rights and
the contractor’s exchusive right to use
such data far commercial purposes has
expired. -

) Government purpose rights. (1)
The Government obtains government
P se rights in technical data—

{i) That pertain to items, components,
or processes developed with mixed
funding except when the Government is
entitled to unlimited rights as provided
in 227.403-5 {a)(2) and (a)(4) through
(9); or,

(ii) Created with mixed funding in the
performance of & comtract that does not
require the development, manufacture,

_ canstruction, or production of jtems.

components, Or processes.

(2) The penodpgunng which
governmend purpose rights are effective
is negotiable. The clause at 252.227-
7013 provides a mominal five year
period. Either party may request a
different period. Changes to the
government purpose rights period may
be made at any time prior to delivery of
the technical data without consideration
from either party. Longer periods should
be negotizied when a five year period
does not provide sufficient time to
apply the data for commercial purposes
or when necessary to recognize
subcentractors’ interests in the data.

(3) The goverament purpose rights
period cammences upon execution of
the comtract, subcontract, letier cantract
{or sisnilar contractual instrument),
contract modification, or option exercise
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that required the development. Upon
expiration of the Government rights
period, the Government has unlimited
rights in the data including the right to
authorize others to use the data for
commercial p ses.

_ " {4) During the government purpose
rights period, the Government may not
use, or authorize other persons to use,
technical data marked with government
purpose rights legends for commercial
purposes. The Government shall not
release or disclose data in which it has
government purpose rights to any
person, or authorize others to do so,
unless—

" (i) Prior to release or disclosure, the
intended recipient is subject to the use
and non-disclosure agreement at
227.403=7; or :

(ii) The intended recipient is a
Government contractor receiving access
to the data for performance of a
Government contract that contains the
clause at 252.227-7025, “'Limitations on
the Use or Disclosure of Government
Furnished Information Marked with
Restrictive Legends."”

(5) When technical data marked with
government purpose rights legends will
be released or disclosed to a
Government contractor performing a
contract that does not include the clause
at 252.227-7025, the contract may be
modified, prior to release or disclosure,
1o include that clause in lieu of
requiring the contractor to complete a
use and non-disclosure agreement.

(6) Contracting activities shall
establish procedures to assure that
technical data marked with government
purpose rights legends are released or
disclosed, including a release or
disclosure through a government
solicitation, only to persons subject to
the use and non-disclosure restrictions.
Public announcements in the Commerce
Business Daily or other publications
must provide notice of the use and non-
disclosure requirements. Class use and
non-disclosure agreements (e.g.,
agreements covering all solicitations
received by the XYZ company within a
reasonable period) are authorized and
may be obtained at any time prior to
release or disclosure of the government
purpose rights data. Documents
transmitting government purpose rights
data to persons under class agreements
shall identify the technical data subject
to government purpose rights and the
class agreement under which such data
are provided. .

(c) Limited rights. (1) The Government

, gbtains limited rights in technical

* date—

(i) That pertain to items, components,
or processes developed exclusively at
private expense except when the

[ 4

Government is entitled to unlimited
rights as provided in 227.403-5 (a)(2)
and (a)(4) through (9); or,

(ii) Created exclusively at private
expense in the performance of a contract
that does not require the development,
manufacture, construction, or '
production of items, components, or

processes.
(2) Data in which the Government has
limited rights may not be used, released,
or disclosed outside the Government
without the permission of the contractor
asserting the restriction except for a use,

_ release or disclosure that is—

(i) Necessary for emergency repair and
overhaul; or,

(ii) To a foreign government, other
than detailed manufacturing or process
data, when use, release, or disclosure is
in the interest of the United States and
is required for evaluational or
informatione! purposes:

(3) The person asserting limited rights
must be notified of the Government's
intent to release, disclose, or authorize
others to use such data prior to release
or disclosure of the data except
notification of an intended release,
disclosure, or use for emergency repair
or overhaul which shall be made as
soon as practicable.

{(4) When the person asserting limited
rights permits the Government to
release, disclose, or have others use the
data subject to restrictions on further
use, release, or disclosure, or for a
release under 227.403-5(c)(2) (i) or (ii),
the intended recipient must complete
the use and non-disclosure agreement at
227.403-7 prior to release or disclosure
of the limited rights data.

(d) Specifically negotiated license
rights. (1) Negotiate specific licenses
when the parties agree to modify the
standard license rights granted to the
Government or when the Government
wants to obtain rights in data in which
it does not have rights. When
negotiating to obtain, relinquish, or
increase the Government's rights in
technical data, consider the acquisition
strategy for the item, component, or
process, including logistics support and
other factors which may have relevance
for a particular procurement. The
Government may accept lesser rights
when it has unlimited or government
purpose rights in data but may not
accept less than limited rights in such
data. The negotiated license rights must
stipulate what rights the Government
has to release or disclose the data to
other persons or to authorize others to
use the data. Identify all negotiated
rights in a license agreement made part
of the contract. _

(2) When the Government needs
additional rights in data acquired with

government purpose or limited rights,
the contracting officer must negotiate
with the contractor to determine
whether there are acceptable terms for
transferring such rights. Generally, such

‘negotiations should be conducted only

when there is a need to disclose the data
outside the Government or if the
additional rights are required for

competitive reprocurement and the

anticipated savings expected to be
obtained through competition are
estimated to exceed the acquisition cost
of the additional rights. Prior to
negotiating for additional rights in
limited rights data, consider alternatives
such as— A

(i) Using performance specifications
and form, fit, and function data to -
acquire or develop functionally
equivalent items, components, or
processes; :

(ii) Obtaining a contractor's
contractual commitment to qualify
additional sources and maintain
adequate competition among the
sources;

(iii) Reverse engineering, or providing
items from Government inventories to
contractors who request the items to
facilitate the development of equivalent
items through reverse engineering.

§227.403-6 Contract clauses.

(a) Use the clause at 252.227-7013.
“Rights in Technical Data—
Noncommercial Items" in solicitations
and contracts when the successful
offeror(s) will be required to deliver
technical data to the Government. Do
not use the clause when the only
deliverable items are computer software
or computer software documentation
(see 227.5), commercial items {see
227.402-3), existing works (see
227.405), or special works (see 227.406);
in Architect-Engineer and construction
contracts (see 227.407); or, when
contracting under the Small Business
Innovative Research Program (see
227.404).

(b) Use the clause with its Alternate
Iin research contracts when the
contracting officer determines, in
consultation with counsel, that public
gis;s-eminaﬁon by the contractor would

g) In the interest of the Government;
and,

(2) Facilitated by the Government
relinquishing its right to publish the
work for sale, or to have others publish
the work for sale on behalf of the

" Government.

(c) Use the clause at 252.227-7016,
*“Rights in Bid or Proposal Data”, in
sclicitations-and contracts when the
Government anticipates a need to use,

* subsequent to contract award, technical
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dats included in a bid or proposal that  obligations regarding use, modification, for exsmple, enhance, decampile,

are not requiired to be delivered under reproduction, release, performance, ‘P‘mﬁh-"'m engineer the software.

the contract. ‘ display or disclosire of the deta or timegbare, of mee of compuier pmgrem with -
{d) Use the clause at 252.227-7025, software. :;'iem n. 'm‘ma forn displa

*Limitations on the Use or Disclosure of  tb) The requizement for use and non- ord‘i’sclose :Zch softwaze 40 ethers msy'

Government Furnished Information disclosure agreements does not apply to expressly permitiad ia writing by the licensor

Marked with Restrictive Legends®™, in Government contractors require  whose name in the testrict Jegend.

solicitations and comtracts when it is access to a third party’s data or software The Recipient promptly notify the

anticipated that the Government will
provide the contractors, for

of its contract, technical data marked
with another contractor’s government
restrictive ] ds.

{e) Use the provision at 252.227-7828,
*“Technical Data or Computer Software
Previously Delivered to the
Government”, in solicitations when the
resulting contract will require the
ccntractor to deliver technical data. The

_provision requires offerors to identify

any technical data specified in the
solicitation as deliverable data items
that are the same or substantially the
same as data items the offeror has
delivered or is obligated to deliver,
either as a contractor or subcontractor,
under.any other federal agercy contract.

(f) Use the following clauses in
solicitations and contracts that include
the clause at 252.227-7033:

(1) 252.227-7030, “Technical Data—
Withholding of Payment™;

(2) 252.227-7036, "Centification of
Technical Date Canformity”; and,

(3) 252.227-7637, “Validation of
Asserted Restrictions” {paragraph (d) of
the cleuse contains informatian that
must be included ir a challenge).

227.403-7 Use and non-disclosure
agreement

(a) Except as provided in 227.403~
7(b). technical data or computer
scfiware delivered to the Government
with restrictions on use, modification.
reproduction, release. performance,
display, or disclosure may not be
provided to third parties unless the
intended recipient completes and signs
the use and non-disclosure agreement at
227.403-7(c) prior to release. or
disclosure of the data.

(1) The specific conditions under
which an intended recipient will be
authorized to use, modify. reproduce,
release, perform. display, or disclose
technical data subject to limited rights
or computer soflware subject to
restricted rights must be stipulated in an
attachment to the use and pon-
disclosure rent.

{2) For an intended release,

_ disclosure, or authorized use of

technical data or computer software
subject to special hcense rights, modify
paragreph 1.(c) of the use and
nondisclosure agreement to enter the
conditions, consistent with the license
requirements, governing the recipient’s

for the performance of 8 Geverament
contract that contains the clause at
252.227-7025, "Limitations on the Use
or Disclosure of Government Furnished
Informatian Marked with Restrictive
nds.”
) The prescribed “Use and Nan-
disclosure Agreement” is:
Use and Non-disclosure Agreement
The undersigned, (irsert Name)
. en sutherized npmsen)mﬁve of the
e {insert Comrpany Name
(which is herainafier referred 10 as the
*Recipient”) requests the Government to

provide the Recipient with technical dsts or

computer software (hereinafter referred to as
“Dats™) in which the Government’s use,
modification, reproduction, release,
performance, displey or disclosure rights are
restricted. Those Data are identifred in sn
ettachment to this Agreement. In
consideration for receiving such Data, the
Recipient agrees to use the Data strictly in
accordance with this Agreement:

(1) The Recipient shall—

-(a) Use, modify, reproduce, release.
perform, display, or disclose Data marked
with govermment purpose rights or SBIR dsta
rights lends only for government purposes
and shall not do so for any commercial
purpose. The Recipient shall not release,
perform, display, or disclose these Deta,

* without the express written permission of the

contractor whose name ap ic the
restrictive legend (the *Coniractor™), to any
person other than its subcomtractars or
suppliers, or prospective subcontractors or
suppliers, who require these Data to submit
offers for, ar , contracts with the
Recipient. The Recipient shall require its
subcontrectors or suppliers, or prospective
subcontractars or suppliers, to sign @ use and
non-disclosure agreement prior to disclosing
or releasing these Data to such persons. Such
agreement must be consistent with the terms
of this agreement.
{b) Use, modify, repreduce, release,
perform, d.i&phy:d disclose hchnicdldsta
marked with limited rights legends only as
specified in the attschment to this
Agreement. Release, performance, displsy, or
disclosure to other is not authorized
unless specified in the attachment to this
Agreement ar expressly permitted in writing
by the Corrtractor. The Recipient shall
pronrptly notify the Contractar of the
execution &f this Agreement snd identify the
Contrarior's Deta that has been er will be
provided w the Recipient, the date and piace
the Data were or will be seceived, and the
name and address of the Government office
that has provided aor will provide the Data.
(c) Use computer software marked with
restricted rights legends only in performance
of contract pumber.________ (insert contract
purmber{s) . The recipiem shall not,

software licensor of the execution of this
Agreement and identify the saftware that has
been or will be previded to the Recipiem, the
date and place the software were or will be
recaived, and the name and address of the
Government office that hes provided or wil

. provide the software.

{d) Use, modify, reproduce, release,
perfarm, display, or di Dats marked

" with special license rights legends (to be

completed by the contracting officer. See
227.403-7(a)(2). Omit if none of the Data

uested is marked with Special license
%ﬁs 'Ae.gends).

Recipient agrees to adopt or
establish operating procedures an% phyvsical
security measures designed to protect these
Data from inadvertent release or disclosure 10
unautborized third parties.

(3) The Recipient agrees to accept these
Data “'as is” without any Government
representation as to suitability for intended
use or warsanty whetsoever. This disclaimer
does not affect any obligation the
Government may have regarding Data
specified in a contract for the performeance of
that contract. ) :

(4) The Recipient mey enter icto any
agreement directly with the Contractor with
respect to the use, modification.
reproduction, relesse, performance, display.
or disclosure of these Data. ’

(5) The Recipient agrees to indemnify and
hold harmless the Government, its agents.
and employees from very claim er liability,
including ettorneys fees, court costs, and
expenses arising out of, or in any way related
to, the misuse or unauthorized modification,
reproduction, release, performance. display.
or disclosure of Dats received from the
Government with restrictive legends by the
Recipient ar any person to whom the
Recipient has released or.disclosed the Dzta.

(6) The Recipient is executing this
Agreement for the benefit of the Contractor.
The Cantractor is e third party beneficiary of
this Agreement who, in addition to any otber
rights it may kave, is intended to have the
rights of direct action agginst the Recipient
or any other person to whom the Recipient
bas relessed or disclosed the Dete, to seek
damages from any breach of this Agreement
or to otherwise enfarce this Agreement.

(7) The Recipient agrees to destroy tbese
Data, and all copies of the Dats in its .
possession, no later than 30 days after the
date shown in gz?ph (8) of this X
A?wmem.to sve all persons to whom it
released the Date do so by that date. and to
potify the Contractor that the Dats have been
destroyed.

{8) This Agreement shall be effective for
the period commencing with the Recipient's
execution of the Agreement and ending upon
{nsert Date) . The
obligations imposed by this agreement shall
survive the expiration or termination of this
agreement.
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. rform or display the data or, through the contracting officer shall render
Recipient’s Basiness Name g: right to modify data, prepare 'ge offer imeligible for eward.
By derivative works. The extent to which (2) The procedures for correcting
Representative’s Typed Name and Title Dete: ?:zgéhn&yt;e” w’ c'“&‘“m“sbn, ; ts“"‘s mu:m ons or.fnoszrug's 5‘%895‘8 egd
(End of Use and Non-disclosure Agreement)  licenses obtained under the clause. asserted rights category. Questions
. i } When non-standard license rights in regarding the justification for an
227.403-8 ‘ 3:':"‘; g:'g_"’ anddeferred  yochnical data will be negotiated, assested restriction or asserted rights
ordering o nica negotiate the extent of the copyright category must be pursued in accordance
(a) Deferred delivery. Use the clause &1 }icense concurrent with pegotiations for  with the at 227.403-13.
252.227-7026, “Deferred Delivery of the data rights Kcense. Do not negotiate  (3) The restrictions asserted by a
Technical Data and Computer a copyright license thet provides fewer  successful afferar shall be attached to its
Software”, when itis in the | rights than the standard limited rights  contract unless, in accordamce with the
Government’s interests to defer the Ecense in technical data.

delivery of technical data. The clause
permits the contracting officer to require
the delivery of data identiiied as
“deferred delivery” da'a at any time
until two years after acceptance by the
Government of all items (other than
technical data items) under the contract
or contract termination, whichever is
later. The obligation of subcontractors or
suppliers to deliver such technical data
expires two years after the date the
prime contractor accepts the last item
from the subcontractor or supplier for
use in the performance of the contract.
The contract must specify which
technical data is subject to deferred
delivery. The contracting officer shall
notify the contractor sufficiently in
advance of the desired delivery date for
such data to permit timely delivery of
the data.

(b) Deferred ordering. Use the clause
at 252.227-7027, 'Deferred Ordering of
Technical Data or Computer Software”,
when a firm requirement technical data
has not been established prior to
contract award but there is a potential
need for the data. Under this clause, the
contracting officer may order any
technical data that has been generated
in the performance of the contract or
any subcontract thereunder at any time
unti] three years after acceptance of all

" items (other than technical data) under
the contract or contract termination,
whichever is later. The obligation of
subcontractors to deliver such technical
data expires three years after the date
the contractor accepts the last item
under the subcontract. When the data
are ordered, the delivéry dates shall be
negotiated and the contractor
compensated only for converting the
technical data-into the prescribed form,

" reproduction costs, and deffvery costs.

227.483-8 Copysigit

(a) Copyright bicense. (1} The clause at
252.227-7013, “Rights in Teckmical
Date—Nancammercial items”™, requires
a contractor to grant, or odtain for the
government license rights which permit
the government to reproducs dets,
distribmte copies of the data, pubticly

(2) The clawse at 252.227-7013 does
not permit a contractor to incorporate 8
third party’s copyrighted data into a
deliverabie date item unless the
contractor has obtained an apprapriate
license for the Government and, when
applicable, others acting on the
Government'’s behalf, or has obtained
the contracting officer’s written
approval to do so. Grant approval to use
third party copyrighted data in which
the government will not receive a
copyright license only when the

~Government's requirements cannot be
satisfied without the third party
material ar when the use of the third
party material will result in cost savings
to the Government which outweigh the
lack of a copyright license.

(b) Copyright considerations—
Acquisition of existing and special
-works. See 227.405 or 227.406 for
copyright considerations when
acquiring existing ar special warks.

227.403-10 Coatractor identiMication and
marking of wchiical data 10 be furnighed
with restrictive markingsa, :

(a) ldentification requirements. (1)
The solicitation provision at 252.227-
7017, “identification and Assartion of
Use, Release, er Disclosure
Restrictions”, requires offerors to
identify to the contracting officer, prier
to cantract award, any technical data
that the afferor asserts should be
provided to the Government with

" restrictions oR use,

restrictions based selely on copyright.
The notification and identification must

- be submitted as sn stachment %o the

offer. o am offeror fails to sebuwit the
Artachment or fuils to complete the
Attachment in sccordance with the
requirernents of the solicitstion
provision, sach failwee shall constitute @
minor i . Prowide cfierars an
portunity to remedy a mimor

op _
" informality in sccordance with the
proceduses st FAR 14.465 or 15.607. An
offeror’s faidare te cesrect the

mdnres at 227.403-13, the pariies
agreed that an asserted restriction
is not justified. The contract Attachmert
shall provide the same information
regarding identification of the technical
data, the asserted rights categary, the
basis for the assertion, and the name of
the person asserting the restrictions as
required by paragsaph (d) of the
solicitation provision. Subsequent to
contract award, the clause at 252.227-
7013, “Rights in Technical Data—
Noncommercial Hems” permits the
contractor to make additional assertions
under certain conditions. The additional
assertions must be made in accordance
with the procedures and in the format
prescribed by that clause.

(4) neither the pre- or post-award
assertions made by the contractar por
the fact that certain assertians are
identified in the Attachment to the
contract, determine the respective rights
of the perties. As provided at 227.403~
13, the Government has the right to
review, verify, challenge and validate
restrictive markings.

(5) Information provided by offerors
in respanse to the salicitation provision
may be used in the source selection
process to evaluate the impact on
evaluation factors that may be created
by restrictions on the Goverament's
ability to use or disclase technical data.

- However, offerars shall not be

prohibited from offering products for
which the offeror is entitled to provide
the Government kimited rights in the
technical data ining to such
products and offerars shell not be
required, either as & condition or being
responsive to a solicidation of as &
eogd:x:; for award, to sell or otherwise
re ish any grester rights in technical
dats when the offeror to entitled to
provide the technical deta with hinxited

nghts.

(b) Contraciar markiag requirements.
the clause at 252.227-7913, “‘Rights in
Tech:nical Deta—Noncommercial Items"”

il) A contractor who desires to restrict
the Governmer s rights im techmical
data to place restrictive merkings on the
data, provides instructions for the
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placement of the restrictive markings,
and authorizes the use of certain -
restrictive markings. '

(2) The contractor to deliver, furnish,
or otherwise provide to the Government
any technical data in which the
Government has previously obtained
rights with the Government’s pre-
existing rights in that dats unless the
parties have agreed otherwise or
restrictions on the Government's rights
to use, modify, reproduce, release, or
disclose the data have expired. When
restrictions are still a%plicable. the
contractor is permitted to mark the data
with the appropriate restrictive legend
for which the data qualified.

(c) Unmarked technical data. (1)
Technical data delivered or otherwise
provided under a contract without
restrictive markings shall be presumed
to have been delivered with unlimited
rights and may be released or disclosed
without restriction. To the extent
practicable, if a contractor has requested
permission (see 227.403-10(c)(2)) to
correct an inadvertent omission of
markings, do not release or disclose the
technical data pending evaluation of the
request.

2) A contractor may request
permission to have appropriate legends
placed on unmarked technical data at its
expense. The request must be received
by the contracting officer within 6
months following the furnishing or
delivery of such data. or any extension
of that time approved by the contracting
officer. The person meking the request
must:

(i) Identify the technical data that
should have been marked; and,

(ii)}-Demonstrate that the omission of
the marking was inadvertent, the
proposed marking is justified and
conforms with the requirements for the
marking of technical data contained in
the “Rights in Technical Data—Non-
commercial ltems" clause at 252.227-
7013; and,

(iii) Acknowledge, in writing, that the
Government has no liability with
respect to any disclosure, reproduction,
or use of the technical data made prior
to the addition of the marking or
resulting from the omission of the
marking.

{3) Contracting officers should grant
permission to mark only if the technical
data were not distributed outside the
Government or were distributed outside
the Government with restrictions on
further use or disclosure.

227.403-11 Contractor procedures and
records. .
" (a) The clause at 252.227-7013,
*“Rights in Technical Data—
Noncommercial ltems™, requires a

 contractor, and its subcontractors or

suppliers that will deliver technical data
with other then unlimited rights, to
estaolish and follow written procedures
to assure that restrictive markings are
used only when authorized and to
maintain records to justify the validity
g asserted restrictions on delivered

ta. .

(b) The clause at 252.227-7037,
“Validation of Asserted Restrictions”,
requires contractors and their
subcontractors at any tier to maintain
records sufficient to justify the validity
of restrictive markings on technical data
delivered or to be delivered under a
Government contract.

227.403-12 ‘Government right to establish
conformity of markings.

(a) Nonconforming markings. (1)
Authorized markings are identified in
the clause at 252.227-7013, *Rights in
Technical Data.” All other markings-are
nonconforming markings. An
authorized marking that is not in the
form, or differs in substance, from the
marking requirements in the clause at
252.227-7013 is also a nonconforming
marking.

(2) The correction of nonconforming
markings on technical data is not
subject to 252.227-7037, “Validation of
Asserted Restrictions’. To the extent
practicable, the contracting officer
should return technical data bearing
nonconforming markings to the person
who has placed the nonconforming
markings on such data to provide that
person an opportunity to correct or
strike the nonconforming marking at
that person’s expense. If the person who
has placed the nonconforming marking
on the technical data fails to correct the
nonconformity and return the corrected
data within 60 days following the
person’s receipt of the data, the
contracting officer may correct or strike
the nonconformity at that person's
expense. When it is impracticable to
return technical data for correction,
contracting officers may unilaterally
correct any nonconforming markings at
Government expense. Prior to correction
of the nonconformity, the data may be
used in accordance with the proper
restrictive marking.

(b) Unjustified markings. (1) An
unjustified marking is an authorized
marking that does not depict accurately
restrictions applicable to the
Government's use, modification,
reproduction, release, performance,
dxsgll:‘y. or disclosure of the marked
technical data. For example, a limited
rights legend placed on technical data
pertaining to items, components, or
processes that were developed under a.
Government contract eitber exclusively

at Government expense or with mixed
funding (situations under which the
Government obtains unlimited or
government purpose rights) is an
unjustified marking.

(2) Contracting officers have the right
to review and challenge the validity of
unjustified markings. However, at any
time during performance of a contract
and notwithstanding the existence of a
challenge, the contracting officer and
the Ecianrson who has asserted a restrictive
marking may agree that the restrictive
marking is not justified. Upon such
agreement, the contracting officer may.
at his or her election, either—

(i) Strike or correct the unjustified
marking at that person’s expense; or,

(ii) Return the technical data to the
person asserting the restriction for -
correction at that person's expense. If
the data are returned and that person
fails to correct or strike the unjustified
restriction and return the corrected data
to the contracting officer within sixty
(60) days following receipt of the data.
the unjustified marking-shall be
corrected or stricken at that person's
expense.

227.403-13 Government right to review,
verity, chalienge and validate asserted
restrictions.

(a) General. An offeror’s assertion(s)
of restrictions on the Government's
rights to use, modify, reproduce, release,
or disclose technical data do not, by
themselves, determine the extent of the
Government'’s rights in the technical
data. Under 10 U.S.C. 2321, the
Government has the right to challenge
asserted restrictions when there are
reasonable grounds to question the
validity of the assertion and continued
adherence to the assertion would make
it impractical to later procure
competitively the item to which the data
pertain.

(b) Pre-award considerations. The
challenge procedures required by 10
U.S.C. 2321 could significantly delay
awards under competitive
procurements. Therefore, avoid
challenging asserted restrictions prior to
a competitive contract award unless
resolution of the assertion is essential
for successful completion of the
procurement.

(c) Challenge and validation.
Contracting officers must have
reasonable grounds to challenge the
current validity of an asserted
restriction. Before issuing a challenge to
an asserted restriction, carefully
consider all available information
pertaining to the assertion. All
challenges must be made in accordance
with the provisions of the clause at

!
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252.227-7037, “Validation of Asserted
Restrictions™.

(1) Challenge period. Asserted
restrictions sbould be reviewed before
acceptance of tecknical data deliverable
under the contract. Assertions myust be
challenged within 3 years after final
payment under the contract or three
years after delivery of the data,
whichever is later. However, restrictive
markings may be challenged at any time
if the technical data—

(i) Are psblicly availeble without
restrictions; - :

{ii) Have been provided to the United
States without restriction; cr, '

(iii) Have been otherwise made
aveilable without restriction other than
2 release or disclosure resulting fram the
sale, transfer, ar other assignment of
interest in the saftware to another party
or the sale or transier of some or all of
a business enltity or its asseis to another
party. .

(2) Pre-chcllenge reguests for
informat:ion. (i) After consideration of
the situations cescribed in 227.403-
13(c){3). contracting officers may
request the perscn asserting a restriction
to furn.sk a wrilten expianatian .of the
facts and supporting documentatian for
the assertion i suificient detail to
enable the contracting officer to
determ:ne the validitv of thre assertion.
Additionz! supporting docurmentatian
may be requested wheo the explaration
provided by the person makirg the
asserticn does not. iz the comtracting
officer’s opinion, establish the vakidiry
of the assertima.

(ii) If the person asserting the
restriction fails to respoxnd to the
contracting cfficer’s request for
information or additional stcpparting
documentation or if the information
submitted does not justify the asserted
restriction, a challenge should be
corsidered.

(3) Transacting metters directly with
subcontrectors. The clause at 252.227-
7037 obtains the contractar's agreement
that the Governmeant may transact
matters under the clause directly with a
subcontractcr, at any tier, without
creeting or implying privity of contract.
Contracting officers should permit a
subcontractor or suppher to transact
challenge and validation matters
directlv with the Governrsrent when—

(i) A subcontractor’s or supplier’s
business interests in its technical data
would be compromised if the data were
disclosed to a higher tier contractor; or,

(ii) There is reason to believe thet the
cantractor will not respond in a tirsely
manrer to a chatlenge and a failure to
respond would jeoperdize a
subcontractor’s or suppher’s right to
assert restrictions; or,

(iii) Reguested to do so by a
subcontractor or supplier.

(4) Challenge notice. Do nat issue a
challenge notice utiless there are
reasonable grounds to guestion the
validity of an assertion. Assertions may -
be chalienged whether or not supporting
documentation was requested from the

asserting the restriction.
Challenrge potices must be in writing
and issued to the contractor or, after
consideration of the situations described
in 227.463-13{c)3), the person asserting
the restriction. The challemge notice
meast include the informeation in

- paragraph (d) of the clause &t 252.227-

7037,“'Validation of Asserted
Restrictions.”

(5) Extension of response time. The
contracting officer, at bis or ker
discretion, may extend the time for
response contaired in a challenge
notice, as appropriste, if the contractor
submits a timely written
showing the need for additional time to
prepare a response.

(6) Contracting officer’s final decision.
Contracting officers must issue 8 final
decision for each challenged assertion,
whether or not the assertion bas been
justified.

(i} A contracting officer's final :
decision that an assertion is pot justified
must be issued as sook as practicable
following the failure of the person
asserting the restriction te respoad to
the contracting officer’'s challenge
within sixty (60) days, or any extension
to that time granted by the contracting
officer. :

{ii) A contracting officer who,
following a challenge and respomse by
the person asserting the restriction,
determines that an asserted restriction is
justified, shall issue a final decision
sustaining the validity of the asserted
restriction. If the asserted restriction
was made subsequent to submission of
the contractor’s offer, add the asserted
restriction to the contract Attachment.

{iii) A contracting officer who
determines that the validity of an
asserted restriction has aot been
justified shall issue @ contracting -
officer’s final decision within the time
frames prescribed in 252 227-7037,
“Validation of Asserted Resirictions.”
As provided in peragraph (f) of that
clause, the Government is ohligated to
continue to m W o
any appeal unless the Agenry Head
notifies the person asserting the
restriction that urgent or compelling
circumstances do not permit the
Governiment to continue to respect the
asserted restriction.

(7) Multipie chaflenges to an asserted
restriction. When mare then ome

* contracting officer challenges an

asserted restriction, the contracting
officer who made the earitest chalienge
is responsible for coordinating the
Government challenges. Ttat
contracting officer shall cansult with: all
other contracting officers making
challenges, verify that all challenges
apply ta the same asserted restricion
and, after consulting with the
contractor, subcontractor, or supplier
asserting the restriction, issue a
schedule that provides that person &
reasonable cpportunity to respond to.
each challerge.

(8) Validauan. Only a contracting
officer’s final decisian, or actions of an
agency board of cantract appeals or a
court of campetent jurisdiction, tha:
sustain the validity of an asserted
restriction constitute validation of the
asserted restriction.

227.403-14  Conformity, acceptance, and
warranty of lechnicat data.

(&) Statutory requirerments. 10 U.S.C.
2320—

(1) Requires contractors to furnish
writter: assurance at the time technical
data are delivered or are made available
to the Government that the technical
data are complete, accurate, and satisfy
the requirements of the contract
comcerning such data;

(2) Provides for the estab’ishment of
remedies applicable to technical dzta
found to be incomplete, inadequate, or
not to satisfy the requirements cf the
contract concerning such data; and,

(3) Authorizes agency bheads to
withhold payments (or exercise such
other remedies and agency head
considers appropriate) during any
period if the contractor does rot meet
the requirements of the contract
gertaining to the delivery of technical

ata.

(b) Conformity and acceptance. (1)
Solicitations and comtracts requiring tke
detivery of technical data shall specify
the requirements the data must satisfy to
be acceptable. Contracting officers, or
their authorized emtatives, are
responsible for determining whether
technical dats tendered for acceptance
conform to the contractual
requirements.

2) The clause at 252.227-7030,
‘“Fechnical Data—Withholding of
Payment” provides for withholding op
to ten percent of the contract price
pending correction or replacement of
the nonconforming technical data or
negotiation of an equitable reduction in
contract price. The amount subject to

.withholding may be expressed as 8 fixed

dollar amourt or as a percentage of the
contract price. In either case, the
amount shall be determined giving
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consideration to the relative value and
importance of the data. for example—

i) When the sole purpose of a
contract is to produce the data, the
relative value of that data may
cansiderably higher than the value of
data produced under a contract where
the production of the data is a
secondary objective; or,

(ii) When the Government will
maintain or redpair items, repair and
maintenance data may have a
considerably higher relative value than
data that merely describe the item or
provide performance characteristics.

(3) Do not accept technical data that
do not conform to the contractual
requirements in all respects. Except for
nonconforming restrictive markings (see

"%227.403-14(b)(4)), correction or
replacement of nonconforming data, or
an equitable reduction in contract price
when correction or replacement of the
nonconforming data is not practicable or
is not in the Government's interests,
shall be accomplished in accordance

. with—

(i} The provisions of a contract clause
providing for inspection and acceptance
of deliverables and remedies for
nonconforming deliverables; or,

(ii) The procedures at FAR 46.407(c)
through (g), if the contract does not
contain an inspection clause providing
remedies for nonconforming
deliverables.

- (4) Follow the procedures at 227.403—
12(a)(2) if nonconforming markings are
the sole reason technical data fail to
conform to contractual requirements.
The clause at 252.227-7030 may be
used to withhold an amount from
payment, consistent with the terms of
the clause, pending correction of the
nonconforming markings.

(c) Warranty. (1) The intended use of
the technical data and the cost, if any,
to obtain the warranty should be
considered before deciding to obtain a
da‘a warranty (see FAR 46.703). The fact
that a particular item, component, or
process is or is not warranted is not a
consideration in determining whether or
not to obtain a warranty for the
technical data that pertain to the item,
component, or process. For example, a
data warranty should be considered if
the Government intends to repair or
maintain an item and defective repair or
maintenance data would impair the
Government's effective use of the item
or result in increased costs to the

~ Government.

(2) As prescribed in 246.710, use the
clause at 252.246-7001, ‘Warranty of
Data”, and its alternates, or a
substantially similar clause when the
Government needs a specific warranty

-of technical data.

227.403-15 Subcontractor rights in
technical data.

{a) 10 U.S.C. 2320 provides
subcontractors at all tiers the same
protection for their rights in data as is
provided to prime contractors. The
clauses at 252.227~7013, “Rights in
Technical Date—Noncommereial
Items", and 252.227-7037, “Validation
of Asserted Restrictions'’, implement
the statutory requirements.

(b) 10 U.S.C. 2321 permits a
subcontractor to transact directly with
the Government matters relating to the
validation of its asserted restrictions on
the Government's rights to use or
disclose technical data. The clause at
252.227-7037, “Validation of Asserted
Restrictions” obtains a contractor’s
agreement that the direct transaction of
validation or challenge matters with -
subcontractors at any tier does not
establish or imply privity of contract.
When a subcontractor or supplier
exercises its right to transact validation
matters directly with the Government,
contracting officers shall deal directly
with such persons, as provided at
227.403-13(c)(3).

(c) Require prime contractors whose
contracts include the following clauses
to include those clauses, without
modification except for appropriate
identification of the parties, in contracts
with subcontractors or suppliers, at all
tiers, who will be furnishing technical
data in response to a government
requirement.

(1) 252.227-7013, “‘Rights in
Technical Data—Noncommercial
Items™;

(2) 252.227-7025, “Limitaticns on the
Use or Disclosure of Government
Fumished Information Marked with
Restrictive Legends.

(3) 252.227-7028, “Technical Data or
Computer Software Previously
Delivered to the Government’’; and,

(4) 252.227-7037, ““Validation of
Asserted Restrictions"’.

{d) Do not require contractors to have
their subcontractors or suppliers at any
tier relinquish rights in technical data to
the contractor, a higher tier
subcontractor, or to the Government, as
a condition for award of any contract,
subcontract, purchase order, or similar
instrumnent except for the rights
obtained by the Government under the
“Rights in Technical Data—
Noncommercial Items'’ clause contained
in the contractor’s contract with the
Government.

227.403-16 Providing technical data to
foreign governments, foreign contractors,
or internationsa! organizations.

Technical data may be released or
disclosed to foreign governments,

foreign contractors, or international
organizations only if release or
disclosure is otherwise permitted both
by Federal export controls and other
national security laws or regulations.
Subject to such laws and regulations,
the Department of Defense—

‘(8) May release or disclose technical
data in which it has obtained unlimited
rights to such foreign entities or
authorize the use of such data by those

' entities. :

{b) Shall not release or disclose
technical data for which restrictions on
use, release, or disclosure have been
asserted to foreign entities, or authorize
the use of technical data by those
entities, unless the intended recipient is
subject to the same provisions as
included in the use and non-disclosure
agreement at 227.403~7 and the
requirements of the clause at 252.227-
7013 governing use, modification,
reproduction, release, performance,
display, or disclosure of such data have
been satisfied.

227.403-17 Overseas contracts with
foreign sources.

(a) The clause at 252.227-7032,
*“Rights in Technical Data and Computer
Software (Foreign)” may be used in
contracts with foreign contractors to be
performed overseas, except Canadian
purchases (see 227.403-17(c)) in lieu of
the clause at 252.227-7013, “‘Rights in
Technical Data—Noncommercial Items"”
when the Government requires the
unrestricted right to use, modify,
reproduce, release, or disclose any
technical data to be delivered under the
contract. Do not use the clause in :
contracts for Existing or Special Works.

(b) The clause at 252.227-7032 may
be modified to accommodate the needs
of a specific overseas procurement
situation, provided the Government
obtains rights to the technical data that
are not less than the rights the
Government would have obtained under
the data rights clause prescribed in this
Part for a comparable procurement
performed within the United Staies or
its possessions.

{c) Contracts for Canadian purchases
shall include the appropriate data rights
clause prescribed in this Part for a
comparable procurement performed
within the United States or its
possessions. .

227.404 Contracts under the Small
Business Innovative Research Program.

(a) Use the clause at 252.227-7018,
“Rights in Technical Data and Computer
Software—Small Business Innovative
Research ", when technical data
or computer software will be generated
during performance of contracts under
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the Small Business Innovative Research
(SBIR) program.

(b) Under that clause, the Government
obtains a royalty free license to use
techrical data marked with an SBIR
Data Rights legend only for Government
purpases during the period commencing
with contract award and ending S vears
after completion of the project under
which the data were generated. Upon
expiration of the 5 year restrictive
license, the Government has unlimited
rights in the SBIR data. During the
license period, the Government may not
release or disclose SBIR data to any
person other than—

(1) For evaluational purposes.

{2) As expressly permitted by the
contractor; or,

(3) A use, release, or disclosure that
is necessary for emergency repair or
overhaul of items operated by ihe
Government.’ ’

(c) Do not make any release or
disclosure permitted by 227.404(b)
unless, prior to release or disclosure, the
intended recipiert is subject to the use
and non-disclosure agreement at 227~
403-7. :

(d) Use the clause with its Alternate
1in research contracts when the
contracting officer determines, in
consultation with counsel, that public
dissemination by the contractor would

(1) In the interest of the Government;
and.

(2) Facilitated by the Government
relinquishing its right to publish the
work for sale, or to have others publish
the work for sale on behalf of the
Government.

{e) Use the following provision and
clauses in SBIR solicitations and
contracts that include the clause at
252.227-7018:

(1) 252.227-7017, "'ldentification and
Assertion of Use, Release, or Disclosure
Restrictions’';

(2) 252.227-7019, **Validation of
Asserted Restrictions—Computer
Software’’;

(3) 252.227-7030, “Technical Data—
Withholding of Payment";

(4) 252.227~-7036, **Certification of
Technical Data Conformity”; and,

(5) 252.227-7037, “*'Validation of
Asserted Restrictions” (paragraph (d) of

- the clause contains information that
must be included in a challenge).

(f) Use the following clauses and
provision in SBIR solicitations and
contracts in accordance with the
guidance at 227.403-6 (c), {d), and (e)

(1) 252.227-7016, “Rights in Bid or
Proposal Data"’;

" (2) 252.227~-7025, “'Limitations on the
Use or Disclosure of Government
Furnished Information Marked with
Restrictive Legends’’; and

(3) 252.227-7028, Technical Data or
Computer Software Previously
Delivered to the Government.” -

§227.405 Contracts for the acquisition of
existing works.

§227.405-1 General.

(a) Existing works include motion
pictures, television recordings, video
recordings, and other audiovisual works
in any medium; sound recordings in any
medium; musical, dramatic, and literary
works; pantomimes and choreographic
works; pictorial, graphic, and sculptural
works; and, works of a similar nature.
Usually, these or similar works were not
first created, developed, generated,
originated, prepared, or produced under
a Government contract. Therefore, the
Government must obtain a license in the
work if it intends to reproduce the work,
distribute copies of the work, prepare
derivative works, or perform or display
the work publicly. When the
Government is not responsible for the
content of an existing work, it should
require the copyright owner to
indemnify the Government for liebilities
that may arise out of the content,
performance, use, or disclosure of such
data. .

(b) Follow the procedures at 227.406
for works which will be first created,
developed, generated. originated,
prepared, or produced under a
Government contract and the
Government needs to control
distribution of the work or has a specific
need to obtain indemnity for liabilities
that may arise out of the creation,
content, performance, use, or disclosure
of the work or from libelous or other
unlawful material contained in the

- work. Follow the procedures at 227.403

when the Government does not need to
control distribution of such works or
obtain such indemnities.

§227.405-2 Acquisition of existing works
without modification.

(a) Use the clause at 252.227~7021,
*Rights in Data—Existing Works"' in
lieu of the clause at 252.227-7013,
*Rights in Technical Date— :
Noncommercial Items", in solicitations
and contracts exclusively for existing
works when: .

(1) The exdsting works will be
acquired without modification; and,

(2) The Government requires the right
to reproduce, prepare derivative works,
or publicly perform or display the
existing works; or,

{3) The Government has a specific
need to obtain indemnity for liabilities
that may arise out of the content,
performance, use, or disclosure of such
data.

(b) The clause at 252.227-7021,
*“Rights in Data—Existing Works"",
provides the Government, and others
acting on its behalf, e paid-up, non-
exclusive, irrevocable, worldwide
license to reproduce, prepare derivative
works and publicly perform or display

‘the works called for by a contract and

to authorize others to do so for
Government purposes.

{c) A contract clause is not required
1o acquire existing works such as books,
magazines and periodicals in any .
storage or retrieval medium, when the
Government will not reproduce the
books, magazines or periodicals, or
prepare derivative works.

$227.405-3 Acquisition of modified
existing works.

Use the clause at 252.227-7020.
“Rights in Data—Special \Vorks”, in
solicitations and contracts for modified
existing works in lieu of the clause at
252.227-7021, “'Rights in Data—Existing
Works."

§227.406 Contracts for special works.

{a) Use the clause at 252.227-7020,
“Rights in Special Works” in
solicitations and contracts where the
Government has a specific need to
control the distribution of works first
produced, created, or generated in the
performance of a contract and required
to be delivered under that contract,
including controlling distribution by
obtaining an assignment of copyright, or
8 specific need to obtain indemnity for
liabilities that may arise out of the
content, performance, use, or disclosure
of such works. Use the clause—

(1) In lieu of the clause at 252.227-
7013, “'Rights in Technical Data—
Noncommercial ltems”, when the
Government must own or control
copyright in all works first produced,
created, or generated and required to be
delivered under a contract.

(2) In addition to the clause at
252.227-7013, “Rights in Technical
Date—Noncommercial Items" when the
Government must own or control
copyright in a portion of a work first
produced, created, or generated and
required to be delivered under a
contract. The specific portion in wkich
the Government must own or control
copyright must be identified in a special
contract requirement.

. (®) Although the Government obtains
an assignment of copyright and
unlimited rights in a special work under
the clause at 252.227-7020, the
contractor retains use and disclosure
rights in that work. If the Governmen!
needs torestrict a contractor’s rights to
use or disclose a special work, it mus:
also negotiate a special license which
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specifically restricts the cantractor’s use
or disclosure rights.

{c) The dlause at 252.227-7020 does
not permit 8 contractor to incorporate
into a special work any works
copyrighted by others unless the
contractor obtains the contracting
officer’s permission to do so and obtains
for the Government a non-exclusive,
paid up, world-wide license to make .
and distribute copies of that work, to
prepare derivative works, to periorm or
display publicly any portion of the
work, and to permit others to do so for

government purpaoses. Gran! permission

only when the Government's
requirements cannot be satisfied unless
the third party work is included in the
deliverable work.

+{d) Examples of works which may be
procured under the “Rights i’ Special
Works'' clause include, but are not

limited, to audiovisual works, computer

data bases, computer software
documentation, scripts. soundtracks,
musical compositions, and addptatnom
histories of departments, agencies,
services or units thereof; surveys of
Government establishments;
instructional works or guidance to
Government officers and employees on
the discharge of their official duties;
reports, books, studies, surveys or
similar documents; collections of data

_ containing information pertaining to

individuals that, if disclosed, would
violate the right of privacy or publicity
of the individuals to whom the
information relates; or, investigative
reports.

227.407 Contracts for architect-sngineer
services.

This secticn sets forth policies and
procedures, pertaining to data,
copyrights, and restricted designs
unique to the acquisition of
construction and architect-engineer
services.

227.407-1 Architectural designs and data
clauses for architect-engineer or
construction contracts.

(8) Except as provided in 227.407-
1(b), use the clause at 252.227-7022,
*‘Government Rights (Unlimited)”, in
solicitations and contracts for architect-
engineer services and for construction
involving architecl-engineer services.

(b) When the purpose of a contract for
architect-engineer services or for
construction involving architect-
engineer services is to obtain a unique
architectural design of a building, a
monument, or construction of similar
nature, which lor artistic, aesthetic or
other special reasons the Government
does not want duplicated, the
Government may acguire exclusive

on paper or in other

contro] of the data pertaining to the
design by including the clause at
252.227-7023, "memgsand Other
Data to Become Property of
Government”, in solicitations end
contracts. :

(c) The Government shall obtain .
unlimited rights in shop dra for
construction. 1n solicitations and -
contracts for delivery of shop -
drawings, include the clauseat .
252.227-7033, Rights in'Shop Drawings.

227407-2 Contracts for construction
wmmuw

The provisions and clauses required
by 227.407-1 shall not be used when
the acquisition is lirnited to—

(a) Constraction supplies or materials;

{b) Experimental, developmental, or
research work, or test and evaluation
studies of structures, equipment,
processes, or materials for use in
construction; or

(c} Both.

227.407-3 Approval of restricted daﬂgna
The clause at 252.227~7024, “Notice

" and Approval of Restricted Designs"’,

may be included in architect-engineer
contracts to permit the Government to
make informed decisions concerning

noncompetitive aspects of the design.

227.408 Contractor data repositories.

(a) Contractor data repaositories may
be established v-hen permitted by
agency procedures. The contractual
instrument establishing the data
repository musi require, as a minimur,
the data repository management
contractor to—

(1) Establish and maintain adequate
procedures for protecting technical data
delivered to or stored at the repaository
from unauthorized release or disclosure;

(2) Establish and maintain adequate
procedures for controlling the release or
disclosure of tachnical data from the
reposxtory to third parties consistent
d the Governments rights in such

ata;

(3) When required by the
officer, deliver data to the &ermnmm

specified media;

(4) Be responsible for maintaining the
currency of data delivered disectly by
Governmeat contractors or
subcontractors to the repository;

{5) Obtain uss and
agreamaénts {see 227.403~7) from aell
persons {0 whoin governmseat purpose
rights data is released or disclosed; and,

(6) Indemnify the Government from
any liability to data owners ar licensors
resulting from, or as a consequence, of
8 release ar disclosure of technical data
made by the data repository contractor

or its officers, employe'es.'qgems. ‘cr
resentatives.
(b} If the contractor is or will be the

distribution responsibilities must be
identified in the contract or the contract
must reference the agreement between
the Governmant and the contractor that
establishes those responsibilities.

(c) I the contractor is not and will not
be the data repository manager, do not
require a contractar or subcontractor to
deliver techmica! date marked with
limited rights Jegends to a data
repository managed by anather
contractor unless the contractor or
subcontractor who hes asserted limited
rights agrees to release the data to the
repository or has authorized, in writing,
the Government to do so.

(d) Repository procedures may
provide for the acceptance, delivery,
and subsequent distribution of technical
data in storage media other than paper,
including direct electronic exchange of
data between two computers. The
procedures must provide for the’
identification of any portions of the data
provided with restrictive legends, when
appropriate. The acceptance criteria
must be consistent with the authorized
delivery format.

Subpart 227.5—Rights in Computer
Software and Computer Software
Documentation.

8. A new subpart 227.5 is added to
read as follows:

227.5 Rights in computer software and
computer software documentation

Sec.

227.500 Scope of subpart.

227.501 Definitions.

227.502 Commercial computer software and
commercial computer sofnware
documentation.

227.502-1 Policy.

227.502-2 Obtaining commercial computer
software or commercial computer
software documentation.

227.502-3 Rigbts in commercial computer
software or commercial computer
software documentation.

227.502-4 Caontract clause.

227.503 ‘Noncommeicial computer software
and computer software documentation.

227.503-1 Policy.

227.503-2 Acquisition of noncommertial
computer software and computer
software docurneatation.

227.503-3 Early tdeatification of computer
soltware or camputer software

. documentation to be furnished 1o the
Government with restrictions on use,
reproduction, or disclosure.

227.503~4 - License rights.

227.503-5 Government rights.

227.503-6 Contract clauses.
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227.503-7 [Reserved) o
227.503-8 Deferred delivery and deferred
ordering of co.aputer software and
computer software documentation.

227.503-9 Copyright.

-227.503-10 Contractor ident:fication and

» - marking of computer software or
computer software docurnentation to be
furnished with restrictive markings.

227.503-11 Contractor procedures and
records.

227.503~-12 Government right 1o establish
conformity of markings. ’

227.503-13 Government right to review,
verify, challenge, and validate asserted
restrictions.

227.503-14 Conformity, acceptarce, and
warranty of computer software and
computer software documentation.

227.503-15 Subcortractor rights in
computer software or computer software
documentation. -

227.503-16 Providing computer software or
computer sofiware documentstion to
foreign governments, foreign contractors,
or international organizatior.s.

27.503-17 Overseas contracts with foreign
sources.

227.504 Contracts under the Smal! Business
Innovative Research Program.

227.505 Contracts fcr special works.

227.506 Contracts for architect-engineer
services.

227.507 Contracior cata repositories.

227.5 Rights in computer software or
computer software documentation.

227.500 Scope of sudpart

This subpart—

(a) Prescribes po!icies and procedures
for the acquisition of computer software
and computer software documertation,
and the rights to use, modify, reproduce,
release, perform, display, or disclosure
such scftviare or documentation. It
impiements requirements in the
following laws and Executive Order:

10 U.S.C. 2302{4)

10 U.S.C. 2305 {subsection (3){4)}
10 U.S.C. 2320

10U.S.C. 2321

10U.S.C. 2325

Executive Order 12591 (subsection

1{bj(6))

(b} Does not apply to computer
software or computer software
documentation acquired under GSA
schedule contracts.

227.501 Definitions.

(a) As used in this subpart. unless
otherwise specifically indicated. the
terms offeror and contractor include an
offeror’s or contractor's subcontractors,
suppliers, or potential subcontractors or
suppliers at any tier.

(b) Other terms used in this subpan
are defined in the clause at 252.227-
7014, “Rights in Computer Software and
Computer Software Documentation."

and commercial computer software
documentation,

221.502-1 Policy.

(a) Commercial computer software or
commercial computer software
documentation shall be acquired under
the licenses customarily provided to the
public unless such licenses are
inconsistent with Federal procurement
law or do not otherwise satisfy user
needs.

fb) Commercial computer software
and commercial computer software

‘documentation shall be obtained

competitively, to the maximum extent
practicable, using firm fixed price
contracts or firm fixed priced orders
under available pricing schedules.

{c) Offerors and contractors shall not
be required to—

(1) Furnish technical information
related to commercial computer
software or commercial computer
software documentation that is not
customarily provided to the public
except for information documenting the
specific modifications made to such
software or documentation to meet the
requirements of a DoD solicitation;

(2) Relinquish 1o, or otherwise
provide, the Government rights to use,
modify, reproduce. release or disclose
commercial computer software or
commercial computer software
documentation except for a transfer of
rights mutuglly agreed upon.

227.502-2 Obtaining commercial
computer software or commercial computer
software documentation. :

Commercial computer software or
commercial computer software
documentation shall be acquired, to the
maximum extent practicable, using the
procedures at 211.70.

227.502-3 Rights in commercial computer
software or commercial computer software
documentation,

(a) The Government shall have only
the rights specified in the license under
which the commercial computer
software or commercia! computer
software documentation was obtained.

{b) If the Government has a need for
rights not conveyed under the license
customarily provided to the public, the
Government must negotiate with the
contractor to determine if there are
acceptable terms for transferring such
rights. The specific rights granted to the
Government shall be enumerated in the.
contract license agreement or an
addendum thereto.

227.502-4 Contract clause.

A specific contract clause governing
the Government's rights in commercial

computer software or commercial
computer software documentation is not
prescribed. As required by 227.502-3,
the Governments rights to use, modify,
reproduce, release, perform, display, or
disclose computer software or computer
software documentation shall be
identified in a license agreement.

227.503 Noncommercial computer
software and noncommercial computer
software documentation.

227.503-1 Policy
{a) DoD policy is to acquire only the

. computer software and computer

software documentation, and the righ's
in such software or documentation,
neces! to satisfy agency needs.

(b) garogcitation:y msecoczu-acts shail—
{1) Specify the computer software or
computer software documentation 1o be

delivered under a contractand the
delivery schedules for the software or
documentation;

(2) Establish or reference procedures
for determining the acceptability of
computer software or computer software
documentation;

(3) Establish separate contract line
items, to the extent practicable, for the
computer software or computer software
documentation to be delivered under s
contract and require offerors and
contractors to price separately each
deliverable data item;

{4) Require offerors to identify, to tire
extent practicable, computer software or
computer software documentation 1o be
furnished with restrictions on the
Government'’s rights and require
contractor’s to identify computer.
software or computer software
documentation to be delivered with
such restrictions prior to delivery.

(c}) Offerors shafl not be required.
either as a condition of being resporisive
to a solicitation or as a condition for
award, to sell or otherwise relinquich to
the Government any rights in computer
software developed exclusively at
private expense except for the software
id;amiﬁed at 227.503-5(a) (3) through
{6).
{d) Offerors and contractors shall not
be prohibited or discouraged from
furnishing or offering to furnish
computer software developed
exclusively at private expense solely

. because the Government’s rights to use,

release, or disclose the software may be
restricted.

227.503-2 Acquisition of noncommerc:al
computsr software and computer software
documentation.

(a) Contracting officers shall work
clesely with data managers and
requirements personnel to assure th.at
computer software and computer

1
1
1
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- software documentation requirements

included in solicitations are consistent
with the policy expressed in 27.503-1.
{b)(1) Data managers or other
requirements personne! are responsible
for identifying the Government's
minimum needs. In addition to desired
software performance, compatibility, or
other techrical considerations, needs
determinations should consider such
factors as multiple site or shared use
requirements, whether the
Government's software maintenance
philosophy will require the right to
modify or bave third parties modify the
software, and any special computer
software documentation requirements.
{2) When reviewing offers received in
response to a solicitation or other
request for computer software or
computer software documentation, data
managers must balance the original

~ assessment of the Government'’s needs

with prices offered.

(c) Contracting officers are responsible
for assuring that, to the maximum extent
practicable, solicitations end contracts—

(1) 1dentify the types of computer
software and the quantity of computer
programs and computer software
documentation to be delivered, any
requirements for multiple user at one
site or multiple cite licenses, and the
format and media in whict the software
or documentation will be delivered;

{2) Establish each type of computer
software or computer software
documentation to be delivered as a
separaie contract lire item {this
requirement may be satisfied by an
Exhibit to the contract):

{3) 1dentify the prices established for
each separately priced deliverable item
of computer software or computer
software documentation under a fixed
price type contract;

{4) Include delivery schedules and
acceptance criteria for each deliverable
item: and,’

(5) Specifically identify the place of
delivery for each deliverable item.

227.503-3 Early identification of computer
software or computer software
documentation to be furnished to the
Government with restrictions or use,
reproduction or disclosure.

(a) Use the provision at 252.227-7017,
“ldentification and Assertion of Use,
Release, or Disclosure Restrictions” in
all solicitations that include the clause
at 252.227-7014, “Rights in
Noncommercial Computer Software and
Noncommercial Computer Software
Documentation.” The provision requires
offerors to identify any computer
software or computer software =~
documentation for which restrictions,
other than copyright. on use,

modification, reproduction, release,
performance, display, or disclosure are
asserted and to attach the idenfification
and assertion to the offer.

{b) Subsequent to contract award, the
clause at 252.227-7014, ‘Rights in
Noncommercial Computer Software and
Noncommercial Computer Software
Documentation™ permits a contractor,
under certain conditions, to make
additional assertions of restrictions. The
prescriptions for the use of that clause
and its alternates are at 227.503-6(a)(1).

227.503-4 Liocense rights.

(a) Grant of license. The Government -

obtains rights in computer software or
computer software documentation,
including a copyright license, under an
irrevocable license granted or obtained
by the contractor which developed the
software or documentation or the
licensor of the software or
documentation if the development
contractor is not the Yicensor. The
contractor or licensor retains all rights
in the software or documentation not
granted to the Government. The scope of
a computer software license is generally
determined by the source of funds used
to develop the software. Contractors or
licensors may, with some exceptions,
restrict the Government'’s rights to use,
release, or disclose computer software
developed exclusively or partially-at
private expense {see 227.503-5 (b) and
{c)). They may not, without the
Government’s agreement (see 227.503-
5(d)) restrict the Government's rights in
computer software developed
exclusively with Government funds or
in computer software documentation
required to be delivered under a
contract.

() Source of funds determination.
The determination of the source of
funds used to develop computer
software should be made at the lowest
practicable segregable portion of the
software or documentation (eg., a
software sub-routine that performs a
specific function). Centractors may
assert restricted rights in a segregable
portion of computer software which
otherwise qualifies for restricted rights
under the clsuse at 252.227-7014,
*Rights in Noncommercial Computer
Software and Noncommercial Computer
Software Documentation.”

227503-5 Gowernmeat rights.

The standard license rights in
computer software that a licensor grants
to the Government are uniimited rights,
government purpose rights, or restricted
rights. The standard license in computer
software documentation conveys
unlimited rights. Those rights are
defined in the clause at 252.227-7614.

In unusual situations, the standard
rights may not satisfy the Government's
needs or the Government may be willing
to accept lesser rights in retwrn for other
consideration. In those cases, a special
license may be negotiated. However, the
licensar is not abligated to provide the
Government greater rights and the
contracting officer is not required to
accept lesser rights than the rights

rovided in the standard grant of

icense. The situations under which a
particular grant of license applies are
enumerated in paragraphs (a) through
(d) of this subsection.

{a) Unlimited rights. The Government
obtains an unlimited rights license in—

(1) Computer software developed
exclusively with government funds;

(2) Computer software documentation
required to be delivered under this
contract;

{3) Corrections or changes to
computer software or computer software
documentation furnished to the
contractor by the government;

(4) Computer software or computer
software documentation that is
otherwise publicly available or has been
released or disclosed by the contractor
or subcontractor without restrictions on
further use, release or disclosure other
than a release or disclosure resulting
from the sale, transfer, or other
assignment of interest in the software to
another party or the sale or transfer of
some or all of a business entity or its
assets to another party;

(5) Computer software or computer
software documentation obtained with
unlimited rights under another
government contract or as a result of
negotiations: or,

6) Computer software or computer
software documentation furnished to
the government, under a government
contract or subcontract with—

(i) Restricted rights in computer
software, limited rights in technical
data, or government purpose license
rights and the restrictive conditions
bave expired; or,

(ii) Government purpose rights and
the contractor's exclusive right to use
such software or documentation for
commercial has expired.

(b) Government purpose nights. (1)
Except as provided at 227.503-5(a), the
Government obtains government
purpose rights in computer software
developed with mixed funding.

{2) The period during which
government purpose rights are effective
is negotiable. The clause at 252.227-
7014 provides a nominal five year
period. Either party may request a
different period. Changes to the
govemnment purpose rights period may
be made st any time prior to delivery of
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the software without consideration from
either party. Longer periods should be
negotiated when a five year period does
not provide sufficient time to
commercialize the software form for
software developed by subcontractors,
when necessary to recognize the
subcontractors’ interests in the software.
(3) The government purpose rights

" period commences upon execution of

the contract, subcontract, letter contract
(or similar contractual instrument),
contract modification, or option exercise
that required development of the
computer software. Upon expiration of
the government purpose rights period,
the Government has unlimited rights in
the software including the right to
permit or euthorize others to use the
data for cormmercial purposes. .

(4) During the gocvernment purpos
rights period, the Gevernment may not
use, or authorize other persons to use,

. computer software marked with

government purpose rights legends for
ccmmercial purposes. The Government

- shall not release or disclose, or

authorize others to release or disclose,
computer software in which it has
government purpose rights to any
person unless—

(i) Prior to release or disclosure, the
intended recipient is subject to the use
and non-disclosure agreement at
227.403-7; or, :

{ii) The intended recipient is a
government contractor receiving access
to the software for performance of a
Government contract that contains the
clause at 252.227-7025. “Limitations on
the Use or Disclosure of Government
Furnished Information Marked with
Restrictive Legends.”

(5) When computer software marked
with government purpose rights legends
will be released or disclosed to a
government contractor performing a
contract that does not include the clause
at 252.227-7025, the contract may be
modified, prior to release or disclosure,
to include such clause in lieu of
requiring the contractor to complete a
use and non-disclosure sgreement.

(6) Contracting activities shall
establish procedures to assure that
computer software or computer software
documentation marked with
government purpose rights legends are
released or disclosed, including a
release or disclosure through a
government solicitation, only to persons
subject to the use and non-disclosure
restrictions. Public announcements in
the Commerce Business Daily or other
publications must provide notice of the
use and non-disclosure requirements.
Class use and non-disclosure
agreements (e.g., egreements covering
all snlicitan‘ong received by the XYZ

company within a ressonable period)
are a;r’ationzed and may be ebtained at
any time prior to release or disclosure
of the government purpose rights
software or documentation. Documents
transmitting government purpose rights
software or documentation to persons
under class agreements shall identify
the specific software or documentation
subject to governmert purpose rights
and the class agreement under which
such software or documentation are
provided. -

‘(c) Restricted rights. (1) The
Government obtains restricted rights in
noncommercial computer software
required to be delivered or otherwise
provided to the government under this
contract that were developed
exclusively at private expense.

{2) Contractors are not required to
provide the Government additional
rights in computer software delivered or
otherwise provided to the Government
with restricted rights. When the
Government has a need for additional
rights, the Government must negotiate
with the contractor to determine if there
are acceptable terms for transferring
such rights. List or describe all software
in which the contractor has granted the
Government additional rights in a
license agreement made part of the
contract (see 227.503-5(d)). The license
shall enumerate the specific additional
rights ted to the Government.

(d) Specifically negotiated license
rights. Negotiate specific licenses when
the parties agree to modify the standard
license rights granted to the Government
or when the Government wants to
obtain rights in computer software in’
which it does not have rights. When
negotisting to obtain, relinquish, or
increase the Government's rights in
computer software, consider the
planned software maintenance
philosophy, anticipated time or user
sharing requirements, and other factors
which may have relevance for a
particular procurement. If negotiating to
relinquishl:'ights in computer softwmge
documentation, consider the
administrative burden associsted with
protecting documentation subject to
restrictions from unauthorized release
or disclosure. The iated license
rights must stipulate the rights granted
the Government o use, modify,
reproduce, release, perform, display, or
disclose the software or documentation
and the extent to which the Government
may authorize others to do so. Identify
all negotiated rights in a license
agreement made part of the contract.

(e} Rights in derivative computer
software or computer software
documentation. The clause at 252.227-
7014 protects the Government's rights in

computer software, computer softwere
documentation, or portions thereof that
the contractor subsequently uses to
prepare derivative software or
subsequently embeds or includes in
other software or documentation. The
Government retains the rights it
obtained under the development
contract in the unmodified portions of
the derivative software or
documentation.

§227.503-8 Contract clauses. =

(a)(1) Use the clause at 252.227-7014,
*Rights in Noncommercial Computer
Software and Noncommercial Computer
Software Documentation” in
solicitations and contracts when the
successful offeror{s) will be required to
deliver computer software or computer
software documentation. Do not use the
clause when the only deliverable items
are technical data (other than computer
software documentation), commercial
computer software of commercial
computer software documentation,
commercial items (see 227.402-3),
special works (see 277.505), contracts -
under the Small Business Innovative
Research Program (see 227.404), or in
Architect-Engineer and construction
contracts (see 227.407).

(2) Use the clause with the Alternate”
1in research contracts when the
contracting officer determines, in
consultation with counsel, that public
dissemination by the contractor would

(i) In the interest of the Government,

and,

(ii) Facilitated by the Government
relinquishing its right to publish the
work for sale, or to have others publish
the work for sale on behalf of the
Government.

(b} Use the clause at 252.227-7019,
*“Validation of Asserted Restrictions—
Computer Software” in solicitations and
contracts that include the clause at
252.227-7014. The clause provides
procedures for the validation of asserted
restrictions on the Government's rights
to use, release, or disclose computer
software. )

{c) Use the clause at 252.227-7037,
*“Validation of Asserted Restrictions”, in
solicitations and contracts that include
the clause at 252.227-7014 when the
contractor will be required to deliver
noncommercial computer software
documentation (technical dats). The
clause implements statutory
requirements under 10 U.S.C. 2321.
Paragraph (d) of the clause contains
information that must be included in a
formal challenge.

(d) Use the clause at 252.227-7016,
*Rights in Bid or Proposal Data”, in
solicitations end contracts when the

P L S
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Government anticipates a need to use,
subsequent to contract award, computer
software or computer software
documentation included in & bid or
proposal that are not required to be
delivered under the contract.

{e) Use the clause at 252.227-7025,
“Limitations on the Use or Disclosure of
Government Furnished Information
Marked with Restrictive Legends”, in
solicitations and contracts when it is
anticipated that the Government will
provide the contractor, for performance
of its contract, computer software or
computer software documentation
marked with another contractor’s
restrictive legend(s).

{f) Use the provision at 252.227-7028,
“*Technical Data or Computer Software

Previously Delivered to the. )

" Government”, in solicitations when the
resulting contract will require the
contractor to deliver computer software
or computer software documentation.
The provision requires offerors to
identify any software or documentation
specified in the solicitation as
deliverable items that are the same or
substantially the same as software or
documentation which the offeror has
delivered or is obligated to deliver,
either as a contractor or subcontractor,
under any other federal agency contract.

227.503-7 [Reserved]

227.503-8 Deferred delivery and deferred
ordering of computer software and
computer software documentation.

(8) Deferred delivery. Use the clause at
252.227-7026, ‘‘Deferred Delivery of
Technical Data and Computer
Software”, when it is in the
Government's interests to defer the
delivery of computer software or
computer software documentation. The
clause permits the contracting officer to
require the delivery of data identified as
*deferred delivery” data or computer
software at any time until two years
after acceptance by the Government of
all items (other than technical date or
computer software) under the contract
or contract termination, whichever is
later. The otligation of subcontractors or
suppliers to deliver such data expires
two years after the date the prime
contractor accepts the last item from the
subcontractor or supplier for use in the
performance of the contract. The
contract must specify the computer
software or computer software
documentation that is subject to
deferred delivery. The contracting
officer shall notify the contractor
sufficiently in advance of the desired
delivery date for such software or
documentation to permit timely
delivery.

(b) Deferred ordering. Use the clause
At 252.227-7027, *“De Ordering of
Technical Data or Cemputer Software”,
when a firm requirement for softv. are or
documentation has not been established
prior to contract award but there is a
potential need for computer software or
computer software documentation.
Under this clause, the contracting
officer may order any computer software
or computer software documentation
generated in the performance of the
contract or any subcontract thereunder
at any time until three years after
acceptance of all items {other than
technical data or computer software)
under the contract or contract
termination, whichever is later. The
obligation of subcontractors to deliver
such technical data or computer
software expires three years after the
date the contractor accepts the last item
under the subcontract. When the
software or documentation are ordered,
the delivery dates shall be negotiated
and the contractor compensated only for
converting the software or
documentation into the prescribed form,
reproduction costs, and delivery costs.

227.503-9 Copyright

{a) Copyright license. (1) The clause at
252.227-7014, “Rights in
Noncommercial Computer Software and
Noncommercial Computer Software
Documentation”, requires a contractor
to grant, or obtain for the government
license rights which permit the
government to reproduce the software or
documentation, distribute copies,
perform or display the software or
documentation and, through the right to
modify data, prepare derivative works.
The extent to which the government,
and others acting on its behalf, may
exercise these rights varies for each of
the standard data rights licenses
obtained under the clause. When non-
standard license rights in computer
software or computer software
documentation will be negotiated,
negotiate the extent of the copyright
license concurrent with negotiations for
the data rights license. Do not negotiate

-copyright licenses for computer

software that provide less rights than
the standard restricted rights in
computer software license. For
computer software documentation, do
not negotiate a copyright license that
rovides less rights than the standard
imited rights in technical data license.
(2) The clause at 252.227-7013 does

" not permit a contractor to incorporate a

third party’s copyrighted software into a
deliverable software item unless the
contractor has obtained an appropriate
license for the Government and, when
applicable, others acting on the

Government's behalf, or has obtained
the contracting officer’s written
approval to do so. Grant approval to use
third party copyrighted software in
which the Government will not receive
a copyright license only when the
Government's requirements cannot be
satisfied without the third party
material or when the use of the third
party material will result in cost savings

-to the Government which outweigh the

lack of a copyright license.

(b) Copynight considerations—special
works. See 227.505 for copyright
oonski;lerations when acquiring special
works.

227.503-10 Contractor identification and
marking of computer software or computer
software documentation to be fumished
with restrictive markings.

(a) Identification requirements. (1)
The solicitation provision at 252.227~
7017, “'ldentification and Assertion of
Use, Release, or Disclosure
Restrictions"”, requires offerors to
identify prior to contract award, any
computer software or computer software
documentation that an offeror asserts
should be provided to the Government
with restrictions on use, modification,
reproduction, release or disclosure. This
requirement does not apply to
restrictions based solely on copyright.
The notification and identification must
be submitted as an attachment to the
offer. If an offeror fails to submit the
Attachment or fails to complete the
Attachment in accordance with the
requirements of the solicitation
provision, such failure shall constitute a
minor informality. Provide offerors an
opportunity to remedy a minor
informality in accordance with the
procedures at FAR 14.405 or 15.607. An
offeror’s failure to correct an informality
within the time prescribed by the
contracting officer shall render the offer
ineligible for award.

(2) The procedures for correcting
minor informalities shall not be used to
obtain information regarding asserted
restrictions or an offeror’s suggested
asserted rights category. Questions
regarding the justification for an
asserted restriction or asserted rights
category must be pursued in accordance
with the procedures at 227.503-13.

(3) The restrictions asserted by a
successful offeror shall be attached to its
contract unless, in accordance with the
Krocadures at 227.503-13, the parties

ave agreed that an asserted restriction
is not justified. The contract Attachment
shall provide the same information
regarding identification of the computer
software or computer software
documentation, the asserted rights
category, the basis for the assertion, and
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the name of the person asserting the
restrictions as required by paragraph (d)
of the solicitation provision. Subsequent
to the contract award, the clause at
252.227-7014, “Rights in
Noncommercial Computer Software and
Noncommercial Computer Software
Documentation”, permits a contractor to

- make sdditional assertions under

certain conditions. The additional
assertions must be made in accordance
with the procedures and in the format
prescribed by that clause.

(4) Neither the pre- or post-award
assertions made by the contractor nor
the fect that certain assertions are
identified in the Attachment to the
contract, determine the respective rights
of the parties. As provided at 227.503-
13, the Goverament has the right to
reviéw, verifv, chellenge and validate

“restrictive markings. ’

{5) Information prcvided by offerors
in response to the solicitation provision
may be used in the source selection
process to eveluate the impact on
evaluation factors that may be created
by restrictions on the Government's
ability to use computer software or
computer scftware documentation.

{b) Contractor marking requiremeats.
The clause a! 252.227-7014, 'Rights in
Noncommercial Computer Sofiware and
Noncommercial Computer Software
Documentation” requires—

(1) A contractor who desires to restrict
the Government's rights in computer
software or computer software
documentation to place restrictive
markings on the software or
documentation, provides instructions
for tke placement of the restrictive
markings, and authorizes the use of
certain restrictive markings. When it is
anticipated that the software will or may
be used in combat or situations which
simulate combat conditions, do not
permit contractors to insert instructions
into computer programs that interfere
with ar delay operation of the software
to display a restrictive rights legend or
other license notice.

(2) The contractor to deliver, furnish,
or otherwise provide to the Government
any computer software or computer
software documentation in which the
Government has previously obtained
rights with the Government's
preexisting rights in that software or
documentation unless the parties have
agreed otherwise or restrictions on the
Government's rights to use, modify,
reproduce, release, or disclose the
software or documentation have
expired. When restrictions are still
applicable, the contractor is permitted
to mark the software or documentation
with the appropriate restrictive legend.

(c) Unmarked computer software or
computer software documentation. (1)
Computer software or computer
software documentation delivered or
otherwise provided under a contract
without restrictive markings shall be
presumed to have been delivered with
unlimited rights and may be relaased or
disclosed without restriction. To the
extent practicable, if a contractor has

uested permission (see 227.503-
;‘:)?c)(z)) to correct an inadvertent
omission of markings, do not release or
disclose the software or documentaticn
pending evaluation of the request.

{2) A contractor may request
permission to have appropriate legends
placed an unmarked computer software
or computer software documentation at
its expense. The request must be
received by the contracting officer
within 6 months following the
furnishing or delivery of such software
or documentation, or any extension of
that time approved by the contracting
officer. The person meking the request
must:

(i) 1dentify the software or
documentation that should have been
marked; and,

(ii) Demonstrate that the omission of
the marking was inadvertent, the
proposed marking is justified and
conforms with the requirements for the
marking of computer software or
computer software documentation
contained in the “Rights in
Noncommercial Computer Software and
Noncommercial Computer Software
Documentation” clause at 252.227-
7014; and,

(iii) Acknowledge, in writing, that the
Government has no libility with
respect to any disclosure, reproduction,
or use of the software ar documentation
made prior to the addition of the
marking or resulting fram the amission
of the marking.

(3) Contracting officers should grant
permission to mark only if the software
or documentation were not distributed
outside the Government or were
distributed outside the Government
with restrictions on further use or
disclosure.

. 2271.503-11 Contractor procedures snd

records.

(a) The clause at 252.227-7014,
“Rights in Noncommercial Computer
Software and Noncommercial Computer
Software Documentation” requires a
cantractor, and its subcontractors or
suppliers that will deliver computer
software or computer software
documentation with other than
unlimited rights, to establish and follow
written procedures to assure that
restrictive markings are used only when

authorized and to maintain records to
justify the validity of restrictive

markings.

) Tge clause at 252.227-7019,
“Validation of Asserted Restrictions—
Computer Software”, requires
contractors and their subcontractors or
suppliers at any tier to maintain records
sufficient to justify the validity of
markings that assert restrictions on the
use, modification, reproduction, release,
performance, display, or disclosure o
computer software. :

227.503-12 Government right to establish
conformity of markings. T

{a) Nonconforming markings. (1)
Authorized ings are identified in
the clause at 252.227-7014, “Rights in
Noancommercial Computer Software and
Noncommercial Computer Software
Documentation.” All other markings are
nonconforming markings. An
authorized marking that is not in the
form, or differs in substance, from the
marking requirements in the cleuse at
252.227-7014 is also a nonconforming
marking.

(2) The correction of nonconforming
markings on computer software is not
subject to 252.227-7019, *Vealidation of
Asserted Restrictions—Computer
Software" and the carrection of non-
conforming markings on computer
software documentation (technical datz)
is not subject to0 252.227-7037,
“Validation of Asserted Restrictions.
To the extent practicable, the
contracting officer should return
computer software or computer soitware
documentation bearing nonconforming
markings to the person who has placed
the nonconforming markings on the
software or documentation to provide
that person an opportunity to correct or
strike the nonconforming markings at
that person’s expense. If that person
fails to correct the nonconformity and
return the corrected software or
documentation within 60 days
following the person’s receipt of the
software or documentation, the
contracting officer may correct or strike
the nonconformity at that person’s '
expense. When it is impracticable to
return computer software or computer
software documentation for carrection,

‘contracting officers may unilaterally

correct any nonconforming markings at
Government expense. Prior to
correction, the software or
documentation may be used in

.accordance with the proper restrictive

marking.

(b) Unjustified markings. (1) An
unjustified marking is an authorized
marking that does not depict accurately
restrictions applicable to the

.Government'’s use, modification,
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reproduction, release, or disclosure of
the marked computer software or
computer software documentation. For
example, a restricted rights legend _
placed on computer software developed
under a Government contract either
exclusively at Government expense or
-with mixed funding (situations under
which the Government obtains
unlimited or govaméngm pu{&ose

rights) is an unjustified marking.

g(l;!) Contracﬁxlxgsgfﬁcers have ghe right
to review and challenge the validity of
unjustified markings. However, at any
time during performance of & contract -
and aotwithstanding the existence of a
formal challenge, the contracting officer
and the person who has asserted a
restrictive marking may agree that the
restrictive marking is not justified. Upon
“such agreement, the contracting officer
may, 8t his or her election, either—

(1) Strike or correct the unjustified
marking at that person’s expense; or,

(ii) Return the computer software or
computer software documentation to the
person asserting the restriction for
correction at that person’s expense. If
the software or documentation are
returned and that person fails to correct
or strike the unjustified restriction and
return the corrected software or
documentation to the contracting officer
within sixty (60) days following receipt
of the software or documentation, the
unjustified marking shall be corrected or
stricken at that person’s expense.

227.503-13 Government right to review,
verity, challienge and validate asserted
restrictions. ‘

(a) General. An offeror’s or
contractor’s assertion(s) of restrictions
on the Government's rights to use,
modify, reproduce, release, or disclose
computer software or computer software
documentation do not, by themselves,
determine the extent of the :
Government's rights in such software or
documentation. The Government may
require an offeror or contractor to
submit sufficient information to permit
an evaluation of a particular asserted
restriction and may challenge asserted
restrictions when there are reasonable
grounds to believe that an assertion is
not valid.

(b) Reguests for information.
Contracting officers should have a
reason to suspect that an asserted
restriction might not be correct prior to
requesting information. When
requesting information, provide the
offeror or contractor the reason(s) for
suspecting that an asserted restriction
might not be correct. A need for
additional license rights is not, by itself,
a sufficient basis for requesting
information concerning an asserted

restriction. Follow the procedures at
227.503-5(d) when additional license
rights are needed but there is no basis
to suspect that an asserted restriction
right not be valid.

(c) Transacting matters directly with
subcontractors. The clause at 252.227-
7019 obtains the contractor’s agreement
that the Government may transact
matters under the clause directly with a
subcontractor or supplier at any tier,
without creating or implying privity of
contract. Contracting officers should
permit a subcontractor or supplier to
transact challenge and validation
matters directly with the Government
when—

{1) A subcontractor’s or supplier's
business interests in its technical data
would be compromised if the data were
disclosed to a Eigher tier contractor; or,

(2) There is reason to believe that the
contractor will not respond in a timely
manner to a challenge and an untimely
response would jeopardize a
subcontractor’s or supplier’s right to
assert restrictions; or,

(3) Requested to do so by a
subcontractor or supplier.

{d) Challenging asserted restrictions.
(1) Pre-award considerations. The
challenge procedures in the clause at
252.227-7019, “Validation of Asserted
Restrictions—Computer Software”
could significantly delay competitive
procurements. Therefore, avoid
challenging asserted restrictions prior to
a competitive contract award unless
resolution of the assertion is essential
for successful completion of the
procurement.

(2) Camputer software
documentation.Computer software
documentation is t ical data.
~ Challenges to asserted restrictions on
the Government’s rights to use, modify,
reproduce, release, perform, display, or
disclose computer software
documentation must be made in
accordance with the “Validation of
Asserted Restrictions” clause, 252.227-
7037, and the guidance at 227.403-13.
The procedures in that clause
implement requirements contained in
10-U.S.C. 2321. Resolution of questions
regarding the validity of asserted
restrictions the process described
at 227.403-12(b)(2) is strongly :
*'(3) Computer software

3) Computer s0 .

(i) Asseripgd restrictions should be
reviewed before acceptance of the
computer software deliverable undera ,
contract. The Government’s right to

challenge an assertion expires 3 years
after final payment under the contract or
three years after delivery of the

software, whichever is later. Those
limitations on the Government’s

challenge rights do not apply to
software that is publicly available, has
been furnished to the Government
without restrictions, or has been
otherwise made availa’le without
restrictions.

{ii) Contracting officers must have
reasonable grounds to challenge the
current validity of an asserted
restriction. Before challenging an
asserted restriction, carefully consider
all available information pertaining to
the asserted restrictions.

- Resolution of questions regarding the
validity of asserted restrictions using the

- process described at 227.503-12(b)(2) is

strongly encouraged. After
consideration of the situations described
in 227.503-13(c}, contracting officers
may request the person asserting a
restriction to furnish a written
explanation of the facts and supporting
documentation for the assertion in
sufficient detail to enable the
contracting officer to determine the
validity of the assertion. Additional
supporting documentation may be
requested when the explanation
provided by that person does not, in the
contracting officer’s opinion, establish
the validity of the assertion.

(iii) Assertions may be challenged
whether or not supporting
documentation was requested.
Challenges must be in writing and
issued to the person asserting in
restriction.

(4) Extension of response time. The
contracting officer, at his or her
discretion, may extend the time for
response contained in a challenge, as
appropriate, if the contractor submits a
timely written request showing the need
for additional time to prepare a
response.

(e) Validating or denying asserted
restrictions. (1) Contracting officers
must promptly issue a final decision
denying or sustaining the validity of
each challenged assertion unless the
parties have agreed on the disposition of
the assertion. When a final decision
denying the validity of an asserted
restriction is made following a timely
response to a challenge, the Government
is obligated to continue to respect the
asserted restrictions-through final
disposition of any appeal unless the
Agency Head notifies the person
asserting the restriction that urgent or
compelling circumstances do not permit
the Government to continue to respect
the asserted restriction. See 252.227-
7019(g) for restrictions applicable
following a determination of urgent and
compelling circumstances.

(ZFGOnly a contracting officer’s final
decision, or actions of an agency Board
of Contract Appeals or a court of
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competent jurisdiction, that sustain the
validity of an asserted restriction
constitute validation of the restriction.

(f) Multiple challenges to an asserted
restriction. When more than one
contracting officer challenges an
asserted restriction, the contracting .
officer who made the earliest challenge
is respensible for coordinating the
Government challenges. That
contracting officer shall consult with all
other contracting officers making
challenges, verify that all challenges
apply to the same asserted restriction
and, after consulting with the
contractor, subcontractor, or supplier
asserting the restriction, issue a
schedule that provides that person a
reasonzble opportunity to respond to
each challenge.

§227.503-14 Conformity, acceptance, and
warranty of computer software and .
computer software documentation.

(a) Computer software
documeritation. Computer software
documentatiorn is technical data. See
227.403-14 for appropriate guidance
and statutory requirements.

(b} Cormiputer software. (1) Confor:nity
and acceptance. Solicitations and
contracts requiring the delivery of
computer software shall specify the
requirements the software must satisfy
to be acceptable. Contracting officers, or
their authorized representatives, are
responsitle for determining whether
computer software tendered for
acceptance conforms to the contractual
requirements. Except for nonconforming
restrictive markings (follow the
procedures at 227.503-12(a) if
nonconforming markings are the sole
reason computer software tendered for
acceptance fails to conform to
contractua! requirements), do not accept
software thet does not conform in all
respects o appiicable contractual
requirements. Correction or replacement
of nonconforming software, or an
equitable reduction in contract price
when correction or replacement of the
nonconforming data is not practicable or
is not in the Government's interests,
shall be accomplished in accordance
with—"

(i) The provisions of a contract clause

providing for inspection and acceptance

of deliverables and remedies for
nonconforming deliverables; or,

(i) The procedures at FAR 46.407(c)
through (g), if the contract does not
contain an inspection clause providing
remedies for nonconforming
deliverables.

{2) Warranties.

(i) Weapon systems. Computer
software that is a component of a
weapon system or major subsystem

should be warranted as part of the
weapan system warranty. Follow the
procedures at 246.770. o .

{ii} Non-weapon systems. Approval of
the chief of the contracting ofhce must
be obtained to use a computer software
warranty otber than a weapon system
warranty. Consider the factors at FAR
46.703 in deciding whether to obtain a
computer software warranty. When
agpmval for 8 warranty has been
obtained, the clause at 252.246-7001,
“Warranty of Data", and its alternates,
may be appropriately modified for use
with computer software or a
procurement specific clause may be
developed.

§227.503.15 Subcontractor rights in
computer software or computer software
documentation.

(a) Subcontractors and suppliers at all
tiers should be provided the same
protection for their rights in computer
software or computer software
documentation as is provided to prime
contractors.

(b) Tke clauses at 252.227-7019,
"Validation of Asserted Restrictions—

" Computer Software’ and 252.227-7037,

*Velidation of Asserted Restrictions”,
obtain a contractor’s agreement that the
Government’s transaction of validation
or challenge matters directly with
subcontractors at any tier does not
establish or imply privity of contract.
When a subcontractor or supplier
exercises its right to transact validation
matters directly with the Government,
contracting officers shall deal directly
with such persons, as provided at
227.503-13(c) for computer software
and 227.403-13(c}{(3) for computer
software documentation (technical
data). _

{c) Require prime contractors whose
contracts include the following clauses
to include those clauses, without
modification except for appropriate
identification of the parties, in contracts
with subcontractors or suppliers who
will be furnishing computer software in
response to a Government requirement
{See 227.403~15(c) for clauses required
when subcontractors or suppliers will
be furnishing computer software
documentation (technical data)}—

(1) 252.227-7014, “Rights in
Noncommercial Computer Software and
Noncommercial Computer Software
Documentation’’;

(2) 252,227-7019, **Validation of
Asserted Restrictions—Computer
Software™; - :

(3) 252.227.7025, “Limitations on the
Use or Disclosure of Government
Furnished Information Marked with
Restrictive Legends’’; and,

(4) 252.227.7028, ‘Technical Data or
Computer Software Previously

. Delivered to the Government"'.

{d) Do not require contractors to have
their subcontractors or suppliers at any
tier relinquish rights in technical data to
the contractor, a higher tier
subcontractor, or to the Government, as
8 condition for award of any contract,
subcontract, purchase order, or similer
instrument except for the rights
obtained by the Government under the
provisions of the *Rights in Computer
Software and Computer Software
Documentation” clause contained in the
contractor’s contract with the:
Government.

227.503-16 Providing computer software
or computer software documentation to
foreign governments, foreign contractors,
or international organizations.

Computer software or computer
software documentation may be
released or disclosed to foreign
governments, foreign contractors, or
international organizations only if
release or disclosure is otherwise
permitted both by Federal export
controls and other national security
laws or regulations. Subject to such laws
and regulations, the Department of
Defense— :

(a) May release or disclose computer
software or computer software

- documentation in which it has obtained

unlimited rights to such persons or
authorize the use of such data by those
persons.

(b) Shall not release or disclose
computer software or computer software
documentation for which restrictions on
use, release, or disclosure have been
asserted to such persons, or authorize
the use of such data by those persons,
unless the intended recipient is subject
to the same provisions as included in
the use and non-disclosure agreement at
227.403-7 and the requirements of the
clause at 252.227-7014 governing use,
release, or disclosure of such data have
been satisfied.

227.503-17 Overseas contracts with
foreign sources.

(a) The clause at 252.227-7032,
*Rights in Technical Data and Computer
Software (Foreign)" may be used in
contracts with foreign contractors to be
performed overseas, except Canadian
purchases (see 252.503-17(c))} in lieu of
the clause at 252.227-7014, “Rights in
Noncommercial Computer Software and
Noncommercial Computer Software
Documentation” when the Government
requires the unrestricted right to use,
modify, reproduce, release, or disclose
any computer software or computer
software documentation to be delivered
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minor modification to meet the requirements
of the procuring agency.

(4) Computer software means computer
programs, source code, source code listings,
object code listings, design details, ‘
slgorithms, processes, flow charts, formulae,
and related material that would enable the
software to be reproduced, recreated, or
recomplied. Computer software does not
include computer databases or computer
software documentation.

(5) Commercial computer software
documentation means owner's manuals,
user’s manusls, installation instructions,
operating instructions, and other similar
‘items, regardless of storage medium, that
explain the capabilities of the commercial
computer software or provide instructions for
using the commercial computer software.

(6) Computer database means e collection
of recorded data in a form capsable of being
processed by 8 computer. The term does not
include computer software. )

(7) Computer program means a set of
instructions, rules, or other routines,
recorded in a form that is capable of causing
a computer 1o perform a specific operation or
series of operations.

(8) Minor modification means:

(i) For commercial items, a modification
that does not significantly alter the
nongovernmental function or essential
physical characteristics of an item or
component. or change the purpose of 3
process. or is of the type customarily
performed in the commercial market place.

(i1) For commercial computer software, 8
modification that does not significantly alter
the nongoveramental function or purpose of
the software or is of the tvpe customarily
provided irc the commercial marker place.

(9) Existing or prior source meens entities
that are furnishing or previously furnished
items or software to the Government. in
accordance with Government unique product
descriptions. drawings, or specificaticns, that
have not been sold to the public and are
being repleced by commercial items or
comrpercial computer software.

(c) The offeror {insert name of offeror)
hereby cert:fies that:

(1) The product(s) offered are commercial
items or commercial computer software
documentation that satisfy the criteria at
paragreph—

. (b)2)i);

— (b)2)ii);

M)(2)(iii): or

— (®){2)(iv} of this provision.

The product(s) offered are commerciel
computer software that satisfy the criterie at
peragraph(s}— :

— ()3}

{b)(3)(ii);
(b)(3}iiii): or
(b)(3){iv) of this provision.

13} Ti:e product(s) offered in response to
this solicitation is (are}—

Identical to the product(s)
previously furnished to the Government; or,

A minor modification of a
product(s) previously furnished to the
Governmesrt.

. " - L 4 : ]

252.211-7015 Mvodmd Reserved]
12. Section 252.211-7015 is removed
and reserved.

252.211-7016 [Removed and Reserved)
13. Section 252.211-7016 is removed
and reserved.

252.211-7017 [Removed and Reserved]
14. Section 252.211-7017 is removed
and reserved. ’

252.222-7021 [Amended)
15. Section 252.211-7021(b)(1) is

. amended by adding an additional clause

at the end of the clause list reading
**252.227-7015 Technical Data—
Commercial ltems.” .

16. Section 252.227-7013 is revised to
read as follows:

252.227-7013 Rights in technical data—

Noncommercial items. .
As prescribed in 227.403-6(2), use the
following clause: :

RIGHTS IN TECHNICAL DATA—
NONCOMMERCIAL ITEMS (XXX 1994)

(a) Definitions. As used in this clause:

(1) Computer data base means & collection
of deta recorded in @ form capable of being
processed by a computer. The term does not
include computer software.

(2) Computer program means e set of
instructions, rules, or routines recorded in a

form that is capable of causing @ computer to .

perform a specific operation or series of
operations.

(3) Computer software means computer
programs, source code, source code listings,
object code listings, design details,
algorithms, processes, flow charts, formulae
and related materia) that would enable the
software to be reproduced. recreated, or
recompiled. Computer software does not
include computer data bases or computer
software documentation.

(4) Computer software documentation
means owner’s manuals, user’s manuals,
installation instructions, operating
instructions, and other similar jtems,
regardless of storage medium, that explain
the capatilities of the computer software or
provide instructions for using the software.

- (5) Detailed manufacturing or process data
means technical data that describe the steps,
sequences, and conditions of manufacturing,
processing or assembly used by the
manufacturer to produce an item or
component ar to perform & process.

{6) Developed means that an item,
component, or process exists and is
workable. Thus, the item or componert must
bave been constructed or the process
practiced. Worksbility is generally
established when the item, component, or
process has been analyzed or tested
sufficiently to demonstrate 1o reasonable
people skilled in the applicable art that there
is a high probebility that it will operste as
intended. Whether, bow much, and what "
type of analysis or testing is required to
establish worksbility depends op the nature
of the item, component, or process, and the
state of the art. To be considered

*developed”, the item, component, or
process need not be at the stage where it
could be offered for sale or sold on the
commercial market, nor must the item,
component or process be actually reduced to
practice within the meaning of Title 35 of the
United States Code.

(7) Development exclusively at private
expense means development was
accomplished entirely with costs charged to
indirect cost pools, costs not allocated to a
government contract, or any combination
thereof.

(i) Private expense determinations should
be made at the lowest practicable Jevel.

(ii) Under fixed price contracts, when 1otal
costs are greater than the firm fixed price or
ceiling price of the contract, the additional
development costs necessary to complete
development shall not be considered when
determining whether development was at
Government, private, or mixed expense.

(8) Developed exclusively with governme:.t
funds means development was not
sccomplished exclusively or partially at
private expense. ‘

(8) Developed with mixed funding means
development was sccomplished partiaily
with costs charged to indirect cost pools and/
or costs not allocated to 8 government
contrect, and partially with costs charged
directly to a government contract.

(10) Form, fit, and function doto means
technical data that describes the required
overzall physical, functional, and perfcrmence
characteristics, (along with the qualification
requirements, if applicable) of ap item,
component, or process to the extent
pecessary to permit identification of
physically and functionally interchangeable
items.

(11) Government purpose means any
activity in which the United States
Government is a party, including cooperative
agreements with international or multi-
nstione] defense organizations, or sales or
transiers by the United States Government to
foreign governments or international
organizations. Government purposes include
competitive procurement, but do not include
the rights to use, modify, reproduce, release,
perform, display, or disclose technical dsta
for commercial purposes or suthorize others
to do so.

{12) Government purpose rights means the
rights to—

(i) Use, modify, reprocuce, release,
perform, display, or disclose technica) data
wi‘tihin the government without restriction;
and, .

(ii) Release or disclose technical data
outside the government and suthorize
persons to whom releass or disclosure has
been to use, modify, reproduced, release,
perform, display, or disclose that data for
United States government purposes.

(13) Limited rights means the rights to use,
modify, reproduce, release, perform, display.
or disclose technical data, in whole or in
part, within the government. The
Government may not, without the written
permission of the party asserting limited
rights, release or disclose the tecknica! datz
outside the government, use the technical
data for manufacture, or authorize the
technical dsta to be used by another part:..
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except thet the Government may reproduce,
release or disclose such data by persons
outside the government if reproduction,
release, disclosure, or use is—

[7) Necessary for emergercy repair and
overhaul; or,

(ii) A release or disclosure of technical data
(other than detailed manufacturing or process
data) to, ar use of such data by, s fareign
governmen! that is in the interest of the
Governmen! &nd is required far evaluation or
informational purposes; and,

(iii} Subject to a prohibition on the further
reproduction, release, disclosure, or use of
the technical data; and,

(iv) The contractor ar_subcontractor
asserting the restriction is notified of such
reproduction, release, disclosure, or use.

(14) Technica! date means recorded
information, regerdless of the form or method
of the recording, of e scientific or technical
nature {including computer software
dotumentation). The term does not include
computer software or date incidental to
contract administration, such as financial
and/or ma t information.

(15) Unlimited rights means rights to use,
modify, reproduce, perform, dispiay, release,
or disclose technical date in whole or in part,
in any manner, and for any purpose
whatsoever, and to bave or autharize others
to do so.

(b) Rights in technical data. The contractor

grants or shsll obtain for the government the -

following royaity free, woridwide,
nonexclusive, irrevocable license rights in
technical data other than computer software
documentation (see 252.227-7014 for rights
in computer software documentation):

(1) Unlimited rights. The Government shali
have unlimited rights in technical dats that
are—

{i) Data pertaicing to an item, component,
or process which has been or will be
developed exclusively with government
funds:

(i3) Studies. anelyses, test data, or similar
date produced for this contract, when the
study, enelysis, test, or similar work was
specified as an element of performance.

(iii) Created exclusively with government
funds in the performeance of & contract that
does not require the development,
manufacture, construction, or production of
items, components, or processes.

(iv) Form, fit, end function date:

(v) Necessery for instalistion, operation,
maintenance, or training purposes {other
than detailed manufacturing or process dats);

(vi) Corrections or changes to technicel
data furnished tc the contractor by the
Government: :

{vii) Otherwise publicly available or have
been released or disclosed by the contractor
or subcontractor without restrictions on
further use, release or disclosure, other than
a release or disciosure resuiting from the sale,
transfer, or other assignment of interest in the
technical dete to another party or the saje or
transfer of some or al! of & business entity or
its assets to enother party;

{viii) Data in which the Government has
ohtained unlimited rights under another
government contract or as & result of
negotiations: or

(ix) Deta furnished to the government,
under this or sny other government contract
ar subcontract thereunder, with: :

(A) Government purpose license rights
limltdl!&hnd&omn tio:(rs)
has/heve expired: ar,

(B) Government purpose rights amd the
contractor's exclusive right to use such data

for cornmercial purposes hes expired.

(2} Government rights. () The
Government shall have government purpose
rights for 8 five year period, or such other

- d\.i al .

period as may be negotisted, in t
date—

{A) That pertain to itams, companents, ar
processes loped with mixed funding
except when the Government is entitled to
unlimited rights in such data es provided in -
{b)(ii) and (b){iv) through bXix) of this

se; or,

(B) Created with mixed funding in the
performance of a contract that does not
require the development, manufacture,
construction, or production of ftems,

companenis, Gr PrOCESES.

(ii) The five year period, or such other
period as may have been aegotiated. shall
commence upod execution of the contract,
subcontract, letter contract {or similar
odioation o & red
modification, or option exercise that requi
development of the items, components, or
processes or creation of the dats described in
(b)(2)(3)(B). Upon expiretion of the five year
or other negoti jod, the Government
;hall have unlimited rights in the technical

ata.

(iii) The Government shall not release or
disclose technical data in which it has
government rights unless—

(A) Prior to release or disclosure, the
intended recipient is subject to the non-
disclosure agreement at 227.403-7; or,

(B) The recipient is 8 government
contractor receiving access to the data for
performance of &8 government contract that
contains the clause at 252.227-7025,
*“Limitations on the Use or Disclosure of
Goverrment Furnished Information Marked
with Restrictive Legends.” ‘

{iv) The contractor has the exclusive right,
including the right to license others, to use
technical data in which the government has
obtained government purpose rights under
this contract for emy commercial purpose
during the time period spec]iﬁed ‘ilnthe bed
government purpose rights legend prescri
in paragraph (N(2) of this clause.

(3) Limited Rights. (i) Except as provided
in subparagraphs (b){1)(ii) and (b)(1){iv)
through (b)(1){ix) of this clause, the
Government shall have limited rights in
technical date— :

{A) Pertaining to items, components, or
processes developed exclusively al private
expense and marked with the limited rights
legend preacribed in paragraph {f) of this
clause; or, .

(B) Created exclusively m private axpense
in the performance of a contract that does not
require the development, manufacture,
construction, or production of htems,
companents, Or Processes.

(i1) The Government shall require a
recipiem of limited rights data for emergency
repair or overbaul to destroy the data and all

cupie; inits ;;o&uwlon promptly fo’ﬂowing
completion of the emergency repair/overhsul
and to notify the Contractor that the data
have been destroyed.

(iii) The contractor, #ts subcontractors, and
suppliers are not required to provide the
Government sdditions] rights to use, modify,
reproduce, relesse, or disclose technical data
furnished to the Government with limited
rights. Howewer, if the-Government desires to
obtain additional rights in teckmnical data in
which it has ln;ia!ad rights, the contractor
agrees to promptly emter into negotiations
with the contrecting officer to determine
whether there sre acceptable terms for
transforriag such rights. All sechnical data in
which the contrector hes the
Governmsnt additional rights shall be listed
or described in a license made
part of the contract The license shali
enumarste the additional rights granted the
Government in such data.

(4) Specifically negotiated license rights.
The standard License rights granted to the
Government under subparagraphs (b)(1)
through (bX3) of this clause, including the
period during which the Government shail
have government purpose rights in technical
data, may be madified by mutual egreement
to provide such rights ss the parties consider
appropriate bat shall not provide the :
Government lesser rights than are
enumerated i paragraph (a)(13) of this
clause. Any rights 8o negotiated shall be
identified in e license agreement made part
of this contract. ,

(5) Prior government rights. Technical data
that will be delivered, furnished. or
otherwise ided to the Government under
this contract, in which the Governmeat has
previously obtained rights shall be delivered.
furnished, or provided with the pre-existing
rights, unless—

(i) The parties have agreed otherwise: or,

{(ii) Any restrictions on the Government's
rights to use, modify, reproduce, release,
perform, display, or disclose the dala have
expired or no langer apply.

(6) Release fram liability. The contractor
agrees to relsase the Goverrnent from
liability for any release or disciosure of
technical date made in accardance with
paragraphs (a){13) or (b}{2)iii) of this clause.
in accordance with the terms of a license
pegotiated under (b)(4) of this clause. or by
others to whom the recipient has released or
disclosed the data and to seek relief solely
from the party who has improperly used,
modified. reproduced, released, performed.
displayed. or disclosed contrector data
marked with mestrictive lsgends.

(c) Contractor rights in technical date. All
rights not granted to the government sre
retained by the contractor. i

(d) Third copyrighied data. The
contractor mot, without the written
approval of the cantracting officer,

" incorporate any copyrighted data in the

technical data 0 be delivered under this
contrect unless the contmactor is the
copyright owner or has obtained for the
Government the license rights necessary to
perfect a licemss or Licenses in the deliverable
data of the appropriate scope set forth in
paragraph (b) of this clause, and has affixed

a statement of the license or licenses




—
" )

Federal Register / Vol. 59, No. 117 ¢ Monday, June 20, 1994 / Proposed Rules

31607

obtained on behalf of the Government and
other persons to the date transmittal
document.

(e) Idennﬁcatwn and delivery of data to be
furnished with restrictions on use, rejease, or
disclosure. (1) This paragraph does not apply

. to restrictions based solely on copyright.

(2) Except as provided ib subparagraph
(e)(3) of this clause, technical data that the
contractor asserts should be furnished to the
Governmen! with restrictions on use, relesse,
or disclosure are identified in an Attachment

Technical Data to be furnished
With Restrictions*

(LIST)

*1f the assertion is applicable to items,
conrponents, or processes developed at
private expense, identify both the dats and
each such item, component, or process.

**Generslly, the development of an item,
component, Or process at private expense,
either exclusively or partially, is the only
basis for asserting restrictions on the
Government's rights to use, release, or
disclose teclinical data pertaining to such
items, components, or processes. Indicate
whether development was exclusively or
partially at private expense. If development
was not at private expense, enter the specific
reasop for asserting that the Government's
rights shouid be restricted.

***Enter asserted rights category (e.g..
government purpose license rights from a
prior contrect, rights in SBIR data generated
under another contract. limited or
government purpose rights under this or a
prior contract. or specifically negotiated
licenses).

* = * * Corporation, individual, or other
person, as appropriate.

Date
Printed Namne and Title

Signature __ "
(End of Identification and Assertion)

(4) When requested by the contracting
officer, the contractor shall provide sufficient
information to enable the contracting officer
to evaluate the contractor's assertions. The
contracting officer reserves the right to add
the contractor’s essertions to the Attachment
‘and validate any listed assertian, at a later
date, in accordance with the procedures of

“the *Validstion of Restrictive Markings on

Technical Data” clause of this contract.
{f) Marking requirements. The contractor,
and its subcontractors or suppliers, may only

‘assert restrictions on the Government's rights

to use, modify, reproduce, release, or disclose
technical dats to be delivered under this
contract by marking the deliverable deta
subject to restriction. Except as provided in
paragraph (f}(5) of this clause, only the
following legends are authorized under this
contract: The Government rights
legend at subparagraph (f)(2); the limited
rights legend at subparsgraph (£)(3) of this
clsuse: or, the special license rights legend at
subparagraph (f){4); and/or & notice of
copyright &s prescribed under 17 U.S.C. 401
or 402.

to this contract (‘the Attachment™). The
contractor shall not deliver any dats with
restrictive markings unless the btn are listed
on the Attachmant.

(3) 1n addition to the assertions made in
the Attachment, other assertions mey be
identified after award when based on new
information or inadvertent omissions unless
the insdvertent ommissions would have
materially affected the source selection
decision. Such identification and assertion

(LIST) (LIST)

(1) General marhng instructions. The
contractor, or its subcontractors or suptghers,
shall conspicuously and legibly mark
appropriate legend on all technical data that
qualify for such markings. The authorized
Jegends shall be placed an the transmittal
document or storage container and, for
printed material, each page of the printed
material containing ical data for which
restrictions are asserted. When only portions
-of a page of printed material are subject to
the asserted restrictions, such portions shall
be identified by circling, underscoring, with
8 note, or other a }Ppropnata identifier.

Reproductions of technical dats or any
portions thereof subject to asserted
restrictions shal} also reproduce the asserted
restrictions.

(2) Goverrnment purpose rights markings.
Data delivered or otherwise furnished to the
Government with Government purposes
rights shall be marked es follows:

“GOVERNMENT PURPOSE RIGHTS
Contract No.

Contractor Name

Contractor Address

Expirstion Date

The Government’s rights to use, modify.
reproduce, release, perform, display, or

disclose these technical dats are restricted by

paragraph (b):2) of the clause at 252.227-
7013 contained in the ebove identified
contrect. No restrictions apply afier the
expiration dete shown sbove. Any
reproduction of tachnical data or pomons
thereof marked with this legend must also
reproduce the markings.”
(End of Legend)

(3) Limited#ights markings. Data delivered
or otherwise furnished to the Government
with limited rights shall be marked with the
following legend:

“LIMITED RIGHTS
Contract No.

Contractor Name

Contractor Address

T:;Govern::nt s rights to use, modify,
reproduce, relesse, perform, displey, or
disclose these tachnical

paregraph {bX3) of ths clause at 252.7013
contained in the abowve identified contract.
Any reproduction of technical date or
portions thereof marked with this legend
must also reproduce the markings. Any

deta are restricted by

as soon s practicable prior to the scheduled
dete for delivery of the data, in the foliowing
format, and signed by an official authorized
% contractually obligate the contractor:
“Jdentification and Assertion of Restrictions
on the Government's Use, Release, or
Disclosure of Technical Deta. The contractor
asserts for itsell, ar the persons identified
below, that the Government's rights to use,
release, or disclose the following techmcal

shall be submitted to the contracting officer ~ data should be restricted—
Basis for Assertion®* Asserted Rights Category®** NameR of msﬁ’ff"f‘?s

(LuisT)

n, other than the Government, who has
n provided access to such date must
promptly notify the above named
contractor.”

~ (End of Legend)

(4) Special lioense rights markings. (i) Dats
in which the Government's rights stem from
a specifically negotiated license shall be
marked with the following legend:

“Special License Rights

The Government's rights to use. modify.
reproduce, release, perform, display. or
disclose these data are restricted by contract-
no. (Insert contract number)
license no. ______ {Insert license identiBier)

. Any reproduction of technical data or
portions thereof marked with this legend
must also reproduce the markings.”

(End of Legend)

(ii) For purposes of this clause. special
licenses do not include Government purpose
license rights ac:gnnd under & prior contract
(see subparagraph (b)(5) of this clause).

_1’,) Pre-mstmg data markings. If the terms
of a prior contract or license permitted the
contractor to restrict the Government's rights
to use, modify, reproduce, release, perform,
display. or.disclose technical deta deliverable
under this contrect, and those restrictions are
still applicable, the contractor mey mark
such data with the appropriste restrictive
legend for which the data qualified under the
prior contract or license. The marking

procedures in subperagraph (f)(1) of thls
clausa shall be followed.

{g) Controctor procedures and records.
Throughout performance of this contract, the
contractor and its subcontractors or suppliers
that will deliver technical data with other
then unlimited rights, shall—

(1) Have, maintain, and follow written
procedures sufficient to assure that restrictive
markings are used only when asuthorized by
the tarms of this clause; and,

(2) Maintain records sufficient to justify the
validity of any restrictive markings on
technical data delivered under this contract.

(b) Re;mml of nmmﬁe(d)and ied
nonconforming markings. (1) Unjustifie
technical dato markings. The rights and
obligations of the parties regarding the
walidation of restrictive markings on
technical data furnished or to be furnished
under this contract are contained in the
clause at 252.227-7037, “Validation of
Restrictive Markings on Technical Data”
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foreign governments ot international

organizations. Government include
competitive procurement, but do not include
the rights to use, modify, re,soduce, release,

" perform, displey. or disclose computer
software or computer software ]
documentation for commercial purposes or
suthorize others to do so.

(11) Grvernment purpose rights means the
rights to -

(i) Use, modify, reproduce, release.
perform, display. or disclose computer
software or computer software
documentstion within the government
without restriction; and, .

(ii) Release or disclose computer softw
or computer software documentation outside
the government and authorize persons to
whom release or disclosure has been made to
use. modify, reproduce, release, perform,
display, or disclose the software or
documentetion for United States government
purposes. :

(12) Mincr modification means a
modification that does not significantly alter
the nongovernmental function or purpose of
the software or is of the type customarily
provided in the commercial marketplace.

(13) Noncomumercial computer software
means software that does not qualify as
commercial computer software under (a)(i)
of this clause.

(14) Restricted rights apply only to
noncommercial computer software and mean
the Government s rights to—

(i) Use a cornputer program with one
computer at one time. The program may not
be accessed by more thas one terminal or
central processing unit or time shared unless
otherwise permitted by this contract;

(i) Transfer 8 computer program to another
Government agency without the further
permission of the contractor if the transferor
destroys all copies of the program and related
computer software documentation i its
possession and notifies the licensor of the
transfer. Transferred prograras remain subject
‘o the provisions of this clause.

(iii) Meke the minimum number of copies
of the computer software required for
safekeeping (archive), backup. or
modification purposes:

(iv) Modify computer software provided
that the Government may—

(A) Use the modified software only as
provided in subparagraphs (e)(14)(i) end (iii)
of this clause;

(B} Not release or disclose the modified
software except as provided in subparagraphs
(2)(14){ii), (v) and (vi) of this clause.

(v) Permit contractors or subcontractors
performing service contracts (see FAR
37.101) ip support of this or a related
contract to use computer software to
diagnose and correct deficiencies in e
computer program, to modify computer
software to enable a computer program to be
combined with, sdapted to, or merged with
other computer programs or when necessery
to respond to urgent tactical situations,
provided that—

‘(A) the government notifies the party
which has granted restricted rights that a
release or disclosure to perticular contractors
or subcontrectors was mede;

(B) Such contractors or subcontractors are
subject to the use and ron-disclosure .

agreement at 227.403-7 or are government
contractors receiving access to the software
for performance of & contract

that coatains the clause at 252.227-7025,
*‘Limitations on the Use ar Disclosure of
government Purnishsd information Marked
with Restrictive Legends™;

(C) The Government shall not permit the
recipient to decompile, disessemble, or
reverse enginesr the software, or use software
decompiled, disassembled, or reverse

engineered by the government pursuant to
subparagraph (a)(14)iv) of this clause, for
any other p ; and

urpase; and,

(D) Such use is subject to the limitation in
subparagraph (a)(14)(i) of this clauss.

(vi) Permit contractors ar subcontractors
performing emergency repairs or overhaul of
items or components of items procured under
this or a related contract to use the computer
software when necessary to perform the
repairs or overhaul, or to modify the
computer software to reflect the repairs or
overhau! made, é:mvided that—

(A) The intended recipient is subject to the
use and non-disclosure agreement at
227.403~7 or is a government contractor
receiving access to the software for

rmance of 8 ent contract thet

_ contains the clause at 252.227-7025,

“Limitations on the Use or Disclosure of
government Furnished Information Marked
with Restrictive Legends'”; and

(B) The Government shall not permit the
recipient to decompile, disassemble, or
reverse engineer the software, or use software
decompiled, disassembled. or reverse
engineered by the government pursuant to
subparagraph (&)(14)(iv) of this clause, for
eny other p se.

(15) Unlimited rights, means rights to use,
modifv, reproduce, release, perform, display.
or disclase, computer software or computer
software documentation in whole or ip part,
ip any manner and for any purpose
whatsoever. and to have or suthorize others
to do so.

(b) Rights in computer software or
computer software documentation. The
contractor grants or shall obtain for the
government the following royalty free,
worldwide, nonexclusive, irrevocable license
rights in noncommercial computer software
or computer software documnentation. All
rights not granted to the government are
retained by the contractor.

(1) Unlimited rights. The government shsl}
have unlimited rights in:

(i) Computer software developed
exclusively with government funds;

(ii) Computer software documentation
required to be delivered under this contract;
(iii) Corrections or changes to computer

software or com software
documentation furnished to the contractor by
the government:

(iv) Compunter software or computer
software documentation that is otherwise
publicly availsble or has been releesed or
disclosed by the contractor or subcontractor
without restriction on further use, rejeese or
disclosure, other than a release or disclosure
resulting from the sals, transfer, or other
assignmment of interest in the soRware to
another party or the sale or trensfer of some
or all of s business entity or its assets to
another party:

“(v) ter software or computer
software tation obtained with
unlimited rights under enother government

. contrect or as'a result of negotiations; or.

{vi) Computer software or computer
software documentation furnished to the
government, under this or any other
government contract or subcontract
thereunder with—

(A) Restricted rights in computer software,
. limited rights in technical date, or .-

government purpose license rights and the
restrictive conditions heve expired; or. -

(B) Government purpose rights and the
contractor’s exclusive right to use such
software or documentation for commercial
purposes has expired.

(2) Government purpose rights.

(i) Except as provided in paragraph (b)(1)
of this clause, the government shal] have
government purpose rights in computer
software developed with mixed funding.

(ii) Government purpose rights sha!l
remain in effect for 8 period of five years
unless a different period has been negotiated.
Upon expiration of the five year or other :
neﬁoﬁand period, the government shall have
unlimited rights in the computer software or
computer software docamentation. The
government purpose rights period shall’
commence upon execution of the contract,
subcontract, letter contract {or similar
contractual instrument), contract
modification, or option exercise that required
development of the computer software.

(iii) The government shel! not release or
disclose computer software in which it has
government purpose rights to any other
person unless: .

{A) Prior to release or disclosure, the
intended recipient is subject to the use and
non-disclosure agreement at 227.403-7: or.

(B) The recipient is 8 government
contractor receiving access to the software or
documentation for performance ofa . '
government contract thet contains the clause
at 252.227-7025, “Limitetions on the Use or
Disclosure of Government Furnished
lnfomaation Marked with Restrictive

ends.”

(3) Restricted rights. (i) The government
shall have restricted rights in noncommercial
computer software required to be delivered
or otherwise provided to the government
under this contract that were developed
exclusively at private expense.

(ii) The contractor, its subcontractors. or
suppliers are not required to provide the
government additional rights in
noncommsercial conrputer software delivered
or otherwise provided to the government
with restricted rights. However, if the
government desires to obtain edditional
rights in such software, the cantractar agrees
to promptly eater into negotiations with the
contrecting officer to determine whether
there are accepteble terms for transferring
such rights. All noncammercial computer
software in which the contractor has granted
the government additional rights skall be
listed or descyibed in a license agreement
made pert of the contract (see psragraph
(b})(4) of this cleuse). The license shall
enumerate the additiona! rights granted the
government.

(4) Specifically negotiated license rights. (i}
The stendard license rights granted to the
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vernrent under subparapa hs (b){(1)
Ei?rm.gh (b)(3) of this clause, u;x,cludmg the
period during which the government shall
have government purpose rights in computer
software, may be modified by mutual
egreement to provide such rights as the
parties consider appropriate but shall not
provide the Government lesser rights in -

" computer software than are enumersted in
paragraph (2)(14) of this clause or lesser
- rights in computer software documentation
, than are enumersted in paragraph (a){(13) of
the clause at 252.227-7013, Rights in
Technical Da:a—honcommercla] ltems.

(ii) Any nghts so pegotiated shall be
identified in e license ageement made par
of this contract.

(5) Prior government ng.'lzs. Computer
software or computer software
documentatinn that will be delivered,
furnished, or otherwise provided to the
Government urder this contract, in which

~the Government has previously obtained
"vights shall he delivered, furnished, or
provided with the pre-existing rights,
“1nlecc—

(i) The parties have agreed otherwise; or,

(ii) Any restrictions on the Government's
rights to use, modify, reproduce, release,
perform. display, or disclose the data have
expired or no longer apply.

(6} Release from liability. The contractor
agrees to release the government from
liakility for any release or disclosure of
computer software made in eccordance with
subparsgraphs (a){14), or (b)(2)(iii) of this
clause, in accordance with the terms of a
license negotiated under (b)(4) of this clause,

ter Software to be Fur-
ed With Restriction<*®

(LIST)

Cnm
nis

* Generally, development at private
expense, either exclusively or partially, is the
only basis for asserting restrictions on the
Government's rights to use, release, or
disclose computer software.

** Indicate whether development was
exclusively or partially at private expense. 1f
development was not at private expense,
enter the specific reason for asserting that the
government'’s rights should be restricted.

*** Enter asserted rights category (e.g.,
restricted or government purpose rights in
computer software, government purpose
license rights from s prior contrsct, rights in
SBIR software genersted under another |
contract, or specifically negotiated licenses).

**** Corparstion, individual, or other
person, &8s appropriate.

Basis for Assertion*®

Date

, Printed Name and Title

Signature "
(End of Identification and Assertion)

(4) When requested by the contracting
officer, the contractor shall provide sufficient
information to enable the contracting officer
10 evaluate the contractar’s assertions. The
contracting officer reserves the right to add
the contractor’s assertions to the Attachment
and validate any listed essertion, at a later
date, in accordance with the procedures of

P

or by others to whom the recipient has
released or disclosed the software, and to
seek relief solely from the party who has
improperly used, modified, reproduced,
released, performed, displayed, or disclosed
contractor software marked with restrictive .
legends.

(c) Rights in derivative camputer software
or computer software documentation. The
Government shall retain its rights in the
unchanged portions of any computer
software or computer software
documentation delivered under this contract
that the contractor uses to prepare, or
includes in, derivative computer software or
computer software documentation.’

(d) Third party copyrighted computer
software or computer software
documentation. The contractor shall not,
without the written approval of the
contracting officer, incorporate any
copyrighted computer software ar computer
software documentation in the software or
documentation to be delivered under this
contrect unless the contractor is the
copyright owner or has obtained for the
Government the license rights necessary to
perfect a license or licenses in the deliverable
software or documentation of the eppropriate
scope set forth in paragraph (b) of this clause,
and prior to delivery of such—

(1) Computer software, bas provided a
statement of the license rights obtained in a
form acceptable to the contracting officer; or,

(2) Computer software documnentation, has
affixed to the transmittal document a
statement of the license rights obtained.

(LIST) {LIST)

the "Validation of Asserted Restrictions—
Computer Software” clsuse of this contract.

(f) Marking requirements. The contractor,
and its subcontractors or suppliers, mey osly
essert restrictions on the government's rights
to use, modify, reproduce, release, or disclose
computer software by marking the
deliverable software or documentation
subject to restriction. Except as provided in
paregraph (f)(5) of this cleuse, only the
following legends are authorized under this
contract: the government purpose rights
ﬁndlat m:pangmph (ﬂ(:}‘ '(hﬂ.( r)es?nt;tlad

ts legend at subparagre; 3) of this
clause; or, the license rights Jegend ot
subparagraph (f}{4); and/or a notice of
copyright as prescribed under 17 U.S.C. 401
or 402.

(1) General marking instructions. The
contractor, or its subcontrectors or suppliers,
shal! conspicuously and legibly mark the
sppropriate legend on all camputer software
that q for such markings. The
suthorized legends shall be placed on the
starage container or the ;oﬁwm t::t.! each
pege, or portions thereof, of printed materials
containing computer software for which

restrictions are asserted. Instructions that
interfere with or delay the operstion of
computer software in ou!er to display a
restrictive rights legend or other license
statement at any time prior to or during use

Asserted Rights Category ***

(e) Identification and delivery of compute-
software and computer software
documentation to be furnished with
restrictions on use, release, or disclosure.

(1) This paragraph does not apply 10
restfictions based solely on copyright.

{2) Except &s provided in subparagraph
(e)(3) of this clause, computer software that
the contractor esserts should be furnished to
the government with restrictions on use,
release, or disclosure is identified in an
Attachment to this contract (“the
Attachment''). The contractor shall not

.deliver any software with restrictive

markings unless the software is listed on the
Attachment.

(3) In addition to the assertions made in
the Attechment, other assertions may be
identified after award when based on new
information or inadvertent omissions unless
the inadvertent omissions would have
materially affected the source selection
decision. Such identification and assertion
shall be submitted to the contracting officer
as soon as practicable prior to the scheduled
date for delivery of the software, in the
following format, and signed by ap official
suthorized to contractually obligate the
contractor: '
*Identification and Assertion of Restrictions
on the Government's Use, Release, or
Disclosure of Computer Software. The
contractor asserts for itself, or the persons
identified below, that the Government's
rights to use, release, or disclose the
following computer software should be
restricted—

Names of Person Asserting Re-
strictions ****

(LIST)

of the computer software shall not be
inserted in the software, or otherwise cause
such interference or delay, unless the
contracting officer’s written permission to
deliver such software hes been obtained prior
to delivery. Reproductions of computer
software or any portions thereof subject to
asserted restrictions, shall also reproduce the
asserted restrictions.

(2) Government purpose rights markings.
Computer software delivered or otherwise
furnished to the government with

.government purpose rights shall be marked

as follows: A
“GOVERNMENT PURPOSE RIGHTS

Contract No.
Contractor Narne
Contractor Address

Expiration Date

The Government's rights to use, modify,
reproduce, release, perfarm, display, or
disclose this software are restricted by
paregraph (b)(2) of the clause at 252.227-
7014 contained in the above identified
contract. No restrictions apply aftet the
expiration date shown above. Any
reproduction of the saftware or portions
thereof marked with this legend must also
reproduce the markings.’
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(End of Legend)

(3) Restricted rights markings. Software
delivered or otherwise furnished to the
Government with restricted rights shall be
marked with the foilowing legend:
“RESTRICTED RIGHTS
Contract No.

Contractor Name
Contractor Address

The Government’s rights to use, modify,
reproduce, release, perform, display, or
disclose this software are restricted by
paragraph (b)(3) of the clause at 252.277~

. 7014 contained in the above identified
contract. Any reproduction of computer
software or portioas thereof marked with this
legend must also reproduce the markings.
Any person, other than the Government, who
has been provided access to such software
mus! promptly notify the above named

contractor.” -
{End of Legend) '

(4) Special license rights markings. (i)
Computer software or computer software
documentation in which the government's
rights stem from a specifically negotiated
license shall be marked with the following
legend: .

“Special License Rights

The Government's rights to use. mogdify.
reproduce. release, perform, display. or
disclose tLis software are restricted by

contract no. {Insert contract number)
. license no. (Insert license
identifier) . Any reproduction of

computer software, computer software
documentatior. or portions thereof marked
with this legend must also reproduce the
markings.”

(End of Legend)

(ii) For purposes of this clause. special
licenses do not include government purpose
license rights acquired under a prior contract
(see subparagraph (b)(5) of this clause).

(5) Pre-existing markings. If the terms of &
prior contract or license permitted the
contractor to restrict the government's rights
to use. modify, release, perform., display, or
disclose computer software or computer
software documentation and those
restrictions are still applicable, the contractor
may mark such software or documentation
with the appropriate restrictive legend for
which the software qualified under the prior
contract or license. The marking procedures
in subparegraph (f)(1) of this clause shall be
followed. ,

() Contractor procedures and records.
Throughout performance of this contract, the
contractor and its subcontractors or suppliers
that will deliver computer software or
computer software documentation with other
than unlimited rights, shall—

(1) Have, maintain, and follow written
procedures sufficient to essure thet restrictive
markings are used only when authorized by
the terms of this clause; and

(2) Maintain records sufficient to justify the
validity of any restrictive markings on
computer software or computer software
documentation delivered under this contract.
" (h) Removal of unjustified and
nonconforming markings. (1) Unjustified

compuler software or computer software
documentation markings. The rights and
obligations of the parties regarding the
validation of restrictive markings on
computer software of computer software
documentation furnished or to be furnished
under this contract are contained in the
clauses 8t 252.227-7018, *Validation of
Asserted Restrictions—Computer Software”
or 252.227-7037, “Velidation of Restrictive
Markings on Technical Data”, respectively.
Notwithstanding any provision of this
contract concerning inspection and
acceptance, the Government may ignore or, at
the Contractor’s expense, correct or cancel a
marking if, in accordance with the
procedures of those clauses, a restrictive
marking is determined to be unjustified.

(2) Nonconforming computer software or
computer soﬁwafe?ocumemation markings.
A nonconforming marking is 8 marking
placed on computer software or computér
software documentation delivered or
otherwise furnished to the Government
under this contract that is not in the format
authorized by this contract. Correction of
nonconforming markings is not subject to
252.227-7019 or 252.227-7037. If the
contracting officer notifies the contractor of
8 nonconforming marking or markings and
the contractor fails to remove or correct such
markings within sixty (60) days, the
Government may ignore or, at the
Contractor’s expense, remove Or correct any
nonconforming markings.

(i) Relation to patents. Nothing contained
in this clause shall imply e license to the
Government under any patent or be
construed as affecting the scope of any
license or other right otherwise granted to the
Government under any patent.

(j) Limitation on charges for rights in
computer software or computer software
documentation. (1) The contractor shell not
charge to this contract any cost, including but
pot limited to license fees, royalties, or -
similar charges, for rights in computer
software or computer softwere
documentation to be delivered under this
contract when—

(i) The Government has acquired, by any
means, the same or greater rights in the
software or documentation; or,

(ii) The software or documentation are
available to the public without restrictions.

(2) The limitation in paragraph (j)(1)—

{i) Includes costs charged by a
subcontractor or supplier, at any tier, or costs
incurred by the contractor to acquire rights
in subcontractor or supplier computer
software or computer software
documentation, if the subcontractor or
supplier has been paid for such rights under
any other Government contract or under a
license conveying the rights to the

~ Government;

(ii) Does not include the ressonable costs
of reproducing, handling, or mailing the
documents or other media in which the
software or documentation will be delivered.

(k) Applicability to subcontractors or
suppliers. (1) Whenever any computer
software or computer software
documentation is to be obtained from a
subcontractor or supplier for delivery to the
government under this contract, the

contractor shall use this same cleuse in jts
subcontracts or other contractua!
instruments, and require its subcontractors : -
suppliers to do so, without alteraiion, excer:
to identify the parties. No other clause sha!!
be used to enlarge or diminish the
government's, the contractor's, or a higher
tier subcontractor’s or supplier’s rights in a
subcontractor’s or supplier's computer
software or computer software
documentation.

{2) The contractor and higher-tier
subcontractors or :;xdppliem shall not use.
their power to award contracts as economic
leverage to obtain rights in computer
software or computer software _
documentation from their subcontractors or
suppliers.

3) The contractor shall ensure that
subcontractor or supplier rights are
recognized and protected in the
identification, assertion, and delivery
processes required by paragraph (e) of this
clause.

(4) In no even: shall the contractor use its
obligation to recognize and protect
subcontractor or supplier rights in computer
software or computer software
documentation as an excuse for failing to
satisfy its contractua) obligation to the
government.

(End of clause)

ALTERNATE I (XXX 1994)

As prescribed in 227.503-6(2)(2). add the
following paragraph to the basic clause:’

(1) Publication for sale.

(1) This paragreph only applies to

‘computer software or computer software

documentation in wkich the government hes
obtained unlimited rights or a license to
make an unrestricted release of the software
or documentation.

(2) The government shall not publish a
deliverable item or items of computer
software or computer software :
documentation identified in this contract as
being subject to paragraph (!} of this clause
or authorize otbers to publish such software
or documentstion on its behalf if, prior to
publication for sale by the government and
within twenty-four (24) months following the
date specified in this contract fcr delivery of
such software or documentaticn, or the
removal of any national security or export
control restrictions, whichever is later, the
Contractor publishes that item or items for
sale and fprompt]y notifies the contracting
officer of such publication(s). Any such
publication shall include & notice identifying
the number of this contract and the
government's rights in the published
software or documentation.

(3) This limitation on the government's
right to publish for sale shall continue as
long as the software or documentation are
reasonably available to the public for

se.

(END OF ALTERNATE I)
18. Section 252.227-7015 is added to
read as follows:

252.227-7015 Technical data—commercial
ems.

As prescribed in 227.402-3, use the
following clause:
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TECHNICAL DATA—COMMERCIAL ITEMS
(XXX 1994)

() Definitions. As used in this clause:

(1) Com: .xial items means items, other
then computer scftware, develeoed or
regularly used for otter than governmental
purposes that—

(i) Have been sold, leased, or licensed to
the public; or,

(ii) Have been offered for sale, lease, or
licenseé to the public; or,

(iii) Have not been offered, sold, leased, or
licensed to the pubiic but will be sveilable
for commercial sale or license in time to
satisfy the delivery requirements of this .
contract; or,

(iv) Satisfy e critericn expressed in (b) (1),
(2}, or (3} and would require only minor
modification to meet the requirements of the
procuring agency.

(2) Contrator includes the contractor’s
-sqbcontractors and suppliers at any tier.

{3) Form, fit, and functicn data means
techmcal data that describes thé required
overall pbysical, functional and performance
characteristics, (along with the qualification
requirements, if epplicable) of an item,
component, O process to the extent
necessary ‘- permit identification of
ph\su:a;l\ «..d functionelly int erchangeable
items.

(4) Mir.or modifization meeans a
modification that does not significantly alter
the nongoveramentz! function or essential
physica! characte:istics of en iterz or
component, or chenge the purpose of 3
process. or is cf the type customarily
performed ip the conumercial market place.

(5) Techniccl dara means recorded
informa'.ion. rega:dless of the form or method
of recordir.g, of @ sciextific or technical
nzture (including computer software
uocurcentatic::). The term does not include
computer software cr dats incidental to
contract sdministrstion, such as financial
snd/ur marzgement information.

(b} License. (3) The Government shall have
the unrestricted right to use, modify,
reproduce, release, or disclose technical data,
and to permit others to do so, that—

(i) Have been provided to the Government
or others withaut restrictions op use,
modification, reproduction, release, or
further dis: '~sure other than e release or
disclosure rcsulting from the sale, transfer, or
other assignment of interest in the software
to another party or the sale or transfer of
some or all of 8 business entity or its assets
to anotner party;

(ii) Are form, fit, and function data;

(iii) Are a correction or change to technical
data furnished to the contractor by the
Government; or,

(iv) Have been provided to the Government
‘under a prior contrect or licensing agreement
through which the Government has acquired
the rights to use, modify, reproduce, release,
or disclose the date without restrictions.

(2) Except es provided in paragraph (b)(1)
of this clause, the Government may use,
modify, reproduce, release, or disclose
technical data within the Government only.
The Government shall not—

(i) Use the technical data to manufacture
additional quantities of the commercial
iterns; or,

(ii) Release, disclose, or suthotize use-of
the technical dats outside the Government
without the contractor’s exprese permission
unlessarelea:,dhdomnorpermmedm)
is necessary for emergen ir or overhau
of the commercial items zr:;wshed under this
contract.

(c) Additional license rights. The
contractor, its subcontractors, and suppliers

" are not required to provide the Government

additional rights to use, modify, reproduce,
release, or disclose technical data. However,
if the Government desires to obtain
sdditional rights in technical data, the
contractor agrees to promptly enter into
negotiations with the contracting officer to
determine whether there are acceptable terms
for trensferring such rights. All technical data
in which the contractor has granted the
Government additional rights shall be listed
or described in 8 special license agreement
made part of the contrect. The license shall
enumerate the sdditional rights granted the
Government in such data.

(d) Release from liability. The contmc!or
agrees that the Government, and other .
persons to whom the Government may have
released or disclosed technical date delivered
or otherwise furnished under this coatract,
shall have no liability for any release or
disclosure of technical dats that are not
marked to indicate that such data are
licensed data subject to use, modification,
reproduction, release, performance, display,
or disclosure restrictions.

(End of Cleuse)

19. Section 252.227-7016 is added to
read as follows:

252.227-7018 Rights in bid or proposal
data

As prescribed in 227.403-6(c),
227.404(f), or 227.503-6(d), use the
following clause:

RIGHTS IN BID OR PROPOSAL DATA (XXX
1994)

(8) Definitions.

(1) As used in this clause the term data
means technical deta or computer software.

(2) For contracts that require the delivery
of technical data, the terms technical dato
and computer software are defined in the
clause at 252.227-7013, “Rights in Technical
Dste—Noncaommercial ltems" or, if this is a
contract awarded under the under Sma!l
business Innovative Research Program, the
cleuse gt 252.227~-7018, “Rights in
Noncommercial Technical Data and
Computer Softwere—Small Business

Innovative Research Przuns
(3) For contrects that do not require the

delivery of tachnical date, the term computer
software is defined in the clause st 252.227-
7014, “Rights in Noncommercial Computer
Software and Noncommercial Computer
Software Documentation” or, if this is &
contract awarded under the under the Small
business Innovative Research Progrem, the

" cleuse st 252.227-7018, “Rights in

Noncommerciel Technical Data and
Computer Software—Smmll Business
Innovative Research Programs’.

(b) Prior to contract award—

(1) The offeror egrees thst the Government
may reproduce the bid or proposal, or eny

portions thereof, to the aadent necessary to
evaluate the offer. i

(2) Except as provided in paragraph (d) of
this cleuse, the Government shall use .
information contained in the bid or proposal
only for eveluational purposes and may not
disclose, directly or indirectly, such
information to any person including
mnual evaluators, unless that person has

uthorized by the Head of the Agency,
his or her designee, or the contracting officer
to receive such information.

(c) Subsequent to contract award—

(1) Except as provided in paragraphs (c)(2)
and (d) of this clause, the Government shall
bave the rights to use, modify, reproduce,
release, perform, d.lsplay. or disclose
information contained in the contractor’s bid
or proposal within the Government. The
Government shall not release; perform,
displey, or disclose such data outside the
Government without the contractor’s written
permission.

(2) The Government's rights in Data that
are required to be delivered under this
contract are determined by the “‘Rights in
Technical Dete—Noncommercial ltems’",
“Rights in Noncommercial Computer
Software and Noncommercial Computer
Software Documentetion”, or *"Rights in
Noncommercial Technical Deta and
Computer Soitware—Small Business
Innovative Research Programs” clause(s) of
this contract.

(d){1) The Government’s rights with
respect to Date contained in the contractor’s
bid or proposal that were provided to the
contractor by the Government are subject
only to restrictions on use, modification,
reproduction, release, performance, display,
or disclosure, if any, imposed by the
developer or licensor of such Data.

(2) The Government'’s rights, including the
right to permit others to use, modify,
reproduce, release, perform, display, or,
disclose bid or proposal Data, shall not be
restricted in any manner if such Data has
been otherwise provided to the Government
or to other persons without restrictions on
further release or disclosure other than a
release or disclosure resulting from tke sale,
transfer, or other assignment of interest in the
software to another party or the sale or
transfer of some or all of the business entity
or its assets to another party.

(e} The contractor shall include this clause
in all subcontracts or similar contractual
instruments and require its subcontractars or
suppliers to do so without alteration, except
to identify the parties.

(END OF CLAUSE)

20. Section 252.227-7017 is added to
read as follows:

252.227-7017 identification and Assertion
of Use, Releass, or Disciosure Restrictions.

As prescribed in 227.403-3(b),

-227.404(e), or 227.503-3(a), use the

following provision:

IDENTIFICATION AND ASSERTION OF
USE, RELEASE, OR DISCLOSURE
RESTRICTIONS (XXX 1994)

(e) The terms used in this provision are
defined in following clause or clauses
contained in this solicitation— :
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(1) If a successful offeror will be required

to deliver technical data, the clause at
-252.227-7013, “Rights in Technical Data—
Noncommercial Items” or, if this solicitation
crntemplates a contract under the Small
Business Innovative Research Program, the
clause at 252.227-7018, "Rights in

" Nnncommercial Technical Date and
Computer Software—Small Business
Innovetive Reseerch Programs’'.

(2) If a successful offeror will not be
reqnired to deliver tecbnical data, the clause
8t 252.227-7014, “Rights in Noncommercial
Computer Software and Noncommercial
Computer Software Documentation” or, if
this solicitation contemplates a contract
under the Small Business Innovative
Research Program, the clause at 252.227~
7018, “Rights in Noncommercial Technical

Technical Data or Computer
Software to be Furnished With
Restrictions*

(us’r)' rmEw

*For technical data (other than computer
software documertation) pertaining to jtems,
components, or processes developed at
private expense, identify both the deliverable
technical data and each such item,
componect!, or process. For computer
software or computer software
documentation identify the software or
documentation. ‘

* **Generelly, development at private
expense, either exclusively or partiaily. is the
only basis for asserting restrictions. For
technical data, other than computer software
documentation, development refers to
development of the item, component, or
process to which the data pertain. The
Government's rights in computer software
- documentation, generally may not be

restricted. For computer software,

development refers to the software. Indicate

" whether development was accomplished
exclusively or pantialiy at private expense. If
development was not accomplished at
private expense, or for computer software
documentation, ente: the specific basis for
asserting restrictions.

***Enter asserted right caiegory (e.g.,
Government purpose license rights from a
prior contract, rights in SBIR data generated
under another contract, limited, restricted, or
government purpose rights under this or a

rior contract, or specially negotiated

icenses). ‘

****Corporation, individual, or other
person, as appropriate.

*****Enter “pone’ when all data or
software will be submitted without
restrictions.

Basis for Assertion**

te
Printed Name and Title

Signature
(End of Identification and Assertion)

(e) An offeror’s failure to submit, complete,
or sign the notification and identification
required by paragraph (d) of this clause with
its offer may render the offer ineligible for
award.

Dete and Computer Software—Small
Business Innovative Research Programs”.

(®) The notigc:ﬁinon and identiﬁclati:,:otz:l
requi.ements in ision y to
technical data, inclum‘:anp:‘t’g softwyare
documentation, or computer software to be
delivered with other than unlimited rights. _
For contracts to be awarded under the Small
Business Innovative Research Program, the
notification and identification requirements
do not apply to technical data or computer
software that will be generated under the
resulting contract. Notification and
identificetion is not required for restrictions
besed solely on copyright.

{c) Offers submitted in nse to this
solicitation shall identify, to the extent
known at the time an offer is submitted to the
Government, the technical data or computer
software that the offeror, its subcontractors or

(LIST) (LIST)

(f) I the offeror is awarded a contract, the
assertions identified in paragraph (d) of this
provision shall be listed in an attachment to
that contract. Upon request by the
contracting officer, the offeror shall provide
sufficient information to enable the
contracting officer to evaluate any listed
assertion.

(END OF PROVISION)

21. Section 252.227-7018 is revised to
read as follows:

252.227-7018 Rights in Noncommercial
Technical Data and Computer Software—
Small Business innovative Research
Program.

As prescribed in 227.404(a), use the
following clause: '

RIGHTS IN NONCOMMERCIAL TECHNICAL
DATA AND COMPUTER SOFTWARE—
SMALL BUSINESS INNOVATIVE
RESEARCH PROGRAM (XXX 1994)

() Definitions. As used in this clause:

(1) Commercial computer software means
software developed or regularly used for non-
governmenta! purposes which—

(i) Has been sold, leased, or licensed to the
public; -

(ii) Has been offered for sale, lease, or
license to the public:

(iii) Has not been offered, sold, leased, or
licensed to the public but will be available
for commercial sale, lease, or license in time
to satisfy the delivery requirements of this
contract; or,

(iv) Satisfies a criterion expressed in (8){1)
(i), (ii), or (iii) and would require only minor
modification to meet the requirements of this
contract. ‘

(2) Computer database means a collection
of recorded data in a form capable of being
processed by a computer. The term does not
include computer software.

(3) Computer program means a set of
instructions, rules, or routines, recorded in a

form that is capable of causing a computer 1o .

Asserted Rights Category***

suppliers, or potential subcontractors or
suppliers, assert should be furnished to the
Government with restrictions on use, release.
ar disclosure.

(d) The offeror’s assertions, including the
assertions of its subcontractors or suppliers
or potential subcontractors or suppliers, shall
be submitted as an attachment to its offer in
the following format, dated and signed by an
official authorized to cuntractually obligate
the offeror.

*“Identification and Assertion of
Restrictions on the Government's Use,
Release, or Disclosure of Technical Data or
Computer Software.

The offeror asserts for itself, or the persons
identified below, that the Government’s
rights to use, release, or disclose the
following technical data or computer
software should be restricted:

Name of Person Asserting
Restrictions****

(LIST)

perform a specific operation or series of
operations.

{4) Computer software means computer
programs, source code, source code listings.
object code listings, design details, ]
algorithms, processes, fiow charts, formulae,
and related material that would enable the
software to be reproduced, recreated, or
recompiled. Computer software does not
include computer databases or computer
software documentation.

(5) Computer software documentation
means owner's manuals, user’s manuals.
installatior instructions, operating
instructions, and other similar items,
regardless of storage mediurm, that explain

. the capabilities of the computer software or -

provide instructions for using the software.

(6) Detailed manufacturing or process data
means technical date that describe the steps,
sequences, and conditions of manufacturing,
processing or assembly used by the
manufacturer to produce an item or
component or to perform a process.

(7) Developed means— .

(1) (applicable to technical date o*'ict then
computer software documentation) an item,
component, or process, exists and is
workable. Thus, the itern or component must
have been constructed or the process
practiced. Workebility is generally
established when the item, component, or
process hes been analyzed or tested
sufficiently to demonstrate to reasonable
people skilled in the appliceble art that there
is a high probability that it will operate as
intended. Whether, bow much, and what
type of enalysis or testing is required to
establish workability depends on the nature
of the item, component, or process, and the
state where it could be offered for sale or sold
on the commercial market, nor must the item,
component or process be actually reduced to
practice within the meeting of Title 35 of the
United States Code.

(ii) A computer program has been
successfully operated in a computer 2nd
tested to the extent sufficient to demorstrate
to reasonabie persoae skilled it the a-t that
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the p: rogram can reasonably be expected to
perform its intended purpose.

(iii) Computer software, other than
computer programs, has been tested or
analyzed to tke extent sufficient to
demonstrate to reasonable persons skilled in
the art that the software can reasonably be
expected to perform its intended purpose.

{iv) Commputer software documentation
required to be delivered under a contract has
been written, in any medjum, in sufficient
detail to conply with requuemems under
that contract.

(8) Developed exclusively at private
expense means developrent was
accomplished entirely with costs charged to
indirect cost pools, costs not allocated to a
government contract, or ary combination .
thereof.

(i) Private expense determinstions should
be made at the lowest practicable level.

(i) Unde: “xed price contracts, when total

costs are greater than the firm fixed price or
~ceiling price of the contract, the additional
-development costs necessary tp complete
development shall not be considered when
determining whether development was at
Government, private, or mixed expence.

(9) Developed exclusively with Government
funds means develop was not accomplished
exclusively or partially at private expense.

(10) Developed with mixed funding means
development was accomplished partially
with costs charged to indirect cost pools and/
or costs not allocated to a government
contract. and partially with costs charged
directly to a government contract.

(11) Form, fit, and function data means
technica) data that describe the required
overal] physical, functionel, and performance
characteristics, (along with the qualification
raquirements, if applicable) of an item,
component, or process to the extent
necessary to permit identification of
physically and functionally interchangeable
items.

(12) Gen=~‘ed means technical data or
computer so...-are first created in the
performance of this contract.

(13) Government purpose means any
activity in which the United States
Governrent is a party, including cooperative
agreemerts with international or multi-
natioral uefense organizations or sales or
transfers by the United States Government to
foreign governments or international
organizations. Government purposes include
competitive procurement, but do not include
the rights to use, modify, reproduce, release,
perform, display, or disclose technical data
or computer software for commercial
purposes or authorize other to do so.

(14) Limited rights means the rights to use,
modify, reproduce, release, perform, display,
or disclose technical data, in whole or in
part, within the Government. The
Governmen' may not, without the written
permission of the party limited
rights, release or disclose the technical data
outside the Government, use the technical
data far manufecture, or permit the technical
data to be us:d by another party, except that
the Government may reproduce, release or
disclose such deta or permit the use or
reproduction of the data by persons outside
the Government if reproduction, release,
disclosure, or use is—

(i) Necessary for emergency repau and
overhaul; or,

(i) A release or disclosure of technical data
(other than detailed manufacturing or process
data) to, or use of such data by, a foreign
government that is in the interest of the
Government and 1s required for evaluational
or informational purposes; end,

(iii) Subject to a prohibition on the further
reproduction, release, disclosure, or use of
the technical date; and,

(iv) The contractor or subcontractor .
asserting the restriction is notified of such
reproduction, release, disclosure, or use.

(15) Minor modification means a
modification that does not significantly alter
the nongovernmental function or purpose of
computer softwere or is of the type
customarily provided in the commercial
marketplace.

{16) Noncommercial computer software
means software that does not qualify as
commercial computer software under (a)(1)
of this clause.

{(17) Restricted nghts apply only to
noncommercial computer software and meap
the Government's rights to—

(i} Use 8 computer program with one
computer at one time. The program may not
be accessed by more than one terminal or
central processing unit or time shared unless
otherwise permitted by this contract;

(i1) Transfer 8 computer program to enother
Government agency without the further
permission of the contractor if the transferor
destroys al! copies of the program and related
computer software documentation in its
possession and notifies the licensor of the
transfer. Transferred programs rercain subject
to the provisions of this clause.

(iii) Make the minimum number of copies

of the computer software required for
safekeeping (archive), backup, or
modification purposes;

(iv) Modify computer software provided
thet the Government may—

(A) Use the modified software only as
provided in subparagraphs (2)(17) (i) and (iii)
of this clause;

(B) Not release or disclose the modified
software except as provided in subparagraphs
(e)(17)(ii). (v) and {vi) of this clause.

(v) Permit contractors or subcentractors
performing service contracts {see FAR
37.101) in support of this or a related
contract to use computer software to
diagnose and correct deficiencies in a
computer program, to modify computer
software to enable a computer program to be
cambined with, adapted to, or l::xpd with
other computer programs or when necessary
to raspontﬂ‘o urgent tactical situations,
provided that—

(A) The Government notifies the party
which has granted restricted rights that a
release or disclosure to particular contractors
ar subcontrectors was made.

(B) Such contractors ar subcontractors are
subject to the non-disclosure agreements at
227.403-7 or are Government contractars
receiving eccess to the software for
performance of a Government contract that
contains the clause at 252.227-7025,

“Limitations on the Use ar Disclosure of

{C) The Government shall not permit the
recipient to decompile, disassemble, or
reverse engineer the software, or use software
decompiled, disassembled, or reverse
engineered by the Government pursuant to
subparegraph (2)(17)(iv) of this clause, for
any other purpose; and,

(D) Such use is subject to the limitation in
subparagraph (a)(17)(i) of this clause.

(vi) Permit contractors or subcontractors
performing emergency repairs or overhaul of
items or components of items procured under
this or a related contract to use the computer.
software when necessary to perform the
repairs or overhaul, or to modify the
computer software to reflect the repairs or

.overhaul made, provided that—

(A) The intended recipient is subject to the
non-disclosure agreement at 227.403-7 or is
a Government contractor receiving access to
the software for performance of a
Government contract that contains the clause
at 252.227-7025, *‘Limitations op the Use or
Disclosure of Government Furnished

- Information Marked with Restrictive

Legends”; and,

(B) The Government shall not permit the
recipient to decompile, disecsemble, or
reverse engineer the software, or use software
decompiled. disassembled, or reverse
engineered by the Government pursuant to
subparagraph (a)(17)(iv) of this clause, for
any other purpose.

(18) SBIR data rights mean a royalty free
license for the Government, including its
support service contractors, to use, modify,
reproduce, release, perform, display, or
disclose technica) data or computer software
generated and delivered under this contract
for any United States government purpose.

(19) Technical data means recorded
information, regardless of the form or method
of the recording, of 8 scientific or technical
nature (including computer software

 documentation). The term does not include

computer software or data incidental to
contract administration, such as financial
and/or management informetion.

{20) Unlimited rights, means rights to use,
modify, reproduce. release, perform, display,
or disclose, technical data or computer
software in whole or in part, in any manner
and for any purpose whatsoever, and to have
or authorize others to do so.

(b) Rights in technical data and computer
software. The contractor grants or shall
obtein for the government the following
royalty free, worldwide, nonexclusive,
irrevocable license rights in technical data or
non-commercial computer software. All
rights not granted to the Government are
retained by the contractor.

(1) Unlimijted rights. The Government shall
heve unlimited rights in technical data,
including computer software documentation,
ar computer software generated under this
contract that are—

{i) Form, fit, and function data:

(ii) Necessary for installation, operation,
maintenance, or training purposes (other
than deteiled manufecturing or process data);

(iti) Corrections or changes to government-
furnished technical date or computer
software;

(iv) Otherwise publicly svailable or have
been released or disclosed by the contractor
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or a subcontractor without restrictions on
further use, release or disclosure other than

a release or disclosure resulting from the sale,
t-ansfer, or other assignment of interest in the
tecknical data or computer software to
another party or the sale or transfer of some
or al! of 8 business entity or its assets to
another party:

(v) Data or sofiware in which the
Government has acquired previously
unlimited rights under another government
contract or through & specific license; and

{vi) SBIR data upon expiration of the SBIR
data rights period.

(2) Limited righits. The Gevernment shall
have limited rignts in technical data, that
were pot generated under this contract,
perta:n to items. componerits of processes
developed exclusively at private expease,
and are merked. ic accordance with the
marking instructions in paregraph (f)(1) of
thic clause, witb the Jegend prescribed’in
subparagrsph ({)(2) of this ciause.

(3) Restricted rights ir. computer software. -
The goverrmant shall bave restricted rights
in nor.commercial computer scftware
required to be delivered or otherwise
furnished to the Government under this
contract that were developed exclusively at
private expense and were not generated
under this cor:tract.

(4) SBIR dotc rights. (i) Except for technical
data. including comnuter software
documentation. or computer software in
which the Government has unlimited rights
under paragraph (b)(1} of this clause. the
Governmer:t shzaii have SBIR data rights in all
technical date or computer software
generated urder this contract during the
period commenc:r.g with contract award ard
ending upon the date five vears after
completion of the project from which such
data were generated.

(ii) The Gecvernment may not release or
disclose SBIR date tc any person. other than
its suppert sefvices contraciors. except—

(A} As expressly permitted by the
contractor:

(B) For evaluational purposes. or,

(C) A release. Cisclosure, or use that is
necessary for emergency repair or overhaul of
itemns operaied by the Government.

(iii) A release or disclosure of SBIR data to
the Government's support services
contractors, or a release or disclcsure under
paragraphs (b)(4)(ii¥B) or (c) of this clause,
may be mede oniy if, prior to releese or
disclosure, the intended recipient is subject
to the use acd ron-disclosure sgreement at
227.403-7 or is 8 Government contractor
receiving access to the technicel data or

Technical date or computer soft-
ware to be Fumiched With
Restrictions®

(LIST)

*If the assertion is epplicable to items.
components, or processes developed at
private expense, identify both the technical
data and each such itemn. component, or
process. :

**Generally, develcpment et private
expense, either exclusively or partially, is the

. documentation

Basis for Assertion**

software for performmance of a Government
coptract that contains the clause at 252.227-
7025, “Limitations on the Use or Disclosure
of Government Furnished Infarmation
Marked with Restrictive Legends."”

(5) Specifically negotiated License rights.
The standard hsense rights zd to the
government under paragraphs (b){1) through
(b)(4) of this clause may be modified by
mutual agreement to provide such rights as
the parties consider appropriate but shall oot

‘provide the Government lesser rights in

technical data, including computer sofiware
documentation, than are enumerated in
paragraph (a)(14) of this clause or lesser
rights in computer software than are
enumersted in ph (8)(17) of this
clause. Any rights so negotiated shall be
identified in e license agreement made pert
of this contract.

{6) Prior Government rights. Technical
data, including computer software
documentation, or computer software that
will be delivered, furnished, or otherwise
provided to the government under this
contract, in which the government has

previously obtained rights shall be delivered.

furnished, or provided with the pre-existing
rights, unless— ,

(i) The parties bave agreed otherwise; or,

(ii) Any restrictions on the government's
rights to use, modify, release, perform.
display. or disclose the technical data or
comlpmer software have expired or no longer
apply.

(7} Release from liobility. The contractor
agrees 1o release the Government from
liability for any release or disclosure of
technical data, computer software, or
computer software documentation made in
accordance with paragraphs (a)(14). (a)(17),
or (b)(4) of this clause, or in accordance with
the terms of & license negotiated under -
paragraph (b)(5) of this clause, or by others
to whorm the recipient has released or
disclosed the data, software, or
documentation and to seek relief solely from
the party who has improperly used,
modified, reproduced, released, performed.
displayed. or disclosed contractor data or
software marked with restrictive legends.

{(c) Rights i:: derivative computer software
or computer scftware documentation. The
government shall retain its rights in the
unchanged portions of any computer
software or com puter software
elivered under this contract
that the contractor uses to prepare, or
includes in, derivative software or
documentation.

(d) Third party copyrighted technical data
and compuler software. The contractor shall

(LIST) {LIST) -

only basis for asserting restrictions on the
Government's rights to use, release, or

disclose technical date or computer software.

Indicate whether development was
exclusively or partially at private expense. If
development was Dot at private expense,

Asserted Rights Categoryv***

not, without the written approval of the
contracting officer, incorporate any
copyrighted technical data, including
computer software documentation, or
computer software in the data or software to
be delivered under this contract unless the
contractor is the copyright owner or has
obtained for the Governrment the license
rights necessary to perfect a license or
licenses in the deliverable data or software of
the appropriate scope set forth in paragraph
(b) of this clause and, prior to delivery of -
such—

(1) Technical data, hes affixed to the
transmittal document a statement of the
license rights obtained; or,

(2) Computer software, has provided a
staternent of the license rights obtained in a
form acceptable to the contracting officer.

(e) Identification and delivery of technical
data or computer software to be furnished
with restrictions on use, release, or
disclosure. (1) This paregraph does not apply
to technical data or computer software that
were or will be generated under this contract
or to restrictions based solely on copyright.

(2) Except es provided in subparagreph
(e)(3) of this clause, technical data or
computer software that the contractor asserts
should be furnished to the Government with
restrictions on use, release, or disclosure is
identified in an Attachment to this contract
(“the Attachment’"). The contractor shall not
deliver any technical dats or computer
software with restrictive markings unless the
technical deta or computer software are listed
on the Attachment

(3) In addition to the assertions made in
the Attachment, other assertions may be
identified after award when based on new
information or inadvertent omissions unless
the inadvertent omissions would have
materially affected the source selection
decision. Such identification and asserticn
shall be submitted to the contracting officer
@5 soon es practicable prior to the scheduled
date for delivery of the technical data or
computer software, in the following format.
and signed by an official authorizec to
contractually obligate the contraciur:

*“ldentification and Assertion of
Restrictions on the Government's Use,
Release, or Disclosure of Technica! Data or
Computer Software.

The contractor asserts for itself, or the
persons identified below, that the
Government's right to use, release, or
disclose the following technical data or
computer software should be restricted—

Name of Person Asserting
Restrictions®***

(LIST)

enter the specific reason for asserting that the

Government'’s rights should be restricted.
***Enter asserted rights category (e.g.,

limited rights, restricted rights, government

purpose rights, or government purpose
license rights from a prior contract, SBIR data
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rights under enother contrect, or specifically

pegotiated licenses). .
****Corporation, individual, or other

person, as appropriate.

Date

Printed Name and Trade

Signature

{End of Identification and Assertion)

(4) When requested by the contracting
officer, the contractor shall provide sufficient
informatior to enable the contracting officer
to evaluate the contractor’s assertions. The
contracting officer reserves the right to add
the contrector’s assertions to the Attachmert
and validate any listed assertions, et a later .
date, in eccordance with the procedures of
the “'Validation of Asserted Restrictions—
Computer Software, and/or **Validation of
Restrictive Markings on Technical Date”

- clauses of this contract.

(f) Marking requirements. The contractor,

~ nd its subcontractors or suppliers, may only

assert restrictions on the Government's rights
to use, modify, reproduce, rélease, or disclose
technical data or computer software to be
delivered under this contract by marking the
deliverable data or softwaré subject to
restriction. Except as provided in paragraph
(f) (6) of tkis clause, only the following
markings are suthorized under this contract:
the limitec rights legend at subparagraph (f)
(2) of this clause; the restricted rights legend
at subparageph (f){3], the SBIR data rights
legend at subparagraph (f)(4), or, thc special
license rights legend at subparagraph (f}{5);
end.or a notice of copyright as prescribed
under 17 U.S.C. 401 or 4C2.

(1) General mark:rg instructions. The
contractor, or its subcontractors or suppliers,
shal) conspicuously and legibly mark the
epprepriate legend to all technical deta ard
computer software that qualify for such
markings. The authorized legends shail be
placed on the transruittal document or
storage container and, for printed rrateriel,
each page cf the printed material cortaining
technical date or computer software for
which restrictions are asserted. When only
portions of e page of printed material are
subject to the asserted restrictions, such
portions shall be identified by circling.
underscoricg, with 8 note, or other
eppropriate identifier.. Instructions that
interfere with or delay the opersation of
computer sof'ware ip order to display e
restrictive legend or other license staternent
et any {ime prior to or during use of the
computer software shell not be inserted in
the software, or otherwise cause such
interfererce or delay, unless the contracting
officer’s written perm:ission to deliver such
software has been obtained prior to delivery.
Reproduction of technical data, computer
software, or any portions thereof subject to
asserted restrictions shal! also reproduce the
asserted restrictions.

(2) Limited rights markings. Technical data
not genereted under this contract that pertain
to iterns, components, or processes
developed exclusively at private expense and
delivered or otherwise furnished with
limited rights shall be marked with the
following legend:

“LIMITED RIGHTS
Contract No.

Contractor Name
Contrector Address

The Government's right to use, modify,
reproduce, release, perform, displey, or -
disclose these technical data are restricted by
peragraphb (b}(2) of the clause at 252.227-
7018. Any reproduction of technical dats or
portions thereof marked with this legend
must also produce the markings. Any person,
other than the Government, wbo bas been
provided eccess to such data must promptly
notify the above named contractor.”

(End of Legend) _ )
(3) Restricted rights markings. Computer
software deli or otherwise furnished to

the Government with restricted rights shall’
be marked with the following legend:

“RESTRICTED RIGHTS
Contrect No.

Contractor Name

Contractor Address

The Government's right to use, modify,
reproduce, release, perform, display, or
disclose this software are restricted by
paragraph (b)(3) of the clause at 252.227~
7018. Any reproduction of computer software
or portions thereof marked with this legend
must also produce the markings. Any person,
other than the Government, who bas been
provided access to such date must promptly
notify the above named contractor.”

(End of Legend) .

(4) SBIR dota rights markings. Except for
technicsl date or computer software in which
the Government has acquired unlimited
rights under subparagraph (b)(1) of this
clause, or negotiated special license rights as
provided in subparagraph (b)(5) of this
clause, technica] dete or computer software -
geperated under this contract shall be marked
with the following legend. The contractor
shall enter the expiration date for the SBIR
data rights period on the legend:

**SBIR DATA RIGHTS
Contract No.

Contractor Name

Address

Expiration of SBIR Date Rights
Period

The Government’s right to use, modify,
reproduce, release, perform, display, or
disclose technical dats or computer software
s;arked :‘;!IL this legend ax: e:lest:ricled during

e period shown as provided in paragraph
(b)(4) of the contract identified sbove. No
restrictions apply after the expiration date
shown above. Any reproduction of technical
data, computer software, or portions thereof
marked with this legend must also reproduce
the markings.”

{End of Legend)

(S) Special license rights markings. (i)
Technical data ar computer software in
which the Government'’s rights stem from a
specifically negotiated license shall be
marked with the following legend:

“Special License Rights

The Government's rights to use, modify,
reproduce, release, perform, display, or
disclose this technical data or computer

software are restricted by contract no.
(Insert contract pumber) , license no.
— . (nsert license identifier) _____. Any
reproduction of technical data, computer

. software, or portions thereof marked with

this legend must also reproduce the
markings.”

(End of Legend)

(ii) For purposes of this clause, special
licenses do not include government Purpose
License Rights acquired under a prior
contract (see subparagraph (b)(6) of this
clause).

(6) Pre-existing data markings. 1f the terms
of a prior contract or licénse permitied the
contractor o restrict the government's rights
to use, modify, reproduce, relesse, perform,
display, or disclose technical data or

_computer software, and thoee restrictions are
‘still epplicable, the contractor may mark

such data or software with the appropriate
restictive legend for which the data or
software qualified under the prior contract or
license. The marking procedures in
subparagrapb (f)(1) of tkis clause shall be
followed.

(g) Controctor procedures and records.
Throughout performance of this contract, the’
contractor, and its subcontractors or
suppliers that will deliver technical data or
computer software with other than unlimited
rights, shall—

(1) Heve, maintain, and follow written
procedures sufficient to assure that restrictive
markings are used only when authorized by
the terms of this clause; and

(2) Maintain records sufiicient to justify the
validity of any restrictive markings on
technical data or computer software
delivered under this contract.

{b) Removal of unjustified and
nonconforming markings. (1) Unjustified
markings. The rights and obligations of the
parties regarding the validation of restrictive
markings on technical data or computer
software furnished or to be furnished under
this contract are contained in the clauses at
*'252.227-7037, “Velidation of Restrictive
Markings on Technical Data” or 252.227~
7019, “Validation of Asserted Restrictione—
Computer Software", respectively.
Notwithstanding any provision of this
contrect concerning inspection and
acceptance, the Government may ignore or, at
the Contractor’s expense, correct or cancel 8
marking if, in accordance witb the applicable
procedures of those clauses, 8 restrictive
marking is determined to be unjustified.

(2) Nonconforming markings. A
nonconforming marking is @ marking placed
on technical data or computer software
delivered or otherwise furnished to the
Government under this contract that is not in
the farmat authorized by this contract.
Correction of nonconforming markings is not
subject to 252.227-7019 or 252.227-7037. }if
the contracting officer notifies the contractor
of a nonconforming marking or markings ang
the contracior feils to remove or correct such
markings within sixty (60) days, the
Government may ignore or, at the v
Contractor’s expense, rernove or correc! any
nooconforming markings.

i) Relaiion to patents. Nothing contained
in this clause shall imply 8 license to the
Government under eny patent or be
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construed as affecting the scope of any
license or other right otherwise granted to the
Government under any patent.

(i) Limitation on charges for rights in
tecknical data or computer software. (1) The
contractor shall not charge to this contract
any cost, including but not limited to, license
fees, royalties, or similar charges, for rights
in technical data or computer software to be

" delivered under this contract when—

(i) The Government has acquired. by any
means, the same or greater rights in the data
or software; or,

(3i) The data are available to the public
without restrictions.

(2) The limitation in paragraph Mi1)—

(i) Includes costs charged by a '
subcontractor or supglier, at any tier, or costs
incurred by the zontractor to acquire rights
in subcontractor or supplier technice! data or
carzputer software, if the subcontractor or
supplier has been paid for such rights under
any other Government coxntract or under a
license conveying the rights to the
Government: ]

(ii) Does not include the reasonable costs
of reproducing. kandling. or mailing the
documents or other medie in which the
technical date or computer software will be
delivered.

(k) Applicability to subcontractors or
suppliers. (1) The contractor shall assure that
the rights afforded its subcontractors and
suppliers under 10 U.S.C. 2320, 10 U.S.C.
2321. and the identificaticn, &ssertion. and
delivery processes required by paragraph (e)
of this clause are reccgnized ar.d protected.

(2) Whenever eny technical data or
computer software is to be obtained from a
subcontractor or supplier for delivery to the
Government under this contract, the
contractor shall use this same ziause in the
subcontract or other contractual instrument,
and require its subcortractors or suppliers to
do so, withcut alterstion. except to identify
the parties. No other clause shell be used to
enlarge or diminish the Governmeni's, the
contractor's, or a higher tier subcontractor’s
or supplier’s rights in a subcontractor’s or
supplier's technical data or com puter
software.

(3) Technical dzts required 10 be delivered
by a subcontractor or supplier shall normally
be delivered to the nex: higher-tier
contractor, subcort-actor, or supplier.
However, when there is a requirement in the
prime contract for tecknica! data which may
be submitted with other than unlimited
rights by a subcontractcr or supplier, then
said subcontractor or suppiier may fulfill its
requiirement by submitting sucb technical
dsta directly to the Government, rather than
through & higher-tier contracior.
subcontractor, or supplier.

{4) The contractor and hxgher-xier
subcontractors or suppliers shall not use
their power to award contracts as economic
leverage to obtain rights in technical data or
computer software from their subcontractors
or suppliers.

(5) In no event shall the contractor use its
obligation to recognize and protect
subcontractor or supplier rights in technical
data or computer software as an excuse for
failing to satisfy its contractual obligation to
tire Government.

‘ (End of clause)

ALTERNATE ] (XXX 1994)

As prescribed in 227.404/(c) or 227.504(c).
add the followmg paragraph to the basic
clause:

(1) Publication for sale. (1) This pa.‘ragraph
applies only to technical dats ar camputer
software delivered to the Government with
SBIR data rights.

{2) Upon expiration of the SBIR data rights

period, the Government will not exercise its
ught to publish or authorize others to publish
an item of technical data or computer
software identified in this contract as being

- subject to paragraph (1) of this clause if the

contractor, prior to the expiration of the SBIR
date rights period, or within two years
following delivery of the dats or software
item, or within twenty-four months following
the removal of any national security or export
control restrictions, whichever is later,
publishes such data or software item(s) and
promptly notifies the contracting officer of
such publication(s). Any such publication(s)
shall include 2 notice identifying the nurnber
of this contract and the Government's rights
in the published data.

(3) This limitation on the Government's

. right to publish for sale shall continue as

Jong as the technical data or computer
software are reasonably available to the
public for purchase.

(END OF ALTERNATEI)

22. Section 252.227-7019 is revised to
read as follows:

252.227-7018 Validstion of asserted
restrictions—computer software.

As prescribed in 227.503-6(b), use the
following clause:

VALIDATION OF ASSERTED
RESTRICTIONS—COMPUTER SOFTWARE
(XXX 1994)

(a) Definitions. (1) As used in this clause,
uniess otherwise specifically indicated, the
term Contractor means the contractor and its
subcontractors or suppliers.

(2) Other terms used in this clause are
-defined in the “Rights in Noncommercial
Computer Software and Noncommercial
Computer Software Documentation” clause.
252.227~7014, of this contract.

(b) Justification. The Contractor shall
maintain records sufficient to justify the
validity of any markings that assert
restrictions on the Government’s rights to
use, modify, reproduce, perform, display.
release. or disclose computer software
delivered or required to be delivered under
this contract and shall be prepared to furnish
to the contrecting officer a written
justification for such restrictive markings in
response o a request for information under
paragraph (d) or 8 challenge under paragraph
() of this clause.

{c) Direct contact with subcontractors or
suppliers. The Contractor agrees that the
contracting officer may transact matters
under this clause directly with
subcontractors or suppliers at any tier who
assert restrictions on the Government’s right

40 use, modify, reproduce, release, perform,
display, or disclose computer software.
Neither this clause, nor any action taken by

the Government under this clause, creates or
implies privity of contract between the
Government and the Cobtractor’s
subcontractors or suppliers.

(d) Raquests for information. (1) The
contracting officer may request the
Coxtractor to provide sufficient information
to enable the contracting officer to evaluate
the Contractor's asserted restrictions. Such
information shall be besed upon the records
required by this clsuse or other information
reasonably available to the Contractor.

(2) Based upon the information pronded
if the—

(i) Contractor agrees that an asserted
restncnon is not valid, the contncung oﬁioer

(A) Strike or correct the unjustified
marking at the Contractor’s expense: or,

(B) Return the computer software to the
Contractor for correcticn at the Contractor’s
ex . If the Contractor fails to correct or
strike the unjustified restriction and return
the corrected software to the contracting
officer within sixty (60) days following
receipt of the software the contracting officer
may correct or strike the markings at that
Contractor's expense.

(ii) Contracting officer concludes tha! the
asserted restriction is appropriate for this
contract, he or she shall so notify the
Contractor in writing.

(3) The Contractor’s failure to provide a
timely response to a contracting officer's
request for information or failure to provide
sufficient information to eneble the
contracting officer to evaluate an asserted
restriction shall constitute reasoneble
grounds for questioning the validity of an
asserted restricticn.

{e) Government right to challenge and
validate asserted restrictions. (1) The
Government, when there are reasonable
grounds to do 80, hes the right to review and
challenge the validity of any restrictions
asserted by the Contractor ob the.
Government's rights to use, modify.
reproduce, release, perform, display, or
disclose computer software delivered, to be
delivered under this contract, or otherwise
provided to the Government in the
performance of this contract. Except for
software that is publicly available. has been
furnished to the Government without
restrictions, or hes been otherwise made
svaileble without restrictions, the
Government may exercise this right only
within three years after the date(s) the

.software is delivered or otherwise furnished -

to the Government, or three years following
final payment under this contract, whichever
is later.

(2) The absence of a challenge to an
asserted restriction shall not constitute
validation under this clause. Only a
contracting officer’s final decision or actions
of an agency Board of Contract Appeals or a

_ coun of competent jurisdiction that sustain

the validity of an asserted restriction
constitute validation of the restriction.

1f) Challenge procedures. (1) A challenge
must be ip writing and shall—

(i) State the specific grounds for
challenging the asserted restriction:

(ii) Require the Contractor to respond
within sixty (60) days:
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(iii) Require the Contractor to provide
justification for the assertior based upon
records kept in accordance with paragraph
(b) of this clause and such other
documentation that are reasonsbly available
to the Contractor, in sufficient detail to

" enable the contracting officer to determine
- the velidity of the asserted restrictions; and,

(iv) State that 8 contracting officer’s final
decision, during the three year penod
preceding this challenge, or action of a court
of competent jurisdiction or Board of
Contract Appeals that sustained the validity
of an iden‘ical assertion made by the
Contracior (or a licensee) sha!l serve as
justification for the asserted restriction.

(2) The contracting officer shall extend the
time for response if the Contractor submits a
written request showing the need for
additional time to prepare a response.

(3) The contracting officer may request
additional supporting docurpentation if, in

_ his or ber opinion, the Contractor's

explanation does not provide sufficient
ev.dence to justify the validity of the asserted
restrictions. The Contractor agrees to
promptly respond to the contracting officer’s
request for additicnal supporting
documentation. )

(4) Notwithetanding challenge by the
centracting officer, the parties may agree on
the disposition of an esserted restriction at
any time pric: 1o a contracting officer’s. final
decision or, if the Contracior has appealed
that decisioz, filed suit, or provided notice of
an intent to file suit, 8t acy time prior to a
decision by a court of competent jurisdiction
or Boarc of Contract Appeals.

(5) If the Contractor Jziis to respond tc the
contracting officer’s request for information
or additional information under
subparagraph ({)(2) of this clause, the
contracting officer shall issue e final
decision, it accordance with the "Disputes™
clause cf this contract, pertaining to the
validity of the assemed restriction.

(6) If the contracting officer, after reviewing
the writter. explanation furnished pursuant
to subparagreph (f)(1) of this clause, or any
other available information pertaining to the
validity of an asserted restriction, determines
that the asserted restriction has—

(i) No! been justified, the contracting
officer shall issue promptly e final decision,
in accordznce with the “Disputes” clause of
this contract, derying the validity of the
asserted restriction.

(ii) Been justified, the contracting officer
shall issue promptly a final decision, in
accordance with the *'Disputes” clause of this
contract, velidating the asserted restriction.

(7) A contractor receiving challenges to the
same asserted restriction(s) from more than
one contracting officer shall notify each
contracting officer of the other challenges.
The notice shall also state which contracting
officer initiated the first in time unanswered
challenge. The contracting officer who
initisted the first in time unanswered
challenge, after consultation with the other
contracting officers who have challenged the
restrictions and the contractor, shall
formulste and distribute a schedule that
provides the contractor e reasonable
opportunity for responding to each challenge.

(g) Contractor appeal—Government
obligation. (1) The Government agrees that,

potwithstanding a contrecting officer’s final
decision denying the validity of an asserted
restriction and except as provided in
paragraph (g)(3) of this clause, it will honor
the asserted restriction— -

{i} For & period of ninety (90) days from the
date of the contracting officer’s final decision
to allow the Contractor to appeal to the
appropriate Board of Contract Appeals or to
file suit in an appropriate court;

{ii) For a period of one year from the date
of the contracting officer's final decision if,
witbin the first ninety {90) days following the
contracting officer’s final decision, the
Contractor has provided notice of an intent
to file suit in an eppropriate court; or, '

(iii) Unti} final disposition by the
appropriste Board of Contrect Appesls or
court of competent jurisdiction, if the
Contractor hes: (A) appealed to the Board of
Contract Appeals or filed suit in an
appropriate court within ninety {90) days; or,
(B) submitted, within ninety (90) days, 8
notice of intent to file suit in an eppropriate
court and filed suite within one year.

{2) The Contractor agrees that the
Government may strike, correct, or ignore the
restrictive' markings if the Contractor fails
to—

(i) Appeal t0 a Board of Contrect Appeals
within ninety (80) deys from the date of the
contracting officer’s fina! decision; or,

(ii) File suit in an appropriste court within
ninety (90) days from such date; or,

(iii) File suit within one year after the date
of the contracting officer's final decision if
the Contractor had provided notice of intent
to file suit within ninety (90) days following
the date of the cortracting officer’s final
decision.

(3) The agency beed, on a non-delegable
basis, may determine that urgent or
compelling circumstances do not permit
awaiting the filing of suit in an appropriate
court, or the rendering of a decisiop by a
court of competeat jurisdiction or Board of
Contract Appesls. In that event, the agency
head shell notify the Contractor of the urgent
or compelling circumstances.
Notwithstanding subparagraph (g)(1) of this
clause, the Contractor agrees that the agency
may use, modify, reproduce, release,
perform, display, or disclose computer
software marked with (i) government purpose
legends for any purpose, and authorize others
to do so; or, (ii) restricted or special license
rights for government purposes only. The
Government agrees not to release or disclose
such software unless prior to release or
disclosure, the intended recipient is subject
to the use end non-disclosure agreement at
227.403-7; or, is & government contractor
receiving access to the software for
performance of 8 Government contract that
oontains the clause at 252.227-7025,
*Limitations on the Use or Disclosure of
Government Furnished Information Marked
with Restrictive Legends.” The agency head’s
determination may be made et any time after
the date of the contracting officer’s final
decision and shall not affect the Contractor’s
right to darnages against the United States, or
other relief provided by law, if its asserted
restrictions are ultimately upheld.

(b) Final disposition of appeal or suit. If
the Contractor appeals or files suit and if,

upon final disposition of the appesl or suit.
the contrecting officer’s decision is—

(1) Sustained—:

(i} Any restrictive marking on such

" .computer software shall be struck or

corrected at the Conlraclor s expense or
ignored; and,

{ii) I the asserted restriction is found not
to be substantially justified, the Contractor

shall be liable to the Government for

payment of the cost to the Government of
reviewing the asserted restriction and the
fees and other expenses (as defined in 28
U.S.C. 2412(d)(2)(A)) incurred by the

- Government in challenging the restriction,

unless special circumstances wou'd make
such payment unjust.

{2) Not sustained—

(i) The Government shell be bound by the
asserted restriction; and,

(ii) If the challenge by the Government is
found not to have been made in good faith.
the Government shall be liable to the

" Contractor for payment of fees and other

expenses (as defined in 28 U.S.C.
2412(d)(2)(A) incurred by the Contractor in
defend:ing the restriction.

(i) Flowdown. The contractor shall insert
this clause in all contracts. purchase orders.
and other similar instruments with its
subcontractors or suppliers, at any tier, who
will be furnishing computer software to the
Government in the performmance of this
contract. The clause may pot be altered other
than to identify the appropriate parties.

{End of clause)

23. Section 252.227-7029 js revised to
read as follows:

§252.227-7020 Rights in special works.

As prescribed in 227.405-3,
227.406{2) and 227.505(a). use the
following clause:

RIGHTS IN SPECIAL WORKS (XXX 1994)

(e) Applicability. The clause applies to
works first created, generated, or produced
and required to be delivered under this
contract.

‘(b) Definitions. As used in this clause:

{1) Computer dato base means a collection
of date recorded in & form capable of being
processed by a computer. The term does not
include computer software.

(2) Computer program means a set of
instructions, rules, or routines recorded in a
form that is capable of causing 8 computer to
perform a specific operation or series of
operstions.

(3) Computer software means computer

programs, source code, source code listings,
object code listings, design details,
algorithms, processes, flow charts, formulae
and related material that would enable the
software to be reproduced, recreated, or
recompiled. Computer software does not
include computer data bases or computer
software documentation.

(4) Computer software documentation
means owner’s manuals, user’s manuals,
installation instructions, operating
instructions, and other similar items,

: regardless of storage medium, that explain

bilities of the computer software or

prov e instructions for using the software.



Federal Register / Vol. 59, No. 117 / Monday, June 20, 1994 / Proposed Rules

31619

(5) Unlimited rights means the rights to
use, modify. reproduce, perform, display,
release, or disclose 8 work in whole or in
part, in any manner, and for any purpose
whatsoever, and to have or authorize others .
to do to.

(6) The term works includes computer data
bases, computer software, or computer
software documentation,; literary, musical,
choreographic, or dramatic compositions;
pantomimes; pictorial, graphic, or sculptural
compositions: motion pictures and other
sudiovisual compositions; sound recordings
in any medium; or, items of similar nature.

(c) License rights. (1) The Government shall
have unlimited rights in works first
produced. created. or generated and required
to be delivered under this contract.

{2) The contractor shall assign to the
Government copyright in all works first
produced, created, or generated and required
to be delivered under this contract. The
contractor, unless directed to the contrary by
the contracting cfficer, shall place the
following notice on such works:

*€ (Yeor date of delivery) United States
Government, as representec by the Secretary
of (department). All rights reserved.”

For phonorecords, the € " marking skall be  ~

replaced by 8 "P".

(3) The contractor grants to the
Government a rovalty free, worldwide.
nonexclusive, irrevoceble license to
reproduce, prepare derivative works from,
distribute, perform, or display. and to have
or authorize others to do so, the contractor’s
copyrighted works not first produced created.
or generated under this contract that have
been incorporated into the works deliverable
under this contract.

(d) Third party copyrighted data. The
contractor shall not incorporate, without the
wTitten approval of the contracting officer,
any copyrighted works in the works to be
delivered under this contract unless the
contractor is the copyright owner or has
obtained for the Government the license
rights necessary to perfect a license of the
scope identified in peragraph (c)(3) of this
clause and, prior to delivery of such works—

(1) Has affixed to the transmittal document
a statement of the license rights obtained; or,

(2) For computer software, has provided a
statement of the license rights obtained in a
form acceptable to the contracting officer.

(e} Indemnification. The contractor shall
indemnify and save and hold harmless the
government, against any liability, including
costs and expenses, (1) for violation of
proprietary rights, copyrights, or rights of
privacy or publicity, arising out of the
creation, delivery, use, modification,
reproduction, release, performance, display,
or disclosure of any works furnished under
this contract, or (2) based upon any libelous
or other unlawful matter contained in such
works.

(f) Government furnished information.
Paragraphs (d) and [e) of this clause are not
applicable to information furnished to the
contractor by the Government and
incorporated in the works delivered under
this contract.

(End of clause)

252.227-7021 [Amended]

24. Section 252.227-7021 is amended
by revising the introductory text to read
“As prescribed in 227.405-2(a), use the
following clause:".

252.227-7022 [Amended]

25. Section 252.227~-7022 is amended -

by revising the introductory text to read

*“As prescribed in 227.407-1(a), use the °

following clause:".

252.227-7023 [Amended) :

26. Section 252.227-7023 is amended
by revising the introductory text to read
“As prescribed in 227.407-1(b), use the
following clause:".

252.227-7024 [Amended]

27. Section 252.227-7024 is amended -

by revising the introductory text to read
“As prescribed in 227.407-3, use the
following clause:".

28. Section 252.227-7025 is added to
read as follows:

252.227-7025 Limitations on the use or
disclosure of Government furmished

information marked with restrictive legends.

As prescribed in 227—403-6(d) or
227.503-6(e), use the following clause:

LIMITATIONS ON THE USE OR
DISCLOSURE OF GOVERNMENT
FURNISHED INFORMATION MARKED
WITH RESTRICTIVE LEGENDS (XXX 1994)

(a)(1) For contracts requiring the delivery
of technical data, the terms limited rights and
government purpose rights are defined in the
“Rights in Technical Date—Noncommercial
Items” clause, 252.227-7013.

(2) For contracts that do not require the
delivery of technical data, the terms
government purpose rights and restricted
rights are defined in the “Rights in
Noncommercial Computer Software and
Noncommercial Computer Software
Documentation” clause, 252.227-7014.

(3) For Sma!] Business Innovative Research
program contracts, the terms limited rights
and restricted rights are defined in the clause
at 252.227-7018, “Rights in Noncommercial
Technical Data and Computer Software—
Small Business Innovative Research
Programs.” .

(b) Technical data or computer software
provided to the contractor as Government
furnished information (GFI) under this
contract may be subject to restrictions on use,
modification, reproduction, release,
performance, display, or further disclosure.

(1) GFI marked with limited or restricted
rights legends. The contractor shall use,
modify, reproduce, perform, or display
technical date received from the Government
with limited rights legends or computer
software received with restricted rights
legends only in the performance of this
contract The contractor shall not, without
the express written permission of the party
whose name appears in the legend, release or
disclose such deta of software to any person.

(2) GFI marked with Government purpose
rights legends. The contractor shall use
technical data or computer software received
from the Government with Government
purpose rights legends for Government
purposes only. The contractor shall not,
without the express written permission of the

whose name appears in the restrictive
md. use, modify, reproduce, release,
perform, or display such data or software for
any commercial purpose or disclose such
data or software to a person other than its
subcontractors, suppliers, or prospective
subcontractors or suppliers, who require the
data or software to submit offers for. or
perform, contracts under this contract. Prior
to disclosing the data or software, the -
contractor shall require the persons to whom
disclosure will be mede to complete and sign
the non-disclosure agreement at DFARS
227.403-7.

(3) GFI marked with specially negotiated
license rights legends. The contractor shall
use, modify, reproduce, release, perform, or
display technical data or computer software
received from the Government with specially
negotiated license legends only as permitted
in the license. Such data or software may not
be released or disclosed to other persons
unless permitted by the license and, prior to
release or disclosure, the intended recipient
hes completed the non-disclosure agreement
at 227.403-7. The contractor shall modify
paragraph 1.(c) of the disclosure agreement to .
reflect the recipient’s obligations regarding
use, modification, reproduction, release.
performance, display, and disclosure of the
data or software.

(c) Indemnification and creation of third
party beneficiary rights. The contractor

agrees:

(1) To indemnify and hold harmless the
Government, its agents, and employees from
every claim or liability, including attorneys
fees, court costs, and expenses, arising out of,
or in any way related to, the misuse or
unsauthorized modification, reproduction,

‘release, performance, display, or disclosure

of technical data or computer software
received from the Government with
restrictive legends by the contractor or any
person to whom the contractor has released
or disclosed such data or software.

(2) That the whose name appears on
the restrictive legend, in eddition to any
other rights it may have, is a third party
beneficiary who has the right of direct action
against the contractor, or any person to
wham the contrector has released or
disclosed such data or software, for the .
unauthorized duplication, release, or
disclosure of technical dats or computer
software subject to restrictive legends.

(END OF CLAUSE)}

252.227-7026 [Amended)

29. Section 252.227-7026 is amended
by revising the introductory text to read
“As prescribed in 227.403-8(a), use the
following clause:".

252.227-7027 {Amended)] :

30. Sectien 252.227-7027 is amended
by revising the introductory text to read
*“As prescribed in 227.403-8(b), use the
following clause:".
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31. Section 252.227-7028 is revised to
read as follows:

252.227-7028 Technica! data or computer
software previousty detivered to the
Government.

As prescribed in 227.403-6(e} or
227.503-6(f), use the foilcwing
provision:

TECHMICAL DATA Ok COMPUTER
SOFTWARE PREVIOUSLY DELIVERED TO
THE GOVERNMENT (X¥X 1994)

The offerar shal! attach to its offer an
identification of all documents or others
medis ipcorporsting technical dats or
computer software it intends to deliver under
this contract with other than unlimited rigkts
tha: are identicel or sx.bsxa.mall) similar to
decuments or other meu {a tkat the offeror bas
produced for, delivered to, or is obligated to
deliver to the Government under any contract

-or subcontract. The attachment shall
. identify—

(a; The corirac! curmber unde: which the
data or softiware were produced;

(b) The cortrec! number under which, and
the name and acdsess of the organization to
whom, the data or software were mast
recently delivered or wiil be delivered; and

{c) Any limijtations on the Goverzment's
rights te use cr disclose the date or software,
including, when aprliceble. identification of

* the earlies! dzte the limitaticns expire.

(End of Provisior)

252.227-7023 [Remcved)
32. Section 252.227-7023 is removed
and reserved.

252.227-7030 [Amended]

33. Section 252.227-7030 is amended
by revising the introductory text to read
“As prescribed in 227. 4‘33—8(3(1) use
the following clause:”

252.227-7031 [Removed and Reserved]
34. Section 252.227-7031 is removed
end reserved.

252.227-7032 [Removed and Reserved]
35. Section 252.227-7032 is removed
and reserved.

252.227-7033 [Amended]

36. Section 252.227-7033 is amended
by revizing the introductory text to read
“As p:escribed in 227. 407(c). use the
follo.ving clause:™

252.227-7038 [Amended] -

37. Section 252.227-7036 is amended
by revising the introductory text to resd
*As prescribed in 227.403-6(f)(2), use
the following clause:".

252.227-7037 [Amended]

38. Section 252.227-7037 is amended
by revising the introductary text to reed
“As prescribed in 227.403}6(f)(3), use
the following clause:".

{FR Doc. 84-14321 Filed 6-17-94; 8-45 am)
BILLING CODE 3810-01-M

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service
50 CFR Part 17

Notice of Availability of Draft
Modifications to the Recovery Action

. Pian for the Recovery Implmntaﬁon

Program for the E

Species in the Upper colomdo Rfver
Basin :

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Notice of document availability.

SUMMARY: The U.S. Fish and Wildlife
Service (Service) announces the
availability for public review of draft
modifications to the Recovery
Implementation Program Recovery
Action Plan (RIPRAP) dated October 15,
1983. The RIPRAP identifies specific
actions and timeframes currently
believed to be necessary to recover the
endangered fish in the most expeditious
manner possible in the Upper Colorado
River Basin (Upper Basin). The Upper
Basin is cefined as the Colorado River
drainage upstream of Lake Powell, with
the exception of the San Juan River
drainage. The RIPRAP will serve as a
measure of accomplishment so the
Recovery Program can continue to serve
as the reasonable and prudent
alternative to avoid the likelihood of
jeopardy to the continued existence of
the erdangered fish for projects
undergoing secticn 7 consultations.
Critical habitat for the endangered fish
was formally designated on April 20,
1994. The Recovery Program is also
intended to serve as the reasonable and
prudent alternative to avoid the likely
destruction or adverse modification of
critical habitat. Therefore, modifications
to the RIPRAP are being proposed so the
Recovery can serve as the
reasonable and prudent alternative to
avoid adverse modification to critical
habitat as well as to avoid the likelihood
of jeopardy resulting from depletion
impacts of new projects and all existing
or past impacts related to historic water
projects with the exception of the

discharge by historic projects of

. pollutants such as trace elements, heavy

metals, and pesticides. The proposed
modificstions were developed by FWS
in coordination with the Recovery
Program’s Management Committee. The
Service solicits review and comment
from the public on the draft changes to
the RIPRAP.

DATES: Comments on the revised
RIPRAPmustbence:wdmorbefore
Avugust 4, 19894

ADDRESSES: Persons wishing to review
the draft RPRAP modifications may
obtain copies by contacting the
Assistant Regional Director—Ecological
Services U.S. Fish and Wildlife Service,
P.O. Box 25486, Denver Federal _enter,
Denver, Colorado 80225; FAX (303)
236~0027. Written comments should be
sent to the address given above.
Comments received are availsble upon
request for public inspection, by
appointment, during normal business
hours at the above address.

FOR FURTHER INFORMATION CONTACT: Mr.
Robert Jacobsen (see above address),
telephone (303) 236-8189.

SUPPLEMENTARY INFORMATION:

Background

Four native fish species that inhabit
the Colorado River Basin are federally
listed as endangcred: the Colorado
sqawfish (Ptychocheilus lucius),
humpback chub (Gile cyphe), bonytail
(Gila elegans), and razorback sucker
(Xyrauchen texanus). Each of these four
species was once abundant in the Upper
Basin; however, they have declined in
numbers and are now threatened with
extinction from their natural habitat.
Factors accounting for the current status
of these species include direct loss of
habitat, chenges in water flow and
temperature regimes, blockage of
migration routes, and icteractions with
introduced (nonrative) fish species. The
Fish and Wildlife Service (Service) has
maintained since 1978 that a jeopardy
situation exists in the upper Colorasdo
River basin and that actions must be
taken to reverse the decline of
endangered fish populations and
habitat. The Service has described this
conclusion through section 7 of the
Endangered Species Act (Act) in over
224 biological opinions on project
impacts on the endangered fish in the
Upper Basin.

1988, the Governors of Colorado,
Utab, and Wyoming, the Secretary of the
Interior, and the Administrstor of the
Western Area Power Administration
entered into a cooperative agreement to
implement the Recovery
Implementation Program for
Endangered Fish Species in the Upper
Colorado River Basin (Recovery
Program). The purpose of the Recovery

is to recover the four
endangered fish in the Upper Colorado
River Basin while providing for future
water development to proceed in
compliance with the En,
Species Act, Interstate Compacts, and
State law. Participants in the Recovery
Program include the Service, the Bureau
of Reclamation, the States of Utah,
Wyoming, and Colorado, the Western
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Lakeland to the Tampa-St. Petersburg-
Clearwater, Florida television market.

Initial Regulatory Flexibility Analysis

4. The Commission certifies that the
Regulatory Flexibility Act of 1980 does
not apply to this rulemaking proceeding
because if the proposed rule amendment
is promulgated, there will not be a
significant economic impact on a
substantial number of small business
entities, as defined by § 601 (3) of the
Regulatory Flexibility Act. A few cable
television system operators will be
affected by the proposed rule
amendment. The Secretary shall send a
copy of this Notice of Proposed Rule
Making, including the certification, to
the Chief Counsel for Advocacy of the
Small Business Administration in
accordance with paragraph 603(a) of the
Regulatory Flexibility Act. Pub. L. No.
96-354, 94 Stat. 1164, 5 U.S.C. §601 et
seg. (1981).

Ex Parte

5. This is a non-restricted notice and
comment rule making proceeding. Ex
parte presentations are permitted,
provided they are disclosed as provided
in the Commission’s Rules. See
generally 47 CFR §§1.1202, 1.1203 and
1.1206(a).

Commer:t Dates

6. Pursuant to applicable procedures
set forth in §§1.415 and 1.419 of the
Commission’s Rules, interested parties

may file comments on or before
September 14, 1994, and reply
comments on or before October 14,
1994. All relevant and timely comments
will be considered before final action is
taken in this proceeding. To file
formally in this proceeding, participants
must file an original and four copies of
all comments, reply comments, and
supporting comments. If participants
want each Commissioner to receive a
personal copy of their comments, an
original plus nine copies must be filed.

" Commetits and reply comments should

be sent to the Office of the Secretary,
Federal Communications Commission,
Washington, D.C. 20554. Comments and
reply comments will be available for
public inspection during regular
business hours in the FCC Reference
Center (Room 239) of the Federal
Communications Commission, 1919 M
Street, NW., Washington, D:C. 20554.

" 7. Accordingly, this action is taken by
the Chief, Cable Services Bureau,
pursuant to authority delegated by
§0.321 of the Commission's Rules.

List of Subjects in 47 CFR Part 76

Cable television.
Federal Communications Commission.
William H. Johnson, )
Acting Chief. Cable Services Bureau.
[FR Doc. 94-20856 Filed 8-24-84; 8:45 am)
BILLING CODE 6712-01F

DEPARTMENT OF DEFENSE i
48 CFR Parts 211, 227, and 252
Defense Federal Acquisition
Regulation Suppiement; Rights in 3
Technical Data

AGENCY: Department of Defense.

ACTION: Proposed rule; extension of
comment period.

SUMMARY: This document extends the
public comment period for the proposed
rule on Rights in Technical Data that the
Department of Defense had published
on June 20, 1994 {55 FR 31584).

DATES: Comments on the proposed rule
should be submitted in writing to the
address shown below on or before
September 9, 1994, to be considered in
the formulation of a final rule.
ADDRESSES: Interested parties should
submit written comments to: Deputy
Director, Major Policy Initiatives,
PDUSD (A&T) DP; ATTN: Ms. Angelina
Moy: 1211 S. Fern Street, Room C-109.
Arlington, VA 22202-2808. Please cite
DAR Care 91-312 in all correspondence
related to this proposed rule.

FOR FURTHER INFORMATION CONTACT: Ms.
Angelina Moy, telephone (703) 604—
5386. .

Claudia L. Naugle, :

Deputy Director, Defense Acquisition

_Regulations Council.

(FR Doc. 84-20969 Filed 8-24-94; 8:45 am)

BULLING CODE 500004
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the assessments. Reclamation will take
all necessary actions to prevent the

_delivery of irrigation water to mehglble :

land.

The Department of Lhe lntenor has
determined that the proposed rule does
not constitute a significant regulatory
action under Executive Order 12866
because it will not: (1) have an annual
effect on the economy of $100 million
or more or adversely affect in a material
way the economy, a sector of the
economy, productivity, competition.
jobs, the envirohment, public health or
safety, or State, local or tribal
governments or communities; (2) create
a serious inconsistency or otherwise
interfere with an action taker or
planned by another agency: (3)
materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; or (4) raise novel
legal or policy issues arising out of legal
mandates, the President’s prionties, or
the principles set forth in the executive
order.

National Environmental Policy Act

Neither an environmental assessment
nor an environmental impact statement
is required for this rulemaking because,
pursuant to 40 CFR 1508.4 and
Departmental Manual part 516 DM 6.
Appendix 9, § 9.4.A.1, this action is
categorically excluded from the
provisions of the National
Environmental Policy Act.

Paperwork Reduction Act

The information collection
requirements contained in this rule have
been approved by the Office of
Management and Budget as is required
by 44 U.S.C. 3501 et seq. and assigned
clearance numbers 10060005 and
1006-0006.

Small Entity Flexibility Analysis

The proposed rule will not have a
significant economic effect on a
substantial number of small entities.

Civil Justice Reform

The Department of the Interior has
certified to the Office of Management
and Budget that this proposed rule
meets the applicable standards provided
in sections 2(a) and 2(b)(2) of Executive
Order 12778.

Authorship

This proposed rule was prepared by
staff in the Reclamation Law
Administration Branch, D-5640, Bureau
of Reclamation, Denver, Colorado.

List of Subjects in 43 CFR Part 426

Administrative practice and
procedure, Irrigation, Reclamation,
‘Reporting and recordkeeping
requirements.

For the reasons stated in the
preamble, it is proposed to amend 43
CFR Part 426 as follows:

- Dated: May 16, 1994.
Elizabeth Ann Rieke,
Assistant Secretary—Water and Sc:ence

PART 426—RULES AND
REGULATIONS FOR PROJECTS
GOVERNED BY FEDERAL
RECLAMATION LAW

1. The authority citation for Part 426
is revised to read as follows:

Authority: 43 U.S.C. 371-383; 43 U.S.C.
390aa-39022-1; 31 U.S.C. 9701.

2. Section 426.24 is redesignated as
§426.25, and new section 426.24 is
added to read as follows:

§426.24 Assessments of administrative
costs.

(a) Forms submittal. A district will be
assessed for the administrative costs
described in paragraph (e) of this
section when irrigation water has been
delivered to landholders that did not
submit certification or reporting forms
prior to the receipt of irrigation water in
accordance with § 426.10(e). The
assessment will be applied on a yearly
basis in each district for each direct and
indirect landholder that received
irrigation water but.failed to comply -
with §426.10(e).

(b) Forms corrections. Where
corrections are needed on certification
or reporting forms, the requirements of
§ 426.10(a) will be deemed to have been
met so long as the district provides
corrected forms to the Bureau of
Reclamation within 45 days of the date
of the Bureau's written request for
corrections. A district will be assessed
for the administrative costs described in
paragraph {e) of this section when
corrected forms are not provided within
this 45-day time period. The assessment
will be applied an a yearly basis in each
district for each direct and indirect
landholder for whom corrected forms
are not provided within the apphcable
45-day time period.

(c) Parties responsible for paying
assessments. Districts shall be.
responsible for payment of the
assessments described in paragraphs (a)

and (b) of this section.
(d) Disposition of assessments. The
administrative costs and

collected pursuant to paragraphs (a) and
(b) of this section will be deposited to

the general fund of the United States
Treasury as miscellaneous receipts.

(e) Assessment for administrative
costs. The assessment for administrgtive
costs shall initially be set at $260. This
is based on an average of the direct and
indirect costs the Bureau of Reclamation
incurs performing activities to obtain
certification or reporting forms from
landholders that failed to submit such
forms prior to receipt of irrigation water

* and form corrections that are not

submitted by the designated due date.
This initial $260 assessment for

- administrative costs will be reviewed at

least once every 5 years and adjusted. if
needed, to reflect new cost data based
upon the Bureau’s costs for
communicating with district
representatives and landholders to
obtain missing or corrected forms:
“assisting landholders in completing
certification or reporting forms for the
period of time they were not in
compliance with the form requirements:
performmg onsite visits to determine if
irrigation water deliveries have been
terminated to landholders that failed to
submit the required forms; and
performing other activities necessary to
address form violations. Notice of the
revised assessment for administrative
costs will be published in the Federal
Register in December of the year the
data are reviewed.

[FR Doc. 94-15509 Filed 6-27-94: 8:45 am|
BILLING CODE 4310-04-P

DEPARTMENT OF DEFENSE
48 CFR part 211, 227, and 252

Federal Acquisition Regulation
Supplement; Rights in Technical Data

AGENCY: Department of Defense (DoD).
-ACTION: Correction of proposed rule
with request for comments.

SUMMARY: This action is to correct the
address for submission of written
comments for the proposed rule on

"Rights in Technical Data, which was

published in the Federal Register on
June 20, 1994 (59 FR 31584).

FOR FURTHER INFORMATION CONTACT:
Ms. Angelena Moy, telephone (703)
604-5385/6.

Claudia L. Naugle,

Deputy Director, Defense Acqmsmon
Regulation Council.

Accordingly, the Department of
Defense is correcting the proposed rule
on Rights in Technical Data as follows:

On page 31584, column 3, the first
sentence of the paragraph entitled
ADDRESSES: is corrected to read:
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“Interestad parties should suhmit
written comments ta: Deputy Director
Major Policy Initiatives, 1211 S. Ferm
St , Room C~109, Arlington, VA 22202-
2808, ATTN: Ms. Angelena May,
OUSDA (A&T)/DDP.”

{FR Doc. 94-15647 Filed 6-27-94, 8:45 am)
BILLING CODE 3030-01-M

NATIONAL AERONAUTICS AND
SPACE ADMSNISTRATION

48 CFR Parts 1831 and 1852

Revision to NASA FAR Supplement
Coverage on Precontract Costs

AGENCY: Office of Procurement,
Procurement Policy Division, National
Aeronautics and Space Administration
(NASA).

AcTiON: Notice of proposed rulemaking.

SUMMARY: This rule proposes to amend
the regulations pertaining to precontract
costs to specify the content of letters to
contractors which authorize the
incurrence of precontract costs, ake
clear the circumstaces when

tract costs would be appropriate,
and clarify that precontract costs are not
allowable umless the clause “Precontract
Costs” is included in the contract. In
addition, the proposed rule revises the
prescription for the clause to allow its
use in other than cost-reimbursement
contracts. Also, the rule proposes to
change the title of that clause from
*“Date of Incurrence of Costs” to
*“Precontract Costs™ 10 mare accurately
reflect its purpose.
DATES: Comments must be received on
or before August 29, 1994.
ADDRESSES: Submit comments to Mr.
Joseph Le Cren, Contract Pricing and
Fipnance Division (Code HC), Office of
Procurement, NASA Headquarters,
Washington, DC 20548.
FOR FURTHER INFORMATION CONTACT:
Mr. Joseph Le Cren, (202) 358—-0444.

SUPPLEMENTARY INFORMATION:

Background

Although NASA has used
authorization letters for tract
costs for many years, there has been
little standardization in the contents of
the letters. In addition, the carrent
NASA FAR Supplement coverage at *
1831.205-32 does not make it clear
when the use of precontract costs would
be appropriate, or that the clanse at ‘
1852.231-70 is required to be in the
contract in order for costs to
be allowabls. In addition, the clause
prescription incorrectly states that the
clause only should go ia cost

procuremen
- criteria st (FAR) 48 CFR 31.205-32 are

reimbursement contracts. The clause
would also be applicable to fixed-price
incentive or redeterminable contracts
and to terminsted firm-fixed price
contracts, as the cost principles at (FAR)
48 CFR Subpart 31.2 would be
applicable. The prepesed rule specifies
the information to be included in
precontract cost suthorization letters to
contractors, identifies when the use of
precontract costs would be appropriate,
as well as requires the clause at
1852.231-70 bé used for precontract
costs to be allowsble. The rule
also retitles the clauss st 1852.231-70
from the *‘Date of Incurrence of Costs”
to “‘Precontract Costs™ to more
accurately reflect the purpase of the
clause. '
Impact

NASA certifies that this regulation
will not have a significant econamic
impact on & substantial number of small
entities under R Flexibility Act
(5 U.S.C. 601 et seq.). This rule does not
impose any reparting er record keeping
requirements subject to the Paperwork
reduction Act.

List of Subjects in 48 CFR Parts 1831
and 1852

Government procurement.
Tom Luedtke,

Depwty Associate Administrator for -
Procurement.

Accordingly, 48 CFR Parts 1831 and
1852 are proposed to be amended as
follows:

1. The authority citation far 48 CFR
Parts 1831 and 1852 continues to read
as follows:

Autharity: 42 US.C. 2473(c}{1).

PART 1831—CONTRACT COST
PRINCIPLES AND PROCEDURES

2. Section 1831.205-32 is revised to
read as follows:

1831.205-32 Precontract costs.

(a) The authorization of precontract
costs is rot and shall be
granted anly when there will be a sole
sounrce award or a single offeror has
beensnleaodhnegahtiumuthe
result of & t, the

met, and a written request and
justification has been submitted to and
approved by the officer.
The justificatian shell (1) ssbstantiate
the for the contractor to
Pmedgiortocwmw

i staxt date of sach contractor
effort, (3) identify the total estimeted
t.i:coﬂhendmdeﬁt.ndu)
specify the cost Hmitstion. -

&) Authorization to the contractor to
incur precomtract costs shall be in
writing and shall (1) specify the start
date of incurrence of such costs, (2)
specify a limitation on the total amount
of precontract costs which may be
incurred, (3) state that the costs are
allowable only to the exient they would
have been if incurred afier the contract
bad been entered into, and (4) state that
the Government is under no obligation
to reimburse the contractor for any costs
unless a contract is awarded.

{c) Precantract costs shall not be
allowable unless the clause at 1852.231-
70, Precontract Costs, is included in the
contract.

3. Section 1831.205-70 is revised to
read as fallows:

1831.205-70 Convact clause.

" The comtracting officer shall insert the
clause at 1852.231-70, Precontract
Costs, in contracts for which specific
coverage of precontract costs is
authorized under 1831.205-32.

4. Section 1852.231-70 is revised to
read as follows:

1852.231-70 Precontract costs.

As prescribed in 1831.205-70, insert
the following clause: -

Precontract Cests
(XXX 19XX}

The contractor shall be entitled to

reimbursement for costs incurred on or after
in an amount not to exceed

$ _ . that, if incurred after this contract
bad been entered into, would have been
reimbussable under this contract.
(End of clause) .
{FR Doc. 94~15608 Filed 6-27-94; 8:45 am}
BRLING CODE 7510-01-8

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Satety
Administration

49 CFR Part 575
{Docket No. $1-88; Notice 03]

" RIN 2127-AC84

Consumer information Regutations;
Federal Motor Vehicle Safety
Standards; Rollover Prevention

AGENCY: National Highway Traffic

Safety Administration (NHTSA), DOT.
ACTION: Notice of proposed rulemaking -
{Consumer Information Regulation);
Termination of rulemaking (Federal
Motar Vehicle Safety Standard).

SUMMARY: As pert of its comprehensive
efforts to eddress the problem of ligin
vehicle rolloves, this agency is
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Listing of Public Commentors

AERO Gear Incorporated

American Bar Association

American Gear Manufacturers Association
Associated Aerospace Activities Incorporated
Bell Helicopter TEXTRON

British Defence Staff Washington

Business Software Alliance

COGR (Council on Governmental Relations)
Columbia Gear Corporation

DERCO Industries, Incorporated

- DOW Corning

Dube', Barry

Electro-Methods, Incorporated

FMS Corporation

Grey Associates
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IDCC (Integrated Dual-use Commercial Companies)
Independent Defense Contractor Association
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Management Consulting
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Oja, Richard WwW.
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Seidman & Associates, P.C.
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SRI International
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AERO GEAR INC.

1050 Day Hill Road, Windsor, Connecticut 06095 Tel. (203) 688-0888

August 1, 1994

Mr. Robert Donatuti

Deputy Director for Major Policy Initiatives
1200 S. Fern St.

Arlington, VA 22202-2808

Attn: Ms. Angelena Moy, OUSD (A&T)/DDP

Subject: DAR case 91-312
Dear Mr. Donatuti;

I am writing to you to respond to your request for comments on the
proposed changes in regulations governing rights in technical data.

" We do not develop data, but for the past six years have utilized
technical data provided by the government to produce quality spare
parts for the government at competitive prices.

affect our business opportunities. As a small business, we are
also concerned that this rule is being promulgated for the benefit .
of large prime contractors at the expense of small business
competitors for the aftermarket. We are bringing this matter to
the attention of our elected representatives, in hope that Congress
will fully review the impact of this change on competition and,
ultimately, on American taxpayers. '

. We at Aero Gear are concerned that these changes will negatively

We are particularly concerned about the following:

Changes in language making any data developed 1in the
performance of a government contract proprietary, thereby
resulting in less data available. We don't believe that data
resulting from development of a defense end product should be
the property of the OEM.

Data charged to an indirect pool will become proprietary to
the OEM. We fully understand the argument that CAS will not
allow misuse of this flexibility, but still believe that the
OEM’s will find this to offer a loophole. (This is
demonstrated by the fact that OEM members of the 807 panel
fought hard to achieve this concession.)

We are aware of contentions that these changes will apply only

to future developments. We are afraid, however, that these
‘ changes may be applied to system upgrades, contract
enhancements, etc., and seriously affect the spare parts

market.



The more data there is available, the more competition. The more
competition, the greater the savings to the taxpayer. We, as
taxpayers, have a right to the savings produced through the
competition as well as a right to data developed - according to any
formula - with any - of our tax dollars. Approximately 10% of our
sales volume relies upon available technical data. Though this is
a small part of our business, it is important that we maintain or
expand it.

To summarize, we believe that this proposal will unnecessarily harm
the ability of qualified small businesses to provide spare parts at
a cost savings to the taxpayer. By affecting thousands of
component manufacturers across the country, it will further erode
the second tier suppliers which form an essential segment of our
defense industrial base. Finally, it will result in American jobs
being sent offshore and higher costs that Secretary Perry is hoping
to avoid.

Yours trul
%

Roger Burdick

CC:
Senator Lieberman
Senator Dodd
Representative Kennelly
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AMERICAN BAR ASSOCIATION Section of Public Contract Law

Writer's Address and Telephone

P.O. Box 786

Winchester, MA 01890-4286
Phone: 617-729-2219

Fax: 617-721-0808

August 18, 1994

Deputy Director

Major Policy Initiatives
ATTN: Ms. Angelena Moy,
1200 South Fern Street
Arlington, Virginia 22202-2808

OUSD (A&T)/DDP

DAR Case 91-312, Defense Federal Acquisition

Re:
Regulation Supplement, Rights in Technical
Data, 59 Federal Register 31, 584 (June 20,
1994)
Dear Ms. Moy:

This letter is written on behalf of the Section
of Public Contract Law of the American Bar Association
pursuant to special authority extended by the
Association's Board of Governors for comments by the
Section on acquisition regulations. The Section consists
of attorneys and associated professionals in private
practice, industry and government service. The Section's
governing Council and substantive committees contain a
balance of members representing these three segments, to
ensure that all points of view are considered. In this
manner, the Section seeks to improve the process of public
contracting for needed supplies, services and public
works. The views expressed are those of the Section and
have not been considered or adopted by the Association's
Board of Governors or its House of Delegates and
therefore, should not be construed as representing the
policy of the American Bar Association.

On June 20, 1994, the Department of Defense
("DOD") issued a proposed rule and request for comments to
revise policies and guidance contained in DFARS 227.4
(Rights in Data and Copyrights), the corresponding clause
in DFARS 252.227-7013, "Rights in Technical Data and
Computer Software", and related sections and clauses. The
proposed rule reflects recommendations of the Government-
Industry Technical Data Advisory Committee made pursuant
to Section 807 of the Fiscal Year 1992/1993 National

®



Ms. Angelena Moy
DAR Case 91-312
92925

Page 2

Defense Authorization Act. Section 807 required the
Committee to make recommendations for final regulations to
implement 10 U.S.C. § 2320, "Rights in Technical Data".

The Section's comments on several of the
significant changes made in the proposed rule are set
forth below. (References to the "Superseded regulation”
refer to the existing technical data regulations contained
in DFARS Subpart 227.4 and Part 252 that would be replaced
by the proposed rule).

1. Elimination of "required for performance"”
criteria.

The proposed regulation addresses our earlier
~ concerns and the Section supports the revision.

The proposed clause set forth at DFARS
252.227-7013, "Rights in Technical Data--Noncommercial
Items (XXX 1994)", eliminates the "required for
performance" criteria previously contained in DFARS
252.227-7013 "Rights in Technical Data and Computer
Software (OCT. 1988)" subparagraphs (a)(11), (a)(l2) and
(a)(1l6). The "required for performance" criteria
permitted DOD to obtain unlimited rights in technical data
for items, components or processes developed at private
expense, if development was "required for the performance
of a government contract or subcontract." See DFARS
252.227-7013 "Rights in Technical Data and Computer
Software (OCT. 1988)", subparagraphs (a)(1ll) and (b)(1l)(i).

In earlier comments on the superseded technical
data regulations, the Section noted that the "required for
performance” standard overemphasized whether development
was or was not required under a government contract.
While ignoring the parties' respective level of funding
and other factors, including prior contractor commitment
or expertise in the development effort. The
now-superseded language potentially impaired rights of
contractors who developed such items concurrently at
private expense. As noted in those earlier comments, the
superseded regulation established a fairly arbitrary
~standard that was not capable of being flexibly and
practicably applied.

2. Retention of "source of funds"™ basis for
allocation of rights.

The provisions of the proposed rule contained in
DFARS 227.403-4(b) and 252.227-7013, "Rights in Technical
Data--Noncommercial Items (XXX 1994)" subparagraphs (a)(7)
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through (9), retain the "source of funds" criteria that
required determination of the source of funding used to develop
the items, component or process, and then uses that source of
funds criteria as the basis for allocating rights between the
government and the contractor.

In recommending this change, the Advisory Committee
correctly noted that 10 U.S.C. § 2320 generally provides for
the allocation of technical data rights based upon the source
of the funds used to develop an item, component or process.
The Section concurs that, to the extent that 10 U.S.C. § 2320
controls a particular contract, the "source of funds" basis is
an equitable method to allocate rights to the Government and
developers of technical data and/or computer software.

3. The definition of “"developed”.

The proposed rule set forth in DFARS 252.227-7013,
"Rights in Technical Data-Noncommercial Items (XXX 1994)"
subparagraph (a)(6), retains the essence of the preexisting
definition of the term "developed" that the superseded
regulations contained. See DFARS 252.227-7013 "Rights in
Technical Data and Computer Software (OCT. 1988)" subparagraph
(a)(1l0). The superseded regulations used two concepts to
define "developed"; existence and workability, and the proposed
regulation retains these concepts.

Under the proposed regulation, technical data exists
if an item has been constructed or a process has been
practiced. Workability requires sufficient analysis or testing
to show that a process or item has a high likelihood of
operating as intended. The Section comments that continuation
of the "existence" and "workability" tests in the proposed
clause is unduly stringent as a definitive test of "developed"
in the context of technical data. Under modern "real world”
conditions, an item or process reasonably can be considered
developed even where such item or process has not been
constructed or practiced. Development of aircraft using. .
computer simulation and design is an example.

The Section recommends deleting the requirement that
the item or process "exist,"” or at a minimum, adding language
to the requirement that recognizes that computer simulation or
modeling can substitute for a physical demonstration of
"existence." An analogy would be the concept of "reduction to
practice” in the patent area.

4. Clarification of "developed at private expense".

DFARS 252.227-7013, "Rights in Technical
Data--Noncommercial Items (XXX 1994)" subparagraph (a)(7), as
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set forth in the proposed rule, provides clarification that
items, components or processes developed with costs charged to
indirect cost pools or with non-Government funds will be
considered as developed at private expense.

The new rule makes explicitly clear that
development accomplished with costs charged to indirect cost
pools or costs not allocated to a government contract, or any
combination thereof, shall be considered development at private
expense. The Section considers that the proposed revision is
consistent with the requirement of 10 U.S.C. § 2320 that
implementing reqgulations define the treatment of items,
components or processes developed utilizing funding from
indirect costs pools. The Section further comments that the
proposed revision provides equitable protection to data
developer's internal background systems and engineering systems.

The Section supports adoption of the provision as
proposed.

5. Creation of fixed "Government Purpose Rights".

DFARS 252.227-7013, "Rights in Technical
Data--Noncommercial Items (XXX 1994)" subparagraph (b)(2), as
contained in the proposed rule, establishes fixed Government
Purpose Rights in technical data ("GPR"), where such data are
developed with mixed Government and private funding. Under
GPR, the Government obtains a five year (or other negotiated)
license to use the data for government purposes, including
competition, but which provides protection to the developer's
exclusive right to commercialize the data during the period of
the GPR license. At the end of the fixed five year or other
negotiated period, the Government receives unlimited rights.

The superseded technical data rights regulation
provided the Government with unlimited rights in technical data
developed with mixed private and governmental funding unless
the developer requested the exclusive right to commercialize
and a mutually acceptable license could be negotiated. The
superseded regulations did not permit such license negotiations
where the Government anticipated that the data would be needed
for reprocurement.

The proposed regulation grants the Government a
license to use the data for governmental purposes (including
competition), but simultaneously protects a developer's
exclusive right to commercialize the data for five years from
the date of the contract, or other negotiated period.
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The Section considers that the proposed revision is an
improvement to the previously existing regulation, but observes
that automatic translation into unlimited rights for the
Government upon expiration of the fixed period (thereby making
the formerly GPR data available on a worldwide basis) may be
overbroad. The Section recommends that the minimum fixed
period be enlarged (beyond five years) or that the five year
period spring from the date of final payment rather than the
award date of the contract or subcontract. Development
contracts may span several years, and the data developed under
" such mixed funding contracts may not be "developed" as defined
in the regulations until near the end of contract performance.
Under such circumstances, the date of final payment would be a
more equitable basis from which to initiate Government Purpose
Rights. It would minimize the need to negotiate a separate

period.

Alternatively, the GPR period should be made
indefinite to encourage domestic commercialization and to
provide support for U.S. Industry. To further support U.S.
Industry the definition at DFARS 52.227-7013(a)(11l) should
exclude disclosure of GPR data outside the United States except
for evaluation and informational purposes only.

6. Separate coverage for computer software.

The Section recommends adoption of the framework as
proposed.

DFARS Subpart 227.5 "Rights in Computer Software and
Computer Software Documentation”", as added in the proposed
regulation, creates new separate coverage for computer
software. A new clause, DFARS 252.227-7014, "Rights in
Noncommercial Computer Software and Noncommercial Computer
Software Documentation (XXX 1994)", is also added.

Although the proposed separate treatment for computer
software costs adds additional clauses and regulatory coverage
to the DFARS, the Section concurs with the Advisory Committee's
rationale that separate regulatory treatment for computer
software provides greater flexibility to deal with future
statutory or technological developments. The Section believes
that a separate clause and regulation for computer software is
practical and beneficial.

7. Private expense determinations.

Proposed DFARS 227.403-4(b) and 252.227-7013, "Rights
in Technical Data-Noncommercial Items (XXX 1994)" subparagraph
(a)(7)(i), provide that determinations of whether data were
developed at private expense are to be made at the lowest



Ms. Angelena Moy
DAR Case 91-312
92925

Page 6

practicable level. The proposed regulation notes that the
determination of the source of development funds should be made
at any practical sub-item or sub-component level or for any
segregable portion of a process. DFARS 227.403-4(b).

The Section views the proposed revision as promoting
more effective and appropriate private expense determinations
and supports adoption of this provision as proposed.

8. General comments.

Some Section members, generally representing technical
data developers, still consider that there are problems with
DOD's data rights policy. Conversely, at the other end of the
spectrum, one commenting Section member (representing primarily
data replicators and users) considers that the proposed rule
unduly favors data developers. The Section consensus is that
the revisions contained in the proposed regulation represent an
improvement to DOD's existing technical data and computer
software provisions, strike a difficult balance between private
and governmental interests in this area, and better support
long-term private sector investment in technology development
for DOD and commercial purposes compared to the existing
regulations.

CONCLUSION

The Section respectfully requests that these comments
be considered in the issuance of a final rule. The Section
appreciates the opportunity to provide these comments and is
available to provide additional information or assistance as
may be required.

Sincerely,

Q-2 Yo

John B. Miller, Chair
Section of Public Contract Law

cc: Frank H. Menaker, Jr. Council Members
James F. Hinchman Chair and Vice Chairs
Laurence Schor Patent and Data Rights Committee
Marshall J. Doke, Jr. Laura K. Kennedy

Karen Hastie Williams Richard C. Loeb
Donald J. Kinlin
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AMERICAN GEAR MANUFACTURERS ASSOCIATION

JOE T. FRANKLIN JR., CAE
EXECUTIVE DIRECTOR

August 15, 1994

Deputy Director for Major Policy Initiatives
1200 S. Fern Street :
Arlington, VA 22202-2808

Attn: Ms. Angelena Moy, OUSD (A&T)/ DDT

Reference: DoD Proposed Rules, DAR Case 91-312

gearing products in the United States. Our membership is 95% small businesses. As a point
of reference, no movement of DoD weapon systems would be possible without gearing. As a
result, gears have been determined to be critical components in several U.S. government
studies' as well as the Defense Production Act.

. The American Gear Manufacturers Association represents companies manufacturing gears and

Given that context, there is absolutely no possibility that AGMA can support the recommended
changes in DAR Case 91-312. 1t is clear to those who understand the spare parts procurement
processes and the defense realignment strategies of the Original Equipment Manufacturers
(OEMs) that these changes will significantly enhance the OEM control of the defense aftermarket while
easily excluding competition, generally provided by small businesses. In the case of gearing, these
changes will enhance the ability of the OEMs to channel more subcontracting opportunities to
foreign partners. Gears are not products on which the United States should be foreign-
dependent.

'National Security Assessment of the U.S. Gear Industry, U.S. Department of Commerce,
Bureau of Export Administration, Office of Industrial Resource Administration, January, 1991.

The Effect of Imports of Gears and Gearing Products on the National Security," U.S.
~ Department of Commerce, Bureau of Export Administration, Office of Industrial Resource
Administration, Strategic Analysis Division, ]uly, 1992.

1500 KING STREET, SUITE 201, ALEXANDRIA, VIRGINIA 22314-2730
PHONE (703) 684-0211 FAX (703) 684-0242
DIRECT DIAL (703) 838-0050



Loss of "in Performance of a Government Contract" Language

We are concerned about many of the changes. One is the method of determining access to
data. Under DFARS 227.402-72(a), "Rights in Technical Data--Unlimited Rights,” the
Department of Defense is entitled to unlimited rights in data which are required for the
performance of a Government contract or pertaining to items, components, or processes
developed exclusively at Government expense. As a result, these rights exist in the public
domain and can be utilized to bid for DoD, commercial and foreign sales. A primary concern
is the recommendation found in DFARS 252.227-7013, "Rights in Technical Data--
Noncommercial Items." Under this proposed rule, DoD would still have unlimited rights in
data developed entirely at Government expense, but no longer to all data developed in
performance of a government contract. ‘

‘The Definition of "Private" Expenses/Mixed Funding

Perhaps even more dangerous is the way data rights will be determined based upon the
method of funding--public or private expense. The potential for serious abuse exists in the
recommended definition of "private expense." Under the committee’s recommended regulation
and clause, indirect costs charged to a government contract and paid for by taxpayers would
be treated as a private expense (DFARS 252.227-7013(a)(7),(9). And when an item, component
or process is paid for entirely at private expense, the Government would only have limited
rights (DFARS 227.403-5(c). These limited rights could not be used for competitive purposes
since the data could not be disclosed or released outside the Government (DFARS 252.227-
7013(a)(13).

Another disturbing recommendation surrounds the use of mixed funded data. Even if only a
portion of the development cost is claimed to have been at private expense, the Government
would automatically have only Government Purpose Rights (GPR) in the data for five years
(DFARS 227.403-5(b). This is a stark contrast to the existing regulations, which allow unlimited
rights unless otherwise negotiated. Under the proposed regulations, the OEM would be able
to limit the Government to GPR by paying for, or charging indirectly, some possibly
insignificant portion of development while the taxpayer funds the rest. In that case,
competitors could not use the data--developed largely at public expense--to compete for
commercial and foreign sales during the five-year period. There is no mechanism established
in the recommendations to ensure potential competitors timely access to GPR data for DoD
procurement during the period. Alternate sources need access to pertinent technical data before
a solicitation is issued to obtain necessary source approvals and to submit timely responses.
Under current regulatlons, alternate sources use FOIA and agency cash sales programs to
obtain such data, but since GPR would be proprietary to the OEM that data could be with held
under FOIA Exemption 4 governing confidential busmess information and not releasable under
cash sales programs.

Current accounting practices allow OEMs to charge significant design and development costs
to indirect accounts. AGMA monitored the committee meetings and heard the OEM
representatives argue passionately that indirect costs, particularly manufacturing production
and engineering (MP&E) be considered private expense. (They even pressured Chairman



definition.) OEMs commonly charge the development of mpée specifications essential to
competition as indirect mp&e under FAR 31.205-25. Examples of manufacturing processes used
to produce critical gearing include non destructive inspection and heat treating. It is often
impossible to obtain source approval without the OEM manufacturing processes and the right
to use them.

. Eleanor Spector on this point until she conceded to their wishes and included mpé&e in the

The result is that the only data available to our members will be that portion funded 100% by
the Government as a direct cost. Therefore, data developed and funded by our members’ taxes will
be unavailable to them.

The Result

We are certain that our members will be jeopardized by the changes. We are already facing
a job- loss to foreign countries because OEMs look for every opportunity to feed offset
agreements and foreign partnerships. These changes will give them one more opportunity to
export our jobs and our critical capabilities, and the result will be increased foreign
dependence for gearing.

AGMA attended the last 18 months of the Section 807 committee deliberations. We were
disappointed at the way the OEMs, representing themselves as "industry" dictated policy and
tried to control the outcome of discussions. Their tactics included refusing to allow us to attend
an "industry" meeting when we were invited by Eleanor Spector as well as unpublicized
meetings with high level DoD officials. The 807 product clearly demonstrates their success:
alternate sources to the OEMs will be greatly constrained and DoD will return to the high
OEM price scandals of the early 1980’s. It is unbelievable to us, that in this period of
downsizing the defense budget, DoD would allow the OEMs to engineer these changes giving
them exclusive use of data that might otherwise help to control costs and maintain American
jobs and capabilities.

The Section 807 Committee Chairman Eleanor Spector has noted several times that less data
will result in less competition. Less competition will have a direct impact upon small business
opportunities, and we don’t believe that the affected small business community is even
vaguely aware of the changes contemplated by DoD. We strongly urge DoD to suspend the
implementation of the final rule until the appropriate Congressional committees, and the
affected small businesses, can be made aware of the significance of these changes.

i
Jod T. Fr W

Sineesely,
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August 5, 1994

Deputy Director Major Policy Initiatives
1200 S. Fern Street :

Arlington, VA 22202-2808

Attention: Ms. Angelena Moy/OUSD(A&T)/DDP

Subject: Technical Data Restrictions on Small Business
(DAR Case 91-312)

Dear Ms. Moy:

1. We have been advised your office is the contact point for expressing our
objection to proposals for specific rights to technical data recommended by
Section 800 and 807 panels.

2. It is our understanding several recommendations have been made that .
directly concem us (as well as other small businesses) who work directly
with Air Force, Navy, and Defense Logistics Agency in the procurement of
spare parts. This is based on the proposals on technical data outlined in the
Federal Register of June 20, 1994. )

3. It should be noted that the Section 800 and 807 panels were dominated by
large business and OEM interests, and Small Business was only minimally
represented. For this reason, we do not feel decisions reached were
balanced and equitable with the interests of Small Business.

More specifically, we find the following suggested changes unacceptable
as not in our best interests as an operating Small Business organization.

A. Any proposed policy changes that would restrict the right of
small businesses to obtain and use technical data developed
under Government contract for purposes of competing for DOD
requirements. .

B. Elimination of the “Required For Performance Criterion", under
which the DOD gives up the basic policy of obtaining unlimited
rights to technical data even if development is "required for the
performance of a government contract or subcontract”.

C. Modification of the existing regulations that require indirect
costs of development to be considered government funded, and
replacement with modified regulations which provide that
indirect costs to be development accomplished at private
expense.

4. By placing the above recommendations into practice, those small
businesses who provide support directly to the DOD will be severely
impacted or decimated. Further, it will force “sole-sourcing” to OEM's and
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revert spare parts procurement procedures back to the failures and cost
abuses of the past. A direct result of “sole-sourcing” forced Congress to
eliminate past excessive costs and procurement scandals by legislating the
Competition In Contracting Act (CICA) and establishing "Competitive
Advocates" into procurement activities in order to allow Small Business an
inroad and to expand competition.

For your information, noted below is a section from a Report to Congress
by the Office of Federal Procurement Policy entitled "Review of the Spare
Parts Procurement Practices of the Department of Defense" issued during
that time period.

"Responding to a request from Congress, the General Accounting
Office (GAO) conducted an in-depth review of the effectiveness
of the program and the accuracy of reported accomplishments.
The GAO noted in its report dated August 2, 1982, that technical
data is critical to the breakout process. The GAO concluded that
SBA's efforts resulted in large dollar savings in relation to the
program's costs." (underlining is ours)

"To date, approximately 2,329 items have been successfully
"broken-out" for competition at the four ALC's. Documented
savings are $43.8 million."

5. We are finding the "Competitive Advocate" program set up by Congress

_ to accelerate and manage the "break-out" program has already been

emasculated in Air Force procurement programs. To now remove the ability
to obtain the technical data and drawings will effectively close down small
business as competition to the OEM's, deny the government the typical cost
savings noted above, and retrogress procurement to the higher costs and
abuses of the past. We urge you to take such actions available to you to
eliminate proposals to change the data rights policies. '

Sincerely,

ASSOCIATED AEROSPACE ACTIVITIES, INC.

D. E. Johnson
President

cc: File
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Chief Attorney-Government Contracting Tel: (817) 280-2252
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August 16, 1994

Deputy Director Major Policy Initiatives
1211 S. Fern Street

Room C-109

Arlington, VA 22202-2808

Attn: Ms. Angelena Moy, OUSDA (A&T)/DDP

Subject: Proposed DoD Rule on Rights in Technical Data published
in the Federal Register on June 20, 1994

. Dear Ms. Moy:

Overall I compliment DoD on the direction it is moving. However, there are still a few
changes which need to be made to fulfill Congress's charter given to the Section 807
Committee. To that end, I have enclosed some comments to the proposed rule which I
hope you will find helpful.

Thank you for the opportunity to comment. If you have any questions or desire to discuss
the enclosed comments, please call the undersigned at (817) 280-2252.

Sincerely,

%, Chief Attorney
Government Contracting, Procurement,
and Intellectual Property

Encl.

In Reply Refer to:

. 09:JAS:mh-1093
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’ - Comments on Proposed DoD Rule on Rights in Technical Data

227.403-5 Government rights

a. This section provides a series of paragraphs stating under what circumstances the Government acquires
"unlimited" rights. Although (a)(1) now reflects the deletion of "required for the performance of a
government contract or subcontract” and ties the issue to funding, many of the remaining paragraphs,
such as (a)(2), (a)(4) and (a)(5), are open ended and do not state that the work must be exclusively
funded with direct Government contract funds. We suggest that the introduction to "unlimited" rights
state unequivocally that the "exclusive funding" determination be a foundational step in this process.
Otherwise, one could argue that the Government obtains "unlimited" rights in any form, fit or function
data [see (a)(4)] or in data related to an element of performance [see (a)(2)], regardless of whether the
Government exclusively funds the effort.

b. This section also addresses Government purpose rights, i.e. data developed with mixed funding.
However, there has been no attempt to address the mixture of funding as was the case in some earlier
drafts. It now appears that the Government need only fund a small percentage of the work to obtain
'Government purpose rights. Upon the expiration of the five year or other negotiated period, the
Government would then obtain "unlimited" rights. Although we recognize that it is difficult to establish
the required mix of Government and contractor funding for Government purpose rights, it seems

- inequitable that the Government could eventually obtain "unlimited" rights based on minimal
Government funding. This appears to create a disincentive for those companies which have substantial
. commercial business or otherwise desire to continue to do Government business while at the same time
aggressively pursuing "Defense Conversion initiatives." Companies would be more inclined to
participate in mixed funding efforts if the Government was required to contribute substantial funding,
for example, at least 50% of the effort. If the Government has Government purpose rights, it can
certainly accomplish its charter and acquire those goods and services needed to conduct the
Government's business. Therefore, we propose that either a substantial percentage of required
Government funding be included or, in the alternative, that the automatic conversion to "unlimited"
rights revision be deleted and that the data remain "Government purpose rights" indefinitely. In
addition, the Government may want to consider providing the contractor with an option to extend the
Government purpose rights period for an additional five years or otherwise allow the contractor the
option to reimburse the Government at the end of the initial five year or negotiated/extended period for
the Government's share of its funding and thereby exclude release of the data for commercial purposes.

c. With respect to "Government purpose rights," we also recommend that "Government purpose" be
expressly restricted to the U.S. Government for the procurement of goods and services under a U. S.
Government contract and that use of the data by a "foreign government" be classified as a "commercial
purpose."

d. We also recommend that (b)(2) be revised to make it clear that the Contracting Officer "should freely
grant" longer Government purpose rights periods based on the contractor's representation that the longer
period is needed in order for the contractor to maximize recovery of its investment in the commercial

. arena. Unless such a statement is made, Contracting Officers will be hesitant to negotiate longer periods

or will require a level of substantiation which is unreasonable given the uncertainties of future business

-events.
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e. We have a problem with (b)(3) which provides that the Government purpose rights period commences

upon execution of the contract, subcontract, letter contract, etc. Since the Government obtains
"unlimited" rights upon the expiration of this period, it is important to remember the intent of
Government purpose rights in the first place. If a contractor invests substantial funds in a mixed
funding situation, it wants to be assured that application of the data in the commercial arena is viable for
a reasonable period of time in order to recapture its investment. Under the current language, this period
may have run or otherwise been substantially reduced before the contractor has the opportunity to make
an impact in the commercial sector. Therefore, we recommend that this provision provide that the
Government purpose rights period only commence upon delivery to the Government of the data.

2. 252.227-7013 Rights in technical data - Noncommercial items

a. Paragraph (2)(7) defines "Development exclusively at private expense" to include "...costs not allocated

to a government contract..." This phrase is confusing and somewhat inconsistent with the phrase "costs
charged to indirect cost pools." We recommend that this phrase be deleted and that the following be
substituted: "costs not charged directly to a government contract."

. The definition of "Developed with mixed funding" would also have to be changed to reflect the

comment in paragraph 2.a. above.

. This clause should be further revised based upon the comments 'provided in paragraph 1. above.

d. Paragraph (e)(2), Identification and delivery of data to be furnished with restrictions on use, release, or

disclosure, states, in pertinent part, that "...The contractor shall not deliver any data with restrictive
markings unless the data are listed on the Attachment." Although paragraph (e)(3) allows additional
assertions to be added "after award when based on new information or inadvertent omissions," this
provision could be interpreted as a de facto "list or lose." In addition, we can see where factual disputes
could arise over the implementation of the phrases "new information" and "inadvertent omissions." In
order to clarify this provision, we recommend that the provision be revised to make it clear that a failure
to list the data for any reason, excusable or otherwise, does not prevent a contractor from asserting its
rights. It should be further stated that a failure to agree will be considered a "dispute" under the contract
to be resolved pursuant to 252.227-7037. The Contracting Officer should be required to accept the
additions to the Attachment until the Government has successfully challenged the contractor's assertions
pursuant to the above provision.
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Date
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I said I would send you a note on the proposed new DFARS
provisions covering data rights prior to our meeting on 4 August.

I have annexed to the present letter a note detailing our
concerns. In brief they are as follows:

1. Internationally Collaborative Programmes.

. a. There is no instruction to Contracting Officers to use
the Govt-to-Govt Programme MoU as the basis of the contract

where the work supports an internationally collaborative
programme.

b. It is also questionable as to whether the current draft
is sufficiently flexible to allow departure from the
standard rights to allow sharing of technology with the
partner Governments.

2. Government Purpose Rights.

a. Does the definition of GPR allow for exchanges of
information between a foreign Government and its contractor?

b. '‘Defense Purpose' rights of use in MoU's require
special consideration if Security Assistance is to be
covered.

c. MoU and existing treaty provisions pre-empt the need
for UK Government signature of a Use and Non-disclosure
Agreenent. :
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d. A requirement for the UKG to sign a legally binding
agreement causes problems (see the history of the 'Chapeau’
Agreement'). '

Discrimination Against Foreign Contractors.

Countries such as the UK who have a bilateral co-operation
MoU with the US would expect exemption from 252.227-7032
(comparable to Canada).

CALS Requirements.

We are interested in your vision of how 227.408(c) and (4)
would operate with a CALS Integrated Weapon System Data Base
(IWSDB) . . :

I look forward to meeting you on 4 August. I am copying

this note to Mike Cifrino and Vince Knox as they are involved in
the issues and have indicated that they will be present at the
meeting.

Copy:

(Miss Freda Sedgwick)

Mr M Cifrino
Mr V Knox

Printed on recycled paper @
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ANNEX TO PATS/L/93/01
of 25 July 1994

Internationally Collaborative Programmes.

(a) When we enter into internationally collaborative
programmes which are supported by contractors we, of course,
have to accept that our standard domestic contracting
practices will not necessarily suit the requirements of the
programme. For this reason we must set out in the

Government-to-Government MoU the areas where we need to

modify or compromise on our normal procedures. Past
practice tells us that the Intellectual Property Rights
provisions in MoU's are often one of the most difficult
areas and require the hardest compromises. It is therefore
essential to keep domestic practices flexible to accommodate
the compromises which are agreed in the MoU.

“(b) In the UK it is understood that the MoU will be the

master document which drives the programme and that
implementing contracts must comply with the MoU.
Contracting officers must therefore look to the MoU first
in determining appropriate contract conditions and must
depart from standard national conditions where needed. 1In
the simplest case (eg a 50/50 joint USG/UKG development
contract) it may be sufficient to use standard conditions
and arrange for both the USG and the UKG to be equal
recipients of rights. In less simple cases a wholly
different structure may be required. In nearly all cases
the UKG's contractor will be required to provide more rights
under the contract than would be required under a standard
domestic contract as a natural consequence of the
requirement to provide rights to the USG.

(c) Although the proposed new DFARS suggests at paras
227.403-5 and 227.503-5 that approaches other than the
standard approach may be used, there are three problemns.

(i) no language is included to alert the
Contracting Officer to the need to provide
for rights to other Governments and their
representatives when contracting under
internationally collaborative programmes.

(ii) nothing is said about the need to construct
the contract in accordance with the MoU,
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(iii)

the DFARS indicates that rights broader than
those specified in the standard conditions
cannot be secured from Industry if there is
to be any departure from standard conditions.
Clearly this could lead to problems,
particularly if Restricted, or lelted nghts
information is involved and there is a
requirement to pass this information to
another Government or its contractors for use
in the programme.

Government Purpose Rights (GPR).
a; Definition of GPR.

(1)

(ii)

(iii)

(v)

In some instances where our Governments
decide to collaborate on a programme,
national work has already begun and contracts
have already been placed. We must then rely
on the flexibility built into our standard
conditions in order to share the results.

In the past the US has been able to rely to a
large extent on Unlimited Rights to support
these kinds of programmes. In the future GPR"
will be more prevalent and it was for this

‘reason that I first raised with the 807

Committee the issue of how broadly the GPR
right was to be defined. It was then defined
to include internationally collaborative
programmes.

We assume that the present definition allows
not only passage of GPR data to a foreign
Government, but also allows onward passage to
that Government's contractors. We would

‘welcome your confirmation of this.

We also assume that GPR data would not be
available to the foreign Government for
'Defense Purposes' where those purposes
include Security Assistance. If the MoU for
the collaboration requires this right to be
available to the foreign Government, the
USG's contract would therefore present a
problem. This is important since some MoU's
require 'Foreground Information' to be
available to the Participants for 'Defense
Purposes'. Contracting Officers who are




. procuring in support of these programmes will
' therefore need to be alerted to the potential
difficulties.

(b) Use and Non-Disclosure Agreement.

(i) We note with some concern that there is a
requirement for foreign Governments receiving
GPR information to sign a Use and Non-
disclosure Agreement. The mechanism which is
currently used to constrain a foreign
Government's use of information is the
project MoU. This usually contains detailed
provisions concerning use and disclosure
rights in a contractor's information and is
backed up by a number of general
arrangements. These include two treaties
(the NATO Agreement on the Communication of
Technical Information for Defence Purposes,
the UK/US Agreement Concerning Defence Co-
operation Agreements [the 'Chapeau
Agreement']) and an MoU (the December 1985
US/UK Co-operation MoU). In our view there
is no need for a further undertaking such as
. that given in proposed DFARS para 227.403-7.

(ii) If undertakings such as those in para
227.403-7 were to be required within an
international exchange, we would expect them
to be given reciprocally. The USG would
therefore be expected to adhere to the same
restrictions.

(iii) The Agreement at para 227.403-7 provides an
additional problem for the UKG as it appears
to require a legally binding agreement from
the signing Government. We have already
indicated to DoD that this causes us a -
problem and we have been through a prolonged
period of difficult debate on the issue.
After 18 months of delayed international
programmes we finally resolved this by
signing the 'Chapeau' Agreement in 1993. We
would not wish to re-open this debate now.

3. Discrimination Agqainst Foreign Contractors.

We note from paras 227.403-17 and 227.503-17 of the proposed
new DFARS that DoD intends to retain clause 252.227-7032.

o




However, there is no indication that it does not apply to
countries with whom the US has a co-operation MoU such as the
December 1985 UK/US MoU. We assume that, as we have agreed not
to discriminate against each other's contractors, clause 252.227-
7032 would not be used for UK contractors. We would suggest that
some clarifying text should be included to indicate that, in
addition to its not applylng to Canada, the clause also does not
apply to other MoU countries.

4. CALS Requirements.

We note with interest the provisions of para 227.408(c) and
(d). We are currently considering the implications of standard
IPR contract clauses for the CALS concept of an Integrated Weapon
System Data Base (IWSDB). It would seem from 227.408(c) and (d)
that a sub-contractor who has Limited Rights data may be able to
avoid contributing that data to a IWSDB maintained by his prime
contractor if he so wishes. We would be interested in any
thoughts you may have on this point and whether any consideration
has been given to it in the light of the CALS philosophy.
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.« " 2001L Street N.W.

Suite 400

Washington, D.C. 20036

TEL 202.872.5500

August 19, 1994
FAX 202.872-5501

Deputy Director

Major Policy Initiatives

1211 S. Fern Street

Room C-109

Arlington, Virginia 22202-2808

Attention:  Ms. Angelena Moy
OUSDA (A&T)/DDP

Re: DAR Case 91-312
Dear Ms. Moy:

The Business Software Alliance (BSA) is pleased to have the opportunity to
provide written comments on the Department of Defense’s (DOD) proposed rule on
Rights in Technical Data as published in the Federal Register on June 20, 1994. 59 Fed.
Reg. 31584. The Business Software Alliance represents the major software publishers
including Apple Computer Inc., Aldus Computer, Inc., Autodesk Inc., Claris, Inc.
Intergraph Corp., Lotus Development Corporation, Microsoft Corporation, Novell, Inc.,
and Santa Cruz Operations. The three components of the "core" software industry,
customer computer programming services, prepackaged software, and computer
integrated design, in aggregate, now account for $36.7 billion in value added to the U.S.
economy. For the entire period 1982 to 1992, the software industry grew by 269 percent
in real terms, while the remainder of the economy grew by about 30 percent.

Even though the federal government represents a small percentage of total sales
for BSA members, our companies view their federal customers as an important part of
their overall sales effort. For that reason, BSA applauds DOD’s efforts to update and
clarify current technical data regulations with regard to rights in commercial computer
software and commercial computer software documentation in order to make them more
consistent with the practices in the commercial marketplace. By eliminating existing
impediments, DOD not only benefits BSA member companies by reducing some of the
extra costs associated with doing business with the Government, but will also increase
the level of competition for the Government’s business with a reduction in prices being
the anticipated result.
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Summary

BSA is generally pleased with the clear intent of the proposed regulations.
Proposed new Subpart 227.5, Rights in Computer Software and Computer Software
Documentation, and in particular, section 227.502, Commercial computer software and
commercial computer software documentation, evidence the recommendations of the
Government-Industry Technical Data Advisory Committee. In particular, BSA strongly
supports the concept of having the Government rely on the protections available in the
commercial marketplace to protect the Government’s interests when purchasmg
commercial computer software and documentation.

At the same time however, BSA strongly recommends that existing ambiguities in
the proposed regulations be eliminated so that the intent of the regulations is reflected

" in the actual language. Principally, this involves modifying the regulations to reflect that

whenever DOD purchases commercial computer software and documentation that was
developed without any government funding, DOD shall acquire that software and
documentation pursuant to the terms of the existing commercial licenses except in
exceptional and rare circumstances. Without these recommended changes, DOD
contracting officials, when following the exact requirements of the regulations as
currently drafted, will once again impose unnecessary and burdensome requirements on
commercial software manufacturers contrary to the intent of the regulations. It is
absolutely critical that the current ambiguities in the proposed regulations be eliminated
so that there is no doubt that when purchasing commercial software and commercial
software documentation, DOD contracting officials will rely solely on existing commercial
licenses.

Detailed Comments

For ease of reference, BSA offers the following detailed comments in numerical
order of the proposed regulations.

227.500(b)

This section states that Subpart 227.5, Rights in computer software or computer
software documentation:

[d]oes not apply to computer software or computer software
documentation acquired under GSA schedule contracts.




Ms. Angelena Moy
August 19, 1994
Page 3

Comment

DOD represents a major source of purchases of commercial computer software
and documentation via GSA schedules. By exempting those purchases from the DOD
regulations, the proposed regulations perpetuate a dual system of coverage for computer
software and documentation purchased by DOD that is inconsistent with statutory '
requirements. That system, as it currently exists, results in DOD offices buying software
pursuant to the civilian agency technical data clause rather than the DOD clause.

GSA could and should easily amend its schedule solicitation for software by
adding a clause that states that for purchases by DOD of commercial software and
documentation, the DOD rules shall apply. Because the clear intent of those rules for
commercial software and documentation is to use commercial licenses, no additional .
paperwork would be necessary or duplicated and DOD users of popular commercial
products that are purchased by virtually every DOD buying office would need to follow
only a single set of regulations.

Recommendation

Delete "[d]oes not apply" from the first line and replace it with the word
"[a]pplies.”

227.501(b)

This Section provides that relevant terms used in the Subpart, 227.5, Rights in
computer software or computer software documentation, are defined in the clause at
252.227-7014, Rights in Computer Software and Computer Software Documentation. That
clause provides the following definitions of particular importance to members of BSA:

(1)  Commercial computer software means software developed or
regularly used for non-governmental purposes which --

(i)  Has been sold, leased, or licensed to the public;
(ii)  Has been offered for sale, lease, or license to the public;
(iiiy Has not been offered, sold, leased, or licensed to the public

but will be available for commercial sale, lease, or license in
time to satisfy the delivery requirements of this contract; or,
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(iv)  Satisfies a criterion expressed in (a)(1) (i), (ii), or (iii) and
would require only minor modification to meet the
requirements of this contract.

(4)  Computer software means computer programs, source code, source
code listings, object code listings, design details, algorithms, processes, flow
charts, formulae, and related material that would enable the software to be
reproduced, recreated, or recompiled. Computer software does not include
computer databases or computer software documentation.

(5) - Computer software documentation means owner’s manuals, user’s
manuals, installation instructions, operating instructions, and other similar
items, regardless of storage medium, that explain the capabilities of the
computer software or provide instructions for using the software.

Comment

The proposed definition of commercial computer software is so broad that it
includes computer software that was developed, at least in part, with government funds
as well as truly commercial software that was developed without any government funds.
With very few exceptions, the vast majority of what the commercial marketplace would
define as commercial computer software is developed exclusively at private expense.!

Furthermore, the proposed definition, by requiring that commercial computer
software be "developed or regularly used for non-governmental purposes” ignores the fact
that commercial software manufacturers view the government marketplace in the same
way as they view other commercial industries. As a result, in an effort to remain
competitive and be responsive to the peculiar needs of a particular industry or
marketplace, software manufacturers will develop, at their own expense and without any

. government funding, specialized software that meets the needs of a particular set of

users. The resulting software is commercial because it was developed without
government funding, but it may or may not be sold to commercial customers that do not

! BSA has been unable to identify a single product manufactured by its members

and sold to commercial customers that was developed, even in part, with any government
funding.
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have the same need of government users.> Under the proposed regulations however,
that software would not qualify as commercial computer software.

In addition, the proposed regulations are based, in part, on the basic premise that
the Government deserves greater rights in computer software that was developed, at
least partially, with government funds. As currently drafted, however, the proposed
definition for commercial computer software includes computer software developed at
least partially with government funds. That result is inconsistent with the proposed
policy that "[cJommercial computer software or commercial computer software documen-
tation shall be acquired under the licenses customarily provided to the public. . . ."
227.502-1(a). '

" The proposed regulations also create the situation where Clause 252.227-7014 is
inserted in a solicitation which requires the delivery of both truly commercial as well as
noncommercial software.> That clause creates a number of requirements, including
marking, verification, and audit requirements that increases significantly the costs and
risks of ‘doing business with the Government for commercial software manufacturers
without providing any real benefits to the Government when buying commercial software
that was developed without government funds and in which the government does not
have any particular special interests.

In order to ensure that commercial software manufacturers are not burdened by
the increased requirements, while still ensuring that the Government receives
appropriate rights when it has participated in funding the development of software, the
proposed definition for commercial computer software should be changed so that only
software developed without government funding is included. Furthermore, the test for
defining commercial computer software with regard to the rights obtained by DOD should
be based on the source of funding for software development and not the particular
- marketplace for which the software was developed.

2 A good example of this type of development is the recent court decision
mandating that e-mail documents be retained as agency records. Software
manufacturers, recognizing both the need for specialized e-mail features created by the
court rulings and the size of the actual market for such software may develop, at their
own expense, specialized e-mail software for government use. It is unlikely, however,
that the software will ever be "regularly used for non-governmental purposes" because
few if any private sector industries have a similar, court enforced requirement.

3 Paragraph 227.503-6(a)(1) states that the clause 252.227-7014 is not to be used
"when the only deliverable items are . .. commercial computer software of [sic]
commercial computer software documentation." Emphasis added.
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In addition, in order to make the proposed regulations consistent, the term
commercial computer software documentation should be defined in a similar manner as
commercial computer software. It will do a commercial computer software manufacturer
little good if it is able to eliminate the unnecessary costs associated with providing

commercial software to the Government to then turn around and have them imposed on
the commercial software documentation that is sold with the software. :

Recommendation

Eliminate the phrase "developed or regularly used for non-governmental purposes"
from the definition of commercial computer software. ’

Add the following paragraph to the definition of commercial computer software:
; and (v) was developed exclusively at private expense.
Add the following paragraph at 242.227-7014:

. (1)  Commercial computer software documentation means software
documentation developed or regularly used for non-governmental purposes
which --

(i)  Has been sold to the public;

(ii) Has been offered for sale to the public;

(iii) Has not been offered or sold to the public but will be
available for commercial sale in time to satisfy the delivery
requirements of this contract; or,

(iv)  Satisfies a criterion expressed in (a)(1) (i), (ii), or (iii) and
would require only minor modification to meet the
requirements of this contract; and (v) was developed
exclusively at private expense.

227.502-1(c)(1)

This subparagraph provides that offerors and contractors shall not be required to:

. Furnish technical information related to commercial computer
software or commercial computer software documentation that is not
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customarily provided to the public except for information documenting the
specific modifications made to such software or documentation to meet the
requirements of a DOD solicitation;

Emphasis added.
Comment

The term "technical information" is an undefined term in the proposed regulations
as well as the entire FAR that is only used in one other place in the proposed regulation.
See 227.402-1(b)(1). It is unclear why this subparagraph uses this term or what the term
means.

Furthermore, this subparagraph, as presently drafted, will create the unacceptable
situation whereby a commercial software manufacturer will be required to provide DOD
with technical data for which DOD did not fund the development. This would occur
when a commercial software manufacturer responds to a particular government
marketplace need by modifying or developing, at its own expense, software that will
satisfy a particular government need. When that need is inserted into a solicitation, this
subparagraph would require the manufacturer to provide DOD with the technical data
supporting any such modification. This should occur only when DOD has specifically
funded the modification work.

Recommendation
Substitute the term "technical information” with the term "technical data."

Insert the words "at DOD’s expense” after the phrase "documenting the specific
modifications made to such software".

227.502-3(b)

This subparagraph provides that the Government is to negotiate for any additional
rights not conveyed under the software license provided to the public. The subparagraph
states:

If the Government has a need for rights not conveyed under the license
customarily provided to the public, the Government must negotiate with
the contractor to determine if there are acceptable terms for transferring
such rights. The specific rights granted to the Government shall be
enumerated in the contract license agreement or an addendum thereto.
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Comment

The need for the Government to obtain from commercial software manufacturers
rights beyond those customarily available in the commercial marketplace should be
extremely rare and limited. Because of the significant additional costs and potential
difficulties associated with such negotiations,“ the Government contracting officer should
be required to justify in writing the need for the additional rights and obtain approval for
seeking the additional rights from at least one level above the contracting officer. This is
particularly true for those DOD offices that have been requiring the use of escrow
agreements for source code for widely available commercial software programs. Those
additional requirements only add to the cost of doing business with the government
without adding any real value to the process.

Furthermore, the concept of "negotiation" addressed in this subparagraph implies
that the additional rights will be discussed after and not before contract award. The
need for additional rights should clearly be known to the Government prior to
submission of offers as a result of the market research and analysis performed by
government officials as required by FAR 7.105, 10.002(a)(2), and 11.004. As a result,
except in the rarest of cases, the need for additional rights will be known at the time the
solicitation is being prepared and potential officers will be able to assess the additional
costs.

Finally, because additional rights can be a price related factor, consideration
should be given in the contract evaluation criteria for the relative value of the additional
rights in the same manner that is encouraged for warranties by DFAR 211.7004-1(i).

Recommendation

Replace subparagraph 227.502-3(b) with the following:

- If the Government has a need for rights not conveyed under licenses

customarily provided to the public, the Contracting Officer shall prepare a
written justification for the additional rights needed which shall be

4 For example, additional rights would, by necessity be provided at some additional

cost to the Government. However, the very definition of not being "customarily
provided" in the commercial marketplace will mean that the price for the additional
rights, if negotiated after contract award, will require the submission of cost or pricing
data, something that most commercial software manufacturers cannot do without
incurring an enormous expense.
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approved at a level above the Contracting Officer. The additional rights
needed shall be clearly specified in the solicitation. Evaluation factors
included in the solicitations shall be structured to permit consideration of
the relative value to the Government of the additional rights required.
The specific rights granted to the Government shall be enumerated in the
contract license agreement or an addendum thereto.

(c) If the Government determines that additional rights are needed
after contract award, the Contracting Officer shall prepare a written
justification for the additional rights needed which shall be approved at a
level above the Contracting Officer. The Government shall negotiate with
the contractor to determine if there are acceptable terms for transferring
such rights. The specific rights granted to the Government shall be
enumerated in the contract license agreement or an addendum thereto.

227.503 Noncommercial computer software and noncommercial computer software
documentation

Although the heading of this Section states that it is applicable to noncommercial
computer software and noncommercial computer software documentation, the vast majority
of the references are to the much more broadly defined computer software and computer
software documentation. Indeed, there are only two references to "noncommercial”
computer software or documentation in the entire section. See 227.503-5(c) and 227.503-
6(c). As a result, because of the numerous references to computer software and computer
software documentation Government officials and others could easily be misled to believe
that the numerous requirements of the Section apply to truly commercial as well as
software and documentation developed at least in part with Government funds.

Those requirements, when applied to the products developed and manufactured
by BSA members without any government funding, are extremely onerous and costly and
are inconsistent with commercial practices. For example:

(1)  Subsection 227.503-4(a) grants the Government "irrevocable license" in
"computer software or computer software documentation." Many commercial software
licenses are, in fact, revocable if the user violates the terms of those licenses.

(2)  Subsection 227.503-5(a)(2) states:

The Government obtains an unlimited rights license in--(2) Computer
software documentation required to be delivered under this contract.




Ms. Angelena Moy
August 19, 1994
Page 10

As defined by Clause 252.227-7014(a)(15), the term:

Unlimited rights means rights to use, modify, reproduce, release, perform,
display, or disclose, computer software or computer software
documentation in whole or in part, in any manner and for any purpose
whatsoever, and to have or authorize others to do so.

A literal reading of the proposed regulations means that all computer software
documentation delivered to the Government can be reproduced without cost by anyone
in the Government or by anyone authorized by the Government. Such broad and
unfettered authority is certainly inconsistent with the stated policy of Subsection 227.502-
1(a) that states "Commercial computer software documentation shall be acquired under
the licenses customarily provided to the public. . . ."

(3) Subsection 227.503-5(a)(4) states:

The Government obtains an unlimited rights license in--Computer software
or computer software documentation that is otherwise publicly available or
has been released or disclosed by the contractor or subcontractor without
restrictions on further use, release or disclosure other than a release or
disclosure resulting form the sale, transfer, or other assignment of interest
in the software to another party or the sale or transfer of some or all of a
business entity or its assets to another party.

Emphasis added. The term "publicly available" is an undefined term in the proposed
regulation as well as in the FAR. A literal interpretation of the term would describe all
commercial computer software defined by the proposed regulations and would mean that
the Government receives unlimited rights in commercial software.> The term is, in fact,
unnecessary because the clear intent is to provide the Government with unlimited rights
for software or documentation that has been released without restrictions as delineated

- in the second clause of paragraph (a)(4).5

> BSA recognizes that the term is also used in existing regulations. BSA is unaware
of any case law that has interpreted this term so broadly. However, the proposed
regulations provide DOD the opportunity to appropriately eliminate completely any such
misinterpretation.

6 The concept of publicly available without restrictions is actually used in the
proposed regulations at 227.403-13(c)(1)(i).
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(4)  Subsection 227.503-10(b), by in\}oking the requirements of Clause 252.227-
7014, requires:

A contractor who desires to restrict the Government’s rights in computer
software or computer software documentation to place restrictive markings
on the software or documentation. . . .

Because Clause 252.227-7014 is inserted in all solicitations for software or documentation
except for those that are exclusively for commercial software or documentation, this
subsection and clause will require commercial software manufactures to continue to
mark all software manufactured with the appropriate government markings. Once again,
this is inconsistent with the clear policy of Subpart 227.502 to purchase commercial

_computer software "under the licenses customarily provided to the public. . . ."

Furthermore, because a software manufacturer is unaware at the time software is
manufactured whether it is destined for purchase by the Government, all software
manufactured must be marked in order to avoid the draconian result of giving the
Government unlimited rights in unmarked software. This subsection continues
unnecessarily the need for software manufactures to mark with Government prescribed
markings all software manufactured.

(5) Subsection 227.503-10(c) states:

Computer software or computer software documentation delivered or
otherwise provided under a contract without restrictive markings shall be
presumed to have been delivered with unlimited rights and may be
released or disclosed without restriction.

The literal interpretation of this regulation states that unmarked "computer software or
computer software documentation," which includes commercial software and commercial
computer software documentation, is delivered to the Government with unlimited rights
unless marked. There is currently no exclusion in the draft regulations for commercial
software and documentation that is supposed to be bought pursuant to commercial -
terms.

(6)  Subsection 227.503-11 requires contractors as well as software
manufactures to establish written procedures and maintain records in order to be able to
justify restrictive markings. The subsection states:

a contractor, and its subcontractors or suppliers that will deliver computer
software or computer software documentation with other than unlimited
rights, to establish and follow written procedures to assure that restrictive
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markings are used only when authorized and to maintain records to justify
the validity of restrictive markings.

This requirement is inconsistent with the policy set forth that commercial computer
software and documentation are to be bought pursuant to commercial terms which do
not require records to be kept and made available for government audit.

Recommendation

Replace the term computer software and the term computer software documentation
with noncommercial computer software and noncommercial computer software
documentation each and every time they appear.

Conclusion

The Business Software Alliance applauds DOD’s effort with regard to the
proposed regulations. It is important, however, that the regulations be amended to
ensure that commercial software developed without any government funding or
assistance is sold to the Government under the same terms and conditions as it is in the
commercial marketplace in order to receive the benefits of increased competition and
lower costs. With implementation of the changes proposed above, BSA strongly supports
the adoption of the new regulations.

Sincerely,

Robert W. Holleyman, II

President



-

COGR

¥+ 31

7 T
-\f.‘..:}‘l«
g1t
ol

~ %
f,-{ ‘~—:\/‘

COUNCIL ON GOVERNMENTAL RELATIONS

One Dupont Circle, N.W, Suite 425

‘n organization of research universities

BOARD OF DIRECTORS

JAMES J. CULLITON
Chairman
Massachusetts Institute
of Technology

JANET H. ACKERMAN
Yale University

DONALD R. BALDWIN
University of Washington

ALFRED F. BEERS
University of Pennsylvania

C. FREDERICK BENTLEY
Stanford University

EARL J. FREISE
California Institute
of Technology

JANET L. GREGER
University of Wisconsin-
Madison

DONALD K. HESS
University of Rochester

WILLIAM J. HOGAN, Jr.
University of Chicago

. WAYNE KENNEDY
University of California

JAMES P. LEWIS
Columbia University

JOHN J. LORDAN
The Johns Hopkins
University

JULIE T. NORRIS
University of Houston

FREDERICK A. ROGERS
Cornell University

ARDIS M. SAVORY
University of South Carolina

RICHARD P. SELIGMAN
University of California,
Los Angeles

ALLEN J. SINISGALL!
Princeton University

THOMAS L. SWEENEY
Ohio State University

PRESIDENT
MILTON GOLDBERG

VICE PRESIDENT
KATHARINA PHILLIPS

Washington, D.C. 20036
(202) 331-1803
(202) 331-8483 FAX

August 18, 1994

Deputy Director Major Policy Initiatives
1200 South Fern Street
Arlington, Virginia 22202-2808

ATTN: Ms. Angelena Moy, OUSD (A&T)/DDP
Subject: DAR Case 91-312
Dear Deputy Director:

The Council on Governmental Relations (COGR) is pleased to
provide comments on the proposed rules for amending the Defense

Federal Acquisition Regulation Supplement: Rights in Technical
Data, published for comment at 59 FR 31584, June 20, 1994.

COGR 1is an organization with a membership of 138 U.S.

research universities. These universities are engaged in
research activities funded by the federal government and
virtually all receive some support from the Department of Defense
under research and development contracts .that will be subject to
the new rules. The strong interest of the academic community in
data rights and computer software was recognized by the
Congressional requirement that the academic community be
represented on the government-industry advisory committee.

I. General State of Support

For the most part, the interests of the universities as
data and software developers parallel those of the industry
developers. Over the past two decades, significant
advances in computer software technology, particularly,
have had their origins within the U.S. research university
community. The Department of Defense (DOD) has funded
advances in computer hardware design, parallel processing,
artificial intelligence and systems integration software
from the wuniversity community, causing the research
universities to become major contributors to U.S. defense
and economic competitiveness capabilities. Yet, over the
past decade, the university developer community, like its
industrial counterpart, has found that federal government
rights inhibit rather than encourage industrial
commercialization of DOD funded computer hardware and
software technological advances. COGR views the proposed
rule changes as a major step forward in addressing an
imbalance in the allocation of rights which has hampered
university efforts to effectively transfer computer-related
technology for commercial development.
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~ We believe these improvements in DOD procurement

II.

regulations will encourage industrial investment in
university-generated data and computer technology and will
reduce the barriers to government-industry-university
partnerships in research.

Specific Endorsements

Government Purpose Rights for Computer Software Developed
With Mixed Funding

The vast majority of research universities in the United
States has developed strong technology transfer
capabilities. Bolstered by the passage of the Bayh-Dole
Act in 1980 (P.L. 96-517) giving universities the right to .
retain ownership of and to commercially license inventions
developed under federal funding, universities embraced
technology 1licensing as a significant and effective
mechanism for converting basic research to a tangible
public benefit. While Bayh-Dole provided a framework that
encouraged commercialization of patented technology by
reserving to the government -only the rights necessary to

- meet the government’s mission objective, there was no such

corollary for unpatented technology. Conversely, the
government’s unlimited rights in data has prevented
universities from retaining sufficient rights in computer
software necessary to induce private investment. As a
result, much has been left to languish in the public domain
- too compiex for the ordinary private citizen to use, too
much of a risk for private company capital investment.

By declaring that computer software developed with mixed
funding will entitle the government to a government purpose
license, but not to unlimited rights, the proposed
regulations will provide universities with the residual
rights necessary to successfully attract commercial
partners for transferring the software into the
marketplace. Furthermore, it will encourage computer

- sottware companies to provide private funding for

universities to enhance, port to new platforms and further
develop computer software initially created with DOD
funding.

One disadvantage is the five year limitation on government
purpose rights which universities do not endorse as a
reasonable standard term. Indeed, it appears arbitrary.
Instead, we recommend an unlimited period as long as the
public has reasonable access to the product. The five year
term imposed by the new regulations does not take into
account the development time, private resource investment,
necessity for maintenance, user interest in enhancement at
private expense, or any other criteria based on marketplace
realities. Further comments on the five year government
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purpose right term limitation are provided in the
Recommendations section of this letter.

Elimination of "Required for Performance"

The "required for performance" category enabling the
government to claim unlimited rights in both technical data
and computer software developed solely at private expense
has stood as a major example of preferential treatment
demanded under government procurement programs.  COGR
commends the advisory committee on recognizing that
"required for performance" fails both a fairness test and
the source of funds test and should be eliminated. Its
elimination will remove a barrier to industry-university-
government partnerships especially within the computer
industry where companies have been unwilling to risk losing
"core" systems to unlimited government rights.

Indirect Cost Treatment

While this clarification in the proposed regulations will
have 1little direct effect upon most universities,
redefining development costs charged to indirect cost pools
as private expense will eliminate yet another barrier to
industry-university-government programs. Recent university
experiences under the Technology Reinvestment Project have
shown clearly that companies that do not traditionally do
business with the government are unwilling to participate
in consortia or joint ventures where developments routinely
charged to indirect costs pools might become subject to
government rights. The universities are encouraged that
this change in the DOD regulations will permit more joint
venturing with companies and particularly with small
businesses that generally are not government contractors.

Separation of Computer Software from Technical Data

Separating computer software from technical data recognizes
technological reality and is endorsed. The separation
makes it possible to more clearly define the allocation of
rights where new or specific legal theories may be applied
to computer technologies, and also takes into consideration
the reality that computer software is often a high-value
marketable product whereas technical drawings, reports,
evaluations generally are not. The Committee
recommendation that the government accept negotiated
license rights in computer software that is developed as a
commercial product, regardless of source of funds, will
provide powerful encouragement for wuniversities to

aggressively pursue timely transfer of computer software to
the marketplace.
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Shortcomings/Recommendations

Five-Year limitation on Government Purpose Rights

COGR strongly opposes the five-year limitation placed on
government purpose rights. The specter of the government
asserting unlimited rights after a period of only five
years is a great disincentive to private investment and
ensures mediocrity in product development. With such
limited period of commercial exclusivity commercial
developers will forgo innovation and capital investment in
quality products in favor of product shortcuts and quick
profits. Success in transferring university-developed
software, rarely ready for public use when a research
project is finished, depends directly upon industry’s
positive calculation of development and marketing costs
versus expected market share. A five year exclusive
marketing period, measured from the contract date, is-
insufficient to induce commercial investment. In fact,
five years of government purpose rights will not establish
five years of commercial benefit to the contractor because
no product is ready for marketing at the beginning of a
contract period. At best, it may be ready for the
commercial market place only by the end of a contract and
at worse, much later. Consequently, the five year
limitation as a benefit to the contractor is illusory and
it will continue to provide a strong disincentive for
commercial investment.

The universities would also point out that the short
duration of government purpose rights ensures that small or
start up businesses, the major job creators in this
country, will not become university licensees. By the time
the commercial potential or product is realized, generally
at the end of a contract period, there will simply not be
adequate time for a small or start-up business to raise the
necessary capital to bring the product to the marketplace.
COGR urges a reexamination of the five-year limitation.
Replacing it with (i) an unlimited period as long as the
public has reasonable access to the products; or (ii) a
limited period, but keyed to first commercial sale; or

(ii1) a preferentially longer period for small businesses
would all have merit.

If the current proposed language is left unchanged, we urge
DOD to emphasize in its guidance to contracting officers
that Tonger period of GPRs are to be Tooked upon favorably
as long as the contractor or its designee is diligently
pursuing commercialization.
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IV.

Marking Requirements

The university community joins its industrial counterparts
in vigorously opposing the "mark or lose it" mandate of the
regulations. While the Committee’s recommendations do
include a triage clause that would allow the contractor to
cure a situation where unmarked or mismarked data or
computer software finds its way to the government, the
requirements are extremely burdensome and punitive.
Moreover, we believe, they are wrongly based on the concept
of data "provided" or "furnished’ to the government rather
than on data and computer software which are deliverables.
The collaborative nature of many university research
programs, especially those involving industry/government
joint ventures or consortia, places privately developed
data and computer software at extreme risk of inadvertently
falling into government hands without marking. Erecting
barriers on collaborative research programs is never
productive, but in this case it 1is detrimental. If
universities and their industry partners may lose valuable
rights through well intentioned sharing of information with
government colleagues because of a failure to mark, then
such collaboration becomes a risk factor. COGR urges a
reexamination of the "marking" requirements to provide
better protection for data and computer software to which
the government may have access but which is not a
"deliverable."

Concerns Specific to the Research University Community
Unlimited Rights in Studies, Analyses or Test Data

A significant portion of university research funded by DOD
falls into the categories of studies, analysis, testing,
evaluation and 1like theoretical investigation. These
programs provide excellent training for students as well as
providing information of use to the government and to
industry. In fact, much of the basic research done by
universities falls into these categories as a convenience
for separating Defense 6.1 funding from Defense 6.2
funding. The university community takes issue with placing
technological data relating to these categories under
unlimited rights regardless of the source of funds. Very
often testing and evaluation projects undertaken in
universities require use of third-party owned materials.
Since data from such activity may reveal commercial trade
secrets, access to third-party owned materials is difficult
to obtain if the government will be entitled to unlimited
rights in data. We believe that data derived from testing,
evaluation, and analysis should be subject to a source of
funds test and should not automatically carry unlimited
rights. COGR recommends modifying the definition of this

category of unlimited rights data to specifically address
these concerns.
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Obligations of Indemnification Under Nondisclosure
Agreements

The university community has a major concern that accepting
Government Furnished Information with Restrictive Legends
will expose them to indemnification liability that is not
tenable for nonprofit educational institutions. The new
language proposed for the "Use and Non-disclosure
Agreement" at 252.227-7025 requires recipients of GFI
marked with restrictive legends to indemnify the government
for the recipient’s use and misuse of the information and
for the use or misuse by any third party to whom the
information is released. COGR believes that the burden for
third-party use should be shifted to the third party and
urges substitution of a contractual requirement that
permits disclosure only to third parties who have agreed to
indemnify the government for the misuse or unauthorized
release of the GRI.

Conclusion

Overall, the university community sees the Committee’s
recommendations as positive movement towards a more
balanced procurement policy. However, the proposed rules
still fall far short of recognizing how business is done in
the commercial marketplace. While the wuniversities
acknowledge the special needs of government procurement, we
believe that procurement goals should be better balanced
with Administration goals of dual-use conversion, U.S.
competitiveness and encouraging job growth in the major
industries and small businesses. Subjecting R&D
procurement to a serious "government needs" test would
signal a major change in thinking, and might well result in
cost reductions. COGR endorses the adoption of these new
proposed rules as a staging platform for the next step
which would see the government pro-actively encourage and
recognize industry cost-sharing, private innovation,
industry-university-government partnerships and university

technology transfer as worthy goals of government
procurement.

Sincerely,

Tt Gty

Milton Goldberg
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August 11, 1994

Mr. Robert Donatuti

Deputy Director for Major Policy Initiatives
1200 South Fern Street

Arlington, VA 22202 2808

ATTN: Ms. Angelena Moy, OUSD (A&T)/DDP

RE: DAR Case 91-312

Dear Mr. Donatuti:

/ am writing to you today to respond to your request for comments on the proposed changes
in regulations governing rights in technical data. We do not develop data, but utilize technical
data provided by the government to produce quality spare parts to the government at
competitive prices. Columbia Gear has been manufacturing defense related products for over

20 years.

We at Columbia Gear are legitimately concerned that these changes will negatively affect our

business opportunities. We are also concerned that this rule is being promulgated for the

benefit of large prime contractors at the expense of small business competitors for the
aftermarket. We are bringing this matter to the attention of our elected representatives, in the

hope that Congress will fully review the impact of this change on competition and our tax
dollars.

We are concerned about the following:

e Changes in language making any data developed in performance of a government

contract will result in less data being available. We don’t believe that data resulting from

development of a defense end product should be the property of an OEM.

L Data charged to an indirect pool will become proprietary to the OEM. We fully
understand the argument that CAS will not allow misuse of this flexibility, but still believe that
the OEMs will find this a loophole to crawl! through. (This is demonstrated by the fact that
OEM members of the 807 panel fought hard to achieve this concession.)

L We are aware of contentions that these changes will only affect future development.

We are afraid, however, that these changes may be applied to system upgrades, contract
enhancements, etc., and seriously affect the spare parts market.

530 County Road 50  P.O. Box 1000 « Avon, MN 56310 « (612) 356-7301 « FAX (612) 356-2131
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The more data there is available, the more competition. The more competition, the greater the
savings to the taxpayer. We, as taxpayers, have a right to the savings produced through the
competition as well as a right to data developed--according to any formula--with any of our
tax dollars.

~To summarize, we believe that this proposal will unnecessarily harm the ability of qualified
small businesses to provide spare parts at a cost savings to the taxpayer. By affecting
thousands of component manufacturers across the country, it will further erode the second
tier suppliers which form an essential segment of our defense industrial base. And finally, it
will result in American jobs sent offshore and a return to the $500 toilet seat Secretary Perry
is hoping to avoid.

Sincerely,

_ < v
Lyle %uhring%

. General Sales Manager

copy: Senator Joe Bertram
Congressman Collin Peterson

9408DON.LCN/dms
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11 August 1994

Deputy Director

Major Policy Initiatives
1200 S. Fern Street
Arlington, VA 22202-2808

Attn: Ms. Angelena Moy, OUSD (A +T) DDP
Ref: DAR Case 91-312

Dear'Deputy Director Moy:

As a member of the small business community serving the Department of Defense and
the Commercial market, | submit comments to the proposed rules as detailed in the June
20, 1994, Federal Register, 807 Committee.

The overall affect of the proposal changes will have a devastating effect on the small
businesses that currently act as Department of Defense contractors and subcontractors.
We are opposed to any changes which, in affect, reduce competition, increase costs, and
place an undue burden on the small business community and the tax payers.

1. The proposed change to limit technical data charged as indirect costs to limited
rights status will inhibit competition. An Original Equipment Manufacturer can adjust the
way development costs are credited, thereby ending the DOD’s free access to the
technical data they have funded. The result will be increased costs and less competition.

2. The proposed change to eliminate the requirement for DOD obtaining unlimited
rights when data was developed under a government contract will also inhibit
competition. Again, when the DOD has funded the development of the data, DOD
should have the right to use the data to encourage competition and lower future costs.

3. We oppose a mix of private and government funding for development resulting in
5 years of Government Purpose Rights, without imposing a percentage guideline. A
nominal investment can engender an OEM to 5 years of exclusivity and over-priced
spares. To allow for adequate recoupment of DOD investment, a 50% threshold for
private investment should be added to the rule.

4. We also oppose the rule stating the DOD will be given data rights only as
customarily provided to the public. The basis of private agreements should not be
implemented in DOD contracting, as this will further reduce DOD’s return on investment
for technical design, thereby increasing overall costs.

Any efforts to amend the technical data rights regulations must be evaluated by the
entire industry and studied carefully for the impact on all sides of the defense industrial
base. A committee should include OEM’s as well as DOD and small businesses. The
end result must not be unnecessarily increased defense costs, restricted competition, and
a weakening of military readiness.

Best Regards,

Thar K

Mark Hoehnen
General Manager
Derco Industries, Inc.

Enclosures:

Location; 8000 West Tower Avenue ¢ Milwaukee, W 53223
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Copies to:

The Honorable Senator Herb Kohl
330 Hart Senate Office Building
Washington D.C., 20510-4903

Representative Tom Barrett
313 Cannon House Office Building
Washington D.C., 20515

The Honorable Ron Dellums
Chairman

House Armed Services Committee
2120 Rayburn House Office Building
Room 2108

Washington D.C., 20515-6035

Electro-methods, Inc.

Attn: Donald M. Judson, President
P.O. Box 54

330 Governors Highway

South Windsor, CT 06074

The Honorable Dale Bumpers
Chairman

Committee on Small Business
United States Senate

Russell Senate Office Build6

- The Honorable Senator Russ Feingold . -

502 Hart Senate Office Building
Washington D.C., 20510-4904

The Honorable Sam Nunn
Chairman

Senate Armed Services Committee
Dirksen Building, Room SD303
Washington D.C., 20510

The Honorable Jere W. Glover
Chief Counsel

Office of Advocacy

U.S. Small Business Administration
409 3rd Street, S.W., 7th Floor
Washington D.C., 20416

Wisconsin Procurement Institute, Inc.
Attn: Barry Holland

840 Lake Avenue

Racine, Wi 53403-1566

The Honorable Larry Pressler
Ranking Minority

Committee on Small Business
United States Senate

Location: 8000 West Tower Avenue s Milwaukee, Wi 53223




DOW CORNING

August 18, 1994 e —

Ms. Angelina Moy

OUSD (A&T) DDP

1211 South Fern Street
Arlington, VA 22202-2808

Subject: DAR Case 91-312
Dear Ms. Moy:
This letter is in regard to the subject DAR Case.

First of all, I want to emphasize I support your effort to update the Federal
Acquisition Regulation Supplement "Rights in Technical Data”. Although my
views are represented in the more comprehensive letter from the IDCC committee
signed by Mr. Frank Abbott, there is one item which I would like to comment
further on - that is the stated five year period for Government Purpose Rights.

The way the proposed change is written the five year period commences with the
effective date of the contract. If it is a three year contract, which is common, it
would mean that at the completion of a contract there would only be two years
remaining to introduce a product and develop a market. For high technology
materials, such as Dow Coming produces and sells, it commonly takes five to ten
years to develop a market for a product. An extreme example is continuous
ceramic fiber tow. Dow Corning and many other companies have been carrying
our research, development and marketing products for greater than 15 years.
Furthermore, many companies have been selling ceramic fiber tow for 5 years or
more. I doubt that any company is satisfied or encouraged with the development .
of the market to date. Unfortunately, it will probably take at least another 10 years
to develop an attractive market for ceramic fiber tow. In this situation a 5 year
Government Purpose Rights would be inadequate.

I realize that the proposed change, five year period is followed by "or such other
period as the parties negotiate”. My fear is, however, that the COs will view this
as the recommended period, and will be difficult to move to a more reasonable
period. I would recommend not mentioning a specific period, simply state a
reasonable number of years will be determined in negotiations. If you feel a

DOW CORNING CORPORATION, MIDLAND, MICHIGAN 48686-0994 TELEPHONE 517 496-4000




Ms.Angelina Moy
August 18, 1994
Page 2

number of years is required it would be more equitable to cite a range such as 5 to
17 years. A third alternative would be to have the Government Purpose Rights
period start at the termination of the contract.

I appreciate the opportunity to comment on this important effort to update the
DFAR regarding Rights in Technical Data.

Sincerely, }
Ward Collins '
Sr. Manager, Cooperative R&D
Dow Coming Corporation

Phone: (517)-496-6114
Fax: (517)-496-5324

sk.moy.a3
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From: Barry Dube’
2150 Duckwalk Court
Waldorf, Md 20602

To:  Deputy Director
Major Policy Initiatives
1200 S. Fern St.
Arlington, Va 22202-2808
Attn: Ms. A. Moy

Subj: DFAR CASE 91-312 COMMENTS
Dear Ms. Moy,

~ Attached are my comments concerning the subject Case. Iam employed in the
area of technical data acquisition and application, and generate my comments from my
14 years in this business. As a taxpayer, I felt it important to identify impact areas, both
bad and good. Most of the proposed changes are acceptable, however, several areas
negetively affect the government’s ability to properly operate because of conflicting
mandates between Public Law and Defense regulations, or acquisition process controls.

The attached document contains for each problem a problem statement, proposed
correction, and brief reason for correction need. Many corrections reflect an approach
of teaming with the offerors/contractors, where both parties keep each other’s needs in
perspective and neither side has an overwhelming advantage. Of note is the comment
for mixed funding and the beneficial partnering that can occur if the correction is
implemented, and the comment for Competition in Contracting Act (CICA) impact.

I look forward to hearing from you. If I can be of any further assistance, please
contact me at the above address or evenings at (301) 843-0653, days at (301)221-8876.

respectfully,




Reader note: Subpart 227.4 (Rights on Technical Data) proposed
changes are considered acceptable except where commented upon.

1. 227.403-1 (Policy)
Problem: As written, this subparagraph has two problems:

First, 227.403-1(e) is in direct conflict with policy
defined at 227.403-2(b) (1) because the former disavows
competitive reacquisition of form, fit, or function identical
items and the latter requires such action.

Second, 227.403-1 (e) is in direct contradiction with
Competition In Contracting Act (CICA) (i.e. Public Law 98-369).
CICA compliance requires competition and other socio-economic
support, such as small business set aside or minority owned
businesses. Other derivative programs, such as DOD Spare Parts
Breakout Program, will also be effectively terminated by this
policy.

Correction: Add as new subparagraph at 227.403-1(e), as (3) the
following: “(3) The selected lifecycle support methodology shall
be “contractor life and type” support and the anticipated item
service life does not exceed 7 years.” Life and type means no
internal to DOD organic support.

Reason: Only short life span items/products are suitable
candidates for commercial organic support or for negating CICA
benefits. This must be a controlling consideration. Conflicting
criteria must also be removed.

2. 227.403-4(a) (1) (License Rights) and 227.403-5(b) (1) (i)

Problem: (a) These two sections do not define or place objective
boundaries as to what “mixed funding” represents. This vagueness
is untenable. By a contractor’s spending the symbolic one (1)
dollar as part of an indirect cost pool, he would be permitted to
claim mixed funding and apply government purpose rights almost
without hindrance. (b) Furthermore, there is no incentivization
to promote commercial investment as part of clause - which is
what it’s purported reason was claimed as being.




Correction: (a) Modify as follows: 1In the third sentence, after
the words “..funding, the Government,” insert the following text:
“in accordance with the below schedule.”.

(b) After third sentence, indent and add this following
schedule:

MIXED FUNDING INCENTIVIZATION FORMULA:
For every ten percent increment of private funding applicable to
the data in the areas of direct costs (i.e. excluding general and
administrative), the contract terms except as excluded above,
shall (a) permit application of government purpose license rights
to technical data for a period of one calendar year for each ten
percent increment, and (b) create provisions to utilize dedicated
contractor support for the product, item, or process for a period
of one-half (.5) calendar year for every ten percent increment of
funding. For increment values over sixty percent, the contractor
and government will enter into negotiations for application of
DFAR Appendix D, Component Breakout. Rounding of increment
‘values shall apply the following rule to the “ones” digit: “Ones”
values less than or equal to five, round to the nearest “tens”
position; “ones” value greater than five, round to the next
higher “tens” position.” (e.g. 13<15, round to 10; 47>45, round
to 50).

Note: The clause at 252.227-7013 (b) (1) (ix) (B) (2) should be
changed also to reflect this formula vice the 5 year period
currently stated. Formula can be placed in either location,
with 252.227-7013 being the preferred location.

Reason: As written, these sections do nothing to either forge a
genuine incentive program for offerors and contractors or provide
for the government to benefit from the partnership. The
recommended rewrite provides for a fair and equitable socio-
economic rule for both parties. Additionally, it’s time schedule
permits proactive and flexible program office implementation of
lifecycle support requirements consistent with DODI 5000.2 and
availability of funds and resources at various points of the
program’s lifecycle. In short, it’s reinventing government so
that both Industry and the DOD reap maximum benefits while
encouraging creativity.




. 3. 227.402-1 (Commercial Items or Processes)

a) Problem: Subparagraph (a) (1) Prohibits DOD from acquiring
data needed for the crucial lifecycle functions of rework and
spare parts replacement. These are separate and distinct
lifecycle functions that, if omitted, render the hardware in need
into a non-mission capable (NMC) status. The only circumstance
where this is not present is disposable parts. NMC status for
most weapon systems hardware is untenable under most conceivable
scenarios. ’

Correction: Two part correction needed: Part one is to insert
the terms “government rework” and “procurement of suitable
replacement parts” in the first sentence of (a) (1) after the
words “... repair or maintenance.” The second correction is to
add a new subparagraph (3) under (b) as follows: (b) (3) comply
with 227.402-1(a) when life and type organic support has been
contracted for from the offerors and contractors.

Reason: a) This correction allows DOD to provide for lifecycle
‘ support necessary to preclude NMC status.

b) Provides for alternate course of action to DOD to
permit our better utilization of commercial capabilities to
perform organic support. This action is in line with elimination
of specifications and DOD data rights erosion.

4. 227.402-2 (Rights in Technical Data)

Problem: Subparagraph (a) is in direct conflict with the
implementation of the clause at 252.227-7015. Specifically, this
clause (227.402-2) makes the statement that DOD use of such data
is limited to internal DOD functions, the “Generally” caveat not
withstanding; however, the clause at 252.227-7015 permits
unlimited application of “form, fit, and function” data. Form,
fit, and function data will be extensively used both internal to
DOD and external by suppliers/competitors to furnish either
spare, replacement, or repair parts needed to keep contractors’
commercial products operational. The conflict between text and
intent must be remedied.

Correction: Modify 227.402-2 (a) as follows: Second sentence
. delete the word “Generally”; in place there of insert the




following phrase. “With the exception of technical data
addressed at 227.402-1(a) (1) and 227.402-1(a) (2)."”

Reason: Provides clarification and allowance of use of form,
fit, and function data products for repair, rework, and spares
support.

5. 227.403-1(b) (2):

Problem: This statement is vague in meaning as to just what
“acceptance of technical data” means. Very extensive corporate
experience in specifying and enforcing contracted for data
requirements under this phrase proves that it is too nebulous to
realistically apply as is.

Correction: Delete existing sentence and substitute in piace the
following:

(2) Establish or reference both contractor/offeror and DOD
data managers procedures to be applied to determine the
following:

(a) Suitability of technical data for intended
lifecycle support usage as defined by program
Acquisition Plan (AP) or Integrated Logistics Support
Plan (ILSP), and

(b) Compliance with contractually specified ordering
provisions.

Reason: The term “acceptability” is not specific enough and
frequently causes dissension between supplier and buyer. Rather,
the usage of acceptable to perform expected lifecycle task and
acceptable to contractual provisions need to prevail and be
defined.

6. 252.227-7013: Omitted from the definitions

Problem: Section is the topic of “Copy Right.” Copy Right
issues are frequently surfacing as contractors attempt to apply
copy rights to technical content of technical data, versus
classic authorship. This abuse must be stopped.

Correction: Include under definitions, the reference to P.L. and
short definition of copyright as follows: “Copyrights: See 17




U.S.C. 102; defined as works of authorship that exclude
protection of application to ideas, procedures, processes,
regardless of form, in which described, explained, or otherwise
illustrated.”

Reason: Correct problem area suffering from misapplication and
abuse.

7. 252.227-7013 Alternate 1 (xxx1994)

Problem: By nature of its language, this clause will
systematically prohibit the government form entering into
competitive acquisition for many years (not just 2-see subpar. 3)
after the-date of any contractually ordered, unlimited rights:
technical data products. The government, to comply with Freedom
of Information Act (FOIA), as well as put out bid sets in
anticipation of competitive contract activities, often publishes
the data in question immediately after receipt. By stringing the
DOD along with undelivered technical data, the development
contractor could (probably will) exercise this clause and .
effectively stop competition of the development or production
efforts; i.e. it makes the contractor sole source until he
decides to release (allow the DOD to publish) the technical data
to general public.

Correction: a) Best alternative: Delete this alternate
in its entirety. It has too severe an impact to
competition of major acquisitions to permit.

b) If deletion not possible, mitigate danger to
competition by inserting new sentences at end of
subparagraph (3) as follows:

“This limitation, however, shall not preclude or
inhibit DOD engaging in competitive acquisition
activities. The contractor shall be required to .
abide by Freedom of Information Act and furnish
any data within the reasonable schedule establish
by the DOD contracting officer.”

Reason: The DOD competition process, mandated by CICA; could be
severely hampered by contractors “dragging their feet” in
supplying unlimited rights technical data to potential
competitors.




. 8. Note: This problem also applies to 252.227-7014 alternate 1.
9. 252.227-7015 (Technical Data Commercial Items)

Problem: This clause is silent as to use of technical data for
the purpose of internal Government use of maintenance, repair,
and rework. If policy is silent as to expectatlons of partners,
it will become a point of dissension.

Correction: Add new subparagraph as (b) (1) (v) as follows:

“(v) Are needed for purposes of internal government
functions of maintenance, repair, and rework.”

Reason: If DOD cannot repair, rework, or maintain the item
through the form, fit, and function data, weapon system non-
mission capable status will result, or conversely, the
implication is either mandated (by default) development
contractor support for as long as item is in inventory, else the
item is disposable.
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uly 22, 1994

)eputy Director

lajor Policy Initiatives
.200 S. Fern Street
sarlington, VA 22202-2808

ittention: Ms. Angelena Moy / OUSD
Subject:  DAR Case 91-312 - Pentagon Acquisition Reform

Dear Ms. Moy:

F

-a xperience, we would point to our 23 plus years of spare parts direct
c racting with the U.S. Military at a number of depots and overhaul and
repair facilities. 1In 1993, Electro-Methods had a contract dollar volume
with Tinker Air Force Base of 16.1 million. This figure placed EMI at
number 19 of the top 20 at Tinker. We have attached a "breakout" chart
-0f our dollar volume with individual services and/or specific facilities.
Electro-Methods has been a valued supplier to allied nations and their
manufacturers. These . include Germany (MTU), France, Japan
(Ishikawajima), Taiwan (North American Council), Australia (Air Force),
The Netherlands (Philips-Eindhoven), Denmark (Air Force) Norway (Jet
Norsk), Belgium (Fabrique Nationale), Canada (RCAF), Israel (Bet
Shemesh)-Israel, Israel Procurement Mission, Turkey Air Force. EMI is a
designated alternate source for 1600 components and/or assemblies. Our
facilities utilize the latest in metalworking equipment such as computer
assisted design/computer assisted manufacture, programmed stamping
machines, several welding wunits including vacuum stations, plating
facilities, heat treating furnaces, non-destructive test departments, -
electrical discharge machines. Electro-Methods employs more than two
hundred individuals. EMI has had an "in house" DCAS representative
inspector since 1972. The company operates employlng statistical process
control and total guality management.

.
_

,he purposes of establishing Electro-Methods credentials of knowledge
o




rage 2:
JAR Case 91-312 Pentagon Acqu151t10n Reform

SUBJECT: CASE 91

The current "reform" measures for the proposed Pentagon Procurement
Program are of concern for wus. First, the participation of small.
business personnel was limited to one member on the 807 Group. A second
issue of concern which flawed in that there was a failure to  seek
suggestions from current competition advocates and "on line" procurement
personnel i.e. Contracting Officers. 1In listening to and reading of the
deliberations of the 807 Group, there seemed to be a propensity of the
members to aid the Major Prime Contractors/Original Equipment
Manufacturers to the determent of Small Business. There appears to be a
program of isolating the Small Business Independent Contractors from the
spare parts logistical support market place, via this move will
substantially increase the cost of replacement parts. In fact, the
revisions proposed by Group 807 will cause DoD to be paying more for less
seriously impeding our DoD military services readiness factor. That
bnrn is just one element which would endanger the national security of
U.S.A. :

As conceived by the 807 Group, our allies utilizing U.S.A. designed
weapons systems would procure their logistical support replacement parts
from either the OEM’'s and/or the Department OF Defense. This does not
take restraint of trade into consideration the fact that these allies
‘have procurement missions established in the U.S.A. which have sought out
and utilized the Small Business Defense Contractor in obtaining parts at
keeping costs at lower level than those via OEM/DOD. Another benefit to
our allies is a shorter delivery cycle permitting a lower 1level of
inventory This direct acquisition minimizes the paperwork load. Which
is a major element in administration costs.

Entrusting administration to OEM’s would seem to be disregarding the
sorry performances of the OEM’s in performing services in the military
sector. There is a 1litany of malpractice situations. Witness ‘the
attached news articles. We list the OEM’'s and the fines imposed by
Governmental Legal Actions.

‘General Electric
UTC/Sikorsky
Teledyne
‘McDonnell Douglas

‘|Iifing




‘ 2, Case 91:

It is noteworthy that in most instances the various waste, fraud and
abuse acts were uncovered by whistle blowers as versus the U.S.
Government surveillance bodies - DCAA, GAO, Congressional Committees. To
shift administration to the OEM’s would be giving them keys to the
treasury and the combination to bank safe.

_There would be a potential conflict of interest should the OEM's be
placed in charge of selecting alternate sources for individual parts
and/or assemblies. We are aware that many OEM’s have alliances with and
percentile ownerships of foreign manufacturers. This beclouds the
competitive market and has the potential to export the jobs of the
" nation’s sillilled labor force. We recognize the global economies of
today’s world are such that "offsets’ are a way of life. 1In accepting
this reality, we would believe that offsets come from the commercial side
of the corporate business. This would permit the stipulation that
Defense dollars be spent in the U.S.A. thereby maintaining the actual

talworking manufacturing infrastructure. The GAO finds offsets of as a
‘ed policy.




BOEING

LITTON
INDUSTRIES

GENERAL ELECTRIC

GRUMMAN CORP.

LOCKHEED .

LUCAS INDUSTRIES

LEGAL ACTIONS

Paid 75 million
covering "mischarges"
on contracts.

Paid 3.9 million
Gov’t charge.of conspiracy
and wire fraud.

Paid 82 million
Fine for overcharging.

Paid 130 million

16 instances involving
false billing, money
laundering, weapons
procurement fraud, bribery,

Israel, Saudi Arabia & Egypt.

Falsification of test results
Cleveland plane dealer.

Whistleblower

awarded 13 million of

a G.E. 59.5 million for
fraud. :

Paid 20 million
for improper financing
dealings.

Investigation of bribery in
Korea cited for possible
violation of foreign corrupt

. practices act.

Paid 12 million
supplied subquality parts
used by F18 aircraft.

Wall Street Journal

L.A. times

Rolling Stone

Journal Inquirer
Washington Post J

Wall Street Journal

Wall Street Journal




‘e 2, Legal Actions:

MCDONNELL
DOUGLAS

KAMAN CORP.
RAYMOND
ENGINEERING

TELEDYNE

‘UNITED
TECHNOLOGIES

LEGAL ACTIONS

Air Force Officers refuse
to testify on 1.5 billion
cost overruns.

Paid 765,000. fine for
overcharges.

Paid 112.5 million
result of whistle blowers
efforts

Indicted for Illegal
export of munitions
pellets

Sikorsky / Saudi Arabia
bribery.

Paid 150 million for
overcharging.

Overcharges of Israel
purchases thru General
Dotan of Israel Air Force

Hamilton Standard cited for

price increases from 8
million to 23 million in
3 years for space shuttle
design.

Associated Press

" Hartford Courant

Wall Street
Journal

Wall Street

~Journal

Hartford Courant

Hartford Courant

Hartford Courant
Washington Times

Hartford Courant
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- Boeing Agrees to Pay U.S. $75 Million

'Tq Settle Allegations of Mischarging

, By Rov J. Hazzrs Jr.
*  Staff Revorter of TRE Wall STARET JOURNMAL
. Boeing Co. admitted that it mischarged
. the federal government {or defense-con-
. tract costs and agreed o pay 7S million
-/ settle the government’s claums.
. In Seartte, the U.S. attorney’s office
announced that the sertiement resoived
s T e "three separate investigations, conducted
el .. gver six years, into allegatons of Boeing
. J="mischarges that invoived thousands of
programs between 1980 and 1991 U.S.
= Attorney Katrina Pflaumer said actual
mischarges were {ar less than $i5 million,
and that Boeing’s payment “‘inciudes in-
terest, penaities and the cost of our invesd-
n.t' .
But Boeing disputed the government’s
‘contention that the settiement inciuded

Ms. POaumer wouldn't say how

‘much the government would count as a
penaity amount and noted that the agree-
ment with Boeing was aimed at producing
“3 tax-peurral settlement.” Geperally,
_penalty payments wouldn't be deductible.
_()verhead Costs

The government said its mvsﬂgauons
. .Ipvolved several agencies and a federal
p'a.nd jury. One eight-year criminal inves-
u:a.uon it said, had looked into allega-

- tions that Boeing violated the federal Faise
,Gummt:yzmpropeﬁycmmngm U.s.
_,mtm::s “millions of dollars in research
_and deveiopment costs, which Boeing

. faisely characterized as overhead associ-

. production efforts.” The accountng “im-
" property shifted costs to the government
" which should have been absorbed by Boe-
ing,” the U.S. said.

It said mischarging was “pardcularty

! ; egregious in Boeing divisions that were
] .1 exploring the appucadou of artficial intel-
' ~aligence to computers.” According o Ms.
! .. Pfaumer, the invoivement of arnficial
" intelligence spread the mischarging activ-
. ity *‘over literally thousands of different
! contracts.” Some major artificial-inteill-:

—— e e W "

;nad with Boeing’s manufacturing and .

gence programs deait with space-static

environmental systems and mulitary ai.
craft command and control systems, th
government said.

In semling, the U.S. said. Boeing als
. admitted “‘improperiy charging to govern

ment contracts several million dollars ir
foreign direct selling costs” It incurred anc
mischarging ‘‘for milllons of dollars ir
hazardous-waste disposal costs.”
No Admission of Liability

A Boeing spokesman. questioned about
the U.S. attorney's commeants. conceded
that “mistakes were made.” But the 11-
page settlement document that Boeing
signed stated that the company wasn't

!

admitting any Uability or any law viola-
tions. : v

While the big airiiner maker and de- :

fense contractor has sufficient reserves to

cover such payments, the spokesman |

didn't say how Boeing would account for
the settiement.

In Boeing’s formal statement on the

. matter, Theodore Collins, vice president

and general counsel, made 00 reference to
mischarges. While **some unintended cost-
classification errors’® were resoived, he
said, the settiemnent’s “real significance is
that it resoives several long-standing ac-
counting issues and estabiishes mumally
agreed-upon definitions and processes for
the future.”” The statement said the U.S.
attorney’s office “had noted that Boeing
cooperated in the settiement of the mat-
ter.” :

Kurt P. Hermanns, an assistant U.S.
attorney on the case, said the investiga-
tions had produced “insufficient evidence
of criminal intent i defraud.” The case
started, he said, as the resuit of “‘some
astute auditing work” by the Defense
Contract Audit Agency. He called the gov-
emment’s note about cooperation from
Boeing ““a very narrow comment, in the
:mlext of the settiement negouanons

one

14

-




Litton Industries picads guilty |
in defense-contract fraud probe

L&s Angeles Times

WASHINGTON - Defense con-
tracting giant Litton Industries Inc.
pleaded r._gx.xdi;ty tod federal fraud
charges Friday and agreed to pay
$3.9 million in fines, civil claims and
prosecution costs arising from the
1988 [l Wind defense procurement
scandal.

The negotiated plea marked the

- final case in a 7%-year-long Justice
. Department legal campaign that re-

sulted in the conviction of 64 gov-
ernment officials, consultants and
scorporate executives from 10 de-
:fense contracting companies and

sbrought in $§250 million in penalties.

"+ -The massive procurement scan-

- dal erupted in the mid-1980s at the
.- peak of the military spending boom,

' and the ensuing investigation broke
" important new ground in the prose-
‘cution of white-collar crime, includ-

ing the first use of wiretaps against

" 'corporate and government law-

“breakers.

%“_1t also brought a significant tight-

. ening of the procedures the Defense
Department uses in doing business

with contractors and outside con-
sultants, ending the previous laxity
.that had allowed both sides to trade

" insider information and play favor-

ites on big contracts.

In a statement issued after Fri-
-day’s plea, Attorney General Janet
Reno called the probe, which was

begun during the Reagan adminis- ~

tration, “one of the most success-
ful. .. ever undertaken,” saying it
“fundamentally changed how
:a'hi'te-collar crimes are investigat-

She predicted that the techniques
honed in the I[ll Wind prosecution
would serve as a prototype for fu-
ture investigations into crimes in-
volving fraud in environmental,
medical, insurance and consumer

“-<s7Tissues, as well as in government

centracting. :
' e criminal charges to which

The negotiated plea
marked the final casein a
7T¥%2-year-long legal
campaign that resulted in
the conviction of 64
government officials.

Los Angeles-based Litton pleaded
guilty Friday alleged that execu-
tives of the company’s Litton Data
Systems hired consultants with
contacts inside the Pentagon to pro-
vide them with confidential infor-
mation needed to win Navy and Ma-
rine Corps procurement contracts.

Although Litton ultimately was
unsuccessful — it failed to win con-
tracts on two of the projects and
decided against submitting a bid on
a third after the probe became pub-
lic — the government charged the
company with conspiracy and wire
fraud. :

The incidents, which occurred be-
tween March 1987 and June 1988,
involved contracts for the advanced
tactical air command central, a
multimillion-dollar Marine Corps
radar and und-control system;
the AN/UYQ-21 electronic display;
and a Marine Corps signal convert-
er.

The two executives of Litton Data
Systems — Thomas D. McAusland,
former senior vice president of busi-
ness development, and Christopher
M. Paford, former business devel-
opment director — were convicted | :
in an earlier case.

Litton Industries, Inc,, in a state-
ment issued Friday, said it had
pleaded guilty only because it tech-
nically is legally responsible for all
actions taken by senior-level man-
agers, but insisted that it had nei-
ther broken any lgw nor benefited
from any of the dells.

- ctE—— - .- . - am e cm—
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| Lmon Unit Agrees to Pay $82 Million
To U.S. to Settle Contmct-Paddmg Case

By Davio J. JorrmsoN

. Staff Reporter of THE Wall STRERT JOURNAL

LOS ANGELES—A unit of Litton Indus-
tries Inc. agreed to pay the government $82
milljon to settie a whistie-bigwer’s charges
that it padded government contracts 0
shift costs any mnn ns mﬂ
-castomers.

mumsvmtmm:mm
8 potential lability of $6850 milllon in

was originally flled in 1988 under the Faise
Claims Act, the so-called whistie-blower
statute that allows private citizens to sue
for fraud on behalf of the government. In

-|; addition to the $32 million, Litton agreed to
1 pay $4 million to the nongovernment pla.m-

HUfts for atorneys fees. ... A= -

Mofmeumcumpmwms

‘Q.u!. office. In some cases, Litton

-charged the government as much as 10
ttmes more for the same work as it

charged commercial customers, Assistant
U.S. Attorney Howard Daniels, who han-
dled the case, said. Litton masked the
misallocation through a complex compu-
terized aeuounung syswm. the plaintitfs
.- The company settied the suit without
uy admission of wrongdoing or lability.

©,«~- Mr. Daniels said it hasn’t yet been

mmmummmmmw
Carton and the other

nongovernment
‘| plaintiff in the case, the Washington. D.C.-

based nonprofit group Taxpayers Against
Fraud, will receive, though they are entl-
tied o between 15% and 25% .under the
Faise Claims Act, -

Chairman Defends Position :

- %A decision to settle is a difficuit choice
Litton Chairman Alton J. Brann said in 8
statement. ‘“This decision was made in

recognition of the potendally significant
amount at risk and the disruptive force of

long-term litigation. The mutually accept-

damages and penalties in the case, which

2 - | "Litton {ts cost system was illegal. The
' weeIn the suit, the gwmmtandtorma;
Litton empioyee James Carton, a technical
’wttnmeguvmenrmmme
"dswiul accounting practices.” . l
'IuneofU.s.Rnls ~ =

'pnsideatandgmeraxmsd.md.“m_ )
. the Litton employees involved acted inj

. belief that the accounting system in plact]
.;at Litton Computer Services division actu~'

' samye computer to account for its commer-

mammtwydWotum

Munndhawakmsemumm
o resotve through the judicial process.”

Litton's exposure in the case was signif--

fcantly heightened in July 1992: A federal .

court judge, ruling on several issues in the: i

case, found that Litton Systems had misal-
computer-services

8y oe e

located costs at the
business, violating several procurement’
ltvsa.ndovcﬁmmzthe?enngonbyu
estimated $50 million.
umeasehadgbnewmumn %
Beverly Hilis-based advanced-electronics’
and defense-systems maker, would have'
had to prove it didn't knowingly violate
law = despite evidence that the
consuited two accounting experts whop

attorney’s office in Los Angeies contend

-that Litton managers lied to govermpen
nmmnowmaymedmumm;

JohnE.Preston.umnsseniorvla

believe that we correctly interpreted :bese]
complex government regulations, and tha<

good faith.” He added: "It is our. further]

ally lowered the costs to all customers. |
inciuding the government. by several mil-
lion dollars. It unfortumately illustratesi
the difficuity in attempting to do goverp-f:

ment and commercial work in the same | -

The suit ciaimed that Litton, using the-

cial and defense customers, bad altered
costs through a so-called “memory cap”
that underrecorded computer usage and
gave commercial customers discounts

while overbilling the Pentagon. The prac- ]

mmummxmmm
government said.

Litton announced the settiement after
the close of trading. In composite rading
yesterday on the New York Stock Ex-
change, Litton's shares closed at $36.50, up
$L125, or 32%.
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. . ware involved in five or more cases.

R The three-srikes spproach suv 6r may

o B see do swch o frighten sreet hoodlume,

~R, but & similar spproach o cocporais cnene

- would cermialy put the squeeze on recit-

— : wist CEOs by hirting thar bortam fine
. ® . Raiph Nader has propased thac repeat
Forstreet criminals, thhree sstrilkxes offendens - companias that reculasis

. v . N Xpeyers = 1
andthey re out. FOor corporations.it's |e the government for 2 fired prreod o
- o time. ¢ same priaciple could be cx-
« awhole differentballgame cemdedd Further 1o cover the smulirude. of
s ) . ) special tax bresks and sutwidies made sveil
- - i able t0 businax: If you regularly break tiie
{W A S HINGTON low, ig g c
ED BY BILL CLINTON, THE CRIME FIGHTERS OF WASHINGTON HAVE HIT

llllllllllllllllllllllllllllllllllllllllllllllllllllllll

P L T T T R N T P P PR LR LT DL PR R L LD ) ot N LY YT T Oy

t Lock 'em up for life: throw away the key.

Lesve aside all the reasons why this probably wan't deter violent
<izne any moce than the revival of the desth penalty has discoursged
smicides. The ides ® 20 simple and direct = and 20 widly popular
that only the bravest poliiaan will dare question it. At both the
ace and federal leveds, the prnciple 3 going to be enacted inco iaw.
Meanwhile. there s anorher variety of repeat offender who skips
om one flond crume ro the next and yet never encounters tie same
nd of angry reckorung, The cnmes of thess offenders are maminly
Hout money = stealing public money = but some of the afferses an
30 endanger lives

Let's name some of these recidivists: Boeing, General Eleceric,
jrumman, Honeywell, Hughes Aireraft, Licton ladustries,
{agnavex, Martin Maneta, McDonnell Douglas, Northrop,
‘sycheon. Rockwel latermanonal Tededyne, Tems lnscrumenc,
Jnited Technologes.  ~ (e AR
All of thess corporations are majoc defense contracron, and all .
sve been aught defrauding che federal govarnment in coe wey oc . .
nother. And all of thess companies have been nailed at least chree
mes & recenr veass T ypecally, chey puy s fine or pegodiate s e
lement and promes oot w do it agamn. The pectexn of corporsce
fime i3 not restncted © deferae conomctons, of course, but they =
ffer the most damadie campias of 3 syseam that surest criousals
night reasonably decnibe as unequal jusdes, ~ T - T
GE seerns almast in » crisunal dass by itself. At least, it gens
aught more often than others. According to the Project on
Sovernment Oversight (the folla who first spodlighted che $600 tor
et seacs that the Penagon was buying in the '30s), GE has been
nvoived in 1§ differentcpisodes of lawieasness = everyrhing from -
alse billings and wespons-procurement fraud t©© money laundening
and bribery. FHughes Aircraft has mune senices agaunst it, and it's saill

».w«ot-. Arau 2L 1994 STl e
;| ST -l L O O 8
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‘Feds sue GE over engine test results -

.
.

- Government suesGE
‘over engine problem

* Associared Press
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Céidnued from Page Bl

sions, radios and other devices that
" can interfere with engine operaton.
‘“These GE engines unnecessarily

‘endanger the health and well-being
of pilots, maintenance service per-
sonnel and passengers, including a
very real likelihood of loss of life,”
the government said.

-« The lawsuit said Air Force One,
the president’s plane, “is also prone
to an electrical system breakdown,
engine malfunction. or worse, be-
cause of GE's fraud.”

+Federal officials said the suspect

jet engines power such military jets

© as the F-14 and F-16 fighters, the
.- stealth bomber, the B-1 bomber and

LR

.miérowave and radar transmis-

GE sued on jet engmeprobiems |

have the best safety and reliabili
!!?itrdmmmiy 4

ess that shields a jet
ectrical components from

plane’s

- ———

. Yerr.

the AWACS reconnaissance plane. |
Commercial engines said to be sus- I
ceptible to the defects are used on
Boeing 747s and the European-built .
Airbus.

An independent review of thou-
sands of engine service reports filed
with the FAA since 1990 by airline
mechanics found no instances of
cribed by the Jusmce Deparement,
scri y the Justice ent,
The Plain Dealer said.

Dick Williams, the president of
Aviation Data Source in Denver,
who conducted the computer
search of FAA records, said, “May-
be it’s not happening, or maybe it’s

something that is difficult t0 diag- | . . .o

nose.”

L

S (Ve

- M.Th Associsted Press =\

CLEVELAND C-;. The Justice Detpmmem is suing
Genen Ejgctric ing it of g@ppressing test
results _shegring 7mmry andpéommera'd jet
engines — including those on Air Force One — had
dangerous electrical flaws.

. X The government is seeking at least $100 million in

~Bamages inthe lawsuit unseaied Thursday in federal

‘court, The Plain Dealer reported today. The Justice

ent said the alleged flaws could cause fires or

loss of power. No crashes were mentioned in the
lswsuit. ,

Fuirfield, Conn.-based GE. which builds the en-
gines in suburban Cincinnati, denied the allegations
— which were first leveied by a whistle-blower — and
said its engines have the best safety and reliability
record in the worid. )

“It is unconscionable to raise baseless ailegations
that could wrongly raise concerns in the public mind,”
GE spokesman George Jamison told The Associated
Press today '

The mfnqy said it told the Pentagon and Federal

concerns in 1992, PRSI
The allegations in the lawsuit invoive a process that
shields a jet plane's electrical components from
microwave and radar transmissions, radios, and other:
devices.that can interfere with engine operation.
“These GE engines unnecessarily endanger the
heaith and well-being of pilots, maintenance service
personnel. and passengers, including a very real
likelihood of loss of life,” the government said. .. .
The lawsuit said Air Force One. the president’s-
plane, “is also prone to an electrical system break-
m engine malfunction, or worse, because of GE's
ud.” . v
Federal officials said the suspect jet engines power
such military jets as the F-14 and F-16 fighters. the
steaith bomber, the B-1 bomber, and the AWACS
reconnaissance plane. Commerciai engines said to be
suscepuble to the defects are used on Boeing 747s and
the Ewropean-buiit Airbus. =
An independent review of thousands of engine
service reports filed with the FAA since 1990 by

TN Pleassses GE PageBz | i e

e s

————..,

airline mechanics found no instances of elearical |
probiems of the rype described by the Justice Depart-

T
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Selling hardware overseas

A bribe tnvestigation of General Electric raises difficult questions

n March 30. 1992, John F.

Weich Jr., the chairman and

chief executive officer of Gener-
al Electric, received a disturbing letter
in his Fairfield. Conn., office. The letter
was sent by Zohair Hak, a GE technical
director based in Cairo. GE was aiready
under investigation for allegedly fixing
prices_in the industriai-diamond
market. Four months later, the
company would agree to pay
pearly $70 million in fines for de-
frauding the Pentagon on sales of
aircraft engines to Israel.

Hak’s letter brought Welich
more bad news. The engineer
claimed that GE officials had paid
hundreds of thousands of dollars
in bribes to win a $124.7 muillion
contract with the Egyptian gov-
ernment for a sophisticated radar
system. Weich ordered an investi-
gadon. The Department of Jus-
tice and Rep. Jobhn Dingell, a
Michigan Democrat, are current-
ly investigating the matter.

Making payments. From the ev-
idence amassed to date. it looks
as if Hak had certainly stumbled
onto a problem. Hak said that
the bribes had resulted from a
$2.75 million subcontract GE had -
signed with Universal Traders
Co. (UNITRA), run by Aly Man-
sour, a former general in the
Egyptian Air Force. According to a re-
port of GE's investigation into the bribe
allegations, UNTTRA spent $485,000 to

y for the travel and living expenses of

gyptian military officers involved in
awarding the radar contract. Mansour
told GE that the officers were paid by
UNITRA —not with GE monev-—at
Egypt’s request. The 133-page investiga-
tive report says GE “should have
prevented” the payments.

U.S. News has obtained a copy
of the report. In the document,
GE’s investigators state that
Hak’s allegations of bribes could
not be substantiated; other Hak
allegations, however, were con-
firmed. GE investigators found,
for instance, that UNTTRA had
hired the chairman of the Egyp-
tian negotiating team that ap-
proved the award of the GE con-

Weich. Troubled

tract: the officer received S64.700 from
UNITRA berween 1988 and 1992. Aly
Mansour toid GE the payments were not
improper. He discussed the possibility of
hinng the officer. he says. only after GE
won the radar contract. Martin Marietta.
which has since acquired the GE unit
that won the Egyptian radar contract,

contracts. Some have caused problems.
According to the U.S. General Account-
ing Office and the Detense Contract Au-
dit Agency, Loral Aerospace Interna-
tional. 3 New York-based defense
electronics company. paid UNTTRA a §1
million commussion to help secure a 1988
military contract with Egypt. Such pay-

2T} - pepern

says it has taken corrective measures as a
result of the UNTTRA flap.

The case nevertheless illustrates the
difficulty of policing sales of American
military hardware overseas. GE had
certified to both the Amencan and
Egyptian governments that it had paid
no commussions to obtain the radar
contract. But according to GE's own in-
vestigative report. “‘the
services to be pertormed
bv UNITRA under its
consulting agreement
might render the pay-
ments to UNITRA a fee
or commission.”

GE knew of UNITRAs
track record. The compa-
ny has represented Ameri-
| can and other corpora-
> tions on nearly Slbillion
worth of Egyvptian military

Allies. Presidents Clinton and fHosni Mubarak: Egypt buysbilliozs of U.S. mulitary supplies.

ments could be illegal: Loral says they
were proper in this instance because the
money came from corporate profits—
not from government funds.

In the international arms bazaar, dif-
ferent rules often apply. In the GE case.
company officials informed UNTTRA
that puvment of travel or living ex-
penses for the Egyptian military officers
was illegul: GE. however. paid directly
for more than $19.000 in travel costs for
the Egyptian officers. GE's investiga-
tors concluded that no payments of any
kind should have been made to the
Egyptian officers. “GE realizes that
pavments such as those discussed ...
leave the paver vuinerable to accusa-
tions of bribes or gratuities and are, in
any event. contrary to sound contract-
ing procedures.” =

BY DOLGLAS PASTERNAK
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Lockheed Faces
P0551ble Action

- By Roy J. Hasxs Jz.
s And THoMAS E. RicXs
. Sty Repoveers of TRE Waili STREWT JOURNAL

o md.ymbemcnedformﬂeks.sne

s Any suspension or other action could be
‘dmedaxextnertnena.nnnsNo 2 defense
JSoamractor or a umt wat was invorved in
{the alleged wrongdoing. The business
cited in the case is Lockheed Aeronautical

Co. in Marjetta, Ga., which last
l‘yea.rcras responsible for S1.8 billion of
, ockheed’s overall $6.9 billion of new con-

.- eompert
fmmmm so the prospect of
- is very remota.” he said. He
Mmareﬂewbymemr-'mu
in cases of an incicunent, but that
=¥gtven the importance of Lockheed's pro-
!'mmsmmenmmentofwm"he
“%would expect Lockheed to have a chance m
-,i'paent its case before amy action is

:j"fﬂ‘A grand jury in Atianta charged that

: weedmmtomummen

‘ -R.lanand&ﬂamA.lea.r violated

Fthe Foreign Corrupt Practces Act and

- _ ~committed other offenses in making pay-
B ““nents to Leila L Takia, Ms. Takia re-
tained in the as a consuitant in
-mmmmmwmmeed

charged, aithough she was a
mem official at the ume.

g :
§

O

danks, it was charged. The indictment aiso
said that after U.S. investgatwrs discov-
ered improper payments, i letter was
prepared in October 1589

br!dnng their eptire $1.8 million comrmis-
sion.” Three months later, Yowever, Lock-

fee’’ {n lieu of her comrmission.
The indictment resuited from an inves-

.- In a statement. Lockheed said it “‘em-
phadcally denies the allegations in the
indictment and intends to Vigorously de-
fend itself against the charges.” Mr. Love
didn’t retirn a phone call, and Mr. Nassar
couldn’'t be located. Lockheed said Mr.
Love had retired. and that Mr. Nassar was
*no longer an employee.’”

Lockheed is aiso the producer of the
F-18, the main Air Force fighter, and the
pext-generation F-22 fighter, along with
mumerous missile and space systems.

_ I the mid-1970s, Lockheed was among
- the major defense conractors tarred in a
scandal over overseas bribes, eventuzily
admitrtng to having made $38 million in
questionable payments (o win foreign busi-
ness. The company then launched a major
overhaul of its sales efforts abroad aimed
at eliminating the iind of activity that had
drawa it into controversy.

v




- UIL Ol LJUCZi:S : Lucas Um_t Adml'ts tOFalSlleng

_*|SaysltFalsified || o
. Weapons Data _Data on Weaponi Sold to Mlhtary

. Continued From Page 43 tdons that e devices had passed rigorous
want o determine whether potential de- | vibration and extreme-temperature

. Plea Agreement Sets Fine. |} foers n the Lucas-tuit equipment contrip- | The investigation of the ooy
New Oversight Standard |} %24 © aay F/A-18 accidenss. Lucas is | reported eartler this year.

For Mili C cooperating with the {nvestigacion. The devices, used in firing Maverick

or Mulitary Contractors Regardless of how the Los Angeies | air-o-ground missiles, frst came under

— investigation Qxrns out. the piea Qled in | suspicion when many fatlsd durtng the

By avoy P Brookiyn sets a precedent for future settie- | Persian Guif War. Company and prosecu-

mmuf--a:’mmme ments with confraciors caught cheating | tors determined that the malfuncrions

A unut of Bryosn iustrial gant Locas | | e Pectagon. ) weren't responsibie for anry “friendly-Gre’’

Dndmstries PLC. admrzing it faisfied tests Jouny Prank. a senior investigations | cRsuaifies. But subssquent Atr Pores in-
of musnie launchers mn? e US || counsel who handled the New York investd- spections did Qrn up defecttve soidering,
Alr Force, agreed © pay milios in | | gnrion, said the piea agreement is 3 | broken resistors and other deficiencies in

! d by opera
P e Gimins! charge and piea agree- | | RiGuES commonly used in organized-crime | tons of Lucas Aerospace that are based in

ment. flled yesterday in federal distnet | | G&Ses. “Rather than allow the company Garden Qty, N.Y.
S S court in Brookiyn. N.Y.. seta sew high-wa- investigate itseif, it provides independent As part of the plea agresment, Lucas
*. | tar mark for tederal intervention » make | | Oversight. . . to make sure the corporation | Aerospace agreed 0 pay 3 $4 milllon
L sure that major military contractors abide | | stays out of trouble,” he said. The agree- | criminal fine, $7.5 million to inspect and
"T.= [ | by US. laws and regulatons. ment is expected 0 become final gext | repair launchers, and $500,000 t reim-
T &ﬁ::nm mﬁ;«&fﬂg week after a court hearing. burse U.S. investigation costs. Lucas said
fmvestigadons, review past and present || Court documents flled by the govern- | it aiready had launched “a serjes of moni-

: 'n | [ment disciosed that between 1984 and 1991, | ¥ing and compliance m
compiiance effortss, become invoived in g A ’ easures o guard
ol decisions and otherwse keep | [8DOUI 4400 classified devices, called | Af2IDSt any misconduct by s em-
wm in:omedmnma;hpeaed .l;ngiezi:l;mnic units, were deitvered | ployees.”

ty-conmrol or etiiical lapses. The new e orce without undergoing all In addition to the firing units, the plea
position amounts © a chief ewhics officer - required tesung. According to court fll- mentmmbemunzsétar;m
for the umit Who must be acceptabie 0. | ings, workers and supervisors submitted | Army radios in the {ail of 1953 by another

and who uitimatety works Wmm ' fraudulent and somettmes forged certifica- | Lucas facility in Hazieton, Pa.

quired outside directors  supernse such
tasks, prosecutors said that the Lucas
Communicactions & Electronics

ixws,
: ' The unit. based in Hopkinton, Mass.,
- .- | produces elecronic equipment and mussue | v :
: lsunchers that came under scrutiny after I .o :
:mummmmemw ' e e . )
ar.

But yesterday's move won't soive all of
the British company’s iegsl prodlems in

the Navy's F/A-18 jets {s contnuing, ac
| cording o company and law-enforcement
| offidais. Government agents conducted 3
| ssarch last year of facuiities where Lucas
manufictures so-called gearboxes that
power {0 Cer@min elecronic equip-
| menton F/A-188.

A The U.S. Antorney’s office in Los Ange-
les, which is handling the geardox inquiry,
deciined to comment. The gearboxes are
‘| considered critical safety items because
they convert power from the F/A-l8s
engines o drive generators, fuel purops
and bydraylic systems. [ndusTy and gov-
| ermment officials familiar wth that case
. _+ | said that prosecutors. among other things.

- Please Turm to Page 46. Column |
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Bar U.K.’s Lucas
From Contracts

[nvestigators Claim Parts
It Made for US. Planes
Pose Safety Hazards

By ANDY PaszIoR
Bafy Reporter of THE Wari. STREET JOUTMAL
The Pentagon bas propased barmng
Lacas Industries PLC from funme con-
rects, citing investigaors’ ciaims that
subsandard aireraft parts from the British

1 company pose serious safety hazards for

military pilots. industry and federa! offi-
cials said.

chronic quality-control problems afflicting
Lucas’s aerospace operations in the U.S.
The Navy, wiich stopped accepting

certain Lucas parts for its primary jets last

summer and issued fleetnde notices high-
lighting potendal safety probiems, has wid
@iminal investigators that 167 emergency
landings of F/A-18 aircraft in the past year
and 1 half are amributabie o Lucas-sup-

piied equipment. -

A federa) grand jury in Los Angeles is
expected to begin hearing testimony about
the macter shortly. While the existence of
the investigation had been reported pre-
viously, the scope and details weren‘t
disciosed before.

The tailures “‘have caused engine fires,
aborted missions and were factors in the
loss of aircraft.”” according w0 a confiden-
tial report sent last month by the Pentagon
inspector general's office t0 each of the

~ armed services.

In addition, Justice Department and
Pentagon (gvestigators were concerned
enough o alert the Federal Aviagon Ad-

....| ministration about suspectad falsified test

other protlems they discovered in three
searches since [ast summer at Lucas
plants in California and Utah. The referral
letter sent eariier this year to the FAA'S
Western requonal office in Los Angeles.
according to one persori familiar with it
Doted the widespread nature of the alleged
Please Turn (0 Poge 45, Column !

e/ v d\Wd 1LOC Ucycu. LLLICLAL

May Bar U.K.’s Lucas
From Future J obs

Conanued From Poge 42
{mproprieties and pointed o the use of
suspected defective parts in geartoxes
it for a qumber of military and commer-
cial engines,

spokesman
firmed the Navy’s move to cut off all pew

the product right.” imeluding a “‘com-

pietely new management team’' at one |
plant, stepped-up internal commpliance re- |

views and hiring outside comsultants
independent quality-control audits
atall U.S. facilities. “We’ve obvious!y aiso

:

had to keep our civil customers informed™

about the inquiry, the spokesman said.
A decision by the Navy could take
months. But in the meantdme, criminal

{nvestgators will dig more deeply into the |

operations of Lucas Westarn Inc., based in
City of IndusTy, Calif. -

The Lucas unit's Utah and California
plants produce primarily military parts.
inctuding the gearboxes, which are used to
convert engine power t run essendal
safety-reiated equipment on jet planes. On
the twin-engine F/A-18, for example,
Lucas-built gearboxes at each engine pro-
vide power t0 generators. fuel pumps and
parts of the hydrautic system. Lucas is the
soie source of the parts f{or the planes, and

Navy officials are concerned that a pro- |
* ance logs’ that the same parts were ac-

longed investigation or suspension of deliv-
eries could foree them o idle many planes
on gircraft-carrier decks.

Australia, Canada and other countries

aiso purchased some of the roughly 3.0000f |.
the so-called airframe mounted accessory |

drives for F/A-18s made over the years.

A Navy spokesman didn't have any
immediate comment. The Los Angeles
U.S. atomey's office and the Defense
Criminal [nvestigative Service. which is
partcipating in the investigaton. also
declined to comment. '

The crimunal inquiry comes on the

- .heeisof 2 $12 million gwity pies by another

Lucas unit that admitted to faisifying tests
of missile launchers soid to the Air Force
and radios sold to the Army.

WL e oo - o

" Navy officals are concerned that 2 pro-

on afrcraft-carrier decks.

. drives for F/A-18s made over the years.

" Lucas unit that admitted to falsifying tests

- the government. the report indicates.

. parts were responsible for many of the

impady viidal  aave gope
10 take remedial action to maxe
ngRL” including a “‘com- |
management team” at ope
Stepped-up internal compliance re- -
and hinng ouwside consuitants 0
conguct independent quality-control audits
atall US. facilities. “We've obviousty aiso
bad t0 keep our civil customers informed™
about the inquiry, the spokesman said,

L

sole source of the parts for the planes, and |,

longed investgation or suspension of deliv- |
eries couid force them to idle many planes

Australla. Canada and other countries

aiso purchased some of the roughly 3,000 of
the so-called airframe mounted accessory

A Navy spokesman didn't have any
immediate comment The Los Angeles
U.S stiorney’s office and the Defense.
Criminal Investigartve Service, wihich is

The criminal inquiry comes on the
heeis of 2 $12 million guilty plea by another

of missile launchers soid to the Air Force
and radios soid to the Army.

With 17 U.S. facilities currently doing
abowz £200 million of business annually
with the Pentagon, Lucas has relied on
acguisitions to increase its defense market
share in this country. All of the unmits
implicated in irreguiarities were pur-
chased in the late 1980s. World-wide, 25% of
the company’s $-billion-pius in annual |
sales come from aerospace operatons. -

According o the Pentagon investiga- |’
tors’ report. company officials “removed
rejection tags from defective components”’
and then ‘“‘faisely marked quality-assur-

ceptabie. Lucas aiso "“may have conducted
unauthorized repairs’ without informing

After tearing down dozens of gear-
boxes, conduaedmupoor’
workmanship and allegedly substandard

chipped gears. damaged bearings and
meta! shawvings that often caused the parts
© fail. The F/A-18 gearboxes “have a
mean tme berween failure rate” of only :
about one-fifth of their design limit. ac-
cording to the Pentagon report. and all 66 ;
of the devices Lucas presented (0 the
Pentagon for acceptance by the end of last
month failed inspection. _ :

~Jefy Cole conrbeted to this arucle.

i
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: | Five Air Force Officials Boycott

T WASEINGTON (AP) — Five Air
Fores oficais Soyestesd 3 Fouse paa-
of’s Bearing yesterdiay tnco S1.5 biilions =
ot overT==s and other prodle=s with
the C-17 argo je. The cimurmaz
threnermed o (ores the= o wesdfy.

“Despits . . . exTaorcizary «Tors o
mozt coopematod fom &= derar-
me=t :h.::- 2as Se=s no'change in v
pc:nnn. Rzz. Joan Canyers, D-Micx.,
mid the House Goverzment Opemadoas
sabeoremmcras,

. A2tk hearing, Se=. Ciaries Grassiey,
R-lowa, said he 223 moved 0 block e

T

thre= gezemls invoived, and wrged
geeped-up eforts o deter=ize whether

wwarmgied paymeass 0 the C-{7
. eoncraczor amounted @ vicladoas of
' eixmnal law.

=- Apd Der=k Vander Sckaaf, De:_sc
. Degare=ent deputy izspesar g=z=:u.
revicwed the mngled Toubles of e
.McDonzeil Dougias «rgo jel. mangng
" fom 2 quality conool cIaTUvVETSY aver
m 0 bailooaing casts.

: The panst was 2is0 o=ated 9 2 video
mmg 1 stress tast in witick a3 C-{7
.wing <uncked uwader presswre lower

| tanailed for oy spesificacons.

‘Conyers told t8e hemring thar the
Peatagon bBad cestsed 0 order five

'oﬂ"::us Sonpezzz vl & C.i7 pro-
g2 10 tesuly Serore 2iS syocommuss
on legisiation and rauonai sezunty.

“{ betieve a2tz isSummany i3 aesmsT
. at::ze'- the subcammities's (avesuga-
gon.” Conyess said.

The oificzis arss Miczaat 3. Donely,
assisean: sezr=casy of i8s Adr Fores for
foanenal mazagerzeat and El==or
Spessar, dirssise of detemse procuss-
zn:. 1s weil a3 == officess 1avoived

toe C-{7 progeam. L Qe Sdwarz

-a

!

Probe Of C-17 Jet Cost Overrun

recommmended prowmoden of eme of

P. Barry, Maj. Ge=. Mickaei Buesko

and Ma;. Gez. Joan M. Nause=r, l :

Az imspeciar g=:==1 s report h:.x
fecomrmendad dm::hne for some of
those involved in k= C.{7 program, aad
Conyes smid the P:-.-:.a.gon wid Sirs -
Tuesday that under the Sroumstaness i€
would de umfair to fores e fve o
tes3aiy. 1

Conyers iso quoted Pezetagon ofli-
Eals 23 saying =r own review of Re
@se, dus 10 te compietst aext Joawd,
shouid e ailowed to procsed “withous
gac pressurss pt’ a congr=miogal kear-
ing.”

Conyess qid 1 pending departmmal
investigadon was no excuse for koiding
up House hezrings and added that ths
subcomumites would me=t gext we=x (0
csasider issuing subpoenas tac would
fores the flve w0 tesmify.

. [awmakers wok e opportenicy o
veat frustazon at e grogram, wik
Grassicy cassing the Capueot from e
Scaaefor:.h::m;demd‘“-
promocdon of Nausest w5 lsuzesze::
ge=eral was reommesded 0 e Sezate
on Jan. 20 buc _a: Se has asked e
Armed Servies Commitze= o 20td it
\
=1t c=les 3il re=son and undessmnd-
ing,~ Grassiey said.

“Has (r2ud Se=n eommicesd inany of
the C-{7 conuzesT e lowa semater
askez, ~If 50, is mmust Se handlss in the
proper manzen.”

“Tae 7acs suggest hag smminal (aws
may have be== violatez.” Sz said.

Vancer Sczal said thar =—tis quas-
gon of cmmizaiity @m=e up ... latz ia
this procs=ss.” He stopged shor of 2
dire=: spinion, Sut did say what “severzl
individeais engaged in bighly iszroper
w=on.”

Sintce entsene, .
SRt ta
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€2 nar HARTRORD COURANT: Fridery, Ageid 29, 1994

. By MARK PAZNIOKAS
= Courant Stasf Writer

““'Raymond Engineering Inc. of
.Middletown has agreed to pay the

: U.S government $765,993 to sertle

‘& complaint that the company over-
.charged for a component used in

-- the U.S. Army’s S3 billion Patriot
: mssﬂe program.

*U.S. Attorney Christopher F.
ney announced Thursday the

; ".cml settlement with Raymond,

‘which is a division of Kaman Diver-
sified Technologies of Bloomfield.
Kaman is one of the nation's 100

. hré est defense contractors.
‘- admitted no wrongdoing

i agreeing to the settement. A
kesman said the settlement was
eaper than risking a lawsuit by

: the govemment *“These things can

.' ) rzs.'f

y expensive with arzome{
said Ken Nasshan. e

’::Agreement will settle
. ‘government complaint

. —.y

* . -.-A

spokesman.
The government said Raymond
tailed to disclose pricing dara to the
rime contractor, Ravtheon Co. of
edford, Mass., which led to Ray-
theon passing on ovmmed coststo |
the Army. .

Raymond paid the government |
$62.000to settie a smdmomplunt
in November 1992, also involving
the Pammiot missile. Raymond paid
$265.000 in October 1993 for failing
to disclose pricing data on a Navy
contract, the government said.

Federal law requires contractors
to disclose their most complete and
current pricing data when negouat-
ing contracts.

Nasshan said the company dis-
closed informadon consistent with
defense industry practices. ,

“It really was a techmcahty ” he
said of the latest sertiement.




Teledyne to Pay
~ e i e TO Set.tle Sul-ts
@

Accord Appears to Resolve
Two US. Fraud Cases;
Fzrst-Period Charge Set

© pay a2 stal of S112.5 oullion to resotve |
: &mmwwﬁaﬁ : e e ettt et e IPRREN
ﬁ Tonic 2T if soid 12 e Pemiagon rougs T =«

179 | St B anat agprerel. vty sz 'T'0 Pay $112.5 Milliorr
B, D AT trand settements imvolving @ . T Settle Two Sutts =
T e e, | s st 2y T Settle Two Sutts. ¢
PR LT - |.cial drain oo Teledyne, o many ways O , T 1.

-the past few years. —~ e Ay

"% Teledyne previously pleaded ww‘%’. tme ever, there was ls:emmn“gax :n:

making faise statements o the Pentagon sectiement was close. [n flings aver
-gnd paid $17.5 milllon o setxle refated wmm@m"‘m t

C charges. The -settiement an- || the years. the company asserted .

L of potential
S - proouncement came aftar the close of regu- didn’t bave reilable estmates .
S ...} lar Tuding. I composite New York Stock. |- mmmﬁmmtme:;: '
. .} Exchange trading yesterday, Teledyne | aside funds © P8y “‘w, o
. [ shares fell 2.5 cents, ar 4%, D S14.375. ¢ ment cOST. . £

year. For the quarter ended March 31,

Teledyne reported a loss of $53.1 mul-

or 99 cents 3 share, compared with a
of 51555 milllon, or $2.81 ceats a

- ghare in the year-ago period.

‘Y Domald Rice, the company's presi-

liggreement “an (mportant milestoze.
| witich certainly ought © allow us o focus
: ) fhore attenrion on running the business.'
. 1 Since 1989, Teledyne has been the focus |

of Do fewer than eight separate federal

eriminal investigations and at [east that

. - - .. ... manydadviprobes. As previously reported,

s iy wed o0 BERTR T it TR T eie Justice Department had joined both of

S . ’ the whiste-blower swis that ‘were resolved
yesterday.

AS part of :he sertlement package. .

Molademna o = - -
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Meet unveils program to

reward its best customers
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3 Tom Glavine (133)
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did this special student keep his end?
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UIC

to settle
fraud

. |.charges

By MIRANDA S. SPTYACS -
ed ROBERT WEISMAN
- Cowreu Slafl Wriers

WASHINGTON ~— Uaited

Technoiogies Corp. which has

st;adfasuy denied any wrongdo-
{og in the (Il ¥ind prode of Peatas
goa precurement. is moving
towerd an agreernent vk (eder-
al prosecutors to piead Zwity in
the mext few weexs to crirmnal
casryes stemmung (rom We llves
yEAr {favd invesugadon.

I 3e piea igrvement goes
rouga, it wouid remove 3 cloud
qver the Hanford-based defense

H4
COBMIICLOT - Be aalion's seve
! estbelargest — as it atteropu
(and off 3¢ least two other tovest.
~ gatons of its deailngs {or defense
. contracis. .

Bat 2 decision dy UTTC execu.
tves o enter 3 gutily piea afler

. lhey have srocizimed (or yuars
. that (e camoany las done no
© wrong in We Pentagon procures

arent scancal cails nto quesuon

+ the company's cwaidiiity, some

daferse INQUSLIY In3iysts sid.

+  Campany olficis(s refused ‘o
. confirm Mongay that 3 plea dar- -
J+ guin was 12 e worza, Joseon J.

Aromics, Qe (sgeral prosecuior -

.. fumning e 1gvestigation in Alex.

amdra. Va_ aise refused b com-
mant Monday on (Il Wind.

' But sourc= ciese Lo thrinvestis
getion conlirmed that UTC das
been negouating WA Aromea
and i3 ciose W an sgrEEMENt O 2
piea. They 3aid it might come
later this montnh or earty 1n Au-
gust. The Wil Sireet Jourmal re-
ported Momday L33L e comoany
wouid de !laed 32 mullion (or
tminal wrongooing, .

Rumors tave crcuisted for
weens Bat UTC #33 negotiaung
with prosecutlors 23 limat liadulity

* (@ e corsoration ratlier than to

amy ingividuals. There aiso has
been specaistion Lhal the compa-
ay mught enter a Zwily plea (o

" . Plesse sew UTC. Page >.o -




.o -

- ooy Rempeq o gy "y
o) p2 Mt 19w pue Kynnderd waw
-a13a08 jo |‘m pue peanusgaed oy
preryap 0y Leoplinn) po 5995999 o)
0981 91 Synd papeapd 1alewray ppon
$TIMTN B3P 10)] VOIPITENY )

’ 900' St pIvy) pue 3tnoy
Rewpreq ey oy Ty et prswstey
tew o0y o1y Kyraderd waneisaed
17 1)1 pue ot ssaet op) pursiep
o1 Ragapdrond o) osgt w Anqm? 9o

Propt mestasd pasueaps tof apy
€397 A wxpngg adng - s3ley]

‘99°s) pregg
e stang Lewppeg ¢ 0 sqiem g
o) prvee199e sen off L1sedord yuny
-uesaed go 1aqy pye prawstAc)
s preipsp o) erpreny po e3freys

' of 5061 o Amind prpeard ‘waproy 19

. -wrgmmoy Rrepersegesseg

1o wpped
" ey
y (L]
Banpg oqr 119 Dopre g 2gp0 wompre
Struging  aedsq pey WA pue
Krpneg wapiopg pus Nesg prpmpavy
VIS oI 9y 1of pIeneorvele)
rer
-spree Rindsp sywoe] ¢ pue "mcj
P29 Peg 3 1uq) eV eI 0 9441 M,
Apn® porvapd wpagen o wepnm
: way

- " ',l"‘" ne
pravose sem o)) wapske swoppe
-wEnn Y PN © Jef sj3doe) Ad
-edmes vqurepne) ¢ dsq o) ‘priogppe
s110) snpiegq ¢ ‘wswirgg J yoe(
Yojled my seopsgeqs 9 ymwe?
nnvn’q pos Losapeq ‘Saende
909 o Airf yerapag 0 A9 4961 ) po
-a%svas sepm ‘ornlyy Rog ¢ oe poeease

armdogsary v
t:s‘n U ¢ ‘v

T op 101 SIa) oqm ‘wonpingg

‘A Y9Ny 1erIIRtUeY wIp o

~ohyeorg v @ Lignd pape

.
' .

'lnrl popesyd 10 paysgawns
wysQ oaeqolte sepes Loeygrw w831
eg23de 101 * wwo) ‘MmN ] onye
AP DL © [nIprey Pe NN

-fordio 1) gm priciIotse 112
419 (219438 £q 30314 Lngpn? swopy
vorredgernvy r LR ]
An e Kipnd Inprorqieeg ot

“wvpeg) Nyl "(essvsd onp paqyiq
pwe prensg smp puroq pie Kreyjpm
S (1 P2 I9A 1 18] 132 10Ny N8 ol
ouq] vortinr gt ) ¢ Ked puy prowyre
O] SN 9Y) WM poaurensde vayd
o wiys 0y Kpess oq o) pres ) 30

RO Jorpnp>) ‘sapuedwes srvay
9P Re3p3mY O] 139404 Supqey sof
(o) of 9303 fyef ¢ Seanss mew
1] oYn el 0350  NY Rotn| we
1° 21912013 WY o) vorygT 9§ paqaneng
eI eam ginar easnngef e e
'a‘n promo 34 sawedere) emy jey)
1955097 (enping? o] yrnd Jl’pl'

‘veuns
SIININRg N Ume ] Ne g ¢ ‘Wag
-teswtiog equrefweg ‘¢t Kin¢ wo

- ‘P3¢nves swiles 9350 §
RY RNy Ve Q= vofrrvw0r W
syernfed woun spew pey wepge
Nnerg teq 523509y Jo wopiedyisravy
tevostrsdves pue weunsedag 931
-snp Suveins ¢ vy Snpeplvera pape
-op seq onje Anedomnd 3q) 93¢0 v0)
npdesprquieiqe o) Aqrseens Jugng
Wty 3N) jo Sraquisw paqyrq siei)
r Awedined yeqy SqBreqr saknpduse
oyt ¢ Aq rameqijagr v o Jepp
-Suosm pamop saeq v 10
. "
-29p189aw] oy @9 910y -.o.,'J 'um

. )
. .
LN . . .

‘\
29910 om) v) s{eyN) o J1 ) Aq suneq?
90 MROP 1893 pinod ‘L) Wosj
S1eIUIp Jo sseak snop 1Y py
M 91 ssoinassesd wym uamiassde
vl ¢ 2ey033u o) uosIIp 94y
‘PaTreyg? 3q sjenpiaipg
ou jey) srepndyyy of ssvaddy quawm -
92130 vayd any jo vae g Kaysyeq Imp
-1 pInosdde ogqm "unursjen) pireq
PUT 3331150 AN I |
sard ayveq 4 'nqog [CX ALITERYI]
“NI2L2 4o 3039234 (edag pud pinom
 ‘stenpiagpu jo 3j08 3q) (noqe
ojisand Jamsne Ajlessasan e
fa0p (92123130 w3d ¢ qInoqiy
. T apedIp-ppd
£q 11803 Juggersdo vy 1eak v wollig
11 pat apimpjtom sqof ogo'yy Aiseae
03 0) ‘Arenaep jseg pasunoune ‘uegd
0, Kueduwos aqp o) Supsraparsem 3pg
<IuiIMINns830 NIy — ured Tyvl 0e

00 propew Nt

—

80 9130} o) spazn Aveduses ant yegw
90 v u2Iv03 Bed Aoy ot Ne IY
819213 1] ‘S \noqe K1j0m o) Taey
#1104 1u3urs Jeues doy 2{3gqy 10 3310
g R 1. PIvs vuemdagg  Cwany
PUIMG 1§ 3Ae o) pood 3q 1M 1),
33UeYING 12015 Y104 MaN I
wosruqs v gg 154 1 Aepringy sjuargg
dn pasayy w3018 JUN DL 8 V0D
-ino pa133dus Py Aq paas|(ar se 3q
inom rms ftem pres voewiagg
“Kepuoty pagIeas 3q 101 pingd
0q poe ‘ysed 2y uy Juannuod pauygd
-3p ‘seq 3t UMY oyt 18 I3())o o
-Juiqsep s, 0092 Jopean eiyie ] 2
-nJ t¢ 5231008 (213438 Aq paipiap)
9229 seq 3q Inq ‘pamten Agjewtiof
334 J3A39 Suq (ef)0 Nesg ML '
‘9

uy
99 101 4 oM o (esodord 530 fvA
41 Bupussauod pangeiqe pey 9 Jey)

A "NPUrIary ‘tawory wiiter ey § A NNINIIY )IVNOY

(]

"
POING-MINUON 0 9onp put 3 (g uotBupsem 1 €10 9 Keutnm
¥ WoIg Petuq-ProjuIs]] 1903 10 PIPIEY tvojidsuues §nIfIsevue)

0r0us ISpUeUNTIOD 000'0S2 Manpéul NUEIIIM I1998 Py 19vepjay

POINAOIN PUT S1IT U0 PEIPPOE "seur PRIIford Uy VoML G228 1esu g
*suon 104703 § put $IP|))0 WeurAoh sun “s1uey

SU0I Y "I0ANININYE 018 104103 97 0TIV SLOI HAUOI §¢ tealyI(avo)
Juewei0e eopd pevoder s, 9109 seyBorowmyreg pewun

Ouspryau tou “dn pegey) ey eqod e 1TYMm 3] 018)) Iprmvonieu Sene
1€ PODIer S1UeBe (110pe) UayM ‘gegL ‘P SUNF M
put pren BugAng-svodeem o1 vonebiseavy wewiiedeq ssne ovg w

. . osue(d e e ,puip |Il,

UU07) 1 seNY _Sueshs uspion

‘ponssy seusodans ggs vern

‘Revows

pew sum Asorprq

'o"umo'n‘ mamessaol ";) ndy
) ()10 NN ¢ 6 2340 Juping
Juipniaug “s3laeqs (e22A3¢ 0) 1481
senp oy find papesgd Kapsie g
uafiedysIan|
oy vy 3y Kag ¢ “Kagseey Y wia
-§31¢ Asm120338 wweisisse Aaey 10
-101 W10 1) _Uoite1s1 JoJuf B Ija1s pIAISI
.91 KjJuimony 33fofdurs i o4
1oy saafiaq, Kam) 1emy spuatusgeng
23410 pue 113)13y Auedios uy dppqnd
sy pue saskmdure prmy Agpayead
92 PARy $IA(ININTY )L} 10|UIS
. ..o 13 0p 3y
»op amnedjjeqogrnjol g neannn, Py
3194 Jupion pep v oy 5,91, 900 3)) oy
W ¢ 24 Jo pyes vuruihagy Ssprep
-weys 5, Aepoy Aq amint you 4 jeng
woliiNG ¢g8 13T tv jo sut
© Sugled dn pugm pinom LN PN
“13 ey 9q PIes "LIOA MmIN 6y (W)
JUIUNs3AT] 0¢ "YSN) JSIMITN Aiuna)
so} 1sfyeue ‘wasuwshagg serognN
~ofede 3y Jurep
oq o1 tvadde Aagt 923q poe ‘paysy
anden o svouNIY  Sef1oI-NPM
101 £1qoned 1Y) W) widted inovws
1,00008., PIes Nsnqy e91Sor0d
-q24 PINVQ 1o] purq 34) VO deygv ¢
SX11 SPUNOS SrejlOp YOS 23190,
4N e Tn 19 ‘ssayndzvesd oo
913409 jo K )qina 03 anj suptrapun
pires teawsapnas patiodas any pies
'uorSuyse M ) voryevsojuL 2582)2()
50§ 33102 QY O 1022 P INE|I08Le
‘ying sswep de) Saey pary
3393
ssusgep vy sesid Aygnd wades teqio
Qe pasedioy moy sewm pres Aaygy
I 2anlyg gopyien ¢4 parsodan any

-4
Aqing ‘e3yd 70“-\! U] !nu!nos 9
21N 1991 130421 34y Aq jous pastyd
sram nskirue Angnpur asnagay
LT TITEY RTTR TR TLIE)
sipotA 13| 0v 3 01 seaddr 311y
‘AyrenTojounrzy dn grred tou py
Ner g 1o Wwawdogaasp amluy
praqe se) ot sen yutod jeqy re 3
s1anjing ¢ K.
211 0 358 133 1% € UM 0) 1))
fradies § 3qeey 01 $13€N0) I
U3 £330 Inoqe paUeIge 1] Uy
UL EUIRIDIGRIGIALE BETELR L
191 3) AL s0) 2ut) pagodal 32
391 Joj voresrided qissod v
ol
~{Is9avy puim (1L 24) Wo ) Sutury
139 5092,11A2 pue {eunULII 3N
dopliive ag18 Avd oy pr21de “san.
-U03 2102)2p Jofvw n"mn KEL
‘1661 19qwaydag vy “adurevs 1n

“Yaunsedacs 1sq1eng 3y £q vl
9] PINOI Jeq 2593 IQ) oY Sy
IA12 31qis10d Joj (Un0IIT J0n 4
1 pus ‘woljsdjisaae] parsy ayy
PITSIEL0 €33 dawy Apeane yepn
euad (1A13 pus JTwg1 saepre y
parediwos Korged 3q pgnom “syesn
N oy voytiur ¢ pIysodan ay

Sl L AL K IR 7X ERE

My ve 391803 191 3 I J0) qescel
NI11334 (9931137) [¥A]S |naqe «
- TUI0JU] IPISUY PAAYIIIT IART O} (
14 vorsiaip Kaogem 9 Nerd .94
‘syIenued ¢

-uss80d noqe wepyruttom 3
10§ ©IA121 Wy S{EI)|0 wolegua,
pied 213m 13q50q Yey) 52810y

§ 100 g wer) paney

¢ 9510 [RIapay Ul safaeyd pneay o) K)ymg peayd 01 pajadxa O,




vy charged $544 for connector |

ilable in stores for about $11..

illN DIAMOND

wod Press Wilier

SHINGITON — A con-- i€}

chasged the Navy $544.
park plug connector avail-
| local hasdwaie siores for °
. ln a new ‘pagc in the
gon's book of high-priced
ers and toilet scals, a

pancl is investigaling
le price gouging by the
of an unmanned se-
issance aircrall.

spuik  plug connccior
‘un the motos of the Navy's
i Unmanned Acsial Ve-
a deone aircrall used to
sconnaissance videotape of
fronts for Masines and
ground troops.

tee lo whal lhc
crbillin ¢ _parly.
¢ commn ce pr lutned*

up what appears (o be cgrcgious
overpricing by the conlraclor,
Pioncer UAYV lac. of Nuat Val-
ley, Md.

‘Pioncer UAV has argucd: to
both the Navy and the subcom-
milice that the Navy nevers paid
$544 for the past. lastcad, fhe -
conneclor was included a

riced _al
a subcommilice in-

mr.r.rmmmnnmw D0AL
mmm i 4.
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Whlstleblower neéds money, Iawyer says

-By 'I’ho Auoclolod "uu ‘

HARTFORD -— Douglus D.
:Keelh was high on the corposale
iladdey of l}nllcd Techaologies
; Corp..when he disked it all by filing
'a whistlcblower lawsui.

The’ execullve-turuned-
‘whisileblower will get a secord
$22.5 million, under a’sctilement
‘announced Weduesduy, lor report-
ing that UTC's Sikossky division
;impropeily billed the government
*fur work before it was done.

f Keeth will nced the money, ac-

cording 10’ his attorney, David .

Goldb of Stamfurd.” Golub sald
Keeih's chances of finding another
‘wwoxa(c job arc psobably *“nil."
ceth didn't’ have much 1o say
aficr UTC agreed to pay a record

. $150 million 10 scitle the govern-

ment’s claims.

“Bverybody gcls I5 minutes of
fame, and mine Is ‘no comment,’”
e said when contacted by plumc
just aftes the sculemcnt was an-
nounced. )

seth was removed lm|r his igb
as UTC's vice president of {inance

icbmg[x
Jolub said Keeuh acted on prin-

ciple when hie blew the whistle.
“Fhis was not a disgrunticd em-
ployce, who was turning on his

;. employes for moucy,", Golub said,

“This was a rising stas in the com-
pany. wpo,

the right thing. Remcmber, atl the
tlme he filed his lawsuit, Mr. Keeth
didn't know wluctlm he would se-
cem: anything.

Golub said Keeth's slalus as a
whistlcblowes has made hin a
rasiah in the cosporate community;

'sc has been unable o find work
.siucc he filed the suis.
.Keene, N.IL, with his wile and iwo
college-age childsen, was heading
an jutesnal audit of Sikossky's bill-
Ing practices in 1988, whea llc filed
the lawsull. -

he action sllcged thi 1C

- knowingly and IrauOulen e
ic Tede maluic-
or hehcopler wor -
G s 1uc
vision "poing balyis Tar as
Lcelth accused compan C|
ol trymng (o conce clalls O J
impr miling praclic c
eparimes
company ha isclosed the ex-
soblem and agree
inyeshigate. He alleged the com-
a i c
over his objections. -

Kecth alcrted company oflicials
10 the praciice in a scpodt in Masch

"0 1989, but was told that all copics of

the repoit must be destioyed, the
lawsuit said. A month later, he was
.1old 10;1urn oves alf copics of the,
seport 16 mmpm leca. ‘the’

Sipkey bis carcer jo do ,,luwsuu said.

Keeth, 46, who aow lives -

Golub  said Keeih, who bad

“steadily advanced al UTC since

tuking a job with the company in

" 3978, was faced with a chaice: he

could shut up and keep his vice

preshican’s job, o5 he could speak

up and face the CONSEQUENCES.
UTC did not admit 10 any

-fraudulet lutcal in the sculement

with the goveramemt. The §150

milllon compeasates the guven-

ment o5 peaahics and ltcicst

from 1982 0 the picscus an pay-

wenls  the  compuny ncu’vcd

.(a;umuuly. sad US. Auwacy
sistophes Droucy.

- Alibough the company never sc-
ccived mosc moucy i ot than
':cunuu:d under its contsacts, the

flated  paymcats  coustituicd
bucsest-fice loans from the gov-

crimmenl, said Assistant Altloracy

Gcacral Fauk W. Junges, head of
the Jwlice Dcpastmcat’s  cvil
divisioa.

UTC voluntaily retluincd more
than §80 million 10 the Peatagon in
1988 thiough sclunds and t‘“mg
m‘ummms The company then

atarily disclosed (o the govein-
mept that Sikorsky biad cnioucous-
ly calculated prugscss payscat bill-
ings, und bicgan us uwar iuvesiiga-
on. '

Golub said now that 4 seitlement
;bas been seached, Keeth is plan-
Yuin “dl dowa und muke gouc

ious” about his fulusc.
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Whistleblower rea 22.5 million as UTC settles suit
istle rreaps . 1 S settl S suit

. - . . N. .

By MARK PAINIOKAS Hoa 10 setile Justice Depanimeal g Rglated story, Poge DD OverMment RALIRGS. goied snd waluataidy dadossd he t-.mlalﬁxﬁ‘.p.rl.. wnd tscxura:
n ol:.n..b.nh.hn.!ﬂ. . ﬂ“ﬁ.ﬂuﬁ“—ﬁ. a0l stoey. " The civil Migsiien Keoih lokleteq Ovorbiing 0 the Government. ity -la- the abusiory dlsckasury
e e e bt 1ot it 3 Bty Toep At oA oy et g trirmpie] paihs busikce Depariment, vhich Yo e oot v
: . See dese w ach 10 Ih wsa = 1900 hort » seniemant -e ..
A loimes Uaked Techaologles 10808 2 Dis“-:wzs?:.r.llvu manoﬁi-.uvlte.u.m.uin Q.Dh-hﬂ‘ o te s cllent mas ihe maln suthae of
noe.:as...lu.f.!zs.—' The $218 millioa swaided 10  uncovers lraud with o penion of the o.:.t!..-.n. . Sudge Alan Il. fespead r... venioa, -86 o tntarnel la stlve sepon that
the .—h:g.i(r-:lah‘mz Douglas 0. Keath, o formes UIC  moaey thay seve Ihe government, Neovas uase h the Mlo sher the smesged lales I (e ovesiag. fn- OSachuded thase Rod been wiliul
miiloa tac z.nﬁ the o  vice preaidect of 8 described  (he ......ae._.:.!.h..s government Informed him thol & chodes s slegaiion hai UTC nod  Ovordlillag st Shurshy — sud UTC
Q-.Hao.sunn- s l«n& .le.ev.:h Yy hslawyerassomecas whownes Unled Technologies did not ad-  Satilement had beta Basilsed - suppressed slaments of bs ismed B-!Ii..:‘.i
mille Aellospt -—..vu otas Ia the compeny.” mit sny wiungdolng in the civil sel- UTC unexpeciedly made the deal Investigation ce e e Y
TUTC hat sqrood o poy 1130 sl e porarmmets et e hiieg o teeng oby s (g AL lag bt e (U3 Aserzey Chiliienhes e
Caar s md e sedens b o b W 84 gooqy or bros g o1 te0 -y ! x invessd- tid @e govemment & ¥ Jresse g VIC ngo Mg

4 PITRAI0 1he MASIIOSD COURANS, Bacsdey, M 31, 199 ‘

‘.“._...:.“w. S L] [ L]
~* UTC settles suit; pays U.S. $150 million _
I L B w Ll vl rytries SR et S |
T R SR ket b et Medkeler ] CsuiloTh Bty L
rn.s.vhssshn.ﬂ.\.?.at.pﬂ eTors d hom & comp o:nrlk..lll. . ...-t&.lh..il%"ft
.ﬂM?.: ta!o»-n. “oh.ﬂn.”s tn 'ﬁ”ﬁﬁ.ﬂoﬂvjﬂﬂﬂs 1o 18 s 1903 sanul sepuas. UTC prasacuclun ofcase.
verup.

eyl 8 back dose te §00 10the oy o ves
. “1 think there is sbaolute) ¥ “has stated B
esson to ot he t:.n .nvaaﬁaa. of Delense theough & od B would sccept §158  gotion was dans in Connenrinu b

combinaih mbiloa in hull setilams ot of the miad- Pog Deponament in Wathing:
* Uransy said Sihoraky had segu- ..b:..l-i..o. apJ.k -chh!- tos. whach compansates the —ola ton sagoletsd the settlcment The
Ay o R e S eymeons ™ R.ﬁrl-- meibes of & UTC - i

jon progress peymiala = pay p ;
Feds of various sisges ba Ihe devel- lasm thet ihen conducted sn saies- 18 Ba statement, UIT sald 54
.“-B.i N.-—r. ..!P-ﬂ.:r heliug-  ael r:i:h!ri Golub seid aath  horky ol no lims tocaived o dutles V0e law uades whuh whlide:

tes. He orshy bad laflated  Bad beea %8 vigorous force for Al Mot 1a fsal poyment than the Miaweis can collect mensy daies b0
._".- : -!.sowi!rn pleted sad & o 10 the g ‘A o2 sgised upoa ba hs conurncs.  (he Ovil War, Gebud -.N.-tl.
collecied the peyments .bebkus & - The case waslavatigaied by De- seitlement compenssies the Nrom shipmenis of “smaunbina”f
was entliied to tham. fenss Coiminal lavestigative govecament fos laltsesl oa the Bal, whea opeaed dussag batde.

., The lafleled poyments cunsthiud-  Service. the FBI ead (he Noval Smoumt ol piogiess peyments (o ll.t.soB‘f-t

-¢d blerent-tice —o!w- fiom ..r- gov- -

seld y
Genarsl franh W. -—.5%&. Bul o
the end of the comtnnds, Dreney
T - ekl ihe money pald out was ap-
’ Amstely tha cled nr..
L. -3 Reached of hls homa la .
L 1Pn laie Wedaesday, Kesth

. 8
“ve s3ed with (he ouicome.
's .ﬂ.v..n he brought the lawsuk,
the sk was bo Eo!v!n-.&v.
vzaai.omotvo.‘. Hebad
o mahe 8 decision 2310 whather he
Pould gote the mst, sad he didever
-!o:lo.%o
o Keeth, 90, who Is marvied sad ihe
Bihes of twe childrea, had beca
pamed direciar of eudt o UTC
while ba bl 308 sad wes vicq preal
:Beok of Qasnce whea he fied the
h.l-—i“..u-.-!- age. "
*“He 'S weal t0 daasoy
rzir.iv&’&.f.'.raﬁ
8 was s benaliclal o

ub seid of Keeth's declsion to

¢ & whisdebiowss. “Whai bs- p

feally wanied was 1o have ¢ loag {
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Pratt aided overpricing scheme, report says
UTC head says firm had unwitting role in Israelis’ diversions

By MICHAFL REMIT - fct-cagias mohcs hnow ol the diver-  helped barncll Als Fosco olficlsls @) aot baowiugly viulsis sny lawy

Cousanl S Wiikis dlons, B seys the company shuuld  snd wikess 10 divens LS. foscign o procussmen] sspalatians. 10s

have liguisd i oul. millltery saclstonce Mads snd «J-  Jusacll gavasnmund Bas s0dd (hat B

Piont & Whhiaey offictols helped  Tesilnony to be dellvercd todsy  cumvens certedn progiom sesube:  begoa o livasdgadua thal dacus-

aenbicss ol basochs sle furca licgal- 1o Congress by lavestigaton hioin  1lons.* the dsali dacument says. oradiha Jisudsnd alssted U § o8-
Iy dlphion oll salllions of doilsss ba  the OAD quggests thel Pashi ol The avidence bs 1o b prescmicd  glals bo shie waongdalag.

S deleare mancy bn the bote
19004, cungressions] lavesiigetons
dhtosed Tucaday.

And sMhiough o sepoit by the

.........-:.:o..r.op..:...:_...
scheme oschicstialed by _..:.:.
Dssoch oli Jusce Balg Gea Mamd blo-
ton sand ssiucisles.

Soday ot s hiesalong beluss The Blouss
subcuuuntitee og aveinlghi sad ln-
vestigations, bicaded by U 8. Rep.
Johia ). Dingell, D ::”.

Rubast §. Donkell. cBsbisusa sud
el easculvs olluas of UIC, b
schaduled to proscat the soipany’s
w.......eo bedurs ths Conasste snd

Genseal Accounilng Olilce says “We luund tiat, beiwscn 1986 Faotlt sad s pricit company, Basegy sulcommblics todey.

thete b uo pioal that thuae ond (901, Pialt £ Widtuey snd  United Techaovlogles Cosp, Lisve

shisige of the Esut blastusd bpsed  fasacll Minlksity ol Delenas o&.&.: sisbitalucd steadionily that va:._. ) Flessosss Baslh, Fogo AlS
A0 1 1A0108D COULANL Widasrdoy. Disha 11, 109D _ I teo .

Pratt helped Israelis siphon ﬁ_&m:wm funds, report says

Cedutes wais nol sdequaie la one
posticudes bind ol clscumatance:

selotive of dngbli's whih a0 bach-

ground In copuies wosk, pleaded Shainiagd 1t Foplt Wed b

sholca abea disacted by o buiscd

Awcabeons tlom olicscd 10 du the ¢a-

o mousy boundesl b . &
the Job fur §4.2 mililua, b Poount I pepe 168 mulnis ME

sgissdiopay s 160 muliva Ans. fhs

suisgon ovenlght of sade . bubcontisailog whth o customes-dl-  fulliylnatederslcourtlaBrooblyn,  gove ihs bssosli lism o §0.33 mililion  coumpaay sced much ol lne blages 10 ghvs wosk Bo sastatn subuantia
“..::-. qc....-..-c... .-o .e:..".n "-..w sscied .e:.n.,n ‘. Y. to cilmlnel chisages thol [he  Cantiact fur past of the work snd oas .—.r—.w-!..—on.o. “.Wf-:s?- sy queslons saln
senments. s process thesepard soyy I8 01 6atss, the divessiuns lo- Iwo camponles scisd o0 go- .».: 3 400 willlun continct to tie  ba ully, Plugell's commitiee Dolia & .ﬁ&. bassabls we
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10 dlvest US. govermment funds fug
wnnuthorlzed purpoescs, appaseatly
ncluding cmbeazlements by cor-
supt bsvachl officlals, M. Dualcld
says.

‘Fhie Justice Department s luves-
tigating the jet-caglne mabes fur
possibie violatlon of the fuscign cor-
rupl pracilces act.

Peate & Whilncy is the sccond mia-
Jor US. defense contiacior W ac-
kuawledge contract lrregulasiiics ln
the “Dotan Affale*

. |

- o o em—

Coulraclor .._u:.::.
in ald-diverslon case

A major Amcilcan defenace con
taciur had 10 buow sl clfinia
by two subcontracions s biclp
lsvacll officlals divers uudllivas of
dullass U8 losclgn ald 1o cur
supt dsvacll aullingy officera, cun
g casional lavestlgatu s conmtcnded
yestcrday.

The General Accountlng (Ml
tuld a Hlouse pancl that Pian &
Whiliney must have hnowa that she
Isracll Minlstry of Dclensc sasiited
fu diverilog $02 S wiliilon e U S
milliney ald fsom 1986 10 1991
theough an uverpsbelug schcie wr-
gunlaed by fugmer bisacll ale
force Baly. Qen. Rl Datun und
olhess.

Nubsert Dandell, chindinun and
chlcl enecutive olficers of Uinica
Wchuolugies, Prait & Whituey's
pasent casnpany, sald he segieiicd
tha luvalvensent of 1% uie & Whituey
i tha schews, descilbing the
scaudal 88 an cinbarsassaicat
we ..o-z:‘__q ad 10 the corpora-
..—2. i |
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®  NaSA, Bamilton Standafd face
-questions on space toilet’s price

»

.~ lYSUz.\NNESATm sigeed 2 toilet 0 keed e uwser an it mwﬁwumu
o Cagans Siarf Vreer and me wasze i3 (L IS8 com=mode,  Warsad hag txxusyers who cxme o
- aboat 5aif *se uze of 2 refrigerator,  age with Neil Armstreny wonid be

R L LR

2. WASEINGTON = Tia queston
2= posed 20 e gods of American space
- wwsvu oot Jow one goes
o 0 te haeoom o space. for waat
-w bad deez Sgured out long ago.

o Tuesday, Congr=ss asked tae folks
~, from NASA wiy che S8 million price
- $3g for a space shuczle toilet swelled
= 85234 milliog ip three years. Why,
" the members of e Zouse spacs
-;, Sabcommitiee asked, in t3e searcs
-~ for fecal conmais=ent, was there 20
- €3St CTBtanT=ent?

s+ “We caacot ask Amercacs ©©
-, fighten tseir belts and have NASA be

At S the amswer Som repre-
. septatves of the Nadosal desoman-
: ties apd Space AdmirmisTacion and
Hamilion Standard, which built the
space outtouse, was 13t the I=-
proved Waste CollecZon System s
8o ordizary wilet.

Racser, like macy of the weighty

weightiess ezviroarzeat. Be space
john is cozsidered life-suppor:
aquipest — as ISporIant 0 tie
asToUnauts as e air tey Sreatke.
A worxing space woilet “e2n atlecs

8ot grogeriy =acaged. tae cTEwS
%. Bealty is at msk.”
: To umuiate all e comisr= of
Borme, Sam:iton Standard kas de-

matters NASA deals w#izh i3 a

3~ the morale and affec e misvion.”
=. mid Daz Germany, masager of
~. NASA'sorsiter and equipment pro-
>

T+  “Sleepwnz, eating and wasts dis-
'- is ail done in 2 close. confized
-, area” Germany sud “U waste s

doesy’t kit he usine fan

The toilet is secessary, NASA con-
teaded, for exT2-long days iz space.
I the agescy is goisg o leagthen ifs.
missions, teeping me= and wome=.
rotsg arvund e giobe for two
weeks 15 3 montl, somectizg had o
be done :3 cees ail wat sw=if on
beard,

“I waz: 0 get t:e boce=m of
thix,” a-cwted Ren. 7. James Ses-
seshre==as Ir, '-l-w:s.

Maj. Gen, Jer=mizh Pearson [OL
assocate adminisTzeor of NASA's
space flight otfce. blarmed the agen-
¢7 for prociems all e way down:
&om bloated bureanerzcy o cissed
requiresents, to poor guesses an the
cost of sar. 8 a system thac ai- -
lowed Earsilton Standard azmd coo-
tracsor Rockwell [prermaticmal o
feep purszing Ip e cost W cgver
=istakes Just germ=g the systam W0
COLZDress waste .ocrsised tie Costs.

“Tam zot at all aroud of our cost
performance.” said Sred Morzw, a2
vice presidest agd ge=eral maznager
at Sammlitan Standard, 3 division of
Earttord-based United Teczzologies
Carp. “We cleariy undersstis=aced
the total complexsy. Most of (tse
biarmei was oo us.”

Tae me=ders t=rzed up their
acses.

“I aporeciate 7ous candor.” Sez-
sechreccersaid. “Sut lee mesay =
really disgustad.”

Qtter me=lers siled praisecoaz

—

o e— e

— e




Teledyne Indicted

‘ -

Munition Pellets = .

)
Teledyne Inc. was indictad by s federat R
gund joy o Wasatngwn, D.C. aloy %
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&nd loazs @ help pay for Metr purchases of
Sysems. Defense contractors. meanwml
bave providea otfser benefits tar some-

times equal the vaiue © the sale itseif, ang
e

betp seiling
goods
Extent of Inquiry

&mnnn arm of Congress. exam.
US. detense
brael, Turxey. Eqype
OMpAnies aren‘t namea in the revort

' DIvtact  oroomaetary
L o A iaba

Defense-Sector
‘Offset’ Deals
Drait for GAO Finds Fauit

fanxs

and other
e,

et e US. company @ provide
e buyer 2ation’s asndefenss

-In its tavesagazion dr offsess. e GAO.

UMS sAes derween three major
SImpanies ang the nadons of
ang Creece. The

INTOPMAnOn. Suce |

¢ U.S. defense compames generally deay
that @xpayers heip pay te cost af affset
mw&mmwuﬂﬁ
Sutfer © agy great degree trom e add

memme&om\mdnotomvmat
the government heips bapgrou affse

agresments. but Mar expenses for U.S..

inmyesmment in fore:gn compames and for
otier otfser dealings “ire beung takes out
of- conuac: profit or company earmags.
ln one example cted. U.S. defense compe-
mies financed a Greek corporanon tiat
Tear manufacamng, advanced wire-bend-
{ag machines. software systems and tex

nls,
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ratt using" sweat shops \..,-.;.-,-4

et ETH AL N

ion questions links wuth Chma company demes charges

e T L ¥ 'S4 fearings on’ this agly abd job-threatening
JWARD FRENCH 'mmammm-m,‘mmmmmmg
| inquirer Staff Writer said, adding mainland China bas been im- pmm;amblem.”mrdingwme

5T HARTFORD — The Machinists Proving steadily its ability to produce 2ero- gpiement. ...

today called for an investigation into
1k between Pratt & Whitney and what "e““’;e:a M‘?:"p;"!mbﬂ?; immoral, it will be iﬂe&l! to take such

| &ﬁ:ﬂs called “sweat shops” in main- mhb‘" by earn ed“gb):lml ;ntmbd ken in :l:nnge :d. W?‘d q:g'e:e wrkau.
t both 3 Pratt official and an acrospace textile factories a0 er industries. -:nuﬂmmebeenmhnganmtyo{
st today rejected the suggestion thar ; h&mmpﬁdgng’mﬁnﬁg :methods to stem the tidal wave of layoffs at
= «Prat in récent months, which included 3:0::

‘t-shop labor in China is produmng jet _ Chin.
3 Bat enough-to. make 4 dent mthe U, 0 500 jobs lost last week aloge.” >-¥*

1e parts for Pratt. . | T rospa

xording to the union, Chinese workers '”Mm:gl;b%r:::e o‘g;g‘:[s'ufm,.""‘ 6 The layoffs are “‘part "of the ‘éompany’s

ing the equivalent of only pennies a day  eonvinced otherwise.” And in {oday’s mge.ﬂ’eﬁon to ‘cut 8,200 workers from its ranks by

:mng employed to produce aircraft en- ment, union officials called on Prart workers ® the ‘end of 1994, a move | announced in
pars for Pratt. As a result, union 'to help them make their case, add to push :January to compensate for 2. decline 'in

3?15 :lmdd the :loéﬂdpﬁﬂy is tangled in a for federal laws to stop such practices. “c2 ¢ defense business “anq.' am}mc'r::vxzd raxrhne

ble-edged moral dilemma — supporting "n:e aim is to call on Congress to hold corders alike. | TS ‘;Lvmq —e .

ol B . ..".qo.»ﬂ tmedt niow -

3 labor practices in the first place, and .
""\LJ.S jobstodoit. -
1Ith . g Srace ma:Pran&thmeytums
he { = Tshops of China to produce parts
made by workers right here in Con-
ticut,” according to a statement the
on distributed to Pratt workers today. L
e statement also asks workers o come .
ward with any evidence they may have of
: _Pratt-Chinese link, adding once suffi-
mat proof is gathered, the union will take
; case to Connecucuts congress:onal del-

——

:ation.
Ma.ry Ellen Jones, 2 Prant spokawoman.
id the company does “sell engines in
hina, And we have been talking with
stential partners,” she said, as part of the '
xmpany’s ongoing efforts to compete in an
creasingly global marketplace. e
But:the manufacture of aircraft parts s 3 = < T EE L
phisticated  business requiring equally -
histicated and skilled workers, Jones :
ud.. flatly denying any use of sweat-shop

Mark Bobbi, an aemspace analyst with

ewtown-based Forecast International, also

id Pratt isn’t very likely using Chinese

veat shops to produce high-technology en-

ne parts. ‘

-Parts for Pratt’s industrial gas-turbine en- : :

ne, converted from aircraft engines, are ‘

ing made by the Chengdu company in the

B"“r's Republic of China, Bobbi said. But : ‘
'/

vages being paid workers there are .
US. and European standards, he | ‘
10, they're far removed from sweat-shop '







Page 3:
DAR Case 91-312 Pentagon Acquisition Reform

‘Considerable verbiage has been devoted to the quality factors of the
logistical support program. For example, there has been question of the
reliability of performance by the small business independents specifically
at Kelly Air Force Base and the F100 aircraft engine. One element of
shutting out the Independents is the introduction of a category called
“Fracture Critical Parts". Significantly not a single small business
supplied component was found to be the cause of engine failure or an
aircraft crash. Another plus on the independence side of ledger is the
face that the mandatory overhaul and repair cycle was upgraded from 1200
hours to 4000 hours. One can only surmise as to the under the fracture
critical parts only the OEM is allowed to supply the parts at heavy cost
increase. S

MAJOR QUALITY PROBLEM:

The most serious problem arose at Voi-Shan - a supplier of proprietary
fasteners. It was determined that the material did not comply with specs
and was "under strength" thereby jeopardizing safety factors in numerous
weapons systems - aircraft, tanks, et al. 1Investigation revealed the
manufacture has been conducted by Japanese sources.

There was a number of items which - if OEM’s are placed in administrative
control - circumvent the 1984 Goldwater-Nichols Competition In Contracting
Act.

1. Blueprints from OEM’s rather than as currently structured.
Small Businesses now obtain the blueprints, specifications and
regulations from the services in 4 to 6 weeks. We have been
informed that depots encounter a 4 to 6 months delivery factors.

2. Minor changes - particularly dimensions - necessitate a
re-qualification by an established alternate source. This
practice can well delay a procurement freezing out an economical
source and elevating the OEM to being the only qualified source
at increased cost.

"
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F100-PW-229 FAILURES
AFFECT F-15E READINESS

wo back+o-back engine foilures in two
Alaska-based U.S. Air Force F-15Es
have left the service with unflyoble fight
er/bombers and an array of unanswered
questions surrounding rests thor failed 0
accurately predict operational siress lew
ols encountered by the gircraft's Prott &
Whitney F100-PW-229 powerplants.
Twenty-three engines—at least half
of the powerplants in the 20 F100-PW-
229 F-15Es bosed ot Elmendorf
AFB, Alaska—have been removed from
flight sratus after two of the aircraft suf-

‘fered in-flight engine failures in a sin-

gle week.

According to Air Force officials, both
gircraft were operating from Eielson AFB,
Alaska, due to repair runway work at El-
mendorf. The first engine foil
ure was uncontained and oc-
curred on June 10 when an
F-15€ was climbing to alti-
tude. The second, o contained
failure, foliowed on june 17
ond occurred when the pilot
was flying o “rather benign”
flight profile. Both pilots were
able to land their aircraft safe-
ly, but in the first instance the
F-15 was forced to land on
a commercial strip in Galeng,
Alaska.

Early anclyses by Air Force
officials indicate that the en-
gine foilures are a continua-
tion of fourth stage turbine
bladecracking problems that
first surfaced in the Praft &
Whitney F100-229 powerplant about
one year ago.

APPROXIMATELY 75 F-15Es based ot El-
mendorf; Lokenhecth, England, and Nel
lis AFB, Nev., uvitimately will be affected
by the ailing F100-229s. To date, Laken-
heath’s F-153 have been frouble-free, prob-
ably because international agreements re-
strict their operational highspeed, lowdevel
flight activities—conditions which appear
o promote the crocking problem. To ovoid
replicating the conditions under which the
blades failed, oll F100-229-powered F-
15Es will be restricted to speeds under
550 kt. ot low cititudes, at least until an
interim fix is implemented.

Oue to interim biadse fixes initiated ear-
lier this year, some 54 F-14C/Ds based

-at Mountain Home AFB, idaho; McEntire

AFB, Ga., ond Nellis AFB are not im-
mediarely cffectad by the blade-cracking
problem,

To prevent additional engine failures,
Pratt and the Air Force have mendated
blode changes in many F100-229s pow-
ering F-15Es. Specifically affected are
all F-1 5E-based F100-229 engines that ac-
cumvuiared more than 200 tactical cycles
prior to the installation of engine control
vibmﬁron avoidance software earlier this
year. Twenty-one engines are immediate-
ly affected ot Elmendorf as well a3 the two
engines that aiready axpenenced failures—
o total of 23.

To expedite the return of Elmendorf's
F-15Es 1o operational status—the aircraft
would be used 1o support forces in Ko-
rec in fime of war—the Air Force lost week

an fo ship replacament blades to the
base. All of the blades incorporate an in-

£100-229 propulsion vitimate-
ly will affect the operational status of ap-
proximatety 75 F-15Es worldwide.

terim configuration developed to tem-
porarily fix F100-229s powering F-
16C/Ds. :

Engine modules and 12 engines pulled
from McDonnell Douglas and Lockheed
aircraft production lines also are being di-
rectad o Eimendorf. Additionally, two more
powerplants undergoing overhaul and re-
pair and Mo ot Edwards AFB, Calif., also
were expected to be sant late last week to
help alleviare the situation.

Air Force officicls believe they have suf-
ficient cssets to cover the locaiized engine
shortage ot Elmendorf, and they are con-
fident all aircraft affected by the engine
problem will retrurn to operational status
in several weeks. Typically, it takes three
days to remove an engine, reblade it and

reinstall it. Officials said severa! sets of
biodes were expected to reach the bass
last week, and that Prait & Whitney per-
sonnel had been disparched to assist in
the reblading effort.

In contrast to reblading, replacing an

"F-15E’s engine takes less time, typicai-

several hours. However, of the 16 en-
gines pianned for dispatch 1o Eimendorf,
only nine are equipped with interim fix-
o3 that eliminare the turbine blode-crack-
ing problem and the 550-kt. flight speed
restriction.

£100-229 fourth-stage turbine biade
problems were first diognosed about one
year ogo ofter wo Eimendoribased F-15Es
suffered biade failures in April and June,
1993. Investigation of the initicl failure
determined a casting defect caused the
blade o break.

As a result, blade inspections were
stepped up, an extensive reblading ef-
fort was instituted and all suspect biades
were purged from the F100's logistics
system. When o second failure occurred
in what was assumed to be a defect-free
blade in June, 1993, analyses led offi-

failures.

From engine tesfs run in the
spring and fall of 1993, offi.
cials were cble to deduce that
two vibrational problems were
causing the failures. First,
smalil blade cracks were be-
ing initigted when the engine
was operating in cruise pow-
er ranges at some specific al-
titudes and engine speeds.
The cracks were then propa-
gating due to the combined
offects of the cruise power
range vibration and a non-in-
tegral (non-resonance) vibro-
tion that occurs when the en-
gine operates in the military
power regime.

To alleviate the blade<racking, Pratt
and the Air Force decided upon @ single

rm fix and separate interim fixes for
F100-229-powered F-16C/Ds and F-15Es.
The long-+term fix called for developing a
more robust biede and disc assembly in
which the blade root ond disc are
widened. This design, which adds 13 Ib.
to the engine, is now undergoing ground
qualification testing and is expecred fo be
availoble in November.

SINCE THE F-16 is o single-engined air-
craft, the shortterm fix for its F100-229s
focused on operational safety. Conse-
quently it was decided to replace the org-
inal bill of material fourth-stage turbine
blades with an interim blade. The interim
blades, which were fislded in April, have
g redesigned shroud that improves their
damping characteristics.

In addition to the interim blade, offi-
cials also plan to install software that

OI0td QAON )/ 3 U
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should allow the powerplant’s digital
electronic engine control (DEEC) to avoid
conditions that generate crack-initiat-
ing vibrations. This software is under-
going opergtional tests and shouid be
available this summer.

A DIFFERENT SHORT-TERM solution was
approved for use in the F100-229 pow
-15E becouse F-15E engine blodes
ready been heavily inspecred fol

the first fourth blode failure. Ad-
ditionally, the first failure aiso prompeed
Air Foree officials to change F100-229
turbine bicdes in F-15Es once they accyu-
muloted 400 factical cycles.

As a result of these inspections and re-
ts, Air Forcs and controcior ok

iais felt that risks were low and passed
on performing interim blode refrofits. In-
sieod, they believed that if the engines oc-
cumuiated fewer than 300 toctical cycles,

i

and if vibration avoidance software was
added fo the engine’'s DEECs, their bill
of mawrial blodes wouid last until the per-
manent fix was instolled. The DEEC soft-
ware was fislded in April. But the two in-
fight foilures that occurred this month have
od the wisdom of not rebloding

the F-15E's F100-229s.
Preliminary analyses of the blades and
discs recovered from this month’s failures

point to troubles with the powerplant's .

fourth sage turbine blades. According o
Air Force officials, caleulotions now indi-
cate that the failed fourth srage blades
were subjected 1o non-integral vibratory
sireases that were about S50% greaer than
those genercted in fests last year at the
USAF's Amoid Engineering Development
Center near Tullahoma, Tenn.

Officials now theorize that blade crock-

. ing growth occurred at ¢ far grecter rare

COMANCHE PRODUCTION
SLASHED IN FIRST FIVE YEARS

DAVID FULGHUM/WASHINGTON

w

‘[ roduction of the first RAH6S Comanche
scout/atock helicoper has been speed-

od up six months, but the toral number of

aireraft to be built in the first five yeors of

the program has been slashed. .

@aThe Armry’s new helicopmr progrom will -

“Produce 153 Comanches between mid-
& -Fiscal 2000 and the end of 2005 instead
3 Jokthe 408 thet had been scheduled, ac-
" +eording fo Brig. Gen. Orlin Mullen, the
-iArmy’s Comanche program manager.
"% Mullen said the Army had chosen a
“very conservative ramp” to fulkscale pro-
duction to mitigate changes or retrofits to
earty production helicopters.
- THE CHANGE IN SCHEDULE also was por-
frayed as a response 1o Defense Dept. con-
““esms-=in particular, the conventional sys-
fems commitiee of the Defense Acquisition
" Board (DAB|~—=that thers was too much
concurrency in the program. .
"+ “They said, ‘we are concerned with the
accumuiation of risks associated with en-
gineering changes,’” Mullen said.
- Comanche progrom officials decided
the best way 1o answer thess concemns wos
o make development and proeduction of
the RAH-66 longer, siower and more core-
ful, he said. Full rate production of 120
gircroft per year will not be reached until
after 2005 instead of in 2004. :
-7: The new Comanche development plan
shows “a very conservotive ramp-——thres,
eight, ten, tweive—rthat mitigates or re-
duces the chance of having large numbers
of aireroft thet hove 10 have changes made
on them,” Mullen said.
" < Congressional critics contend that the
real reason for the program’s slowdown

is simple lock of funding. The U.S. Army
has given maintenance of & “large force
structure priority over modemization,” o
Congressional staff member said. “You

- can say almost any program has too

much concurrency.” " ..

Critics claim that unmanned oerial vo-‘
hicles like the Army’s Hunter or the joint-
service Pier Z UAV could do the recon- |

naissance role more checply and with less
danger to aircrews.

An additional citeration of the program |

was to smooth the demonstration/valida-
fion and engineering and manufacturing
development (EMD) stages into a single

"development phase.

““People have thought we are trying to
either stort EMD earty or avoid the deci-
sion process; [but] we're not,” Mullen said.
“Frankly, we're adding to the trips we
would moke” to the Pentagon and Con-
gress by scheduling more reviews to ex-
plain and [ustify the program.

Headline News coverage continues with
these space and militory stories:
B intelsat 702 undergoing initial check-

out in geasynchronous orbit................... 81
B M-S booster development problems will
delay scientific missions until ‘96............ 82
@ Inmarsat soon 1o sslect telephone ser-
vice constellation............ccouuiirccnnennn. 83
@ USAF 1o acquire two C-130Js from Lock-
heed for evaluation. .- 83
@ HMS Vanguard fires second Trident
batlistic missile off Florida...................... 84

@ F/A-18E/F on track for first fiight in late
‘95, based on erifical design review......84
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than was onticipated due to the higher
than expecied siresses. The real issue, ac
cording 10 USAF officials, is wivy thers was
such o lorge variance berwsen predictec
siress levels and levels encountered in oc-
tuai flight. Investigaters and ressarchers
hope o find out soon.

Despite the dearth of information sur-
rounding the disparity in anficipated sress-
s, the Air Force and Pratt iame iast week
were moving fowards on a new
inserim fix for the F-15Es;

ACCORDING TO USAF officials, a fa-
vored option is fo retrofit the F100-229-
powered F-15E Reet with interim blades
developed for the F-16C/D’s F100-229
engines. Alternatively, if the new, per-
manent blade/disc redesign is available
before the completion of the interim
blade refrofit, the permanent fix woulc
be instailed. -

“Wae're frying to . . . have the approv-
ing oversight ogencies involved on g con-
finvous basis,” Mullen said. “It makes our
job easier if people cre informed all along
about how we are doing.”

The first flight of a Comanche prototype
was slipped from November, 1995, to
early 1996. The second prototype will fty
first in mid-Fiscal 1998. A third prototype
will not be built; however, three low-rate
inifial production aircraft will be used as
fest aircradt inseod (AWAST June 6, p. 81).

*  Conducting the final EMD demonstra-

fions with low-rate production aircraft will
not only save the cast of building an EMC
prototype, but alse oddress criticism of the
AR-64 Apache program that operationa!
testing was conducted with a nonrepre-
sentational aireraft, Mullen said. H

THE NEW SCHEDULE will result in pro-
duction of three Comanches in Fiscal
2000, sight in 2001, 10in 2002, 12'in
2003, 48 in 2004 and 72 in 2005,
where Mullen’s program chart ended. The
rate eventually will reach 120 heli ’

year, but the axact year has not

set. The previous schedule had

663 being built at o rate of 24 in 200
48 in 2002, 96 in 2003 ond 120 in
2004 and 2005.
. Readiness of the first operationol
manche unit would slip six months
early 2003 to late 2003. Mullen sa
that so far there is no change in the p
duction objective of 1,296 total ai
but “l would not be surprised if t
evolved [downward] as force structy
(shrink].”

Program officials have decided to o
don the helicopter’s iriple redundant
ty system whers it makes significant
ings in design or production costs,
at the cost of added weight.

For example, “It ollowed us fo use
minum instead of {more expensive] li
um aluminum,” Mullen said.
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ATTACHED IS AN INDEPENDENT ANALYSIS OF P-100 ENGINE REPLACEMENT

PARTS PRICES AS THEY WOULD BE SUBJECT TO COST PRICE INCREASES.

IN ESSENCE TEE AIR PFORCE WOULD BE PAYING MORE POR LESS. YOU MAY:
WISH TO HAVE THE GAO CONDUCT THEIR OWN INVESTIGATION TO VERIFY OR .
REFUTE TEHE PROJECTION ON 191 COMPONENTS.




In 1992, Kelly Air Force Base identified 411 engine components in the
F-100 that they determined should be designated as fracture critical or
durability critical. This terminology was not an adjective used to

- describe jet engine components as a result of any catastrophic disaster
or simulated flight failure analysis, but rather a definition buried in

a 1984 Military Standard for the Engine Structural Integrity Program.

Once uncovered, it has become the focal point of attention at Kelly by
providing a lkoophole‘ to the 1984 Competition in Contracting Act by
allowing the Air Force to rescind contractor approval to manufacture

.t,hese components and direct these orders back to the prime manufacturer.

Contractors who previously supplied specific components to the Air Force
suddenly found their approvals withdrawn, their contracts terminated for
the convenience of the government, and the re-qualification requirements
imposed by the Air Force so ludicrous that even the prime manufacturers

would be hard pressed to meet them.

All of this translates to dollars, frivolously spent at the taxpayers
expense. How much? Based on a current analysis of Pratt & Whitney’s
l stock list price to the government and the last competitive procurement
price of 191 fracture/durability designated components, the government
. would save over $400,000.00 per F-100 engine or $1.4 Billion for one set
. of the 191 fracture/durability components if they competitively procured
these items for the 3400 F-100 engines currently in US Air Force

. Inventory.

—




The figure of $1.4 Billion does not include the unfathomable

cost being incurred in ongoing termination settlements and

re-procurement charges.

National Health Care, Flood and Drought Relief as §911 as the
Entitlement Programs would benefit trehendously'from the savings
realized throuéh coﬁpetitive procurement. The Air Force could purchase
_over 400 new F-100 engines, or 56 F-16 aircraft or 3 C-17 aircraft. The
Air Force would be well served to re-invest the savings from competitive
procurements to support their needs instead of continuing to request -

‘udéet increases in a time of spending reductions.

The Defense Budget historically has been based for the last ten years on
competitive procurement of replacement spares, which has allowed DOD to
reduce its annual expenditures for spares while maintaining consistent

inventory stock levels.

It is not the govetnment's responsibility, nor should it be the
fgovernment'sltask tg insure the prihe manufacturers are supported with
defense procurement acquisition levels that defy the overall world-wide
economic slowdowns. The government should insure that both the small
business commﬁnity and the prime contractors are adequately supported to

maintain their existence, taking into consideration overall defense

.cut‘backs and current economic factors.




At a time of increased pressure to reduce the budget/deficit, it is

unconscionable that the Government would place itself in such a

precarious position as to have to choose between mission readiness or a

self serving OEM enrichment program.




PRACTURE CRITICAL/DURABILITY CRITICAL PARTS

PART

STOCK BREAK OUT BREAK 0OUT

NOUN NUMBER LIST PRICE PRICE SAVINGS $SAV D
ACTUATOR PRIMARY 4052340 9674.21 7075.47 2598.74 27%
ACTUATOR PRIMARY 4074746 10881.19 8018.86 2862.33. 27%
AIR-OIL COOLER UA535953-7 1365.99 1037.40 328.59 24%
BEARING NO 2 4000352 1737.84 1375.00 362.84 21%
BEARING NO 2 4000425 1737.84 1375.00 362.84 21%
BEARING NO 2 4037050 1737.84 1375.00 362.84 21%
BEARING NO 3 4035421 2144.19 1650.00 494.19 23%
BEARING NO 3 4035594 2144.19 1650.00 494.19 23%
BEARING NO 3 4048700 2144.19 - 1650.00 494.19  23%
BEARING NO 3 4056777 2144.19 1650.00 494.19 23%
BEARING NO 4 4059297 1712.56 1355.00 357.56 21%
BEARING 4 4059298 1712.56 1355.00 357.56 21%
: RING 4 4059299 1712.56 1355.00 357.56 21%
~ RING 4 4059349 1712.56 1355.00 357.56 21%
4 4061007 1712.56 1355.00 357.56 21%
BEARING NO 5 4055599 1202.05 983.00 219.05 19%
BEARING NO § 4066596 1202.05 983.00 219.05 19%
BEARING NO 5 4066597 1202.05 983.00 219.05 19%
BEARING NO 5 4066598 1202.05 983.00 219.05 19%
BEARING NO 5 4067082 1202.05 $83.00 219.05 19%
BLADE COMP STG 2 4041272 762.19 561.71 200.48 27%
BLADE COMP STG 2 4051092 34.22 25.07 9.15 27%
BLADE COMP STG 4 4063904 47.97 35.75 12.22 25%
. BLADE COMP STG 5 4040205 39.83 30.78 9.05  24%
BLADE COMP STG 6 4040806 43.67 34.98 8.69 - 21%
BLADE COMP STG 8 4044908 39.22 30.18 9.04 24%
BLADE COMP STG 8 4052808 34.88. 27.73 7.15 21%
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PRACTURE CRITICAL/DURABILITY CRITICAL PARTS
PART STOCK BREAK 0OUT BREAK OUT
NOUN NUMBER LIST PRICE PRICE SAVINGS 3sAav D
'BLADE COMP STG 9 4040809 32.93 26.38 6.55 193
BLADE COMP STG 10 4040810 33.85  26.50 7.35 223
BLADE COMP STG 11 4040811 33.80 T 27.80 6.00  19%
BLADE COMP STG 12 4040812 31.94  25.86 6.08  20%
BLADE COMP STG 13 4040813 35.42 27.26 8.16  23%
BLADE RTG ASSY 4066777 231.82 176.00 55.82  24%
4 OE RTG ASSY 4057239 21468.98 14500.00 6968.98  33%
gzs TURB STG 1 4057491 802.70 152.50 650.20  81%
BLADE TURB STG 2 4057002  462.82  113.00 349.82  76%
BLADE TURB STG 4 4067004  133.87  118.00  15.87  12%
CASE ASSY 10-13 4056162 14360.60  11362.00  2998.60  21%
CASE ASSY 10-13 4062766 9643.41 1794.45 7848.96  82%
CASE ASSY CONP 4040995  3283.81 2420.00 863.81  27%
CASE ASSY COMP 4037989 81.67  60.63 21.04  26%
CASE ASSY COMP 4046497 9199.88 6780.00 2419.88  27%
CASE ASSY DIFF 4068322 79942.41 22174.00 57768.41  73%
CASE ASSY DIFF 4070870 79942.41 22174.00 57768.41  73%
CASE FAN INLET 4001727 41849.70  30235.00  11614.70  28%
CASE FAN STG 3 4043285 4340.27 3400.00 940.27  22%
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NOUN NUMBER LIST PRICE PRICE SAVINGS ﬁ D
‘CONVERG NOZZLE 4077809 1358.99 980.00 378.99  28%
COUP ASSY GEARBOX 4067183 778.78 389.00 389.78  50%
DAMPER BLADE 4024039 3.69 2.13 1.56  43%
DAMPER BLADE 4012715 4.96 1.68 3.28 673
DISK coMP 4059171  14472.58  11800.00 2672.58  19%
DISK COMP 4069904 10290.52 8142.00 2148.52  21%
— 4030605 9270.54 5750.00 3520.54  38%
Q;{.EOMP STG 8 4040108 9186.13 5300.00 3886.13  43%
DISK COMP STG 8 4061508 9186.13 5970.57 3215.56  35%
DISK COMP STG 9 4022609 18463.13  12345.50  6117.63 343
DISK COMP STG 10 4022610  8687.94  5800.00  2887.94 343
DISK COMP STG 10 4069910 8687.94 7150.00 1537.94  18%
DISK COMP STG 11 4022611  16646.82  13000.00  3646.82  22%
DISK TURB STG 1 4059091 24027. 64 9475.00 14552.64  61%
DISK TURB STG 2 4059092 22209.28 6996.00 15213.28  69%
‘DISK TURB STG 4 4043704 10590.97 9127.00  1463.97 143
DIVERGENT NOZZLE 4056264 1790.36 1234.00 556.36  32%
DIVERGENT SEAL 4072683 442.14  347.90 94.24  18%
DIVERGENT SEAL 4076459 455.41 402.00 53.41  12%
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PRACTURE CRITICAL/DURABILITY CRITICAL PARTS
PART STOCK BREAK 0OUT BREAK 0OUT
NOUN NUMBER LIST PRICE PRICE SAVINGS $sav Rv
" DRIVESHAFT COMP 4047579. 14802.49 11320.00 3482.49  24%
DUCT FAN FORWARD 4046405 46174.90 38000.00 8174.90  18%
DUCT FAN FORWARD 4065899 36847.00 31500.00 5347.00  15%
DUCT SEG TURB 4057521 137.19 109.90 27.29 21%
DUCT SEG TURB 4070422 119.52 95.75 23.77  21%
DUCT SEG TURB 4066963 472.58 398.00 74.58  16%
DUCT SEG TURB 4063721 459.65 405.14 54.51  12%
UEL OIL COOLER  UAS539800-1 6113.15 5031.00 1082.15  18%
‘;_usox COVER 4047095 456.78 327.00 129.78  29%
GEARBOX LINK ASSY 4031264 54.93 44.00 10.93  19%
HOUSING ASSY BRG 4018466 1361.45 1200.00 161.45  12%
HOUSING ASSY BRG 4018467 1361.45 1200.00 161.45  12%
HOUSING ASSY BRG 4035597 1361.45 1200.00 161.45  12%
 HOUSING ASSY BRG 4040284 8188.98 6035.00 2153.98  27%
HOUSING ASSY BRG 4061549 1361.45 1200.00 161.45  12%
HOUSING 4068639 1579.66 1300.00 279.66  18%
HOUSING 4057683 146.48 124.00 22.48  16%
LINER ASSY 4057394 310.31 287.66 22.65 8%
LINER COMB 4066944 10352.24 8650.00 1702.24  17%
LINER CONVERG 4060955 95.61 87.22 8.39 9%
4068401 87.22 8.39 9%

LINER CONVERG

95.61




FRACTURE CRITICAL/DURABILITY CRITICAL PARTS

PART STOCK BREAK 0OUT BREAK OUT
NOUN NUMBER LIST PRICE PRICE SAVINGS $SAV
NUT DRIVESEAFT 4026463 463.43 349.00 114.43  25%
NUT DRIVESHAFT 4047224 3482.26 1735.00 1747.26 51%
OIL TANK 4043867-706 5911.33 3900.00 2011.33  35%
OIL TANK . 4066724-700 6258.14 5350.00 908.14 15%
RING ASSY BRG 4 4071088 5560.76 5027.00 §33.76  10%
RING ASSY IN 4037628 10800.09 1250.00 9550.09  89%
RING ASSY IN 4061761 3077.16 2124.50 952.66 31%
RING ASSY IN 4067727 1078.48 922.00 156.48  15%
RING ASSY OUT 4032800 8172.97 769.28 7403.69  90%
ING ASSY OUT 4060230 2001.33 1764.00 237.33  12%
‘NG ASSY TURB 4023077 2173.45  563.00 1610.45  75%
RING ASSY TURB 4063436 1184.74 975.00 209.74 18%
RING ASSY TURB 4042692 988.93 761.00 227.93 23%
RING ASSY TURB 4066127 363.05 320.00 43.05 12%
RING SEG TURB 4057764 238.25 210.00 28.25 12%
RING SEG TURB 4066963 472.58 398.00 74.58 16%
SEAL AIR BRG 4 4036962 1600.73 725.00 875.73 55%
SEAL AIR COMP 4066997 10818.92 2660.00 8158.92  76%
SEAL AIR COMP 4064666 1394.38 1000.00 394.38 29%
SEAL AIR COMP 4061280 1872.55 1380.00 492.55 273
SEAL AIR COMP 4064667 1685.21 1350.00 335.21 20%
SEAL AIR COMP 4064670 2446.25 2375.00 71.25 3%
SEAL AIR COMP 4079078 2446.25 2375.00 71.25 3%
SEAL AIR COMP 4062764 4008.85 2711.00 1297.85 33%
SEAL AIR COMP 4062765 2963.71 2250.00 713.71 25%
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l NOUN NUMBER LIST PRICE PRICE SAVINGS -
SEAL AIR COMP 4061976 - 1916.20 1577.00 339.20  18%
| SEAL AIR COMP 4061977 2902.85 2389.00 513.85  18%
SEAL AIR COMP 4050978 1547.58 1080.00 467.58 31%
' SEAL AIR COMP 4061978 1682.57 1240.00 442.57  27%
SEAL AIR COMP 4061979 1860.42 1472.00 388.42  21%
| SEAL AIR COMP 4043280 2916.74 1970.00 946.74  33%
SEAL AIR COMP 4050980 2916.74 1970.00 946.74 33%
SEAL AIR COMP 4061780 1519.49 1299.00 220.49 15%
l SEAL AIR COMP 4041591 2887.20 1240.00 1647.20 57%
EAL AIR COMP 4047471 2887.20 1240.00 1647.20 57%
l L AIR COMP 4061771 1698.74 1398.00 300.74 18%
SEAL AIR COMP 4047472 2931.62 1980.00 951.62 33%
SEAL AIR COMP 4061772 1430.16 1177.00 . 253.16 18%
SEAL AIR COMP 4041592 2931.62 1980.00  951.62 334
SEAL AIR TURB 4057764 238.25 210.00 28.25 12%
SEAL AIR TURB 4064338 1266.15 1058.00 208.15 17%
SEAL AIR TURB 4063721 459.65 197.00 262.65 57%
SEAL AIR TURB 4064337 2764.81 2099.00 665.81 24%
SEAL ASSY FACE 4031516 1296.28 929.65 366.63 29%
SEAL ASSY FACE 4031517 1296.28 929.65 366.63 29%
SEAL ASSY FACE 4033283 603.83 445.00 158.83  27%
SEAL ASSY FACE 4012468 670.60 313.90 356.70 54%
SEAL ASSY FACE 4035883 1311.34 700.00 611.34 47%
SEAL ASSY FACE 4014756 1387.73 © 910.00 477.73 35%
SEAL ASSY FACE 4014757 1387.73 910.00 477.73 35%
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NOUN NUMBER LIST PRICE PRICE SAVINGS -
STATOR ASSY 4064066 22783.20 7160.00 15623.20  69%
STATOR ASSY 4064067 22286.70 6850.00 15436.70  70%
STATOR ASSY 4064068 21429.44  6606.00 14823.44  70%
STATOR ASSY 4064069  17368.52 6560.00  10808.52  63%
STATOR ASSY 4064071 8714.33  5916.26  2798.67  33%
STATOR ASSY 4067481 17214.69 7819.60 9395.09  55%
" STATOR Assy 14056232 15454.44  10900.00 4554.44  30%
STATOR ASSY 4067482 21877.41 10856.61 11020.80  51%
‘ATOR ASSY 4064083 5760.77 4640.00 1120.77  20%
| SUMP ASSY BRG 4053992 218.66 157.00 61.66  28%
SUPPORT ASSY 4034875 5221.99  4494.00 727.99 143
SUPPORT ASSY 4041794 5407.43 3985.00 1422.43 273
SUPPORT ASSY 4034246 2437.01  1445.00  992.01 4l
suppoa; DUCT 4055259 3738.40 2608.86 1129.54  31%
SUPPORT DUCT 4063469 858.75 833.00 25.75 3%
SUPPORT DUCT 4070421 3188.68 1267.00 1921.68  61%
SUPPORT RING 4066128 1490.65 1313.87 176.78  12%
SUPPORT RING 4061514 1346.92 1079.00 267.92  20%
SUPPORT SEAL 4065651 8364.26 6350.00 "2014.26  25%
SUPPORT SEAL 4028004 5814.38 4285.00 1529.38  27%




o
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PART STOCK BREAK OUT BREAK OUT 3SAV D
NOUN NUMBER LIST PRICE PRICE SAVINGS )

- SUPPORT STATOR 4037612 11405.34 4054.81 7350.53 65%
SUPPORT STATOR 4056576 14256.47 8949.00 5307.47 38%
SUPPORT STATOR 4073624 14256.47 12188.00 2068.47 15%
SYNC RING ASSY 4043182 6302.63 5000.00 '1302.63 21%
TIEROD NUT 4027072 9.24 6.32 2.92 32%
TIEROD NUT 4046424 4.19 3.10 1.09  27%
TIEROD NUT 4054479 7.01 6.47 .54 8%
TIEROD NUT 4059418 10.08 7.14 2.94 30%
TIEROD NUT 4070809 34.29 19.64 14.65 43%

0D REAR 4048151 11.07 8.20 2.87  26%

‘oo REAR 4048152 10.89 8.20 2.69 25%

OD REAR 4048153 9.44 6.78 2.66 29%

TOWER SHAFT 4011830 458.30 332.00 126.30 28%

. TURB EXH CONE 4043522 1064.49 1048.00 16.49 2%
TURB EXH CONE 4057104 1064.49 784.50 279.99 27%
TURB EXH CONE 4067118 917.50 637.95 279.55 31%
VALVE OIL 4069248 4.22 3.25 .97 23%
VALVE OIL 4065818 20.80 15.35 5.45 26%

VANE ASSY TURB 4039683CLN 906.39 397.80 508.59 56%
VANE VAR COMP 4038450 321.23 291.63 29.60 10%
VANE VAR COMP 4038550 434.27 357.40 76.87 . 18%
VANE VAR COMP 4066750 677.49 485.00 192.49 29%
VANE VAR COMP 4066950 702.63 507.00 195.63 28%
VANE VAR COMP 4043454 123.04 88.25 34.79 29%
VANE VAR COMP 4062264 119.10 94.24 24.86 21%
VANE VAR COMP 4043455 110.62 79.34 31.28 28%
VANE VAR COMP 4062265 113.17 89.55 23.62 21%
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FRACTURE CRITICAL(QURABILITY CRITICAL PARTS

PART STOCK BREAK OUT BREAK 0OUT $SAV D
NOUN NUMBER LIST PRICE PRICE SAVINGS
VANE COMP 4063958 4.69 3.46 1.23 ° 26%
VANE COMP 4063959 5.37 4.30 1.07 20%
VANE TURB 4056771CLJ 2163.73 1130.00 1033.73 48%
VANE TURB 4056771CLK 1713.16 1510.00 203.16 12%
VANE TURB 4056771CLL 1908.46 1130.00 778.46 41%
VANE TURB 4056771CLM 2105.47 1200.00 905.47 43%
VANE TURB - 4056771CLN 2105.47 1130.00 975.47 47%
VANE TURB 4056781CLL 1676.52 1170.00 506.52 31%

$997,786.30 $579,524.08 $418,262.22 42%

TOTALS
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‘DAR Case 91-312 Pentagon Acquisition Reform

3. First Articles: Another rear regard action by OEM’s has been the
introduction by DoD requiring that alternate small business sources
re-qualify every two years their manufacturing process even if the
component is currently being produced by the Independent. Thus added
cost and extended delivery cycles.

4. Currently Independent Small Businesses contracting directly
to OEM's are experiencing payment cycles of 90 to 120 days after
delivery. To put progress payments under OEM’s would be a flscal
disaster for DoD and a murderous financial burden on the
Independents. Markets other than defense are fraught with
fiscal problems many of which involvement of bankruptcies.
See Wall Street Journal article by Stephanie Mehta.

. One of the reputed cost cutting moves within the military is the

bundling of several different parts in a bid package. The
packaging usually has within it a proprietary part unavailable
to an independent. One of the conditions of these groupings is
that a potential contractor must bid all items or be classified
as "non-responsive" DoD/OEM’s version of a poison pill.

6. An imperfection in the Navy Aviation Supply Office procurement is
a high frequency of bid sets with the notation "prints" not
available. This is ingenuous since Naval Air Technical Service
facility is in the same compound in Philadelphia. Thus a road
block cuts the Small Business Independent off at the pass.
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Busmesses Try to Cope With Customers’ Bankruptcies:
Aircraft-Parts Dealcrs Learn Pamful LeSsons From Filings by Airlines

By Srerntanie N. Meuta
Staff Reporfer of Tnx WALL STRRETY JOURMNAL
Jim Newham has somehow managed lo
navigate Casl Lid., his small aviation-

paris business, through a turbulent econ- .

omy. The problem ls, many of his cus-
lomm keep going bankrupl.

Bight of Cast's alriine clienls have
{lled for protection from credilors during
the six-year history of the Bay Shore, N.Y.,
company. fle says al {bree other
customers have gone out of buginess with-
ot attempling to reorganize.

Mr. Newham says sales from Casl's
cote business—buying, trading and selling
parls for commercial alrlines — have
dropped & third from 83 4 miltion In 1990,
the company's strongest year. Profils also
are down, he adds. And now, two alriines
In bankruplcy proceedings are suing Casl
1o recover mor'e than $56,000 that they pald
during the months before thelr ba cy
filings. *'1'm completely demorslized,” the
enlrepreneur says.

Yet he fa surviving. While the ripple
effect of multiple airline bankruptcies has
| sunk many competitors, Mr. Newham and
some other avistion-indusiry entrepre-
neurs are lcepln( thelr small firms afloat
by taking a ‘‘lessons learned’’ approach.

They're offering new services, pooling’

resources, screening old accounts and us-
Ing stricter credit standards when lhey
court new clients.

Cast, which mesns “simosl” In S8pan-
ish, Ia pursuing more consignment work,
for example. By concentrating on commis-
sion sal ¢ compenies’ parts and
Newham ssys he was able

1993 tolal sales o h |

to boost

miition, up sbout 24% from 1992,
Admittedly, such laclics sound like
nothing more than good businesa sense.
But struggling small companles often find
1t tough to shift gears when thelr biggest

customers file for bankruptcy protection,

says 8Ssul Bisen, president of the Natlonal

Association of Buntmplcy Trustees in

Waghington. .

An alrline operaling under Chapler 11
of the U.8. Bankrupicy Code somellmes
continues to ask a small business for Its
services — and its credit. Small companies
“need the business to keep thelr own

. business moving,” says Mr. Elsen, who

aiso practices lsw In Cleveland. But Il an
dirlint never emerges from bankruplcy, he
adds, 8 small supplier can end up with even
grealer lossey.

Jack Blickenstall, president of Aero
Iastruments & Avionics Inc., look a chance
on Conlinentsl Alrlines. The small alr-
craft-parts repair concern In North Ton-
awanda, N.Y., worked for the carrier be-
fore, during and alter iis latest turn In
bankruplcey courl, from December 1990 o
April 1993, But alter seelng some cllents go
broke and his bills then go unpald, Mr.
Blickensiall says he became much more
cautious sbout exiending credit to Contl-
nental Air. v

Today, Aero Instruments no longer
seeks new accounis with major airlines.
instead, It Is cultlvatllng business with
(reight carriers and alrline start-ups. And
it imposes tougher credit guldelines. In the
past, the firm would sometimes allow a

client lo let payments lapse. Nol anymore, -
Mr. Blickenstall says. “‘We'te more care-

ful todey than we were three or four

}r‘ean axo," he says of the 98-employee
rm. :

Repeated rides in the creditor's seat
taught Ed Wagner the vajue of local
legal help In bankruptcles. Mr. Wagner,
president of International Technical Con-
sultants Inc., a Miaml supplier of alrcrall
paris, has found local representation is
especlally important when & debtor’s
trustee ends up suing ils credilors.

That's whal happened a few months
alter Flagship Express Services Inc. of
Ypsllantl, Mich., filed for bankruplcy pro-
fection lasl Decembet The freight and
cargo carrler's rustee sued the unsecured
creditors pald by Flagship Express during
the 90 days before its bankruptcy Uiiing.
Mr. Wagner, previousty hit by such *prel-
erentia)-payment sults,” decidéd lo con-
test this oné. But he could not afford a

lawyer In the Detrolt area, wheré the case

was {lled.

So, Mr. Wagner persuaded 14 olher.

small creditors, including Casl and Aero
Instruments, lo pool their resources and
retaln s Southfield, Mich., ntlomey lo
represent them.

The ides Is novel, Mr. Blsen says.
Most small-business creditors are less or-
genized than the ones being sued by
Flagship Bxpress. Bul bankruptcy lawyers
are skeptical about whether those cred!-
tors will succeed. Federal bankruplcy law
fets trustees maximize a debtor’s estate by
retrieving payments made o unsecured
credilors In the 90 days before a filing.
Unsecured creditors such as Mr. Newham

- later divide what's feft of the esiate after

¢ lawyers and secured aedllon. locll as
ks

Basil - Simon, Flagship Express’ a
trustee, says he understands the lrusu‘
tions of small-business creditors. "Ity
tough,” he says. “‘Butl I still have lo pursue
them."

Mr. Newham doesn’t expect to seé
much Il any—of the money that Flagshlp .
Express owes him. When Continentdl ..
emerged from bankruplcy protection fasl ;.
year, Casl recelved a check lor $67.51. Ths[ v,
represented three cents lor every dollar .
the airline owed the supplier.

Casl aiso Is belng sued by Mldway,
Alriines for $36,000 In another preler‘
entisl-payment sult. I can't afford that,”’’
Mr. Newham says. 'What am | supposed lq
do? Go out and morigage my house nnq
pay them?"

Mr. Newham admits that the law:.
sults have taken an emotional toll on him. .
“He runs & wonderful business. Bul the

. unfsirness is something that's driving hioi , _

crazy,” says Christopher Steele, a Schn
ket, N.Y., attorney for Casl.

The muitiple client bankruplcies nlso
have (aken a loll on Mr. Newham's elghl— .
employee operations. He now wants (o sell. .
or lease part of the company's 16,000.
square-foo! headquarters. Meanwhile, he
adds, Casi cannot afford to acquire new
fnventory and Is trying o selt its stock of,..
sging second-generation sircrafl parts. i

And the saga Isn't over. Mr. Newham Is'
bracing himself for more airline bankrupl-
cles In the next few years. So why does he
stay In business? He ssys he foves the. -
aviation business too much. “That's my'. "
fife,”” the 58-year-old enirepreneur ex-
plains. “What else would I do] The nexl :
lhlnl todo ll relire.” K

Ve,
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DAR Case 91-312 Pentagon Acquisition Reform

10.

' encompass spacers, seals, blades and vanes, vane and shroud

Generic Qualification: We believe that generic qualification
will lessen the administrative burdens of the Government with
its attendant cost reductions within the military and
additionally via the supplier network. Such designs would

assemblies et al.

Should OEM’s be assigned administration of DoD procurement, we
believe that our access to freedom of information will be
seriously curtailed.

Overhaul & Repair Rights: Numerous Independent Small Businesses
have developed procedures and techniques for repair of a variety of

‘components. This requires substantial investment of their own

funds. Should such be done on military units, we believe that the
developer be granted exclusivity in military contracting of 3 years
in order to recover funds expended in the research and development
process. :

There has been a battle raging between small business and OEM’s for
more than 2 years within the 807 Group. With only one small
business representative in the group, the voice of Small Business
was seriously curtailed. Letter writing to members of congress
was a weapon used to stimulate a sense of justice for the
independent contractors who have given credibility to the
competition in contracting act in its goal to save taxpayer

monies by reducing costs. :
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Phllip Waller, director of com.
wiltlon advocacy at Tinker Al
‘orce Dase, declined to be Inter-
viewed ahout Uklahoma subson.
1acturs who pievide spare pasts to
Tiuker sepalr sheps.

Noweses, the base public alfaly
office 3ald Waller's offue knony of
no tecord telling the number of
such subcontsacions.

The Tinker ptatement 1ald the
competltion sdvocacy olfice also
doran’t know whather subcontsae
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- [t added that cnitical munitons capabilities are cencral to US. military

strategy.
The report recommends a five-step plan “to preserve a munitions

. production capability for this nation.” The first and most urgent action

is to “establish a tloor under munitions funding of approximately 52
pillion.” Such a floor, the report contends, will pertrut the munitions
industrial base sector “to rationalize its capabilities and achieve greater
iencies to meet militarv requirements as they are more clearly de-

,” dunng a penod of several vears. :

d, the Detense Department “must reform and streamline the
research, development, and procurement process.” The report contin-
ues that the Pentagon “must aggressively move toward more commer-
dal business practices and standards.” ,

Third, the government must develop a coordinated set of policies tha
will “allow the efficient radonalization and functioning of the mwni-
tions industrv.” These policies should include a “suitable application
of antitrust laws.”

The report's fourth recommendation deals with rewarding commer-
cal sector investment in munitions research and development and

“ value-based contracung.

Another recommendation calls for closely reviewing sales by the
Pentagon of excess ammurution to “end the counterproductive com-
petition with potential commercial opportunities.”(National Defense,
February 1994, page 33). The report suggests that constraints placed on
the munitions commercial industrial sector in making international
sajes should be removed so long as the transactions serve “U.S. national
‘interests and promote the competitiveness of US. industrv.”

Report From Pentagon Committee
Questions Changes to Data Rights

inoritv report was submitted bv N s the
a nt Techrucal Data Advisorv C ittee. to Eleanor
r, Detense Department awrector Of procurement=—i.
mimuttee.
¢ report calls for a change in the regulations concemnine technical

ngnts. Kevnolds contendas the change in tecnnical data negnts
AMOUNIS 103 Teanve accounung g1 veaway  aUoOwIng onginal eoui
CRaTEng GeTSoPTenT o (e Daeree DupTenen e Tecy Tahes than
awu L 2y . n
““Bvinairecilv charging the Defense Department, the original equip-
mmm
AT T 5 TS eSO T TR RS e IR comaern Eowe e S commne
market. according t0 Kevnolds. He said that thus data. deveio at
TAXpaver expense I e PeTTOTMance Of a goVernment contract - shouid
‘311a01€ 10 small O > 0P the burposes of compennon.
Revnold« ns that there wouid be Lmmense business osces
} irpdc if thaycanae or small pusinesses it the chan n

‘gata nghts are made.
~nidc 1c ~resident of the Indepen : As-

sociation and vice presicent or AeroGlobal Loqstcs.San.dqtonio,

Jeaming Created Legal Twilight Zone
Far Ffirms Working on Cluster Bombs

‘Alliant Techsvstems. Hopkins, Minnesota, and Aerojet, Rancho
Cordova. California, agreed to pav 512 million after being accused of
-violating antitrust laws. The two companies had teamed to produce

-rombined effects munitions for the U.S. militarv.
In 1992, the Army approved a plan for a joint contract to build the weap-

‘Eﬁe Justice Department contends that the service did not approve the

ing and pricing portions nor did it have the authority to do so.

- Aationsl DEFBNSE March 1994

I'he Detense Department has deen pushung comparues toward team-
ing arrangements in the hopes of maintaining a viabie commerdal in-
dustrial base with a munimum of direct government involvement or
cost. A hard-line antitrust policy is seen by some legal experts as hav-
ing a chilling impact on future teaming and merger agreements within
the defense industrv.

Antitrust concerns ended the proposed purchase by Alliant
Techsystems of a significant portion of the Olin Carporation, St. Peters-
burg, Florida, more than a vear ago. Just as Aerojet and Alliant
Techsystems are the only companies that make cluster bombs in the
United States, Olin and Alliant Techsystems are the only producers of
several types of tank ammunition.

AGENCY/

CAPITOL HILL

Senate Seeks Answers to Butget
Shortfall and Korean Nuke Crisis

Dr. William J. Perry was sworn in as the new defense secretary, but not
before he had to answer Senate inquiries concerning the Pentagon’s
reported S30 billion to S50 billion budget shortfall in the Fiscal 1995
through Fiscal Year 1999 time frame.

Dr. Perry estimated the disparity to be 520 billion for the out years
beyond Fiscal Year 1995. He suggested the only ways to offset the gap
would be by modifving budget spending limits, by restructuring pro-
grams, and by increasing effidency through acquisition reform.

In response to widespread concern ing nuclear weapons pro-
liferation in North Korea, Dr. Perry said the United States—through
dipiomatic means would seek to prevent North Korea from manufac-
turing these weapons of mass destruction.

0 Report Questions Whistieblower
rotection, Education on Employee Rights
recent US. General Accounting Office (GAQ) report points to a high
egree of dissatisfaction with the Office of the Special Counsel’s han-
ling of federal employees who have sought protection under the
istleblower Protection Act of 1989.
GAO surveyed 945 employees that sought assistance of the spedial
s office. The bulk of the respondents gave the special counsel’s
ce “low marks for overall performance.” More than a third of them

The report also said that there needs to be better education of fed-
emplovees about “the extent of their rights and protections under
e whistleblower statutes and the nature of the compliant process.”
GAO recommended that “the special counse! explore the reasons for
whistleblower complainant’s dissatisfaction with the Office of the Spe-
dal Counsel process and work with the subcommittee to develop an
appropriate strategy for addressing these concerns.”

National Lab, Pentagon, and EPA Team
Develop New Pollution Detection Device

The Environmental Protection Agency (EPA) is developing protocols
for a mobile analytical unit developed at Los Alamos National Labora-
tory, New Mexico, with Air Force funds.

A Los Alamos official said that the unit can “quickly measure minute
amounts of a wide range of chemicals to a level of sensitivity that ex-
ceeds EPA standards.” The unit uses a portable ion-trap mass spectrom-
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3P WASHINGTON - It's a David-
tsand-Goilath struggle. only this
$time the stakes are billions of dol-
<lars of Pentagon contracts, and
.4 ent is leaning toward Goliath,
rﬁe Davids are hundreds of

7L
| rarules that could put many of them
.« zput of business and cost taxpayers

. smmoney.
zzt=The Goliaths, the nation's largest

| dtdefense firms, say the small firms
7. . | «3iare. opportunists who use Penta-
"~ ¥ygon rules to learn the big compan-
£ jes’ technological secrets and

© Jpjinake money off them.

4% The last round is scheduled for
.#pWednesday, when a Pentagon ad-
-#visory panel will hold a final meet-
Fing before issuing recommenda-
ons to Defense Secretary Les

Industry and government offi-
#xcials say the panel — headed by
25 or R Spector, the Pentagon’s

»P ent director — has dis-
‘missed almost all the small firms’
complaints and will find for the

. companies on most issues.

, ‘Pentagon officials declined
.- .:  comment

.- . «memibe dispute is this: Who owns

~..- .the rights to the equipment inside

-- othe military’s planes, tanks and
fgubmarines? s it the government,
.. . which helped pay for the research?
- ZOr is it contractors, which spent a
+fortune developing the
-technologies?

338 The law has said for years that if
{taxpayer money paid for all the re-

‘search on some gear, then the
"United States owns rights to it.
£That means outsiders can get that
“fnformadon from the govermnment,
3if it's unclassified. But on most
. military technologies, companies
,and the Pentagon share research
~COSts, S0 c&n;ship qQuestions are

‘1984, after Pentagon scandals
Bout $5,000 coffee pots and

00 pliers, Congress tried to.
wer ‘costs for. military gear by

moting competition. A series of’
gty and regulations in the mid-
"1980s expanded the types of tech-
mical information the government
could disseminate so companies
other than the main, or “prime.”

'Small firms battle

‘defense contractors

A new industry of “replicaror’

through . .
for news of Pentagon bid compen-
tions, then file Freedom of Infor-
mation requests for technical dam
on the desired equipment. Blue-
prints in hand, the small firms bid
on the parts contracts, often under-
bidding the primes beczuse their
overhead costs are lower than the
big thrms’. : :
Replicators say that if the Penta-
gon rules against them, hundreds
of small factories could go under.
“It’s very likely this wouid put us
out of business,” said Phillip Rodri-
guez, president of Aeronautical
Systems [nc., a Manassas, Va.-

. based replicator supplying parts

for throttle controls on F-15 fighter
jets and gear boxes on Navy
helicopters.

Elg!}teep months after Nicara-
guan immigrant Rodriguez found-
ed the firm in 1988, it had 15 em-

" ployees and revenue of $3.5

million — all because he obtains
other companies’ blueprints. He
said he feels no guilt about the fact
that his firm has ailmost no exper-
tise in technology or manufactur-
ing but onty hires factories to make
parts for which he’s acquired

plans.
“The market grew gemendous-
ly.” he said, “and the wealth was

Moreover, replicators say that if
the Pentagon constricts the flow of
data to outsiders, military parts
costs will rise. They contend that
they've saved taxpayers $20 billion
since 1984; by contrast, allies of the
primes say the savings were only
about $2 billion.

Meanwhile, prime contractors
say some replicators do shoddy
work - and cost the government
money ~ because they don't un-
derstand the precise function of
the gears, screws, valves and pipes

But the primes’ main gripe is re-
plicators are maldng off with tech-

“nology the primes spent millions
.'said Joel W. Marsh, government
acquisition director for United

Technologies Corp., a large Con-
necticut-based defense firm.
“If you buy a Ford, you get an op-

erators manual,’” said Leroy J.
\ i cure-

Son. ,
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Small Firms Battle Giants Over Defense Dollars.

Pentagon Panel Appears Ready to Favor Big Contraclors on Information Access Rules

Uy John Mintz
Wadiogtm Prat Dall Wontes

it's 3 David-and Goliath struggle, only this lime
the stakes sre billions of doflus of Pentagon con-
tracts, svd both contestants agvee the govetnment s
feaning toward Goliath.

The Davids are howkeds of small factories and
machine shops svound the country. They say the
Pentagon s about to new rdles that could put
wuny of them ont of and ocost larpayers

maney.
The Gofiaths, the nation’s lugest defense firms,
s3y the smafl (s are opportunists who wse Penta-
gmtdutohn!hhl.ompda technological
secrets and mahe money off them.

The st round Is scheduled for tomorrow, when a
Fentagon advisory pane) will hold 8 firul meeting be-
fore issuing recommendstions o Defense Secretary
Les Aspin.

‘vﬁmmﬁbuth—‘-

chaired by Elcanor R. Spector, the Pentagon’s pro-
curement disector—has dismissed atmost all the
small firins’ complaints and will find for the large
companies on most issues. Pentagon officlals de-
chned comment.

Thedlspulnhlhis w’nm(henghtx(olhe
equipment insde (he military’s plancs, tanks and

Replicalors say that if the
Pentagon rules against

them, hundreds of small
Jaclories could go under.

subrmarines? s it the guvernment, which helped pay
for the research? Ox Is & coutsactors, which spest &
fortune developing the technologies?

The taw has said (or years that i taxpayer money
paid for all the vercarch on some gear, then the
United States owns rights to it. That means outsid-
ets can get that information from the government, i
it's unclassified. Dt on most military technologies,
companies and the Pentagon share research costs,
90 ownership questions are legally muddied.

In 1984, after Pentagon scandals abmd $5,000
coflce pots and $1,000 pliery, Congress tsied to bow-
er costs for mikitary gear by promoting competition.
A eeries of aws and regulations in the mid-1980s ex-
panded the types of technical isformnation the gov-
emment could disseminate so comipanies other than
the main, or “prime,” contractors could make Pents-
gon spare parts.

A new bndustry of “veplicalor” irms was bom
They comb through contracting peblications for
news of Pentagon End competitions, then fle Free-
dom of Information requests lor technical data on
the desired equipment. Blueprints in hand, the small

See STRUGGLE, D4, Col §
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- By ROBERT WEISMAN = |
and MIRANDA S. SPIVACK
Courcnt Ste7 Writers

A program desigzed to end mili-
. tary purchases of high-priced barn-
. mers and toilet seats s in jeopardy,

le between major defense contrac-
rs and small companies vying.for
dwindling defense dollars. :
-Each side is accusing the other of
tryiog to mouck up sales to the Penta-
gou at a time when such sales are
-expected to continue their dowm-.
.ward tread. The outcome could af-:
-fect the profits of larger contractors:
and the survival of smaller oges,’
{pcluding many in Connecticut * ~
Their dispute, expected to come to
= a bhead in Washington pext spring,’
has-its roots in a competition-in-
coptracting law passed eight years
ago to kelp the military save mogey.

The law created the:“Breakout
program” which, for the first time,’
‘permitted the Peatagon to buy re-’
placement partis for aircraft, ships
aod armored vehicles directly from
subcontractors rather than from the
.weapoas’ prizue contractors.

Now that program is under in-
tense :serutiny, ~acd the’ outcome
could have a great effect'og,Con-
: Sdnen 1@ o . we o @ Bew w00 00 4 ey

.&:ugbt in a David-and-Goliath strug-

‘pecticut companies and jobs. K
{1wThe issue pits prirme cootractors, .
‘such as Eariford's United Technol- |
‘ogies Corp., which bave lost profils
‘on replacement parts, against their !
own- petworks of subcontractors,!
which have developed important

- ipew markets with the military.

#*Under ‘pressure from the prime

_ *contractors, federal officials are re-

viewing whether to shift control of
key weapons design data from the
.goverarment back to the primes.
** The prime cootractors insist the
_proposed changes in regulations,
iwhich could be adopted pext year,
twould mprove’ elficiescy, a5d re-
duce the number of defective paris
delivered to the goverument But
many Subcoatractors argue the
changes effectively would lock them
out of a key market — the military
— and make them entirely depead-
ent on the prime contraciors.
. Oo the surface, the dispute ls tech-
gical, centering og whether prime
coptraclors or the govermment
should control the design specifica-
tions and blueprints for weapons. .
But beneatl the arcane languaze,
the stakes could got be higher for’
subcoatraciors lo Coasecticut and

Please see pe{q.fe,'l’age A8,
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Parts war: defense giants'vs. subcontractor
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Defense firms at odds over contracting rule

Continued from Page |

across the natiod. Simply put, hun.
dreds of toolmakers, machine shops
aod other small companies fear they
could be put out of business if they
are denied access to the data.

=+ In recent years, the breakout pro-
gram hassaved the government ters
of millions of dollars, its advocates
maistain. It bas also beea 2 boon to :
sutcontractors at a time when the
prirze contractocs bave been scaling
back on their domestic suppliers and
buring more paris from abroad.




2§ They're trying to turs the clock|
back," said Ronald V. Williams, a
Eartford aerospace consultant rep-
resenting J.T. Slocomb & Co. of
South Giastonbury and Numet Ma-
‘chining Tecaniques of Stratford.
*They want to go back to a sole
source eavironment that could cost
Connec:: ut thousands of jobs.”

The hottest topic

No oae kzows the full exteﬁt of the
stzte’s vulnerability because most of

the subcontractors clustered around

Pratt & Waitney and Earniltos Staz-
da.rd i central Coznecticut, or
arourd Sikorsky Aircraft aod Tex-
tron Lycormnc in southern Connecti-
Jeut, work for both prime contractors
and the governrment. As privately
‘Beld businesses still beholden to the
‘pnme.s few will speak publicly

about their qualms for fear of an-

tagonizing powerful customers.

§3§ut the threat to the breakout pro-’

gram has been the hottest topic dur-
ipg the past few weeks at private
‘mestings of toolmakers and govern-
ment contracting officials in Con-
pecticut and other states. Many have
sent representatives to bearings on
_the issue in Washington and at mili-
‘tary bases, while others have seat
letters to the committees contem-
plating changes, to lawmakers acd
President-elect Clinton.

"¥0ne of the few who has been will-
‘Ing to talk publicly, Donald M. Jud-
son, president of South Windser

-tnaker Electro-Methods Inc.,
does about 75 percent of his business

vnt.h he military. This fall, for ex- .

ample, his company won $10 million

worth of coatracts from Tinker Air |

Force Base to help retrofit jets.

#Judson conteads Eleciro-Methods
‘would be unable to bid oa such work -
‘without access to the systems de-
signs, developed by the primme con-
tractors with taxpayer money.

- "N“This would put us out of busi-
nes," Judson said of the progosed
‘changes in data rights. “Four vears
. from now, the goverzment woulda't
"be able to get cor:;:e'.xt.se bidding '
for their parts. Ttey wou!l Save 0
get the parss {ror the prices.” !
" & Prime conTaclors, however, de-
tpict the issue in terms of efficiency.
ffBerbert Fisher, a former Penta-
;gon official tracking the data rights
"deﬁate for the Aerospace Industries
A.ssocatzon a trade group for the
< primes, paints a picture of millions
.of pages of systems data — compo-
nenu specifications and drawings —
,spread across the country in far
{flung goverament repositories.

;& Few are computerized, so if the -

¢Air Force wants to put cut bids for
.nplacement parts oo a fighter jet,
‘for'example, bureaucrats must call

. 7around aod gather the information

‘from different sites,” Fisher said.
Meanwhile, the jet may sit idle for
wesks in a hangar, he said.
ESYou need to be able to store and
mmere the data in a timely mat-
Ler,” said Joel Marsh, the Washing-
ton-based director of government
acguisition policy for United Tech-
pologies Corp. Like other prime con-
tractors, UTC has volunteered to
store the data for the goverzmest at
foperating divisions such as Pratt,
{Hamiltos Standard and Sikorsky.
}'aResponsxbxht/ for keepicg the
-weapocs design data would restore
ito the prime contractors ecormmous.
<Jeverage over the flow of replace-
’me t paris ranzing {rom jet engine
fpumpe to helicopter gearboxes =
sleverage the pnmes had enjoyed for
fdecades until the mid-1980s.




Before the Competition in Con-
tracting Act of 1984, almost all parts
-for Air Force jets, Navy ships and
Army tanks were ordered by the
services through prime contractors,
ich would buy the parts from sub-
ctors and mark up their prices

ect administrative costs.
"+ “If you wanted to be in the defense
replacement paris busizess then,
you sold to the prirzes,” said J. Mi-
chael Slocern, 2 Falls Clurch, Va,,
goverament coptraciing attorzey

who represents subcontrictors.

Horror stories

That systers dated back to World
War II But it was rocked by the
publicized Pentagon. procurement
scandals of the 1980s. Embarrassed

- by reporis of costly bolts and coffee

pots, former Defense Secretary Cas-

-par Weinberger and his allies in Coun-

- gress passed the new law promoting

‘competition in military coctracting.

© “It was a response to the horror
- stories,” said UTC’s Marsh.

Indusity oifficials maintained the

high price of parts, while seemingly
- -.outrageous, simply reflected the
fact that they required specialized
tooling and were custom-built in

all numbers to particular specifi-

Hoas, such as the need to with-

nd intease gravitational pull But
: ‘that explanation did oot wash with
the general public nor its represent-
atives on Capitol Hill

In the years since the 1984 law
took efiect, prime coctractors have

.said subcon-

had to turn over their design data to
the ‘military systems commands.!
Subcontractors across the pation,’
* aided by goverament competition
.advocates, bave forged business ties
with the military serrices.
- The services, for their part, have
identified pars suitable for compe-!
tition and developed parts-tracking
and cost-accounting procedures.
Because the cost of a weapoa re-
flects many factors, ranging from
the price of ra's materials o the
aumber of units ordered each year,
there is no firm estimate on bow
much the governmen! has saved
through the breakout program. Ad-

vocatas insist the savings have been
substarntial, though they say the sav-.’
ings have been pacrtly ofiset by the
administrative costs of the program.

“Tt's takez a
lot of time and  §
efforttogetthe N
breakout pro- ‘R LS
gram off the
grouad,” said §
Avon :aero- -
space coasul-
tant Lais
Chong. Chong

tractors

throughout the
state are terrified they will lose their
ability to sell to the govera=eat. “If

. the government loses control of the

specificatioas, a lot of subcontrac-
tors will go out of business,” he
watined, “because a lot of them do

.work only for the governrment.”

+. For subcoatractors in Coaogecti-
cut, an aircraft industry hub, the

"breakout program is especially im-

portant. Air Force jet fighters,

- bombers and other aircraft, even

moore than ground or naval systems,
contain thousands of rotating parts
which must be replaced after set

- pumbers of flights. Many of those

parts are built in Connecticut and,
through bypassing prime contrac-

. tors, the subcontractors and the gov-,

ernment have, in Slocum'’s words,
“split the difference on the profit.” .
There bas been constant teasion in

-recent years between the primes,-

which continue to owm the techaical
data, and the government, which has
sights to it and disseminates it wide-
ly enough to make the ownership
irrelevant Almost every year, Pen-
tagon officials have tinkered with

.procurement regulation clauses in

an effort to resolve those tensions.
In the current data rights debate,

 Coogress and the Peatazon each has
set up a committee made up of in-|

dustry and government represent-
atives to examine two aspects of the
same issue. Those tracking the issue
say the Pentagen likely ®ill propase
pew rezulations before February.

DEinitaaae oF. T SO,
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Oue com:mittee is weighing a pro-
posal to give the government “limit--
_ edrizh.c"tothe data in the belief
. that prime coatractors should be al-
B lowed to keep some data proprietary
.for national security reasons and to
accelerate the conversion of mili-
tary technology to civilian use. The
second panel is examining a propos- -
al to shift control of all data back to
the primes but require them to use
more competitive procedures.
“Under either propesal, the sub-
contractors would be at the mercy of
the primes,” Slocum said. “This
would shut these folks down.” ;
. The prime contractors prefer a ' , )
system enabling them to retain their : '
data, whether it was developed pri- o
vately or with partial government : i
funding, and give it up only with a
request from the Pentagon.
*“If you™ go into a restaurant and
‘order a meal, you don’t get the reci-
pe,” Fishersaid. “But if you want the
recipe, you can go in and bargain for
it If you buy a thousand meals, the
chef may throw in the recipe.”

. ' The subcontractors are bracing
. for a battle. “We're absolutely con-
. : cerned about it,” said Kip Brock-
myre, chairman .of the National
Tooling and Machining Association,
which represents subcontractors. “If
the changes are not acceptable, we'll
fight them.” Co
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The New (0ld) Industrial Policy

the Pentagon to subsidize commercial products is a bad idea

BY ROBERT J.

HE CLINTON ADMINISTRATIONS LATEST EXCURSION
mo industrial policy is its most troubling The Penta-
proposes spending $587 million over five years to
mble U&mpamatoapmrelSpm:emofthawdd
market for “Hat-panel displays.” These are used for lap-
mputers, videogames. advanced instraments —and cockpit
ys for jet fighters. The plan is a buge overreaction to a real
sn: ensuring adequate supplies of vital components. The
effort smacks of political grandstanding to show that the
o administration is championing U.S. industry and jobs.
true that flat-panel displays will be a part of future ns
as—everything from displays in tanks to, possibly, hand-
napping devices for soldiers—and that there are now no
U.S. suppliers. Japanese companies control about 95 per-
fthe $5.6 billion world market. which is forecast to grow to
dlion by 2000, awordmgtoStanfordResomInc..a
<h firm. The Japanese haven't cooperated on
se projects. says the Pentagon. The remedy,
3to create a new U.S. industry that would exist
¥ to serve civilian markets.
sis povel. Previously, the Defense Department
aanced cvilian research and development in
ope that military applications might result;

SAMUELSON

&Aﬂm&Omﬂw&me&Bmmwspendsﬁl
million on the way to 8744 million by 1967,

ttho dupmg” o i
on two Wi misconceptions

The first is that a few “critical” mchndogxes dstermine living
standards and global economic success. “It’'s a totmlly wrong
nodon.,” ay:mmspeuﬂianesz:ho{thoohngs
Institution. What matters is 3 complex mix of many technologies.
management practices, work babits, cultre and government
policies that is too intricate to control. Technology is only one
mfluence. Consider a simple example: airlines. Americans and
Europeans fly the same jets: yet, U.S. carriers are vastly more
efficient (in 1989, they handled twice as many passengers with
only 25 percent more workers).

The second myth is that Japan successfully practices technology
policy and that we must follow suit or be shut out of high-tech
industries. True, some Japanese industries have ben-
efited from government aid: so have some U.S. indus-
tries. But in general, Japanese government support
for R&D is less than ours. reports economist Gary
Saxonhouse. Less than 2 percent of nondefense busi-
pess R&D is financed by government in Japan com-
pared with 22 percent in the United States. And some
recent Japanese technology projects have failed bad-
ly: notably, high-defmition TV.

es—that is, technologies that have
fense applications—as the reason to
lize an entire nondefense industry. It would do

i it also has supported defense contrac-
i t it has never before invoked “dual
B an

The point is that. in encouraging new commervcial
technologies, it's hard for government to improve
consistently on the “market.” which is simply many

sough subsidies that, though granted for R&D, ‘eritical’ companies trying many things until someone discov-
| require companies to build commercial fac- technologies ers what works best. This does not mean that all

. In practice, they're production subsidies.

government projects will fop. But on average, they

one denies that these factories would aim pri- don't ensure will waste money, fall prey to political pressure and
r at civilian markets. Consider the oumbers. economic distort competition. Sadly, business groups don't op-

sen 1995 and 2000, the Pentagon may buy 15.000

pose these boondoggies on principle. because no one

splays annually. By contrast, world production success wants to offend the White House needlessly and

slays now totals 33 million units and should rise
million units by 2000. says Stanford Resources. The U.S.
2is about 8.5 million units. Defense needs. then, account for
two tenths of 1 percent of U.S. demand in units. though in
‘value the military displays — which cost more because they
o be customized for combat conditions —might represent 1
ercent of sales.
+ White House is plainly eager to use the Pentagon as a
e for “technology policy.” (That's the newest variant of
strial policy.”) Not surprisingly. the first suggestion for a flat-
program came from Laura Tyson. chairwoman ofthe Coun-
Economic Advisers. who raised it with White House eco-
:adviser Robert Rubin. according to a Business Week story
yson confirms. Rubin then urged the Pentagon, which had
mancing R&D in display technology. to study the marter.
hnology policy is politically seductive because it appeals to
itionalism and Americans’ faith in gadgetry. The lesson isn't
1 Commerce Secretary Ronald Brown. former chairman of
emocratic Party. He's sharply expanded Commerce's Ad-
d logy Program that subsidizes projects invoilving,
; vanced materials or computer sottware. In 1990.

companies that might benefit will “take the money if

government is dumb enough to give it away," as one lobbyist says.

The potential harm goes beyond waste. If America expands its
freewheeling subsidies. other countries may do likewise. In-
deed. the Clinton administration had global trade rules modified
to permit bigger subsidies. Now. the Pentagon is creating a
mechanism to transform alleged R& D subsidies into subsidies to
build commercial factories. Perversely, this may make it harder
for many U.S. companies to plan their investments, because they
won't know whether foreign competitors may be subsidized.

None of this means the Pentagon should ignore flat-panel
displays: they are an important technology with military uses.
But the response should be less extravagant and more patient.
Some U.S. firms are beginning or expanding production: in the
future, foreign companies are likely to establish U.S. plants. And
in any case, today's tiny U.S. production capacity is sall large
enough to meet the Pentagon’s small needs many times over in
an emergency. The situation. in short. is not as desperate as the
Pentagon says. The rush to create a commerdial industry sug-
gests. as Brookings' Smith puts it. that “they almost forget that
the Defense Department has a detense mission.”
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Page 6: .
DAR Case 91-312 Pentagon Acquisition Reform

Technical Data Rights:

Without doubt the major concern of the Small Business Independent Defense
Contractors is access to technical data. Let all understand that this
does not involve the PWA 2037 engine - power plant for the C-17 aircraft.
Nor is there concern regarding rights for the CFM 56 a joint venture of
G.E. and SNECMA which powers the KC-135 tanker aircraft.

‘Both of these engines were developed with private funds and thus are not in
the "public domain" sector the government pays the private businesses for a
product. '

We are leery of a new category designated "government purpose limited

rights" which we believe would be interpreted as an obstacle to small

business acquisition of necessary data to proceed with manufacture. It
uld appear that efforts to cut the independent out of the international
litary logistical support would be exercised under "GPLR".

We envision a retroactive accounting procedure built around indirect costs.
It is possible that DoD would apply the GPLR formula to the F100 and F101
engines. We suggest that a grandfather clause be incorporated to preclude
this distortion of sound business action of taxpayer funds acquiring full
rights when paying for the development of these two engines. 1In the late
60’'s and early 70's.

Sincerely,

EZXRO—!‘IETHODS s INC.

Donald M. Ju n :
President

DMJ:js
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. ' FMS Corporation
Washington DC Office

Suite 304

1215 Jefferson Davis Highway
Arlington, Virginia 22202-4302
U.S.A.

Telephone (703) 416-2577
Telecopier (703) 416-2581 - Telex 248207

August 19, 1994
HAND DELIVERED

Deputy Director Major Policy Initiatives
Department of Defense

" 1211 South Fern Street

Arlington, VA 22202-2808.

Attention: Ms. Angelina Moy
: OUSD (A&T)/DDP

Our: SD94-0392/DC

Subject: Comments on Proposed Rule, DAR Case 91-312

Reference: Proposed Rule Changes to DFAR Supplement; Rights in Technical
\ Data (Federal Register 10 June 1994)

Dear Ms. Moy:

FMS Corporation is a small business defense <contractor that
manufactures, develops and supplies tracked vehicle parts, system
upgrade kits and assemblies domestically and internationally. Our
largest customer by far is the US Army. As a small business that
participates in both development and manufacturing, we are in the unique
pesition of having experience in both areas that seem to have polarized
the developer versus non-developer positions taken on the §807
Committee.

Our review of all of the written material available since learning of
the Committee’s existence in December 1993 and our experience as both a
developer and non-developer makes us completely opposed to the proposed

changes to rights in technical data contained in reference. Our
position does not apply to proposed changes regarding rights in computer
software. '

The reasons for our opposition to the proposed rule are:

a. The changes facilitate the developer placing items in the mixed
funding category and thereby permitting the developer to grant
only Government Purpose Rights (GPR) to the government. The
proposed rule permits indirect costs to be treated as a contractor
contribution to the development, although in most cases a large
portion of indirect costs are paid by the government. Without
Q\ arguing the merits of the change regarding indirect costs, the

Home Office: 12637 Beatrice Street, Post Office Box 66999, Los Angeles, California 90066-0999, U.S.A.
Telephone (310) 306-2800 - Telecopier (310) 306-5108 - Telex 181825



point must be made that there is no provision regarding the
minimum amount or percentage of contractor cost which must be made
against the development in order to permit the contractor to
restrict the technical data rights of the government under mixed
funding.

Title 10 USC 2320, which was identified as the driver for the
Committee’s effort, clearly intended in mixed funding situations,
that rights in technical data be negotiated except in cases in
which the Secretary of Defense determines . (on the basis of
criteria established in the regulations) that negotiations would
not be practical. The current rule provides for negotiation and
criteria to be used by the contracting officer, whenever
government rights will be limited (DFAR 227.402-72(a)(2)) as
required by statute. The proposed rule automatically limits the
Government’s rights in mixed funding situations without nego-
tiation and does not provide criteria for negotiation as required

- by statute. The contractor‘s contribution toward the development

can be as little as one dollar (direct or indirect).

The proposed rule’s treatment of mixed funding will drastically
increase the number of items and systems for which the government
receives only GPR, and will encourage changes in contractor
accounting systems to permit favorable contractor application of
indirect costs. Rather than encouraging creation of new
technology with a contractor’s own funds, a stated reason for the
change, in fact this will be a disincentive to privately funded
development, since the contractor will easily be able to shoéw
mixed funding with even a token investment in the development.

If the proposed rule is to be implemented, it must be modified to
require negotiation and provide for a minimum contractor
contribution to the development (50 percent recommended) when GPR
are claimed because of mixed funding. To comply with Title 10 USC
2320, it should also establish criteria to be used by the
contracting officer in negotiating technical data rights.

b. The increased use of GPR will drastically reduce competition
from small businesses and eliminate the gains achieved by the
“Competition in Contracting Act”, PL 98-369, and  the Defense
Procurement Improvement Act, PL 98-525 of 1984, which were the
basis of “breakout”. While the proposed rule would appear to

protect competition on material for which GPR is assigned, since

GPR data can be used for competition only for material purchased
by the government, this is very misleading. The government will
only be able to provide GPR data to potential US bidders when it
solicits bids for the material. This gives the potential bidders
as little as 15 days to respond. This is normally not enough time
for a small business to determine its capability to manufacture,
develop pricing and compete for the work. Effectively this rule
will restrict the competition to those that have made the item
before and those offshore sources that the developer has
prequalified to make the item for them using GPR drawings provided
by the developer. This is completely opposed to breakout
objectives and procedures which encouraged potential bidders to
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obtain unlimited rights drawings from the government to determine
what they could make efficiently and be prepared to respond in a
timely fashion to the next government bid requirement. Most small
business manufacturers rely on this system and expend money, time
and effort using this approach. This is the heart of breakout,
good business practice and real competition that brings lower
prices to the government when it needs them most.

c. It makes the developer/OEM the sole source for direct
commercial foreign sales not only of complete systems but spares
and upgrade kits as well. The increased use of GPR which will
result from the proposed rule will effectively deny our friendly
foreign nations, which we are encouraging to buy US systems, from
competition for follow-on support spares and upgrade kit
requirements. This is a complete reversal of the recent policy
change pushed by the OEM to eliminate non-recurring cost (NRC) on
direct commercial sales. The previous administration accommodated
this long desired change to improve the US competitive position on
international system sales. Follow-on support costs are a major .
factor in development of total cost of ownership  when comparing
competing weapon systems. The market gains offered by elimination
of NRC in foreign commercial sales may be completely eroded by the
proposed rule which effectively precludes competition to meet
international follow-on support requirements. This change forces
the foreign customer to ask why the US can compete its spares
requirements, but the international customer cannot. The
inconsistency in US policy caused by forcing the foreign customer
to buy his follow-on requirements from the OEM, or the US
Government through the FMS program will not be lost on these
foreign governments. They currently routinely seek competition
for follow-on requirements and they, like DoD, are under severe
budget constraints at this time. The waste of US taxpayers money
should also be considered when grant money such as Foreign
Military Financing (FMF) is used for a direct commercial sale
without competition.

d. The establishment of contractor data repositories would create
a clear conflict of interest by placing the tools of our trade
under the control of the largest competitor of the small business
manufacturer. It should be noted that under the current system
even the Service operated data repositories face significant

. delays when missing drawings are requested from the system OEM.

Consider the responsiveness that would be given to a competitor’s
request to an OEM repository for drawings. The inclusion in the
proposed rule of such an inappropriate concept, even though only
permissive, reflects the strength of the OEM representation on the
Committee.

In further support of our opposition to the proposed rule, the following
observations and examples are offered:

a. The intent of the National Defense Authorization Act for Fiscal
Years 1992 and 1993 (Public Law 102-190) was to provide a balanced
Committee. It is apparent from a review of the Committee’s report
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to the Secretary of Defense, that small business manufacturers -

were under represented and the large OEM and developers were over

‘represented on the Committee.

b. The OEM have long sought these changes and repeatedly have been
denied. OEM 1lobbying has been responsible for both legislative
initiatives, PL 102-190 and 10 USC 2320, on the basis that the
current rule was defective. 1In fact the rule change is desired to

provide additional advantage to the OEM over small business

manufacturers.

c. The proposed rule is one more concession made to the OEM based
on protection of the industrial base. (See “Supplemental Views of
Certain Industry Members of the 807 Committee”.) Unfortunately,
the industrial base is equated by many only with the system OEM.
Small business ‘manufacturers are an essential part of the US
industrial base and in fact are the true manufacturers of most
parts and assemblies purchased by the Government and the OEM.
Approval of this proposed rule will be at the cost of many small
businesses, which are recognized as an essential part of the US
industrial base. '

d. Each year thousands of unlimited rights drawings are purchased
from the Services by small business manufacturers under the
provisions of Department of Defense Directive 5230.25. These
drawings enable broader competition and hence lower prices to the
US Government. Restricting this access will jeopardize many small
business manufacturers’ ability to survive. Has any attempt been
made to query the Service repositories of technical data to
determine how many requests are received each year and how many
unlimited rights drawings are provided? This would quantify how
many small businesses would potentially be affected by the
proposed rule, i.e. the potential cost of the proposed rule to
small business manufacturers and our industrial base.

e. The system OEM already have many advantages over others
(primarily their small business competitors and subcontractors).
These include:

(1) receiving every request for parts or upgrades by virtue
of being the System OEM. Others have to find the business
and prove they can perform.

(2) having more rights in technical data under the current
rule than the government, which has paid completely or
almost completely for the development.

(3) being free to legally mislead potential customers in
regard to rights in technical data to the detriment of their
competition. Attached is a redacted copy of a letter
recently sent by an OEM to a foreign army to eliminate the
competition. Note that all technical data at issue was
unlimited rights data, purchased from the US Army, for which
a US Department of State export license had been issued.



Note also the care taken to be legally correct, but to still
mislead the foreign country regarding the ability of the
competition to perform. 1In competing with the OEM, we are
continually faced with proving that the System OEM does not
own and cannot restrict our use of unlimited rights data
provided by the Services. This case makes us wonder how
many times we and other small businesses have lost foreign
competitions because of similar letters.

f. The proposed rule places the small business competition in the
position of having to go to its major competitor to obtain a
license to use GPR data for individual items contained in kits or
systems when a few items have been identified as GPR by the OEM.
The proposed requirement to provide the OEM notification of
customers which have signed Use or Non-disclosure Agreements
(227.403-7) gives the OEM further competitive advantage by being
made aware of all requirements and the identity of other companies
planning to bid on them. This is fraught with anti-competitive

problems for the small business manufacturer. The OEM are
oriented toward 1legal action and can well afford taking such
action. The cost to defend against these actions, which are

sometimes frivolous, can be ruinous to a small business. Right or
wrong the fear of legal action can run off the competition, delay
the outcome beyond the bid due date, or eliminate the small
business from the competition because the customer becomes aware
of the possible legal action and does not wish to be involved or
delayed. This is the real world in which we operate. Giving the
OEM more rights in technical data will worsen this already
difficult situation for small businesses.

g. Although the small business developers have aligned themselves
with the OEM on the Committee, there is nothing in the proposed
rule that improves their ability to have the OEM exercise their
claim for special rights on their item. The existing rule
emphasizes the right of subcontractors and lower tier developers
to exercise this claim to rights through the prime contractor.
Unfortunately, small business developers are anxious to
participate in - big programs and are easily dissuaded from
exercising this right with the system OEM. This is similar to the

wide spread practice of the OEM informally letting their suppliers
know their displeasure, and the possible business consequences of
quoting to the system OEM’s competition.

Before closing, a review of the package sent to selected Committees of
the House and Senate as required by PL 102-190, which included a copy of
the Committee report, also deserves comment in several areas: '

a. Reference to small business manufacturers as “replicators”
(page 12) or “companies that replicate parts” (page 16) is
degrading and is indicative of the disdain in which the Committee
and OEM hold this essential element of the US industrial base,
that in fact manufacture most parts used by the OEM and the
government.
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b. Although a minority report was submitted as required by PL 102-
190, inclusion of a thinly disguised rebuttal paper to the
minority report signed by several members of the Committee
(identified as Supplemental Comments) appears highly irregular for
inclusion in the Committee’s report. We support the thrust of the
minority report, although we are not members of the Independent
Defense Contractors Association.

c. It appears clear from the report that the Services did not see
the need for changes, but were overwhelmed by the majority or DoD
pressure and agreed to the majority positions as long as they did
not perceive any affect on the interest of their Service.

d. The opinion of the Small Business Administration regarding the
impact on small business manufacturers was largely ignored and the
actions required by the Small Business Regulatory Flexibility Act,
PL 96-54, to perform analyses was not performed. As these changes
will heavily impact small businesses, input and comments from

-small businesses should also be solicited in a small business

forum other than the Federal Register. It is clear that the
majority of small businesses, who will be impacted the most, were
unaware -of the pending rule change and the establishment or

existence of the Committee and its charter.
We trust that these comments will be helpful in
issue which FMS Corporation considers will
consequences on the US industrial base.

If there are any questions on these comments,
undersigned at (703)416-2577.

Very truly yours,

FMS Corporation

John M. Manzd
Vice President,
Washington Operations

JMM/mz
enclosure

your review of this
have far reaching
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Attn: Chlef of Ordnance

subject: Veticle Upgrade Program, Tender (NN

The following Informatlon Is provided conceming drawings submitted for Tender No.

| Is the
. owner of Intaliec y daeveloped for ine Family of Vehicles by '
B m Under the Berne Convention, {0 whlc! =ls a signatory, ‘kkﬁng
i )

is not required on the drawings to protact or secure a copyright In those drawings.

* Without proper parmisslon, copying of these drawings constitutes a copyright
Infringement ing

IR (¢ outhorizod (R o uso drawings
assoclated with thelr response to the Qi@ pgrade Tender . We have not
authorized any othar company In N o use these drawings for the tender. -

Please lat me know it you need any other Information conceming this matter.

Very truly yours,

Program Manager
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Grey Associates
1541 School Road Hatfield, PA.

August 3, 1994

Ms. Angelena Moy, OUSD(A&T)/DDP
Director Major Policy Initiatives

1200 South Fern Street

Arlington, VA. 22202-2808

Re: Pentagon Acquisition Reform
DAR Case 91-312

Dear Ms. Moy,

The proposed acquisition changes recommended by the 807 Group and published in the
Federal Register Monday June 20th, 1994 are disturbing both as a taxpayer and a women owned
small business concern. It is our humble opinion that all the work that has been done by both
industry and the government to date regarding cost savings and cost containment will be lost if the
Pentagon adopts the 807 Groups recommendations.

We fail to see the logic behind the recommendations made by the 807 Group in that as
taxpayers we pay for the development of a system which becomes public property and then
transfer the responsibility of the management of the system to the OEM who will have the legal
authonty to charge the government whatever they feel the market will bear.

To highlight what the current system accomplishes through competition we are presenting
arecent experience where the government had a requirement for a specific jet engine part, up
until now this item was procured as a sole source item. The OEM presented pricing which was
approximately twenty-seven percent (27%) lower than his previous pricing and awards. The
competition for this item was furnished by the small business community who had spent their own
monies, not the taxpayers, to qualify to manufacture this item and have the opportunity to present a
proposal. ‘

It is our opinion that if the 807 Groups recommendations are adopted the results will be a
monopoly by the OEMg', that will be reflected by inflated prices for parts and a complete
"lockout " of the small business community to bid competitively on all items controlled by the
OEMs'.

In closing we strongly urge you to reject the 807 Groups recommendations

Sincerely,

* Jean A. Grey

President



Michael W. Sales Senior Patent Counsel m

Subsidiary of GM Hughes Electronics

Building C1 M/S A126
Telephone: (310) 568-7028
Telefax: (310) 568-7834

August 19, 1994 VIA TELECOPIER

Attn: Ms. Angelena Moy, OUSD (A& T)/DDP
Deputy Director Major Policy Initiatives

Room C109 ‘

1211 S. Fern St.

Arlington, VA 22202-2808

Re: DAR Case 91-312
Dear Ms. Moy:

Find enclosed the comments.of Hughes Aircraft Company on the proposed rule
respecting Rights In Technical Data and Computer Software. We believe the proposed
rule has been fair in addressing a number of competing concerns. Our remaining
concern is the need to clarify certain areas in the proposed regulations regarding
copyright ownership, and simulation, so that there is no question that existing law and
regulations are not being changed by the proposed rules. Other comments are
basically housekeeping in nature.

Although there are certainly aspects of the rule with which we could take issue,
we have kept our comments to an absolute minimum so that our comments are taken
as seriously as possible.

We respect the tremendous effort which has gone into the proposed rules. We
believe, with these few clarifications, the rules should provide a stable framework by
which the contractor community and DoD can address these issues for years to come
without the previous friction and uncertainty.

| would be happy to discuss any of these issues over the phone or in person.

We are providing a copy of these comments by FAX and the original separately
by first class mail this date.

Sincerely,

Wb~

Michael Wt Sales
Corporate Patents and Licensing

o

MWS:rarg
ce. -{. V?lrglgi; ' Corporate Offices: 7200 Hughes Terrace

) : PO Box 80028, Los Angeles CA 90080-0028
Enclosure (310) 568-7200
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Comments To DAR Case 91-312 (all references are to DFARS 252 and
252.227-7013)

General Comments

A. We support the new policy in 227.403-4 that rights in technical data
for "undeveloped" items components and processes will be
determined by the source of funds used to create the data. This
provides guidance where there has been a longstanding gap in the
regulations and conforms the regulations to commercial practice. This
policy should be clearly stated to also apply to "undeveloped" software
in 227.5.

B. Existing DFARS Clauses 252.227-7034, 7038, and 7039 do not

appear in the proposed rule. An express comment that these clauses
are being deleted or an indication that they are being carried forward
would be appreciated.

C_ogyright Ownership by Contractor

Recognition that the contractor owns the copyrights in the existing 7013
"clause"”, para (e), should be retained in the proposed rule. We recommend
that the language in existing 7013, para (e) (1) - (4) be carried forward into
the new 7013 clause. We urge that proposed para (d) be rewritten and
retitled to address copyrights across the board, not just "Third party
copyrighted data". In this regard, the existing copyright "note" in para (e) (4)
is of major importance to contractors in that it clarifies that the Government's
copyright license is for "reproduction” "by or for" the U.S. Government and
thereby defines "Government purposes" under e(1). The proposed rule
would arguably omit these e (1) and e (4) limitations, and create the
misleading impression in some minds that copyrighted data and software
could be reproduced for the benefit of commercial parties or foreign
Governments. This does not seem to be the intent of the new rule since no
agreement or concurrence in so major a change can be found anywhere in
the Committee comments. Further, such a change would be economically
damaging to developer contractors who must increasingly depend on foreign
markets and commercial application of defense products and software to
sustain their economic viability in the current declining domestic defense
market.

We thus believe that the proposed para (d) would jeopardize an important
incentive to contractors who develope defense technology and increase
piracy of data and software in foreign and commercial markets. We strongly
urge that the present copyright language in para (e) be retained.



Definition of "Government Purpose"

The new definition is too ambiguous.

The proposed rule defines Government purpose as "any activity in which the
United States is a party, including agreements, sales or transfers by the U.S.
Government" (paraphrased). The current copyright clause (and patent
clause at FAR 52.227-12) limit the U.S. Government's license to essentially a
license "by or for" the U.S. Government, i.e. United States government
purposes. We believe Government purposes should continue to be limited to
contracts for the direct benefit of the U.S. Government. As in our previous
comment, we believe that the proposed change is significant and would
tremendously impact developers at a time when foreign and commercial
markets are critical to their economic viability and when these contractors, so

‘critical to our national security, are fighting for their economic lives. Also,

why should a contractor be deprived of a competitive edge in the foreign and
commercial market, even for unlimited rights data when the U.S. Government
has a royalty free license for its own purposes. Again, the Committee
comments carry no discussion on this expansion of the definition of
"Government purpose" compared to the prior provisions. Accordingly, we
believe it was not their intent to make such a fundamental change. We
therefore strongly urge that the proposed rule be clarified to limit Government
purposes to "contracts or agreements for which the U.S. Government is a
party and the end beneficiary".

Definition of "Developed".

We believe the proposed rule should not continue to sidestep recognizing
that "development" can be satisfied by computer simulation. Clearly, the
proposed rule and the existing rule all recognize that "development” need not
rise to the level of "actual reduction to practice”. However, under current
case law and as the attached legal opinion clearly demonstrates, there is no
per se rule against simulation being a reduction to practice. We respectfully

~ urge that the definition of "developed" be revised to indicate that a computer

simulation will be considered developed when the item, component, or
process, when working, conforms to the simulation except for "minor

‘modifications". We believe this change would recognize the tremendous -

strides made in simulation and avoid undue friction and litigation based on
basic unfairness and denial of commercial reality. '

We note that prior to having a working‘item, component or process, rights in
relevant data will be determined based on source of funding (227.403-4).

(End)
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KIRKLAND & ELLIS

A PARTNERSHIP INCLUDING PROFESSIONAL CORPORATIONS

300 South Grand Avenue, Suite 3000
Los Angeles, California 90071

Philip C. Swain _
To Call Writer Direct: 213 680-8400 Facsimile:
(213) 680-8412 213 626-0010

April 14, 1994

Via Facsimile

Michael W. Sales, Esq. William C. Schubert

Senior Patent Counsel Santa Barbara Research Center
Corporate Patents & Licensing 75 Coromar Drive

Hughes Aircraft Company Goleta, California 93117

7200 Hughes Terrace
Post Office Box 80028
Los Angeles, CA 90080-0028

Re: Actual Reduction to Practice By Computer
Simulation In Government Contracts

Dear Mike and Bill:

You have asked us whether a computer simulation of an
invention can constitute an actual reduction to practice for the
purposes of determining whether the invention is or is not a
"Subject Invention" under FAR 27.303(a).

The issue you have raised is a novel one which no court
has directly decided. It is thus not possible to predict with
certainty what a court would hold. However, properly instructed,
a court should hold that a computer simulation can constitute an
actual reduction to practice for the purposes of FAR 27.303(a)
and FAR 522.227-12(a) (6), provided there are adequate indicia
that the computer simulation reliably demonstrates the
workability of the invention for its intended purpose.

I. Background

According to Federal Acquisition Regulation ("FAR")
27.303(a) (1), all Government contracts must contain a "Patent
Rights Clause" granting the Government a royalty-free license
under patents for "Subject Inventions" developed in connection
with the contract:

The contractor may retain the right, title, and
interests throughout the world to each subject
invention... [but] the Federal Government shall have a
non-exclusive, nontransferable, irrevocable, paid up
license to practice or have practiced for on behalf of

Chicago Denver New York Washington D.C.
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" the United States the subject invention throughout the
worid.
FAR 52.227(b).
"Subject Invention" is defined in the regulations as
"any invention of the contractor conceived or first actually

reduced to practice in the performance of work under th{e]
contract; . . . ." FAR 52.227-12(a) (6).

You have posited the following hypothetical situation:

,vHughes simulates a novel and unobvious invention on a computer

prior to the execution of a Government contract. The invention
is actually built for the first time after the contract is
executed. The invention, upon being built, works for its
intended purpose as predicted by the computer simulation with
only minor modification, if any.

The issue is whether the computer simulation would
constitute a first actual reduction to practice such that the
invention is not a Subject Invention under the Patent Rights
Clause.

IXI. Discussion
A. Actual Reduction To Practice In General

The Federal Circuit has held, in the context of the
Patent Rights Clause in Government contracts, that reduction to
practice occurs "’/when it is established that the invention will
perform its intended function beyond a probability of failure,’
so that whatever minor adjustments thereafter required may be
considered mere perfecting modifications." Hazeltine Corp. v.
United States, 820 F.2d 1190, 1196 (Fed. Cir. 1987) (quoting . .
McDonnell Douglas Corp. V. Unlted States, 670 F.2d 156, 161 (Ct.
Cl. 1982)). However, if subsequent changes are necessary that
are of "critical importance to achieving the objectives of the
invention," then reduction to practice has not been shown.
Leesona Corp. v. United States, 530 F.2d 896, 910 (Ct. Cl. 1976).

The Federal Circuit imposes a "rule of reason" standard
in the determination of whether an actual reduction to practice

"has occurred. Holmwood v. Sugavanam, 948 F.2d 1236, 1238 (Fed.

Cir. 1991). This rule requires the fact finder to "examine,
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analyze, and evaluate reasonably all pertinent evidence" relating
to an alleged actual reduction to practice. Id. at 1239.

Testing of an invention under its actual intended
operating conditions is not required. The Court of Claims has
held that '

(i]n assessing the evidence bearing on a reduction to
practice question, an impossibly high standard should
not be exacted; rather, the practicalities of the
situation must be assessed and a determination made as
to whether, under the circumstances, the tests
conducted were sufficiently comprehensive to
demonstrate the workability of the device.

Bendix Corp. v. United States, 600 F.2d 1364, 1370 (Ct. Cl.
1979).

- Thus, "tests performed outside the intended environment
can be sufficient to show reduction to practice if the testing
conditions are sufficiently similar to those of the intended
environment." DSL Dynamic Sciences, Ltd. v. Union Switch &
Signal, Inc., 928 F.2d 1122, 1125 (Fed. Cir. 1991) (testing of
railroad coupling for caboose adequately simulated by tests on
freight car). See also, e.qg., Williams v. NASA, 463 F.2d 1391,
1399 (CCPA 1972) (laboratory testing of invention intended for
use in space adequately demonstrated workability of device for
intended purpose); Eastern Rotocraft Corp. v. United States, 384
F.2d 429, 431 (Ct. Cl. 1967) (ground testing of cargo net
intended for use in airplane adequately demonstrated workability
of invention).?

1 The purpose of the actual reduction to practice
requirement in the Patent Rights Clause is to provide the
Government rights where it funded the development of the
invention. McDonnell Douglas Corp. v. United States, 670 F.2d
156, 163 (Ct. Cl. 1982) ("One major aim of the Subject Invention
provision is to protect the Government from having to pay for
using an invention which it significantly helped to develop.")
Generally, where the Government has borne the risk of
demonstrating the invention’s utility for its intended purpose,
it is entitled to the right to practice the invention without
compensation to the contractor. On the other hand, where the

(continued...)
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B. Actual Reduction To Practice By Computer S8imulation
1. Precedent Wherein The Issue Was Raised

Properly interpreted, the foregoing authority
establishes that if there are sufficient indicia that Hughes’
computer simulation reliably demonstrates that the invention will
work for its intended purpose "beyond a probability of failure,"
then a properly instructed court should hold that an actual
reduction to practice occurred when the invention was simulated
on computer.

We have located only one case that has considered the
issue of whether a computer simulation can be an actual reduction
to practice. 1In McDonnell Douglas Corp. v. United States, 670
F.2d 156, 161 (Ct. Cl. 1982), the patented invention comprised a
flight guidance logic system for an antitank missile. McDonnell
had simulated the flight guidance system on computer prior to the
execution of a contract with the Government. The missile was not
actually built and flown until after the contract was in force.

McDonnell argued that the patented invention was not a
Subject Invention under the Patent Rights Clause because the
computer simulation constituted an actual reduction to practice
prior to the contract. The Court of Claims did not directly
decide whether a computer simulation could ever constitute an
actual reduction to practice under FAR 52.227-12(a)(6). Rather,
the Court held, on the facts of the case before it, that no
actual reduction to practice could have taken place prior to the
contract because actual flight testing of the missile
demonstrated "significant flaws" in the design of the flight
guidance system. These flaws conclusively demonstrated that the
computer simulation was inadequate to prove the workability of
the invention for its intended purpose. Id. at 161. Thus, the:
Court stated that "[t]ests which fail to simulate the varying and

1 (...continued) ‘
contractor has borne the risk of development, the contractor is
generally entitled to compensation for use of the invention by
the Government. Cf. Dowty Decoto, Inc. v. Dept. of the Navy, 883
F.2d 774, 778-79 (9th Cir. 1989) (item was "developed" by
contractor when contractor took the risk of investing money to
Eransform the invention from a speculative idea into a workable

tenm).
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multipie conditions of the invention’s intended environment will
not serve to prove the operability, stability and reliability of
the invention for practical use." Jd. at 162.

The trial division of the Court of Claims, in McDonnell
Douglas, did discuss without deciding whether a computer
simulation could be considered an actual reduction to practice.
In dicta, the Court stated that, "there is no valid basis for
refusing to accept computer simulations as the full legal
equivalent of an actual reduction to practice." McDonnell

Douglas Corp. v. United States, 208 USPQ 728, 733 (Ct. Cl. Tr.
Div. 1980). The full Court of Claims did not comment on the

" trial division’s statement in the course of its review. The-

statement does suggest that a court is likely to endorse the
argument that a computer simulation could be considered an actual
reduction to practice in appropriate circumstances.?

2. Application Of Precedent To Computer S8imulations

The reasoning in the McDonnell Douglas cases (both the
trial decision and appellate decision of the Court of Claims),
combined with the general legal principles discussed in part
II.A, ante, indicates that a properly instructed court should
hold that Hughes’ computer simulations constitute an actual
reduction to practice, provided there are adequate indicia that
the computer simulation reliably demonstrates the workability of
the invention for its intended purpose. However, because no
court has directly addressed the issue, it can not be said with
certainty that a court would so hold.

One persuasive indicia of reliability is whether
subsequent testing of a phy51cal embodiment of the invention
verifies the predictions made in the computer simulation that the
invention will work for its intended purpose without

2 In addition, a recent Federal Circuit case, Sewall v.
Walters, No. 93-1230, Slip Op. at 11 (Fed. Cir. Apr. 7, 1994),
held that a successful computer simulation of an invention, which
verified the operability of the inventor’s postulates, supported
a holding of a conception prior to the date of the simulation.
The issue of whether the computer simulation supported an actual
reduction to practice was not before the Court. However, the
Court’s reasoning may indicate some level of judicial acceptance
of computer simulations as evidence on invention issues.
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modifications of "critical importance to achieving the objectives
of the invention." It is also important that the computer
simulation mimic the varying and multiple conditions of the
invention’s intended environment.

If the computer simulation mimics the invention’s
intended environment and subsequent physical testing verifies the
simulation, then a properly instructed court should hold that the
computer simulation constituted an actual reduction to practice
of the invention.

If subsequent modifications are necessary to make the
invention work, the determination of whether a computer
simulation is a reduction to practice will turn on whether these
modifications are in the nature of "mere perfecting
modifications." 1If the modifications are mere perfecting
modifications, a properly instructed court should still hold that
actual reduction to practice occurred during the computer
simulation.

Oon the other hand, if subsequent testing of a physical
embodiment of the invention indicates that critical modifications
must be made to the embodiment that had been computer simulated,
then a court would likely hold that the computer simulation did
not prove that the invention was workable for its intended
purpose and therefore did not constitute an actual reduction to
practice.

In a close case, a court would probably entertain and
consider expert testimony on the issue of whether any subsequent
modifications were of "critical importance" or whether they were
"mere perfecting modifications."

C. The Physical Embodiment Requirement

Language exists in some older cases that a court may
interpret as holding that an actual physical embodiment of a
device is a prerequisite for a holding of an actual reduction to
practice. See, e.q., Eastern Rotocraft Corp. v. United States,
384 F.2d 429, 431 (Ct. Cl. 1967) ("Reduction to practice occurs
when the workability of an invention can be demonstrated.
Workability means that a physical form of the invention has been
constructed which functions.") However, if properly instructed,
a court should not regard this authority as requiring a per se
requirement that a physical embodiment must always be constructed
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to show an actual reduction to practice for at least four
reasons.

First, in Eastern Rotocraft and other cases containing
similar language, the courts were not presented with the facts
posited here; i.e., a computer simulation coupled with sufficient
indicia that the simulation reliably demonstrates the workability
of the invention for its intended purpose. While statements that
go beyond the issues presented in prior cases may be respected,
the Federal Circuit has stated that such statements do not
control later decisions where the issue is actually presented to

the court. Mallinckrodt, Inc. v. Medipart, Inc., 976 F.2d 700,
708 n. 8 (Fed. Cir. 1992).

Second, later case law indicates that the Federal
Circuit does not favor rigid, per se rules in the reduction to
practice analysis. The Federal Circuit favors a "rule of reason"
test, which requires the fact finder to "examine, analyze, and
evaluate reasonably all pertinent evidence" relating to an
alleged actual reduction to practice. Holmwood v. Sugavanam,
supra. The Federal Circuit’s adoption of a rule of reason test
cautions against application of any per se rules relating to
actual reduction to practice. Moreover, the Court of Claims’
prohibition in Bendix Corp. v. United States, supra, against an
"impossibly high standard" in view of the "practicalities of the
situation" suggests that a physical embodiment is not required in
appropriate circumstances. '

Third, in McDonnell Douglas, wherein the issue of
computer simulation was raised, the Court of Claims did not
decide the case merely by reference to a per se rule requiring a
physical embodiment. The Court’s analysis suggests that a
computer simulation could be considered an actual reduction to
practice as of the date of the simulation. See section II.B.,

ante.

Fourth, as recognized by the Court of Claims Trial
Division, technology has become increasingly reliant on computers
to forecast, as well as verify, operations of highly
sophisticated equipment. McDonnell Douglas, 208 USPQ at 733.
The Court’s recognition of this fact is even more true today than
it was fourteen years ago when the Trial Division’s opinion was
issued.
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Thus, a properly instructed court should not impose a
rigid, per se requirement that a physical device be constructed
as a prerequisite for a hold1ng of an actual reduction to
practice.

III. Conclusion

The hypothetlcal situation you have raised presents a
legal issue of first impression. It is thus not possible to
predict with certainty what a court would hold.

However, in the hypothetical situation that you posed

‘ whereln the physical embodiment of the invention works as the

computer simulation predicted, and the computer simulation
accurately simulated the environment of the invention, a properly
instructed court should hold that an actual reduction to practice
had taken place as of the date of the computer simulation.
Please do not hesitate to call if you have any |
questions or comments.
Very truly yours,

KIRKLAND & ELLIS

By:

1lig/ C. Swain
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TEL: (302)733-8801 August 10, 1994
FAX: (302)733-8844

Ms. Angelina Moy

DUSD (A&T)/ DDP

1211 South Fern St.
Arlington, VA 22202-2808

Dear Ms. Moy,

This letter is forwarded on behalf of the Integrated Dual-Use Commercial Companies
(IDCC) providing comments on DFARS Case 92-D010, the proposed rule to amend the DoD

. Federal Acquisition Regulation Supplement (DFARS) subpart 227.4 "Rights in Technical Data"

.\

and the corresponding clause DFARS 252.227-7013.

The IDCC is a consortium of large commercial companies. Its members are Alcoa,
Corning, Cummins Engine, Dow Chemical, Dow Coming, DuPont, W.L. Gore and Associates,
Hoechst Celanese, Honeywell and 3M. The IDCC believes that comprehensive changes are
necessary in the acquisition process to allow the government and its prime contractors to
purchase commercial products and services from commercial companies. The pending acquisition
reform legislation is expected to address some of the barriers that currently inhibit commercial
sales to the government. Regulatory reform of data rights is also essential. As product and data
developers, IDCC member companies invested approximately $4.7 billion in R&D in 1993.
Products or processes developed through this investment must be protected. Applicable technical
data must be restricted from release or disclosure to others, since the products, processes and data
represent the "life blood" of a commercial company's ability to compete on the world market.

The IDCC generally supports the positions taken by the Government - Industry Technical
Data Committee in its report to the Secretary of Defense. Our comments on the policy issues that
the committee identified as significant are as follows:

a. . Basis for Allocating Data Rights - IDCC members believe strongly that the data
creator owns the data and should have the exclusive right to license others.
Clearly, this is the case where the data was developed through private funding.
Where the government has fully funded the product or process, the government

¢/o Coopers & Lybrand . 1530 Wilson Boulevard . Arlington, Virginia 22209




should be able to receive data rights licenses that are needed consistent with its
objectives. Where funding is mixed, appropriate licenses could be negotiated.
However, it should be recognized that commercialization of products is served by
allowing product or process creators to exclusively market technology created
through private, government or a mix of funds. It should be recognized that
commercial companies often invest substantial funds over many years to develop
technology positions. This primary part of technology must be recognized. The
position taken by the committee is acceptable if it is clear that government rights in
data flow from a license granted by the data creator.

Definition of "Developed" - IDCC does not believe the current definition in
regulations, using the concepts of existence and workability, are consistent with
modern design and development practices. Computer aided design and
manufacturing techniques often eliminate the need to reduce designs to practice
and construct physical demonstrations to prove workability. Therefore, we believe
that the use of automated design techniques should be permitted to substitute for
the existence test, where it can be determined that simulation provides reasonable
assurance that the item can be built.

Background Systems/Engineering Systems - The position taken by the committee
whereby the expense definitions and treatment of indirect costs, which permit
background and engineering systems to be considered items developed exclusively
at private expense, is acceptable. Background systems, engineering systems and
the intellectual property of commercial developers must be protected in order to
encourage the availability of resultant products or services to the government.

Expense definitions and indirect costs. - The existing criterion of "Required for
performance”, which allows the government to claim unlimited rights in data for
products developed at private expense with concurrent performance occurring
under a government contract, is inconsistent with other statutory and regulatory
requirements and is not acceptable. In addition, the current criterion allows the
government similarly to claim unlimited rights where private funds were used by a
subcontractor to develop a product that was necessary in performance of a
contract or subcontract. The documented committee discussion on this issue was
on the mark, where it was concluded and recommended that this " required for
performance" criterion should be eliminated as the basis for the government
claiming unlimited rights. The committee position where all non-government
funds are considered private expense is clear and appropriate. Where mixed private
and government funding is involved, the IDCC agrees that the DFARS clause
252.227-7013, "Rights in Technical Data and Computer Software" should be
updated to reflect the concept of mixed funding.

With regard to the treatment of indirect expenses, IDCC strongly believes that all
indirect expenses represent the allocation of private funds and should be
considered private expenses. The Cost Accounting Standards preclude



inconsistent cost charging. The committee position in the work product
advocating that costs allocated to indirect cost pools should be considered private
expenses is appropriate.

Data Rights under Mixed Funding Situations - 10 USC 2320 requires the
government and its contractors to negotiate rights in data developed at mixed
expense. The experience of member companies is that too often government
contracting officers demand unlimited rights in these situations. While the issue
gets resolved, it often takes months of discussions and negotiations. The
government contracting officer's position of demanding unlimited rights and
refusing to accept a license'is inconsistent with statute and leads to the lack of -
confidence that a commercial supplier's rights will be protected from use by others.

The committee work product recommendation for adoption of government
purpose rights for a nominal 5 year period commencing with the award of a
contract to the data developer is acceptable conceptually, as long as provision is
also made for negotiation of other than a 5 year baseline where appropriate. The
purpose is to protect the rights of the product, process and data developer in its.
pursuit of commercialization. It must be recognized that the process of
commercialization cannot be tied to a 5 year period but must reflect the specific
circumstances associated with the contract, subcontract and product. In many
cases the committee position for a 5 year period will not be appropriate and this
should be recognized up front. We would also suggest for consideration changing
the start date from contract award to contract completion.

Commercial Items - IDCC members have very serious concerns with the
provisions of 10 USC 2320 that permit the government to use or disclose form, fit
or function data for commercial items. The disclosure of commercial data can
impact a company's commercial business. It is strongly recommended that the
existing DFARS 211 technical data requirements be replaced with a policy
requiring the negotiation of specific license rights in conjunction with commercial
items and that the policy prohibit the release of any commercial product data
without the developer's concurrence. Normally, the government should not seek
data beyond that which is customarily provided to commercial customers.

-Separate Treatment for Computer Software - The committee's work product,

which proposes to separate computer software and computer software
documentation from technical data requirements and further distinguishes between
commercial and non-commercial software provides a reasonable approach to
protect the interests of commercial companies.

Copyright Considerations - IDCC members do not believe the committee work
product position combining the copyright and data rights licenses will necessarily
clarify current regulations. Since the rights intended to be conveyed by data rights




and copyrights licenses are frequently not the same, it is recommended that the
rights be separately identified in appropriate regulations.

i. Marking Requirements - IDCC members strongly oppose the "mark or lose"
provisions contained in current regulations. The inadvertent absence of a marking
should not change the reasons for which data was provided, such as government
purpose rights. Continuation of these requirements places a burden on industry,
especially commercial companies, to ensure that every piece of data is
appropriately marked. Where commercial companies have provided data on
commercial products, it is strongly recommended that controls be established to
consult with the data creator prior to the release of data that is not marked to
preclude inadvertent release.

j. Contractors as Technical Data Repositories - IDCC member companies support
the committee work products approach whereby the government maintains data
repositories but allows the establishment of contractor data repositories when
consistent with defense agency procedures. One of the circumstances in which
commercial data repositories should be considered is for commercial products or .
processes, whereby the data developer would be the data repository and paid for
performing the service.

The IDCC position on computer software is consistent with the position on each data’
rights issue discussed above.

The Government - Industry Technical Data Committee recommendations as discussed in
its report, will provide significant improvement to current regulations on data rights. However, it
is also important that efforts be made to provide training to government technical, program and
contracting personnel with regard to data rights. As commercial firms, IDCC members often face
demands for unlimited rights, without the requester being able to articulate why the government
needs those rights. In the interest of promoting the use of commercial products, government
personnel should request only those rights which are needed. These rights must be obtained
through appropriate licenses. The regulations should clearly provide this guidance to contracting
officers.

We thank you for the opportunity to comment on the Government - Industry Technical

Data Committee report.
Sincerely, M
jl?r:nk Abbott

Chairman
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August 5, 1994.

Deputy Director Major Policy Initiatives
12C0O S. Fern St.

Arlington, Va. 22202-2808

Attn: Ms. Angelena Moy, OUSD (A&T)/DDP

Reference:DOD Proposed Rules, Rights in Technical Data; DAR Case 91-312.

The Independent Defense Contractors Association represents the
interests of many small companies that must rely on Government-
provided technical data in order to manufacture spare parts for the
Department of Defense. In our opinion, the proposed language that will

- govern how technical data will be acquired by the Government and made
“available to "non-developers" will effectively deny our members the

opportunity to continue to do business with the Government. It is no
secret that the Original Equipment Manufacturers have a concerted agenda
to re-capture the spare parts market in light of the down-sizing of major
weapon systems programs. Tor the past three years, we have observed
several initiatives on the part of OEMs to influence legislation and
regulation that would make it more difficult for DOD to maintain a
competitive environment for spare parts. Proposed data rights changes
are merely one of several priorities which, if enacted, will become a
welcome reality for them.

- The areas of the proposed language that we find pamcularly
objectionable are discussed below.

Under DFARS 227.403, "Noncommercial items or processes", and the
clause at DFARS 252.7013, "Rights in Technical Data - Noncommercial
Items", DOD would continue to be entitled to unlimited rights in data

101 S. Peyton St. ® Suite 201 ¢ Alexandria, VA 22314
(703) 683-6992 ¢ FAX (703) 684-0242



developed entirely at Government expense. DOD would, however, no
longer be entitled to unlimited rights in data required for the performance
of a Government contract. Moreover, DOD's technical data rights would turn
in large part upon whether development is charged to DOD as a direct or
indirect cost — a potential source of significant abuse. For example, let's
address the potential impact of the Section 807 committee proposal to
treat development charged to the Government as an indirect expense to be
paid for at "private expense". By deeming development paid for with
Government funds as being "private expense", DOD would sanction the use
of creative accounting to eliminate competition. Data rights would be
determined based upon whether development is charged to DOD as a direct
or indirect charge, rather than whether it is paid for by DOD. This is of
great concern because:

- most engineering'development expenses can be charged indirect;

- design engineering may be chargeable indirect;

- accounting systems can be structured to eliminate competition; and

- DOD underestimates the OEMs desire to regain the spare parts
market.

The easiest way for an OEM to assure itself of noncompetitive awards
would be to charge development expenses such as manufacturing
production and engineering expense (MP&E) to the taxpayer as an indirect
cost. After all, M P & E is recognized in the form for CASB disclosure
statements as an indirect cost, and most OEMs' already charge M P & E
indirect. The potential for abuse is apparent when one remembers that
most drawings provided by DOD for purposes of competing for aircraft
spare parts require additional information to comply with OEM
manufacturing processes. Examples of these OEM manufacturing processes'
are nondestructive inspection, heat treating, welding, etc. It is extremely
difficult and in many cases impossible to obtain source approval from the
military without the OEM manufacturing processes and the right to use
them. : |
. The OEM manufacturing processes referenced on drawings for military
parts are the same as those used for commercial aircraft. Therefore, it
would appear that either they may have been or could be :
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- developed with M P & E, charged to the Government as an indirect
expense, OrT; | '

developed at private expense , although development was required for-
the performance of a Government contract.

In either case the proposed revisions would deprive sources — other
than the OEM -- of essential data needed to compete. Even companies that
manufactured the part for the OEM would be out of luck. If théy had OEM
manufacturing process data they could be precluded by limited rights
legends from using it for direct Government work. The role of
manufacturing processes in creating competition is significant.

The loophole could be used to preclude competition not only for parts
for new weapon systems, but also for parts that have been competitively

‘purchased for many years. OEMs manufacturing processes are constantly

undergoing revision. An insignificant revision charged as indirect expense
would result in a missing link that prevents alternate sources from
competing. Under the proposed revision. OEM's could corner the market by
charging minor revisions to the Government as indirect expenses. DOD
would not obtain unlimited data rights even if the development reflected
in the revision was required for performance of a Government contract.
Moreover, even though only a portion of development is claimed to
have been at private expense, the Government would automatically have
only Government Purpose Rights (GPR) in the data for five years (see
DFARS 227.403.5(b) as opposed to unlimited rights unless otherwise
negotiated under existing regulations. Under the proposed regulations, an
OEM would be able to limit DOD to GPR data by paying for (or charging as
an indirect cost) an insignificant portion of development while the DOD

funds the rest. Although a competitor could use GPR data to cbmpete for

DOD contracts, it could not use it to compete for commercial or direct
foreign government sales (see recommended DFARS 252.7013)1)(11), (12).
Competition on DOD procurements would also be limited under the
Committee's recommended changes because there is no mechanism in

place or provided for to permit potential competitors timely access to GPR

data. Specifically, in order to compete, alternate sources need access to

pertinent technical data before a solicitation is issued to obtain necessary



. source approvals and to submit a timely bid or proposal. The absence of
competition will increase costs to commercial and foreign government
buyers. Since many direct foreign government sales are funded with U.S.
grant or aid funds, the Committee's recommendations would
correspondingly increase costs to the U.S. taxpayer.

In summary, while we have objections to many of the proposed
changes, we are most concened about the language that permits the
treatment of indirect costs as a private expense. Our recommendation is
that the existing language of the 1988 interim regulation be allowed to
govern how costs (whether direct or indirect) affect the question of data

rights.
W\dt{ "Aller
Wendy Allen ‘

Vice-President, Government Affa irs
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August 15,1994

Deputy Director Meajor Policy Initietives
1200 S.Fern St,. -
Arlinston,Ve, 22202-2808

ATTN: NMs.Ancelene Mov OUSD(A&T)DDP

Suhject: Procurement Reform DAR Cese 91-212

Dear Mr, Chairman:

Conpress is reviewing reform measures S.1587,H.R.2238, H,R., 3586,II,R, 1263
and H,R. 4328, While we agree that the procurement system is comnler,

it took many years to accomplish the many good features and ovportunities
for small business, women-owned business and minority firms.

A critical component of procurement reform increases the small nurchrses

value from $25000.00 to $100,000.00, Smell firms will be hurt if these
purchases are not adeauately publicized in the Commerce Business Deily or

the electronic equivelent, 'If it is not adequately publicized,small firms would
he preclnded from bidding; this reduced competition would raise the rovernments
procurement costs.

Maintaining the small business smaller purchsse reserve for purchases less then
$2500.00 is the bread and butter of many smeller operstions. While we maree thet
the paperwork should be minimel, this reserve is very necessary beceuse these firms
are often not able to compete for lerger federsl acmuisitions,

The requirement for detailed reporting for eny purchase of $10,000.00 or more
is necessary to messure the results of increasing the threshold.

The linking of the smrll ¢laims procedures to the simplified sceuisition
threshold from $10,000.00 to $100,000.00 would mallow » more efficient orocess.

The Defense Acquisition Pilot Progrem and the proposed waivers include eliminatins
small business set-agides, purchase reserves, snd, small disedvantared business
subcontracting. We oppose these proposeals, as they not only eliminete snecific
opportunities for small business, but, sdd to the convenience of estrhlished close
relationships in the administration. Waivers of statutes should not he underteken
so cagually, and, we oppose hlanket authority given to the Administretor of OFPP,
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6. We ovpose the allowing of individual egencies to establish their awn

market plece acceptance definition, This criteris should he in tune with
small business, and, not set stendards that are out of reach of meny

small firms, The COC program is a very successful sovernment initistive that
hes helped meny smell firms, It would not be productive to ellow develnnment
of procedures that would cencel the intended purpose of the COC nrogrem.

The development of technical deta informetion, and, whether the development cost
was cherged and paid for by the DOD 2s » direct or indirect charge, ghould

be determined available for competitive purvmoses, in the interest of smell
husiness and greater compvetition and reduced government coste. A cereful
snalysis of the impact on smell manufacturers must be made.

While reform efforts to simplify the procurement nrocess are endorsed,
we feel it must not be carried on the shoulders of smell business.

Verv truly vours,

JO=BAR Mfy,Lorporertinn

AM:1e
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KAYE, SCHOLER, FIERMAN, HAYS & HANDLER
THE McPHERSON BUILDING
. 90! FIFTEENTH STREET, N.W,, SUITE 1100
425 PARK AVENUE 18™ FLOOR
NEW YORK, NY 10022-3598 WASHINGTON, D.C. 20005-2327 NINE QUEEN’S ROAD CENTRAL
(212) 836-8000 _ HONG KONG
(852) 845-8989
1999 AVENUE OF THE STARS 1202) 682-3500
SUITE 1600 —_ SCITE TOWER, SUITE 708
LOS ANGELES, CA 90067-6048 22 JIANGUOMENWAL DAJIE
(3101 788-1000 FACSIMILE BEIJING
. (202) 682-3580 PEOPLE'S REPUBLIC OF CHINA
SQUARE DE MEEUS 30 1861) 512-4755
1040 BRUSSELS, BELGIUM
1322) 514-4300 FACSIMILE
NEW YORK 1212) 836-8689

WASHINGTON {202) 682-3580

LOS ANGELES (310} 788-1200
WRITER'S DIRECT DIAL NUMBER

’ : BRUSSELS (322) 514-4437

(202) 682-3590 HONGKONG  (852) 845-3682
(852] 845-2389

BEIJING (861) 512-4760

September 9, 1994

Ms. Angelena Moy

OUSD (A&T)/DDP

Deputy Director/Major Policy Initiatives
1200 South Fern Street

Arlington, Va. 22202-2808

. Dear Ms. Moy:

Enclosed are comments concerning the above-referenced amendments to the
Defense Federal Acquisition Regulation Supplement (Rights in Technical Data).

Re: DAR Case 91-312
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. PROVIDING COMPUTER SOFTWARE AND DOCUMENTATION
TO FOREIGN PARTIES AND INTERNATIONAL ORGANIZATIONS

The proposed amendments to the Defense Federal
Acquisition Regulation Supplement (Rights in Technical Data)
grant the government "government purpose rights" in computer
software developed with mixed funding.

"Government purpose rights" entitle the government to
release or disclose computer software and documentation outside
the government and to authorize persons to whom release or
disclosure has been made "to use, modify, reproduce, release,
perform, display, or disclose the software or documentation for
Uniﬁed States government purposes." 252.227-7014 (a) (11) [Emphasis
supplied.]

The term "government purpose", however, is defined as
"any activity in which the United States Government is a party,
including cooperative agreements with international or
multinational defense organizations or sales or transfers by the
United States Goverﬁment to foreign governments or international
organizations." 252.227-7014(a) (10) [Emphasis supplied.]

The proposed rule also expressly provides that; subject.
to Federal export controls and other national security laws and
regulations, the Department of Defense may release or disclose
computer software or documentation in which it has obtained
"unlimited fights" to foreign governments, foreign contractors,

and international organizations. Where the government has
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obtained software "for which restrictions on use, release, or
discloéure have been asserted" release and disclosure in
connection with foreign contracts is still permitted, but only if
the intended recipient has agreed to be bound by U.S. government
regulations governing the use, release, or disclosure of
restricted data. 227.503-16.

There are no other stated conditions on transfers to
foreign buyers. For example, there is no express requirement
‘that the government consider the impact of the transfer on the
domestic defense industrial base, nor is there any express
requirement that the government charge foreign users for access
to licensed softwafe.

Therefore, whether software and documentation is
obtained with "government purpose rights" or "unlimited rights,"
the U. S. government may assert the right to transfer it directly
to foreign governments or to others for the use of foreign
governments -- without charge -- and without regard to its impact
on the industrial base.

Two concerns are raised by the possible assertion of
such rights under these provisions.

First, software and documentation obtained with
"government purpose" rights -- purchased at U.S. taxpayer expense
for performance of U.S. government contracts -- should be limited
to uses by and for the United States government, not foreign

governments or foreign corporations.
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The justification for "government purpose" rights is to
facilitate the use of software and documentation by and within
the government, and to premote competition in U. S. government
procurements -- not to subsidize procurements by foreign
governments or foreign corporations.

Second, the possible exercise of "government purpose
rights" and "unlimited rights" to allow the use of government-
acquired software and documentation in support of contracts with
foreign governments or foreign corporations not only subsidizes
foreign buyers at the expense of the United States taxpayer, but
also deprives the software developer of valuable markets. By
turning costly software into a "free good," the government
destroys its value to the developer and discourages developers
from competing for U.S. gerrnment contracts.

Any use of this provision to confer a free benefit on
foreign buyers, at the expense of U.S. developers who could
otherwise sell such software in foreign markets, undermines U.S.
export policies and further contributes to our balance of trade
deficit. The risk of improper subsidies to foreign buyers and
the risk of lost export sales are particularly severe concerns
because the proposed rule would convert "government purpose"
rights into "unlimited rights" after five years. Such a
conversion may encourage the government to assert this authority
in support of commercial contracts with no eelorable claim to a

"'government purpose."
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The import of this provision was succinctly explained
in "supplemental views" submitted by a group of industry members

to the 807 report:

The government, after expiration [ocf the
government purpose rights] receives unlimited rights in
the technical data[,] thereby making that data
available on a world wide basis. The government
members of the committee presented a number of
justifications for this expiration, significant among
them being the argument that it was an intolerable
burden to maintain the security required on government
purpose rights for an indefinite period. 1In addition,
the expiration was included to give the spare parts
replicators greater opportunity to sell spare parts
directly to foreign governments. We believe that these
reasons are insufficient to justify an automatic
expiration of rights. The period should at least be
extended or, preferably, made indefinite to encourage
commercialization and provide support for U.S.

. industry. 807 Report, Supplemental Views of Certain
Industry Members, at 4. [Emphasis supplied.]

If the Defense Department is determined to claim
authority to transfer software and documentation to or for the
benefit of foreign governments, the exercise of this power should
be constrained. At a minimum, the government should charge
foreign users the market value of the software and documentation
it proposes to transfer. 1In addition, the Department of Defense
should be required to consult with the Department of Commerce
before authorizing any such transfer, in order to assess the
impact of the transfer on the defense industrial base, U.S.
balance of payments, and U.S. trade policy.

Although the government could, on its own initiative,

. refrain from asserting the right to give away software and

documentation in support of foreign contracts, amendment of the
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rule would provide firm guidance to agencies and contractors
alike. In either event, in.the ihplementation of these rules,
the use of government—héld licenses to subsidize foreign
government purchases.is a waste of limited and valuable
resources, and contrary to sound trade policies.

Therefore:

(A) the exercise of "government purposes" licenses
should be limited to uses by and for the Uhited States
‘government ; |

(B) the transfer of software and software
documentation by the U.S. government at less than fair market
value to or in support of a contract with a foreign buyer should
be prohibited unless the Agency head states that the transfer is
necessary to the national security interests of the United
States, with a presumption against such a finding in any case in
which the copyright holder is willing to contract with the
foreign buyer for purchase of the software and documentation at
fair market value; and

(C) consultation with the Department of Commerce
should be'required'before authorizing any transfer of software or
software documentation at less than fair market value, if the
transfer is to or in support of a contract with a foreign buyer
in order that the DOC might assess the impact of the proposed

transfer on the defense industrial base and U.S. trade policies.
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M/A-COM, INC.
1011 PAWTUCKET BOULEVARD
PO. BOX 3295

LOWELL, MA 01853-3295
(508) 442-5000 FAX: (508) 442-4380

September 8, 1994
Via Federal Express No. 1412304946

Deputy Director

Major Policy Initiatives
PDUSD (A&T) DP
Attn: Ms. Angelina Moy
1211 Fern Street, Room C-109
Arlington, VA 22202-2808
Phone: 703-604-5386

Re:  DAR Care 91-312
DFARS Rights in Technical Data
Comments on Proposed Rules of 6/20/94

Dear Ms. Moy:

Reference is made to the DFARS rules on rights in technical data that were proposed in

. the Federal Register of June 20, 1994. As prime contractor and subcontractor, M/A-COM, Inc.,
and its subsidiaries (“M/A-COM”) have supplied technical data and computer software to the
U.S. Department of Defense (“DoD”). M/A-COM is a leading supplier to the wireless
telecommunications, surveillance, and defense-related industries of radio frequency, microwave,
and millimeter wave semiconductors and components. Currently, one third of M/A-COM’s
business is for DoD applications. M/A-COM has several comments on the proposed rules. The
first two are the most important to us, but we feel strongly about all of them. Our comments are
as follows:

1. We strongly urge that a single set of data rights clauses be adopted for use by the
DoD and the non-DoD agencies of the US Government. M/A-COM is a medium-sized
Government contractor. We had total sales of $340 million in fiscal year 1993, of which between
43% and 50% were direct or indirect sales to the Government. It is disproportionately expensive
for a company of our size when compared to larger Government suppliers to have to set up, staff,
and implement procedures under two sets of extremely detailed data rights clauses. The penalty if
we don’t is the potential loss of our data rights to the Government. Whether we do or don’t, we
are at a very significant disadvantage compared to the many larger Government suppliers.

2. We strongly recommend that the complex restrictive marking requirements of
proposed rules 252.227-7013(f) and 252.227-7014(f) be deleted and that a single legend be used
whenever the Government has less than unlimited rights. The proposed rules have no less than six

different legends to use, depending on which of the following rights are granted: (1) government
‘ purpose rights in technical data, (2) limited rights in technical data, (3) special license rights in




technical data, (4) government purpose rights in computer software, (5) limited rights in computer
software, or (6) special license rights in computer software. Moreover, the appropriate legend
must appear (a) on the container or transmittal letter and (b) on every page where the restricted
data appears, and the restricted technical data on each page must be specifically identified by
clrclmg, underscoring, or noting. There may-be more than one type of rights on a given page,
requiring two legends and additional specific identification on each such page. This is absurdly
complex and burdensome, especially for medium-sized contractors such as M/A-COM. If we fail
to comply, the penalty is potential loss of our data rights. Just as under comment no. 1, whether
we comply, at disproportionate cost, or we don’t, we are put at a very significant disadvantage
compared to larger suppliers.

We have three specific recommendations. First, no specific identification by circling,
underscoring, noting, etc., should be required. Second, the legend should only be required on the
first page of the technical data or computer software. Third, there should be only a single legend
to be used, no matter what data rights (less than unlimited) are granted to the Government. A
suggested legend is as follows:

RESTRICTED GOVERNMENT DATA RIGHTS
Contract No.

Contractor Name

Contractor Address

The Government’s rights to use, modify, reproduce, release, perform, display, or
disclose technical data and/or computer software contained herein, or to permit
others to do so, are restricted by the above contract. Any person, other than the
Government, who has been provided access to all or any part hereof must
promptly notify the above contractor. Any reproduction permitted under the
contract of all or any portion hereof must also reproduce this legend.

This approach is sufficient in most commercial contexts and should be sufficient in
Government contracting. It puts a potential user on notice and provides him/her with the
contractor’s name and address so that he/she can inquire about the restrictions. Moreover, even
within the proposed rules themselves, such inquiry notice is contemplated by special license rights
legends.

3. As to identification and assertion of data rights in proposed rules 252.227-
7013(e)(2) and 252.227-7017(c), it should be enough for the contractor to identify the technical
data in which the data rights are asserted. The contractor should not also be required to identify -
the associated item, component or process. The contracting officer could ask for this information
on specific technical data if desired, but in most cases this additional level of detail is unnecessary.

4. Proposed rules 252.227-7016(c) and (d) effectively give the Government,
subsequent to contract award, unlimited rights in data contained in proposals, unless the offeror
imposes restrictions. This is backwards. The general rule should be that the Government has no
rights other than to evaluate the data unless otherwise provided in the contract, if awarded. This
is the present rule and it ought not to change.



5. . The proposed rules that prescribe the use of certain proposed contract clauses
seem to contemplate that, in a given contract, there will be either (a) commercial technical data
(or commercial software) or (b) non-commercial technical data (or non-commercial software).
(See, e.g., 227.406(a) prescribing 252.227-7013, 227.503-6(a)(1) prescribing 252.227-7014, and
227.402-3 prescribing 252.227-7015.) This may not be the case. A single contract may cover
both. Accordingly, insertions must be made in the prescribed contract clauses to make clear
whether commercial or non-commercial data is concerned. For example, “pertaining to non-
commercial items, components, or processes” should be inserted in the first sentence of 252.227-
7013(a)(14) after the word “information” or at the end of the sentence; and “pertaining to
commercial items, components, or processes” should be inserted in the first sentence of 252.227-
7015(a)(5) after the word “information” or at the end of the sentence.

6. As to data in which the Government is initially granted government purpose rights,
proposed rules 252.227-7013(b)(2) and 252.227-7014(b)(2) provide that the Government shall
have unlimited rights after five years, unless otherwise agreed. The present rule does not specify a -
default period after which the rights become unlimited. The present approach should be retained
or a much longer default period provided, e.g., fifteen (15) years, which approximates the 17-year
period of patent protection. Many, if not most technologies have a life of significantly more than

five years. :

7. We recommend that following badly needed clarifying sentence be added to the
“relation to patents” provisions (e.g., proposed rules 252.227-7013(b)(2) and 252.227-

7014(b)(2)):

To the extent that any patent rights clause contained in this contract such as
52.227-11, 52-227-12, or 52-227-13 applies to any invention described or -
contained in any technical data or computer software or computer software
documentation, the patent rights clause shall apply and this clause clause shall not

apply.

We thank you for your consideration of these comments. If time permits, a specific
response would be appreciated. -

Sincerely,

/. Bl

ph V. G. Bakkensen
Assistant General Counsel &
Intellectual Property Coordinator

cc: Kermit Birchfield
Bob Fucile

M:\100\G\GEN\43BLTD1.DOC
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August 15, 1994

Ms. Angelina Moy

DUSD (A&T)/DDP

1211 South Fern St.
Arlington, VA 22202-2808

Dear Ms. Moy,

This letter is to provide comments on DFARS case 92-D010. I am an independent consultant
working with commercial firms to enable them to accept government business without segregation of
activities. I am primarily involved with large commercial firms and specifically a group called IDCC
(Integrated Dual-use Commercial Companies). The IDCC Chairman will separately submit comments
regarding the 807 panel recommendations. The material that follows supports the fact that the proposed
changes are needed if the government is to tap the vast technological resources that exist in commercial
firms. This information was developed in doing research for an article that I am writing on commercial
firms doing R&D with the government.

_ Considering the leaders in each of the 37 industry groups from the 1994 Business Week R&D
Scoreboard, 95% of the firms that invest the greatest percentage of their sales in R&D do $2 mullion or
’ less in RDT&E with DOD. The two exceptions are 3M and Zenith.

68 % of the firms that invested the most dollars in R&D in each of the 37 industry groups had
less than $2 million in DOD RDT&E awards. These 37 firms invested more than $30 Billion in R&D in
1993. After eliminating the firms that invested more than $800 million (Boeing, GM, IBM, GE, 3M,
Motorola, Xerox, Intel, and AT&T - all firms that can segregate government R&D) those avoiding
DOD R&D contracts increases to 87 percent.

91% of the Fortune 500 Industrials had less than $2 milhon in RDT&E DOD awards. Why?

One of the major reasons that commercial firms are reluctant to do R&D with the government is
the fear of losing or tainting intellectual property that has been developed to provide the future of the
firm.

The sources of the above information are the 7994 Business Week R&D Scoreboard, The 1994
Fortune 500 Industrials, and the BNA publication titled 500 Contractors Receiving the Largest Dollar
Volume of Prime Contracts Awards For Research, Development, Test, and Evaluation, Fiscal 1992. 1
will be updating the above material and completing the article as soon as I receive the data for RDT&E
for fiscal 1993.

y this information is helpful.

Robert C. Spreng
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August 9, 1994

Department of Defense

Deputy Director Major Policy Initiatives

ATTN: Ms. Angelena Moy, OUSDA (A&T)/DDP
1211 Fern Street, Room C-109

Arlington, VA 22202-2808

Dear Ms. Moy:
Reference Federal Register 20 June, 1994 (59 FR 31584) which requested public comments on
proposed changes to the Defense Federal Acquisition Regulations Supplement regarding Rights in

Technical Data. Motorola appreciates the opportunity to provide the attached comments and
recommendations for your consideration in developing a final rule.

Very truly yours,

James E. Muehleisen

Motorola Inc., Government and Systems Technology Group
8201 E. McDowell Rd., P.O. Box 1417, Scottsdale, AZ 85252



August 9, 1994

The Intellectual Property Department of Motorola's Government Systems &

Technology Group (GSTG) has reviewed the Department of Defense proposed rule regarding
rights in technical data and computer software as published in the Federal Register, Vol. 59,
No. 117, June 20, 1994. In response to the proposed rule changes Motorola GSTG has the

following overall comments:

1. On April 6, 1994, the proposed regulations were forwarded to the
Senate Armed Services Committee from Deputy Secretary of Defense John
Deutch as a report containing the recommendations of the § 807 Government-
Industry Technical Data Committee. In the forwarding letter, Mr. Deutch remarks
that the recommendations satisfy an important goal in that they "do not affect the
ability of any contractor, including spare parts replicators, to use data
developed partially or totally with government funds to compete for U. S
Government contracts or subcontracts."

As a first comment, note that such a goal is achievable without
granting unlimited rights to the U.S. Government.

The Government itself has no need for rights beyond GPLR, and
GPLR treatment is consistent with the general royalty-free patent license for
Government purposes which the Government receives in patentable
intellectual property under FAR 52.227-12(JUN 1989).

Unlimited rights, which allow for non-Governmental uses, should be
beyond the regulatory interest and scope of the proposed rule.

Even if unlimited rights are granted to ostensibly benefit the spare / repair
parts contractors and subcontractors, the granting of unlimited rights to the
- Government has an extreme adverse effect on businesses that are data and
software creators (including small businesses). The adverse effect can be so
severe as to cause some businesses to refuse altogether to deal with the
Government.

A significant substantive change to stimulate business and to
improve the quality and innovativeness of the technology available to the
Government would be to eliminate unlimited rights in computer software
and technical data and to implement a rule providing only for limited or
restricted rights and GPLR.
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2. The proposed regulations address previous omissions in the
treatment of computer software (including the availability of GPLR, the
opportunity to segregate restricted rights code from unlimited rights code, and the
validation process regarding disputes in the marking of code) which is appropriate.

However, the proposed rule addresses those deficiencies by creating
a completely separate set of provisions dealing specifically with the rlghts
in computer software.

Because there is significant overlap between rights in technical data

_ and rights in computer software, however, the creation of a completely new

section unnecessarily complicates the regulation by making it excessively
long and redundant.

The same objective of complete coverage of rights in computer software
could have been accomplished more efficiently by making additions only to the
extent rights in computer software differ or require additional definitions. By
determining rights in computer software using the same definitions and rules as for
technical data (to the maximum extent possible), and clearly pointing out where
the treatment of computer software differs from the treatment of technical data, the
user would have explicit clarification as to distinctions in treatment. As the draft
rule is proposed, such distinctions are discernible only by detailed study and
comparison of the technical data and computer software sections.

3. The followmg are viewed as potentially negative changes in the
proposed rule:

a. the proposed rule states that private expense includes costs
not allocated to a Government contract; there would appear to be potential
ambiguity in cost accounting which might cause a problem--also, this language
may invite contractors to selectively charge imponant developments to other than
Government contracts in a sub-optimum manner in order to protect key
technology;

b. the data developer is obliged to identify and list data at the
outset of the contract on which it will place restrictions on use, release, or
disclosure; the developer can enlarge the listing during performance of the
contract only (i) based on new information, or (i) to correct inadvertent omissions
which would not materially affected the source selection decision.

These proposed changes are significantly more burdensome and onerous
than the current rule which allows the contractor to protect items, components,
processes, or code different from that proposed at contract award if the developer
gives notice before committing to the use of such items, components, processes,
or code.
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4. Notwithstanding the above, the following are viewed as
positive changes. In comparison with the current rule, the proposed
regulations provide:

a.  additional clarification that developments accomplished with
costs charged to indirect cost pools will be treated as development at private

expense;
b. much greater clarity with respect to definitions related to
computer software;
C. for the availability of GPLR automatically for items,

components, or processes developed with mixed funding (rather than the
contractor asking for such rights, along with negotiation); moreover, the five year
period of GPLR can be extended by negotiation;

d. recognition of segregability or separability, under which the
rights determination to modifications of particular items, components, or
‘ processes, or code are distinguished from the rights determination to the items,
components, or processes; and

e. for the elimination of acquisition by the Government of
unlimited rights if the development of items, components, or processes was
“required for the performance of a government contract or subcontract".



August 26, 1994 g ’/ N

Ms. Angelena Moy

OUSD (A&T)/DDP

Deputy Director Major Policy Initiatives
1200 S. Fern Street

Arlington, VA 22202-2808

Dear Ms. Moy:

The undersigned industry associations appreciate the opportunity to comment on the
proposed rule on Rights in Technical Data which was published in the Federal Register on
June 20, 1994. We commend the efforts and results of the "807 Committee”. In our
judgment, the proposed rule developed by the Committee reflects a considered treatment of
the issues and the interests of both Government and private industry. It reflects reasonable
compromises and practical solutions to many of the issues and problems inherent in the current
interim regulation. :

The 807 Committee product is the culmination of a ten-year effort to implement
statuory provisions enacted in 1984 and codified at 10 U.S.C. 2320 and 232]. These provisions
were enacted in part as a result of diverse regulations promulgated by the Military Services
in the early 1980s, and were intended to achieve uniform regulations which balanced the -
* interests and rights of the government and the creators of technical data. Several attempts
to develop such regulations eventually resulted in the current (1988) interim regulation.
However, this regulation did not achieve a fair allocation of rights, and industry was
unsuccessful in its efforts to effect modifications.

Congress intervened to resolve this stalemate by including in the FYI992 DoD
Authorization Act a provision directing the formation of a Federal Advisory Committee, which
came to be known as the 807 Committee. The Committee provided a public forum in which
representatives of all groups interested in technical data rights could meet and negotiate as
equals. The Committee charter and format allowed the parties to fully discuss, debate,
negotiate, and otherwise explore the needs, limits and views of each of the participants.

The final Committee work product, achieved only through extensive negotiations and
compromise, does not and could not fully satisfy every individual or group. It is, however,
the well-reasoned effort of dedicated representatives of every group and constituency impacted
by the regulation, and represents a major advance in fairness of treatment of the creators’
rights in technical data. We strongly believe the proposed regulation is a significant
improvement over the current interim regulation, and should be the baseline for any future
improvements.

We therefore recommend that the proposed regulation be adopted without substantive
changes at this time. It is a significant improvement in the decade-long attempt to balance
the interests and needs of the creators of technical data (many of whom are represented by
the undersigned associations), the users of technical data, and the Government, and reflects the
extensive debate and compromise among the 807 Committee members. Any substantive
modifications made at this stage of the process, especially changes to accommodate the narrow
interests of any particular group, will destroy the hard-won consensus of the Committee and
the improved regulation it has produced. We would strongly oppose any final rule that undid
the 807 Committee’s work. If any substantive changes are considered, we urge that the 807
Committee be reconvened to discuss and resolve such changes at a public hearing.
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Some of the more significant compromises and concessions made by the creators of
technical data in developing the proposed regulation are listed and briefly discussed in
Attachment A. ‘

These clearly illustrate the commitment of the 807 Committee to correct some of the
inequities in the 1988 interim regulation and to develop a more balanced treatment of data
rights as directed by Congress in 1984.

Finally, while we urge adoption and promulgation of the 807 Committee product to
replace the current interim regulation, we also believe that there are a number of issues --
some treated by the proposed regulation, and some not -- for which the final words have not
yet been written. Some of these issues are noted in Attachment A, and these and others will
become apparent as technology, statutes, business practices, and procurement policies evolve.
Some were beyond the scope of the Committee’s efforts, and some may be created by the new
regulation itself. We have attempted to outline these future concerns in Attachment B, and
pledge our respective organizations to continue the cooperative Government/industry effort to
build on the work of the 807 Committee and ensure that the regulations continue to reflect
a balanced allocation of rights in technical data.
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Kenneth McLennan
Manufacturers Alliance for Productivity
and Innovation

Bettie S. McCarthy
Proprietary Industries Association




ATTACHMENT "A"

AREAS OF COMPROMISE

¥ EXPIRATION OF "GOVERNMENT PURPOSE RIGHTS" LICENSE

The proposals require that the Government be granted this license automatically whenever an item,

component, or process (ICP) is developed with "mixed" funding. During a five (5) year period,

starting with contract/subcontract award or modification, the creator of the related technical data has

the exclusive right to commercialize the ICP. After that period expires, the Government is entitled

Lo an unlimited rights license in the ICP, without regard to the contribution or interests of the
eveloper.

In most cases, the period of exclusivity will be too short, making it unlkely that a
contractor/subcontractor will be able to capitalize satisfactorily on its private investment. Further,
upon expiration of the five (5) year period, the technical data is available on an unrestricted world-
wide basis. As a consequence, the domestic industrial base could lose a oompetmve advantage to
- subsidized foreign competition.

While the time period appears to be negotiable, there is no incentive for the Contracting Officer to
negotiate and many barriers exist which the Contracting Officer could use as excuses to avoid
negotiation. Further, the Contracting Officer is not encouraged by any policy guidance in the
regulatory text to extend the period in order to encourage commercialization of the technology or to
reflect the private investment of the contractor/subcontractor. As a consequence, not only will private
investment be discouraged, but the best private developments of Industry may not be made available
to the Government.

¥ DEFINITION OF "DEVELOPED"

The definition, as it applies to items, components, and processes (ICP), ignores the reality of
commercial computer aided design, manufacture and simulation practices. The definition is
unreasonable since it requires the existence of a prototype before the ICP can be deemed to be
"developed" and before the technical data depicting the ICP is protectable as "limited rights" technical
data.

Contractors and subcontractors are reluctant to spend private funds on any development where the
cost of prototyping is prohibitive. ~ Additionally, modern manufacturing techniques often make
"traditional” prototyping superfluous. For example, the Boeing 777 was designed using new computer
aided processes which minimized prototyping. Thus, some of the most innovative concepts regarding
new ICPs may not be disclosed to the Government because of the uncertainty of the scope of
protection of the related proprietary technical data.




The definition, as it applies to “computer programs", also fails to recognize the value of computer
software before executable code is tested on a computer. With current software development
techniques, coding has become more mechanical. At times software creates other software, once
the logic requirements of the software have been determined. The value of software is maximized
-- not when it has run on a computer -- but when the logic requirements have been ascertained and
“reasonable persons skilled in the software "art" believe that the software will work as intended."

For those reasons, Industry representativesl on the Section 807 Committee recommended that the
definition of "developed" require that the ICP "exist and/or be workable" not "exist and workable".

The definition problem as it relates to ICP is equally applicable to software. Hence, the deflnmon
of software must ultimately be revisited as well.

¥ LACK OF EFFECTIVE IMPLEMENTATION OF DATA REPOSITORIES

The proposal includes a new policy recognizing the need for a system wherein prime contractors
make procurement data available to prospective offerors and contractors. However, the policy
statements are equivocal and do not establish any implementing mechanism to achieve the policy
requirements.

¥ EXPANDED "RESTRICTED RIGHTS" LICENSE IN NON-COMMERCIAL COMPUTER
SOFTWARE :

The proposal now permits third parties (who may be competitors of the original contractor or
subcontractor) to have access to and the right to modify non-commercial computer software. Most
developers firmly believe that the expansion of this license (the minimum license that may be granted
in privately developed software) is a strong disincentive to the private development of new and
improved software only for the Government. While it is not improper for the Government to demand
an expanded restricted rights license in non-commercial computer software, we view it as bad policy.

¥ PAPERWORK BURDENS AND COMPLEXITY

The proposed clause at 252.227-7014, coupled with the proposed clause at 252.227-7019, requires,
for the first time, the creation and maintenance of records and a system for proving the exclusive
private development of computer software. In the past, the parties could simply agree that the
Government would be granted a restricted rights license in non-commercial computer software (see
the 1988 interim rule at 252.227-7013 (c)(1)(i)). Under the current interim rule, the only record that
the contractor/subcontractor has to maintain is a copy of the license agreement that was made part
of the prime contract.

The proposed clause at 252.227-7028 requires the tracking of individual items of technical data and
computer software previously delivered, or to be delivered, to the Government. This new requirement
will necessitate the creation and maintenance of new records and expensive systems. In contrast,
under the 1988 interim rule at 252.227-7028, contractors and subcontractors only have to identify
compilations of technical data previously delivered to the Government, not individual items of
technical data.




If these paperwork burdens are maintained in the final rule, the requirements should be prospective
only. Records cannot be maintained if they were not created in the first instance. Neither the
contractor/subcontractor nor the Government can afford to research retroactively and create the
records which will be required by the proposed regulations.

Finally, there are complex marking requirements for both technical data and computer software. In
the case of technical data, the restrictive legends must be placed on every page containing technical
data deliverable to the Government with less than an unlimited rights license. That requirement will
minimize the quantum of useful information that may be disclosed on a document page or on a
drawing. In the case of non-commercial computer software, restrictive notices that "interfere with or
delay the operation of computer software” are prohibited (see proposed regulation at 252.227-7014
((1)). This last reqmrement places the contractor or subcontractor in an unreasonable position.
Marking is required in order to protect the software, but under certain circumstances, marking is
prohibited. More flexible marking requirements are needed.




ATTACHMENT "B"

FUTURE CONCERNS

¥ TREATMENT OF "COMMERCIAL ITEMS"

Current DoD policy encourages the acquisition of commercial items and their derivatives whenever
those items satisfy or can be made to satisfy the needs of the Government. (See, for example, the
Memorandum of SECDEF William J. Perry, "Specifications & Standards - A New Way of Doing
Business", June 29, 1994.) Many of these acquisitions will not be possible unless made on a.
commercial basis. The proposed clause at 252.227-7015 ("7015 clause") does not comport with
DoD's own present policy and direction. ‘

For example, under the proposed rule, flowdown of the "7015" clause to preexisting suppliers and
subcontractors is mandatory. The "7015" clause is not negotiable as are all other proposed clauses.
Further, the license rights granted the Government in the "7015" clause are inconsistent with those,
granted to commercial customers. Finally, if commercial items are not exempt from 10 U.S.C. 2320

“or 10 U.S.C. 2321, a commercial vendor will be obligated to prove that its proprietary technical data

pertains o a (commercial) item that was developed exclusively at private expense.

The right of the Government to require a contractor or a subcontractor to prove exclusive private
development of a commercial item is based upon statute and is one of the greatest impediments to
the acquisition of commercial items by the Government. The Section 807 Committee elected not
to recommend statutory changes to 10 U.S.C.2320 or 10 U.S.C.232I. However, acquisition reform bills
currently pending in Congress may have a direct impact on the current proposals, especially in the
area of commercial items. Any statutory reforms promulgated by Congress and the Clinton
Administration should be incorporated in the proposed rule before it is made final.

¥ COMMERCIALIZATION OF TECHNOLOGY

The current proposal provides insufficient encouragement to commercialize federally funded
technology. The Reagan Administration’s Executive Order 12591 and the Clinton Administration’s

_polices, announced during the late stages of the deliberations of the Section 807 Committee, state

that consideration should be given to limiting the Government's use of technical data and computer
software .to "government purposes” only. The "developer" of the data and software should be
encouraged to commercialize the technology it develops with federal funds.  While the current
proposal provides equivocal support to the commercialization of mixed funded developments, there
is no affirmative policy guidance in the proposed regulatory text regarding the commercialization of
federally funded developments.

The current proposals grant the Government an unlimited rights license in data pertaining to items,
components, and processes and computer software developed exclusively with government funds.

_That places that data and software at risk of loss o foreign competition and does not provide the

original contractor or subcontractor with sufficient incentives to commercialize the technology.




¥ NEW DIGITAL DATA ENVIRONMENTS

The proposed marking requirements fail to take into consideration the creation of electronic data
bases (i.e., CALS Implementation Guide). Also, the subsequent use, storage, and delivery of
individual data elements from such a data base (i.e., Contractor Integrated Technical Information
Service (CITIS)) needs to be examined more closely. For example, the proposed marking
requirements contemplate the use of a paper or microfilm media (hard copy). In a digital
environment (diskettes, computer tapes, optical disks, computer memory), these requirements will be
unworkable and unwieldy.

In another scenario, a digital drawing may be viewed on the screen of a computer workstation in
such a manner that any restrictive legend may be avoided and not seen by the user. When
downloading the drawing to a printer, the legend may not be printed. When extracting salient
information from a digital drawing, the restrictive legend might not be extracted. Thus, technical data
that may have initially been properly marked may not be effectively marked when a user accesses
the data or uses it as intended in a digital environment.

The proposed regulations do not appear to have carefully considered the problems that will be
experienced in the new digital environments. These issues will have to be confronted as CALS
- and CITIS requirements are implemented within the defense contractor community. Failure to do
so will result in inequitable and inappropriate use, and unwarranted disclosure of contractor and
subcontractor proprietary technical data and computer software.
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RICHARD W. OJA

Consultant
Aerospace Prime & Subcontracts -

August 8, 1994

Deputy Director Major Policy Initiatives
1200 S. Fern Street
Arlington, VA 22202-2808

ATTN: Ms. Angelena Moy, OUSD (A&T)/DDP
Subject: Data Rights/DAR Case 91-312

Please consider the following comments to the DFARS proposal, 59 FR 31584, June 20,
1994 as included in the CCH Government Contracts Service revision Number 1245 dated
July 27, 1994. These include typo's as well as a few substantive comments.

1. 227.403-3 (c) - In first line, correct the 2nd "to" to read "the".
2. 227.403-5 (b) (ii) - The "(ii)" needs to be moved to the left 2 spaces.

3. 227.403-5 (b) - The word/term "research contract" is not defined elsewhere. Is
research intended to be limited to mean "research” as included in the term "experimental,
developmental or research work"? '

4, 227.403-6 (d) - The word "contractors" should read "contractor”. Alternatively
the phrase "of its contract” could be revised to read "of the contract”.

5. 227.403-7 (b) - The phrase "Government contractors which require" should read "
Govemnment contractors who require". '

6. 227.403-8 (b) - In the 1st sentence, 4th line. revise the phrase "firm requiremeﬁt
technical data" to read "firm requirement for the technical data".

7. 227.403-8 (b) - In the 1st sentence, 5th line, insert a comma "," before the word
"but".

7. 227.403-9 (a) - In the 1st sentence 4th line, move the commas to read "to grant or
obtain for the government, license rights". '

8. 227.403-9 (a) - In the 4th, 5th and 10th lines the word "government" should be
capitalized to read "Government". This should be consistently use where it is applicable.
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9. 227.403-10 (a) (3) - In the 1st sentence, the phrase "attached to its contract should
read "attached to the contract".

10. - 227.403-10 (b) - Capitalize the word "The" at the beginning of the sentence.

11.  227.403-10 (b) (i) - The wording after the 1st phrase is awkward and could be
revised to read "A contractor who desires to restrict the Government's rights in technical
data to place restrictive markings on the data. It also provides instructions for the
placement of the restrictive markings, and authorizes the use of certain restrictive
markings. The word "certain" could be changed to read "specific".

12.  227.403-10 (b) (2) - In the 1st sentence, line 4 and 5, there seems to be a wording
problem in the phrase " in which the Government has previously obtained rights with the
Government's pre-existing rights in that data". Is a word missing between "obtained" and
"rights"? I believe this is intended to reflect the requirement in 252.227-7013 (f) (5), but
there is something wrong.

13.  ~ 227.403-10 (c) (1) - In the 2nd sentence. change the period "." to a comma ","
after the 1st phrase.

14.  227.403-12 (a) (1) - Reverse the order of sentences 2 and 3 and then delete the
word "also" in the phrase "is also a nonconforming marking."

15.  227.403-12 (a) (2) - In the next-to-last sentence, revise the phrase "correct any
nonconforming markings" to read "correct or strike any nonconforming markings.” Also
revise 252.227-7013 (h) (1) to be consistent. It is both cost effective and expedient to
permit the Government to "correct or strike” an improper restrictive marking,

16.  227.403-12 (b) (2) (i) - Reverse the order of the 1st phrase in the sentence to read
"Correct or strike”. This makes it consistent with the order used elsewhere.

17.  227.403-12 (b) (2) (ii) - In line 2, insert the words "or striking" after the word
“correction”

18.  227.403-13 (c¢) (1) (iii) - In the 5th line , the phrase "in the software" seems to be
incorrect. It should be revised to read "in the technical data".

However, since 227.503-13 (d) (2) incorporates "the guidance at 227.403-13" the phrase
could be revised to read "in the technical data or software.” NOTE: This is the type of
problem which was intended to be eliminated by having separate treatment for computer
software. Ihave not specifically reviewed the computer software regulations for any other
incorporation by reference areas.

19.  227.403-14 (a) (1) - In the last line correct the spelling of the word "contract".

A2,



20.  227.403-15 (b) - The "(b)" is missing and should be inserted prior to the beginning
of the sentence "10 U.S.C. 2321 permits...."

21.  227.503-10 (b) (1) and (2) - The same issues noted in Items 11 and 12 above
apply here. . ‘

22.  227.503-12 - The same issues noted in Items 15, 16 and 17 above apply here.

23, 252.211-7012 (b) (3) - Paragraph "(3)" is duplicated in its entirety and should be
deleted.

24, 252.227-7013 (b) (6) - The release from liability provision is the MAJOR
PROBLEM with the proposed data rights provisions. Ihave been following the new data
rights regulations as they have evolved over the past few years and this is the first time
that I've noticed a release provision like this. I would like to know more about this
particular item and would appreciate hearing from someone who has some current insight.
I would appreciate having someone call me at (714) 733-9104. My FAX uses the same
number. ‘ : .

This release provision should not be accepted by an innovative contractor or
subcontractor who agrees to deliver technical data with restrictions. As I see it, this is the
only unacceptable provision in the entire proposed data rights regulations. The 252.227-
7013 clause is the basic data rights clause and it is a mandatory clause in all solicitations
and contracts for noncommercial items when the successful offeror/s/ will be required to
deliver technical data. The problem occurs only when the technical data will be delivered
with restrictions.

The problem is that the proposed release expressly absolves the Government (and also the
higher tier contractors in Subcontract situations) of liability for any wrongful use by other
parties of data which was delivered with restrictions ( i.e. Government Purpose Rights or
Limited Rights data). This is because: 1) the contractor expressly agrees to release the
Government from liability for any third party (or fourth party or more) violations, and 2)
the contractor expressly agrees to look solely to the party who has violated the rights of
the contractor. Both the Government and the higher tier contractors ( i. e. the Prime
contractors) are ostensibly off the hook and the small innovative subcontractor, who is in
the least favorable position to seek legal relief, is on the hook. I prefer to leave the
situation as it currently is and leave the owner of the data with all of the currently available
contract and legal remedies. The small innovative subcontractor will be reluctant to
deliver limited rights data unless the release provision is either deleted or modified.

NOTE: This same issue also applies to 252.227-7014 (b) (6) and 252.227-7018 (b) (7).

25.  252.227-7013 (b) (6) - In the second line, capitalize the word "Government".



26.  252.227-7013 (e) (3) - The Identification and Identification Attachment is poorly
placed on the page which makes it difficult to understand. There is no reason to present
the Attachment in 4 columns. Column 1 would generally require a listing of the data.
However, columns 2 to 4 would generally require only one entry (assuming the same
information would apply to all of the listed items in column 1). It would be easier to
understand if the Attachment is presented in one column in the regulations.

It might also help to separate the 1st sentence of the narrative from the title (Make the t1t1e
all caps) to make it clear that "IDENTIFICATION AND ASSERTION OF
RESTRICTIONS ON THE GOVERNMENTS USE, RELEASE OR DISCLOSURE OF
TECHNICAL DATA" is the title for the Attachment.

I also recommend shortening the title to "IDENTIFICATION OF RESTRICTED USE
DATA" to also save a great deal of space whenever the Attachment is descnbed m
contract documents.

I understand the proscribed wording for the Attachment is intended to be mandatory.
However the 4 explanatory notes are not necessary. It would help prevent future
misunderstandings if there is a note which states " The 3 explanatory notes (*, **, ***
and ***) are not required to be included as part of the Attachment." This would leave it
open as an altermative when a Prime Contractor prepares the Attachment as a form to be
filled in by a lower tier Subcontractor.

27.  252.227-7013 (h) (1) - In line 8, add a period at the end of the 1st sentence (i.e.
after the phrase "on Technical Data".).

28.  252.227-7013 (h) (1) - In line 11, change “correction or cancel” to read "correct or
strike". Use of the word "strike" is preferred to using "cancel” and is consistent with the
use of the word "strike" in 227.403-12 (a) (2). Also add the wording from 227.403-12 (a)
(2), "When it is impractical to return technical data for correction, contracting officers
may unilaterally correct or strike any nonconforming markings." (also see Item 15 above).
In many cases it is more cost effective for the contractor to send a FAX authorizing the
Government (or higher tier contractor) to correct or strike nonconforming or unjustified
restrictive markings.

29. 252, 227-7013, ALTERNATE I - Add an introductory statement, "As prescribed i in
227.403-6 (b), add the following paragraph to the basic clause:".

30.  252.227-7014 (b) (6) - The comments in Items 24 and 25 above also dpply.

31.  252.227-7014 (e) - The comments in Item 26 above also apply.



32.  252.227-7014 (f) (1) - In the 2nd sentence, insert "transmittal document or" before
the word "storage container. This makes it consistent with 252.227-7013 (f) (1).

33.  252.227-7015 - The title to both this paragraph and the clause should be revised to

read, "Rights in Technical Data-Commercial Items" and "RIGHTS IN TECHNICAL
DATA-COMMERCIAL ITEMS" respectively. This gives commercial items the same
stature and makes it consistent with 252.227-7013, 252.227-7014 and 252.227-7018.

NOTE: I prefer to relocate all of the Rights in Technical Data-Commercial provisions
immediately after the Rights in Technical Data-Noncommercial Items. This would glve
Commercial Items a more equal status with Noncommercial Items.

34.  252.227-7016 (c) (2) - Insert ,"Rights in Technical Data-Commercial Items" after
"Computer Software Documentation,". The Commercial Items should also be included in
this paragraph.

35.  252.227-7017 (a) - In line 2, insert "the" prior to the word "following'.
36.  252.227-7017 (d) - The comments in Item 26 also apply.
37.  252.227-7017 (d) - The comments in Item 26 also apply.

38.  252.227-7017 (d) - The Attachment includes a 5th explanatory note (i.e. "*****
Enter "none" when all data or software will be submitted without restrictions.") which
should be deleted to make it consistent with 252.227-7013 and 252.227-7014. It is much
more efficient to require the Attachment only when an offeror intends to include a
restrictive marking on any data to be delivered under a proposed contract. In the vast
majority of solicitations there will not be a requirement to submit an "Attachment".
Applying this logic further, there is no reason to require an "Attachment" in a contract
which would state "none".

39. - 252.227-7018 (b) (7) - The comments in Item 24 also apply.
40.  252.227-7018 (e) (3) - The comments in Item 26 also apply.

41, 252.227-7018 (k) (4) ALTERNATE - Add a "I" after the word "ALTERNATE"
in the title.

This concludes my comments. When I first decided to respond I did not envision all of
this detail. I'm sure many of the items have been brought up by others.

Most of my contract clients are small innovative subcontractors and data rights is an
important part of my consulting business. It was also important for over 25 years when I
previously served as Director of Contracts for the Aerospace Group of Parker Hannifin
Corporation.




I am available if there are any questions regarding the items which I commented upon.

Sincerely,

Richard W. Oja, CPCM




BIOGRAPHICAL SKETCH: RICHARD W. OJA

* B.A. (Business) from Michigan State University (1959)

* National Contract Management Association (NCMA) member since 1967
(currently Orange County Chapter)

* Professional Designation in Government Contracts, UCLA Extension
(1969) N '

* J.D. (Law), Western States University College of Law (1975)

_* Member, California Bar since 1976

*. Certified Professional Contract Manager (CPCM), NCMA since 1976
* Pony Express Award, NCMA Southwestern Region (1980)

* Member, Machinery and Allied Products Institute (MAPI) Government
Contracts Council (1981-1986)

* University of California Irvine Extension Member Advisory Council for
Contract Management Program since 1983

* American Bar Association (ABA) Public Law Section (1984 - 1994)

* Fellow Award, NCMA (1987)

Mr. Oja has been actively working in Aerospace Contracts since July 1959 when he began
his Contracts career at North American Aviation, Los Angeles Division as a Senior
Statistician analyzing Subcontractor Proposals on the B-70 Program. Since then he was
at Parker Hannifin Corporation for 27 years, serving in various production
control/contracts/program management positions, most recently serving as Director of
Contracts for the Aerospace Group coordinating all aspects of contracts in this multi-
division operation. He performed a key role in the formulation of contract policies and
implementation, as well as understanding and interpreting Government regulations,
specifications and procedures as they apply to both fixed and cost reimbursement
contracts in the contract, finance, quality and technical areas. He also conducted training
for Parker's contracts and procurement personnel for many years. He directed Parker's
first successful Contractor Procurement System Review (CPSR), coordinated Offset
Programs, Export Licensing and served as the Small and Disadvantaged Business Liaison
Officer. Since leaving Parker in 1986, Dick is self employed as an Aerospace Contracts
Consultant specializing in Proposals, Pricing, Problem Evaluation, Data Rights, T&Cs,
Changes, Terminations and Training.
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Gear and Tool Corporation

5230 WERSTGATE DRIVE ' ADDISON, ILLINQI& €0OI1Q1-4584

: Area Code 708-843.9570
July 19, 1984 :

Mr. Robert Donatuti

Deputy Director for Major Policy Initiatives
1200 S. Fern Street

Arlington, Va. 22202-2808

Attn: Ms. Angelena Moy, OUSD (As&T)/DDP
Subject: DAR CASE 91-312

.Dear Mzr. Donatuti:

" I am writing to you today to respond to your request for comments

‘ on the propesed changes in regulations governing rights in technical
data. We do not develop data, but utilize taechnical data provided
by the government to produce quality spare parts to the government at
competitive prices. We have been making parts for programe such as
the M60 tank engine, final drives for the M113, Ml, M2, landing struts
for the CS5A, antenna raising gearboxes for the Navy since 1968,

We at Overton Gear & Tool Corporation are legitimately concerned that
these changes will negatively affect our business opportunities,

As a small business, we are also concerned that this rule is being
promulgated for the benefit of large prime contractors at the

expense of small business competitors for the aftermarket., We are
bringing this matter to the attention of our elected representatives,
in the hope that Congress will fully review the impact of this change
on competzt;on and our tax dollars.

We are concerned about the following:

* Changes  in language making any data developed in performance:
of a government contract will result in less data being
available. We don't believe that data resulting from

o ...development of a defense end product should be the property
- - .. of an OEM. G e

.’ L Data charged to an indirect pool will become proprietary .
to the CEM. We fully understand the argument that CAS will
* not allow misuse of this flexibility, but still believe that
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THE OEMs will £ind this a8 loophole to crawl through.
(This is demonstrated by the fact that OEM members of
the 807 panel fought hard to achieve this concession )

* - We are aware of contentions that theseae changes will ‘only
# " affect future development. We are afraid, however, that-
. these changes may be applied to system upqrades, contract
'.-enhinoements, etc., and seriously affect the sgare parts
market, :

The more data there is available, the more competition. The more
,-;competition, the greater the savings to the taxpayer. We, as
f]gtaxpayers, have a right to the savings produced through the

- r.competition as well as a right to data develoged--acoording to any 3
cformula-=-with any of our tax dollars. In a given year, we rely on

'\.technicai_data access for five to ten percent of our business.

To summarize, we believe that this proposal will unnecessarily
‘harm the ability ¢f qualified small businesses to provide sgpare
"parts at a cost savings to the taxpayer, By affecting thousands
. of component manufacturers across the country, it will further
_ -'erode the second tier suppliers which form an essential segment
7. of our defense industrial base. And finally, it will result in
- American jobs sent offshore and a return to the $500 toilet seat
“Secretary Perry is hoping to avoid.

. ' Yours very truly,

OVERTON GEAR AND TOOL CORP.
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PACIFIC SKY SUPPLY INCORPORATED

8230 San Fernando Road, Sun Valley, California 91352
(818) 768-3700 FAX(818) 767-6278
FA.A. Repair Station QQPR566K

August 19, 1994

Deputy Director

Major Policy Initiatives
1200 S Fern Street
Arlington, VA 22202-2808

ATTN: Ms. Angelena Moy
OUsSD (A&T)/DDP

RE: DAR Case 91-312
Dear Ms. Moy:

As a small business manufacturer, and contractor to the DOD,
Pacific Sky Supply, Inc. is opposed to any additional
restrictions proposed by the S 807 Technical Data Committee
limiting the availability of technical data to U S manufacturers
for the reasons below:

Loss of U S Jobs & Manufacturing Capability: The practical ]
effect of limiting data is limiting competition and maintaining |
artificially high prices. This makes US manufactured goods less
competitive in the international market, and would result in loss
of business and jobs to foreign competition. The OEMs are
incorrect if they think that customers will be forced to buy from
them if they are the only source. The real world is more
realistic than that, and customers will either choose another
product or find a way to buy it cheaper outside the US.

[ [

Inflate Costs to US Taxpayer: We are aware of an item that
an OEM purchases from a vender for approx $200.00; marks up 500%
commercially, and 380% to the DOD. There are current buys ,
totalling over 2,400 units outstanding for this item', and the
OEM will not permit the actual manufacturer to sell directly to
the government. Before a minor specification change, the part
was produced competitively for approx $32°. With the minor

'San Antonio ALC solicitations: F41608-94-R-49517 648 ea
6891570 Kit, F41608-94-R-49072 1,458 ea 23039657 Facing. Defense
Industrial Supply Center contract #S00500-94-C-0810 300 ea
6829451 Outer Member.

? See attached procurement history for 6789589,/23039657
Facing.




(proprietary) change, the effect of which limits the contract to
the OEM, the taxpayer will pay over ten times what it should.

After years of benefitting from substantial cost savings
through competitive procurements that are only possible if data
is freely available, why is S 807 Committee now recommending _
changes. The reason is obvious: A self serving committee made
up primarily of OEMs is attempting to increase profits with
artificial rule changes.

I urge you to consider the source of this recommendation and
act in the best interest of American taxpayers and small business
manufacturers.

President
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! PRECISTON GEAR INCORPORATED

. 4A-09 108% Street - Corone, New York 11368 - 7iA-%92-7100

rPAXI 7:10-802-23RS

July 20, 1994

Mr. Robert Donatuti . . e
Deputy Director For Major Policy Initiatives
1200 S. Fern Street

Arlington, VA 22202-2808

ATT: Ms. Angelena Moy, OUSD (A&T) /DDP

SUBJ: DAR Case 91-312

Dear Mr. Donatuti:

I am writing to you today to respond to your request for comments
on the proposed changes in regulations governing rights in,
technical data. We do not develop data, but utilize technical
data provided by the government to produce quality flight safety
critical (life support) spare parts to the governncnt at
competitive prices far below typical OEM pricing. We have been
peg{orming is service for over 20 years saving DOD millions of
dollars.

We at Precision Gear Incorﬁoratcd are legitimately concerned that
these changes will negatively affect our business opportunities.
As a small business, we are also concerned that this rule is being
promulgated for the benefit of large prime contractors at the
expense of small business competitors for the aftermarket. We are
bringing this matter to the attention of our alected
representatives, in the hope that Congress will tullx review the
impact of this change on competition and our. tax dollars.

We are concernad about the following:

® Changes in language making any data developed in performance
" of a government contract will result in less data being available. _TLf
We don’t believe that data resulting from development of a defense :
end product should be the property of an OEM. The data belongs to
you & I, the taxpayer. ‘
® Data charged to an indirect pool will become preprietary to
the OEM. We fullx understand the ar ent that CAS will not allow tt’ZES
misuse of this flexibility, but still believe that the OEMs will
find this a loophole to crawl through. (This is demonstrated by
the fact that OEM members of the 807 panel fought hard to achieve
this concession.)

.(I.‘.

&
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Mr. Robert Donatuti
Page 2
July 20, 1994

e Ve are avare of contentions that these changes will only ’]tf7¢;
affect future development. We know, however, that these changes \

may be applied to s{stem-upgradel, contract enhancements, °t°'{;j

and seriously affect the spare parts market.

It seems: "Less data means less competition" E. Spector 1993. The

nore competition, the graater the savings to the taxpayer. We, as_.
taxpayers, have a right to the savings produced through the ﬁt
compaetition as well as a right to data developed--according to

any formula--with any of our tax dollars. The breakout progranm

has saved the taxpayer 520 bBillion annual

ly since its enactment in
1984.

. To summarize, We believa that this proposal will unnecessarily
harm the ability of qualified small businesses to provide spare
parts at a cost savings to the taxpayer. By affecting thousands
of component manufacturers across the country, it will further
erode the second tier supgliars which form an essential segment
of our defense industrial base. And finally, it will result in
American jobs sent offshore and a return to the $500 toilet seat
Secretary Perry is hoping to aveid.

- _Sincerely,

.f”i{;/ ~J~h:>7 —

Matthew S. Forelli
President '
& The Employees of Precison Gear Incorporated
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, : L ta
The Honcrable Paul Simm . b RIS
United Statesy Senatc o ‘"
Washingtan, D¢ 20510

nzaix Senutoy Simon:

1 am writing o make you awsre of the eoncerns of our compaty regarding
a Eropoeed rule change in the Defense Tederul Acquisition Regulatiome

~ (DFARS). A DoD cammit:ee has proposed a rule change which will sig-
nificantly affect cur wbility to do business and will result in in-
creased cosgts to the taxpayer.

We are a small business that mamufactures geaiu for indvgrrial sppli-
cations which includes the Goverrment.

I have encloved a copy of our comments to DoD. Briefly, the rule
change will result in significantly less dara for competitive pur-

es in DoD procurement ~ i.e., prime contractors will have grest

ay to insist the Govertment purchase cumponents fram them or to off-
shore source the camponents to foreign campenies to meet offset credits
or further foreign marketing man?emen:s. Az DoD Director of Procure-
wment, Elesnor Spectour has ¢ tedly stacted, "less dats means less comp-
atition,”" The rasults, sinply stated, will be the export of Americen
jobs, decimation of a cruclal element of the defense- industrigl. base
and increawed costs to the taxpayer. /..v'"‘ TN \

.."' ’, .

Exployces of our comany In Illinoig1feed for you to ixge Congrassional
leaders to hold hea 5 on thig ifsus before the finalg:ula g:;cs effect,
Please contact Sen. Dale Rumpepd’, Chaitman of the Small Business Com~
mittee and ask them to hold hHdsrings ami-regquesi-deday~of-implepentation’ ¢
until Congress has had the tmity to review the issuc, DoD's own ,
analysis admite: "Thi¢ proposed rule may have a significant economic ~
impact on a substantial of small entities.” e
Thank you in advance for yqur leadership on this issue, It ls of great
importance to the many skiNed workery in Illinois, . .-

Sincerely,
Procees > Conpany, Inc,

.,

£
Presidm?r

i Procoss Gaur Company.inc @ Rprm 1ndustrios Company




<z
<

S o e B P R W B -7 v E e . L
UB 5 ¥ VLSRR T EUNTLLNL sAUL DINUA UL S NI RY
t . v . fwvwiwit !

IR

.
i VI
. | /T ’
PE A |
AT
SR
July 20, 1994 copy |

’ nM: e g e Pold

' ty ector for or Po Initiatives

i 1125\6‘ Soath Fern 8::::‘:" 4

: &rlingten, VA 22202.2808

: Attn: Ms, Angelana Moy, OUSD (AST)/DDP

| ;

i Subject: DAR Case 91-312

| L

| Dear Mr, Dongtuti:

| : ) .

' 1 am writing o respond to your m?uest for caments on the proposed
changes in regulations governing r é:ts to technical dgta, We do
not devclop data but do utilize technical data provided by the gov-

. errment to produce ity spare parts for the goverment at com-

_ . petitive prices and have dme so for mmy years.

‘ l We arc legitimately comcerned thar these changes will nogazively

afeot our bucinecs opportumivies,  de a small buzinese we sye slenm
concerned that this rule is being prtn'ul%ated for the benefit of

large prime contractors At the expemse o

srall business in the after-

market, We are &lso bringing this matter to the attention of ocur elected
representatives in the hope thit Congress will fully review the megatiwe
irpact of this change on competition and on our tax dollars.

We are concerned sbout the following:

1. That changes in language making any dale developed in performance

of a government centract will yesult in less data being ovailable,
We don't dbelieve that data resulting fram development of a dafense
end product should become the property of an DEM, .

K

2. That data charged to an indirect pool will becamc progr:.etary to
the OEM, Wc fully inderstand the arguvent that CAS will nor allow
misuse of this flexibility but still beleieve that the OEMs will

find this a loophole through which to crawl.

(This 18 demonstrat-

ad by the fact that OB mazbers of the 807 panel fought hard to

i . achieve thic concessien.)

3, We are aware of contentions that these changes will enly affect
future developmant, We are fearful however, that these changes -

4

may be lied to system upgrades, contract cnhancoments, ete.
m% Ocr?;\’;sly nfcht the spare p;rta morket. )

o‘m;-
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The more data availsble, the more competition. The more competition,
the greater the savings to the :axpager. We as taxpayers have a
right to the savings produced thr the tiction as well as a

right to the data developed, according to any formula, with any of
our tax dollars,

To summarize, we believe that this proposal will wrmecessarily

harm the abiiicy of qualified small businesses to provide spare
parts at a cost savings to the taxpayer., By affecting thousands of
coamponent manufacturers across the country it will further erode the
second tier suppliers which form an essential segment of our defense
industrial base. Finally, it will result in American jobs sent off-
shore and a return to the $500 toilet eeat that Secretary Perry is
hoping to aveoid.

. Sincerely,




Proprietary Industries Association

Innovation at Private Expense

220 Nprth Glendale Ave., Suite 42-43, Glendale, C2A 91206 (818) 502-1031 FAX (818) 502-9078
733 15th St. N'W, 7tk Floor, Washington D.C. 20005 (202) 393-0020 FAX (703) 241-1035

August 16, 1994

Ms. Angelena Moy

OUSD (A&T)/DDP

Deputy Director Major Policy Initiatives
1200 S. Ferm Street

Arlington, VA 22202-2808

Re: Comments on Proposed Rule
DAR Case 91-312

Dear Ms. Moy:

The Proprietary Industries Association (PLA) commends the Government for proposing
improved regulations which, for the most part, are workable for contractors and the
Government. Nevertheless, changes are needed before the regulations are in final form in order
to meet the letter and intent of statutes and to conform to agreements made between Government
and Contractor groups in the last several years. Most of these changes are minor but important.

Larger, longer-term changes are needed because world events and technology have

'overtaken the slow regulation drafting process. These changes address at least four issues:

1) protection of data rights when the data is created or stored in an electronic medium; 2)
adapting the regulations to commercial products and contractors; 3) computer software; and 4)
reducing the cost of administrating the regulations. Addressing these areas could require
substantial changes to the regulations but should be done.

PIA is a national organization of DoD subcontractors which develop innovative products
at private expense and represents an important segment of the acrospace industry that is
primarily small business. PIA was founded in 1985 and has concentrated nearly all its effort on
the formulation and administration of data rights regulations that are fair and encourage
innovation at private expense. We are a member of the Government Industry Technical Data
Advisory Committee and we support in general the product of that committee.

The small but important changes needed in the proposed rule, before it is issued in final -
form, are contained in the attached Appendix A, along with brief reasons why. Some of the
issues associated with the longer-term changes are spelled out in Appendix B. For these issues,
we do not have quick, easy solutions but recommend that a suitable ad hoc group be put



Proprietary Industries Association

Innovation at Private Expense

. ; 220 Nprth Glendale Ave., Suite 42-43, Glendale, CA 91206 (818) 502-1031 FAX (818) 502-9078
733 15th St. N'W, 7th Floor, Washington D.C. 20005 (202) 393-0020 FAX (703) 241-1035

together to develop the solutions. This is necessary to avoid immediate criticism of the
regulations for being out of step with Administration policy and current technology.

PIA thanks the Department of Defense for the opportunity to participate in the
Government-Industry Technical Data Advisory Committee. Our decision to join in the
supplementary comments and our additional comments herein do not diminish our admiration
for the accomplishments of the Committee and the personal contributions of the members. We
are especially appreciative for the firm leadership of Ms. Eleanor Spector, which was a key
factor in bringing the diverse membership to a near-unanimous recommendation.

Very truly yours

P.L. Kearney
Director

®

cc: E. Spector



Proprietary Industries Association

Innovation at Private Expense

220 North Glendale Ave., Suite 42-43, Glendale, CA 91206 (818) 502-1031 FAX (818) 502-9078
733 15th St. N'W, 7th Floor, Washington D.C. 20005 (202) 393-0020 FAX (703) 241-1035

Appendix A (Specific Comments)
SUBPART 227.400

227.400(a) Scope of Subpart -

Under this clause there is a general comment associated with the Government's ability to
MODIFY technical data. This should be limited such that it is not in derogation of the design
agent's authority. This is a matter of operational integrity and safety. Delete all references to
"MODIFY" in the following places:

400(a), line 2 403-7(a)(2), line 6
402-1(b)(2), line 2 403-7(c)(1)(a), line 1
402-2(a), line 4 ' 403-7(c)(1)(b), line 1
403-7(a), line 3 403-13(a), line 2
403-7(a)(1), line 2 403-17(a), line 7

Reason
Public Law 98-525 §1216, 10 U.S.C. §2320 (a)(2)(A) does not require this

degree of usage. It only lists use, release or disclosure of technical data. There
is no mention of, or provision for modification.

227.402-2(a) Rights in Technical Data

‘Substitute "written" for "express" at last line.

Reason
Clarification and to provide a substantive record of permission.
227.402-2(b) Rights in Technical Data
Line 5, change "the.. agreement" to "a special license agreement made a part of."
Line 6, substitute "to the contract" for “thereto."
227.402-2(c) -
Add this new subparagraph: "A Contractor, at any tier, having the clause at DFAR 252.227-

7013, Rights in Technical Data - Non-Commercial items, in its contract, shall use the clause at
252.227-7015, Rights in Technical Data — Commercial Items, in solicitations and contracts




Proprietary Industries Association

Innovation at Private Expense

. , 220 Nprth Glendale Ave., Suite 42-43, Glendale, CA 91206 (818) 502-1031 FAX (818) 502-9078
’ 733 15th St. N'W, 7th Floor, Washington D.C. 20005 (202) 393-0020 FAX (703) 241-1035

when the lower-tier contractor will be required to deliver technical data pertaining to
commercial items or processes.
Reason .
For consistent application of the policies established regarding commercial items or
processes, contractors must have the ability to use the -7015 clause at lower tiers of

contracting.

227.402-3 Contract Clause
Add "components" in last line between "commercial items" and "or processes. "
Reason

Consistent with scope of regulations.

. 227.403-4(a)(1) Technical Data Pertaining to Items, Components, or Processes
At line 10, after "funding" add "and the government has obtained government purpose rights."
Reason

Clarification.

227.403-4(b) Source of Funds Determination
At line 5 and line 7, after "limited rights" add "or Government purpose rights."
Reason

Clarification and inclusion of Government Purpose Rights (GPR).

227.403-5 Government Rights

(a)(1) and (a)(2) - There is little conceptual difference between these two categories and, as
such, both should include the phrase "developed exclusively with Government funds."
. Therefore, with regards to rights allocation:

(a)(2) line 3, delete the words after "was" and add "and will be developed exclusively with
Government funds."
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Innovation at Private Expense

’ 220 North Glendale Ave., Suite 42-43, Glendale, CA 91206 (818) 502-1031 FAX (818) 502-9078
733 15th St. N'W, 7th Floor, Washington D.C. 20005 (202) 3930020 FAX (703) 241-1035

(a)(3) - Construction is unclear; refers to type of contract while all of other categories
specifically focus on type of determination.

(2)(9) - Delete
Reason

DFARS 227.403-5, Government Purpose Rights - There is no conceptual reason
why, at the expiration of the GPR period, the government should obtain unlimited
rights. (See 10 U.S.C. 2320 (c)(1), which discusses only the need "to use (or have
used) for any purpose of the United States under the contract.”) Allocation of rights
should be a matter of negotiation dependent upon the circumstances and upon the
proportion of funding of the data supplied by the Government and the contractor.
Further, the time period for expiration of Government Purpose Rights is highly
dependent upon the nature of the data involved and the related item, component, or

. process.

227.403-5(b)(1)(ii
See comment at 227.403-5(a)(3), above.
®)(2)
~ Line 3 - Delete "Either party” and substitute "Parties at any tier"

Line 10 - At the end of the clause, add the following sentence: "The period for subcontractors
might not be the same as that for prime contractors. "

Reason
To allow for fair negotiation of a GPR period through all subcontracting tiers.
b)3)
Line 2 change "execution" to "completion. "
Reason
. The period of time should commence upon MMQQ of a contract or subcontract.

This would allow an adequate GPR period since development contracts normally run
from 4-8 years.
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227.403-5(d)(1) Specifically Negotiated License Rights

At the end of (1), add the following: "Specifically negotiated license rights can apply to
subcontractors only through negotiated agreement with that specific subcontractor.”

Reason

Special license rights must be negotiated with the owners of the data.

(d)(2)
Line 5, after "... such rights.", add "Negotiations shall include all subcontractors who are
owners of the subject data." .
Line 11 change "prior to negotiating... such as " to "Prior to negotiating for additional rights in
limited rights data, consider the guidelines in Defense FARS Supplement (DFARSS) No. 6,
"DOD Spares Breakout Program, and such altemnatives as --."
Reason
This limits the risk of the prime negotiating away the rights of their subcontractor's
data.
227.403-5(d)(2)(iv)

Add new section that reads: "(iv) Negotiation of long-term reprocurement spares pricing
agreements. " ‘

Reason

To add another alternative for use by subcontractors and suppliers.

227.403-7 Use and Non-Disclosure Agreement

(c)(1)(b) - At lines 7 and 8 delete "Contractor" and substitute "owner of the data." Also at line
7, delete "Recipient” and substitute "Government."

At line 9, delete "Contractor's."
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Reason

The government, rather than the recipient should make notification and such
notification must be to the owner of the data, for clarity purposes.

227.403-8(b) Deferred Ordering
At line 2, after "software", add "in all research and development contracts."

At line 13, after "data", add: "that the Government has already paid for".

Reason

Both parties should know what data requirements are present at the outset of the

. contract, via negotiation. By adding "paid for by the government," contractors are
restricting government access to only that data which the government pays for.
Consistent with DFARS 252.227-7017 provisions when data generated at private
expense is ordered, the cost for delivery of such data shall be negotiated with the
contractor. Private expense data includes costs greater than those of delivery and
reproduction. :

227.403-10 Contractor Identification and Marking of Technical
Data to be Furnished with Restrictive Markings

(a)(1) - At line 4, after "award" add: "to the extent known"
Reason

Consistency with 7017.

(a)(5) - Delete first sentence and "However,".

- Reason

. Contrary to statutory disallowance of the requirement to submit unlimited data rights
as a consideration for award. [10 USC 2320 (a)(2)(F)]
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227.403-12 Government Right to Establish Conformity of Markings

(a)(2) Nonconforming markings:

At line 12, delete "or strike."

At last line, delete the period and add: "as agreed upon by the Contractor."
Reason

If the contracting officer desires to "strike" the legends he should be required to go
through the validation process.

(b)(1) Unjustified markings: Second sentence, at line 8, delete "either", delete "... or with
mixed funding (situations under which the Government obtains unlimited or government

purpose rights)"

Reason

Clarity of the example.
(b)(2) - At line 2, delete "unjustified" and substitute "restrictive.” Also at line 2, after
"markings." delete the period and add: "in accordance with the provisions of the clause at
252.227-7037, Validation of Asserted Restrictions."

Reason

"Unjustified" may only be established through the validation procedures.

227.403-13 Government Right to Review, Verify, Challenge and
Validate Asserted Restrictions

()(2)(i) Pre-Challenge Requests for Information - At line 6 delete "determine...assertion."
and substitute "ascertain the basis of the restrictive marking."

At line 10, delete "establish" and substitute "justify."
Reason

To agree with DFARS 252.227-7037(c)(1).
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(c)(2)(ii) - At line 4 delete "does not" and add: "and any other available information pertaining
to the validity of a restrictive marking do not"
Reason

To agree with DFARS 252.227-7037(c)(2)

(€)(3) - line 6 after "transact," add "pre-challenge,"
Reason
To allow subcontractors to participate in all levels of the validation process.

(©)(3)(ii) - At lines 3 and 4 change "would...restrictions;" to "may inhibit the Government's
ability to resolve the issue;"

(2)(3)(iii) - Line 1, add: "If the Contracting Officer takes action through the prime contractor,
the Contracting Officer shall grant appropriate time extensions to allow the
subcontractors/suppliers to submit a timely response.

Reason

Until the subcontractor actually receives the challenge, the validation process cannot
effect the subcontractor's rights.

227.403-14 Conformity, Acceptance, and Warranty of Technical Data

“(b)(2)(i) - At line 2 after "may" add "be."

Reason

- Correction of clerical error.

227.403-15 Subcontractor Rights in Technical Data

(a) Add reference to DFARS 252.227-7015, "Technical Data - Commercial Items."
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Reason

Clarification.

(c) - In line 4, delete "parties” and substitute “party supplying the data."

In line 6, after "requirement”, add: "These clauses convey rights in technical data to the
Government only." ‘

Reason
To clarify that rights of use are granted to the government only.

CLAUSES

. 252.227-7013 Rights in Technical Data — Noncommercial Items:

As found in 252.227-7013 please delete all references to "modify" or "modification” in the

following:
(@(12)(@), Line 1 (®)(5)(id), line 2
(a)(12)(ii), line 3 (®)(6), line 8
(a)(13), line 1 (f), line 2
(a)(15), line 1 (f)(2), within the legend
(b)(3)(iii), line 3 . (£)(3), within the legend

(@)(7) - At line 2, after "with", delete the remainder of the subparagraph and substitute:
"... costs charged to indirect cost pools, direct costs not charged to a government contract, or
any combination thereof."

Reason

The first phrase of the (a)(7) definition, as originally written, refers to all indirect
cost pools including IR&D and B&P, which are allocated across all contracts,
including Government contracts. The second phrase, as originally written, would
disallow those very indirect cost pools as private expense because they are allocated
to Government contracts. This would act to always create a mixed-funding situation
. and to cancel the very effect that the writers of the regulation are seeking. The
recommended changes allow the language to refer to direct costs which are not
charged against a government contract. This change then establishes two, discrete
categories of private expense costs. These are the only categories of costs to be
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considered and the clarifying words are required to ensure proper understanding.
The changes were considered necessary by DCAA and ex-DCAA auditors who
would normally be involved in the issue. '

Only indirect costs are "allocated” to contracts; direct costs are "charged” to
contracts. The costs in the indirect cost pools are the costs that are so allocated.

(a)(7)(ii) - Line 6 (last line), after "expense", add: "unless the contracting officer has agreed
otherwise."
Reason
This is not an unusual occurrence and especially in the event where an unfunded
change leads to an overrun, the opportunity to negotiate an allocation of rights
should be available.

. (Mb)(1)(D - Line 3-4 change "specified... performance" to "paid for with Government funds."
Reason
To agree with Subpart 227.4.
(b)(2)(i) - At line 1, begin first sentence with "Except as provided in paragraphs (b)(1) and
(b)(3) of this clause,"
| Reason
To conform with the rest of the clause and for clarity.
(b)(2)(ii) - At lines 1-2 change: "The five...of the" to: "The government purpose rights period
shall commence upon completion of the".
Lines 8-10 change "the five...technical data." to "the government purpose rights period,

the Government shall have such rights in the technical data as have been negotiated with the
contractor."”

‘ Reason

See comment at 227.405-5(1)(9).
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(b)(3)(i)(A) Limited Rights - At lines 2 and 3 delete "and marked with the limited rights
legend."

Reason

Legends describe rights but do not convey them.

(b)(3)(i) - At line 5 delete "Contractor” and substitute "owner of the data."

Reason -

It is the owner of the data, not the prime contractor, who needs this notification.
(b)(3)(iii) - At lines 8-12
Change: "..contracting officer..in a license"
To: "...contracting officer and with any subcontractors or suppliers involved to determine
whether there are acceptable terms for transferring such rights. All technical data in which
the Government has then been granted additional rights by the owners of the data shall be
listed or described in a license...."

Reason

To clarify the role of subcontractors and suppliers.

(b)(4) - At line 6, delete "parties" and substitute "government and any owners of the technical
data."

(e)(3) Identification and delivery of data to be furnished with restrictions on use, release or

disclosure:

At line 3 delete "unless the inadvertent omissions would have materially affected the source
selection decision"”

Reason

10 U.S.C. 2320(a)(2)(F) - Violative of this statutory language.
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(@
At line 5 delete "reserves the right to add the" and substitute "shall add all reasonable."

Reason

Must do so to protect owner of the technical data.

(H(2) Marking Requirements:
Wlthm the legend, add "subcontractor/supplier” to "contractor name"
| Within the legend, add "sﬁbcontractorl supplier” to "contractor name"
Reason
Necessary to know to whom the challenge or questions are to be addressed.
(g) Contractor Procedures and Records:
At line (1), delete "throughout performance of this contract”.

(g)(1), line 1 begin first sentence with "Throughout performance of this contract,"

(g)(2), line 1. Begin the first sentence with "Throughout the validation period of 252.227-
7037."

Reason

Clarification. If the contract has already been performed, the government has three
years to challenge.

(k) Applicability to Subcontractors or Suppliers
(k)(4) - At line 1, delete "will" and substitute "shall"
Reason

Required to ensure compliance with appropriate statutory language. See 10 U.S.C.
2320 (a)(2)(F).
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CLAUSE

252-227.7015 Technical Data - Commercial Items

As found in 252.227-7015, please delete all references to "modify" or "modification" on the
following: ' '

(®)(1), line 1 : ®)(2), line 2
®)(1)(D), line 2 | (c), line 3

(b)(1)(@iv), line 3 ' (d), line 7

(a)(1)(iv) - Line 1 delete "(b)(1), (2), or (3)," and substitufe "(@)(1)(A)(ii) or (iii)."
Reason
Referenced section (b)(3) does not exist; other references are inappropriate.

(b)(1)() - Line 5 delete "software" and substitute "technical data"

Reason

Correction of clerical error.

vib)(l!ﬁi[ - after "data", add: "describing the commercial end unit"
Reason
Without this addition, the interpretation of "form, fit and function" could reach
down into piece part level. If that is what is meant, that is what should be said.
(b)(2)(i) - At line 2 change "items," to "item or any of its pérts; "
Reason |

Without this addition, the clause could reach down into piece part level. If that is
what is meant, that is what should be said.
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(b)(2)(ji) - At line 3, add "written" between "express permission".
Line 6, after "contract”, add "and the Contractor is unable to meet the Government's needs."
Reason

To saféguard the position of the partieé.

(c) - Delete
Reason
Impractical. Also inconsistent with the structure of every other data clause.

(d) Release From Liability
. There should be a brief marking réquirement that would support the government's position
under this clause.
CLAUSE
252.227-7016

As found in 252.227-7016 please delete all references aid "modify" or "modification” in
the following:

©)(1), line 3

(d)(1), line 4

(d)(2), line 2
(a)(2) - At line 1 before "contracts" add "solicitations and "
(a)(3) - At line 1 before "contracts" add "solicitations and"

Reason

. To extend protection to solitications.
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(c)(1) - At line 2, after "clause," add "as provided in the resﬁlting contract.”
(e) - Last line, delete "parties” and substitute "party owning the data."
Reason
If the government does not select the contractor for award, it should not have any

rights in their data.

CLAUSE

252.227-7017

(b) - In line 1, delete "notification and". After "identification”, add: "and assertion".
' (e) - In line 2, delete "notification and". After "identification", add: "and assertion".
Reason
To agree with the clause title.
(e) - At line 3, after "offer" add "and after request to do so by the contracting officer,"
Reason
- 227.403-10(a) states that failure to do this is only a minor irregularity.

(g) Add new subparagraph (g):

"This identification and assertion required by paragraph (d) may be updated with
other assertions identified after contract award when based on new information or
inadvertent omissions." '

Reason

. Consistency with 227.403-3(c).
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CLAUSE

252.227-7025

As found in 252.227-7025 please delete all references to "modify” or "modification” in the
following: '

(b), line 4 ®)(3), line 1
(b)(1), line 1 | (©)(1), line 5
(b)(2), line 6

New (c): Add the following:

(c) Upon completion of the work under this contract, the contractor shall return all GFI marked
with limited or restricted rights legends or, with permission of the contracting officer, shall
destroy such GFI and certify such destruction in writing to the contracting officer.

(c) - Change to (d)(i) and (ii)

Reason

It is necessary to ensure that copies of data with restrictive markings do not remain in
possession of third parties.

CLAUSE
252.227-7028
In line 2 delete "documents on other media incorporating”.

In lines 4-5, delete "or substantially similar to documents or other media" and substitute
“"technical data or computer software."

In line 6 delete "produced for"
Reason

Clarification. This is beyond coverage of the clause; government rights are fully
covered in "delivered to" or "obligated to deliver" language.

(a) - Delete. Change "(b)" and "(c)" to "(a)" and "(b)"
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Reason
We are only dealing in the context of the contract requiring delivery, not production
of data. '
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Appendix B -- (1o ng—ferm Comments)
Protection of Data Rights when Data is Stored in Electronic Media:

The marking requirements fail to take into consideration the creation of electronic
data bases IAW MIL-HDBK-59B, CALS Implementation Guide, and the subsequent
use, storage, and delivery of individual data elements from that data base IAW MIL-
STD-974, Contractor Integrated Technical Information Service (CITIS). As written,
the restrictive legends and instructions for their application presuppose that technical
data is presented in a paper or microfilm medium (i.e., hard copy). In fact,
application of these legends becomes unwieldy, if not useless, when data is recorded
on electronic media (e.g., diskettes, tapes, optical disks) or is accessed from a
CITIS. For example, the technical data that comprises an electronic engineering
drawing file is not viewed, as it is on paper, "through" a drawing format that
includes legends, title blocks, revision blocks, etc. Instead, the format information
is usually placed in a separate section, or overlay, of the drawing file for reference.
It then becomes possible for those using the electronic data file to never see the
legend even though they have been using the file and to copy the technical data
without the section including the legend.

Legending software that is part of a weapon system component is also difficult, if
not impossible, under the regulation's requirements. Owners of technical data and
of the attendant data rights are told that we must legend the software if we are to
maintain a claim to restricted rights, but that we must not use a restricted-rights
legend when it would impede the use of the software program itself. How then are
we to maintain restrictive rights and "legend" a program that is embedded in an E-
prom in an engine control unit, or a program that is, itself, the engine control?

It is also necessary to define the "granularity” of data at which data rights are to be
identified. (Granularity can be defined along a continuum from as large as an entire
data base, to an individual drawing file, to as small as each datum in the data base.
In a CITIS, for example, it would be possible for a DoD user to gain access to an
integrated data base, withdraw technical information that is used on an engineering
drawing as well as in ILS reports and other technical publications, and use it in some
way. He must have some way of knowing if there are restrictions on any of the data
that he has accessed. By tying legends to the data end-products (reports, drawings,
etc) rather than to the data that goes into them, he will not be able to discover what

. his limitations are. Since today's DoD contracts contain requirements for CALS and

CITIS activities, there is urgency to an answer to this question. If the means to

-1-.
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maintain data rights claims (i.e., listing and legending) do not offer industry the
actual, practical ability to protect proprietary data in the electronic environment, it
would become a violation of 10.U.S.C. 2320 to require such delivery.

Adapting the regulations to commercial products and customers:

The regulations, despite the new changes, are still not conducive to the participation
in Government contracting of high-quality commercial contractors that develop at
private expense. For example, 10 U.S.C. 2320 allows the Government to obtain
rights in technical data and computer software that encompass the concepts of "use,
release, and disclose.” These concepts were part of the ASPR and the DAR
language that predated the 2320 statute and were carried into the regulatory language
in the FAR and throughout the various versions of the DFARS to date. The latest
version of the DFARS, however, adds the concepts of "modify, reproduce, perform,
and display" to the types of usage the Government would be allowed in general in
technical data and computer software. It would seem that these generalized
additions to the list of usages are meant to strengthen the concept of rights in
copyrighted material (including ADPE software), especially the problem of creating
derivative works.

By inserting these usages throughout the rights regulation and not limiting them to
copyrighted material, however, the DoD creates the probability of damage to the
foundations of the technical data process. The problem is especially serious in the
matter of creating a general "right" to "modify" technical data. It is far less of a
problem to modify a motion picture created to teach hygiene to DoD troops than it is
to modify a drawing of a proprietary detail part of the guidance mechanism of a
fighter aircraft. Modification presents a major problem for contracts in which an
original equipment manufacturer (OEM) remains the design control authority (DCA)
for the procured item. If the Government can unilaterally modify the technical data
that describes the item or component, the OEM cannot then maintain the currency of
that data or warrant its accuracy. If such right of modification is then extended to
third parties, as in government purpose rights (GPR) situations, the problems
become even more grave. The OEM will be unable to comply with 10 U.S.C. 2320
(b)(6), which requires that:

“...the contractor [is required] to revise any technical data delivered under
the contract to reflect engineering design changes made during the
performance of the contract and affecting the form, fit, and function of the
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items specified in the contract and to deliver such revised technical data to
an agency within a time specified in the contract..."

The issue is also of grave concern in certain software situations. Unilateral
modification by a Government agency of a word-processing program for the
advantage of its local users is of much less consequence than unilateral modification -
by a Government agency of the software program that itself comprises a component
of a weapon system. This second case of modification, which amounts to a Class 1
change, must be accomplished only on a bilateral or multi-lateral basis that includes
the OEM/DCA to ensure that changes do not endanger the operation of the program
and ultimately of the weapon system itself.

One solution to this problem could be that the "rights" to modify, reproduce,
perform, and display are plainly limited to copyrighted material that does not carry
any other data rights restrictions related to trade secret status. This compromise
would meet the Government's needs in items such as motion pictures, music, and
ADPE software without endangering the integrity of industry's technical data. If

. such limitations are not possible, another solution could be to limit the "right" of
modification to that technical data and computer software for which the Government
has become the DCA. This would relieve the original owner of their data from the
impossible task of keeping up with changes made by others and would relieve that
owner from unfair data warranty requirements.

Rights in Computer Software

There is a general underlying problem regarding the treatment of computer software
and computer software documentation throughout these regulations. Although they
will operate reasonably well when the Government licenses third-party commercial
software programs for use on its ADPE, these regulations are laced with difficulties
when applied to the purchase of computer programs related to items or components
that are part of weapons systems.

First, the problems of marking requirements for a digital product such as a software
program and of modification of software programs that are part of a weapon system
are discussed above. Second, the basic restricted rights as defined in 252.227-7014
properly allow for the use of software programs in data-processing computers but do
not take into account the requirements to use a software program that is the engine

control aboard a fleet of aircraft. Third, to expect all software documentation —

. including design documentation — to be delivered with unlimited rights is to fail to
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recognize that documents such as Software Design Documents are as detailed, and as
proprietary, as any Engineering drawings or manufacturing process descriptions.

Reducing the cost of administration

This body of regulation, in the attempt to cover wide possibilities, has created a
complex and expensive administration requirement. These costs are leveled on the
contracting community -- from prime contractors to small subcontractors -- and on
the Government. The entire structure could be reshaped with savings in mind. For
example, if the negotiation and validation of data rights designations were completed
during the life of the contract, without need for a later validation process, the
contracting community and the Government would be relieved of the necessity of
record retention and auditing over the long period of time prescribed by the current
validation process. This would also encourage participation in DoD programs of the
innovative subcontractor which, with the proposed regulation, remains apprehensive
about its ability to protect its proprietary interests and forgoes such participation.



e 37

/30 /g

RELIA IVCE GEAR CORPORA TION

30 WEST FAY AVENUE ¢ ADDISON, ILLINOIS 60101-5181
PHONE (708) 543-6640 ¢ FAX (708) 543-0520

August 11, 1994

Mr, Robert Donatuti

Deputy Director for Major Policy Initiatives
1200 S, Fern Street

Arlington, VA 22202-2808

Attn: Ms, Angelena Moy, OUSD(A&T)/DDP

SUBJ: DAR Case 91~-312
Dear Mr, Donatuti:

I am writing to you today to respond to your request for comments on

the proposed changes in regulations governing rights in technical data,

We do not develop data, but utilize technical data provided by the

government to produce quality spare parts to the government at compet-

itive prices. We have been doing this since 1965, We are a small

company and are not able to devote a lot of engineering time in the

manufacturing of these gears. We rely heavily on all the facts being

on the prints and/or specs provided to us by our customers and prospect-
.1ve customers,

We at Reliance Gear Corporation are legitimately concerned that these
changes will negatively affect our business opportunities, As a small
business, we are also concerned that this rule is being promulgated
for the benefit of large prime contractors at the expense of small
business competitors for the aftermarket. We are bringing this matter
to the attention of our elected representatives, in the hope that
‘Congress will fully review the empact of this change on competition
and our tax dollars.

We are concerned about the following:

* Changes in language making any data developed in performance of a
government contract will result in less data being available, We don't
believe that data resulting from development of a defense end product
should be the property of an OEM,

* Data charged to an indirect pool will become proprietary to the
OEM, We fully understand the argument .that CAS will not allow misuse
of this flexibility, but still believe that the OEMS will find this a
loophole to crawl through. (This is demonstrated by the fact that OEM
members of the 807 panel fought hard to achieve this concession.)

(Continued on Page 2)
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uture development, We are afraid, however, that these changes may be
applied to system upgrades, contract enhancements, etc., and seriously
affect the spare parts market,

‘ We are aware of contentions that these changes will only affect

The more data there is available, the more competition., The more
competition, the greater the savings to the taxpayer., We, as taxpayers,
have a right to the savings produced through the competition as well as
a right to data developed--according to any formula--with any of our
tax dollars,

To summarize, we believe that this proposal will unnecessarily harm
the ability of qualified small businesses to provide spare parts at a
cost savings to the taxpayer. By affecting thousands of component
manufacturers across the country, it will further erode the second

tier suppliers which form an essential segment of our defense industrial
base, And finally, it will result in American jobs sent offshore and

a return to the $500 toilet seat Secretary Perry is hoping to avoid,

Sincerely,

,/%%Kknfjf,q;:}étxA/V'b
L. R, MAfos '

Reliance Gear Corporation

‘LRM:ck

A(Page 2)
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™ SAXON CORPORATION

2047 WEST MALONE . P.O. DRAWER BB
SAN ANTONIO, TEXAS 78225 SAN ANTONIO, TEXAS 78211

August 5, 1994

Deputy Director for Major

Policy Initiatives

1200 S. Fern Street

Arlington, VA 22202-2808

ATTN: Ms. Angelena Moy
OUSD (A&T)/DDT

Subject: DOD Proposed Rules, DAR Case 91-312, Data Rights
Dear Ms. Moy:

The Saxon Corporation does not support the recommendations that
are being proposed in DAR Case 91-312. We are a small business and
have survived for over two decades by providing the Department of
Defense with a capability to repair Government assets at the best
prices and at a level of quality that is difficult to match - both
inside and outside the Government.

Virtually all of our business is conditioned on the unlimited use
of and access to technical data and technical orders required to
perform maintenance and repair on Original Equipment Manufacturers'’
products that the DOD uses to accomplish its daily mission. Although
the OEM’'s can do the work themselves, the rigors of competition have
established The Saxon Corporation as a source that can do it better
and cheaper. However, some of the changes which the "807 Committee"
is proposing has the potential of denying us the opportunity to
compete for this business in the future. What we find troublesome is
the Committee’'s decision to allow indirect costs to be treated as
private expenses. Where all or part of a development is funded with
private expenses, rights to the data become either limited to the
developer only, or subject to Government purpose restrictions.

Limited rights obviously mean that requirements for maintenance

or repairs would be restricted to the company that originally made the .

equipment. Even if the Government funded all the development, any
portion paid out of an indirect cost element would add a private fund
to the mix, thereby yielding Government Purpose Rights. We know from
experience that once a solicitation has been announced, there is not
enough time for us to secure and execute a non-disclosure agreement
before the contract is awarded. Therefore, even when the Government
(read "taxpayer") pays for all development, no one but the developer
will be allowed to present a proposal. This does not make good
business sense, much less good procurement sense.

210/924-4801
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I have been retired from a Senior Executive Service position at
Kelly AFB, Texas for five and a half years. For the last six of my
thirty seven years with the Air Force, I served as the Deputy Director
of Contracting at Kelly AFB. During my tenure in this position, the
procurement system underwent tremendous change some of which came
about only after much resistance and acrimony. But what these changes
did during the 1980’'s was to create a system of competition within DOD
that resulted in far better support to the field than we had ever had,
superior prices that saved Kelly AFB alone hundreds of millions of
dollars each year, and a renewed confidence in a previously flawed
procurement system that gave hope to both Government and contractor
personnel that competition does work. I struggled daily to make every
one of my employees an advocate of competition - and we succeeded.

I stay close to the Government’s business. My company depends on
it. What I have seen over the past five years is a very concerted
effort on the part of major defense contractors to undue all those
years of effort that yielded a workable competitive procurement
system. Engine parts that were once competed among four, five or six
companies are now too "critical" to compete. They must be bought from
only the engine manufacturer; forget that competitor’s parts have been
flying in Air Force engines for ten years. I have seen the size of
the Competition Advocate Office reduced from over 300 people to less
than 30. I have seen repair requirements for which we competed for
years be held up because companies had to attempt to "re-qualify",
often unsuccessfully. Now I see the Department of Defense capitulate
to the prime contractors by rewriting data rights regulations that
have no other ostensible purpose than reducing or eliminating
competition. Why else would the primes have made these changes such a
priority?

I appeal to those in a position of authority or influence within
the Defense Department to resist an extremely deleterious change to
data rights regulations that can only put companies such as mine out
of business, not to mention what effect it is going to have on the
taxpayers of the country. We worked hard to make the procurement
system work, through competition, better prices and better support.
Please don’'t permit the OEM’s to undo all our efforts.

Regards,
THE SAXON CORPORATION

Robert L. Blocker
Vice President

Copy:

- Congressman H.B. Gonzales

- Congressman R. Dellums (HAC)
- Congressman J. Murtha

-- Senator S. Nunn (SAC)

RLB/1v
94-08-12
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S. Fern Street
gton, VA 22202-2808

Ms. Angelena Moy

Re: DAR Case 91-312

. N
x

Dear Ms. Moy:

I am writing in response to the notice of proposed

rulemaking published in the Federal Register of June 20, 1994,
for DAR Case 91-312. The proposed rule is that recommended by

the §

pPropo

807 DoD/Industry Technical Data Advisory Committee.

DoD should not adopt the proposed rule. If adopted, this
sal would result in:

DoD again purchasing overpriced spare parts from OEMs
on a noncompetitive basis;

r DoD imposing its noncompetitive practices on domestic
commercial markets and our allies;

a loss of U.S. manufacturing capability and jobs as
OEMs send work previously performed by more efficient
small business manufacturers abroad to satisfy offset
agreements and other arrangements.

These points are discussed in detail below.

807 Recommendations Would Lead to a Return of Spare Parts
uses

acid test of any procurement policy is whether the

taxpayers get what they pay for. The § 807 recommendations

shoul

d be rejected because they fail this test.
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Taxpayers would not get what they pay for. Data rights
would turn upon how development was charged, rather than whether
development was paid for by DoD.

In a totally bizarre arrangement contractors could claim
rights in data for items, components or processes paid for by
DoD, by charging development to DoD as an indirect rather than
direct cost. This practice would enable a so called "original
equipment manufacturers" (OEMs) to preclude more efficient (lower
priced) small business manufacturers, from competing against them
for DoD, commercial and direct sales to foreign government.

No accounting changes are needed for an OEM to avail itself
of this government giveaway. OEMs already charge the development
of manufacturing process specifications essential for competition
as an indirect expense. Also, FAR § 31.202(b) and CAS §
402.50(e) permit minor amounts of otherwise direct expense to be
charged indirect for reasons of practicality.

.OEMs can use creative accounting to obtain additional
benefits and keep more data paid for by the taxpayer. Costs the
government considers direct may be charged indirect if a
contractor’s disclosed accounting practices charge development to
cost objectives other than a Government contract. CAS does not
preclude a contractor from changing its accounting practlces to
charge costs previously charged direct indirect.

The indirect cost issue is discussed in more detail in my
commentary in the April 13, 1994, Govermment Contractor entitled
"'What’s Mine is Mine and What’s Yours is Mine’ - The Return of
Overpriced DoD Spare Parts" at pp. 8 - 10. A copy is enclosed
and its entire contents incorporated in these comments.

Provisions under which OEMs would serve as data repositories
should also be rejected. Such provisions would place OEMs in an
untenable conflict of interest situation because they would
benefit from not providing data to potential competitors.

II. § 807 Recommendations Would Impose DoD’s Noncompetitive
Practices on Commercial Markets and Qur Allies. Additional
Costs Will Be Borne in Part by U.S. Taxpayers

§ 807 proponents contend that the recommendations will
further the use of dual use technology and DoD purchase of
commercial products. Instead the recommendations would result in
DoD imposing its noncompetitive regime on commercial markets.
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As previously discussed, OEMs would be able to claim limited
rights in data by charging all development costs indirect. 1In
addition to forcing DoD to purchase noncompetitively, this would
preclude competition on a large number of commercial and direct
foreign government purchases.

OEMs will be able to even further restrict competition for
commercial and foreign government procurement by charging an
insignificant portion of development costs indirect. Under the
proposal, the Government would be limited to Government Purpose
Rights (GPR) where even 1 penny of development costs are charged
indirect. GPR cannot be used to compete for commercial
requirements or direct sales to foreign governments.

, In sum, the problems are that: (1) no contractor .
contribution is required to claim GPR if development is charged
to indirect costs, and (2) even if the indirect cost giveaway did
not exist, the percentage of contractor financed development
required to claim GPR is too low. Once again, John Q. Taxpayer
does not get what he paid for.

DoD justifies the GPR giveaway on grounds that foreign
Government and commercial customers are not its concern. DoD
contends it is not its concern if foreign Government and
commercial customers pay more.

DoD’s argument ignores that much of these costs are
ultimately born by the U.S. taxpayer. Foreign government
purchases of military equipment are often paid for with funds
from U.S. grants in aid. The flying public (taxpayers) will pay
higher fares as airlines pass the cost of overpriced spare parts
through to them.

The small business manufacturers that use data paid for by
the taxpayer to create cost saving competition are taxpayers too.
There is no reason that they should not be able to use items,
components or processes developed at taxpayer expense for
legitimate business purposes.

Based on the above it is recommended that DoD: (1) not adopt
the indirect cost giveaway; and (2) require that a contractor pay
for more than one half of development costs to claim GPR.

III. § 807 Recommendations Would Lead to a Loss of U.S. Jobs and
Manufacturing Capability

The § 807 proposal ignores the role small business
manufacturers play in the defense industrial base and as
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providers of jobs. Small business manufacturers, rather than the
OEMs, are U.S. manufacturing capability. OEMS, for the most
part, purchase parts for assembly of weapons systems or for
resale at a markup.

The § 807 proposal will result in DoD again purchasing
noncompetitively from the OEMs. The OEMs are unlikely to
subcontract manufacture to these small businesses as they did
before competition was mandated by 1984 legislative reforms.
Instead, they would likely follow their recent practice of
subcontracting abroad to satisfy offset agreements and other
arrangements. As a result U.S. jobs and manufacturing capability
would be lost forever.

. CONCLUSION

The § 807 Committee recommendations should be rejected.
They are contrary to the public interest because U.S. taxpayers
would not get what they pay for.

Thank you for the opportunity to present my views. If you
have any questions, or need additional information, please let me
know.

Sincerely,

AN

/;
E leaj:z ~ <££$3442u«¢?44&v/\“
Paul J. geidman

e

Enclosure
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% “‘What’s Mine Is Mine and What's Yours Is
Mine’—The Return of Overpriced DOD Spare
Parts”—In 1984, legislation was enacted to end
DOD's noncompetitive purchases of overpriced
spare parts. Such legislation includes the Compe-
tition in Contracting Act (P.L. 98-369), the De-
fense Procurement Improvement Act of 1984
(P.L. 98-525}, and the Small Business and Federal
Procurement Compezition Enhancement Act of
1984 (P.L. 98-577). As a result, so-called “original
equipment manufacturers” (OEMs) lost the re-
placement parts market to more efficient small
business manufacturers. After the enactment of
these reforms, the small businesses that had
fougnt for them returned to their factories. For
the next 10 years, they provided DOD with high-
quality parts at a fraction of the prices previously
paid the OEMs. Meanwhile, representatives of
the OEMs remained in Washington and lobbied
for legislation to regain the spare parts business
lost to competition. One result was enactment of
the National Defense Authorization Act for Fis-
cal Years 1992 and 1993 (P.L. 102-190) which
called for the creation of the § 807 Government/
Industry Technical Data Committee. Appoint-
ments of industry members to the Committee
were largely from the OEM community. As a re-
sult, the Committee’s technical data rights rec-
ommendations largely favor the interests of the
OEMs.

The OEMs contend that adoption of the Com-
mittee recommendations will encourage “dual
use technology” and the purchase of commercial
products. However, as discussed in more detail be-
low, adopting the § 807 Committee recommenda-
tions will cause substantial harm. There are three
fundamental reasons. First, the Committee’s rec-
ommendations, if adopted, will result in DOD
once again purchasing overpriced spare parts from
OEMs on a noncompetitive basis. Second, the rec-

q 207

ommendations will result in DOD imposing its
own noncompetitive practices on our domestic
commercial markets and on sales to our allies.
Third, U.S. manufacturing capability and jobs will
be lost.

Overpriced Spare Parts—Under the current
provisions of the DFARS, particularly DFARS
227.402-72(a), “Rights in Technical Data—Unlim-
ited Rights,” DOD is entitled to unlimited rights
in data (1) required for the performance of a Gov-
emment contract or (2) pertaining to items, com-
ponents, or processes developed exclusively at
Government expense. Unlimited rights data are in
the public domain and can be used for any pur-
pose, including competing for DOD, commercial,
and foreign government requirements (see DFARS
227.401{19)).

Under the § 807 Committee’s recommenda-
tions—particularly DFARS 227.403, “Noncom-
mercial items or processes,” and the contract
clause found at DFARS 252.227-7013, “Rights in
Technical Data—Noncommercial Items,” DOD
would continue to be entitled to unlimited rights
in data developed entirely at Government ex-
pense. DOD would, however, no longer be en-
titled to unlimited rights in data required for the
performance of a Government contract. Moreover,
DOD'’s technical data rights would turn in large
part upon whether development is charged to
DOD as a direct or indirect cost—a potential
source of significant abuse.

The potential for abuse lies in the Committee’s
recommended definition of “private expense.” Un-
der the Committee’s recommended regulation and
clause, indirect costs charged to a Government
contract and paid for by DOD would nonetheless
be treated as private expense (see recommended
DFARS 252.227-7013(a)(7), (9)). Where an item,
component, or process is paid for entirely at private
expense, the Government would have only limited
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rights in the technical data pertaining to it (see rec-
ommended DFARS 227.403-5(c}). Limited rights
data could not be used for competitive purposes as
the data could not be disclosed or released outside
the Government (see recommended DFARS
252.227-7013(a){13}).

Moreover, even where only a portion of devel-
opment is claimed to have been at private expense,
the Government would automatically have only
Government Purpose Rights (GPR) in the data for
five years (see recommended DFARS 227.403-5(b))
as opposed to unlimited rights unless otherwise ne-
gotiated under existing regulations. Under the pro-
posed regulations, an OEM would be able to limit
DOD to GPR by paying for (or charging as an indi-
rect cost) an insignificant portion of development
while DOD funds the rest. Although a competitor
could use GPR data to compete for DOD contracts,
it could not use it to compete for commercial or di-
rect foreign government sales (see recommended
DFARS 252.227-7013(a)(11),{12)}). Competition on
DOD procurements would also be limited under
the Committec’s recommended changes because
there is no mechanism in place or provided for to
permit potential competitors timely access to GPR
data. Specifically, in order to compete, alternate
sources need access to pertinent technical data be-
fore a solicitation is issued to obtain necessary
source approvals and to submit a timely bid or pro-
posal. Small business manufacturers currently use
the Freedom of Information Act and agency “cash
sales” programs to obtain this data before a solicita-
tion is issued. Since GPR data are proprietary to the
OEM, that data could be withheld under FOIA Ex-
emption 4 governing confidential business infor-
mation and not releasable under “cash sales” pro-
grams.

Thus, under the Committee’s recommenda-
tions, DOD would b= entitled to unlimited
rights—i.e., the right to use, modify, reproduce,
perform, display, release, or disclose technical
data in whole or in part, in any manner, and for
any purpose whatsoever, and to have or authorize
others to do so {see recommended DFARS
227.252.7013(a)(15)}—only in data pertaining to
items, components, or processes paid for in full by
- the Government as a direct cost under a particular
contract. Allocating technical data rights on the
basis of the classification of the underlying costs
as direct or indirect will severely limit the avail-
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ability of technical data to spare parts manufactur-
ers. This will in turn limit competition for these
parts and facilitate pricing abuses. It follows,
therefore, that when the OEMs speak of protect-
ing “their” data, they are now referring to data
whose development costs were charged to DOD
as indirect expenses and paid for by the taxpayer.
In other words, “what’s mine is mine and what’s
yours is mine.”

The current FAR cost principles, the Cost Ac-
counting Standards, and the case law permit OEMs
to charge what can be significant amounts of de-
sign and development costs to indirect accounts.
No accounting changes may be needed for OEMs to
charge certain development costs indirect and
thereby preclude competition. For example, OEMs
commonly charge the development of manufactur-
ing process specifications essential for competition
to DOD as indirect manufacturing and production
engineering {M&PE) costs under FAR 31.205-25. So
long as the Government's rights in technical data
did not turn on the manner in which M&PE was
charged, how OEMs charged them was not critical
from a competition standpoint. Where as now,
however, the Commirtee has recommended chang-
ing the method for allocating technical data rights,
the OEM'’s practice is crucial. It is not surprising,
therefore, that OEMs fought stridently to have in-
direct costs, particularly M&PE, characterized as
private expense and to thereby limit the Govern-
ment’s rights in the data and competition.

Costs other than M&PE expenses also may be
charged indirectly. FAR 31.202(b} and CAS
402.50(e) permit “minor” amounts of otherwise

“direct costs, such as the costs of design develop-

ment activity, to be charged indirect for reasons of
practicality. This provides another means for an
OEM to preclude data, whose development was
paid for by the Government, from being used for
competitive procurement purposes. The “minor”
amounts of otherwise direct costs that can be
charged indirect under this rule can be substan-
tial. In Sperry Gyroscope Co., ASBCA 9700, 1964
BCA { 4514, the Board held that $136,000 in oth-
erwise direct pre-1964 development dollars could
be charged indirect under this exception. How far
the OEMs will be able to push this “minor
amount” exception to direct charging in order to
claim rights in data paid for by DOD is unclear.
Furthermore, costs that the Government

q 207
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views as direct development costs may nonethe-
less be chargeable indirectly in accordance with
an OEM’s disclosed accounting practices. CAS
418.30(a) defines a “direct cost” as any cost that
“is identified specifically with a particular final
cost objective.” Thus, “[a]ll costs identified spe-
cifically with a contract are direct costs of that
contract,” and “(a]ll costs identified specifically
with other final cost objectives of the contractor
are direct costs of those cost objectives” (empha-
sis added). Although the case law is murky, sig-
nificant amounts may be chargeable indirect un-
der this definition and under cases holding that
cost objectives are determined by a contractor’s
accounting system rather than contract require-
ments (see Texas Instruments, ASBCA 18621,
79:1 BCA ¢ 13800, affd., 79-2 BCA { 14184, and
Boeing Co. v. U.S., 862 F.2d 290 (Fed. Cir. 1988),
7 EPD q 160; see also, Goodrich, “Identifying Fi-
nal Cost Objectives & Classifying Direct Costs,”
91-7 CP&A ReprorT 3 (Jury 1991]). Costs charged to
a cost objective other than a contract are consid-

red indirect costs unless a contractor elects to re-
allocate them from an intermediate cost pool to
the contract as a direct charge {see Shapiro, “Di-
rect vs. Indirect Costs—A Choice,” 89-2 CP&A
RePORT 3, 8-9 (Feb. 1989)). Accordingly, a contrac-
tor could treat development expenses as indirect
costs provided those costs benefit multiple final
cost objectives under the contractor’s accounting
system.

Additionally, the CAS do not preclude a con-
tractor from changing its accounting practices to
charge costs previously charged direct indirectly,
thereby preventing DOD from obtaining rights in
data necessary for competition notwithstanding that

the items, components, or processes were developed

at taxpayer expense (see FAR 30.602-3). The CAS
only require advance notice of a change and that the
contractor absorb any increase in contract price.
DOD is without authority to withhold approval of a
change unless the system, as changed, would not
comply with the CAS or with the FAR cost prin-
ciples (see FAR 30.602-3 and FAR 30.202-7).

Finally, the Committee’s recommendations
also could be used by an OEM to preclude compe-
tition on previously competed spare parts. OEMs
continually revise manufacturing process specifi-
cations during the life of a weapon system. From
time to time, they also make minor design

q 207

changes. These manufacturing process and design
changes typically are paid for by DOD under com-
ponent improvement programs. An OEM could
preclude competition on previously competed
spare parts by charging all or part of the develop-
ment costs for these minor revisions to DOD as
an indirect expense.

In light of the foregoing, it is evident that the
Committee’s recommendation to allocate techni-
cal data rights on the basis of the classification of
development costs as direct or indirect will have a
detrimental effect on competition and the price of
spare parts and presents a serious potential source
of charging abuse.

Effect on Commercial and Foreign Govern-
ment Buyers—Small business contractors use
Government-owned technical data to compete
for domestic commercial sales and direct sales to
friendly foreign governments in addition to DOD
requirements. {Direct sales are where a U.S. com-
pany sells directly to a foreign government. They
are distinguished from sales under the Foreign
Military Sales program, in which DOD acts as
the purchaser for a foreign government.) If the
Committee’s recommendations are adopted and
OEMs can claim limited rights in data by charging
the costs of all development indirect, data cur-
rently available to small business contractors
would no longer be available to them and they
would be precluded from competing on a large
number of commercial and foreign government
procurements.

Furthermore, under the Committee’s pro-
posal, {a) GPR data could not be disclosed by DOD
for use in connection with commercial or direct
foreign government sales {see recommended
DFARS 227.252.7013(b)(2}), and (b} an OEM could
limit DOD's rights in data to GPR for five years
where it pays for as little as $1 of development
costs itself, or worse, charges that $1 to DOD as
an indirect cost. Therefore, competition by small
business contractors on commercial and foreign
government procurements would be further
eroded at a minimum for the five-year period GPR
data would be protected.

The absence of competition will increase costs
to commercial and foreign government buyers.
Since many direct foreign government sales are
funded with U.S. grants-in-aid, the Committee’s
recommendations would correspondingly increase



The Government Contractor

costs to the U.S. taxpayer.

Loss of U.S. Jobs and Manufacturing Capabil-
ity—The inability of small business parts manu-
facturers to obrain vital information as a result of
the Committee’s recommendations will likely re-
sult in the loss of many jobs. Specifically, an
often-overlooked fzct is that small businésses
rather than OEMs are U.S. manufacturing capabil-
ity. The OEMs for the most part are not manufac-
turers but rather are “assemblers,” “dealers,” or
“importers.” They purchase parts from others and
then assemble them into weapon systems or, after
adding a hefty markup, merely resell them as re-
placement parts.

Until recently, the OEMs purchased parts from
domestic small business manufacturers. Increas-.
ingly, however, they have been entering into offset
agreements with foreign governments that require
them, as a condition of sale, to subcontract abroad.
As a result of these offset agreements and other ar-
rangements, OEMs are increasingly purchasing
parts abroad. If the § 307 Committee recommenda-
tions are adopted, contracts previously awarded to
domestic small business parts manufacturers will
be awarded noncompetitively to OEMs because
small businesses will be unable to obtain critical
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manufacturing information.The OEMS will sub-
contract their work abroad. U.S. jobs and manufac-
turing capability will be lost forever causing sub-
stantial harm to the U.S. economy and defense
industrial base.

Conclusion——The recommendations of the
§ 807 Committee will result in increased costs to
the taxpayer, as well as a loss of U.S. jobs and
manufacturing capability. As stated in the Minor-
ity Report of Committee Member Nick Reynolds,
President of the Independent Defense Contractors
Association: “Given a reduced defense budget,
one would think that the politically astute thing
for DOD to do would be to take steps to maxi-
mize its ‘bang for the buck’. In today’s economic
scenario, DOD does not serve itself well playing
Santa Claus to large defense contractors at the ex-
pense of the taxpayer.”

The foregoing comment was prepared for THE
GoVERNMENT CONTRACTOR by and contains the opin-
ions of Paul J. Seidman. Mr. Seidman is a principal
in the law firm of Seidman e Associates, P.C.,
McLean, VA, and represents companies competing
against OEMs for spare parts procurements. He
serves as procurement policy counsel to the Inde-
pendent Defense Contractors Association.
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August 17, 1994

Deputy Director Major Policy Initiatives
1211 South Fern Street
Arlington, VA 22202-2808

‘Attn: Ms. Angelena Moy
OUSD (A&T)/DDP

Subject: Rights in Technical Data (DAR Case 91-312)
Dear Ms. Moy:

On behalf of the Shipbuilders Council of America, the national association representing
American shipyards, marine equipment suppliers, and naval architects, I wish to submit the
‘ following comments with respect to the proposed rule on rights in technical data.

On balance, we believe that the proposed rule represents an improvement over existing
regulations in that it gives greater recognition to the substantive rights of those contractors which
incur expenses associated with technological research and development. Nevertheless, we
believe that the following suggestions would further improve upon the proposed rule.

. Paragraph 227.403-4(b): Recommend the word "limited" be changed to "unlimited"
in the third line from the end of the paragraph. This is a significant editorial correction.

° Paragraph 227.403-5(b): Recommend that this paragraph be amended to define a
reasonable period of time to be more than five years. In this regard, merely stating that
a longer period may be negotiated ignores the reality that in a number of instances, some
contracting officers simply refuse to negotiate a longer period. Furthermore, as long as
the Government has the right to engage in reprocurement from third parties, as it can’
when it has Government Purpose License Rights, there is no need for the Government
to obtain unlimited rights in mixed funding situations after five years.

o Paragraph 227.403-10(a)(5): Recommend deletion of the first sentence that begins with
the words "Information provides" and ends with the words "disclosed technical data."

This sentence is contradictory to the statement that follows, which states that offerors

shall not be prohibited from offering products unless the offeror relinquishes its rights

in technical data. To make relinquishing of rights an evaluation factor does act as a

. force to relinquish rights or be downgraded in the procurement evaluation. In this re-



gard, Paragraph 227.403-1(d), Page 31587, clearly indicates that offerors "shall not be
prohibited or discouraged from. . .offering to furnish items. . .developed at provided
expense solely because the Government’s rights to use. . .technical data. . .may be
restricted. "

Paragraph 252.227-7013(a)(7): Recommend deletion of the first sentence that begins
with the words "Development exclusively" and ends with the words "any combination
thereof” and insert the following in lieu thereof, "Developed exclusively at private
expense means development of the item, component or process was accomplished entirely
with costs charged to indirect cost pools, costs not allocated to a Government contract
as direct costs, or any combination thereof." In this regard, the word "Development”
is incorrect. It should read "Developed." (See the definitions in the previous
paragraphs.) The reason for this proposed change is that the term "cost not allocated to
a Government contract” is contradictory to the objective that charging to indirect cost
pools entitles the contractor to retain rights. Indirect costs pools are allocated to
contracts. It is assumed that if the term is changed to not allocated to the Government
contract as a direct cost, the true meaning will be obtained. :

' Paragraph 252.227-7013(e): Recommend that this paragraph be modified. In this

regard, the requirement to identify data on an attachment at the commencement of a
contact may be impracticable in major weapons procurements. In many instances,
contracts are undertaken on the basis of concurrent development. This paragraph could
be interpreted as requiring the contractor to suffer when new information is uncovered
after contract award which raises the question of new information versus inadvertent
admissions. The requirement for listing of data should be on a best effort basis. The
thrust of this paragraph, which indicates that an inadvertent admission would affect the
source selection, is counter to the statements elsewhere in the regulation that a contractor
may not be forced to give up rights in data in order to obtain a contract.

Sincerely,

S

S. O. Nunn
Acting President

Moy Page 2
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BY HAND DELIVERY

Deputy Director

Major Policy Initiatives

Office of the Under Secretary
of Defense (Acquisition)

1211 South Fern Street

Room C-109

Arlington, Virginia 22202-2808

ATTN: Ms. Angelina Moy, OUSDA (A&T)/DDP

. Re: Comments on Proposed Rule on Defense
Federal Acquisition Regulation Supplement;

Rights in Technical Data

Dear Sir:

This letter provides comments on the proposed rule to amend the Defense
Federal Acquisition Regulation Supplement ("DFARS") provisions on rights in technical
data. The proposed rule was published in the Federal Register on June 20, 1994. Seec 58
Fed.Reg. 31584-620 (1994). I commend the Section 807 panel for its efforts on this
important subject. On the whole, the proposed rule provides greater clarity regarding the
respective rights of contractors and the United States Government in technical data and
.computer software and this development is to be welcomed.

I am, however, greatly concerned by the expansive scope of the proposed
definition for "Government purpose” set forth in proposed DFARS 252.227-7013(a)(11), and
the definition of "Government purpose rights" set forth in proposed DFARS 252.227-
7013(a)(12). See 59 Fed.Reg. 31605. If adopted, these definitions are likely to result in
direct commercial competition between the United States Government and developers of
technical data in the area of foreign military sales, which is surely not the intent of the
drafters of this rule or of the Section 807 panel. Furthermore, this expansion is contrary to
‘ the historic and equitable approach of the United States Government in this area, which has
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allowed the developers of data, primarily with their own funds, to exploit that data for
commercial purposes, without interference or competition from the U.S. Government.

L PROPOSED DEFINITION OF "GOVERNMENT PURPOSE"

The current DFARS provisions on technical data rights, DFARS 252.227-7013
(October 1988), does not include a separate definition of "Government purposes.” There is,
however, a limited definition of "Government purposes” which is embedded in the current
definition of Government Purpose Llcense Rights ("GPLR") DFARS 252.227- 7013(a)(14)

* (October 1988) thus states:

Government purpose license rights (GPLR), as used in this

clause, means rights to use, duplicate, or disclose data (and in
the SBIR Program, computer software), in whole or in part and
in any manner, for Government purposes only, and to have or
permit others to do so for Government purposes only.
Government purposes include competitive procurement, but do
not include the right to have or permit others to use technical
data (and in the SBIR Program, computer software), for
commercial purposes.

The current definition of "Government purposes” essentially provides that (1)
competitive procurement is a Government purpose subject to GPLR treatment and (2) having
or permitting persons outside the United States Government to use technical data subject to
GPLR treatment for commercial purposes is impermissible.!: No mention is made of foreign
military sales ("FMS") in this current definition and industry has rightfully assumed that the
use of GPLR in this manner would not result in the United States Govemment "hav[mg] or
permit[ting] others to use technical data. . .for commercial purposes."

The proposed rule includes a separate definition of "Government purpose”
which is as follows:

Government purpose means any activity in which the United
States Government is a party, including cooperative agreements

! It should be noted that the term "commercial purposes” is not defined in either the current version of DFARS

252.227-7013 or in the proposed version of that clause.
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with international or multilateral defense organizations, or sales
or transfers by the United States Government to foreign
governments or international organizations. Government
purposes include competitive procurement, but do not include
the rights to use, modify, reproduce, release, perform, display,
or disclose technical data for commercial purposes or authorize
others to do so.

Proposed DFARS 252.227-7013(a)(11), 59 Fed.Reg. 31605. The first sentence of the
proposed definition substantially expands the definition of "Government purpose" from its
current definition. The phrase "any activity in which the United States Government is a’
party"” is extraordinarily broad and provides no limitations on the use of technical data,
regardless of the nature of the United States Government’s participation in an "activity." To
avoid an excessive encroachment into the commercial sector and unwarranted infringement of.
private rights —— which was surely not intended by the Section 807 panel —— the "activity"

. in question should be limited to government contract matters that are undertaken by the
United States Government for its own use, not for use by third parties.

This, however, is not the theme of the proposed definition of "Government
purpose,” which expands its scope to include (1) cooperative agreements with international or
multilateral defense organizations or (2) sales or transfers by the United States Government
to foreign governments or international organizations. Neither situation is specified in the
current definition of "Government purposes” and neither situation can reasonably be read as
falling under the ambit of competitive procurement, which can only be reasonably understood
as competitive procurements for the United States Government. It is patently clear,
therefore, this new definition will include a number of situations that are not covered by the
current definition of "Government purposes."

It is equally clear that when the U.S. Government seeks to provide technical
data in connection with such sales or transfers, it is acting in a commercial capacity. By
acting in such a manner, the U.S. Government is depriving the contractor which developed
nearly all of the technical data through its own sources of funding the right to pursue the
non-U.S. Government market for the product without Government interference. Instead, the
U.S. Government is acting as a commercial competitor of the contractor, which should not
be tolerated and which is contrary to historic Government policy and the apparent intent of
this proposed rule.
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The proposed definition of "Government purpose” suggests that it is
permissible to use technical data for "any activity in which the United States Government is a
party," but retains the existing definition’s prohibition on the use of technical data by the
U.S. Government, or "others," for commercial purposes. This distinction, especially in the
context of "sales or transfers by the United States Government to foreign governments or
international organizations," is meaningless and results in providing a substantial commercial
benefit to the contractor which has been allowed the use of such data, although that
contractor contributed nothing to its development.

Thus, the first sentence of the definition of "Government purpose” is overly
expansive. It should be changed to read as follows:

Government purpose means any activity in which the United
States Government is a party, excepting sales or transfers by the
' United States Government to foreign governments or
' international organizations under the Foreign Military Financing
program.

The second sentence of the proposed definition of "Government purpose”
properly retains the portion of the existing definition which refers to "competitive
procurement.” I support the expansion of the definition of prohibited activities to include
"modify, reproduce, release, perform, display or disclose” in addition to "use" of technical
data. However, I am concerned that the "have or permit" language in the current definition
has been replaced with "authorize others to do so." The existing language indicates that the
Government should not passively allow others to use GPLR technical data in a prohibited
commercial manner. By changing the language to "authorize," the Government appears to
be washing its hands of attempting to undertake even a modicum of effort to prevent the
improper use of Government Purpose Rights data, regardless of how a contractor may have
come to obtain that information. I would therefore recommend modifying the second
sentence to read as follows, with the changes indicated in boldface type:

Government purposes include competitive procurement for the
United States Government, but do not include the rights of the
United States Government to use, modify, reproduce, release,
perform, display, or disclose technical data for commercial
purposes or for the United States Government to have, permit
or authorize others to use, modify, reproduce, release, perform,
‘ display, or disclose technical data for commercial purposes.
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IL. PROPOSED DEFINITION OF "GOVERNMENT PURPOSE RIGHTS"

The proposed definition of "Government Purpose Rights," proposed DFARS
252.227-7013(a)(12), consists of two subparagraphs. The definition of "Government Purpose
Rights" should be changed to reflect the above-suggested changes to the proposed definition
of "Government purpose” in proposed DFARS 252.227-7013(a)(11). I suggest changing the
word "government" in subparagraph (i) to "United States Government" so that it is clear that
Government purposes apply only to the United States Government, and not to any and all
governments in the world. Accordingly, subparagraph (i) would read as follows (with the
new language in boldface):

(12) Government purpose rights means the rights to --

(i)’ Use, modify, reproduce, release, perform,
display, or disclose technical within the United
States Government without restriction.

Subparagraph (i) of proposed DFARS 252.227-7013(a)(12) should be
“modified to further restrict the unauthorized dissemination reflect the changes discussed
above so that it reads as follows (with changes in boldface type):

(12) Government purpose rights means the rights to --

* * *

(ii) Release or disclose technical data outside the
United States Government and authorize persons
to whom release or disclosure has been [made)?
to use, modify, reproduce’, release, perform,
display or disclose that data for United States
government purposes as defined in this clause.

2 A word is clearly missing from the version published in the June 20, 1994 Federal Register. See 59
Fed.Reg. 31605. The word "made” is appropriate.

3 The word "reproduced” is used in the proposed rule published in "Federal Register.” All of the other verbs
are in the present tense. ‘
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I believe that adoption of these changes will further clarify the rights of both
the United States Government and private contractors in the area of Government purpose
technical data rights. Thank you for your consideration.

Sincerely,

e

Melvin Rishe
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Major Policy Initiatives
1211 S. Fern Street

Room C-109

Arlington, VA 22202-2808

Attention =~ Ms. Angelena Moy
OUSDA (A&T)/DDP

RE: DARCase91-312
Dear Ms. Moy:

The Software Publishers Association (SPA) appreciates the opportunity to
comment on the Department of Defense's proposed rule on Rights in Technical -
Data as published in the June 20, 1994 Federal Register (59 Fed. Reg. 31584). The
SPA is the principal trade association of the personal computer software
industry. Since 1984, it has grown to over 1100 members, representing the
leading developers in the business, education, and consumer software markets.

As we have often noted in our comments on Multiple Award Schedule reform,
the software industry is interested in reducing the cost of doing business with the
government. Doing business with the government should be similar to doing
business in the commercial marketplace, which would result in greater
competition and lower prices for government customers. The proposed rule is
generally consistent with this principle, and would clarify current regulations
concerning rights in commercial computer software and documentation.

However, some points require further clarification.

The regulations must be revised to provide that commercial software developed
without government funding or assistance is subject to the same terms and
conditions as would be encountered in a commercial transaction. Specifically,
GSA should amend its MAS solicitation for software to state that DOD rules
should apply to DOD purchases of commercial software and documentation.
Therefore, the word "not" should be deleted from Section 227.500(b). This would
make DOD purchases consistent with one set of regulations, streamline the
procurement process, and more closely follow commercial licensing practice.

1730 M Street  « Suite 700 » Washington, DC « 20036-4510 « Telephone (202) 452-1600 « Fax(202) 223-8756
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The definition of "commercial computer software" and its attendant
documentation should be clarified to refer only to software developed without
government funding. Such a change would reflect the reality that the vast
preponderance of software products in the commercial marketplace are
developed without government funding, and would reduce the cost and risk to
vendors of doing business with the government.

In subsection 227.503, the terms "computer software and computer software
documentation” should be replaced with "noncommercial computer software"
and "noncommercial software documentation”, respectively, throughout, for
clarification. The subsection title indicates that it addresses only the latter, but
use of the former terms could be misleading. For example, as currently written
in subsection 227-503-10(b), by invoking clause 252.227-7014, the proposed rule
states that software that does not have restrictive markings will be considered as
delivered to the government with unlimited rights. The rule would also require
manufacturers to establish written procedures and records to justify restrictive
markings. Itis vital that the rule be changed to minimize the potential pitfalls for
manufacturers seeking to protect their intellectual property while licensing
commercial software to DOD. Many SPA members are small firms that do not
have the resources to establish and maintain rigorous procedures and records
requirements, and would regard doing business with the government as too
risky and burdensome. The government benefits in the long run and will attract
a wider range of products and more competition if it simplifies and streamlines
the procedures for vendors to guard their intellectual property.

DOD's efforts to refine procurement and technical data rights in the proposed
rule are laudable. But the regulations must be refined further to reflect the
commercial marketplace and reap its competitive benefits. Commercial software
that has been developed without government funding must be sold to the
government under commercial terms and conditions.

Thank you for the opportunity to comment on the proposed rule.

Governmg¢nt Affairs Manager
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July 28, 1994

Mr. Robert Donatuti

Deputy Director for Major Policy Initiatives
1200 S. Fern Street

Arlington, VA 22202-2808

ATT:Ms. Angelena Moy, OUSD (A&T)/DDP

Subj: DAR Case 91-312

Dear Mr.“Donatuti:

I am writing to you today to respond to your request for comments
on the proposed changes in regulations governing rights in
technical data. We do not,develop data, but utilize technical data
provided by the government to produce quality spare parts to the

government at competitive prices. SPECO has provided this service
since 1950.

We at SPECO are legitimately concerned that these changes will
negatively affect our business opportunities. As a small business,
we are also concerned that this rule is being promulgated for the
benefit of large prime contractors at the expense of small business
competitors for the aftermarket. We are bringing this matter to
the attention of our elected representatives, in the hope that
Congress will fully review the impact of this change on competition
and our tax dollars.

We are concerned.about the following:

Changes in language concerning data developed in performance
of a government contract will result in less data being

available.’ We don’t believe that data resulting from
development of a defense end product should be the prOperty of
an OEM. -

Data charged to an indirect pool will become proprietary to
the OEM. ' We fully understand the argument that CAS will not
allow misuse of this flexibility, but still believe that the
OEMs will find this a loophole to crawl through. (This is
demonstrated by the fact that OEM members of the 807 panel
fought hard to achieve this concession.)
We are aware of contentions that these changes will only
affect future development. We are afraid, however, that
these changes may be applied to system upgrades, contract
‘ enhancements, etc., and seriously affect the spare parts
market.




competition, the greater the savings to the taxpayer. We, as
taxpayers, have a right to the savings produced through competition
as well as a right to data developed--according to any formula--

‘ The more data there is available, the more competition. The more

To summarize, we believe that this proposal will unnecessarily harm
the ability of qualified small businesses to provide spare parts at
a cost savings to the taxpayer. By affecting thousands of
component manufacturers across the country, it will further erode
the second tier suppliers which form an essential segment of our
defense industrial base. And finally, it will result in American
jobs being sent offshore and a return to the $500 toilet seat
Secretary Perry is hoping to avoid.

Sincerely, |

David ‘R. Riley i
President and COO
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Comments to 6/20/94 Proposed Rule Change to DFARS Subpart 227.4

President Clinton and Vice President Gore in "Technology for America's
Economic Growth, A New Direction to Build Economic Strength” (2/22/33) states
on page 23 "...the federal government will begin steps necessary to achieve the
following reforms... Agencies should obtain rights in technologies developed
under government contracts only to the extent necessary to meet the agencies'
needs, leaving contractors with the rights necessary to encourage private sector
investment in the development of commercial applications.”

As a contract negotiator for the private sector it is oftentimes difficult and time

consuming in getting the government negotiator to recognize my company's

needs. My recommendation is to include prescriptive language that a buyer and

seller can refer to that explains the need. For example, " During the performance
of the proposed contract, the seller will be drawing upon and utilizing a part of its
existing intellectual property base that has potential commercial value. Such
intellectual property includes technical data and computer software arising out of
or developed under previous contracts supported by varying degrees of
government and private funds. In order to protect the seller's economic interests

in future commercial development or utilization activities, the seller's contract

_deliverables of technical data and computer software under the resultant contract

will be provided with license rights for government purposes only for a period of §
years." After the government buyer can read and recognize the seller's needs,
then there should be a simple menu-type selection system (using either -X
clauses or Alternate clauses) that allows easy and clear selection of the exact

license right that is given, e.g., GPLR.

P.2
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Marc R. Jartman
Vice President
Government Affairs

August 18, 1994

Department of Defense

Deputy Director Major Policy Initiatives”
1200 S. Fern Street

Arlington, VA 22202-2808
ATTENTION: Ms. Angelena Moy

Reference: DAR Case 91-312
Dear Ms. Moy:

UNC Incorporated manufactures and remanufactures jet engines and aircraft
gas turbine engines, refurbishes helicopters and provides aircraft maintenance and
pilot training services. The company employs 7,000 and serves Department of
Defense (DoD) and commercial customers worldwide.

The company provides aircraft engine parts to original equipment manufacturers
(OEMs) for new equipment as well as replacement parts and repairs for aftermarket
sales. UNC also provides spare parts and repairs directly to the military under the
Spare Parts Breakout Program. In addition, UNC provides third party maintenance of
military aircraft and other equipment for DoD. In each phase of our DoD business, we -
are dependent upon technical data being readily available from the government in
order to provide competitively priced products and services.

The proposed regulations appear to be unjustifiably biased toward equipment
developers to the detriment of the government and its suppliers of logistical support.
One particularly offensive aspect of these regulations would permit a developer to limit
the government to "government purpose rights" related to an item developed primarily
at government expense with a small amount of private funding or, worse yet, developed
completely at government expense with a small amount of government indirect
development expense.

Because of the ease by which a developer could cause "mixed" funding to be
used for development or "private" funding to be used for a slight modification of
equipment, we believe that the new regulation will open the door to abuses by
developers who are pressured to retain follow-on sole-source logistics support
business for the systems they have developed. Sole-source contracting is much more
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costly to the government than competitive contracting, particularly when it involves
developers and OEMs who, for good reasons, have overhead cost structures
significantly greater than the contractors that provide logistical support to DoD.

Contracting officers may be getting an erroneous message from the new
regulations regarding the importance of data rights for the government. Under the
current regulations a contracting officer starts from a negotiating position where the
government has unlimited data rights. Under the new regulations the contracting
officer most likely will be dealing with a "mixed" funding situation where "government
purpose rights" is the starting point. Further, the new regulations will place contracting
officers in a conflict of interest position. They will face the dilemma of aggressively
pursuing maximum data rights for the government aiming at future competitive support
or favoring the current development program by economizing on the pursuit of data:
rights. In the latter case, DoD and the U.S. taxpayer would pay significantly more in the
long run for use of data which should rightfully belong to the government. This type of
policy level decision would appear to be more appropriately made by senior service or

. DoD acquisition executives.

We strongly recommend that the current regulations regarding data rights
remain in effect. They more fairly protect the taxpayers' investment in the development
of military equipment and provide DoD greater flexibility in obtaining competitive, lower
cost logistical support for military equipment during its operational life cycle.

Should DoD choose to continue its efforts to change the regulations we urge that
the attached modifications to the proposed regulations be incorporated. These would
provide guidance and direction regarding the importance of technical data rights in
achieving the economies of competitive logistical support in the future.

We hope you will find our comments informative and constructive. If you have
- any questions or desire any additional input please do not hesitate to call.

Sincerely,

ch_ @/&

. MJ/lkt

Attachment
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Attachment to UNC Incorporated Letter Dated August 18, 1994

COMMENTS ON PROPOSED DFAR SUPPLEMENT |
RIGHTS IN TECHNICAL DATA

227.403-1(f) [add]_In accordance with Subpart 217.75, acquisition of replenishment
parts, whether or not under the DoD Spare Parts Breakout Program (see Appendix
E), shall be fully evaluated with regard to rights in technical data which are to be
acquired by the Government for such replenishment parts. For acquisition contracts
exceeding $5.000,000, contracting officers shall make every effort to obtain, as a
minimum, government purpose rights (as defined in 252.227-7013(a) (11) from
prospective _contractors. Where the government is due "unlimited” rights or
"government purpose" rights and these rights are not obtained, the contracting officer
will notify the head of the procuring activity who will evaluate recommendations and
make the final decision whether to further pursue the acquisition of the appropriate
level of data rights. If the appropriate level of data rights is not obtained, the results
of this effort shall be memorialized in the contract file and forwarded to the Under

Secretary of Defense, Acquisition and Technology.

1227.403-4(a)(1) When an item, component, or process is developed with mixed

funding, the Government may use, release, or disclose the data pertaining to such
items, components or processes within the Government without restriction but may
release or disclose the data outside the Government only for Government purposes

(government purpose rights) such as Acquisition of Replenishment Parts under
Subpart 217.75 and repair and maintenance by third parties.

252.227-7013(a)(11): Government purpose means any activity in which the United
States Government is a party, including cooperative agreements with international
or multi-national defense organizations, or sales or transfers by the United States
Government to foreign governments or international organizations. Government
purposes include competitive procurement, acquisition of replenishment parts and
repair and maintenance by third parties, but do not include the rights to use, modify,
reproduce, release, perform, display, or disclose technical data for commercial
purposes or authorize others to do so.

227.403-13(a) [add at end of paragraph] For acquisitions involving provisioning (as
that term is used in Appendix E) and for acquisition of replenishment parts under
Subpart 217.75, contracting officers shall carefully examine during the challenge

period the need to initiate challenge and validation procedures regarding a
contractor’s assertions of restrictions. :
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227.503-1(e) [add] In accordance with Subpart 217.75, acquisition of replenishment
parts, whether or not under the DoD Spare Parts Breakout Program (see Appendix
E). shall be fully evaluated with regard to rights in noncommercial computer software

‘and noncommercial computer software documentation which are to be acquired by

the Government for such replenishment parts. For acquisition contracts exceeding
$5.000,000, contracting officers shall make every effort to obtain, as a minimum,

government purpose rights (as_defined in 252.227-7014(a)(10) from prospective
contractors. Where the government is due "unlimited" rights or "government

purpose” rights and these rights are not obtained, the contracting officer will notify

the head of the procuring activity who will evaluate recommendations and make the

final decision whether to further pursue the acquisition of the appropriate level of

data rights. If the appropriate level of data rights is not obtained, the results of this
effort shall be memorialized in the contract file and forwarded to the Under

Secretary of Defense, Acquisition and Technology.

!

227.503-2(b)(1) Data managers or other requirements personnel are responsible for
identifying the Government’s minimum needs. In addition, to desired software
performance compatibility, or other technical considerations, needs determinations
should consider such factors as multiple site, shared use requirements, acquisition of
replenishment parts, or maintenance and repair by third parties, whether the
Government’s software maintenance philosophy will require the right to modify the
software, and any special computer software documentation requirements. "

227.503-13(a) [add] For acquisitions involving provisioning (as that term is used in
Appendix E) and for acquisition of replenishment parts under Subpart 217.75

contracting officers shall carefully examine during the challenge period (see
procedures in 252.227-7019) the need to initiate challenge and validation procedures
regarding a contractor’s assertions of restrictions.

252.227-7014(a)(10) Government purpose means any activity in which the United
States Government is a party, including cooperative agreements with international
or multi-national defense organizations, or sales or transfers by the United States
Government to foreign governments or international organizations. Government
purposes include competitive procurement, acquisition of replenishment parts and
maintenance and repair by third parties, but do not include the rights to use, modify,
reproduce, release, perform, display, or disclose computer software or computer
software documentation for commercial purposes or authorize others to do so.




. Page 3 of 3
Attachment to UNC Incorporated Letter Dated August 18, 1994

Notes:

252.227-7018(a)(13) Government purpose means any activity in which the United
states Government is a party, including cooperative agreements with international or
multi-national defense organizations, or sales or transfers by the United States
Government to foreign governments or international organizations. Government

purposes include competitive procurement, acquisition of replenishment parts and

maintenance repair by third parties, but do not include the rights to use, mddify,
reproduce, release, perform, display, or disclose technical data or computer software
for commercial purposes or authorize others to do so.

The underlined sections are additions to proposed rules.

The above paragraphs marked with an asterisk (*) related to rights in non
commercial computer software and documentation are included since
technical data may be recorded, stored and transmitted in the form of
computer software.




