MARLOWE HEATING & AIR COND.

10680 Southern Maryland Bivd.
DUNKIRK. MARYLAND 20754
(301) 855-8237

o ' 855-8237

Honorable Paul D. Sarbanes
Dirksen Senate Office Building
Room 332

Washington, D.C. 20510

Heatf - ion

May 23, 1987

RE: Defense Department Implementation of Sectlon 1207.
"Contract Goal for Minorities"
All contracts to be set-aside for minority owned contractors

Dear Senator Sarbanes;

We are a small oconstruction firm, who for the last seven years, bid on and
received Government- contracts in the "Set-aside for Small Business Category."
We depend 100% on this type of work. Since 1 am not a minority, I suddenly
find myself on the brink of extinction. Action has been taken by the Department
of Defense to set aside all contracts to minority owned contractors, to begin
June 1, 1987, and to remain in effect until 1989. So what happens to all the
companies like us who are not minority owned?

This is absolutely the most absurd action ever taken by a Government that I

used to think had same degree of logic and fairness. If logic were used, it
"‘would be obvious that this action will establish a breeding ground for fraudu-

lant fronts for ownership. Other problems would be construction delays, cost

over-runs, and bonding problems. Obviously no logic has been used in this action.

As for fairmess, it's the most blatent use of reverse discrimination I have

ever seen. - o

I believe it's fair for all people to have equal rights. It is not egual rights
when five contractors are put out of business so that one contractor can get rich.

It seems to me that one small area of the Defense budget is being manipulated
to achieve a 5% set-aside for Small Disadvantaged Businesses. It's .obvious that
the upper end of the budget_;s being neglected in this area. ' '

I1f sonéthing is not doﬁe immediately to turn this around, we and-hﬁndredé'of
other small businesses like us w1ll be put out of bu51ness. We solicit -your:
help in this matter. : T

Slncerely,

Thed 1) polece.

/x
./,

Lloyd_A. Marlowe
President

' . ’
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~June 24, 1987

Defense Acquisition Regulatory Council
ODASD (P) DARS, c/0 OASD (P&L) (M&RS)
Room 3C841 The Pentagon

Washington, D.C. 20301-3062

ATTN: Mr. Charles W. Lloyd Re: DAR Case 87-33
Executive Secretary

Dear Sir:

On June 1, 1987 the Department of Defense (D.0.D) implemen-
ted a new rule which will bar small businesses that are not
disadvantaged from obtaining D.O.D. contracts for the next three
years! The new rule was published in the May 4, 1985 Federal
Register and implements Section 1207 of Pub. L 99-66; Set-Asides
for Small Disadvantaged Business concerns (S.D.B.). This rule is
in addition to the 8A Program which is already in effect.

We are a small business that performs mainly D.O.D.
construction contracts in the Maryland, Virginia and Washington,
D.C. area and this new rule will have a devastating impact on
our company and its 100 employees. -

It seems totally unfair to obtain practically the whole 5%
S.D.B. concern obligation for . .the D.0.D. construction program
from the small business- set—as1de work. Over 5% of the small .
business set-aside work in our area is given to S.D.B.;concerns
already, so why penallze non—S D B. concerns for the toétal D. O D.
obllgatlon’ :

We cannot believe that it was Congress's or D.O.D's. ‘
intention to award the majority of the small business set-aside
‘work to S.D.B. concerns, but:-only that they should receive their
fair share. We are not opposed to set-asides; however, in this
instance the whole market is being pulled out . from under
contractors who have performed this work in the past.

If this rule is allowed to stand, it will seriously
jeopardize ‘the existence of our company and others like us, who
have been dependable bldders and contractors for the D.0.D. in
the past. '

Very truly yours,

22/7'0m1ZZ7

W. T. Jowett, Jr.
President

WTJ/dh
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~ June 24, 1987

Mr. Charles W. Lloyd, Executive Secretary
ODASD (P) DARS, C/O OASD (P & L)(M & RS)
Room 3C841, The Pentagon

WaShington, D.C. 20301-3062

RE: Department of Defense Federal Acquisition Regulation
Supplement; Implementation of Section 1207 of Pub. L.
99-661; Set-Asides for Small Disadvantaged Business Concerns
DAR Case 87-33

Dear Mr. Lloyd:
We are writing to express our concern regarding the subject "interim rule'.

- As surety bond agents, we represent both non-minority and minority government
contractors. In our opinion, due to the rapid increase in demand, there are
just not enough qualified minority contractors. The additional cost to tax-
payers resulting from the Federal Govermment's increased use of these inex-
perienced firms at the expense of other small businesses, as in the case of
the "interim rule', is another example of waste in our well meaning but mis-
guided federal buearacracy.

Even if the contract price of the set aside job could be kept within 10% of
the so called "fair market price" at the time of award, as proposed by DOD,
it is not always realistic to assume the job will f1n1sh at that price.; The
record is full of cases of contract overruns, delay claims, and.business
failures when unqualified ''disadvantaged" contractors bite off more than they
can chew. :

Moreover, the financial impact on non-disadvantaged government contractors
could be significant. Many of them have achieved success in this difficult
field of endeavor through hard work and good management. It is patently

- unfair to them to restrict their source of bu51ness in the manner proposed
by thls interim rule. '

We urge you to reconsider this ruling based on the need for both fairness to
non—dlsadvantaged contractors and better cost control in government.

Yburs very truly,

= Z}/? /e M/

Peter J Marcelll
: Chairman _ .

4041 Powder Mill Rd.-Suite 220 e Beltsville, MD 20705 e Baltimore (301) 792-4471 e Washington (301) 595-4533
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CFFICE
THE SECRETARY OF DEFENSE

NATIONAL CONSTRUCTION INDUSTRY COUNCIL

1919 Pennsylvania Avenue, N.W. * Suite 850 ® Washington, D.C. 20006 * (202) 887-1494

June 17, 1987

”

The Honorable Edward M. Kennedy
United States Senate
Washington, D.C." 20510

Dear Senator Kennedy:

As you may know, the Department of Defense recently
issued a regulation which dramatically changes the way in
which DOD contracts will be let in the future. The new
regulation was published on an "interim basis" in the May 4,
1987 Federal Register and is entitled "Department of Defense
Federal Acgquisition Regulation."

We are writing to convey our strong objection to the
proposal. If our interpretation of the proposal is correct,
the 90 per cent of construction companies in the U.S. which

. are by definition considered small businésses, will be
' precluded from bidding DOD-related projects for the next
three fiscal years. Simply stated, that prospect is
unacceptable. We cannot believe that effect was intended by
Congress. : '

The new rule will in most cases foreclose bid
submissions from firms which are not defined as being small,
disadvantaged businesses. In general, if DOD is aware of two
'such firms in the area (known as the rule of two), DOD
~contracting officers are directed to set-aside the entire
project for the small, disadvantaged business community
(SDB's). Only bids4from‘SDB firms will then-be sblicited.

, Contractlng offlcers around the country are now
telling engineer and contractors, some of whom have built DOD
facilities for decades, that they need not apply for the next
‘three years. Accordingly, NCIC believes that hundreds of
such firms will either go out of business or establish false
disadvantaged fronts in order to gualify. -

embers of NCIC: American Concrete Pavement Association - American Consulting Engineers Council - American Insurance Association - American Rental Association - American

wad and Transportation Builders Association - American Society of Civil Engineers - American Subcontractors Association - Associated Bu-ldcrs and Contractors - Asmcm!ed Equipment

istributors - Associated General Contractors of America - Assocmlcd Landscape Contractors of America - Association of the Wall & Ceiling Industries-International - Construction Industry
Manufuacturers Association - Door and Hardware Institute - Mechanical Contractors Association of America - National Asphalt Pavement Association - National Associgtion of Minority
Contractors - National Association of Plumbing Heating-Cooling Contractors - National Association of Surety Bond Producers - Nationat Association of Women in Consl;xcuun National
Constructors Association - National Electrical Contractors Association - National Society of Professional Engineers - Portland Cement Association - Prestressed Concrete lnsmulc Sheet
Metal and Air Conditioning Contractors National Association - The Surety Association of America.

Aguol! %wgm
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Page 2 :

We have attached a series of questions to this letter
which have yet to be answered. We encourage you to convey
these concerns to the Defense Department and ask them to
formally respond. Additionally, we have attached a recent

editorial in the Engineering News-Record on the subject.

" In the final analysis, this issue involves simple

fairness. A "rule of two" should not become a rule of 100

per cent. And yet that is the effect of the interim rule.
Te'lling small businesses around the country to "go away" for
three years, particularly in an industry which is in ‘
compliance with all Congressionally mandated utlllzatlon
goals, cannot be sound public policy.

If you have any questions regarding NCIC or our views
on this policy, please call us at 887-1494. We would be
pleased to meet with you at your convenience to discuss our
position.

Sincerely,

Gregg Ward :
Executive Director

/!

GW:1dt
Enclosures (2)

cc: American Consultlng Englneers Council

American Rental Association
American Society of Civil Engineers

. American Subcontractors:Association

. Associated Builders and Contractors
.Associated General Contractors of America
Associated Landscape Contractors of America

" Association of the Wall & Ceiling Industries - Internatlonal
Mechanical Contractors Association of America
National Association of Surety Bond Producers
National Association of Women in Construction
National Constructors Association
National Electrical Contractors Association
National Society of Professional Engineers
Prestressed Concrete Institute
Sheet Metal and Air Condltlonlng Contractors

“National. Association )

The Surety Association of America
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Catch up on computei's—or else

Architects, cngmtcm and contractors entening their respec-
tive disciplines in the early 1950s were probably more
concerned with their slide rules than the promise of a

scemingly complicated tool that could automate repetitive |

and tedious calculations. If they started families within the
first five years of their carcers, they could be grandparents
by now. But in thosc same ycars, the first commercial
computer has become a great-grandparent to the new ma-
chines on the market. Such sharply accelerated life cycles
increase greatly the responsibility of those in conslmcuon to
understand and manage these powerlul tools.

Computer uscrs in other industries are way ahead of the
game. ‘They've developed computer planning strategics that
dircct their computer purchascs, they've joined computer
standards organizations, and they belong to user groups
that carry a lot of cout with powerlul computer supplicers.

Construction industry users are playing catch-up (sce
p- 34). ‘That requires a corporate commitment o the expen-
sive .computer cquipment acquired and a responsibility to
monitor the trends that could render it obsolete. This can-
not be achieved unless construction industry users attempt
to master computer technology as it applies to their busi-
ness. Some uscrs will respond that their primary business is
construction, not computer technology. But with the rate
technology is :changing, almost all phases of construction

now have sonic computer input, and users who are slow to

: follo“ will sucely be left behind.

i

Trashing the Rule of _Two

There comes: a point when special emphiasis programs in

federal construction procurement become more like the tail

wagging the dog. The ever expanding use of the so-called
Rule of Two concept in the Dept. of Defense is a good -

example (se¢ p. 74). This rule started out as a way to
channel more of the $8 billion a year in defense construc-
ton work to small businesses. But now it is alsa.being used
to set aside work for small disady m(a;,(.d businesses (SDBs).

There is a place in federal contracting for programs that
allow small businesses and those owned by minorities and
women to compete with the giants of industry. The federal
government has a social responsibility in addition to s
function as a_procurer of goods and seivices. But the social
responsibility that calls for fairness also demands that spe-
cial interests be cut off at a certain point. It is ludicrous that
small disadvantaged and minonity-owned finms be given first
crack at the cream of a multibillion-dollar construction bud-
-get, while experienced and eflicient mainsuream producers
sit on their hands.

By defminon, SHs lack opportunity, experience, financ-
ing and skills. Programs to remedy that must be tailored

82, : - ENR/uno 11. 1987

i

carefully to address those problems. Projects should be
sclected accordingly, with an cyc toward maximizing con-
tracting experience while limiting the potential impact that a
business’s failure to perform will have on national delense.
We suggest that the Defense Dept. go back to the drawing
board when it crafts its final rule. The Rule of T'wo concept
is simply an administrative expedicnt to meet arbitrary goals
and it has an unnecessarily severe impact on the competitive
bidding process.

Emphasizing technology

The creation of a National Institute of Technology, pro-
posed in a Senate bill, could help put technology transfer in
the US. on the {ront burner, where it belongs. As proposed
by the influential chairman of the Senate Commerce, Sci-
ence and Transportaion Comumittee, Ernest F. Hollings.
the bill would move the National Burcau of Standards (with
its building and fire technology centers) into NI'T (ENR 6/4
p-7). And there’s much more than a name change.

Moncy authorized by the bill would stimulate technology
wransfer through creation of regional federal-state centers
around the counury. For the current work of NBS there
might be litde additional money, but results of that work
could be more cffectively made available o indusuy for
commercial application: It is a good idca.

The landfill as art

The nation’s abundance of garbage,’ plhng up in unsn,h(l\ .
“Mount Trashmores” from coast o coast, is a source ol

pride to nobody. But there is new hope.

Within a few years, a dump in New Jersey could give new
meaning o the disparaging term “junk art,” Following a
design by artist Nancy Holt, the Hackensack Mcadowlands

‘Development Commission (IIMDC) is planning to wansform

a 57-acre landhill into a picce of Landscape art. 1t will be
visible to millions of commuters and tounsts who travel wo:
and from New York City via the New Jersey Turnpike.
Amuwak or Newark Airport (sce p. 28).

The landfill will be dosed and sculpted into mounds.
with a covering of grass and other plants. Sky Mound, as it
will be called, will provide carcfully arranged vistas o the
rising and sctting sun and moon through mounds and stecl
structures. Its design is mecant o provide an interesting
appearance 10 those who pass by, as well as to 1hosc wha
stop at the site.

While landfills elsewhere have been tumed to recreation-
al usce such as parks, HMDC says this would be the first used
o create public art. To the extent that the public’s trash
cannot be recycled for the public good. here's another win
to, fmd smnclhmg positive n a growing national problem.




The Counc1l believes the follow1ng concerns/questlons need to
be addressed:

”

Is DOD aware that this "rule of two" will effectively

-foreclose all bidding opportunities from firms which are

not disadvantaged?

‘Does not the "rule of two" in the construction industry

become an exclusionary 100 per cent rule for
disadvantaged firms over the next three fiscal years?

Has not the construction industry exceeded the 5 per
cent threshold, cited in the regulation as the goal to
be achieved, for years?

Is the construction industry -- the very industry

"currently in compliance —-- the only industry impacted by

the interim rule? 1Is aerospace affected? Research and
development? High technology contractors? If not, why
not?

Was an economic impact statement conducted? If not, why
not? If one was compiled, what was the projected impact
on small business organizations in the construction
industry?

Why were no public comments received prior to the
implementation of the interim rule? Why an interim rule
in the first instance? Has ‘the-Administrative
Procedures Act been violated?

Dld the DOD anUlSLtlon regulatlon get OMB clearance?

1f not, why not°



) NATIONAL ASSOCIATION OF MINORITY CONTRACTORS

' 806 15th Street, NW. e Suite 340 » Washington, D.C. 20005 e (202) 347-8259

June 3, 1987

. Defense Acquisition Regulatory Council
ATTN: - Mr. Charles W. Lloyd

Executive Secretary

ODASD (P) DARS

c/o OASD (P&L)(M&RS)

Room 3C841, The Pentagon

Washington, DC 20301-3062

Re: Comments on DAR Case 87-33: DoD's Notice of .Intent’
to Develop a Proposed Rule to Help Achieve a Goal
-of Awarding Five Percent (5%) of Contract Dollars
to Small Disadvantaged Businesses

Dear Mr. Lloyd:'

The following are the ' comments of +the National
Association of Minority Contractors (NAMC) with regard to
the Department of Defense (DoD) notice of intent to develop
a proposed rule to help achieve a goal of awarding five
percent (5%) of contract dollars to small disadvantaged
businesses.

. Introduction

The National Association of Minority Contractors (NAMC)
is a business trade association established in 1969 to address
the needs and concerns of minority-owned construction firms.
NAMC is the oldest and only organization representing the
economic interests of the 60,000 minority construction
contractors nationwide. One of NAMC's primary objectives
is the increase of procurement opportunities for minority
contractors in the public and private sectors.

Section 1207 of the National Defense Authorization
Act for Fiscal Year 1987 (P.L. 99-661) requires the Department
of Defense to award five percent (5%) of its contract
procurement to small disadvantaged businesses. The Defense
Acquisition Regulatory (DAR) Council has already published
an interim rule to implement Section 1207. That interim
rule = requires . that contracting officers set aside
acquisitions, other than small purchases conducted under
procedures of Federal Acquisition Regqulation (FAR) Part
13, for exclusive competition among Small Disadvantaged
Business (SDB) concerns, whenever the contracting officer
determines that offers can be anticipated from two or more
SDB concerns and that the contract award price will not
‘ exceed fair market price by more than ten percent (10%).

\

L]

K FULL SERVICE MEMBERSHIP CONSTRUCTION ASSOCIATION
WORKING FOR A BETTER CONSTRUCTION INDUSTRY
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DAR Case 87-33

The Department of Defense now invites public comment
concerning A other procurement methods which can reasonably
be used to attain the five percent- (5%) goal. Accordingly,
NAMC submits the following recommendations. :

Recommendation

1. Size Standards

It is very probable that the DoD will rely heavily

upon minority concerns already certified as small
disadvantaged businesses under the Small Business
Administration (SBA) 8(a) set-aside program to achieve its
five percent goal. This could be an ill-fated effort,

however, if certain precautions are not taken.

Under the 8(a) program a firm is entitled to procure
government contracts which are set-aside by the various
federal agencies for such purpose. Most of such contracts
are negotiated rather than bid. This allows minority
contractors to build performance track records in order
to more smoothly move into the economic mainstream once
they graduate from the 8(a) program.

Studies conducted by NAMC as well as Senator Lowell
"Weicker of the Senate Small Business Committee indicates,
however, that once a firm graduates from the 8(a) program
the contract dollars such firm is able to procure decreases
dramatically. Thus, the "size" of an 8(a) firm is inflated
during the time it is in the SBA program.

This phenomena could present a situation in which the
most capable small disadvantaged firms will not be eligible
to be included in the DoD program during the time period
of the 1legislation because once such firms perform even
one substantial DoD contract they will no longer be considered
"small” by 1legislative. definition. They will, thus, be
unable to bid on any future DoD contracts under .the program
.and will probably be "graduated" from the 8(a) program.
NAMC recommends, therefore, that for purposes of implementing
Section 1207, contracts procurred under the SBA's 8(a) program

not be counted in determining whether a particular firm
is "small.” :

2. Dissemination of Procurement Information

-There are several thousand minority contractors in
the construction marketplace which are more than capable,
from both a management and financial standpoint, to perform
DoD contracts. Most of such firms, however, have never
done business with the Department of Defense, although they
so desire. The reason for this is that such firms -are rarely
aware of information regarding specific DoD ' procurements.
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Although it is true that substantial information is available
regarding DoD procurements, the small disadvantaged business
person frequently does not know where to find such
information. Even when he is able to flnd such information,
however,; it may be presented in. such a context that leads
the minority businessman to believe that he does not have
the time nor the resources to effectlvely read and analyze
=such information.

Minority contractors need timely, edited DoD procurement
information. NAMC currently publishes Procurement Bulletins
for its members in which public and private sector information
on procurement opportunities is broken down to make it simple
and relevant to the targeted minority firms. NAMC has enjoyed
great success in getting minority firms to respond to such
bulletins. The DoD Office of Small and Disadvantaged Business
Utilization (OSDBU) should work very closely with trade
associations such as NAMC  to assure that information on
DoD procurements is properly and effectively disseminated.

3. Availability of Small Disadvantaged Businesses

DoD's interim rule gives <contracting officers the
authority to determine whether or not offers for acquisitions
will be received from two or more small disadvantaged
businesses. Often, however, the contracting officer. is
in no position to determine such information as he has no
knowledge of either the availability or the eligibility
- of minority firms which can perform certain work.

- NAMC keeps business profiles on thousands  of minority
construction firms nationwide which contain such pertinent
information as the company's gross sales for the past three
(3) years, bonding capacity, years in business, etc. Other
trade associations maintain similar records in other specialty
areas. It is recommended, therefore, that DoD require that
a contracting officer may only make a determination that
two or more SDB's are not available for any given acquisition
only after checking with the national. trade association
pertinent to such procurement area of specialty.

4. Bohding

Under the Miller Act, as amended (40 U.S.C. 270a -
270e), performance and payment bonds, with certain exception,
are required for all United States government construction
contracts. It is this requirement that has eliminated many
capable minority contractors from bidding or performing
DoD contracts. Corporate surety companies have simply not
provided bonding to minority firms at anywhere near the
level that they have provided such service for majority-owned
firms. Regardless of the reasons given by the surety
companies for not awarding-+ bonds to minority businesses,
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and - regardless of reasons perceived by minorities that they
have not received them, the problem is still an inescapable
reality that threatens to impede DoD efforts to achieving
its five percent small'disadvantaged business goal. A very’
practical solution is. emerging which may resolve much = of
the current problem, however.; :

¢ A hardly noticed amendment to the Miller Act authorizes
the use of .individual sureties to award bid, performance
and payment bonds to contractors. - These bonds are backed
by individuals rather than corporations. 1Individual sureties
are not required to be 1listed on the- - U.S. Treasury List
yet they are authorized and acceptable to the U.S. Government
in almost all cases. Federal Regulation 41 CFR 1.10.203
dilineates the authbrity and use of these bonds.

Durlng the past year NAMC has been very successful
in obtaining individual surety bonds for its members.
Although this 1is a legal form of bonding, many federal
contracting officers are still not aware of these types

of bonds nor have they ever seen one. Educating such
contracting officers on a case-by-case basis has sometimes
been an arduous and time-consuming task. . It is recommended

that DoD educate all of its contracting officers of the
acceptability of individual surety bonds in whatever manner
it deems feasible and effective.

‘5. The Protest Process

There are several predominantly-white national trade
associations which have opposed any and all government efforts
to bring minority businesses into economic mainstream. They
often seek to sabatoge on stonewall any government program
which seeks to facilitate the increased wutilization of
minority businesses. The most-often used tactic is the
administrative legal procedure.

" Through their members, such organizations will challenge
or protest an award to a small disadvantaged business 1in

- the administrative arena. Such protest may take up to two

years to resolve. The minority firm is not only precluded
from performing the contract but its financial resources-
are diluted from the necessity of obtaining legal assistance.
Most importantly, however, is the fact that many other capable
minority firms are discouraged from bidding on government

jobs, "thus fulfilling the intent of protagonlst in taking
such action.

For purposes of implementing Section 1207 NAMC recommends
that the "interested party" which may challenge an award
be limited to qualified small disadvantaged business offerors.
A special, expedited process should be designed for dealing
with such protests. A procedure should also be implemented
for summarily dismissing protests which appear on their
face to be frivilous.
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Conclusion

NAMC thanks you for allowing it the opportunlty to
submit comments in this matter. We stand ready to -assist
DoD in any p0551b1e way to make thls program a success.

Very truly yours,

Ao %%I

Ralph C. Thomas, III
Executive Director

RCT:cps
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TIGHE CURHAN & PILIERO

, : ATTORNEYS AT LAW _
\ _ : 1750 PENNSYLVANIA AVENUE, N.W. , '
ANIEL J. PILIERO II _ : WASHINGTON, D.C. 20008 BOSTON, MASSACHUSETTS OFFICE.
KEVIN P. TIGHE, PC. : _ P _ 30 FEDERAL STREET
MARK K. STEPHENS , ' - : - W YORK O
MICHAEL A. HISER : : S L MO ooy CTTICE
LOUISE E. HANSEN"® . L Newzz g:gAr?\cA:m
MAUREEN T. KELLY* : : o L , N.Y.
JOAN DAVENPORT* S : P (212) 269-4420

ROBERT D. WAGMAN -
TAMMY M. DOURIS
RICHARD J. SHEA*
DAVID J. NOONAN®

ELLEN BORKUM SCULT*: o '
*Not admitted in D.C. o _ June 3, 1987

Defense Acquisition Regulatory Coun011
ODASD(P) DARS .

c/o OAS (P&L)(M&RS)

Room 3C841

The Pentagon

Washington, DC 20301-3062

ATTN: Charles W. Lloyd, Executive Secretary
Dear Mr. Lloyd:

. Tighe, Curhan & Piliero represents a number of small, minority
owned firms and has been asked to submit these comments on their
behalf. :

Pursuant to the Department of Defense (DOD) "Notice of
Intent to Develop a Proposed Rule to Help Achieve a Goal of
Awarding Five Percent of Contract Dollars to Small Disadvantaged
Businesses," 52 Fed. Reg. 1628 (May 4, 1987) we hereby submit
this written comment concerning the two Defense Acquisition
Regulatory Council (DAR Council) proposals which may form the
basis of a proposed rule.on this topic.

The first proposal would establish a proceduré, whereby
direct award could be made to a small and disadvantaged business
(spB) firm, without providing for full and open competition in
those circumstances where a market survey and a "sources sought”
Commerce Business Daily (CBD) notice identified only one responsible
SDB concern which could fulfill DOD's requirements. The authority
for this proposal is found in exception 5 of the Competition in
.Contracting Act (CICA), 10 U.S.C. § 2304(c)(5). Use of the
authority would be limited to those circumstances where SDB set-
aside criteria are not met, where realistic pricing is possible
and where award without full and open competltlon is necessary to
achieve the five percent goal. :

‘ " The second proposal involves establishing a ten percent
preference differential for SDB concerns in certain sealed bid

competition acquisitions wher this preference is determined

necessary to attain the five percent goal. Under this proposal,
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Defense Acquisition Regulatory Council
June 3, 1987 .
Page Two .

award would be made to an otherwise respon51ble SDB concern whose-
bid is within ten percent of the low offeror's bid.: '

; We'support both proposals and would urge the DAR Counc¢il to
prepare regulations to implement these proposals. However, we
believe that the proposals are very narrow and it may be that
other methods should be considered as well in order to increase
the likelihood of achievement of the five percent goal.

With respect to the first proposal, we believe that implemen-
tation of this proposal will assist in achieving the five percent
goal by eliminating, under very limited circumstances, the "rule
of two" requirement for SDB set-asides. We recommend that the
DAR Council authorize this procedure where a "sources sought" CBD
notice identifies only one responsible SDB concern without the
additional requirement for a market survey in all circumstances.
It appears that there may be situations where a notice is published
but a market survey has not been undertaken. Under these circum-
stances, it appears appropriate for the contracting officer to
pursue an SDB set-aside although the CBD notice identified only
one responsible SDB concern. The proposal, as reflected in the
Notice appears too restrictive to cover these situations.

We support implementation of the second proposal. In addi-
tion, we believe that the five percent goal would be better
fulfilled if this proposal were extended for use in competitive
negotiated acquisitions where source selection is based primarily
on price. Under those circumstances, if an SDB concern's cost
proposal was within ten percent of the low offeror's bid, the SDB
could be awarded the contract. The intent of the five percent
goal would be better fulfilled by enactment of this proposal and
it would be appropriate to provide a provision parallel to that
proposed for sealed bid competitive negotiated acqu131tlons where
source selection will be based pr1mar11y on price.

Agaln, we urge the DAR Council to cons1der other alternatives

" that may be implemented in order to fulfill the five percent goal.

Very truly yours,

i



INTEGRATED SYST EMS ANALYSTS, INC.

C. Michael Gooden

President

‘June 9, 1987
:Serial: 87-C-506

Mr. Charles W. Lloyd '
Executive Secretary, ODASD (P) DARS
Defense Acquisition Regulatory Council
c/o OASD, (P&L) (M&RS), Room 3C841
The Pentagon

Washington, DC 20301- 3062

Ref: DAR Case 87-33

Dear Mr. Lloyd:

The timely response by the Department of Defense in
implementing Section 1207 of PL99-661, the National Defense
Authorization Act for Fiscal Year 1987, is commendable. We
at Integrated Systems Analysts, Inc. (ISA) believe that the
proposed regulations as set forth in the May 4, 1987 Federal
Register will certainly provide additional opportunity to the
minority community in the pursuit of defense procurements.

In reading the legislation as set forth in Section 1207, it
is clear that the intent of Congress in passing this legislation
was that the minority community would realize five percent (5%)
of the defense procurement dollars through government procurement
with qualified minority business enterprises, historically Black
colleges and universities and other minority institutions. The
legislation recognizes that there is no economic parity between
the minority and majority populations, and attempts to close this
gap by providing an opportunity for the mlnorlty community to '

participate more equitably in the economic distribution through
defense procurement.

The Department of Defense implementation of the
legislation, while timely, does appear to lack the necessary
aggressiveness and emphasis to reasonably expect that the 5% goal
will be achieved. 1In fact, the implementation relies heavily on
the provisions of 15 USC, the Small Business Act, to the
detriment of the reallzatlon of the goal.

Corporate Offices
1215 Jefferson Davis Hwy.
Crystal Gateway 111, Suite 1304
Arlington, VA 22202
703-685-1800
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Eour specific areas which could significantly enhance the
probability of attaining the goal, within the framework of the
legislation, are set forth below.

1. The DOD implementation does not adequately address the .

~ degree of subcontracting which a Small Disadvantaged
Business (SDB) will be permitted to pursue under a SDB set-

- aside procurement. This creates the potential for a
significant portion of the revenues earmarked for the
minority community to end up in the businesses of the
majority community. This has been demonstrated under the
existing small business set-aside program where large
business frequently plays a major role in determining the
outcome of small business procurements, and takes a
significant portion of the dollars intended for the small
business community. Many small businesses in the defense
industry realize that unless they have a large business
subcontractor when bidding a small business set-aside, that
their bid is for nought. This has been the central issue
in many of the protests which are heard by the regional
offices - of the Small Business Administration (SBA) and the
Office of Hearings and Appeals. This aspect of implemen-
tation of section 1207 could be substantially strengthened
by severely curtailing the degree of subcontracting (less
than 25%) for a SDB set-aside, unless the subcontract is to
a qualified Minority Business Enterprise (MBE), in which
case the degree of subcontracting permitted would be
considerably more liberal. This approach would both ensure
that the bulk of the dollars would go to the segment of the
marketplace for whom it was intended, yet would permit a
SDB the opportunity.to seek additional needed capability to
ensure successful performance of a procurement effort. It
would further promote the strengthening of minority busi-

" nesses through cooperative efforts of the firms in the
minority community.

2. The DOD implementation effectively eliminates, from the
SDB set-aside determination process, the most knowledgeable
and efficient resource that the DOD possesses for assisting
in making these determinations. While the: DOD policy
"statement assigns significant responsibilities to various
Small and Disadvantaged Business Utilization (SADBU)
representatives (i.e., DOD Director, Associate Directors,
and Small Business Specialists) for implementation, ,
technical assistance, and outreach programs associated with -
PL99-661, the authority that should accompany these
responsibilities is nonexistent in DOD's procedures. The
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procedures in DFARS 19.505, which deal with adjudicating
rejections of set-aside recommendations between contracting
officers and SADBU's, have been made inapplicable to the
SDB set-aside program by DFARS 19.506. This undercutting
of SADBU authority is further demonstrated in the DOD
policy statement, where it is recommended that the con-
tracting officer utilize acquisition history, solicitation
mailing lists, the Commerce Business Daily, or DOD techni-
cal teams (a new and undefined term) to find two capable
SDB sources. The exclusion of the SADBU representative
from this process is highly. suspect, especially since the
SADBU representative would be the most likely person to
have, in one location, more information on SDB companies
and capabilities than any of the sources listed in the
policy. It is specifically recommended that the SADBU be
identified as an integral party in the SDB set-aside _
process and that, as a minimum, the appeal rights in DFARS
19.505 be made applicable to the SDB set-aside program.
The DOD should, in order to show vigorous support for this
Congressionally mandated program, consider providing more
stringent and higher visibility appeal rights that will
assist in meeting program goals. ,

3. The DOD implementation permits very broad latitude in
terms of who can challenge (protest) a contract award under
a SDB set-aside. Protests have frequently been used within
the SB set-aside program as delaying tactics in awarding
contracts to allow for bridging contracts, contract exten-
sions, etc. Many protests have not been well founded, and
only serve to delay or perturb the normal procurement
process. It is recommended that interested parties under
the SDB set-aside be restricted to qualified SDB offerors,
and that some consideration be given to imposing penaltles
for protests which are ultimately determined to have been
frivolous in nature.

4. The DOD implementation defines SDBs by referencing
Section 8(d) of 15 USC. This section invokes the size
standards as established for each industry by the SBA. The
dollar volume of revenue represented by the DOD 5% goal, if
achieved, would quadruple the current level of performance -
of minority businesses in the defense marketplace. With
SBA size standards as a limiting factor, it may be
difficult for the DOD to find sufficient numbers of
qualified minority business enterprises to meet this dollar
volume, especially since the size of many of the MBEs in
the defense industry has been unrealistlcally inflated by
revenues from subcontracts from the SBA via the section
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8(a) -program. These MBEs have historically faced
considerable difficulty after leaving the 8(a) business
development program because of limited access to
traditional financial institutions and bias within the
marketplace. As a result, many of these firms have not
survived as minority businesses after leaving the support
of the 8(a) program. To create a larger source of quali-
fied SDBs and to offer a source of market access to MBEs
who have left the 8(a) program, it is recommended that-
revenues of the MBEs which were obtained via the 8(a)
program, not be considered in determining the size of
these firms when competing under the SDB set-aside program.
Such an action would not constitute a novel approach to
addressing this issue. 1In fact, it has been proposed in a
bill before the U.S. House of Representatives, HR1807,
addressing the 8(a) program participation. Further, the
SBA has the authority to take such action within the
framework of 13 CFR 121.2 and 13 CFR 124.112(a)(2).
Alternatively, as the intent of this legislation is neither
to redistribute procurement dollars among small businesses
nor to lower the amount of procurement dollars awarded to
small businesses, the size standards for "disadvantaged
business" under this legislation could be redefined such
that if there are two or more disadvantaged businesses
capable of performing the work, it could be set-aside.
This would establish the preference that the procurements
set-aside should come from the unrestricted, rather than

'~ the small business marketplace. See the attached legal
authority for the action proposed.

I appreciate having the opportunity to offer these comments

- regarding the implementation of this legislation. I sincerely

believe that Section 1207 of PL99-661, if properly implemented,
could have the;most significant positive impact on the minority
community of any legislation which has preceded it.

Sincerely,

INTEGRATED SYSTEMS ANALYSTS; INC.
/ 7 /

Président

Enclosure



‘ S ' 'REED SMITH SHAW & McCLAY
MEMORANDUM

June 9, 1987

SUBJECT: Smaii Business Administration (SBA) Authority to Revise
Size Standards in Requnse to P.L. 99-661 Objectives

FROM: Weldon H. Latham *
Virginia D. Green *
I. EXECUTIVE SUMMARY
Congress recently enacted legislation intended to offer
-disadvantaged businesses an increaSed'opportunity for
participation in Department of Defense (DoD) contracts.
Unfortunately, P.L. 99-6611 as implemented'by the Interim Rule,2
‘ ‘'would fall far short of fulfilling the Congressional intent. 1In .
order to achieve the fair participation intended for all
»disadvantaged businesées, SBA in concert with DoD, must promulgate

separate size standards specifically intended to address the

objectives of the Minority Contract Goal Program.

1 Specifically, Section 1207, entitled "Contract Goal for A
Minorities", of the National Defense Authorization Act for Fiscal
Year 1987 (Public Law 99-661) which creates a goal of five (5)
percent of the total DoD contract dollars for small disadvantaged
business (SDB) concerns during FY1987, 1988 and 1989.

2 See "Interim Rule" -- Department of Defense, 48 CFR Parts 204,
205, 206, 219 and 252; Department of Defense Federal Acquisition
Regulation Supplement; Implementation of Section 1207 of Pub. L.
99-661; Set-Asides for Small Disadvantaged Business Concerns
[Federal Register, Vol. 52, No. 85, Monday, May 4, 1987, page

. 16263 et. seqg.].



SBA cleagly has the legal authority to establish or
revise;the size standards by which it défines "small" businesses
for purposes of program eligibility; It'also:has the authoritf to
set different size standards for eaéh of the various programs |
mandated by the Small BusineSS'Act;iother pertinent statutes aﬁd

their implementing regulations. As currently written, these

.standards exclude mény disadvéntaged businessés from meaningful

-participation in the DoD program established by Section 1207 of

P.L. 99-661. There is adequate legal authority in the relevant
statutes, regulations, and judicial opinions to permit SBA to
expand the definition of "small" businesses to enable
disadvantaged businesses not currently denominated as "small" to

participate in the DoD program.

IT. ANALYSIS

-A. The Requlatory Path
Section 1207 of the 1987 National Defense Authorization

‘Act, Public Law 99-661 ("the Act") establishes a goal for small
Edisadvantaged business involvement in Department of Defense
;contracts that greatly exceeds the current participation.of_such
‘entities. The Act specifically provides that the smali business

concerns eligible for these contracts are those which are "...

owned and controlled by socially and economically disadvantaged.
individuéls (as defined by Section 8(d) of the Small Business Act
(15 U.s.C. 637(d)) and regulations issued under such section .

." Public Law 99-661, Section 1207(a)(l)..

.



Section 8(d) of tﬁe Small Business Act ("SBA’Act“),
which is eipfeésl§~réferred to_aé intgrpfetative authofity'fof
Séction 1267.of'the 1987 National Defénse Authorization Act,?
refers to 6ther sources for the meaning of the term "small
business Eéncern.":

, "[Tlhe term 'small'business concern'

shall mean a small business as defined

pursuant to Section 3 of the Small Business
Act (15 U.S.C. 632) and relevant requlations

promulgated pursuant thereto." 15 U.S.C.

637(d)(3)(C) [emphasis added]. ,

Section 3 of the Smali Business Act, in turn, grants the
Administrator of the Small Business Administration the authority
to make a detailed definition of what constitutes a "small-
business concern"'using criteria such as "number of employees and
dollar volume of business." 15 U.S.C. 632(a).

The Administrator has issued regulations defining a
small business concern, in many industries, in terms of the number
of its employees and the dollar volume of the business.

13 CFR 121.2. These quantifications are determined by the
Administratof énd are referred to as Standard Industrial
Classification ("SIC") size standards. 13 CER 121.2.

SBA regulations further provide that these SIC standards

govern the eligibility of minority small business under the

Section 8(a) program:

"(1) In order to be eligible to
participate in the Section 8(a) program, an
applicant concern must qualify as a small
business concern as defined for purposes of
Government procurement in Section 121.2 of
these rules. The particular size standard to

.



be applied will be based on the primary

industry classification of the applicant

concern." 13 CFR 121.4(g)(1l).
Thus, the size standards of the SBA weré intepded by’Congreés in
the 1987 Natﬁonal Defense Authorization Act to aid in identifying
" small busineés concerns under the Act. :However, neither thé Act,

the SBA Act, nor the SBA regulations implementing the SBA Act

requires that size standards remain constant.

B. The Requlatory Authority
The SBA has the authority to change its size standards

without the further assent QfHCongress; "It is clear, both from
the Act itself and from-the legislative history, that the
specification of what is a small business has been left to
administrative, rather th;h législafive determination."

13 CFR 121.1(b) "The actual setting of gize standards, i.e. the
size specification of 'small' is delegated to the Administrator of
the SBA." 13 CFR 121.1(a). This authority is crucial since

"éligibility'for SBA programs requires that a firm be “small'."

o I1d4.

At present, as set forth above, the same size standards

. for SBA "small business concerns,"

in general, are applied
specifically to "Section 8(a) small businéss concerns."

13 CFR 121.4(g)(1). This, too, could be altered by the SBA. SBA
is authorized to establish "different" size standards for its

various "different" programs. This is perhaps best demonstrated

by a review 6f the distinction set forth in the size regulation:

*



*"(a) The. following industry size standards
apply to all SBA programs except the sales of
- 'government property (§121.6); physical disaster
loans (no size standards); Small Business -
Investment Companies, Development Companles,
and Pollution Control Bonds (see §121. 4)
13 CFR 121. 2(a) [emphas1s added].

The United States:District Court for the District of Columbia
concurred in this:view,?wherein it stated that "SBA could have

administratively created different size standards for 8(a) as

opposed to non-8(a) éoncerns." Systems and Applied Sciences Corp.

v. Sanders, 544 F.Supp. 576, 581 (D.D.C. 1982).

cC. Progoséls For Modification of Size Sfandards

The following paragraphs include two (2) alternative
proposals aimed at securiné more equitable participation by
disadvantaged businesses in the DoD Minority Contract Goal
Program. Both alternative proposals are based on recognition of
the fact that if DoD is to‘achieve its goal, it must not exclude
the very‘disadvantaged businesses which are best suited to provide
the quality of goods and servideé essential>to:accomplishing'the
DoD mission. SBA and, in many instanées, DoD havé investéd large
sums of federal 8(a) assistance and cqntractidoilaré in developing
small disadvantagéd businesses and ﬁother than smali"
disadvantaged businesses to a point where4they have become
significant contributofs in the federal procufement system.

Experience has shown thét once formerly certified 8(a) firms have



"graduated" from the 8(a) program, their fallure rate3 has been
substaptlal and, thus, the loss of the federal 1nvestment thereln,
has likewise been substantlal,, Effective utlllzatlon of the. SBA
8(a) ppogramrstandards and experlence, in cooperatlon with the
goais and objectives of the DoD Minority Contract Goal Program
(which were expressly linked in~SeetiohA1207(a)(l) of P;Ll 99- .
661), can fesult in both an effective DeD program and a'traneition
-program for graduating 8(a) firms. This approach will enable
those'firms to move into the largef DoD arena on an increasingly
competitive basis. Either of the two alternatives set forth below
Qould be accomplished by SBA establishing a new and different size
category for disadvantaged businesses participatinq in the Section
1207 program.

1. AlternativeKOne: Establish a Different Size

Standard for Disadvantaged Businesses Participating in

. Section 1207 Program by Excluding 8(a) Contract Receipts

from the Dollar Volume Calculations of the Business.

This p:oposal, which would establish a new and different
'SBA size standard for purposes of P.L. 99-661, would
simultaneously promote the long-term viability of partieipating
disadvantaged businesses (particularly those firms thch have

exceeded their size standards). Gauging the size of a

disadvantaged business by totaling only those receipts not

3 See Senate Comm. on Small Business, 100th Cong., 1lst Sess.,
Survey of the Graduates of the Small Business Administrative-
Section 8(a) Minority Business Development Program (Comm. Print,
May 12, 1987). The Committee sought to determine the "Out of
Business Rate" for graduated 8(a) firms. Based on the survey and
independent source data it is estimated that 21 to 30 percent of
8(a) firms which graduated between 1982-86 had gone out of
business.



‘ atftribﬁtable to Bta) contracts 6£fers one means by which éhe
purposés nf the S(a),pfogram cnn Be furthered, whilé étill
:enablingzsomeﬁhatilargéridisadﬁantagéd businésses td narticipate
in the DoD program.. This concepfnwaé recentiy advénééd in a bill
.before.the Unitedjstates House of Reérésenta%ives, H.R. 18074
whlch would prov1de the follow1ng amendment to Section 8(a) of the
Small Bu51ness Act:

"No portion of the gross receipts or
employment of a business concern attributable
to the performance of a contract or contracts.
awarded, pursuant to this subsection shall be
included in determining the size of such
concern for any program or activity conducted
under the authority of this Act or the Small
Business Investment Act of 1958." H.R. 1807,
Section 7.

The purposes of the 8(a) program are stated explicitly

‘ in the regqulations:

"It is the purpose of the Section 8(a)
program to:

(1) Foster business ownership by
individuals who are both socially and
economically disadvantaged;

(ii) Promote the competitive wviability
of such. firms by providing such available
contract, financial, technical, and
management assistance as may be necessary;
and ‘
(iii) Clarify and expand the program .
for the procurement by the United States of
articles, equipment, supplies, services,
materials, and construction work from small
business concerns owned by socially and
economically disadvantaged individuals."

13 CFR 124.1(b)(1).

4 See H.R. 1807, introduced by Congressman Nicholas Mavroules (D-
Mass.), entitled "A Bill to Amend the Small Business Act to Reform
. the Capital Ownership Development Program...".



These purposes, with regard to small disadvantaged
businesses, are ultlmately furthered by the contlnued success of
such businesses (even after they cease belng small) and are
clearly hampered by the fallure:of such businesses. A fledgllng'
dlsadvantaged bu51ness as well as ‘one which embarks on an

ambltlous.plan of growth in conjunctlon with the 8(a) progranm,

‘both often encounter a destabilizing impact on their business upon

the conclusion of their 8(a) program participation. This has

occurred most acutely in disadvantaged businesses which have

outgrown the "small" category, largely on the basis of the volume

of their 8(a) contracts. These businesses face termination from
the program, eveh.though their corporate infrastructure, non 8(a)
contract volume and ownership by socially and economically
disadvantaged individualstmakes them the paradigm of organizations
the 8(a) program was designed to assist.

SBA regulations caution that "[s]mall business should

not rely on Federal [8(a)] assistance from the cradle to the

-, grave, but should plan for the day when they can compete without

assistance."” 13 CFR 121.2(e). This‘proposal would not frustrate
that regulation; rather, it would represent a natural progression
to the next level of'development for the disadvantaged business.
Under this proposal, 8(a) contracts wouid stiil be counted. for
purposes of the size standards used for the 8(a) program (unless
H.R. 1807 or some form of it is enacted); however, under a new
size standard established solely for purposes of P.L. 99-661, the

8(a) contracts would be omitted from the size calculation. Such

.




businesses, which are, for all purposes, regarded as successes
under the SBA regulétbry sthemé, often ekperience the effects of

their socially and economically disadvantaged étatus once again

‘after their abilityéto secure new 8(a) contracfs ends prematurely.

Thus, fhe "other théh small" S(a)‘firms which ¢ould no longer
receive new 8(a) contracts would be eligible to "competeﬁ’among a
cléss of similérly situated disadvantaged businesses for a |
substantially larger pool of DoD contracts -- which by all
estimates will»greatly exceed the total contracts generatéd by the
8(a) program in the last'several years.

SBA regulations support the proposition that small
disadvantagéd businesseé should achieve competitive-stature‘
independentAof the 8(a) program.

| "SBA assiséance should not be regarded
as permanent nor as the primary source of a
" firm's sales. It should be used to assist a

firm to compete in the regular business

world, without becoming dependent on

continuing Government aid." 13 CFR 121.1(e).

Theée SBA regulations also reinforce the legislative
purpose of the pfogram,vnamely, to create econbmically viable,
competitive and self-éustaining companies. With SBA support, the
small disadvantaged business should "... have.a reasonable
pfospeétvfor success in competition in the private sector within
the maximum amount of time.that a.concern may be in the section

8(a) program (up to seven years)..." 13 CFR 124.107.

This proposal would create the urgently needed next step
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or "Transition Program“s for other than small disadvantaged firms
coming out-ef the 8(a) prbgram, fo‘éehtinue to'develqp fheir,
competitive skills and bu%iness Qiability. The,P.L.599;66}
regulations should clearly delineate the terms under.whiCh the
"other than small" compahies would be eligible to engage in "less
than full and openﬁ compet:}tioﬁ6 among their disadvahtaged
businese peers on a feasonable and rational basis. Obviously, the
details of the "less than full and open competitive procedures"
must be more fullyﬁset forth in the "Final Rule." The concept set
forth in Alternative One is clearly sanctioned by the express
legislative and regulatory goals of the two programs -- the SBA
8(a) and .DoD Minority Goal Programs.

2. Alternative Two: The Size Standards for Small
Disadvantaged Businesses Should be Increased for Those
Businesses Which Otherwise Qualify as Disadvantaged
Business Concerns Under Public Law 99-661.

The reality of the marketAin which DoD contractors
compete offers the plain justification to significantly increase

the size standards for those disadvantaged businesses which would

qualify for contracts under the Act, "but for" their current

5 See S. Comm. Rep., Survey of the Graduates, supra, also
revealed that "Many firms felt that they were ‘dropped' from the
program and that ... SBA ... provided transitional help or a

phase-out period of assistance to or after graduatlon. (emphasis
added). ’

6 See P.L. 99-661, Section 1207(d) clearly contemplated the
developing levels of competition, preparatory to developing the
disadvantaged businesses participating in the DoD Program to the
level where they would be equipped to engage in "full and open
competition."

.
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status as "other than smali" busihesses.: ihe DoD contracts in
iqué%ﬁion, ofteh are;vaiued in multi-ﬁillion.dollar aﬁounts.and tﬁe .
DoD;companies and iddustries which competeffor these conﬁrécts aréf
predominated by larée and "super" large firms. Each of the top 10
government contractérs, for éxample,;excéed'one billion dollars in
annual revenues. Such factors are rélevant and must be weighed in
establishing new and more appropriaté siZejstandardé “solely" for
purposes of this DoD program. Given the otder of magnitude these
DoD contracts and contractors represent, a significantly larger
standard of measure is demonstrably in order. Size standards to
be utilized solely for this DoD program, perhaps aré acceptable at
a level és much as ten fold larger than the present standard.

As SBA states, in pertinent part, in its own size
regulation: |

" ..Size standards vary by industry with particular

. attention to the structure of the designated industry,
Administration policy and the needs of the various
Federal programs to which they apply. In its most basic
sense, this is the approach of establishing size '
standards. Factors, among others, which are examined
for the purpose if setting size standards include :
maximum size of firms, average firm size, the extent of
the industry dominance by large firms, the number of
firms, the distribution by firm size of sales and
employees in the industry, the presence if Federal
procurement, and relation to other SBA programs. The
development of size standards is not an exact
~quantitative procedure. No single measure or simple -
numerical device is the basis for establishing size
standards." 13 CFR 121.1(b) (emphasis added).

Thus, the special circumstance of this pafticular Federal program
and the dominance of especially large firms in the industries
doing business with DoD makes the need for the substantially

larger size standards, in this instance, compelling.

.
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Public Law 99-661 provides that, for the next three
fiscal years, ﬁhé Department of Defehse is;té achieve a goél for
contracts for ﬁinoritiés ﬁhat, in effect, ﬁore thén quadruples the
current participation_of disadvantaged_businééses in all federél'
contracts,;inciuding DOD. This.legislafioh presents a ready
opportunity for disadvantaged businesses, Vhich.are_"btherithan
small," to.petition the SBA and DoD and, if necessary, the
Congress, seeking their quite appropriate inclusion in this new
program. Their inclusion in this program may well be essential

for the DoD to reach its assigned goal and would serve to assist

SBA in fulfilling the broader minority business and capital

development purposes of the Section 8(a) program.

In several informal discussions with ranking DoD
officials familiar with D6D's efforts to increase contracting
opportunities for disadvantaged businesses,.one consistent opinion
was reiterated, i.e. it is highly unlikely that DoD will fulfill
the Congressionally mandated five (5) percent goal because "there
are not enough smail'disadvantaged businesses to adequately |
perform the work!". This view is both pervasive throughout DoD and
somewhat substantiated by DoD's performance in recent years.
According to Dob officials, in goﬁernment.fiscal year 1986, Dob

contracts with all disadvantaged businesses accounted for 2.3% of

; the DoD budget. Although their present estimates suggest an

increase from the FY86 level, most officials that would express an
opinion freely stated the view that DoD would not fulfill the five

(5) percent goai, but would fall short due to the unavailability
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of a sufficient number of qualifiadl"small" disadvantaged firms to
meet thé goal;aﬁd effectively4assist'DoD in accomplishing its
overallamissian; Ihé inclusion of the "6thet thaQVSmall"t
disadvantaged:firms which are mindsCule by DoD contractor
standards (but which represent the 9biggest and beat" the minority
business community preséﬁtly'has tovoffer), Qodld go a long way.to
satisfy the ultimate.objectivé Congiess intehdad. | .
For all of the foregoing raasons, it’is emphatically
clear that either alternative proposal to include "other than
small" disadvantaged businesses (many of which have for years
successfully performed DoD contracts under thev8(a) program)
within the group eligible to participate in this program would
greatly facilitate the accomplishment of the goals of Section 1207

of P.L. 99-661.

III. CONCLUSION

On May 4, 1987, the Department of Defense promulgated
its Interim Rule and requested comments on Section 1207 of_P.L.l
99-661. All comments concerning the Interim Rule_mqst bevfeceived
at the Pentagon by August 3, 1987. It is our view, based on
considerablelanalysis of the iegialative'history, background and
the objectives 6f both the DoD program and-the‘pertinent.SBA
legislation and regulations that Alternatives One and de
(presented harein) are legally well founded and would
substantially increase the fairness and equity of the DoD program.
Either alternative would also increase the effectiveness of both

minority assistance programs, as the Congress intended.
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The Section 8(a) program, originally a respohse to the
1967 Raport of tHé Commissioh on Civil Disorders,lwas inténded tov
_increaée the levél of business owﬁershipdby minorities-so that
they wbuld have a better opportunityv“to become an intaQral part
of;théifree enterprise'system." s.Rep. No. 1070, .95th Cong., 2d
Sess. 1, reprinted in 1978 U.S. Cdde Cong. &’Ad.‘ﬁews‘3835, 3836..
By‘promulgating either of the alternative regulatéry prdposals
recommended herain, SBA and DoD would significantly}imp:ove the
likelihood of continued success of many disadvantaged businesses.
In so doing, SBA and DoD will have taken a major action to address
the objective originally espoused in the aforementioned 1967
Commission Report and echoed in subsequent Congreésional

enactments such as P.L. 99—661.

* Weldon Latham and Virginia Green are both partners in the national law firm of
Reed Smith- Shaw & McClay. Mr. Latham also served in the Honors Program of the
General Counsel's Office of the Air Force; as Assistant General Counsel, Executive
Office of the President (OMB); and as General Deputy Assistant Secretary, U. S.
Department of H.U.D. Ms. Green served as Deputy Assistant Secretary of the Air
Force (MRA&L); as Deputy Special Assistant to the Secretary of Defense; and
Associate General Counsel, Department of Defense.

*




| - 7-33
\ U.S. SMALL BUSINESS ADMINISTRATION i

% %
; ; WASHINGTON, D.C. 20416
O‘9 0

2

June 8, 1987

Defense Acqulsltlon Requlatory Council

ATTN: Mr. Charles W. Lloyd, Executive Secretary
ODASD(P) DARS ' .

c/o OASD (P&L) (M&RS)

Room 3C841 The Pentagon

‘Washington, DC 20301-3062

Re: Interim rule- amending 48 CFR ‘sections 204-206,
219 and 252 to implement section 1207 of Public Law
99-661 and to establish a set-aside program for Small
Disadvantaged Business Concerns

Dear Mr. Lloyd:

The Small Business Administration has the following comments
and concerns with respect to the above-referenced interim
requlation proposed by the Department of Defense (DoD) on
May 4, 1987 (52 Fed. Reg. 16263). :

1. We note that the regulation does not appear to recognize
in the procedures provisions the possibility of challenges
to the size status of participating concerns pursuant to the
procedures contained in 13 C.F.R. §121.9. Inasmuch as
participation in this new set-aside program is limited by
both the disadvantaged and size status of the business

entity, challenges could be mounted as to both eligibility
criteria.

2. Section 219.201. This section does not adequately
discuss the relationship of the section 8(a) program to the
Small Disadvantaged Business Program. We would recommend
that this section be rewritten to state clearly that: (a)
the SDB program is not intended as a substitute for or to
diminish in any way DoD's participation in the section 8(a).
program; (b) that section 8(a) contracts count towards the 5
percent goal mandated by the law; and (c) after the SDB
program is implemented, many procurements will contlnue to
be suitable for the section 8(a) program.



3. Section 219,301(1). Representation by the offeror:
This section does not specify when in the procurement
process the SDB is to certify as to its size and
disadvantaged status_and would appear to permit a concern to
make such:a.certification at any time. We believe this
regulatlon should conform to SBA's size regulations, which
require that a business provide. a size certification "in
connection with an initial bid or offer. including price."
Our suggested language would conform this provision to the-
pertinent provision of SBA's current section 8(a) program
rules, as well as to the small business set-aside rules.

4., Section:219.301(2). The second sentence of this
subsection permits the contracting officer (CO) to: presume .
social and economic disadvantage for certain named groups
and "other minorities”. The regulation contains no guidance
as to who might qualify as an "other minority". As we
understand the underlying statute, Congress intended that
this program adopt the definitions found in section 8(d) of
the Small Business Act (15 U.S.C. 636(d)). SBA has
interpreted the words "and other minorities" in section 8(d)
to mean those minority groups designated administratively as
socially disadvantaged under section 8(a)(5). For reasons
of clarity and consistency, we would urge DoD to incorporate
SBA's interpretation of the section 8(d) language by
deleting the term "minorities" and substituting in its place
the phrase: . "minority groups recognized by SBA for section
8(a) program participation under SBA regqulations at 13
C.F.R. Part 124,".

5. Section 219.302. We recognize that our early
discussions did relate to the issues addressed by this
section. However, we regret that we were not consulted as
to the specific language in this section. This section
establishes a protest procedure for challenging the
disadvantaged business status of a concern to the SBA. At
present, SBA has devised an internal procedure governing
protests of social and economic disadvantage status under
section 8(d), but has not yet promulgated regulations in
this area. Nevertheless, we wish to follow those procedures
here. In light of SBA's interest in procedures affecting
our agency, we would appreciate the. opportunity to work with
you in drafting the final regulations regarding protests of
disadvantaged status of companies participating in the SDB
program. We have the following specific concerns with the
interim regqulation:

Section 219.302(1). The term "other interested party"
is undefined by either the authorizing statute or the
regulation. As written, the regulation would appear
to permit large businesses to challenge the



g 300

disadvantaged status of a SDB, where, for example, the
large business might have been eligible for the
procurement had it not been set-aside for SDBs. This

" ambigquity may result in undesirable and unintended
~complications in implementing the new set-aside

program, which could delay procurements and result in
harassment of SDBs. In the size context, the Agency

- has restrictively interpreted the phrase "other

interested party"” to mean only those other small

- concerns that have submitted an offer for the

procurement in issue and that also have a reasonable
prospect of being awarded the:contract if the protest
succeeds. Under our interpretation other inte:ested

party is effectively synymous with "offeror".

We note also that the provision, as written, does not
give SBA standing to challenge the disadvantaged
certification of a participating concern. 1In view of
SBA's substantial interest in implementing small
business program policy and in preserving the
integrity of small business programs, we urge that SBA
be recognized as having the right to protest a small
business's disadvantaged certification. Also, this
provision does not expressly recognize the right of
the CO to protest a SDB's certification.

To address these concerns, we suggest that you amend
this subsection of. the regulation by deleting the
phrase "Any offeror or other interested party"” and by
substituting in its place the phrase "The contracting
officer, any offeror, or the Small Business
Administration". In view of the Agency's _
interpretation in the size context, we do not believe
that the phrase "other interested party" should be
included in the requlation. 1Its inclusion would serve
only to create an unnecessary ambiguity. '

Section 219.302(4). This subsection requires the CO
to send the protest to the SBA District Office. To
the extent this was intended to suggest that that
Office would issue the final decision, this provision
is not consistent with the Agency's internal
procedure. We have decided that, while protests
should be filed and initially processed at that level,
decision authority should rest initially with the
Regional Office, as in the Certificate of Competency
context, with a right of appeal to the Associate
Administrator for Minority Small Business and Capital
Ownership Development, the administrative head of the
SBA's Minority Small Business and Capital Ownership
Development programs.
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ection 21 2(6). In view of the preceding comment,
the time-frame permitted for SBA to issue a decision
concerning a firm's disadvantaged status is .
insufficient. We request that the period of time
afforded SBA to render its initial decision be 15 days

from the date of SBA's recelpt of such protest.. ' This-

would permit 7 days for issuance of a recommendatlon
by the SBA District Office, and 5 days for the
decision of the Regional Office, and 3 days ‘
transmittal time between the various offices and/or
for: receipt of information from the protested concern
upon which the .decision will be based. ©Our internal
procedure under section 8(d) affords a right of appeal
from this initial decision to the Associate
Administrator for Minority Small Business and Capital
Ownership Development, and we believe such a right of
appeal should be provided here as well. In view of
the need to expedite such appeals, we believe that an
appeal must be filed with the Associate Administrator
no later than five (5) days, exclusive of Saturdays,
Sundays, and legal holidays, after receipt of the
determination made by the Regional Office, consistent
with the rules governing such appeals in the size
context. See 13 C.F.R. §121.11(e)(2). If the appeal
is not filed within the prescribed time limit, the
appellant will be deemed to have waived all rights of
appeal insofar as the pending procurement or sale is
concerned, but the appeal may proceed to final
determination and shall apply to future procurements.
While we would anticipate expedited processing of such
appeals, we do not wish to designate a time limit for
issuance of the final Agency decision in the
regulation.

We also believe that the standard for making an award
notwithstanding a pending protest, "disadvantageous to
the Government®”, is too broad. We urge adoption of a
more restrictive standard: "of significant detriment
to the Government". We recommend that the provision
be amended by deleting the phrase "disadvantageous to
the Government" and inserting in its place the phrase
"have a significant detr1menta1 effect on the"
Government". :

We note also that the regulation as written is
ambiguous as to the effect of a decision by SBA to
sustain a protest, whether made before or after an
award. The requlation could be read to limit the
effect to the procurement in issue. We .believe that
the same approach taken in the Agency's size
regulations should be followed here. If made before



award, a size determination pertains to both the
‘pending and all future procurements, unless and until

the business is recertified by SBA as quallfylng as a
'small business. If made after award, the -
,determ1nat10n pertains only to future awards. See 13
" C.F.R. §121.8 and 121.9. <Comparable language could be
‘fashioned for 1nc1u51on in the f1na1 regulation.

6. Section 219. 502 72(a) SBA has several concerns about
this subsection. The first numbered clause appears to be
modeled in part after the "rule of two" in the section 15
small: business set-aside program and in part after the SBA's
size rule for government procurement. As written, however,
the provision appears to be incomplete at least with respect
to incorporation of the latter. Here, the decision to set
aside a procurement is based on whether the contracting
officer anticipates receiving bids from "at least two SDB
concerns offering the supplies or services of different SDB
concerns”.

We have three difficulties with this formulation. First,
the provision permits a SDB to provide the services of
another small business. This is not permitted under the
SBA's non-manufacturer rule. That rule addresses only the
situation where the small business is a reqular dealer in
goods produced by other small businesses. Service providers
must generally provide the services of their own labor
force, except to the extent that the subcontracting of
specific tasks is authorized by the cognizant contracting
officer. Second, this provision is, in our view,
inappropriately focused. As written, the provision limits
eligibility to those firms who would supply goods (or
services) manufactured by other SDBs. This incorporates
part of the SBA non-manufacturer rule, and facially excludes
manufacturers and direct service providers. Third, the rule
requires, in the case of a non-manufacturer, that the goods
provided were produced by a SDB. SBA believes the numbers
of SDB manufacturers are inadequate to serve the SDB
set-aside needs and that such an extension of SBA's
so-called "non-manufacturer rule”™ would unfairly exclude
some SDB dealers from the program.

SBA suggests instead that the current non-manufacturer rule
be used. We urge that this provision be revised to
incorporate the full size rule such that a SDB set-aside
would be made whenever the contracting officer determines it
reasonable to anticipate receipt of bids from at least two
responsible SDBs, whether such SDBs qualify under the
manufacturer or non-manufacturer rule, or as a service
provider. This would open the program to any SDB providing
its own supplies and services or the supplies of another



small business. To adopt this change in the final
regulation, the first numbered clause should be amended to
read: "(1l) offers will be obtained from at least two
responsible SDB concerns or SDB concerns offering the
supplies of small bus1ness concerns."”

7. Sectlon 252,219~ 7006 : Our concerns. w1th respect to
219.502-72(a) apply equally to the amendment to
252.219-7006. Subsection (c) of the clause set out there
51m11ar1y restricts SDBs to supplying the supplies or
services of another SDB. 'This clause must be changed in the’

same manner as set out above.

Should you wish to discuss these comments, pleese feel free
to contact David R. Kohler, Associate General Counsel for
General Law, at 653-6660.

Sincereiy,

Robert B. Webber
General Counsel



INTEGRATED SYSTEMS ANALYSTS, I‘NC.
o July 23, 1987
Serial: 87-M-0174

. Mr. Charles W. Lloyd
Secretary

" ODASD (P) DARS

- c/o OASD. (P&L) (M&RS)

Room 3C841 The Fentagon
Washington, D.C. 20301-3082

Dear Mr. Lloyd:

As a Senior Managjer of a disadvantaged business, I am
extremely concerned with Public Law 99-661 and Interim Rule
implementation. '

I strongly support the enclosed recommended changes on
the Coalition to Improve DOD Minority Contracting.

Sincer=ly,
<::Tj;:nz:/ Cé? A%?ﬁ{ﬁnnomw'

James C. Froman

Operations Center Manager

Enclosure -
JCF:sti
Copy to: Honorable Caspar Weinberger
Honorable James Abdnor

Honorable Gus Savage'

Merrifield Executive Center
8220 Lee Highway
Fairfax, VA 22031
703-641-9155
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‘Room 3C841 The Pentagon

§

INTEGRATED SYSTEMS ANALYSTS, INC.

21 July 1987

‘Mr. Charles W. Lloyd :

Secretary
ODASD (P) DATS |
c¢/o OASD (P&L) (M&RS)

Washington, D.C. 20301-3082

- Dear Mr. Lloyd~

As an executlve of a disadvantaged business, I am very concerned with the
Interim Rule 1mplementmg Public Law 99-661.

I strongly support.the attached recommended changes of. the Coalition to
Improve DoD Minority Contracting.

Sincerely,

INTEG‘RATED SYSTEMS ANALYSTS, INC.

AN

C. A. Skinner, Jr.
Executive Vice President
for Operations

cc:  Honorable Caspar Weinberger ' - Senator Alan Cranston

Secretary - 744 G Street, Suite 106
Department of Defense San Diego, CA. 92101
The Pentagon, 3E880 : :
Washington, D.C. 20301 Senator Pete Wilson

. _ 401 B Street, Suite 2209
Honorable James Abdnor San Diego, CA. 92101
Administrator : , '
Small Business Administration Congressman Jim Bates
1441 L Street, N.W. 3450 College Avenue, Suite 231
Washington, D.C. 20416 ‘ ' San Diego, CA. 92115
Honorable Gus Savage Congressman Duncan Hunter
U. S. House of Representatives 366 So. Pierce Street
Room 1121 Longworth Building El Cajon, CA. 92020

‘Washington, D.C. 20515

“Coalition to Improve DoD Minority Contracting
‘¢/o Weldon H. Latham, Esquire

Reed Smith Shaw & McClay

8201 Greensboro Drive

MecLean, Virginia 22102

Marina Gateway
740 Bay Blvd.
Chula Vista, CA 92010
619-422-7100



. : INTEGRATED SYSTEMS ANALYSTS, INC.

s MARINA GATEWAY
: ' 740 BAY BOULE_VARD )
" CHULA VISTA, CA 92010 _ ‘
619 422-7100 : 23 July 1987

MF. Charles w. Lloyd
Secretary

ODASD (P) DARS

c/o OASD (P&L) (M&RS)
Room 3C841 The Pentagon
Washington, D.C. 20301-3082

Dear Mr. Lloyd:

As an executive of a disadvantaged business, I am very concerned with the
Interim Rule 1mp1ementmg Public Law 99-661.

I strongly support the attached recommended changes of the Coalition to
Improve DoD Minority Contracting.

Sincerely,

ce:  Honorable Caspar Weinberger
Secretary
Department of Defense
The Pentagon, 3E880:
Washington, D.C. 20301

Honorable James Abdnor
Administrator _

Small Business Administration
1441 L Street, N.W.
Washington, D.C. 20416

* Honorable Gus Savage
U.S. House of Representatives
Room 1121 Longworth Building
Washington, D.C. 20515

Alan Cranston :
744 G Street, Suite 106
San Diego, CA.92101



Mr. Charles W. Lloyd
Page 2
23 July 1987

ce:  Pete Wilson
401 B Street, Suite 2209
San Diego, CA 92101

Jim Bates . .
3450 College Avenue, #231
San Diego, CA 92115 :

Duncan Hunter
366 So. Pierce Street
El Cajon, CA 92020
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COMMENTS ON INTERIM RULE IMPLEMENTING PUBLIC LAW 99-661

DATE: ~ July 14, 1987

FROM:  COALITION TO IMPROVE DOD MINORITY CONTRACTING -

The timely response by the Departmentvof Defense (DoD)
inAimplementing'SEction 1207 of Public Law 99-66l, (P.L; 99-661),
.~ the National Defense Authorization Act for Fiscal Year 1987, is
commendable. The proposed regulations as set forth in the May 4,
1987 Federal Register can provide additional opportunity to the
minority community in the pursuit of defenae procurements.

In reading the legislation as set fotth in Section 1207,
it is clear that the intent of Congress in passing this
legislation was that the'mipority_community would realize five
percent (5%) of the defense procurement dollars through‘government
procurement with qualified minority business enterprises,
~ historically Black colleges and unlver51t1es and other m1nor1ty
1nst;tut10ns. The leglslatlon tecognlzes that there is no
economic parity between the minority and majority populations, and
attempts to close this gap by providing an opportunity for. the
~ minority community to.participate_more eQuitably in the'economic‘
“distribution through.defense procurement; :

The Department of Defehée implementatioh of tﬁe
:“leglslatlon,'while tlmely, does appear to lack the necessary

aggress1veness and emphasis to reasonably expect that the S/ goal



~ will be achieved. In fact, the 1mp1ementat10n re11es heavily on

 the prov151ons of 15 U.S.C. 637 et __g the ‘Small Business Act, to

the detriment of the realization of the goal. "
Seven (7) specific areas whlch ‘would szgnlflcantly

enhance the probab111ty of attalnlng the goal, w1th1n the

: framework of the legislation, are set:forth below. An Executive

- Summary which provides a brief overview of these proposed actions,

is attached.

— — ———

Substantive Programmatic Improvements (Trapsition Plan Related)

1. The proposed implementation of P.L. 99-661 could
hinder the objectives of the Section 8(a) Program because |
Certified 8(a) business couid be forced to compete for set-asides
before they have gained the financial eapability to be able to
reasonably compete against more established firps. See 52 Fed.
Reg. 16266 (to be modified at 48 CFR 219.502-72). In order to
preserve the 8(a) opportunities; it is necessary that some
‘hierarchal-decision'process be utilized since the regulations as -
presently written pessess the potentiel to severely restrict the
opportunltles for newly established or smaller 8(a) firms.

The proposed regulatlons establlsh the first priority of'
‘the total SDB_set-as1de in the set-aside program order of
precedence (Section_219.504): ‘At the same timei Section
i219.502-72(b)(2) reqﬁires the contractiné officer to ﬁake an'SDB:.
set-aszde determinatlon when multlple responsible 8(a) firms

express an interest 1n hav1ng an acqu151t1on placed 1n the B(a)

-2-



progrém; 'Under.these pfoposéd-rééﬁlations;'gﬁéll 8(a) firms not
yet firmly established would be forced to.coﬁpete'before they are
‘ready. 'Additionally, acquisitioﬁé properly identified for tﬁe
28(a) progfam by the activity SADBU woﬁld then require a full
;ﬁechnical and cost_competition,'fathe;4than'a technical
bompetition among éhe competing é(a) firmé followéd by SBA
financial and management assistaﬁce té the suécgssful 8(a) winner
of the technical competition.

v To remedy this situatinh,.the regulations shoﬁld state
that B(a)'firms would receive first‘¢onsideration for direct 8(a)
contracts, or a technical competition would be conducted when two
(2) or more responsible 8(a).firms express an interest in an
acquiSition, for all approp;iate procurements below a certain
threshold value. This would:be similar to the threshold presently.
eétablished for the small business set-aside program in DFARS
19.501.' Spécific and different thresholds (e.g. all appropriate
acquisitions less than $2M) could be established by industry
groups, i.e., manufacturing, construction, proféssional services,

nonprofessional services.

2. The DoD Interim Rule does not adequately address the
deéree of subcontracting which a SmallADisadvantaged Busines;ﬁﬁ~
(SDB) will be permitted to pursue:under SDB set-aside prqcurement.
This creates the potenéial for a_éignificant portionvof the
?évenues gafmarked fonhfhe minority commuﬂity to:end up'in

business of the'majority community. This has been demonstrated

under the existing éméll'bﬁsiness'sét;ésidé'progréh'whére:largé

-3-



. business frequently plays a;majer role in determining the outcome

of small businessfprocurements, and takes a sfénifieant portion ef
the dollars intendedvfer the sma}l business cemmuniﬁy. Manyjsmaii
—busineSSes in the:defense industry realize4thsrvunless they"have:a
large~business;subco;tract6r when bidding a~s@élf\b@siness set; )
-aside, that their;bid is for nought. This hasibeenfthe central
issue in many.of the protests which are heard‘ﬁy the regional
offices'of’the.Small Business Administration»(éBA)_end the Office
of Hearings and Appeals. This aspect of implementstion Qf Section
1207 could be substantially strengthened by severely curtailing |
the degree of subcontracting (less than 259%) for a SDB set-aside,
unless the subcontract is to. a qualified Minority Business
Enterprise (MBE), in which case the degree of subcontracting
permitted would be considerably more liberal. This approach would
both ensure that the bulk of the dollars would go to the segment
of the marketplace for whom it was intended, yet would permit a
SDB the opporfunity to seek additional needed capabiiity to ensure
successful performance of a proc@rement effort. It Qould further
promote the strengthening or minerity businesses through

cooperative efforts of the firms in the minority community.

 3. - The DoD implementationvdefines SDBs‘by referencing :
Section 8(d) of 15QU.S<§. }This section invokes the size standards
as established_for each indﬁstry by the SBA. Thejdollar vqlﬁme of
revenueArepresented by’the DoD 5% geal, if acﬁieved, weuld |
quadruple the current leQel ef performance of minbrity businesses

in the defense marketplace. With SBA size standards as a limiting




factor,; it may be diffiéult for the DoD to findvsufﬁiCient numbers

‘of qualified minority 5usiness enterprises to meet this dollar

volume, especially since the size of many of the MBEs in- the

. defense induétry has bqenfunrealistically inflated;by‘reéenues

from subcontracts from the SBA via the section,B(a)jProqtam.'

These MBEs have historically faced considerable difficulty after |

leaving the 8(a) busihéssAdgvelopment program becauge of limited
access to tréditionél finanéial institbtions and bias wifhin the
marketplace. As a result, many of these-firms have not survived
as minority businesses after leaving the support of the 8(a)
Program. To create a larger source of qualified SDBs and to offer
a source of market access to MBEs who have left the 8(a) Progran,
it is recommended that revenues of the MBEs which were obtained
via the 8(a) Program, not be considered in determining the size of
these firms when competing under the SDB set—aside program. Such
an action would not constitute a novel approach to addressing this
issue. 1In fact, if has been proposed:in a bill before'the

U.S. House of Reptesentatives, H.R. 1807, addressingvtheES(a)
Progr?m participation. Further, the SBA has_tﬁe authority to take
such action within the framework of 13 CFR 121.2 andv13 CFR
124.112(a)(2). Alternatively, as the intent of this legislation

is neither to redistribute procurement dollars amon§ small

‘businesses nor to lower’the amount of procurement dollars among

- small businesses, the size standards for "disadvantaged business"

under this legislatioﬁ could be redefined such that if there are

two or more disadvantaged businesses capable of performing the

.

work, it could be set-aside. This would establish the preference



i

that the procurements set-aside should come from the unrestricted,
rather than the small business marketplace.  (See the attaéhed

légal authérity for the action proposed.)

Crucial--Procedural Imgrovements

4. The DoD Interim Rule effectively eIiminates,'from
the SDB set-aside determination process, the most knowledgeable
and efficient resource that the DoD possesses for assisting in
making these determinations. While the Dob policy statement
assigns significant responsibilities ta various Small and
Disadvantaged Business Utilization (SADBU) representatives (i.e.,
DoD Director, Associate Directors, and Small Business Specialists)
for implementation,"technical assistance, an outreach programs
associated with P.L. 99-661, the authority that should accompany
these responsibilities is nonexistent in DoD's procedures. The
procedures'in DFAR 19.505, which deal with adjudicating rejeétions
of set-aside recommendations between contracting officers and
SADBU's, have been made inapplicable to the SDB set-aside program
by DFAR 19.506. This undercutting of SADBU authority is further
demonstrated in the DoD policy statement, vhere it is recommended

that the confracting officer utilize acquisition history,'

so;icitation mailing lists, the Commerce Business Daiiy, or'DoD-
teéhaical teams_(a new and undefined tefm) fg find two capable SDB -
soarcas. Tﬁe éxclusfan of the SADBU représeatative ffom this |
process isvhighly suspect, especially since the SADBU

representative would be the most likely person to have, in one



locatjion, more informatioh on SDB companies and capabilities than

" any of the sources listea,ip the policy. It is specifically
- recommended that the SADBU befidentifigd as an.integral party in
: the SDB set-aside processQandthaf, as a minimum, the appeal

rights in DFARS 19.505 be made applicable to the SDB set-aside

program. The DoD should,iin order to show Vigorous support for

this Congressionally‘mandated program, consider providing more

stringent and higher-visibility éppeal rights that will assist in

meeting program goals. —————

S. The DoD Interim Rule permits very broad latitude in
terms of who can challenge (protest) a contract award under a SDB
set-aside. Protests have f;equently been used within the SDB set-
aside program as delaying tactics in awarding contracts to allow
for'bridging contracts, contract extensions, etc. Many protests
have not been well founded, and only serve to delay or perturb the

normal procurement process. It is recommended that interested

.parties undér the SDB set-aside be restricted to qualified SDB

offerors, and that some consideration be given to imposing

penalties for protests which are ultimately determined to have

been frivolous in nature.

6. The DoD,Interim Rule contains no provisions for

encouréging the award'OE:SDB contracts,undef P.L. 99f661- 4(See

Interim Rule, 52, Fed. Reg. 16263 (to be codified at 48 CFR



§§ 204, 205, 206, 219 andj252)l. Therefore, we recommend that
some measure of the contrectingwofficer's performance include an

evaluation of satisfactory progress_towards the 5% goal.

7. Smell’disadvantaged;businesses should not be
excluded from part1c1pat10n in the program simply because they
cannot perform the entire scope .of the requ1rements. Contracting
officers should be encouraged to consider partial SDBs set-aéides
where there are SPBs-capable of performing discrete portions of |
ominous or other large contracts. This would avoid the obvious
result that no SDBs will be sufficiently large or qualified to
perform some of the more comblex Defense contracts. It is well
within the spirit of DFAR 19.502-3, the purpose of which is to
protect SDBs from unsurpation of their contracts by large
businesses. This position ie consistent with the intent, since
allowing SDBs to perform portions of contracts encourages, rather
than discourages, greater SDB participation. | |

Taken as a package, these recommended changes are
intended to substantially neighten the'probability of realizing
the DoD Minority Goal and to take a first step toward promoting a
hlgher level of m1nor1ty business part1c1pat10n in government

contracting as a whole.



* INTEGRATED MICROCOMPUTER SYSTEMS, INC.

2 RESEARCH PLACE « ROCKVILLE, MARYLAND 20850 + (301) 948-4790 « (301) 869-2950 (TDD)

July 29, 1987 -

Mr. Charles W. Lloyd

Executlve Secretary, ODASD(P) DARS
c/o OASD (P&L) (M&RS)

Room 3C841, the Pentagon
Washington, D.C. 20301-3062

Re: DAR Case 87-33
Dear Mr. Lloyd:

Integrated Mlcrocomputer Systems, Inc., (IMS), Is a small disadvantaged business (SDB)
which has been particlpating In Government contracting through the Section 8(a) Pro-
gram, small buslness set-asldes, and full and open competition. We would like to offer
recommendations and comments regarding the Interlm Rules authorlizing an SDB set-
aslde program to assist the Department of Defense (DoD) in achleving the 5% goal for
contracts awarded to the minority communlty In fiscal years 87, 88, and 89 established
by Public Law 99-661.

‘We would like to commend DoD for its timely action In promulgating procedures to pro-
vlde additional opportunltles for SDBs to particlpate In Government contracts. We
belleve that the concept Is completely sound and Is the methodology which will best
assist DoD In achleving the desired goals. However, there are stlll certaln major
deficlencles which do not appear to have been addressed In the Councll’s Interim Rules.
These deficlencles could militate agalnst goal achlevement If not addressed. Additlon-
ally, there appear to be several minor procedural areas which could, If ‘changed, faclli-
tate the contractual process for both partles. It Is recognized that not all the major
deficlences noted are under the purview of the DAR Councll (or even DoD), but DoD
appears to be the most loglcal sponsor of the required changes, regulatory and/or statu-
tory. - . o

MaJjor policy questlons and deficiencles which are considered critical to the long term
achlevement of the goal are provided in the attached comments 1, 2, and 3. Comments
4 through 7 are recommended procedural changes which are furnished for your con-
slderation. We belleve that these changes could make the process easler for everyone.



IMS appreclates the opportunlty to comment on the proposed procedures ‘We hope
that these comments will be helprul to the Department of Defense In offering Increased

’ opportunltles to small disadvantaged buslnesses to particlpate In providing DoD requlre-
ments for supplies and servlces :

Sincerely,

President
- ce: Honorable Caspar W. Welnberger
Secretary

Department of Defense
The Pentagon, 3ES880
Washington, D.C. 20301

Ms. Norma Leftwich

Director

Office of Small and Disadvantaged Business Utllization
Under Secretary of Defense for Acqulsition

| The Pentagon, 2A340
‘ Washington, D.C. 20301
Honorable James Abdnor
Administrator
Small Business Adminlstration

1441 L Street, N.W.
‘Washlngton, D.C. 20416

Honorable Dale Bumpers, Chalrman
Commlttee on Small Buslness '
Unlted States Senate

428-A, Russell Senate Offlce Bldg.
Washington, D.C. 20510 '

Honorable Lowell P. Welcker, Jr.
- Commlittee on Small Business

Unlted States Senate

428-A, Russell Senate Ofilce Bldg.
. Washington, D.C. 20510 :



: . Honorable Robert Dole

' :  Unlted States Senate -
. . . SH 141, Hart Senate Office Bldg.
- Washington, D.C. 20510-1601

Honorable John Warner

Unlted States Senate : )
SR 421, Russell Senate Office Bldg.
Washington, D.C. 20510-4601

Honorable Sam Nunn _
Commlittee on Small Business
Unlted States Senate -

428-A, Russell Senate Office Bldg.
Washington, D.C. 20510 ‘

Honorable Paul S. Sarbanes

United States Senate

SD 332, Dirksen Senate Office Bldg.
Washington D.C. 20510-2002

Honorable Barbara A. Mlkulsk}
Commlttee on Small Buslness
-Unlted States Senate

' 428-A, Russell Senate Office Bldg.
Washington, D.C. 20510

Honorable Rudy Boschurtz
Committee on Small Buslness
Unlted States Senate

428-A, Russell Senate Office Bldg.
Washington, D.C. 20510

Honorable Warren Rudman'
Commlittee on Small Buslness
Unlited States Senate:

428-A, Russell Senate Office Bldg.
Washlngton, D.C. 20510

Honorable Alfonse M. D’Amato
Committee on Small Busliness
Unlted States Senate N
428-A, Russell Senate Office Bldg.
‘Washlngton, D.C. 20510



Honorable Robert W. Kasten
Commlittee on Small Buslness
‘United States Senate

428-A, Russell Senate Office Bldg.

Washington, D.C. 20510

Honorable Larry Pressler
Commlttee on Small Buslness

_ Unlted States Senate
428-A, Russell Senate Office Bldg. -

Washington, D.C. 20510

~ Honorable Malcom Wallop

Committee on Small Buslness
Unlted States Senate .

428-A, Russell Senate Office Bldg.

Washlngton, D.C. 20510

Honorable Christopher S. Bond
Commlittee on Small Buslness
Unlted States Senate

428-A, Russell Senate Offlce Bldg.

Washington, D.C. 20510

Honorable James R. Sasser
Committee on Small Buslness-
Unlted States Senate

428-A, Russell Senate Office Bldg.

Washington, D.C. 20510

Honorable Max Baucus
Commlittee on Small Buslness
Unlted States Senate

428-A, Russell Senate Oflice Bldg.

Washington, D.C. 20510

Honorable Carl Sevin
Commlittee on Small Business
United States Senate

428-A, Russell Senate Office Bldg.

Washington, D.C. 20510

Honorable Alan J. Dixon
Committee on Small Buslness
Unlted States Senate

428-A, Russell Senate Office Bldg.

Washington, D.C. 20510
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Honorable David L. Boren
Committee on Small Busliness
United States Senate o
‘428-A, Russell Senate Office Bldg.
Washlington, D.C. 20510

Honorable Tom Harkln,
Commlittee on Small Business - -
Unlted States Senate -

- 428-A; Russell Senate Office Bldg.
- Washington, DC 20510 '

Honorable John F. Kerry
Commlttee on Small Business
United States Senate '
428-A, Russell Senate Office Bldg.
Washington, D.C. 20510

Honorable Consté.nce Morella
U.S. House of Representatlves

1024 Loongworth House Office Bldg.

Washlngton, D.C. 20515-2008

Honorable Roy P. Dyson

U.S. House of Representatives

224 Cannon House Ofllce Bldg.
Washington, D.C. 20515-2001

Honorable Helen Delich Bentley
U.S. House of Representatlves

1610 Longworth House Office Bldg.

Washington, D.C. 20515-2002

Honorable Benjamin L._. Cardin -
U.S. House of Representatives

. 507 Cannon House Office Bldg.

Washington, D.C. 20515-2003

Honorable Tom McMlllen
U.S. House of Representatives

1508 Longworth House Offlce Bldg.

Washington, D.C. -20515-2004
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Honorable Steny H. Hoyer

U.S. House of Representatives
1513 Longworth House Office Bldg.
‘Washington, D.C. 20515-2005

Honorable Beverly B. Byron

U.S. House of Representatlives
2430 Rayburn House Office Bldg.
Washington, D.C. 20515-2006

Honorable Nicholas Mavroules, Chalrman
Subcommlittee on Procurement
U.S. House of Representatlves

‘ ‘2361 Rayburn House Offlce Bldg. .

Washington, D.C. 20515

Honorable Kwelsl Mfume
Subcommlittee on Procurement
U.S. House of Representatlves
2361 Rayburn House Office Bldg.
Washington, D.C. 20515

Honorable Charles Hayes
Subcommittee on Procurement
U.S. House of Representatlives
2361 Rayburn House Office Bldg.
Washlington, D.C. 20515

Honorable John Conyers
Subcommittee on Procurement
U.S. House of Representatlves
2381 Rayburn House Office Bldg.
Washington, D.C. 20515

Honorable Dennis Eckart
Subcommlttee on Procurement
U.S. House of Representatives
2361 Rayburn House Office Bldg.-
Washington, D.C. 20515

Honorable Gus Savage

Subcommlttee on Procurement
U.S. House of Representatlves . -
2361 Rayburn House Offlce Bldg.
Washlington, D.C." 20515 "



"Honorable Esteban Torres
Subcommlttee on Px_‘ocurement
U.S. House of Representatives

‘2361 Rayburn Hou§e Office Bldg.

Washlngton, D.C. 20515 :

Honorable H. Martin Lancaster
Subcommlttee on Procurement
U.S. House of Representatlves

2361 Rayburn House Office Bldg.

Washington, D.C. 20515

Honorable Siliro Conte
Subcommittee on Procurement
U.S. House of Representatives

2361 Rayburn House Office Bldg.

‘Washington, D.C. 20515

Honorable John Rhodes
SubcommIlttee on Procurement
U.S. House of Representatlves

2361 Rayburn House Oflice Bldg.

Washington, D.C. 20515

Honorable Dean Gallo
Subcommittee on Procurement
U.S. House of Representatives

2361 Rayburn House Office Bldg.

Washington, D.C. 20515

Honorable Frederick Upton
Subcommittee on Procurement
U.S. House of Representatives

12361 Rayburn House Office Bldg.

Washington, D.C.. 20515

Honorable Elton Gallegly '
Subcommittee on Rrocurement
U.S. House of Representatives

2361 Rayburn House Offlce Bldg.

Washington, D.C. 20515




MAJOR POLICY ISSUES .

1. . Orlenftatlon towards Services-Type 'Contl;acts. ;Th_e entire proposed program

" -establlshed by :the Interlm Rules Is structured to fit Into the context of the current small

buslness-set-aside progijam and the general tenor-'qf exlsting contractlng regulations.
Both of these are completely orlented toward supply con_tracting and the 'manufacturlpg
Industrles. However, the recent Senate Commlittee on Small Buslness’ report on Its sur-
vey of graduates of the 8(a) program developed statistics showlng that only 3-4% of the
respondlng minority buslness enterprises were engéged In manufacturing; the large
majority were elther In constructlon or some type of services. It would only appear logl-
cal that the necessary dollar Increases to meet DoD’s goal will have to be obtalned In
the Industry concentratlons where the potential awardees are. The orlentation of the -
detalled iImplementling Instructions for the program are currently not in that directlon.
Although the Intent and the broad concept are both excellent and we concur completely,
it Is suggested that a complete review of the detalled Implementation procedures to con-
vert them more to a services/construction orlentation would probably produce much
higher end results for DoD, l.e., award dollars to SDBs.

2. Small Buslness Size Standards. We recognize that the DAR councll does not
establish small buslness standards but must conform 1ts policles to the slze standards
promulgated by SBA. However, achleving the directed goal Initlally may well militate
agalnst 1ts achlevement downstream because of the much greater volume of dollars
which would be flowlng Into the SDB communlty. Strict adherence to current size stan-
dards could cause many SDBs to rapldly attaln large business status, rendering them no
longer eligible for awards elther through the 8(a) program or the SDB set-aslde pro-
cedure belng established by the Interim Rules and/or DAR Case 87-33. This could
dramatically reduce the number of highly quallfled, responsible minority business enter-
prises avallable to DoD, restricting competition and potentlally severely downgrading
the quality of supplles and services recelved by DoD since they would be then dealing
mostly with newer, less experlenced sources. A most logical solution to thls potential
problem seems to be for DoD to actively support the proposal In H.R. 1807 to exempt
revenues obtalned through 8(a) Program awards from the three year revenue computa-

_tlon used for slze determination where the standard is expressed In dollar volume. The
DAR Councll would appear to be the logical originator of a recommendation within DoD

for active Executive Department support of thils: proposal.

. An alternate approach, pltﬁél' as an interim mea}sure or If H.R. 1807 should fall passage,

would. be a DoD request to the SBA to take such an actlon within lts already exlisting
statutory authorlty. A fipal alternative, contingent upon the absolute Intent of the
Congress In passing Sectlon 1207 of P.L. 99-661, would be for DoD to sponsor a leglsia-
tlve proposal to redeflne the g__oal to be awards to entitles simply specifled as ‘minority

.



business enterprises’, dropplng the term ‘small’. It is not Inconcelvable that the con-
tracting communlty has become so Ingralned In the use of the term ‘small dilsadvantaged
buslness’, particularly since all contracting regulations and programs are deslgned
around that particular term, that 1t has become equated to ‘minorlty buslness enter-
prise’. Milnority business enterprises or disadvantaged buslnesses are not, of necess_lty, -
also small. The real Intent may well liave been to direct awards to mlnorlty owned
buslnesses but the wrong, albelp famillar, termlinology was Inadvertently used. .

However, regardless of the apprbach, we belleve thls to be a real problem which must be
addressed and solved If any program Is to be successful. We also belleve that DoD,

" through OUSD(A), ODASD(P) and the DAR councll, must take the lead In obtalnlng a

"solutlon.

3. Non-Degradation of 8(a) Program, The dlrection to the contracting officer at
proposed paragraph 219.502-72(b)(2) appears to be In direct conflict with the policy
expressed at paragraph 219.801. Maklng a determination that an acqulSltlon will be
set-aside will, of necesslty, remove that acqulsition from the 8(a) program. Contracts
awarded to the SBA through the 8(a) program certalnly count toward the dollar goal for
DoD; diverting the acqulsitlon from the 8(a) program both deprives the SBA Minorlty
Buslness Development staff of the opportunlty to determine the best match between the
business development plans of its 8(5,) firms and the acquisltion, and could deny the
acquisition to any 8(a) firm slnce many SDBs are not 8(a) program partlicipants. The
219.502-72(b)(2) procedures appear to be an attempt to maximize award dollars which
can both be attributed toward the 5% goal and reported by DoD as competitlve awards.
We strongly belleve the policy statement at 219.801 to be the only correct and equltable
position and recommend the deletion of the procedure at 219.502—72(b)(2) in 1ts entirety.
Further, since the Incorrect use of the term ‘set-aside’ to also refer to 8(a) Program
acquilsltions has become endemlc within the contracting communilty, language should be
added to Subpart 19.8 paragraph 219.801 to provide that the newly authorized SDB
set-aslde procedure shall In_no .way dlvert acquisitions from the traditional 8(a) Pro-
gram. Otherwlse, the 8(a) Program should be Inserted as (b)(1) In Paragraph 219.504
wlith each other category belng dropped one notch to ensure that the 8(a) Program Is
deslgnat.ed as first priority.

‘RECOMMENDED PROCEDURAL CHANGES

4.  Slze Standards In S\'ndﬁsis It 1s recommended that the Instructions regarding

preparation of synopses at 205 207 be e\panded to also direct the contracting activlty
submitting the synopsis to determlne and clearly Indlcate the applicable slze standard,
preferably by ldentificatlon of ‘the applicable SICC. Thls precludes potentlal offerors

.



INTEGRATED MICROOCMPUTER SYSTEMS, INC

’

from elther requesting the solicitation only to determlne that they are not eligible or
having to call the designated point of contact to attempt to determine the size standard.
Particularly In the services area, a glven functional description could be Judged to be In
any of multiple SICCs, with differing size standards. Current FAR/DFARS directions -
for synopsis preparatlon do not expllclt;ly requlre Inclusion of the size standard. —

5. Subeontracting_from Non Minorltx' Buslness Sources. It Is recommended that
directlon be provided to the Cont.ractlng Officer to the effect that each solicitation must
clearly specify the degree of subcontractlng which will be permlitted with other than

- - small disadvantaged buslnesses. It Is belleved that the Contracting Officer, with the

advice and assistance of the SBA and/or supporting SADBU representatlve, 1s In the
best, position to make this determination. Determlinations should be based upon an
analysls of the Indlvidual requirement beilng set-aslde and knowledge of the marketplace.
Although ‘fronting’ should definitely be prevented lnsofar as possible, the nature of the
subcontracting effort logically requlired and the avallability from minorlty business
sources varles with each acquisition. The requirement for a relatively large percentage

‘of subcontracting, particularly where the subcontracting would be for equipment to be

provided as a portlon of a services type contract, and the SDB can otherwise perform
the requirement and wlill provide a signlficant effort, should not be a barrler to selecting
an acqulisition for a SDB set-aside.

8. Small Disadvantaged Business Protests. The detalled Instructions regarding
protesting a small dlsadvantaged buslness representation appear redundant and unneces-
sary since they almost duplicate FAR 19.302. It Is recommended that the last two sen-
tences of the proposed paragraph 219.301 and the entlre proposed paragraph 219.302 be
deleted. The followlng substitution Is recommended:

219.302 Protesting a smail busliness representation

Challenges of questions cc}ncernlng the slze or the disadvantaged buslness status of
any SDB shall be processed In accordance with the procedures of FAR 19.302.

7. Partlal Small Disadvantaged Business Set-Asldes. There appears to be no
particular Justification for the ‘policy contalned In 219.502-3 excluding partlal set-asides.

Minority business enterprises should not be consldered any less likely to perform satls-
factorily under the procedures.for partial set-asldes than any other small business. It Is
recommended that the currently proposed policy statement be rescinded and replaced
by a policy that, If a,pproprlate, allows pal’tlal set-asides to be used for the SDB set-aside

* program as well.



National Headquarters

1015 15th Street, N.W.
Suite 901
Washington, D.C. 20005
Telephone: (202) 393-3620

NATIONAL SECURITY INDUSTRIAL ASSOCIATION

G. A. Dove
Chairman,
Board of Trustees

D. G. Corderman
Vice Chairman,
Board of Trustees
Chairman,
Executive Committee

H. D. Kushner
Vice Chairman,
Executive Commit:ee
W. H. Robinson, Jr.
President

Defense Acquisition Regulatory Council
Attn: Mr. Charles W. Lloyd

Executive Secretary

ODASD (P) DARS :

c/o 0OUSD (A) Mailroom

Room 3D139

The Pentagon ~

Washington, D.C. 20301-3062

Dear Mr. Lloyd:

AU U3 i

The National Security Industrial Association (NSIA) is pleased to
comment on the notice of intent -~ to develop a proposed rule to help
achieve a goal of awarding 5 percent of contract dollars to small

amend the Defense Federal Acquisition Regulatory Supplement (DFARS)

.disadvantaged businesses. (DAR CASE 87-33). This interim rule would

to implement Section 1207 of the National Defense Authorization Act
for the Fiscal Year 1987 (PL 99-661) entitled 'Contract Goal for

Minorities".

There is a concern especially among '"small businesses'" that under the
proposed rule, the new percentage goals will infringe on the business
opportunities of "small business" section not identified as ''small
disadvantaged businesses" (SDB). The same concern has been expressed
by women-owned businesses, both of which are now competing against

large businesses.

Many large businesses (some of who are NSIA member companies) that
are active in Defense Contracts through earnest: outreach programs
are now spending 1.97% of their subcontracting dollars with small
disadvantaged businesses. They would be hard tasked to increase
~ their purchases approximately 1507% with Small Disadvantaged Businesses

(sDB).

This is extfémély difficult in High-technology/manufacturing
industries where the capacity for SDB to produce has not yet been

demonstrated.

Some NSIA smaller company members are further concerned that

using less than full and open competitive procedures and making
awards for prices that may exceed fair market costsby up to 10
percent would definitely impact the strides they have made in being

truly competitive with big business.



Mr. Charles W. Lloyd %

Page two :

‘A further concern of both large and small companies is that the

emphasis on percentage and the potential of-receiving 10 percent above
fair market value without meeting competitive requirements could
encourage a surge of business individuals to place a small disadvantaged
person at the head of thelr firm representing 517 ownership, thereby
creating '"false fronts" to more easily reap the benefits of Defense
business. , ' o
Also of concern is the reporting by code for each "Ethnic Group "

such as Asian-Indian Americans, Asian-Pacific Americans, Black Americans,

Hispanic Americans, Native Americans, and Other minority groups.

The potential for comparlsons among ethnic groups, and potentially

later requests, to "even-out'" individual ethnic groups because of one

or more ethnic groups not getting their share appears to be administra-

tively perilous. In addition, if this requirement were passed on to

large business the administrative costs for systems and reporting

would be sizeable. This would appear to impact also on the 1nformat10n

collection requlrements found in the "Paperwork Reduction Act"

Finally, the National Securlty Industrial Association encourages the
proposed "enhanced use'" of technical assistance programs by DoD to

SDB since this would help increase the vendor base, increase potential
for SDB, and eventually help efforts to provide the available

products at the lowest life cycle cost to the Federal Government.

We would be pleased to meet with you to further discuss this issue.
Point of contact is Colonel E.H. Schiff of my staff.

Sincerely,

. Vv
allace H. R&binson, Jr.
President

WHR: ff
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INTEGRATED SYSTEMS ANALYSTS, INC.

C. Michael Gooden

President

July 27, 1987
Serial: 87-C-648

Mr. Charles W. Lloyd
Executive Secretary, ODASD (P) DARS

‘Defense Acquisition Regulatory Council

c/o OASD, (P&L) (M&Rs), Room 3C841
The Pentagon
Washingtom, D.C. 20301-3062

Ref: DAR Case 87-33
Dear Mr. Lloyd:

By letter dated June 9, 1987, Serial: 87-C-506, Integrated
Systems Amalysts, Inc. (ISA), provided recommendations that ad-
dressed four specific areas wherein the DoD implementation of
Section 1207 of P.L. 99-661 could be significantly enhanced
within the framework of the existing legislation.

Since submission of the June 9th letter, ISA has been a
participamt in a number of discussion groups established within
the minority business community for the purpose of developing a
united amd cohesive position on the proposed regulations. As a
result of these discussions, ISA wishes to provide comments on
three (3) additional areas which are complementary to our earlier
submissiom.

'Additional comments are set forth below:

1. The proposed implementation of P.L. 99-661 could hinder
‘the objectives of the Section 8(a) program because certi-
fied 8(a) business could be forced to compete for set-
asides before they have gained the financial capability to
‘be able to reasonably compete against more established
fims. See 52 Fed. Reg. 16266 (to be modified at 48 CFR
219.502-72). In order to preserve the 8(a) opportunities,
it is necessary that some hierarchal decision process be
utilized since the regulations as presently written possess
the potential to severely restrict the opportunltles for
newly establlshed or smaller 8(a) firms.

Corporate Offices
1215 Jeflerson Davis Hwy.
Crystal Gateway 111, Suite 1304
Arlington, VA 22202
703-685-1800



Mr.

Charles W. Lloyd

July 27, 1987
Page Two

The proposed regulations establish the first priority
of the total SDB set-aside in the set-aside program order
of precedence (Section 219.504). At the same time, Section
219.502-72(b)(2) requires the contracting officer to make

~an SDB set-aside determination when multiple responsible
-8(a) firms express an interest in having an acquisition

placed in the 8(a) program. Under these proposed regula-
tions, small 8(a) firms not yet firmly established would .

be forced to compete before they are ready. Additionally,
acquisitions properly identified for the 8(a) program by
the activity SADBU would then require a full technical and
cost competition, rather than a technical competition among
the competing 8(a) firms followed by SBA financial and
management assistance to the successful 8(a) winner of the
technical competition.

To remedy this situation, the regulations should state
that 8(a) firms would receive first consideration for
direct 8(a) contracts, or a technical competition would be
conducted when two (2) or more responsible 8(a) firms
express an interest in an acquisition, for all appropriate
procurements below a certain threshold. value. This would
be similar to the threshold presently established for the
small business set-aside program in DFARS 19.501. Specific
and different thresholds (e.g. all appropriate acquisitions
less than $2M) could be established by industry groups,
i.e., manufacturing, construction, professional services,
nonprofessional services.

2. The DoD Interim Rule contains no provisions for
encouraging the award of SDB contracts under P.L. 99-661.
[See Interim Rule, 52, Fed. Reg. 16263 (to be codified at
48 CFR 204, 205, 206, 219 and 252)]. Therefore, we
recommend that some measure of the contracting offlcer S
performance include an evaluation of satisfactory progress

~ towards the 5% goal.

. 3.7 Small dlsadvantaged businesses should not be excluded
- from participation in the program simply because. they

cannot perform the entire scope of the requirements.

,f‘Contractlng officers .should be encouraged to consider

. partial SDBs set-asides where there are SDBs capable of -
- performing discrete portions of omnibus or other large
_contracts. This would avoid the obvious result that no

' SDBs will be sufficiently large or qualified to perform
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Charles W. Lloyd
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some of the more complex Defense contracts. It is well
within the spirit of DFAR 19.502-3, the purpose of which
is to protect SDBs from usurpatlon of their contracts by
large businesses. This position is consistent with the
intent, since allowing SDBs to perform portions of
contracts encourages, rather than discourages, greater

'SDB part1c1pat10n

As with my earller letter, I sincerely appreciate the

opportunity to offer these comments. The importance of Section
1207 of P.L. 99-661 and these regulations to the minority
business community cannot be underestimated. I look forward to
final regulations which will provide the means for DoD and the
minority business community to work together toward achievement
of the legislative goals.

Sincerely,

INTEGRATED SYSTEMS ANALYSTS, INC.
E 5 /

C Mlchael Gooden
Pre51dent



United States Department of the Interior

OFFICE OF THE SECRETARY
WASHINGTON, D.C. 20240

AUS ¢ F 1987

Mr. Charles W. Lloyd

Executive Secretary

Defense Acquisition Council

ODASD(P) DARS :

c/o OUSD(A) Mail Room, Room 3D139

The Pentagon, Washington, DC 20301-3062

Dear Mr. Lloyd:

The following comments are submitted in compliance with DAR Case 87-33
and the procedures specified in the Federal Register, Wednesday July 1, 1987.

The Department is happy to note the Department of Defense (DOD) attempt to
set a "goal of awarding 5 percent of contract dollars to small disadvantaged
businesses." Achieving this goal will affect the Indian communities in a
positive way. As you may be aware, there are presently four Indian
communities enjoying the benefits of DOD contracting and we would like

to see that number expanded. There are at least 245 additional Indian
communities that suffer from acute unemployment. We have searched for

ways to get these communities more involved with Defense contracting and

we see your setting of five percent as a positive step in that direction.
In order for the five percent goal to become a reality, we believe that

an incentive system designed to allow the prime and sub-contractors a

five to ten percent additional cost support fee should be made part of

the system. Without such an incentive, it . is difficult, if not impossible,
to attract to the rural isolated areas, those businesses that are the core
of the Indian communities' need.

In addition to an incentive system being included, we strongly suggest that
a reporting system that breaks out the Indian businesses (both 8(a) and
non-8(a)) that receive Defense related contracts be developed and that

the report be shared with the Bureau of Indian Affairs. This information
would assist us to better coordinate our own economic development programs.

It has come to our attention that a very practical way of increasing the
number of contracts to small businesses might be achieved by increasing
the number of Break Out Specialists (Procurement Outreach Representatives
(PCR's) in SBA's Procurement program). These specialists "break-out"
procurements for small businesses within major requirements. It is our
understanding that there are only-ten of these specialists nationwide;

~ to double or triple their staff could assist in meeting the five percent

goal. '
' Siﬁcere]y,

AC]"'[[V(;ASS1Sta"t Secretary - Indian Affairs



NORTHWEST 'Etbﬁ'lDA""é'ﬁAé'rsR:
THE ASSOCIATED GENERAL CONTRACTORS OF AMERICA. INC.

201 s. “F” STREET, TELEPHONE 438-0531
PENSACOLA, FLORIDA 32501

June 19, 1987‘

Mr. Charles W. Lloyd

Executive Secretary

Defense Acquisition Regulatory Council
ADASD (P)DARS

c/o OASD (P&L)M&RS)

Room 3C841

The Pentagon
Washington, D.C. 20301-3062

RE: DAR Case 87-33

Dear Mr. Lloyd,

The Northwest Florida Chapter of Associated General Contractors regards

the interim regulations implementing Section 1207 of Public Law 99-661,
the National Defense Authorization Act . for Fiscal Year 1987, as a gilt-
edged invitation to further abuse of construction procurement process
and opposes the interim regulations for that, and the following reasons:

1.

‘The "Rule of Two" set-aside for small disadvantaged businesses .(SDB)

:1s not necessary, nor authorized by Congress, to achieve the goal of

-awarding 5 percent of mllltary constructlon contract dollars .to small
‘disadvantaged bu51nesses

"The use in military cohstruction procurements of the legislative authority
to award contracts to SDB firms at prices that do not exceed fair market
cost by more than 10 percent is.not negessary, nor authorized by Congress,
to achieve the goal awarding 5 percent of military construction contract
dollars to small disadvantaged businesses. ‘

The use of a "Rule of Two" mechanism as the criteria for establishing

SDB set—asides will force contracting officers to set aside an inordinate.
number of military construction projects, far in excess of the 5 percent
objective. A similar "Rule of Two" mechanism used in small businesses
.set-asides resulted in 80% of Defense construction contract actions being -
~set aside in FY 1984. : '

AMERICA PROGRESSES THROUGH CONSTRUCTION (omstruct by (ontract
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%? plementatlon ‘of SDB Set—A51de Is Not Necessary Nor Authorlzed for Military

4 .%EConstructlon _ - , : . L

. .Section 1207 (e) (3) of the Nat10na1 Defense Authorlzatlon Act- for Fiscal
- Year 1987 provides the Secretary of Defense with authority to enter into -
contracts.u51ng less than.. full amiopenlcompetltlve procedures. and: to. award’
" such contracts to SDB firms at a price in excess of fair market prices by
nomore:than.10. percent only:i."when- necessary, to::facilitate. achievement of
the 5 percent goal."” The 1eglslat1ve intent is clear that onlywhen exJ.stJ.ng
_resources. are. 1nadequate to achieve ‘the 5 percent objective should the:
Secretary of Defense consider using less than full and open competitive
procedures such as set-asides. :

While such restrictive procurement procedures may. be necessary to achieve
the 5 percent .objective in certain classifications of Department of Defense
procurements, such procedures are clearly not necessary in military
- construction. 1In fiscal year 1985 disadvantaged businesses were awarded 9
percent of Department of Defense construction contracts ($709 million

of $7.9 billion). Clearly the 5 percent objective has already been achieved
and exceeded through the full and open competitive procurement process

for military construction contracts.

Applying the "Rule for Two" SDB set-aside procedures to military
construction procurements is not only not necessary, but clearly not
authorized by the legislation since such set-asides are not "necessary to
. facilitate: achlevement of the 5 percent goal."

Contract Award to SDB at Prlces That Do Not Exceed 10 Percent of Falr Market
Cost Is Not Necessary Nor Authorized for Military Construction

Application'of the legislative authority to award contracts.to SDB firms
at a price not exceeding fair market cost by more than 10 percent to military:
construction procurements is also not authorized by the’ legislation since '
the same condition is placed on that. provision utilizing less than full and
open competition; that. is, the 10 percent price ‘differential is to be utlllzed

nly "when necessary to fa0111tate achievement of the 5 percent goal."

The routine and arbltrary use of the 10 percent_prlce-dlfferentlal provision
in military  construction procurements will only serve to increase the cost of -
construction to the taxpaying public and yet bear no relationship to achieving
the 5 percent objective.

'The ten percent allowance is nothing more than an add-on cost, to
the detriment of taxpaying, particularly since the definition of fair market
cost :contained in the interim regulations is based on reasonable costs under
normal competitive conditions and not. on the lowest possible costs. This
definition ignores the market realities of how prices are derived. Fair
market prices are exclusively the products of competition. Competition
forces business firms to seek the lowest possible cost methods of producing
or providing service. The fair market prices must be one arrived at through
competition, not developed -by in-house cost estimates and catalogue prices.
' The price estimating methods proposed in the interim regulations are not )
subject to pressure from, and condition in, the marketplace and must not be
used to develop a fair market price.
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The pressures to exceed the five percent goal are likely to influence .

‘ government estimators to inflate their estimates in order to prov1de SDBs
with the opportunity to develop a non-competitive prlce within the protective
ten percent statutory allowance. Not only will the pressure to inflate )
the "fair market price" increase the taxpayer's costs, but the subsequent
contract award price submitted by the SDB in the absence of full and open

E competltlon will further increase the taxpayer's costs.

Use of "Rule of Two" Will Set Aside An Inordinate Number of Military
Construction Projects

The use of a "Rule of Two" mechanism as the criteria for setting aside
contracts for SDBs will force contracting officers to set aside contracts
in numbers which bear no relationship to the 5 percent objective.
Experience with the existing small business Rule of Two, as contained in
the FAR and the Defense Supplement to the Federal Acquisition Regulation
(DFAR), bears evidence to the indiscriminate results of a "Rule of Two"
procedure.

In testimony on the Rule of Two before the .House Small Business Committee
last June, the SBA's Chief Counsel for Advocacy stated that the Rule of Two
"is a convenient tool for determining when set-asides should be made."

AGC agrees that contracting officers find the Rule of Two to be a "convenient
tool" for determining when to set aside procurements for restricted
competition--a "tool"” which,: in constructionat least, has resulted in a near-
compulsion on the part of contracting officers to set aside nearly’ every
construction contract on the agencies' procurement schedule. AGC is confident
that exactly the same abuse will occur with the adoption of the "Rule of Two"
for SDBs; that is, contracting officers will indiscriminately set aside

any and every solicitation in order to meet and far exceed the "objective."

. An example of the problem that will result by the use of the Rule of
.Two as the criteria for determining SDB set-asides is the disproportionate
number of contracts for restricting competition set aside by the Defense
Department using the existing small business Rule of Two. In.FY 1984,
the Defense Department removed 80 percent of its construction contract
actions from the open, competitive market. .Of 21,188 contract actions,
17,055 were set aside for exclusive bidding by small businesses.

_ Contracting officers are delegated the responsibility to determine which
‘acquisitions should be set aside for SDB participation. Contracting
officers are directed, in Section 219.502-72, that in making SDB set-

asides for research and development or architect-engineer acquisition,

there must be a reasonable expectation of obtaining from SDBs scientific

~and technological or architectural talent consistent with the demands of the
acquisition. There are construction acquisitions, as well, in which the
complexity of construction demands an adequate experiential and competency
level. Recognition of this is not included in Section 219.502.72(a),

leaving the distinct impression that contracting offlcers will 1ndlscr1m1nately
set aside virtually all construction solicitations.



. Section 219.502-72(b). (1) is gilt-edged invitatidn: for abuse in:that
'SDBs have merely to offer a bid in a highly competitive marketplace.within 10%
of what could" reasonably be expected to be the award prlce.- Thus, having
established their "credentials!", and. their non-competitiveness, the
government would then sanction and encourage this non-competitiveness by =~
setting aside subsequent construction pro;ects. This. proposal is ludicrous
and the personification of abuse of the.taxpaying publlc through the procurement
process.

, AGC urges that the interim regulations: 1) not be implemented on June 1
for military construction procurement; and 2) not be implemented for military
construction procurement until such time as the Department of Defense conducts
an economic impact analysis of the regulatlons 1n compllance with the Regulatory
Flex1b111ty Act of 1980.°

Sincerely,

Executive Vlce President

TCBJ/13jg



Building A Better New Mexico

HEH MEXICO BUILDING BRANCH . osvmuowns
Albuquerque, New Mexico 87102
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June 18, 1987

Mr. Charles W. Lloyd

Executive Director

Defense Acquisition Regulatory Council
ODASD (P) DARS

c/o OASD (P&L) (M&RS)

Room 3C841

The Pentagon

Washington, D.C. 20301

RE: DAR Case 87-33
Dear Mr. Lloyd:

The New Mexico Building Branch, Associated General
Contractors, representing over 200 construction companies which
. are responsible for over 50 per cent of New Mexico's commercial
coristruction volume each year, opposes the interim regulations
allowing for the "Rule of Two" set aside for Disadvantaged
Businesses in Section 1207 of Public Law 99-661, the National

Defense Authorization Act for Fiscal Year 1987.

We oppose the "Rule of Two" interim policy for the following
reasons: » | . |

1. We believe that it is not necessary, nor has it been
authorized by Congress, to achieve a five per‘ceﬁt goal
of military construction contract dollars to small
disadvantaged businesses “through the "Rule of Two" set
aside.

2. Nor is it necessary, we believe, to use legislative
authority to award contracts to SDR firms at prices
that 6o not exceed fair market cost by more than 10 per
cent in order to achieve the goal of awarding five per
cent of military construction contract dollars to small
dlsadvantagea businesses.

. i - ‘

Serving Open Shop and Union Contractors
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LANG DIXON & ASSOCIATES

June 12, 1987

Defense Acquisition Regulatory Council
Attn: Mr. Charles W. Lloyd

Executive Secretary, ODASD (P) DARS
-c¢/o OASD (P&L) (M&RS) '

Room 3C841 = -

-'The Pentagon ,

Washington, D.C. 20301-3062

Dear Mr. Lloyd,

I am writing to express my support for the regulations
that the Department of Defense has developed to reach its
5% minority contracting goal. In general, I think they
represent a step forward and at least a good starting
point for g01ng ahead with implementation. ' I especially
support the intent to develop a proposed rule that would
establish a 10% preference differential for small dis-
advantage businesses in all contracts ‘'where price is a
primary decision factor.

-However, I am concerned that several 1mportant ques-
tions have- been overlooked in the publlshed interim re-

gulations. First, there are no provisions for subcontracting.

Second, there is no mention of participation by Hlstorlcally
Black Colleges and Universities, and other minority in-
‘stitutions. :Third, it is not_c1ear-on what basis advance 4
payments will be available to small disadvantaged “‘contractors
in pursuit of the 5% goal. And finally, partial set-asides
‘have been specifically prohibited despite their potential
contribution to small disadvantage participation at DoD.

I urge the Defense Department toladdress the above

~ issues quickly, and to move forward aggressively in pursuing

the 5% goal set by law

LD/mdm

FINANCIAL STRATEGIES
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O ALSO SERVING THE WASHINGTON, D.C. MARKET
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_ BuT Your REGUIATIONS Do NoT ConTAIN "WaiverS "
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FWVDS ForR EAcH ConTRACT SHouD BE EAPENDE

Sinel m/mny BusINESS , OTHERWISE BIDS SHous
=N BY DEPT. aF DEEENCE CaNTRAr T



288 L2 SR AR BN AR Uk e S8 £l g

<:T<m/v FER m/wm-ry ss-ms IDE’
i W ’
LockHEED Fms A/v E/véwfﬁk//v(r
ConvTRACT For RESEARCH BND
DeVELOPRENT oF TRIDENT I[ IMUISSILE
FoR 0.S. NavY ForTL/ Binniow DonhARS,
Lock HEED SHovad HAVve THIEE
Fonrow inG -
¥}, 000,000, 000, °2o0

X 0% § s pPerent mémﬂwﬂzzgi
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- SHounD ReJecT THIS BID As BEmG NoT
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AND MAKE BEcommenD £D CHANVGES . |
| SINCERERY YovkS '

Wilbt C. Bepiogn.
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PLEASE CHANGE YouR MINORITY SETASIDE EGUAATIONS |

T0 THOSE FoUND IN THIS SUMEME CoORT DEC/S, '
REGULATIONS ARE o PIGES 933 75 935 |

/z:dﬁwgﬂlées 70 gEAD ARE 918, 933,934 AvDSZS

VAATIONS IN THIS DECISIon b= f f

FOONDATION Thaw Yooks . . e N A FIRMER AEGHL

: H. EARL FULL[ﬂ)VE‘?t] al., Petitioners,

v

PHILIP M. KLUTZNICK, Secretary of Commerce of the United States, et :
, al. o '
448 US 448, 65 L Ed 2d 902, 100 S Ct 2758
[No. 78-1007] ' : ’
Argued November 27, 1980. Decided July 2, 1980. ‘

Decision: Minority business enterprise provision of Public Works Employ-
ment Act, requiring “10% set-aside” of federal funds for minority busi-
nesses on local public 'works projects, held not violative ol equal protec-
Tion. ‘

° SUMMARY ‘

Associations of construction contractors and subcontractors, along with a
firm engaged in heating, ventilation, and air conditioning work, brought an
action in the United States District Court for the Southern District of New
York against the Secretary of the United States Department of Commerce,

. as the administrator of federal programs for local public works projects, and -
o against the State and City of New York, as actual and potential grantees of
federally funded local public work projects, alleging that the *“minority
business enterprise” provision (§ 103(f)(2)) of the Public Works Employment
“Act of 1977 (91 Stat 116)—a provision implemented in regulations of the
Secretary of Commerce and guidelines of the Commerce Department’s
Economic Development Administration—on its face, violated, among other
things, the equal protection component of the Fifth Amendment’s due ;
process clause and various federal statutes prohibiting discrimination, in- ]
cluding Title VI of the Civil Rights Act of 1964 (42 USCS §§ 2000d et seq.)
proscribing racial discrimination in any program receiving federal financial l
assistance, the focus of the plaintiffs’ challenge to the minority business
enterprise provision being the so called “ten percent set-aside requirement” !
of the provision whereby, absent an administrative waiver, at least ten
percent of the federal funds granted for local public works projécts must be ¢
used by state and local grantees to procure services or supplies from ‘
businesses owned and controlled by “minority group members,” defined in L:

Briefs of Counsel, p 1324, infra.
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York against the Secretary of the United States Department of Commerce,

. as the administrator of federal programs for local public works projects, and -
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federally funded local public work projects, alleging that the “minority
business enterprise” provision (§ 103(f)(2)) of the Public Works Employment
.Act of 1977 (91 Stat 116)—a provision implemented in regulations of the
Secretary of Commerce and guidelines of the Commerce Department’s
Economic Development Administration—on its face, violated, among other
things, the equal protection component of the Fifth Amendment’s due
process clause and various federal statutes prohibiting discrimination, in-
cluding Title VI of the Civil Rights Act of 1964 (42 USCS §§ 2000d et seq.)
proscribing racial discrimination in any program receiving federal financial
assistance, the focus of the plaintiffs’ challenge to the minority business
enterprise provision being the so called “ten percent set-aside requirement”
of the provision whereby, absent an administrative waiver, at least ten
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businesses owned and controlled by “minority group members,” defined in i
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INTEGRATED SYSTEMS ANALYSTS, I‘NC.
o July 23, 1987
Serial: 87-M-0174

. Mr. Charles W. Lloyd
Secretary

" ODASD (P) DARS

- c/o OASD. (P&L) (M&RS)

Room 3C841 The Fentagon
Washington, D.C. 20301-3082

Dear Mr. Lloyd:

As a Senior Managjer of a disadvantaged business, I am
extremely concerned with Public Law 99-661 and Interim Rule
implementation. '

I strongly support the enclosed recommended changes on
the Coalition to Improve DOD Minority Contracting.

Sincer=ly,
<::Tj;:nz:/ Cé? A%?ﬁ{ﬁnnomw'

James C. Froman

Operations Center Manager

Enclosure -
JCF:sti
Copy to: Honorable Caspar Weinberger
Honorable James Abdnor

Honorable Gus Savage'

Merrifield Executive Center
8220 Lee Highway
Fairfax, VA 22031
703-641-9155



P e ‘
.
v d

J .

.

‘Room 3C841 The Pentagon

§

INTEGRATED SYSTEMS ANALYSTS, INC.

21 July 1987

‘Mr. Charles W. Lloyd :

Secretary
ODASD (P) DATS |
c¢/o OASD (P&L) (M&RS)

Washington, D.C. 20301-3082

- Dear Mr. Lloyd~

As an executlve of a disadvantaged business, I am very concerned with the
Interim Rule 1mplementmg Public Law 99-661.

I strongly support.the attached recommended changes of. the Coalition to
Improve DoD Minority Contracting.

Sincerely,

INTEG‘RATED SYSTEMS ANALYSTS, INC.

AN

C. A. Skinner, Jr.
Executive Vice President
for Operations

cc:  Honorable Caspar Weinberger ' - Senator Alan Cranston

Secretary - 744 G Street, Suite 106
Department of Defense San Diego, CA. 92101
The Pentagon, 3E880 : :
Washington, D.C. 20301 Senator Pete Wilson

. _ 401 B Street, Suite 2209
Honorable James Abdnor San Diego, CA. 92101
Administrator : , '
Small Business Administration Congressman Jim Bates
1441 L Street, N.W. 3450 College Avenue, Suite 231
Washington, D.C. 20416 ‘ ' San Diego, CA. 92115
Honorable Gus Savage Congressman Duncan Hunter
U. S. House of Representatives 366 So. Pierce Street
Room 1121 Longworth Building El Cajon, CA. 92020

‘Washington, D.C. 20515

“Coalition to Improve DoD Minority Contracting
‘¢/o Weldon H. Latham, Esquire

Reed Smith Shaw & McClay

8201 Greensboro Drive

MecLean, Virginia 22102

Marina Gateway
740 Bay Blvd.
Chula Vista, CA 92010
619-422-7100



. : INTEGRATED SYSTEMS ANALYSTS, INC.

s MARINA GATEWAY
: ' 740 BAY BOULE_VARD )
" CHULA VISTA, CA 92010 _ ‘
619 422-7100 : 23 July 1987

MF. Charles w. Lloyd
Secretary

ODASD (P) DARS

c/o OASD (P&L) (M&RS)
Room 3C841 The Pentagon
Washington, D.C. 20301-3082

Dear Mr. Lloyd:

As an executive of a disadvantaged business, I am very concerned with the
Interim Rule 1mp1ementmg Public Law 99-661.

I strongly support the attached recommended changes of the Coalition to
Improve DoD Minority Contracting.

Sincerely,

ce:  Honorable Caspar Weinberger
Secretary
Department of Defense
The Pentagon, 3E880:
Washington, D.C. 20301

Honorable James Abdnor
Administrator _

Small Business Administration
1441 L Street, N.W.
Washington, D.C. 20416

* Honorable Gus Savage
U.S. House of Representatives
Room 1121 Longworth Building
Washington, D.C. 20515

Alan Cranston :
744 G Street, Suite 106
San Diego, CA.92101
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23 July 1987

ce:  Pete Wilson
401 B Street, Suite 2209
San Diego, CA 92101

Jim Bates . .
3450 College Avenue, #231
San Diego, CA 92115 :

Duncan Hunter
366 So. Pierce Street
El Cajon, CA 92020



(3) ~
POSITION PAPER .

COMMENTS ON INTERIM RULE IMPLEMENTING PUBLIC LAW 99-661

DATE: ~ July 14, 1987

FROM:  COALITION TO IMPROVE DOD MINORITY CONTRACTING -

The timely response by the Departmentvof Defense (DoD)
inAimplementing'SEction 1207 of Public Law 99-66l, (P.L; 99-661),
.~ the National Defense Authorization Act for Fiscal Year 1987, is
commendable. The proposed regulations as set forth in the May 4,
1987 Federal Register can provide additional opportunity to the
minority community in the pursuit of defenae procurements.

In reading the legislation as set fotth in Section 1207,
it is clear that the intent of Congress in passing this
legislation was that the'mipority_community would realize five
percent (5%) of the defense procurement dollars through‘government
procurement with qualified minority business enterprises,
~ historically Black colleges and unlver51t1es and other m1nor1ty
1nst;tut10ns. The leglslatlon tecognlzes that there is no
economic parity between the minority and majority populations, and
attempts to close this gap by providing an opportunity for. the
~ minority community to.participate_more eQuitably in the'economic‘
“distribution through.defense procurement; :

The Department of Defehée implementatioh of tﬁe
:“leglslatlon,'while tlmely, does appear to lack the necessary

aggress1veness and emphasis to reasonably expect that the S/ goal



~ will be achieved. In fact, the 1mp1ementat10n re11es heavily on

 the prov151ons of 15 U.S.C. 637 et __g the ‘Small Business Act, to

the detriment of the realization of the goal. "
Seven (7) specific areas whlch ‘would szgnlflcantly

enhance the probab111ty of attalnlng the goal, w1th1n the

: framework of the legislation, are set:forth below. An Executive

- Summary which provides a brief overview of these proposed actions,

is attached.

— — ———

Substantive Programmatic Improvements (Trapsition Plan Related)

1. The proposed implementation of P.L. 99-661 could
hinder the objectives of the Section 8(a) Program because |
Certified 8(a) business couid be forced to compete for set-asides
before they have gained the financial eapability to be able to
reasonably compete against more established firps. See 52 Fed.
Reg. 16266 (to be modified at 48 CFR 219.502-72). In order to
preserve the 8(a) opportunities; it is necessary that some
‘hierarchal-decision'process be utilized since the regulations as -
presently written pessess the potentiel to severely restrict the
opportunltles for newly established or smaller 8(a) firms.

The proposed regulatlons establlsh the first priority of'
‘the total SDB_set-as1de in the set-aside program order of
precedence (Section_219.504): ‘At the same timei Section
i219.502-72(b)(2) reqﬁires the contractiné officer to ﬁake an'SDB:.
set-aszde determinatlon when multlple responsible 8(a) firms

express an interest 1n hav1ng an acqu151t1on placed 1n the B(a)

-2-



progrém; 'Under.these pfoposéd-rééﬁlations;'gﬁéll 8(a) firms not
yet firmly established would be forced to.coﬁpete'before they are
‘ready. 'Additionally, acquisitioﬁé properly identified for tﬁe
28(a) progfam by the activity SADBU woﬁld then require a full
;ﬁechnical and cost_competition,'fathe;4than'a technical
bompetition among éhe competing é(a) firmé followéd by SBA
financial and management assistaﬁce té the suécgssful 8(a) winner
of the technical competition.

v To remedy this situatinh,.the regulations shoﬁld state
that B(a)'firms would receive first‘¢onsideration for direct 8(a)
contracts, or a technical competition would be conducted when two
(2) or more responsible 8(a).firms express an interest in an
acquiSition, for all approp;iate procurements below a certain
threshold value. This would:be similar to the threshold presently.
eétablished for the small business set-aside program in DFARS
19.501.' Spécific and different thresholds (e.g. all appropriate
acquisitions less than $2M) could be established by industry
groups, i.e., manufacturing, construction, proféssional services,

nonprofessional services.

2. The DoD Interim Rule does not adequately address the
deéree of subcontracting which a SmallADisadvantaged Busines;ﬁﬁ~
(SDB) will be permitted to pursue:under SDB set-aside prqcurement.
This creates the potenéial for a_éignificant portionvof the
?évenues gafmarked fonhfhe minority commuﬂity to:end up'in

business of the'majority community. This has been demonstrated

under the existing éméll'bﬁsiness'sét;ésidé'progréh'whére:largé

-3-



. business frequently plays a;majer role in determining the outcome

of small businessfprocurements, and takes a sfénifieant portion ef
the dollars intendedvfer the sma}l business cemmuniﬁy. Manyjsmaii
—busineSSes in the:defense industry realize4thsrvunless they"have:a
large~business;subco;tract6r when bidding a~s@élf\b@siness set; )
-aside, that their;bid is for nought. This hasibeenfthe central
issue in many.of the protests which are heard‘ﬁy the regional
offices'of’the.Small Business Administration»(éBA)_end the Office
of Hearings and Appeals. This aspect of implementstion Qf Section
1207 could be substantially strengthened by severely curtailing |
the degree of subcontracting (less than 259%) for a SDB set-aside,
unless the subcontract is to. a qualified Minority Business
Enterprise (MBE), in which case the degree of subcontracting
permitted would be considerably more liberal. This approach would
both ensure that the bulk of the dollars would go to the segment
of the marketplace for whom it was intended, yet would permit a
SDB the opporfunity to seek additional needed capabiiity to ensure
successful performance of a proc@rement effort. It Qould further
promote the strengthening or minerity businesses through

cooperative efforts of the firms in the minority community.

 3. - The DoD implementationvdefines SDBs‘by referencing :
Section 8(d) of 15QU.S<§. }This section invokes the size standards
as established_for each indﬁstry by the SBA. Thejdollar vqlﬁme of
revenueArepresented by’the DoD 5% geal, if acﬁieved, weuld |
quadruple the current leQel ef performance of minbrity businesses

in the defense marketplace. With SBA size standards as a limiting




factor,; it may be diffiéult for the DoD to findvsufﬁiCient numbers

‘of qualified minority 5usiness enterprises to meet this dollar

volume, especially since the size of many of the MBEs in- the

. defense induétry has bqenfunrealistically inflated;by‘reéenues

from subcontracts from the SBA via the section,B(a)jProqtam.'

These MBEs have historically faced considerable difficulty after |

leaving the 8(a) busihéssAdgvelopment program becauge of limited
access to tréditionél finanéial institbtions and bias wifhin the
marketplace. As a result, many of these-firms have not survived
as minority businesses after leaving the support of the 8(a)
Program. To create a larger source of qualified SDBs and to offer
a source of market access to MBEs who have left the 8(a) Progran,
it is recommended that revenues of the MBEs which were obtained
via the 8(a) Program, not be considered in determining the size of
these firms when competing under the SDB set—aside program. Such
an action would not constitute a novel approach to addressing this
issue. 1In fact, if has been proposed:in a bill before'the

U.S. House of Reptesentatives, H.R. 1807, addressingvtheES(a)
Progr?m participation. Further, the SBA has_tﬁe authority to take
such action within the framework of 13 CFR 121.2 andv13 CFR
124.112(a)(2). Alternatively, as the intent of this legislation

is neither to redistribute procurement dollars amon§ small

‘businesses nor to lower’the amount of procurement dollars among

- small businesses, the size standards for "disadvantaged business"

under this legislatioﬁ could be redefined such that if there are

two or more disadvantaged businesses capable of performing the

.

work, it could be set-aside. This would establish the preference



i

that the procurements set-aside should come from the unrestricted,
rather than the small business marketplace.  (See the attaéhed

légal authérity for the action proposed.)

Crucial--Procedural Imgrovements

4. The DoD Interim Rule effectively eIiminates,'from
the SDB set-aside determination process, the most knowledgeable
and efficient resource that the DoD possesses for assisting in
making these determinations. While the Dob policy statement
assigns significant responsibilities ta various Small and
Disadvantaged Business Utilization (SADBU) representatives (i.e.,
DoD Director, Associate Directors, and Small Business Specialists)
for implementation,"technical assistance, an outreach programs
associated with P.L. 99-661, the authority that should accompany
these responsibilities is nonexistent in DoD's procedures. The
procedures'in DFAR 19.505, which deal with adjudicating rejeétions
of set-aside recommendations between contracting officers and
SADBU's, have been made inapplicable to the SDB set-aside program
by DFAR 19.506. This undercutting of SADBU authority is further
demonstrated in the DoD policy statement, vhere it is recommended

that the confracting officer utilize acquisition history,'

so;icitation mailing lists, the Commerce Business Daiiy, or'DoD-
teéhaical teams_(a new and undefined tefm) fg find two capable SDB -
soarcas. Tﬁe éxclusfan of the SADBU représeatative ffom this |
process isvhighly suspect, especially since the SADBU

representative would be the most likely person to have, in one



locatjion, more informatioh on SDB companies and capabilities than

" any of the sources listea,ip the policy. It is specifically
- recommended that the SADBU befidentifigd as an.integral party in
: the SDB set-aside processQandthaf, as a minimum, the appeal

rights in DFARS 19.505 be made applicable to the SDB set-aside

program. The DoD should,iin order to show Vigorous support for

this Congressionally‘mandated program, consider providing more

stringent and higher-visibility éppeal rights that will assist in

meeting program goals. —————

S. The DoD Interim Rule permits very broad latitude in
terms of who can challenge (protest) a contract award under a SDB
set-aside. Protests have f;equently been used within the SDB set-
aside program as delaying tactics in awarding contracts to allow
for'bridging contracts, contract extensions, etc. Many protests
have not been well founded, and only serve to delay or perturb the

normal procurement process. It is recommended that interested

.parties undér the SDB set-aside be restricted to qualified SDB

offerors, and that some consideration be given to imposing

penalties for protests which are ultimately determined to have

been frivolous in nature.

6. The DoD,Interim Rule contains no provisions for

encouréging the award'OE:SDB contracts,undef P.L. 99f661- 4(See

Interim Rule, 52, Fed. Reg. 16263 (to be codified at 48 CFR



§§ 204, 205, 206, 219 andj252)l. Therefore, we recommend that
some measure of the contrectingwofficer's performance include an

evaluation of satisfactory progress_towards the 5% goal.

7. Smell’disadvantaged;businesses should not be
excluded from part1c1pat10n in the program simply because they
cannot perform the entire scope .of the requ1rements. Contracting
officers should be encouraged to consider partial SDBs set-aéides
where there are SPBs-capable of performing discrete portions of |
ominous or other large contracts. This would avoid the obvious
result that no SDBs will be sufficiently large or qualified to
perform some of the more comblex Defense contracts. It is well
within the spirit of DFAR 19.502-3, the purpose of which is to
protect SDBs from unsurpation of their contracts by large
businesses. This position ie consistent with the intent, since
allowing SDBs to perform portions of contracts encourages, rather
than discourages, greater SDB participation. | |

Taken as a package, these recommended changes are
intended to substantially neighten the'probability of realizing
the DoD Minority Goal and to take a first step toward promoting a
hlgher level of m1nor1ty business part1c1pat10n in government

contracting as a whole.
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2 RESEARCH PLACE « ROCKVILLE, MARYLAND 20850 + (301) 948-4790 « (301) 869-2950 (TDD)

July 29, 1987 -

Mr. Charles W. Lloyd

Executlve Secretary, ODASD(P) DARS
c/o OASD (P&L) (M&RS)

Room 3C841, the Pentagon
Washington, D.C. 20301-3062

Re: DAR Case 87-33
Dear Mr. Lloyd:

Integrated Mlcrocomputer Systems, Inc., (IMS), Is a small disadvantaged business (SDB)
which has been particlpating In Government contracting through the Section 8(a) Pro-
gram, small buslness set-asldes, and full and open competition. We would like to offer
recommendations and comments regarding the Interlm Rules authorlizing an SDB set-
aslde program to assist the Department of Defense (DoD) in achleving the 5% goal for
contracts awarded to the minority communlty In fiscal years 87, 88, and 89 established
by Public Law 99-661.

‘We would like to commend DoD for its timely action In promulgating procedures to pro-
vlde additional opportunltles for SDBs to particlpate In Government contracts. We
belleve that the concept Is completely sound and Is the methodology which will best
assist DoD In achleving the desired goals. However, there are stlll certaln major
deficlencles which do not appear to have been addressed In the Councll’s Interim Rules.
These deficlencles could militate agalnst goal achlevement If not addressed. Additlon-
ally, there appear to be several minor procedural areas which could, If ‘changed, faclli-
tate the contractual process for both partles. It Is recognized that not all the major
deficlences noted are under the purview of the DAR Councll (or even DoD), but DoD
appears to be the most loglcal sponsor of the required changes, regulatory and/or statu-
tory. - . o

MaJjor policy questlons and deficiencles which are considered critical to the long term
achlevement of the goal are provided in the attached comments 1, 2, and 3. Comments
4 through 7 are recommended procedural changes which are furnished for your con-
slderation. We belleve that these changes could make the process easler for everyone.



IMS appreclates the opportunlty to comment on the proposed procedures ‘We hope
that these comments will be helprul to the Department of Defense In offering Increased

’ opportunltles to small disadvantaged buslnesses to particlpate In providing DoD requlre-
ments for supplies and servlces :

Sincerely,

President
- ce: Honorable Caspar W. Welnberger
Secretary

Department of Defense
The Pentagon, 3ES880
Washington, D.C. 20301

Ms. Norma Leftwich

Director

Office of Small and Disadvantaged Business Utllization
Under Secretary of Defense for Acqulsition

| The Pentagon, 2A340
‘ Washington, D.C. 20301
Honorable James Abdnor
Administrator
Small Business Adminlstration

1441 L Street, N.W.
‘Washlngton, D.C. 20416

Honorable Dale Bumpers, Chalrman
Commlttee on Small Buslness '
Unlted States Senate

428-A, Russell Senate Offlce Bldg.
Washington, D.C. 20510 '

Honorable Lowell P. Welcker, Jr.
- Commlittee on Small Business

Unlted States Senate

428-A, Russell Senate Ofilce Bldg.
. Washington, D.C. 20510 :



: . Honorable Robert Dole

' :  Unlted States Senate -
. . . SH 141, Hart Senate Office Bldg.
- Washington, D.C. 20510-1601

Honorable John Warner

Unlted States Senate : )
SR 421, Russell Senate Office Bldg.
Washington, D.C. 20510-4601

Honorable Sam Nunn _
Commlittee on Small Business
Unlted States Senate -

428-A, Russell Senate Office Bldg.
Washington, D.C. 20510 ‘

Honorable Paul S. Sarbanes

United States Senate

SD 332, Dirksen Senate Office Bldg.
Washington D.C. 20510-2002

Honorable Barbara A. Mlkulsk}
Commlttee on Small Buslness
-Unlted States Senate

' 428-A, Russell Senate Office Bldg.
Washington, D.C. 20510

Honorable Rudy Boschurtz
Committee on Small Buslness
Unlted States Senate

428-A, Russell Senate Office Bldg.
Washington, D.C. 20510

Honorable Warren Rudman'
Commlittee on Small Buslness
Unlited States Senate:

428-A, Russell Senate Office Bldg.
Washlngton, D.C. 20510

Honorable Alfonse M. D’Amato
Committee on Small Busliness
Unlted States Senate N
428-A, Russell Senate Office Bldg.
‘Washlngton, D.C. 20510



Honorable Robert W. Kasten
Commlittee on Small Buslness
‘United States Senate

428-A, Russell Senate Office Bldg.

Washington, D.C. 20510

Honorable Larry Pressler
Commlttee on Small Buslness

_ Unlted States Senate
428-A, Russell Senate Office Bldg. -

Washington, D.C. 20510

~ Honorable Malcom Wallop

Committee on Small Buslness
Unlted States Senate .

428-A, Russell Senate Office Bldg.

Washlngton, D.C. 20510

Honorable Christopher S. Bond
Commlittee on Small Buslness
Unlted States Senate

428-A, Russell Senate Offlce Bldg.

Washington, D.C. 20510

Honorable James R. Sasser
Committee on Small Buslness-
Unlted States Senate

428-A, Russell Senate Office Bldg.

Washington, D.C. 20510

Honorable Max Baucus
Commlittee on Small Buslness
Unlted States Senate

428-A, Russell Senate Oflice Bldg.

Washington, D.C. 20510

Honorable Carl Sevin
Commlittee on Small Business
United States Senate

428-A, Russell Senate Office Bldg.

Washington, D.C. 20510

Honorable Alan J. Dixon
Committee on Small Buslness
Unlted States Senate

428-A, Russell Senate Office Bldg.

Washington, D.C. 20510
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Honorable David L. Boren
Committee on Small Busliness
United States Senate o
‘428-A, Russell Senate Office Bldg.
Washlington, D.C. 20510

Honorable Tom Harkln,
Commlittee on Small Business - -
Unlted States Senate -

- 428-A; Russell Senate Office Bldg.
- Washington, DC 20510 '

Honorable John F. Kerry
Commlttee on Small Business
United States Senate '
428-A, Russell Senate Office Bldg.
Washington, D.C. 20510

Honorable Consté.nce Morella
U.S. House of Representatlves

1024 Loongworth House Office Bldg.

Washlngton, D.C. 20515-2008

Honorable Roy P. Dyson

U.S. House of Representatives

224 Cannon House Ofllce Bldg.
Washington, D.C. 20515-2001

Honorable Helen Delich Bentley
U.S. House of Representatlves

1610 Longworth House Office Bldg.

Washington, D.C. 20515-2002

Honorable Benjamin L._. Cardin -
U.S. House of Representatives

. 507 Cannon House Office Bldg.

Washington, D.C. 20515-2003

Honorable Tom McMlllen
U.S. House of Representatives

1508 Longworth House Offlce Bldg.

Washington, D.C. -20515-2004



o B
L

Honorable Steny H. Hoyer

U.S. House of Representatives
1513 Longworth House Office Bldg.
‘Washington, D.C. 20515-2005

Honorable Beverly B. Byron

U.S. House of Representatlives
2430 Rayburn House Office Bldg.
Washington, D.C. 20515-2006

Honorable Nicholas Mavroules, Chalrman
Subcommlittee on Procurement
U.S. House of Representatlves

‘ ‘2361 Rayburn House Offlce Bldg. .

Washington, D.C. 20515

Honorable Kwelsl Mfume
Subcommlittee on Procurement
U.S. House of Representatlves
2361 Rayburn House Office Bldg.
Washington, D.C. 20515

Honorable Charles Hayes
Subcommittee on Procurement
U.S. House of Representatlives
2361 Rayburn House Office Bldg.
Washlington, D.C. 20515

Honorable John Conyers
Subcommittee on Procurement
U.S. House of Representatlves
2381 Rayburn House Office Bldg.
Washington, D.C. 20515

Honorable Dennis Eckart
Subcommlttee on Procurement
U.S. House of Representatives
2361 Rayburn House Office Bldg.-
Washington, D.C. 20515

Honorable Gus Savage

Subcommlttee on Procurement
U.S. House of Representatlves . -
2361 Rayburn House Offlce Bldg.
Washlington, D.C." 20515 "



"Honorable Esteban Torres
Subcommlttee on Px_‘ocurement
U.S. House of Representatives

‘2361 Rayburn Hou§e Office Bldg.

Washlngton, D.C. 20515 :

Honorable H. Martin Lancaster
Subcommlttee on Procurement
U.S. House of Representatlves

2361 Rayburn House Office Bldg.

Washington, D.C. 20515

Honorable Siliro Conte
Subcommittee on Procurement
U.S. House of Representatives

2361 Rayburn House Office Bldg.

‘Washington, D.C. 20515

Honorable John Rhodes
SubcommIlttee on Procurement
U.S. House of Representatlves

2361 Rayburn House Oflice Bldg.

Washington, D.C. 20515

Honorable Dean Gallo
Subcommittee on Procurement
U.S. House of Representatives

2361 Rayburn House Office Bldg.

Washington, D.C. 20515

Honorable Frederick Upton
Subcommittee on Procurement
U.S. House of Representatives

12361 Rayburn House Office Bldg.

Washington, D.C.. 20515

Honorable Elton Gallegly '
Subcommittee on Rrocurement
U.S. House of Representatives

2361 Rayburn House Offlce Bldg.

Washington, D.C. 20515




MAJOR POLICY ISSUES .

1. . Orlenftatlon towards Services-Type 'Contl;acts. ;Th_e entire proposed program

" -establlshed by :the Interlm Rules Is structured to fit Into the context of the current small

buslness-set-aside progijam and the general tenor-'qf exlsting contractlng regulations.
Both of these are completely orlented toward supply con_tracting and the 'manufacturlpg
Industrles. However, the recent Senate Commlittee on Small Buslness’ report on Its sur-
vey of graduates of the 8(a) program developed statistics showlng that only 3-4% of the
respondlng minority buslness enterprises were engéged In manufacturing; the large
majority were elther In constructlon or some type of services. It would only appear logl-
cal that the necessary dollar Increases to meet DoD’s goal will have to be obtalned In
the Industry concentratlons where the potential awardees are. The orlentation of the -
detalled iImplementling Instructions for the program are currently not in that directlon.
Although the Intent and the broad concept are both excellent and we concur completely,
it Is suggested that a complete review of the detalled Implementation procedures to con-
vert them more to a services/construction orlentation would probably produce much
higher end results for DoD, l.e., award dollars to SDBs.

2. Small Buslness Size Standards. We recognize that the DAR councll does not
establish small buslness standards but must conform 1ts policles to the slze standards
promulgated by SBA. However, achleving the directed goal Initlally may well militate
agalnst 1ts achlevement downstream because of the much greater volume of dollars
which would be flowlng Into the SDB communlty. Strict adherence to current size stan-
dards could cause many SDBs to rapldly attaln large business status, rendering them no
longer eligible for awards elther through the 8(a) program or the SDB set-aslde pro-
cedure belng established by the Interim Rules and/or DAR Case 87-33. This could
dramatically reduce the number of highly quallfled, responsible minority business enter-
prises avallable to DoD, restricting competition and potentlally severely downgrading
the quality of supplles and services recelved by DoD since they would be then dealing
mostly with newer, less experlenced sources. A most logical solution to thls potential
problem seems to be for DoD to actively support the proposal In H.R. 1807 to exempt
revenues obtalned through 8(a) Program awards from the three year revenue computa-

_tlon used for slze determination where the standard is expressed In dollar volume. The
DAR Councll would appear to be the logical originator of a recommendation within DoD

for active Executive Department support of thils: proposal.

. An alternate approach, pltﬁél' as an interim mea}sure or If H.R. 1807 should fall passage,

would. be a DoD request to the SBA to take such an actlon within lts already exlisting
statutory authorlty. A fipal alternative, contingent upon the absolute Intent of the
Congress In passing Sectlon 1207 of P.L. 99-661, would be for DoD to sponsor a leglsia-
tlve proposal to redeflne the g__oal to be awards to entitles simply specifled as ‘minority

.



business enterprises’, dropplng the term ‘small’. It is not Inconcelvable that the con-
tracting communlty has become so Ingralned In the use of the term ‘small dilsadvantaged
buslness’, particularly since all contracting regulations and programs are deslgned
around that particular term, that 1t has become equated to ‘minorlty buslness enter-
prise’. Milnority business enterprises or disadvantaged buslnesses are not, of necess_lty, -
also small. The real Intent may well liave been to direct awards to mlnorlty owned
buslnesses but the wrong, albelp famillar, termlinology was Inadvertently used. .

However, regardless of the apprbach, we belleve thls to be a real problem which must be
addressed and solved If any program Is to be successful. We also belleve that DoD,

" through OUSD(A), ODASD(P) and the DAR councll, must take the lead In obtalnlng a

"solutlon.

3. Non-Degradation of 8(a) Program, The dlrection to the contracting officer at
proposed paragraph 219.502-72(b)(2) appears to be In direct conflict with the policy
expressed at paragraph 219.801. Maklng a determination that an acqulSltlon will be
set-aside will, of necesslty, remove that acqulsition from the 8(a) program. Contracts
awarded to the SBA through the 8(a) program certalnly count toward the dollar goal for
DoD; diverting the acqulsitlon from the 8(a) program both deprives the SBA Minorlty
Buslness Development staff of the opportunlty to determine the best match between the
business development plans of its 8(5,) firms and the acquisltion, and could deny the
acquisition to any 8(a) firm slnce many SDBs are not 8(a) program partlicipants. The
219.502-72(b)(2) procedures appear to be an attempt to maximize award dollars which
can both be attributed toward the 5% goal and reported by DoD as competitlve awards.
We strongly belleve the policy statement at 219.801 to be the only correct and equltable
position and recommend the deletion of the procedure at 219.502—72(b)(2) in 1ts entirety.
Further, since the Incorrect use of the term ‘set-aside’ to also refer to 8(a) Program
acquilsltions has become endemlc within the contracting communilty, language should be
added to Subpart 19.8 paragraph 219.801 to provide that the newly authorized SDB
set-aslde procedure shall In_no .way dlvert acquisitions from the traditional 8(a) Pro-
gram. Otherwlse, the 8(a) Program should be Inserted as (b)(1) In Paragraph 219.504
wlith each other category belng dropped one notch to ensure that the 8(a) Program Is
deslgnat.ed as first priority.

‘RECOMMENDED PROCEDURAL CHANGES

4.  Slze Standards In S\'ndﬁsis It 1s recommended that the Instructions regarding

preparation of synopses at 205 207 be e\panded to also direct the contracting activlty
submitting the synopsis to determlne and clearly Indlcate the applicable slze standard,
preferably by ldentificatlon of ‘the applicable SICC. Thls precludes potentlal offerors

.



INTEGRATED MICROOCMPUTER SYSTEMS, INC

’

from elther requesting the solicitation only to determlne that they are not eligible or
having to call the designated point of contact to attempt to determine the size standard.
Particularly In the services area, a glven functional description could be Judged to be In
any of multiple SICCs, with differing size standards. Current FAR/DFARS directions -
for synopsis preparatlon do not expllclt;ly requlre Inclusion of the size standard. —

5. Subeontracting_from Non Minorltx' Buslness Sources. It Is recommended that
directlon be provided to the Cont.ractlng Officer to the effect that each solicitation must
clearly specify the degree of subcontractlng which will be permlitted with other than

- - small disadvantaged buslnesses. It Is belleved that the Contracting Officer, with the

advice and assistance of the SBA and/or supporting SADBU representatlve, 1s In the
best, position to make this determination. Determlinations should be based upon an
analysls of the Indlvidual requirement beilng set-aslde and knowledge of the marketplace.
Although ‘fronting’ should definitely be prevented lnsofar as possible, the nature of the
subcontracting effort logically requlired and the avallability from minorlty business
sources varles with each acquisition. The requirement for a relatively large percentage

‘of subcontracting, particularly where the subcontracting would be for equipment to be

provided as a portlon of a services type contract, and the SDB can otherwise perform
the requirement and wlill provide a signlficant effort, should not be a barrler to selecting
an acqulisition for a SDB set-aside.

8. Small Disadvantaged Business Protests. The detalled Instructions regarding
protesting a small dlsadvantaged buslness representation appear redundant and unneces-
sary since they almost duplicate FAR 19.302. It Is recommended that the last two sen-
tences of the proposed paragraph 219.301 and the entlre proposed paragraph 219.302 be
deleted. The followlng substitution Is recommended:

219.302 Protesting a smail busliness representation

Challenges of questions cc}ncernlng the slze or the disadvantaged buslness status of
any SDB shall be processed In accordance with the procedures of FAR 19.302.

7. Partlal Small Disadvantaged Business Set-Asldes. There appears to be no
particular Justification for the ‘policy contalned In 219.502-3 excluding partlal set-asides.

Minority business enterprises should not be consldered any less likely to perform satls-
factorily under the procedures.for partial set-asldes than any other small business. It Is
recommended that the currently proposed policy statement be rescinded and replaced
by a policy that, If a,pproprlate, allows pal’tlal set-asides to be used for the SDB set-aside

* program as well.



National Headquarters

1015 15th Street, N.W.
Suite 901
Washington, D.C. 20005
Telephone: (202) 393-3620

NATIONAL SECURITY INDUSTRIAL ASSOCIATION

G. A. Dove
Chairman,
Board of Trustees

D. G. Corderman
Vice Chairman,
Board of Trustees
Chairman,
Executive Committee

H. D. Kushner
Vice Chairman,
Executive Commit:ee
W. H. Robinson, Jr.
President

Defense Acquisition Regulatory Council
Attn: Mr. Charles W. Lloyd

Executive Secretary

ODASD (P) DARS :

c/o 0OUSD (A) Mailroom

Room 3D139

The Pentagon ~

Washington, D.C. 20301-3062

Dear Mr. Lloyd:

AU U3 i

The National Security Industrial Association (NSIA) is pleased to
comment on the notice of intent -~ to develop a proposed rule to help
achieve a goal of awarding 5 percent of contract dollars to small

amend the Defense Federal Acquisition Regulatory Supplement (DFARS)

.disadvantaged businesses. (DAR CASE 87-33). This interim rule would

to implement Section 1207 of the National Defense Authorization Act
for the Fiscal Year 1987 (PL 99-661) entitled 'Contract Goal for

Minorities".

There is a concern especially among '"small businesses'" that under the
proposed rule, the new percentage goals will infringe on the business
opportunities of "small business" section not identified as ''small
disadvantaged businesses" (SDB). The same concern has been expressed
by women-owned businesses, both of which are now competing against

large businesses.

Many large businesses (some of who are NSIA member companies) that
are active in Defense Contracts through earnest: outreach programs
are now spending 1.97% of their subcontracting dollars with small
disadvantaged businesses. They would be hard tasked to increase
~ their purchases approximately 1507% with Small Disadvantaged Businesses

(sDB).

This is extfémély difficult in High-technology/manufacturing
industries where the capacity for SDB to produce has not yet been

demonstrated.

Some NSIA smaller company members are further concerned that

using less than full and open competitive procedures and making
awards for prices that may exceed fair market costsby up to 10
percent would definitely impact the strides they have made in being

truly competitive with big business.



Mr. Charles W. Lloyd %

Page two :

‘A further concern of both large and small companies is that the

emphasis on percentage and the potential of-receiving 10 percent above
fair market value without meeting competitive requirements could
encourage a surge of business individuals to place a small disadvantaged
person at the head of thelr firm representing 517 ownership, thereby
creating '"false fronts" to more easily reap the benefits of Defense
business. , ' o
Also of concern is the reporting by code for each "Ethnic Group "

such as Asian-Indian Americans, Asian-Pacific Americans, Black Americans,

Hispanic Americans, Native Americans, and Other minority groups.

The potential for comparlsons among ethnic groups, and potentially

later requests, to "even-out'" individual ethnic groups because of one

or more ethnic groups not getting their share appears to be administra-

tively perilous. In addition, if this requirement were passed on to

large business the administrative costs for systems and reporting

would be sizeable. This would appear to impact also on the 1nformat10n

collection requlrements found in the "Paperwork Reduction Act"

Finally, the National Securlty Industrial Association encourages the
proposed "enhanced use'" of technical assistance programs by DoD to

SDB since this would help increase the vendor base, increase potential
for SDB, and eventually help efforts to provide the available

products at the lowest life cycle cost to the Federal Government.

We would be pleased to meet with you to further discuss this issue.
Point of contact is Colonel E.H. Schiff of my staff.

Sincerely,

. Vv
allace H. R&binson, Jr.
President

WHR: ff



»
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C. Michael Gooden

President

July 27, 1987
Serial: 87-C-648

Mr. Charles W. Lloyd
Executive Secretary, ODASD (P) DARS

‘Defense Acquisition Regulatory Council

c/o OASD, (P&L) (M&Rs), Room 3C841
The Pentagon
Washingtom, D.C. 20301-3062

Ref: DAR Case 87-33
Dear Mr. Lloyd:

By letter dated June 9, 1987, Serial: 87-C-506, Integrated
Systems Amalysts, Inc. (ISA), provided recommendations that ad-
dressed four specific areas wherein the DoD implementation of
Section 1207 of P.L. 99-661 could be significantly enhanced
within the framework of the existing legislation.

Since submission of the June 9th letter, ISA has been a
participamt in a number of discussion groups established within
the minority business community for the purpose of developing a
united amd cohesive position on the proposed regulations. As a
result of these discussions, ISA wishes to provide comments on
three (3) additional areas which are complementary to our earlier
submissiom.

'Additional comments are set forth below:

1. The proposed implementation of P.L. 99-661 could hinder
‘the objectives of the Section 8(a) program because certi-
fied 8(a) business could be forced to compete for set-
asides before they have gained the financial capability to
‘be able to reasonably compete against more established
fims. See 52 Fed. Reg. 16266 (to be modified at 48 CFR
219.502-72). In order to preserve the 8(a) opportunities,
it is necessary that some hierarchal decision process be
utilized since the regulations as presently written possess
the potential to severely restrict the opportunltles for
newly establlshed or s