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@y Overview of BTIF Population

d BTIF operations support US Forces operating under
OEF authority only

» |ndividuals captured by US Forces under ISAF are transferred to
the Afghan NDS in 96 hours

d Population as of April 20, 2009:
. BTIF Total: ¥y

> BTIF population has stayed in 550-650 range for past several
years

» Third Country Nationals:
» Detainees Captured Outside Afghanistan: (7).

1 Out of theater transfers to Bagram currently limited to 60
days for screening and exploitation purposes only — no

long-term detention

- None of the, detainees referenced above entered Bagram after

March, 2004

(b)(1),Sec. 1.4(a),Sec. 1.4(b)
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&y’ DoD Policy Review of BTIF Procedures

1 OSD, OGC, Joint Staff, and CENTCOM are currently working to
revise both substantive and procedural aspects of the BTIF
review process

1 Detainee review procedures at the BTIF (UECRBs) were
originally established to support GTMO transfer decisions

- Review processes originated in 2002-2004 timeframe

- High-level/Low-Level Enemy Combatant Status tied to GTMO transfer
criteria

3 Linkage between the BTIF and GTMO severed over time

d DoD is working to transition current BTIF operations to the
TIFRC model used successfully in Iraq

- New facility to open in October 2009

(b)(1),Sec. 1.4(a)

- Requires reorientation of review and release processes to support this
model
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Changes Under Consideration

d Substantive:

(b)(1),Sec. 1.4(a)

J Procedural:
« Ensure detainee is present at all review boards (not just the first)

« Ensure detainees fully understand review process and their role in the
pProcess

- Utilization of MNFRC “script” to ensure meaningful participation by the
detainee

+ Appointment of a personal representative to assist the detainee in the
review process

- Legal review of review determinations and review report

ACLU Bagram OSD-Policy 4




@’ Takeaways from April 22 Discussion

1 As discussed during the April 22 meeting, DoD is revising
detainee review procedures in Afghanistan

1 The draft guidance includes specific points discussed in the
April 22 meeting, including

+ The groces_s to implement Article V Tribunals outlined in Army Regulation
190-8 provides the baseline standard

» The 190-8 process is supplemented bY additional procedures (e.g.,

enhanced notice procedures, personal representatives)
(b)(1),Sec. 1.4(a)

+ Quasi-advocate role for personal representative (act in "best interest” of
Ehet c_ietal?ee and present information in “the light most favorable” to the
etainee

» Policy specifically directs certain positive actions already part of
operational practice

(b)(1),Sec. 1.4(a)

0 We anticipated have new policy gdidance signed by the end of
May, and are still on that timeline
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Summary of Changes

O Substantive:

(b)(1),Sec. 1.4(a)

» Forreleases, board makes a final determination (not a recommendation to the
commander)

O Procedural:

» |Incorporation of Judge Advocate review to initial, 72-hour, review of new captures
(b)(1),Sec. 1.4(a)

+ Adoption of process In 190-8, with the following supplemental procedures:

» Utilization of review board script to ensure meaningful participation by the
detainee

» Opportunity to present reasonably available withesses and documentary
evidence

> Appointment of a personal representative to assist the detainee (including
during closed portions of the proceedings)

» Enhanced notification procedures to ensure detainees fully understand the
basis of their detention, the review process and their role in the process

»  Utilization of Judge Advocate to advise the board, as required
+ Legal sufficiency review of board determinations

ACLU Bagram OSD-Policy 6




Purpose To determine whether To recommend combatant
person is EPW status and disposition

Nature

Non-adversarial

Non-adversarial

UNCLASSIFIED

Comparison of Process Models

- Article 5 (AR 190-8) | UECRB (current)

UECRB (future)

To determine combatant
status and recommend
disposition

Non-adversarial

Standard

Possible
Findings

Article 4, GPW

EPW. RP, innocent
civilian, CI

Not specified

Unlawful Enemy
Combatant

O Status: HLEC. LLEC,
NLEC

O Disposition: GTMO,
continued detention at the
BTIF, transfer, release w/o
conditions

Capturing unit review within
72 hours; transfer request
within 14 days; initial board
within 75 days; periodic
boards every 6 months

ACLU Bagram OSD-Policy 7

Combatant (as defined Iin
March 13, 2009 DOJ filing)

O Status: does/does not

meet combatant critena
(plus threat assessment)

3 Disposition: continued
detention at the BTIF,
transfer for prosecution or
reconciliation, release w/o
conditions

Capturing unit review within
72 hours (w/ JAG); transfer
request within 14 days (w/
JAG); initial board within 60
days; periodic reviews
every 6 months

UNCLASSIFIED
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Article 5 (AR 190-8) | UECRB (current)

Composition | Q 3 officers, at least 1

0 3 officers, at least 1 field | Q 3 field grade officers

field grade grade
d Senior officer is O Senior officer is
President President
LdNon-voting recorder INon-voting recorder
(preferably JAG)

Legal No No

Advisor

Personal No No

Rep.

Open/
Closed

Open except for
deliberation and voting,
security; person whose
status Is to be
determined ailowed to
attend open sessions

Withesses

Legal
sufficiency
review

Yes (if reasonably
available)

Yes

Closed; detainee ailowed
to appear at initial board

No

No

ACLU Bagram OSD-Policy 8
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UECRB (future)

authorized access to all
relevant information

3 Senior officer is
President

LNon-voting recorder

Yes: authorizeg access to
all relevant information

Open except for
deliberation and voting,
security; detainee allowed
to attend open sessions

Yes (if reasonably
available)

Yes

UNCLASSIFIED
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Proposed Revisions to Detainee Review
Procedures in Afghanistan

OUSD(P)/Office of Detainee Policy
May 13, 2009
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3 Proposed Revisions to Detainee Review

T
P

&5 Procedures in Afghanistan

d DoD is working to enhance the existing detainee review
process, both substantively and procedurally

d EXisting detainee review _Frocedures (UECRBs) were
established to support GTMO transfer decisions

- High-lL evel/lLow-Level Enemy Combatant status determinations_are tied
to GTMO transfer criteria; but linkage between the BTIF and GTMO has
been severed over time

J Enhanced procedures will improve DoD’s ability to assess:
- Whether each detainee meets the critena for lawful detention
- Level of threat the detainee poses
- Detainee’s potential for rehabilitation, reconciliation and reintegration

J ProFosed revisions also enhance the detainee’s ability to
challenge his or her detention

J Concurrently, DoD is working to transition BTIF operations to
the TIFRC model used successfully in Iraq

- New BTIF to open in Fall of 2009

e [(b)(1),Sec. 1.4(a)

- New detainee review procedures designed to facilitate this shift

ACLU Bagram OSD-Policy 10




0 Substantive changes:

Overview of Proposed Changes

» Authority to detain mirrors definition in DOJ’s March 13 habeas filing

(b)(1),Sec. 1.4(a)

- St_?tu_s determinations and threat assessments no longer tied to GTMO transfer
critena

» Board makes final status determination (not just recommendation to the
conymander)

0 Procedural changes:

+ Judge Advocates participate in capturing unit's initial, 72-hour review and BTIF
commander’s review of request to transfer detainee to BTIF for internment

- Requirements of AR 190-8 serve as baseline for initial and periodic review boards,
plus several features not required by AR 190-8:

}.
‘:;;.
}.

";;.

Board follows written script to ensure detainee’s meaningful participation
Open proceedings, except auring deliberations/voting or for security reasons

Detainee allowed to call reasonably available witnesses and present relevant
documentary evidence

Personal representative appointed to assist detainee (including during closed
SEessions)

Enhanced notification procedures, to ensure detainee fully understands the
basis for his detention, the review process, and his role in the process

Judge Advocate serves as legal advisor to the board, as required
Judge Advocate conducts legal sufficiency review of board determinations

el A S
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%) Comparison of Detainee Process

¥ MIOAE

- Article 5 (AR 190-8)

Purpose To determine whether
person is EPW

w Non-adversarial

UECRB (existing) UECRB (proposed)

To determine whether
detainee meets criteria for
internment and recommend
disposition

To recommend combatant
status and disposition

Non-adversarial

Non-adversarial

Standard Article 4, GPW Unlawful Enemy Detainable Person, as
Combatant defined in March 13, 2009
DOJ filing
Possible EPW, RP, innocent d Status: HLEC, LLEC, Q0 Status: does/does not
Findings civilian, Cl NLEC meet criteria for internment,
0 Disposition: GTMO plus threat assessment
continued detention atthe | Q Disposition: continued
BTIF, transfer, release w/o | internment at the BTIF,
conditions transfer for prosecution or
reconciliation, release w/o
conditions
Timing Not specified Capturing unit review within | Capturing unit review within

72 hours; transfer request | 72 hours (w/ JAG); transfer
within 14 days; initial board | request within 14 days (w/
within /5 days,; periodic JAG); Initial board within 60
boards every 6 months days; periodiCc reviews every
6 months

UNCLASSIFIED
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| Comparison of Detainee Process

VIOUE Melll

Article 5 (AR 190-8)

UECRB (existing) UECRB (proposed)

J 3 officers, at least 1 field
grade

Q 3 field grade officers
authonzed access to all
relevant information

3 Senior officer Is
President

Composition | Q 3 officers, at least 1
field grade

d Senior officer is
President

dNon-voting recorder

J Senior officer is
President

QNon-voting recorder

(preferably JAG)
Legal INO

ONon-voting recorder

NoO Yes

Advisor

Personal No Yes: authorized access to
Rep. all relevant information
Open/ Open except for Closed; detainee allowed Open except for
deliberation and voting, to appear at Iinitial board deliberation and voting,
Closed security; person whose security; detainee allowed

status Is to be determined
allowed to attend open

to attend open sessions

Sessions
Withesses Yes, Iif reasonably Yes, If reascnably
available avallable
Legal Yes Yes
sufficiency

review

UNCLASSIFIED
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SECRET/NODT

Unlawful Enemy Combatant Review Board (UECRB) Procedures

& Synopsis:

(b)(1),Sec. 1.4(a)

| Increased
capacity at the new BTIF should serve as a partial remedy, but revisions to the
existing UECRB procedures and increased staffing at the BTIF may also be
necessary.

87 CJTE-101 consistently in-processes :;qutpulwt)::siimatn:lyj,(Jb)i new detainees a

month at the BTIF, transiers J(ij) .. amonth from the BTIF to the custody and
control of the IRoA at the ANDF, and releases several more each month to the
International Committee of the Red Cross (ICRC) or at point of capture. |

(b)(1),Sec. 1.4(a),Sec. 1.4(b)

59 The recidivism rate among detainees released from the BTIF and the ANDF
remains relatively low,

(b)(1),Sec. 1.4(a)

\

&8y Although full exploitation of a detainee’s intelligence value requires lengthy
detention in many cases, intelligence value alone 1s not a lawful basis for
detention. Rather, detention must be based on a determination that an individual
- meets the criteria for classification as an enemy combatant, and subsequent
decisions to continue to detain, to transfer, or to release the individual should be

‘ (FOUQ) Space limitations preclude CJITF-101 from providing rehabilitation and reintegration programs at
the existing BTIF. The Command will incorporate such programs into its detention operations at the new

BTIF when it opens in late 2009,
(b)(1),Sec. 1.4(b),Sec. 1.4(c)

SECERETNODIS-
1
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“SECRETNODTS

based primarily on an assessment of whether continued detention by U.S. Forces is
necessary to mitigate the threat the individual poses. The UECRB 1s the forum 1n
which the Command reviews enemy combatant dcterminations and assesses
whether continued detention by U.S. Forces is necessary.”

pe)

(b)(1),Sec. 1.4(a)

[n other words,

(b)(1),Sec. 1.4(a)

(b)(1).Sec. 1.4(a)

&This situation 1s likely the result of three key factors — space limitations at the
BTIF, the limitations of the existing UECRB procedures, and staffing levels at the
BTIF.

(b)(1),Sec. 1.4(a)

Increased capacity at
the new BTIF will eliminate this factor when the facility opens in late 2009, but
there 1s no feasible way to increase capacity at the existing BTIF, so a more
immediate solution will be based on revisions to the UECRB procedures and/or
increased staffing at the BTIF.

(S¥=-The cxisting UECRB procedures satisfy applicable minimum legal
requirements and comply with current DoD policy guidance. However, these

* (S//NF) The UECRB also assesses each detainee’s intelligence value, but primarily for purposes of
determining whether to classify the individual as a High-Level Enemy Combatant (HLEC) or Low-Level

\_Eugmv Combatant (LLEC), (b)(1),Sec. 1.4(a),Sec. 1.4(c) \

(b)(1),Sec. 1.4(a),Sec. 1.4(b),Sec. 1.4(d)

“SECRET/NODTS
2
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procedures are less robust than the Combatant Status Review Tribunal (CSRT)
procedures implemented at Guantanamo, the Multi-National Force Review
Committee (MNFRC)} procedures implemented in Irag, and the Article 5 review
procedures cstablished by Geneva Convention I1I and incorporated in Army
Regulation 190-8.° Key differences include the following: detainces may appear
before the UECRB during an initial review conducted within 75 days of arrival at
the BTIF, but not during periodic reviews conducted every six months thereatter;
detainees may make a personal statement to the Board, but Board Members are not
permitted to ask the detainees questions; detainees are not permitted to call
witnesses; detainees are not afforded a personal representative to assist them
during the proceedings; all proceedings are closed; the written record of the
proceedings 1s not verbatim; there 1s no requirement for the Members to include a
legal officer; and the convening authority 1s not a General Court-Martial
Convening Authority or equivalent.

tSHFOPTST After interviewing hundreds of BTIF detainees over the course of
several years,

(b)(3):10 Usc 130(c)

& A more robust review process that incorporates some or all of the CSRT,
MNFRC, and Article 5 procedures will make the UECRB a more effective tool. If
revisions to the UECRB process improve the quality and timeliness of UECRB
determinations, it will reduce the risk of transferring or releasing individuals
whose threat the IROA cannot adequately mitigate. 1t will also decrease the
chances of detaining individuals who do not pose a threat or whose threat the

IR0A could mitigate. Thls%( A).(b)(7)(B).(b)(7)(D) \Last hut

certainly not Ieast, it will enhance the credibility of our detention operations and
detention review procedures.

? (8) Although the requirements of Geneva Convention III Relative to the Treatment of Prisoners of War do
not, as a matter of law, apply to detainees at the BTIF, since they are held as enemy combatants rather than
prisoners of war, this Iegal consideration does not preclude DoD from adopting Article 5 procedures in the
UECEB context as a matter of policy.

“SEECREFNODIS
3
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yFinally,

(b)(1),Sec. 1.4(a)

Likewise, if revisions to the UECRB procedures_increase the demands on
personnel involved 1in the UECRB process, then staffing in this area will have to
increase. On the other hand, a more efficient and effective review process that

decreases the average length of detention at the BTIF will reduce the detainee
population, which will decrease the demand for guard force personnel at the
tacility.

ACLU Bagram OSD-Policy 17
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RPN, 2000 DEFENSE PENTAGON
:‘! WASHINGTON, DC 20301-2000

FOLICY
The Honoarable Carl Levin
U.S. Senate
228 Russell Senate Otfice Building
Washington, D.C. 20510

Dear Chairman Levin:

(U) Please find enclosed a copy of the policy guidance that the IDeputy Secretary
of Defense approved on July 2, 2009, modifying the procedures for reviewing the status
of aliens detained by the Department of Defense at the Bagram Theater Internment
Facility (BTIF) in Afghanistan, and related policy guidance regarding the criteria for
assessing the threat such aliens represent, and regarding the authority to transfer and
release such aliens from the BTIF. The enhanced detainee review procedures
significantly improve the Department of Defense’s ability to assess whether the facts
support the detention of each detainee as an unprivileged enemy belligerent, the level of
threat the detainee represents, and the detainee’s potential for rehabilitation and
reconciliation. The modified procedures also enhance the detainee’s ability to challenge
his or her detention. |

(U) The modified procedures adopt the definitional framework of detention
authority that the Administration first published in a Guantanamo habeas filing on March
13, 2009. Under this framework, the Department of Defense has the authority to detain
“[p]ersans who planned, authorized, committed, or aided the terrorist attacks that "
occurred on September 11, 2001, and persons who harbored those responsible for those
attacks.” The Department of Defense also has the authority to detain “[pJersons who
were part of, ar substantially supported, Taliban or al-Qaida forces or associated forces
that are engaged in hostilities against the United States or its coalition partners, including
any person who has committed a belligerent act, or has directly supported hostilities, in
aid of such enemy armed forces.”

(U) In addition to assessing whether the facts support the detention of each
detainee as an unprivileged enemy belligerent under this framework, the modified
procedures require detainee review boards to consider each detainee’s threat level and
potential for rehabilitation and reconciliation. Moreover, these threat assessments will no
longer be linked to the criteria for transferring the detainee to Guantanamo.

—r e
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UNCLASSIFIED WHEN SEPARATED FROM CLASSIFIED ENCLOSURE

(U) The modified procedures generally follow the procedures prescribed in Army
Regulation {(AR) 190-8, such as that the proceedings generally shall be open (with certain
exceptions including for matters that would compromise national or operational security),
including to representatives of the ICRC and possibly non-governmental organizations.
Detainees will be allowed to attend all open sessions and call reasonably available

witnesses.

(U) Key supplemental procedures not found in AR 190-8 that enhance the
detainee’s ability to challenge his or her detention include appointment of a personal
representative who “‘shall act in the best interests of the detainee”; whose “good faith
efforts on behalf of the detainee shall not adversely affect his or her status as a military
officer (e.g., evaluations, promotions, future assignments)””; and who has access to all
reasonably available information (including classified information) relevant to the
proceedings. The end result is a process that approximates the process used to screen
American citizens captured 1n Iraq.

(U) The Department of Defense submits this report on its modification of the
procedures for reviewing the status of aliens detained by the Department of Defense at
the BTIF in conformity with Section 1405(c) ot the Detainee Treatment Act of 2005,
Public Law Number 109-163, Title XIV. The modification will not go into effect until at
least 60 days from the date of this report. In the meantime, it would be my pleasure to
discuss the modified detainee review procedures with Members of the Committec or

Committee Staff, at your convenience.

Sincerely,

/

Phillip er
Deputy Assistant Secretary of Defense
for Detainee Policy

Enclosures: As stated.

Cc: The Honorable John McCain |

“SECRETF 2
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OFFICE OF THE UNDER SECRETARY OF DEFENSE
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POLICY

The Honorable Patrick Leahy

U.S. Senate
224 Dirksen Senate Office Building

Washington, D.C. 20510

Dear Chairman Leahy:

(U) Please find enclosed a copy of the policy guidance that the Deputy Secretary
of Defense approved on July 2, 2009, modifying the procedures for reviewing the status
of aliens detained by the Department of Defense at the Bagram Theater Internment
Facility (BTIF)} in Afghanistan, and related policy guidance regarding the criteria for
assessing the threat such aliens represent, and regarding the authority to transfer and
release such aliens from the BTIF. The enhanced detainee review procedures
significantly improve the Department of Defense’s ability to assess whether the facts
support the detention of each detainee as an unprivileged enemy belligerent, the level of
hreat the detainee represents, and the detainee’s potential for rehabilitation and
reconciliation. The modified procedures also enhance the detainee’s ability to challenge

his or her detention.

(U) The modified procedures adopt the definitional iramework of detention
authority that the Administration first published in a Guantanamo habeas filing on March
13, 2009. Under this framework, the Department of Defense has the authority to detain
“Iplersons who planned, authorized, committed, or aided the terrorist attacks that
occurred on September 11, 2001, and persons who harbored those responsible for those
attacks.” The Department of Defense also has the authority to detain “[p]lersons who
were part of, or substantially supported, Taliban or al-Qaida forces or associated forces
that are engaged in hostilities against the United States or its coalition partners, including
any person who has committed a belligerent act, or has directly supported hostilities, in
aid of such enemy armed forces.”

(U) In addition to assessing whether the facts support the detention of each
detainee as an unprivileged enemy belligerent under thus framework, the modified
procedures require detainee review boards to consider each detainee’s threat level and

potential for rehabilitation and reconciliation. Moreover, these threat assessments will no
longer be linked to the criteria for transferring the detainee to Guantanamo.

e Car
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(U) The modified procedures generally follow the procedures prescribed in Army
Regulation (AR) 190-8, such as that the proceedings generally shall be open (with certain
exceptions including for matters that would compromise national or operational security),
including to representatives of the ICRC and possibly non-governmental organizations.
Detainees will be allowed to attend all open sessions and call reasonably available

witnesses.

(U) Key supplemental procedures not found in AR 190-8 that enhance the
detainee’s ability to challenge his or her detention include appointment of a personal
representative who *“shall act in the best interests of the detainee”; whose “good faith
efforts on behalf of the detainee shall not adversely affect his or her status as a military
officer (e.g., evaluations, promotions, future assignments)”; and who has access to all
reasonably available information (including classified information) relevant to the
proceedings. The end result is a process that approximates the process used to screen

American citizens captured in [raq.

(U) The Department of Defense submits this report on its modification of the
procedures for reviewing the status of aliens detained by the Department of Defense at
the BTIF in conformity with Section 1405(c) of the Detainee Treatment Act of 2005,
Public Law Number 109-163, Title XIV. The modification will not go into effect unti] at
least 60 days from the date of this report. In the meantime, it would be my pleasure to
discuss the modified detainee review procedures with Members of the Committee or

Committee Staff, at your convenience.

Sincerely,

7/

Phillip Carter
Deputy Assistant Secretary of Defense
for Detainee Policy

Enclosures: As stated.

Cc: The Honorable Jeft Sessions

SECREL <
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OFFICE OF THE UNDER SECRETARY OF DEFENSE

2000 DEFENSE PENTAGON
WASHINGTON, DC 20301-2000

JUL 14 2009

The Honorable Ike Skelton
UJ.S. House of Representatives
2120 Rayburn House Office Building

Washington, D.C. 20515

Dear Chairman Skelton:

(U) Please find enclosed a copy of the policy guidance that the Deputy Secretary
of Defense approved on July 2, 2009, modifying the procedures for reviewing the status
of aliens detained by the Department of Defense at the Bagram Theater Internment
Facility (BTIF) in Afghanistan, and related policy guidance regarding the criteria for
assessing the threat such aliens represent, and regarding the authonty to transter and
release such aliens from the BTIF. The enhanced detainee review procedures
significantly improve the Department of Defense’s ability to assess whether the facts
support the detention of each detainee as an unprivileged enemy belligerent, the level of
threat the detainee represents, and the detainee’s potential for rehabilitation and
reconciliation. The modified procedures also enhance the detainee’s ability to challenge
his or her detention.

(U) The modified procedures adopt the definitional framework of detention
authority that the Administration first published 1n a Guantanamo habeas filing on March
13, 2009. Under this framework, the Department of Defense has the authority to detain

“Iplersons who planned, authorized, committed, or aided the terrorist attacks that
occurred on September 11, 2001, and persons who harbored those responsible for those

attacks.” The Department of Defense also has the authority to detain “[plersons who
were part of, or substantially supported, Taliban or al-Qaida forces or associated forces
that are engaged in hostilities against the United States or its coalition partners, including
any person who has committed a belligerent act, or has directly supported hostilities, in
aid of such enemy armed forces.”

(U) In addition to assessing whether the facts support the detention of each
detainee as an unprivileged enemy belligerent under this framework, the modified
procedures require detainee review boards to consider each detainee’s threat level and
potential for rehabilitation and reconciliation. Moreover, these threat assessments will no
longer be linked to the criteria for transferring the detainee to Guantanamo.

UNCLASSIFIED WHEN SEPARATED FROM CLASSIFIED ENCLOSURE
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(U) The modified procedures generally follow the procedures prescribed in Army
Regulation (AR) 190-8, such as that the proceedings generally shall be open (with certain
exceptions including for matters that would compromise national or operational security),
including to representatives of the ICRC and possibly non-governmental organizations.
Detainees will be allowed to attend all open sessions and call reasonably available

witnesses.

(U) Key supplemental procedures not found in AR 190-8 that enhance the
detainee’s ability to challenge his or her detention include appointment of a personal
representative who “shall act in the best interests of the detainee™; whose “good faith
efforts on behalf of the detainee shall not adversely affect his or her status as a military
officer (e.g., evaluations, promotions, future assignments)”; and who has access to all
reasonably available information (including classified information) relevant to the
proceedings. The end result 1s a process that approximates the process used to screen
American citizens captured in Iraq. "

(U) The Department of Defense submits this report on its modification of the
procedures for reviewing the status of aliens detained by the Department of Defense at
the BTIF in conformity with Section 1405(c) of the Detainee Treatment Act of 2005,
Public Law Number 109-163, Title X1V. The modification will not go into effect until at
least 60 days from the date of this report. In the meantime, it would be my pleasure to

discuss the modified detainee review procedures with Members of the Committee or
Committee Staff, at your convenience.

Sincerely,

Phillip éMer
Deputy Assistant Secretary of Defense
for Detainee Policy

Enclosures: As stated.

Cc: The Honorable Howard P, McKeon

SEFERES— 2
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OFFICE OF THE UNDER SECRETARY OF DEFENSE

2000 DEFENSE PENTAGON
WASHINGTON, DC 20301-2000

JUL 14 a2

POLICY
The Bonorable John Conyers, Jr.
U.S. House of Representatives
2138 Rayburn House Office Building
Washington, D.C. 20515

Dear Chairman Conyers:

(U) Please find enclosed a copy of the policy guidance that the Deputy Secretary
of Defense approved on July 2, 2009, modifying the procedures for reviewing the status
of aliens detained by the Department of Defense at the Bagram Theater Internment
Facility (BTIF) in Afghanistan, and related policy guidance regarding the criteria for
assessing the threat such aliens represent, and regarding the authority to transfer and
release such aliens from the BTIF. The enhanced detainee review procedures
significantly improve the Department of Defense’s ability to assess whether the facts
support the detention of each detainee as an unprivileged enemy belligerent, the level of
threat the detainee represents, and the detainee’s patential for rehabilitation and
reconciliation. The modified procedures also enhance the detainee’s ability to challenge

his or her detention.

(1)) The modified procedures adopt the definitional framework of detention
authority that the Administration first published in a Guantanamo habeas filing on March
13, 2009. Under this framework, the Department of Defense has the authority to detain
“[plersons who planned, authorized, committed, or aided the terronst attacks that
occurred on September 11, 2001, and persons who harbored those responsible for those
attacks.” The Department of Defense also has the authority to detain “[pJersons who
were part of, or substantially supported, Taliban or al-Qaida forces or associated forces
that are engaged 1n hostilities against the United States or its coalition partners, including
any person whe has committed a belligerent act, or has directly supported hostilities, in
aid of such enemy armed forces.”

(U) In addition to assessing whether the facts support the detention of each
detainee as an unpnvileged enemy belligerent under this framework, the modified
procedures require detainee review boards to consider each detainee’s threat level and
potential for rehabilitation and reconciliation. Moreover, these threat assessments will no
longer be linked to the criteria for transferring the detainee to Guantanamo.

SECEREF-
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(U) The modified procedures generally follow the procedures prescribed in Army
Regulation (AR) 190-8, such as that the proceedings generally shall be open (with certain
exceptions including for matters that would compromise national or operational security),
including to representatives of the ICRC and possibly non-governmental organizations.
Detainees will be allowed to attend all open sessions and call reasonably available

witnesses.

(U) Key supplemental procedures not found in AR 190-8 that enhance the
detainee’s ability to challenge his or her detenticon include appointment of a personal
representative who “shall act in the best interests of the detainee™; whose “good faith
efforts on behalf of the detainee shall not adversely affect his or her status as a military
officer (e.g., evaluations, promotions, future assignments)”’; and who has access to all
reasonably available information (including classified information) relevant to the
proceedings. The end result is a process that approximates the process used to screen
American citizens captured in Iraq.

(U) The Department of Defense submits this report on its modification of the
procedures for reviewing the status of aliens detained by the Department of Defense at
the BTIF in conformity with Section 1405(c) of the Detainee Treatment Act of 2003,
Public Law Number 109-163, Title XTIV, The modification will not go into effect until at
least 60 days from the date of this report. In the meantime, it would be my pleasure to
discuss the modified detainee review procedures with Members of the Committee or
Committee Staff, at your convenience.

Sincerely, -

Philllp Carter
Deputy Assistant Secretary of Defense
for Detainee Policy

Enclosures: As stated.

Cc: The Honorable Lamar Smith
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ACTION MEMO
USD(P)

FOR: DEPUTY SECRETARY OF DEFENSE
FROM: Peter F. Verga, Deputy Under Secretary of Detense (PI & CoS)

SUBJECT: Policy Guidance on Review Procedures and Transfer and Release Authority
at Bagram Theater Internment Facility (BTIF), Afghanistan (U)

e (U) Recommend you sign the attached memorandum (Tab A) 1ssuing policy guidance
that significantly enhances current detainee review procedures for screening and
holding individuals in Afghanistan captured by U.S. Operation Enduring Freedom
(OEF) Forces, not International Security Assistance Forces (ISAF) (Tab B), and
updates detainee transfer and release authority in Afghanistan (Tab C).

~ (U) This policy guidance responds to Commander, USCENTCOM’s April 27,
2009 request for guidance (Tab D) and applies only to OEF detentions at the
Bagram Theater Internment Facility (BTIF), U.S. Forces operating under the
auspices of ISAF will continue to follow ISAF detention policy.

- (U) The enhanced procedures were developed in close coordination with the White
House Counsel’s office and NSC stafl, the Department of Justice, the Department
of State, and the USCENTCOM (Tab E). All believe the changes significantly
strengthen our ability to hold individuals who represent a genuine threat to U.S.
Forces and stability in Afghanistan.

e (U) The enhanced review procedures will improve the Command’s ability not only to
assess each detainee held at the BTIF under applicable criteria for lawful detention,
but also the level of threat the detainee represents and the detainee’s potential for
rehabilitation and reconciliation.

- (U) Additionally, White House Counsel, DoJ, and DoD OGC assess that the
proposed revisions could strengthen the Executive Branch’s ability to defend its
law of war-based detention authority in the face of pending and further challenges
in U.S. courts.

e (U) Substantively, the most significant changes to the review procedures are the
Prepared By: (0)(2),(0)(6) | Office of Detainee Policy, (0)(2),(0)(6)
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Declassify On; June 30, 2019

AR ARl =~ srerererora
F O D

* Ul S 71 05 -0 9 =

ACLU Bagram OSD-Policy 26




“SECRETNOTFORN

extension of the Administration’s modified definition of detention authority
applicable at Guantanamo to detentions at the BTIF, and a formal delinking of
detentions in Afghanistan from the past review policy focusing on onward transfers to
the U.S. detention center at Guantanamo.

- (U) The modified definition included as part of a Guantanamo habeas filing on
March 13, 2009 requires a showing that a person who “supported” Taliban or al-
(Qaida forces or associated forces did so “substantially.”

- (U) Beyond the assessment of whether a detainee may be lawfully detained, the
new procedures also require review boards to consider each detainee’s threat level
and potential for rehabilitation and reconciliation. Moreover, threat assessments
will no longer be linked to the criteria for transter to Guantanamo.

(U) Procedurally, although the requirements of AR 190-8 serve as the baseline for the
enhanced detainee review procedures, we have sought to add several features not
found in AR 190-8 that further strengthen the ability of detainees to challenge their
detention.

- (U) For example, the proceedings will be open to representatives of the ICRC, and
possibly other non-governmental organizations, subject to military necessity and
force protection criteria as determined by the internment facility commander,
except for deliberations and voting or other matters that would compromise
security. Detainees will be allowed to attend all open sessions and call reasonably

available witnesses, all of which are provisions prescribed by AR 190-8 for Article
5 tribunals.

- (U) Additionally, a personal representative will be appointed to represent each
detainee, which 1s not required for Article 5 tribunals but is the Department’s
practice for Combatant Status Review Tribunals at Guantanamo.

= (U) The personal representative will be required to act in the best
interest of the detainee, and will be shielded from unlawful command

influence and adverse personne! actions for his or her good faith efforts
on behalt of the detainee.

- (U) A chart comparing the AR 190-8 requirements with the existing and proposed
OLEF detainee review procedures is attached at Tab F.

= (U) The end result is a process that approximates the process used to
screen American citizens captured in Iragq.

—SECHEFAN PO p
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e (U) Finally, this policy guidance designates the approval authorities for transfers and
releases, based on: whether the detainee will be transterred or released in Afghanistan
or elsewhere; whether the detainee 1s an Afghan national or a third-country national;
and whether the detainee meets the criteria for classification as an Enduring Security
Threat, as defined in the policy guidance.

e (U) It 1s likely that implementation of the personal representative requirement will
result in an increased need for resources and funding. We will work with the Joint
Staff and OSD Comptroller to ensure that USCENTCOM 1s equipped for the task.

e (U) These revisions require 60-day notification to Congress under the Detainee
Treatment Act. Our oflice will work with Legislative Affairs to effectuate that notice
and procedures will be implemented once we have complied.

RECOMMENDATION: (U) Sign the memorandum at Tab A.

Approve: Disapprove: ~ Other:

COORDINATION: TAB G

Attachments:
As stated.

B R S 3
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DEPUTY SECRETARY OF DEFENSE

1010 DEFENSE FENTAGON
WASHINGTON, OC 20301-1010

JUL 02 2009

MEMORANDUM FOR SECRETARIES OF THE MILITARY DEPARTMENTS
CHAIRMAN OF THE JOINT CHIEFS OF STAFF
UNDER SECRETARY OF DEFENSE FOR POLICY
UNDER SECRETARY OF DEFENSE FOR INTELLIGENCE
COMMANDER U.S. CENTRAL COMMAND
COMMANDER U.S. SPECIAL OPERATIONS COMMAND

SUBJECT: Policy Guidance on Review Procedures and Transfer and Release Authority
at Bagram Theater Internment Facility (BTIF), Afghanistan (U)

& T) On April 27, 2009, Commander, USCENTCOM requested policy
guidance concerning proposed changes to the Unlawful Enemy Combatani Review Board
procedures in Afghanistan. Commander, USCENTCOM also requested new guidance 1n
lieu of the 2004 “Global Screening Criteria” (GSC), specitically for detainee threat-level
classifications that are not linked to criteria for transters to detention facilities at
Guantanamo Bay (GTMO). The attached policy guidance responds to that request.

(b)(1),Sec. 1.4(a)

Attachment: As Stated

Derived from Multiple Sources
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Detainee Review Procedures at Bagram Theater Internment
Facility (BTIF), Afghanistan (U)

Authority to Detain and Intern (U}

(U) U.S. Forces operating under Operation Enduring Freedom (OEF) authorty are
authorized to detain persons temporarily, consistent with the Jaws and customs of war (e.g.,
in self-defense or for force protection). Additionally, OEF forces are authorized to detain,
and to intern at the Bagram Theater Internment Facility (BTIF), persons who meet the
following critena:

e (U) Persons who planned, authorized, committed, or aided the terrorist attacks that

occurred on September 11, 2001, and persons who harbored those responsible for
those attacks;

e (U) Persons who were part of, or substantially supported, Taliban or al-Qaida forces
or associated {orces that are engaged in hostilities against the United States or its
coalition partners, including any person who has committed a belligerent act, or has
directly supported hostilities, 1n aid of such enemy armed forces.

(U) Internment must be linked to a determination that the person detained meets the
criteria detailed above and that internment is necessary to mitigate the threat the detainee
poses, taking into account an assessment of the detainee’s potential for rehabilitation,
reconciliation, and eventual reintegration into society. If, at any point during the detainee
review process, a person detained by OFEF forces 1s determined not to meet the criteria
detailed above or no longer to require internment to mitigate their threat, the person shall be
released from DOD custody as soon as practicable. The fact that a detainee may have
intelligence value, by itself, 1s not a basis for internment.

Capturing Unit Review (U)

(U) Commander, USCENTCOM, shall ensure that OEF detainee review procedures
include a review by the capturing unit commander, with the advice of a judge advocate, to
assess whether persons detained by the unit meet the criteria for detention. This review shall
occur prior to requesting a detainee’s transfer to the BTIF for internment, and normally
within 72 hours of the detainee’s capture.

Transfer Request (U}

(U) Commander, USCENTCOM, shall ensure that OEF detainee review procedures
include a request, by the capturing unit commander, to transfer to the BTIF those detainees
the capturing unit commander assesses may meet the criteria for internment. The capturing
unit commander shall forward the transfer request to the BTIF commander for review,

UNCLASSIFIED
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Detainee Review Procedures at Bagram Theater Internment
Facility (BTIF), Afghanistan (U)

Authority to Detain and Intern (U)

(U) U.S. Forces operating under Operation Enduring Freedom (OEF) authority are
authorized to detain persons temporarily, consistent with the laws and customs of war (e.g.,
in self-defense or for force protection). Additionally, OEF forces are authorized to detain,
and to intern at the Bagram Theater Internment Facility (BTIF), persons who meet the
following criteria:

e (U) Persons who planned, authorized, committed, or aided the terrorist attacks that
occurred on September 11, 2001, and persons who harbored those responsible for
those attacks;

e (U) Persons who were part of, or substantially supported, Taliban or al-Qaida forces
or associated forces that are engaged in hostilities against the United States or its
coalition partners, including any person who has committed a belligerent act, or has
directly supported hostilities, in aid of such enemy armed forces.

(U) Internment must be linked to a determination that the person detained meets the
criteria detailed above and that internment 1s necessary to mitigate the threat the detainee
poses, taking into account an assessment of the detainee’s potential for rehabilitation,
reconciliation, and eventual reintegration into society. lf, at any point during the detainee
review process, a person detained by OEF forces is determined not to meet the criteria
detailed above or no longer to require internment to mitigate their threat, the person shall be
released from DOD custody as soon as practicable. The fact that a detainee may have
intelligence value, by itself, is not a basis for internment.

Capturing Unit Review (U)

(U) Commander, USCENTCOM, shall ensure that OEF detainee review procedures
include a review by the capturing unit commander, with the advice of a judge advocate, to
assess whether persons detained by the unit meet the criteria for detention. This review shall
occur prior to requesting a detainee’s transfer to the BTIF for internment, and normally
within 72 hours of the detainee’s capture.

Transfer Request (U)

(U) Commander, USCENTCOM, shall ensure that OEF detainee review procedures
include a request, by the capturing unit commander, to transfer to the BTIF those detainees
the capturing umt commander assesses may meet the criteria for internment. The capturing
unit commander shall forward the transfer request to the BTIF commander for review.

UNCLASSIFIED
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Review of Transfer Request (U)

(U} Commander, USCENTCOM, shall further ensure that OEF detainee review
procedures include a review by the BTIF commander, with the advice of a judge advocate, to
assess whether detainees whose transfer to the BTIF the capturing unit commander has
requested meet the criteria for internment. This review shall occur prior to approving a
request to transfer a detainee to the BTIF for internment, and normally within 14 days of the
detainee’s capture.

Initial Detainee Notification (U}

(U) Commander, USCENTCOM, shall ensure that detainees receive timely notice of
the basis for their internment, including an unclassified summary of the specific facts that
support the basis for their internment. Commander, USCENTCOM shall further ensure that
detainees also receive a timely and adequate explanation of the detainee review procedures,
iIncluding, at a minimum: the fact that the detainee will have an opportunity to present
information and evidence to a board of officers convened to determine whether the detainee
meets the criteria tor internment; the projected dates of the detainee’s 1nitial and periodic
review boards; and the fact that a personal representative will be appointed to assist the
detainee before the review boards. Detainees shall receive such notice and explanation, in
writing and orally in a language the detainee understands, within 14 days after the detainee’s
transfer to the BTIF whenever feasible.

Detainee Review Boards (U)

(U) Commander, USCENTCOM shall ensure that a board of officers reviews all
reasonably available information to determine whether each person transferred to the BTIF
meets the criteria for internment and, 1f so, whether the person’s continued internment is

necessary. These reviews shall occur within 60 days after the detainee’s transfer to the BTIF
and at least every six months thereatfter.

(U) Commander, USCENTCOM shall designate a flag or general officer to serve as
the convening authority for review boards.

(U) Review boards shall be composed of three field-grade officers authorized access
to all reasonably available information (including classified information) relevant to the
determinations of whether the detainee meets the criteria for internment and whether the
detainee’s continued internment 1s necessary. In order to ensure the neutrality of the review
board, the convening authority shall ensure that none of its members was directly involved in
the detainee’s capture or transfer to the BTIF. The senior officer shall serve as the president
of the review board. Another, non-voting officer shall serve as the recorder for the board
proceedings.

UNCLAMMIFIED 2
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(U) The convening authority shall ensure that a judge advocate is available to advise
the review board on legal and procedural matters.

(U) Review boards shall follow the procedures prescribed by AR 190-8, paragraph 1-
6.e., as supplemented below:

e (U) The convening authority shall ensure that a personal representative, as described
below, is appointed to assist each detainee before the review board.

e (U) Prior to each review board, appropriate U.S. military personnel shall conduct a
reasonable investigation into any e¢xculpatory information the detainee offers.

e (U) Review board proceedings shall follow a written procedural script in order to
provide the detainee a meaningful opportunity to understand and participate in the
proceedings (¢.g., similar to the script used in Multi-National Force Review
Commuittee proceedings in Iraq).

e (U) Members of the review board and the recorder shall be sworn. The recorder shall
be sworn first by the president of the review board. The recorder will then administer
the oath to all voting members of the review board, including the president.

e (U) A written record shall be made of the proceedings.

e (U) Proceedings shall be open except for deliberations and voting by the members
and testimony or other matters that would compromise national or operational
security if held in the open.

e (U) The detainee shall be advised of the purpose of the hearing, his or her
opportunity to present information, and the consequences of the board’s decision, at
the beginning of the review board proceedings.

e (U) The detainee shall be allowed to attend all open sessions, subject to operational
concerns, and will be provided with an interpreter if necessary.

e (UJ) The detainee shall be allowed to call witnesses if reasonably available and
considered by the Board to have relevant testimony to offer, and to question those
witnesses called by the review board, subject to any operational or national security
concerns. Relevant witnesses serving with U.S. Forces shall not be considered
reasonably available if, as determined by their commanders, their presence at the
review board would affect combat or support operations. In these cases, written
statements, preferably sworn, may be substituted and considered by the review board.

UNCLASSIFIED * 3
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The president of the review board shall determine whether witnesses not serving with
U.S. Forces are reasonably available. At the discretion of the president of the review
board, such relevant witnesses may testify by means of video teleconference,
teleconference, or sworn written statement, if it would not be feasible for the witness
to testify in person.

(U) The detainee shall be allowed to testify or otherwise address the review board.
(U) The detainee may not be compelled to testify before the review board.

(U) The detainee shall be allowed to present reasonably available documentary
information relevant to the determination of whether the detainee meets the criteria
for internment and/or whether the detainee’s continued internment is necessary.

(U) Following the hearing of testimony and the review of documents and other
information, the review board shall determine whether the detainee meets the criteria
for internment, as defined above. The review board shall make this determination in
closed session by majority vote. Preponderance of the evidence shall be the standard
used in reaching the determination.

(U) If the review board determines that the detainee does not meet the criteria for
internment, the detainee shall be released from DoD custody as soon as practicable. If
the review board determines that the detainee does meet the criteria for internment,
the review board shall recommend an appropriate disposition to the convening
authority. The review board shall make this recommendation in closed session by
majority vote. Possible recommendations are as foilows:

~ (U) Continued intermnment at the BTIF. Such a recommendation must include a
determination not only that the detainee meets the criteria for internment, but

also that continued internment is necessary to mitigate the threat the detainee
pOses.

— (U) Transfer to Afghan authorities for criminal prosecution.
— (U) Transfer to Afghan authorities for participation in a reconciliation program.

— (U) Release without conditions.

— (U) In the case of a non-Afghan and non-U.S. third-country national, possible
recommendations may ailso include transfer to a third country for criminal
prosecution, participation in a reconciliation program, or release.

UNCLASSIFIED 4
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e (U) Thereview board’s recommendations regarding disposition shall include an
explanation of the board’s assessment of the level of threat the detainee poses and the
detainee’s potential for rehabilitation, reconciliation, and eventual reintegration into

society.

— (U) In assessing threat, the review board shall further assess whether the
detainee 1s an Enduring Security Threat, as defined in separate policy guidance
regarding detainee threat assessment criteria and transfer and release authority at
the BTIF. “Enduring Security Threat™ is not a legal category, but rather an
identification of the highest threat detainees for purposes of transfer and release
determinations, as discussed below.

- (U) In assessing potential for rehabilitation, reconciliation, and eventual
reintegration into society, the review board shall consider, among other things,
the detainee’s behavior and participation in rehabilitation and reconciliation
programs while detained by OEF forces. Information relevant to the assessment
of potential for rehabilitation, reconciliation, and eventual reintegration into
society may not be available for purposes of the detainee’s initial review, but
should be considered as it becomes available.

e (U) A wrtten report of the review board determinations and recommendations shall
be completed in each case.

(U) The recorder shall prepare the record of the review board within seven working
days of the announcement of the board’s decision. The record will then be forwarded to the
first Staff Judge Advocate in the BTIF’s chain of command.

(U) The record of every review board proceeding resulting in a determination that a
detainee meets the criteria for internment shall be reviewed for legal sufficiency when the
record is received by the office of the Staff Judge Advocate for the convening authority.

(U) Whenever possible, detainees shall receive notice of the results of their review
boards, in writing and orally in a language the detainee understands, within 7 days after
completion of the legal sufficiency review.

Personal Representative (U)

(U) The personal representative shall be a commissioned officer familiar with the
detainee review procedures and authorized access to all reasonably available information
(including classified information) relevant to the determination of whether the detainee
meets the criteria for internment and whether the detainee’s continued internment is
necessary.

UNCLASSIFIED 5
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(U) The personal representative shall be appointed not later than 30 days prior to the
detainee's review board. The detainee may waive the appointment of a personal
representative, unless the detainee is under 18 years of age, sutfers from a known mental
illness, or is determined by the convening authority to be otherwise incapable of
understanding and participating meaningfully in the review process.

(U) The personal representative shall act in the best interests of the detainee. To that
end, the personal representative shall assist the detainee in gathering and presenting the
information reasonably available in the light most favorable to the detainee. The personal
representative’s good faith efforts on behalf of the detainee shall not adversely affect his or
her status as a military officer (e.g., evaluations, promotions, future assignments).

UNCLASSIFIED 6
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Detainee Threat Assessment Criteria and Transfer and Release Authority at
Bagram Theater Internment Facility (BT1F), Afghanistan (U)

Threat Criteria (U)

(U) In assessing whether internment is necessary to mitigate the threat that detainees
pose, as is required by separate policy guidance regarding detainee review procedures at the
BTIF, detainee review boards shall consider whether detainees meet the criteria for
classification as an Enduring Security Threat. Although detainees who are not classified as
an Enduring Security Threat can still be detained at the BTIF, there are limitations on the
approval authority of a transfer or release decision for those classified as an Enduring
Security Threat (see “Transfer and Release Authority” paragraph below).

e &= An “Enduring Security Threat™ is an individual who, assessed by capability and

commitment.
(b)(1),Sec. 1.4(a)

e 87 The following definitions apply when assessing a detainee’s status as an
Enduring Security Threat:

(b)(1),Sec. 1.4(a)

“SECRET
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Transfer and Release Authority (U]

(U) Commander, USCENTCOM, or his designee, is the approval authority for the
transfer or release of detainees in Afghanistan, including transfers of third-country
nationals, under the control of OEF forces, to Afghan authorities for criminal prosecution
or any other lawful purpose.

(U) Commander, USCENTCOM, or Deputy Commander, USCENTCOM, is the
approval authority for the transfer or release of detainees classified as Enduring Security
Threats. This authority may not be further delegated. USCENTCOM shall ensure that the
Under Secretaries of Defense for Policy and Intelligence are notified, in writing, through
the Director, Joint Staft, at least 7 days prior to the release of a detainee designated as an
Enduring Security Threat.

(U) The return of third-country nationals to their countries of origin, and the
transfer of third-country nationals to countries other than Afghanistan, require approval by
the Deputy Secretary of Detense, or his designee. Recommendations for such transfers
shall be transmitted to the Under Secretary of Defense for Policy, through the Director,
Joint Staff. OSD will ensure that recommendations are coordinated with the Department of
State prior to secking approval from the Deputy Secretary of Defense.

SEERET 2
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UNITED STATES CENTRAL COMMAND
OFFICE OF THE COMMANDER
|3 SOUTH BOUNDARY BOULFVARD
MACDILD AR FORCT BASE. FLORIDA 33621-5 "1}
ACTION MEMO

27 April 2009

FOR: SECRITARY OF DIFFIINSI
CHAIRMAN. JOINT CHIEEFS OF STAFE

-
= - ——
= o " —

[ROM: General David H. Pertraeus. Commander. [Tnited States Central Command

SUBIT.CT: Request for Policy Guidance Reearding Unlawtul linemy Combatant Review
Board Procedures (L)

Mr. Sceretary, Chairman,
byt [0 ['ebruary.

(b)(3):10 Usc 130(c)

{TAB A). This new development in the longstanding dialogue
with the ICRC on this issuc accelerated CITE 1017s and this headquarters™ on-going review
of these procedures. Since vour detainee attairs office has also been reviewing these
procedures in preparaton (o move to the new B'TIF this fall. I request policy gmidance
regarding the required components of a strengthened URCB process. as well as new
detention threat-level categones which are de-linked from Guantanaino Bay disposition|
(b)(1),Sec. 1.4(a),Sec. 1.4(b),Sec. 1.4(d)

BACKGROUND

o (L) Current UECRB procedures are utilized 10 determine propriety of long-term
detention at the BTTE. including an analvsis of a detainee’s threat and intelligence fevels.
L ECRB recommendations torm the foundation for alternative disposition. such as

rcleasc or prosccution by the Government of the Islamic Republic of Afghanistan
(GIRo0A).

o Lttt {he LERB process currently uses threat defimtions hascd on the Office of the

Secretary of Defense Global Screening Criteria, promulgated in early 2004 (TAR B
(b)(1).Sec. 1.4(a)

e
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DISCUSSION

o @ This headauaners and the unils al the BTIE have enjoyved a long-standmg
dialogue witt

(b)(3):10 Usc 130(c)

e (L) [ would like to make the ULLCRBs much more robust. including adding personal
representatives Lor detainees and an opportunity o provide reasonably available
witnesses. Other recommended changes to the process are attached (TADB C).

s =t In addinon to process improvements, the (ilobal Screening Criteria do not
appropriately support long-term detention decisions in Afghanistan. |
(b)(1),Sec. 1.4(a),Sec. 1.4(b),Sec. 1.4(d)

RECOMMENDATION

¢ @pib= Provide guidance regarding the propriety of making attached changes to the
UECRDB process. as well as a policy replacement lor the Global Screening Criteria vis a
(b)(1),Sec. 1.4(a)

Artachments

TAB A: TICRC Report. 26 Feb 09

1TAB B: Global Screenming Criteria. 23 Feb (4

TARB C: CJTF 101 Memorandum dated 21 Apr 09. w atch

Copy 10:
DASDDA
J37DAD
CICST.C

{ lassitied by: MG Michacel D. Jones. CCJ3
Reason: 1.4 (a)
Declassity on: 24 April 2019
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DEPARTMENT OF DEFENSE

HEADQUARTERS, COMBINED JOINT TASK FORCE 1CJTR) - 107
BAGRAM AIRFIELD. AFGHANISTAN
APC AE 09354

CJTF-101-CG $ 1 APR 2103

MEMORANDUM FOR General David Petraeus. Commander. LS Central Command

SUBJECT: DRAFT Detention Operations Policy for U.S. Operation ENDURING FREEDOM
(OEF) Forces in Afghanstan

|. €87 Attached is an updated detainec policy for U.S. OEF forces in Afghanistan that | intend to
implement within the next 15 days to ensure it is fully understood and applied pnor to the
transfer of authority to CJTE-82. I am forwarding this DRAFT in order to make vou awarg of
my intent to improve OEF detention operations and ensure these changes are consistent with

CENTCOM. DOD, and U.S. detention policies.

2. <= Based on discussions with DOD, CENTCOM, and the I[CRC Representatives. I decided
to update the CJTF-101 Detention Operations Policy dated 2 Scptember 2008. The attached
DRAFT includes the following substantive improvements:

a. (UJ) Enhanced notifications so that detainees better understand the basis for their detention
and the Unlawful Enemy Combatant Review Board (UECRB) procedures:

b. (U) Changed the UECRB composition (addcd a Judge Advocate as a voting member).
¢. (U} Clarified the detainee personal appearance and stalecment at the initial UECRB;

d. (U) Clanfied the detainee’s ability 1o present reasonably available evidence to the
LJECRRB;

e. (U} Added summarized transcripts. and verbatim findings & recommendations: and
f. (U) Added post-ULCRB decision notifications to the detainee.

3.«#8T As additional manning, facilities, and other resources become available, the following
additional changes should be included in future OEF Detention Policy updates:

a. (U) Appoint a Personal Representative from a Detainee Assistance Office for cach
detainee to assist with understanding and preparing for their initial appcarance at the UECRB.
The Personal Representative could ensure that all reasonably available evidence (items from the
detainee’s family. the detainee, or (zIRoA) is presented to the UECRI for review and
consideration. and

b. (U} Include the capability tor detainees to have witness testimony via telephone or VI C.
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4. ¥ This update 1s designed to improve due process for the entire Bagram Theater [nternment
Facility (BTIF) population. It 1s not designed to address the recent Federal court decision
granting increased due process (habeas corpus review) to approximaicly 1% of current BTIF
dctainces. We are standing by for separate guidance to implement that decision.

5. (U) Point of contact 1s the CJTF-101 Detention Operations Judge Advocate at

/ (b)(2)
Attachment JEFFREY J. SCHILLOESSER
as Major General., USA
Commanding
T

CDR. TF Guardian (COL Ethnidge)
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DEPARTMENT OF DEFENSE

HEADQUARTERS, COMBINED/JOINT TASK FORCE (CJTF}-101
BAGRAM AIRFIELD, AFGHANISTAN
APO AE 09354

REPLY TO
ATTENTION OF

CITF-101-CG

MEMORANDUM FOR US Military Forces Conducting Detention Operations in Afghanistan

SUBJECT: Detention Operations Policy Memorandum

1. (U) References. See Enclosure.

2. (U) Purpose. This memorandum establishes the policy for Operation “ENDURING
FREEDOM™ (OEF) detention operations in Afghanistan. This update supersedes all previous
policies and guidance for the categories outlined in this memorandum. Nothing in this

memorandum is intended to supersede or conflict with existing U.S. law and Department of
Detense (DoD) policy.

3. (U) Applicability.

a. (U) The Commander, USCENTCOM has designated the Commanding General, CJTF-101
(and successor organizations) the OEF detention authority in Afghanistan.

b. (U) This policy applies to all OEF forces in Afghanistan, except for TF 714 (and its
successor organizations and subordinate units). For TF 714, this policy applies only for
detainee transfers into the Bagram Theater Internment Facility (BTIF).

c. (U) This policy does not apply to U.S. torces NATO OPCON to the International Security
Assistance Force (ISAF). U.S. forces NATO OPCON to ISAF will follow ISAF detention
procedures outlined in ISAF SOP 362 and subsequent guidance. The procedures and standards
of treatment outlined in this Policy will be used by U.S. forces NATO OPCON to ISAF (“ISAF
Forces™) as guidelines for detention issues not specifically covered by ISAF SOP 362 and
subsequent guidance. If there is confusion as to whether a unit is an OEF or [SAF force for
detention purposes, contact the CJTF-101 Detention Operations Judge Advocate at DSN 43 1-
4778

4, (U) Responsibilities. The Commanding General (CG), CJTF-101 is the USCENTCOM
executive agent responsible for all U.S. OEF detention operations in Afghanistan.
Responsibility for oversight of detention operations has been delegated to the CJTF-101 Deputy
Commanding General (Support) (DCG(S)). The CJTF-101 Chiet of Detention Operations
(Commander, TF Guardian) is responsible for formulating policy and providing operational
oversight for U.S. OEF detention operations. All OEF commanders who are conducting OEF

SECREFNOFORN
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detention operations in Afghanistan are responsible for implementing and ensuring compliance
with this policy.

5. (U) Commander’s Intent. Detention operations are tactical missions with strategic
implications for all personnel. As we separate terrorists and insurgents from the Afghan
population, we must do so 1n a lawful and humane manner. We have an obligation to treat all
Afghan citizens and third-country nationals (TCNs) with dignity and respect. Fulfilling this
obligation strengthens our partnership with both the Government of the Islamic Republic of
Afghanistan (GIRoA) and the Afghan people. Failure to fulfill this obligation leads to a loss of
support for both Coalition operations and the GIRoA. It also creates operational distractions and
potentially strategic repercussions that cost commanders valuable time and effort.

6. (U) Dissemination. Commanders are responsible for ensuring that this policy is followed at
all times during detention operations, from the point of detention or capture, during transfer
operations, and through release or repatriation. Commanders will disseminate this policy and
ensure appropriate implementation at all levels of command., Subordinate units will report
dissemination of this policy and the conformance of subordinate command policies and
procedures to the Commander, TF Guardian no later than thirty days from receipt of this
memorandum. New units arriving in Afghanistan will report no later than thirty days after
arrival.

7. <= Detention Criterta. In accordance with reference (d) and reference (bbb), U.S. OEF
forces are authorized to detain unlawful enemy combatants. As defined below, unlawful enemy
combatants include members of international terrorist organizations against which the U.S. is
engaged In armed conflict, and other persons who pose a threat to U.S. forces. Detention of
persons possessing intelligence value but who do not otherwise represent a threat to U.S. or
Coalition forces is not authorized.

a. e Screening Criteria. In accordance with references {(d), (g), (k), (m), and (n), U.S.
forces will screen and identify those unlawful enemy combatants that fall into the following
categories. When identified, these individuals should be considered for classification as high-
level enemy combatants (HLECSs) if these individuals pose a threat to U.S. or Coalition forces
and are:

(1) feibim) Al Qaeda personnel;

(2) ¢S4 Taliban leaders (Afghan and non-Afghan);

(3) toedda= Non-Afghan Taliban personnel (including named individuals who have been
identified by the intelligence community; anyone with special skills or education, such as those
known as “professor” or ““engineer”; and anyone who speaks a western language); or

(4) €592 Others who may have high operational or strategic intelligence value or law

2
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enforcement Interest.

b.=t8¥HS Definitions. In accordance with references (k}, (n), (nn), and (i), the definitions
applicable to the above detention and screening criteria are as follows. For other definitions, sce
paragraph 1 1.

(1) €S2 Afghan Taliban: Afghan officials and fighters of the former regime.

(2) ¥ Al Qaeda: Usama bin Laden and his supporters, mostly Arab but including
many nationalities, engaged in an armed conflict against the U.S. and Coalition partners.

(3) 2= Taliban leaders: Political ofticials of the former regime or commanders of
battalion-equivalent sized units, normally the equivalent of U.S. military grade O5/06, with
political and/or family connections to the former Taliban regime.

(4) b=y Non-Afghan Taliban: Foreign fighters for the former regime (other than Al
(Qaeda).

(5) <= Unlawful Enemy Combatant (UEC): Unlawful enemy combatants are
persons not entitled to combatant immunity, who engage in acts against the United States or its
coalition partners in violation of the laws and customs of war during an armed conflict. In
accordance with reference (cc), for purposes of the war on terrorism the term Unlawful Enemy
Combatant is defined to include, but is not limited to an individual who is or was part of or
supporting Taliban or al Qaeda forces or associated forces that are engaged in hostilitites against
the United States or its coalition partners.

C.“to=ekd Detention of Commeon Criminals. U.S. forces, including those in the field, may
only detain enemy combatants, including unlawful enemy combatants. U.S. forces are not
authorized to detain “common criminals” having no connection to combat activity. For instance,
U.S. forces cannot detain a burglar. If the on-scene commander determines that a detainee is not
a UEC, but may be of law enforcement interest to the GIRoA, he will release the individual at or
near the point of capture. The on-scene commander may notify local law enforcement
authorities why the individual may be of interest to them and of the pending release.

d. 4} Detention of Civilians. In accordance with reference (bbb), temporary detention
of civilians is authorized if they are interfering with mission accomplishment or possess
information important to mission accomplishment. Temporarily detained civilians must be
protected, cared for, and treated with dignity and respect. Temporarily detained civilians will
not be removed from the point of detention unless necessary for their own safety.

c. =™ Notitication Requirements. [n accordance with reference (m), upon identifying
detainees who meet one or more of the following categories, units must immediately notify the

3
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CJTF-101 CJ2 who will forward this information through the CJTF-101 CHOPS and
USCENTCOM to the Chatrman of the Joint Chiets and to SECDEF.

(1) ¢ Any U.S. citizen, or any individual claiming to have been born in or be a
national of, the United States, or any citizen of a Coalition partner nation.

(2) S+ Any detainee verified by medical personnel as likely to be age 15 or younger.
(3) 5= Any GlRoA government official, village elder or religious leader (mullah).

(4) &) Any detainee identified as a High Value Individual (HV]) in accordance with
reference (j)).

(5) == Any other persons whose detention or transfer could raise significant U.S.
foreign policy concerns.

8. (U) Standards of Treatment. Once in the custody of OEF forces, the standards set forth in
this memorandum will apply, regardless of what unit or organization originally captured the
individual and/or the involvement of any non-OEF unit or organization in the previous detention
or interrogation of the individual. At a minimum, all OEF forces will at all times treat detainees
in accordance with references (a), (e), and (hh)). Note that some categories of detainees, such as
enemy prisoners of war (EPWs) enjoy protections under the law of war in addition to those
outlined in Common Article 3. Pursuant to Common Article 3, U.S. law, DoD policy, and
command guidance, all persons detained by OEF forces will be treated according to the
following rules:

a. (U) Detainees will be treated humanely without any adverse distinction based on
race, color, religion or faith, gender, birth, wealth, or any similar critera.

b. (U) Detainees must be protected from harm and must not be subjected to murder,
mutilation, torture, or cruel treatment.

¢. (U) Detainees will not be abused in any way. They will not be subject to physical
abuse, humiliating or degrading treatment, or deprivation of food, sleep, or water.

d. (U) Detainees will be afforded adequate food, drinking water, shelter, clothing, and
medical treatment.

e. (U) Detainees will be allowed to practice their religion to the extent possible consistent

with operational and security restraints. Muslim detainees will be shown the direction of Mecca
and told when it 1s time for prayer.

4
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f. (U) Sensory Deprivation. If necessary, darkened goggles and earmufis may be
placed on a detainee during movement for operational security. Only darkened goggles
and earmuffs will be used. In accordance with reference (dd), no form of sensory
deprivation may be used as an interrogation technique, to punish a detainee, or to disorient
a detainee,

g. (UU) Restraints will be the minimum required by the tactical situation. Flex cuffs will be
used only when a detained person 1s an imminent threat to Coalition forces and will only be used
for a imited time.

h. (U) In accordance with reference (ff), photographs of detainees will only be taken for
identification, medical, investigative purposes, or in accordance with paragraph 20¢ below.
Detainees, field detention sites (FDS), and theater internment facilities will not be
photographed unless expressly authorized by this memorandum or other guidance issued

by the CG, CJTF-101 or his designee.

1. (U) Military Working Dogs (MWDs), contracted dogs, or any other dog, will not be used
as part of an interrogation purpose or approach nor to harass, intimidate, threaten, coerce, or
frighten a detainee. (See reference 1l) MWDs may be used appropriately for the maintenance of
good order and discipline in detention facilities, detection of contraband In or near detention
factlities, and as an authorized use of force in accordance with the applicable Rules for the Use
of Force (RUF) and reference (bb). Examples of the use of MWDs to maintain good order and
discipline in detention facilities are: the use of MWDs as part of a riot control formation, as a use
of force in the event of a detainee escape or escape attempt, as a show of force during high risk
MP detention operations, and force protection operations in support of detention facilities. This
paragraph does not limit other uses of MWDs authorized by the RUF and DOD regulations.

). &elaldE [n accordance with references (x) and (aa), rectal searches (and other body cavity
searches) are prohibited unless there 1s a reasonable belief that the detainee is concealing an item
that presents a security risk. The DCG(S), CITF-101 is the approval authority for body cavity
searches. No body cavity search, other than for medical reasons as authorized under paragraphs
8(k) and (o) below, shall be performed without the express approval of DCG(S), CITF-101.

k. TS Body cavity exams and hernia exams should not be performed as part of either an
intake exam or a routine exam. They may be performed only by a medical doctor and only with
the consent of the patient or when determined necessary by a medical doctor. The doctor’s
decision to conduct an involuntary body cavity exam will be guided by professional judgment
and standards similar to those applied to personnel of the U.S. Armed Forces. If a body cavity
exam is required, a witness must be present, the detainee must be informed of the reason for the
exam In a language he or she understands, and that reason must be documented in the detainee’s
medical record.

J
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[. {U) Detainees will not be required to completely disrobe for any reason other than
showering, when necessary for medical treatment, or when it is reasonably suspected that the
detainee is hiding contraband on his or her body. Great care will be taken at all times —
especially during inprocessing medical examinations - to minimize any unnecessary exposure of
detainees. Members of the opposite sex will not be present when a detainee completely disrobes.
The total number of individuals present will be the minimum necessary for force protection.
Screens or similar objects will be used to shield detainees from exposure of nudity to guards. No
photos of the genital area will be taken unless required to document injury or for another
expressly authorized official purpose and only the minimum number of photos will be taken. In
all cases, the individual will be informed, in a language that he or she understands, of the reason
why the complete disrobing or photography is necessary.

m. (UJ) Detainees will be kept at a location that protects them from the environment and
other threats. They will be held in interior holding areas and provided overhead protection from
the sun and rain. Field Detention Sites (FDS) and Theater Internment Facilities (TIF) will
provide all detainees with the following:

(1) (U) Appropriate barrier or floor covering material to protect them trom the floor and
ground.

(2) (U) Sufficient blankets, clothing, toot covering, and other items needed to protect
them from the elements.

(3) (U) Opportunity to conduct basic personal hygiene and adequate access to latrine
tacilities.

(4) (U) Opportunity to engage in religious practices. OFEF forces will demonstrate good
will toward detainees by reducing activity during times of prayer. Service members working
with detainees will avoid handling or touching a detainee’s Koran whenever possible. When
military necessity does require the Koran to be searched, inspected, or otherwise touched, the
K.oran will be handled with care. Two hands should be used when possible, in a manner
signifying respect and reverence. Due to negative cultural associations with the left hand, only
the right hand should be used to turn pages. Ensure that the Koran 1s not placed on the ground or
floor, near a toilet or sink, near feet, or in dirty/wet areas.

(5) (U) Adequate nutrition. At a minimum, detainees will be provided food and water in
the same frequency and of the same quality as the U.S. forces in the same camp or locality.
Culturally appropriate meals will be provided when possible. Pork products will not be served to
Muslim detainees.

(6) (U) Medical care in accordance with paragraph 8(0).

6
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(7) b= Detainees held over 96 hours in an FDS will be provided to the extent
possible based on the operational environment: access to a shower, and access to a shower every
successive 72 hours thereafter; at least one hot, culturally sensitive meal daily; and one 30
minute period of access to natural light/outdoor air every 24 hours of detention after the first 96
hours.

(8) (U) Detainees held in a Theater Intemment Facility will be given daily outdoor
recreation time unless military necessity or other legitimate security concerns prevent such
access.

(9) (U) Detainees at a TIF and at FDS will be provided a minimum of 35 square feet of
“unencumbered” space for single cells and 80 square feet for communal cells.

n. (U} Medical treatment (See references pp and rr). To the extent practicable, medical
treatment of detainees should be guided by professional judgments and standards similar to those
that would be applied to personnel of the U.S. Armed Forces. The following minimum standards

apply:

(1) (U) Screening and Treatment. Medics will evaluate detainees and treat any
complaints within their capabilities. Complaints beyond the medics’ capabilities will be referred
to a medical officer for evaluation and treatment as soon as possible. Medical complaints
received outside designated Sick Call hours will be screened by the medic on duty. Detainees
with minor complaints (headaches, sore throat, minor pain, etc.) can be told to wait until the next
day’s Sick Call. In case of emergency, the Medical Officer will be called in and/or MEDEVAC
will be called. Detainees will be informed, in a language they understand, of all medical
diagnoses.

(2) (U) Documentation. In accordance with refernce (1r), accurate and complete medical
records shall be created and maintained for all detainees. To document medical complaints,
theater internment facilities will utilize the Medical Complaint Record, which will be stored in
the detainee’s medical record. Other facilities will document all medical examination and
treatment in a Memorandum for Record which will be forwarded with the detainee to a theater
intemment facility. Emergency medical treatment will be documented in the same way as other
treatment. Detainees that are being released will be informed, in a language they understand, of
any medical condition that requires further treatment.

(3) (U) Patient Privacy. While there is no absolute confidentiality of medical records,
detainee medical information should be protected from unauthorized disclosure. Permissible
disclosure purposes include preventing harm to any person, maintaining public health, and
lawful law enforcement, intelligence, and national security reasons. Release of information for
other than treatment purposes must be approved by the medical unit commander and the fact and
circumstances of disclosure should be recorded. In any case in which the medical unit
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commander (or other designated senior medical activity officer) suspects that the medical
information to be disclosed may be misused, he or she should seek a senior command
determination that the use of the information will be consistent with applicable standards.

(4) (U) Consent. In general, health care will be provided with the consent of the
detainee. In case of hunger strike, attempted suicide, or other attempted serious self-injury,
medical treatment may be directed without the consent of the detainee to prevent death or serious
bodily harm. [nvoluntary treatment must be preceded by a thorough medical and mental health
evaluation and the detainee must be counseled concerning the risks of refusing consent.
Involuntary treatment must be approved by the commanding officer of the detention facility.

(5) (U) Hunger Strike. Non-medical personnel will not give involuntary nutrition or
hydration to a detainee. Individuals will be seen by a medical officer if they go more than 24
hours without drinking or more than 72 hours without eating. Only a medical officer is
authorized to provide involuntary nutrition or hydration. The medical officer’s recommendation
to administer involuntary treatment must be approved by the detention facility commander.

(6) (U) Photos may be taken to document injuries or wounds. The genitals will be
covered in all photographs uniess necessary to document an injury or identifying mark on the
genitals themselves. |

(7) (U) Interaction with Detainees. Health care personnel engaged in a professional
health care provider - patient relationship with detainees shall not undertake detainee-related
activities for purposes other than health care. Health care personnel shall not actively solicit
information from detainees for purposes other than health care. Health care personnel engaged
In non-treatment activities, such as forensic psychology or psychiatry, behavioral science
consuliation, forensic pathology, or similar disciplines, shall not engage in any professional
health care provider - patient relationship with detainees.

(8) (U) Reporting Possible Violations. Any health-care provider who suspects a
possible violation of applicable standards of detainee treatment or who otherwise observes
conduct that a reasonable person would suspect constitutes inhumane treatment of a
detainee, shall report the suspected violation to the chain of command. Health care
personnel who believe that such a report has not been acted upon properly should also
report the circumstances to the technical chain, including the Command Surgeon or
Military Department specialty consultant. Other reporting mechanisms, such as the
Inspector General, CID, or judge advocates, may also be used. Health care personnel will
fully document any injuries present during an examination.

(9) (U) Training. Commanders shall ensure that health care personnel involved in the
treatment of detainees or other detainee matters receive appropriate training on applicable
policies and procedures regarding detainee care and treatment.
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9. (U) Reporting Requirements.

a. (U} Daily Reports. The Commander, TF Guardian, will ensure that all U.S. forces
conducting detention operations report all detainees in their control through a Daily Detainee
Report (DDR). The DDR will include information on all detainees taken into custody regardless
of length of detention. The Commander, TF Guardian, in coordination with the RC-East Provost
Marshal, will maintain a database of all individuals who have been detained by OEF and U.S.
ISAF OPCON forces. The Commander, TF Guardian, will ensure all ISAF detainees reported
through TF Guardian are reported to the RC-East Provost Marshall’s Office (PMO).

b. (U) Investigating allegations of abuse, neglect, and violence towards detainees by U.S.
forces (See references nn, ttt, gggg, and mmmm).

(1) (U) All allegations of detainee abuse or neglect must be immediately reported in a
Serious Incident Report to the first O-6 commander in the chain of command, and then directly
to the Commander, TF Guardian.

(2) (U) The Commander, TF Guardian will ensure initial reporting of all allegations of
detainee abuse or neglect are forwarded to CDR, ARCENT and to CDR, USCENTCOM within
24-hours of discovery. Unless directed otherwise, initial reports will be sent in the Daily
Detainee Abuse Update and not'in a Serious Incident Report (SIR).

(3) (U) Preliminary Inquiry. Within 24-hours of receiving an initial report of detainee
abuse or neglect, task force commanders (O-6) responsible for the detaining unit will conduct a
preliminary inquiry into any such report to determine if there is credible evidence to support the
allegation and will report their findings to the Commander, TF Guardian. This preliminary
inquiry 1s meant to determine the credibility of the allegation and is not a substitute for any
possible CG, CJTE-101 appointed or directed AR 15-6 investigations.

(4) (U) 15-6 Investigations. Based upon the results of the preliminary inquiry, the
Commander, TF Guardian, will, within 24-hours of receiving the preliminary inquiry findings,
advise the CG, CJTF-101, and the CJTF-101 Staff Judge Advocate (SJA) whether further
investigation 1s necessary. Based upon the Commander, TF Guardian recommendations, the
CG, CJTF-101 may appoint a 15-6 investigation, direct the detaining unit to conduct a 15-6
investigation and forward the results through the CITF-101 SJA to the CG, CJTF-101 for
approval, or determine no further investigation is required.

(a) (U) The CG, CIJTE-101 1s the appointing authority for all AR 15-6 investigations into
allegations of detainee abuse or neglect. This authority will not be delegated.

(b) (U) The CITF-101 SJA is responsible for drafting the AR 15-6 appointment
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memoranda and advising the CG and investigating officers

(¢) (U) Any allegation supported by credible evidence necessitating a CG appointed AR
15-6 investigation is deemed a serious incident and must be reported immediately as an SIR
through command channels to SECDEF.

(5) (U) The Commander, TF Guardian will immediately notify the U.S. Army Criminal
Investigation Command (CID) at Bagram Auirfield when there are detainee deaths or when

credible reports of detainee abuse or neglect are reported as an SIR through command channels
to SECDEF.

¢. (U) Investigating allegations of abuse, neglect, and violence by Afghan Forces. OEF
personnel are not authorized to investigate Afghans concerning detainee abuse or neglect
allegations. Allegations of abuse by Afghan National Security Forces (ANA, ANP, ABP) and
NDS personnel, supported by credible evidence necessitating an SIR as required by paragraph
Ob, will be declassified, approved for release by the CJTF-101 Foreign Disclosure Office (FDO),
and forwarded by the CJTF-101 to the CSTC-A Commander, ATTN: OGifice of Detainee Aftairs,
for resolution with appropriate GIRoA authorities. After declassification, these reports must
include sufficient information to allow GIRoA officials to investigate the incident.

10. (U) Detainee Processing Guidance (See reference m).
a. (U) Actions at Point of Capture.

()= Initial “Unlawful Enemy Combatant™ Determination. At point of capture, the
on-scene commander makes an initial field assessment whether or not an individual is an
unlawful enemy combatant. All individuals detained under suspicton of being an UEC will be
reported as detainees, will be treated humanely at all times, and are subject to the processing
timelines outlined in this memorandum. In almost all cases, an individual removed from the
battlefield, such as by MEDEVAC, will be properly categorized as a detainee and must be
reported as such. It will normally not be necessary to question an individual wounded on the
battlefield to determine that he is an enemy combatant.

(2) (U) Compliance with these requirements will be documented for each detained
person. A DA Form 1594 is the appropriate tool to track detainee handling. In order to meet
these requirements, units will obtain and stock a sufficient number of forms to ensure proper
processing of deatinees. The forms necessary, at a minimum, are DA Form 4137
(Evidence/Property Custody Document), DD Form 2745 (Capture Tag), DD Form 629 (Reciept
for Prisoner of Detained Person), and DD Form 2708 (Receipt for Inmate or Detained Person).
The commanding officer of the capturing unit will ensure that:

(a) (U) All detainees are protected, safeguarded, and accounted for from time of capture
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to transfer of custody. At all times, detainees will be treated in accordance with this policy
memorandum and the CJTF-10] Detention Operations SOP.

(b) (U) Search all detained persons immediately after capture. Units will inventory all
equipment, documents, and personal property collected during the search using a DA Form 4137
(Evidence/Property Custody Document). These items will be forwarded with the detainee.
Units may confiscate and forward to CJTF-101 for intelligence exploitation those items listed in
reference (tt). When operationally feasible, searches will be conducted by members of the same
sex as the detainee.

(¢) (U) Tag all detained persons at the time of capture using a DD Form 2745. Ata
minimum, capturing units must provide the: date of capture, location of capture (grid
coordinates), capturing unit, and any special circumstances of the capture (how the individual
was captured). The DD Form 2745 has three parts. Part A is attached to the individual with
wire, string, or other type of durable material. Part B is retained by the capturing unit and
maintained in the unit’s records. Part C is aftached to the property confiscated from the detainee,
so that it may later be matched to that detainee and the corresponding DA Form 4137.

(d) (U) Document all pre-existing injuries, diseases, or ailments in the capture data. Any
medical treatment provided will also be documented.

b. €55 [nitial Detention and Screening. Capturing units will transfer detained persons
from point of capture to a FDS as soon as operationally feasible and within 72 hours of capture.

(1} (U) Accountability will be maintained for all individuals transferred between capture
sites, FDS, and other collection points or facilities. Units designated to receive detained persons
at these sites will prepare a receipt DD Form 629 (Receipt for Prisoner or Detained Person) or
DD Form 2708 (Receipt for Inmate or Detained Person) with a list of each detainee’s name
attached. A copy of the receipt will be provided to the capturing unit escort. All equipment,

documents, and personal property collected during the initial search and listed on DA Form 4137
will be transferred with the individual.

(2)=t5# ™= Screening. The capturing unit has 72 hours from the time of capture.te
further screen detainees and to submit an Unlawf{ul Enemy Combatant Transfer
(UECTR) to the CJTF-101 CJ2 for those detained persons believed to meet, & screening criteria
outlined in paragraph 7a, who possess important intelligence informatio @ epresent a threat to
U.S. or Coalition forces justifying continued detention. Screening will b& conducted by
personnel trained in screening techniques and authorized by the unit commander to conduct
screening. All screening will be conducted in accordance with paragraph 13 of this
memorandum. [Note: Intelligence value alone 1s not a sufficient basis for detention. UECTRs
must indicate that the individual is reasonably believed to (1) pose a threat to U.S. or Coalition
forces and (2) be an unlawful enemy combatant.]
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(3) ==l 'nits are required to notify the CITF-101 CJ2 of the inability to meet the 72-
hour requirement for UECTR submission and will provide a justification for their inability to
meet this requirement. The CJTF-101 CJ2 1s the approval authority for any extension of time
required. Unless an extension 1s granted, the capturing unit must release the individual.

C. i CJTF-101 UECTR Review. Within 72 hours of receiving an UECTR from a
capturing unit, the CJTF-101 CJ2 shall staff the UECTR through the Joint Interrogation Facility
(JIF) and Joint Intelligence Support Element (JISE) for comments and recommendations and
shall either approve or deny the capturing unit’s request. The CJTF-101 CJ2 is the final
approval authority for all UECTRs.

(1) ¢ The CJTF-101 CJ2 will forward approved UECTRs to the Commander, TF
Guardian and will notify the capturing unit. Upon approval, the capturing unit will make all
reasonable eftorts to transter the detainee immediately to a theater internment facility for further

processing. A detainee will not be processed into a theater internment facility without an
approved UECTR signed by the CJTF-101 CJ2.

(2) =tiy=didad= The capturing unit must transfer a detainee to a TIF within 96 hours of
UECTR approval and no later than 10 days from date of capture. Requests for extension past 10
days must be approved by the DCG(S), CJTF-101 and in accordance with paragraph 10h(2)
below. Any such request will contain appropriate justification for the delay. In accordance with
the CENTCOM Intra-Theater Airlift Priorities, detainee movements have air asset priority over
all other missions except those that are required for combat operations.

(3) == [f the CJTF-101 CJ2 denies the UECTR, a signed disapproval memorandum

shall be forwarded to the capturing unit. The capturing unit will make arrangements to release
the detainee immediately.

(4) (U) Upon release, all personal items seized and any currency held at time of capture,
must be returned and the individual will be transported to the point of capture by the capturing
unit. Individual weapons and contraband will not be returned to the individual. The capturing
unit will forward all records relating to the detainee to the CJTF-101 CJ2. The CJTF-101 CJ2
will maintain a database of all detainees reieased from FDS.

d. €899 Use of Foreign Guard Force. Operational necessity may require U.S. forces to
utilize Afghan National Security Force (ANSF) forces to guard detained persons. ANSF guards
should only be used when there are not enough U.S. Service members to effectively guard the
detainees. Afghan Security Guards (ASG) or other contract guard forces are not considered part

of the ANSF and will not be used to guard detainees. [J.S. forces will ensure that the OIC, or in
the absence of an O1C, the NCOIC, is a U.S. Service member. The OIC or NCOIC will be held
accountable for the ANSF guards’ conduct and will ensure that the ANSF guard force
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understands and complies with the standards of treatment outlined in this memorandum and
other applicable guidance. Utilizing ANSF guards to assist in guarding detainees does not
constitute a temporary transfer of custody as discussed in paragraph |2c¢.

e. &= Processing of Injured Detainees. Detainee processing timelines begin at the
moment an individual is captured, detained, or brought under U.S. or Coalition control. On-
scene commanders will make an initial determination as to whether an individual is an *“unlawful
enemy combatant” based upon all the facts and circumstances available at the time of capture.

f. e Processing at a Theater Internment Facility (TIF). All detainees received at a TIF
will be processed in accordance with approved SOPs. The Bagram Theater Internment Facility
(BTIF) is the only active TIF in Afghanistan.

g, <iwki=) Internment Serial Numbers (1SN) (See references cc, 11, and kk). CJTF-101, TF
Guardian is responsible for issuing ISNs to detainees.

(1) (SP¥= An ISN wili be issued within 24 hours of amrival at a theater internment
facility and normally not later than 14 days after capture/detention.

(2) =t As an exceptional measure, the CG, CJTF-101 may approve a delay of
assignment of an ISN for a period up to 21 days from the day of capture/detention with written
notification to CDRUSCENTCOM. For delays between 22 and 30 days, the CG, CITF-10]1 may
request, with supporting justification, an extension from CDRUSCENTCOM,

h. <= Transfer to locations outside Afghanistan. Detainees may be transferred to
locations outside Afghanistan only with SECDEF approval (reference h). Only high-level
enemy combatants (HLECs) are eligible for transfer to locations outside of Afghanistan. Once
approved, transfers will occur as quickly as possible.

(1) 6873 Detainees found to meet the screening criteria outlined in paragraph 7a may
be recommended for HLLEC status.

(2) €8s Upon CG, CITF-101 approval of the Unlawful Enemy Combatant Review
Board’s (UECRB) HLEC recommendation, TF Guardian will forward a request to
USCENTCOM for approval of the recommended HLEC Status. Once the CG, CITF-101 has
approved the UECRB’s HLEC recommendation and the request for HLEC approval has been
forwarded, the detainee will not be transferred or released unless the detainee is properly
reclassified as an LLEC or upon order from higher head<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>