. and the Military Commissions Act. Whethér the detainees are at Guantanamo or eisewhere,
then, will not affect how they are treated going forward: I certainly hope thiat by treating them
properly we will both repair our reputation for compliance with the laws of war generally and,
most itriportantiy, increase the chances that our servicemen will be treated properly when they
are captured in combat. The capture of a number of Brifish servicemen by Iranian forces earlier
this week reminds us that the United States is not the only state that éau revise or reinterpret the
rules under which its forces operate in war. We created a dangerous president when we set out
on that road in February, 2002, Even if it will take some time to repair our rebutation, wé are
right to have begun that work, ~ '

Regarding the impression that we established the facility in Guantanamo in order to
deprive the persons held there of access to the courts and other rights they would enjoy if they
were in custody in the United States, I would make two points,

First, it was not clear at the time ihe decision to use Guantanamo was made that the
persons held there would be treated any differently from the way they would have been treated if
they were int custody in the United States, At the time, it was U.S. policy to treat all captured
petsons in accordance with the Geneva Conventions and the Army Field Manual, Those were
the rules of engagement for our forces operating in Afghanistan. Guantanamo had many features
that made it a natural choice for us: security, size, ability to obtain intelligence from detainees .
gathered in one place, no issues with govemors or members of congress, ctc. What was not a
factor at that ime was the idea that detainees would be treated differently in Guantanamo than if
they were held in the United Siates. True, many thought that, consistent with the precedent of
the Bisentrager case, the detainees would not have access to U.S. courts o review the issue,
under habeas corpus, whether they were being lawfully detained at all. T believed the Eisentrager
decision would prevent this, The point, however, did not appear to be significant in light of our
pblicy fo comply with 'ghe Geneva Conventions and our undoubted ability to detain persons
captured in combat who posed a threat to us. Those of us who had experience with military law

enforcement procedures had confidence, af the time, that the absence of judicial review of our
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forces’ conduct in Guantanamo was not likeiy to result in the abuse of detainees there. It had not
done so m Korea ot Vietnam or other theaters of war over which the courts have no jurisdiction.
It would not, we thought, affect the way the detainees were treated in Guantanamo.

Second, persons captured in the conflict with al Qaeda and the Taliban should not be
 treated differently because they are in custody in Guantanamo from the way they would be.
treated if they were in custody in the United States. That is to say, the decision about whether
the facility is o be closed should not, in my judgment, be based on how this may affect the legal
rights of the detsinees. Political and logistical factors should determine our course. Logistically,
I imagine, Guantanamo still has a number of advantages over other options. If seerns doubtful,
however, that these o;.xtweigh the political costs of continuing its operation. At some point a
brand becomes so toxic that no amount of Madison Avenue talent can rehabilitate its image.

. What the Reverend Jim Jones did for KoolAid and the British penal system did for Van
Diemen’s Land, abuse of the detainees seems to have done for Guantanamo, My
- recommendation would be to cut our losses. Relocation in the United States should not affect
the legal rights of the persons held in Guantanamo for the simple reason that they should not be
- being deprived of any rights because théy are there rather than in the United States.
Regarding the Military qumnissions Act, Twill limit my remarks to just three points.
First, I think it was a mistake for Congress to preclude judicial review of the lawfulness
of detaining the persons we have captured in the conflict with al Qaéda and the Taliban, Asl
understand it, convicted detainees may obtain such review after their criminal cases are
concluded, but persons who are not charged. with crimes do not have access to the coutts to
challenge their detention. The benefits of this approach escape me,
it should be recalled t&at the Supreme -Cu,urt has on two oécasions affirmed the
lawfulness of detaining persons captured in the conflict with al Qaeda and the Taliban as long as
they pose a threat to the United States. This is black letter law of war, Prior to the enactment of
the Military Commissions Act, consistent with this principle, no court had ordered the release of

any of the detainees. Nor, will they do so as long as it is shown that the detainee poses a threat.

3
f1dc0] taftwik284827.1

OGC AMNESTY/CCR 302




Currently, this determination is made by the military. Having it endorsed by a court would,
greatly enhance its credibility and be consistent with our legal tradition.

Beyond that, providing habeas corpus review of these cases will impose only a very
modest burden on the courts, As I say, the cases are comparatively straightforward. My |
understanding is that many detainees freely state that they would try to harms the United States if
they are released. The records of military. detenninﬁtions should make judicial review
uncomplicated when compared with the voluminous trial aud appellate records involved in most
habeas cases. And there are niot that many detainees. |

My two other points relating to the Military Commissioners Act concern the rules of
evidence in the trials before the commissions. I do not think either hearsay evidence or coerced
testimony should be used in these trials.

1 understand that hearsay evidence is admitted in seyeral internationsal criminal tribunals
and in other national courts, But our system and traditions are different. The Sixth Amendment
establishes a defendant’s right to confront witnesses in criminal frials. The use of hearsay
evidence is inconsistent with this right. The hearsay “witness” is not under oath, on the record or
available for cross-examination, so his testimony is pfesumed sutomatically to be unreliable.
Coerced testimony is likewise inherently unreliable. Courts normatly exclude such testimony
not only because it is unreliable but also in order to discourage the use of coercion by the
authorities. Both rationales are relevant to the proceedings of the military commissions,

In proposing these changes in the rules of evidence I recognize that fhey may m&e it
harder to obtain convictions. I I thought for a moment that Khalid Sheik Muhammed or other
detainees like him might be released as a result of such changes, I might hesitate to recommend
them. What Khalid S$heik Muhammed says he has doﬁc o Dam'el_ Pearl and in planming the 9/11
attacks naturally envages all Americans., But becausé he is being held consistent with the law of
war he will not be released and, most importantly, it is when we are enraged ~ when our bicod
boils - that we most need to adhere to the rule of law as we have established it, not ciiange itto
suit our convenience. In this sense, Senator McCain is ﬁght when he says that how we treat the

1
1

. 4
] Fe0 ) \ufwilz84827.1

/

OGC AMNESTY/CCR 303




detainees is not about them but about us. It is in this spirit that I make these proposals for
changes in the rules of evidence set out in the Military Commissions Act.
Mr. Chairman, thank you for this opportunity to appear before your committee. This

concludes my testimony. 1 look forward to answering your questions.

Fic0 aftwii284827.1

OGC AMNESTY/CCR 304



William H. Taft, IV - Pagelofl

Alphabsticoa) Avority Listing Abtoeney Potebase

Lhek fsvre
tor prsnted
trienidly pidf

William H. 1aft, IV

William H. Taft, IV is of counsel resident in Fried Frank's
Washington, DC office. He joined the firm in 1992, In 2001, Mr.
Taft was appointed by President George W. Bush as Legal
Adviser to the Department of State. After four years of service at
the State Department, he rejoined the firm and became of counsel.

Mr. Taft concentrates his practice in government contracts
counseling, international trade, and international Htigation and
arbitration.

Prior to joining Fried Frank, Mr. Taft was U.S. Permanent
Representative to NATO from 1989 to 1992, Before that, he
served as Deputy Secretary of Defense from January 1984 to April
1989 and as Acting Secretary of Defense from January to March
1989, From 1981 fo 1984, Mr. Taft was General Counsel for the
Department of Defense.

Prior to his initial appointment to the Department of Defense, Mr.
Taft was in private law practice in Washington, DC, from 1977 to
1981, Before entering private practice, he served in various
positions at the Federal Trade Commission, the Office of
Management and Budget and the Department of Heslth, Education
and Welfare, where he was appointed by President Ford in 1976 to
serve as General Counsel.

. Mr, Taft received bis 7 in 1969 from Harvard Law School and
: his BA in 1966 from Yale University, He is ad:nmed to the bar in
the District of Columbia,

Alphabwties] Asterncy Listing Astorty Datsbase

Disclairmer. Terms of Service. LLP. Last updated: May 2, 2005 .

‘ Copyright @ 2000-2007 Fried, Frank, Harris, Shriver & Jacobson LLP. All rights
i reserved. "Fried Frank” and "FFHSJ” are trademarks of Fﬁed Frank, Marris, Shriver &
Japobson LLP.

http:/fwww fthsj.com/bios/taftwi.htm ' 212612007

OGC AMNESTY/CCR 305




DISCLOSURE FORM FOR WITNESSES _
CONCERNING FEDERAL CONTRACT AND GRANT INFORMATION

INSTRUCTION TO WITNESSES: Rule 11, clause 2(g)(4), of the Rules of the {/.8.
House of Representatives for the 110™ Congress requires nongovernmental withesses
appearing before House committees to include in their written statements a curriculum
vitae and a disclosure of the amount and source of any federal contracts or grants
(including subcontracts and subgrants) received during the current and two previous
fiscal years either by the witness or by an entity represented by the witness, This form is
intended to assist witnesses appearing before the House Armed Services Committee in
complying with the House rule. . ‘

Witness name: Wleeiart ol TRF'T; &

Capacity in which appearing: (check one)
2K Individual
___Representative

H appearing in 2 representative capacity, name of the company, association or other
entity being represented:

FISCAL YEAR 2007
- federal grant(s) / federal agency dollar value subject(s) of contract or
contracts . grani
AONME
i
FISCAL YEAR 2006
federal grant(s)/ | fedezal agency dollar value subject(s) of contract or
i contracts . grant
' MONE
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FISCAL YEAR 2005

“Federal grant(s)/ | federal agency | dollar value subject(s) of contract or
contracts grant
| NONE

Federal Contract Information: If you or the entity you represent before the Committee
on Armmed Services has contracts {(including subcontracts) with the federal government,
please provide the following information;

Number of contracts (including subcontracts) with the federal government:
Current fiscal year (2007):

- Fiscal year 2006: . H
Fiscal year 2005; '

e

Federal agencies with which federal contracts are held:

Current fiscal jrear (2007): i
Fiscal year 2006; ;
Fiscal year 2005

List of subjects of federal contract(s) (for example, ship construction, aircraft parts
manufacturing, software design, force structure consultant, architecture & engineering
services, etc.):

Current fiscal year (2007): .
Fiscal year 2006: ' ;
Fiscal year 2005: .

Aggrepate dollar value of federal contracts held:

Current fiscal year (2007): :
Fiscal year 2006; H
Fiscal year 2005: .
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Federal Grant Information: If you or the entily you represent before the Committee on
Ammed Services has grants (including subgrants) with the federal govemment, please
provide the following information:

Number of grants {including subgrants) with the federal govermment:
| Current fiscal year (2007); ' » :

Fiscal year 2006: H
Fiscal year 2005: . .

Federal agencies with which federal grants are held;

Current fiscal year (2007); ;
Fiscal year 2006: ¢
Fiscal year 20035: .

List of subjects of federal grants(s) (for exampie, materials yesearch, sociclogical study,
software design, ete. )

Current fiscal year (2007): 4
Fiscal year 2006: _ ;
Fiscal year 2005: .

: Aggregate dollar value of federal grants held:

Current fiscal year (2007):
Fiscal year 2006: ;
Fiscal year 2005: ‘ .
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Subject: GTMO Bird: Charges referred against Khadr, Kurnaz, GTMO lsolation} Fascist America —

All:

Here is today’'s GTMO Bird.

Thanks,

Office of GeneraIZCounsel, Legal Counsel
Department of Defense

CAUTION: Information contained in this message may be protected by the attorney/client,
attorney work product, deliberative process or other privileges. Do not disseminate further
wlthout approval from the Office of the Dol General Counsel.
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Military Commission Charges Referred

The Debartment of Defense announced today that charges were referred to a military commission
in the case of Omar Ahmed Khadr by the Convening Authority, Office of Military Commissions,
Susan 1. Crawford.
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The convening authority referred charges of murder in viclation of the law of war; attempted
murder in violation of the law of war; conspiracy; providing material support for terrorism;
and spying against Khadr, a non-capital case.

Khadr and his defense counsel will be served a copy of the charges. In accordance with the
Military Commissions Act of 2006 and the Manual for Military Commissions, Khadr will be
arraigned within 30 days of the service of charges. Within 120 days of charges, the military
judge will assemble the military commission. Assembly is the procedural step that usually
occurs when all parties, including the members, are present and sworn, and the judge
announces on the record that the commission is now assembled. The military judge will contact
attorneys in the case to set an initial triasl schedule.

Khadr is presumed innocent of any criminal charges unless proven guilty beyond a reasonable.
doubt at a military commission.

Military commissions are regularly constituted courts, affording all the necessary judicial
guarantees which are recognized as indispensable by clvilized peoples for purposes of Common
Article 3 of the Geneva Conventions.

A copy of the charge sheet is avalilable at the following Web . site:
http://www.detenselink,mil/news/Apr2897/KhadrReferral . pdf
<http://www.defenselink.mil/Apr2887/Khadrreferral. pdfy

http://wiw.defenselink.mil/releases/release. aspx?releaseid=10779

okt o

Khadr charged with murder

Apr 24, 2087 23:88 M
Michelle Shephard
Staff Reporter
The Pentagon charged Canadian omar Khadr with murder today, starting. a process that will put
the former Toronto resident on trial in Guantanamo Bay for war crimes,
Khadr is accused of throwing a grenade that killed U.S. Delta soldier Sgt. Christopher Speer
during a firefight in Afghanistan July 27, 2602,
He was 15 at the time and was held for three months in Afphanistan before belng transferred
to Guantanamo Bay, where he remains today.
In addition to the charge of murder, Khadr will also stand trlal on attempted murder,
providing material support for terrorism, conspiracy and spying.

 Guantanamo's Chief Prosecutor Moe Davis first listed those charges against Khadr in February,
but the process could not begin until the military commission's convening authority reviewed
and referred the charges.
Khadr will now be required to appear before a Guantanamo court in 39 days. A jury for hls
trial will be selected within four months,
But what will happen at that hearing; where Khadr's expected to enter a plea, is unknown.
Khadr vowed to boycott the trial and stopped cooperating with his American attorneys, his
mother Maha Elsamnah said last month. In the first phone call Khadr has been allowed since
his capture almost flve years ago, he repertedly told his family he wanted nothing to do with
the hearings.
That leaves his American legal team led by Marine Lt. Col. Colby Vokey, in a tough position.
They too have reservations about participating in a process that they've publicly condemned
as unfair.
The now 2@-year-old told his mother he would meet with his family's C(anadian lawyers -
Edmonton-based Dennls Edney and Nate Whitling — but up until now they have been refused
access to Guantanamo Bay.
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Edney said that he received a letter today from Canada's Department of Foreign Affairs saying
they had been cleared for travel and are now awaiting a "diplomatic note" affirming their
position as Toreign attorney consultants.

The U.S. Supreme Court already overturned the Bush administration's first attempt at wmilitary
commissions last year. The new Congress-endorsed Military Commissions Act, signed into law
last October, has not yet been tested by the high court.

The court refused to hear an application brought earlier this month challenging the law that
bars Guantanamo detainees from challenging their detentions in U.S. courts — leaving intact a
lower court’s ruling that said since they were not American citizens or held on U.S. soll,
they had no tonstitutional right to that legal option,

On Friday a conference is scheduled for the high court to now decide on an application
brought forward by Khadr and detainee Salim Hamdan, the 36-year-old Yemini-born one-time
driver for Osama bin Laden who is also expected to stand trial.

" Australian David Hicks has already gone before a new military tribunal and — in a deal
orchestrated between his government and the U.S. — the 31-year-old admitted to providing
military support for terrorism in exchange for a nine-month jail sentence served at home.

A U.S, Department of Defence spokesperson said it was “premature” to speculate whether a
similar deal would be offered to Khadr. The possibility seems unlikely, since Hicks' deal is
largely credited to the intense public and political pressure to gain his release — something
not seen in Canada where the Khadr family is largely reviled due to their past association
with bin raden.

Khadr is also facing more serious charges than Hicks and, since his arrest, the Pentagon has
made it clear that they will show little leniency, other than agreeing tu remdve the death
penalty as an option if he's convicted,

Once Hicks leaves Guantanamo next month, Khadr will be the only detalnee from a Western
country remaining at the U.S, Navy camp in Cuba.
http://www.guardian.co.uk/usa/story/9,,2664157,80. htmltgusrcsrsséfeed=1
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German-Born Ex-Guantaname Inmate Publishes Memoir

Former Guantanamo iomate and German-born Turkish citizen Murat Kurnaz has published a
harrowing account of the time he spent in the notorious US prison.

Beatings, amputations and torture were parts of the excruciating daily routine with which
Murat Kurnaz claims to have lived for almost 5 years. The 24-year old German-born Turk was a
prisoner in Guantanamo Bay and the subject of a legal battle with the German government of
the time, who, according to Kurnaz, falled to secure his - release when they had the chance.

His memoir, entitled "Five Years of My Life," which h1t German bookstands on Tuesday, paints
a dzsturblng picture of Kurnaz' ordeal.

"I understood a long time ago what this prison was about,” Kurnaz said. "They could do with
us whatever they wanted.”

Kurnaz was arrested in Pakistan shortly after the Sept. 11 attacks on the United States.
Kurnaz insists he didn't travel to Pakistan to fight alongside al Qaeda, but rather to work
for an Islamic "Salvation Army™ to help the homeless, among others. Kurnaz claims he was
"sold" to US soldiers by unscrupulous bounty hunters. He was then taken to Afghanistan, where
he faced torturous interrogations.

No help from Germany
According te his own account, Kurnaz was left for days to hang by his hands that were tied

behind his back and that were attached to electrodes. He hoped in valn that the German
authorities would help him out.
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"One of the German soldiers came, pulled my head up and asked if I knew who they were,”
Kurnaz said. "He said they were the elite force, the KSK, and slammed my head on the floor.
tater another one came up and kicked me and the group of soldiers started laughing."

Kurnaz was subseguently transported to Guantaname. In the book, he accuses the US soldiers
there of gross maltreatment. He describes how doctors would make unnecessary amputations and
how guards would hand out regular beatings. Kurnaz himself spent over a year in solitary
confinement, suffering from extreme cold, heat, darkness and oxygen deprivation.

"I never imagined I would come out of it alive,“ Kurnaz said. "I presumed I could die at any
minute I was often unconscious due to the pain and the cold. My body couldn’t take any
more,

Personal intervention

It wasn't until Auygust 2866 that the newly elected Chancellor Angela Merkel intervened
personally to securg Kurnaz' release from Guantanamo. The US was reportedly prepared to
release him as early as 2082, but the Germans were allegedly reluctant to allow him to return
to Germany at the time -- a fact that sparked uproar and prompted a parliamentary inquiry.

The guestion whether Kurnaz did represent a terror threat and whether the government of the
time should have done more to free him is the subject of an ongoing investigation. According
to former Interior Minister Otto Schily, however, the Social Democratic-Green party
government c¢palition headed by Gerhard Schrider responded adeguately to the situation.

"We have a responsibility for the safety of our citizens," Schily said. "And that includes
keeping people out of our country who represent a danger to our security. And that was the
case with Murat Kurnaz.”

Now back in his home city of Bremen, Kurnaz says he just wants to get on with his life. He
says the book is not intended to settle any scores, but rather to tell the world how his co-
prisoners lost their legs, hands and lives in Guantanamo Bay.

http://www.dw-world.de/dw/article/0,2144,2455819,00. html
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Guantanamo Detainees in Isolation, Diplomatic lebo

By William Fisher .

truthout | Report

Saturday 21 April 2607

A top human rights advocate is characterizing as "a self-inflicted wound” the failure of the
Bush administration to find countries willing to grant asylum to Guantanamo prisoners it has
cleared for release.

"The administration created this problem by repestedly describing all Guantanamo detainees as
"the worst of the worst’. A lot of people are working very hard to find countries to take
these people,” says Jumana Musa-of Amnesty International USA in an exclusive interview with
Truthout., But, she adds, "Glven the misleading rhetoric our government has used to describe
these prisoners, we shouldn’t be surprised that no one wants to take them."

Musa, who is Amnesty's director of domestic human rights and international justice programs,
told Truthout that the Bush administration has also failed to seek help in relocation from
groups such as the United Nations High Commission for Refugees (UNHCR).

"In fact,” she says, "these groups have largely been shut out of any invelvement in the

1 relocation issue, despite their years of experience.”

! In 2002, former Defense Secretary Donald Rumsfeld referred to Guantanasmo prisohers as "the
worst of the worst." In Jung 2005, he said, "If you think of the people down there, these are
people, all of whom were captured on a battlefield. They're terrorists, trainers, bomb
makers, recruiters, financiers, {0sama bin Laden’s) bodyguards, would be suicide bowmbers,
probably the 28th 9/11 hijacker "
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Other Bush administration officials have been equally certain. For example, retired Air Force
Gen, Richard Myers, said when he was chairman of the Joint Chiefs of Staff, "They were so
vicious, if given the chance they would gnaw through the hydraulic lines of a (-17 while they
were being flown to Cuba,”

Nevertheless, of the approximately 76® prisoners brought to Guantanamo since 2002, the
Pentagon reports that the military has now released all but approximately 385. Reliable
evidence shows that, of the original number, many were not captured on the battlefields of
Afghanistan, but kidnapped off the streets of Europe and varlous locations in the Middle
East, and many others were "sold” to US authorities in Afghanistan and Pakistan for bounties.
It has also become clear thalt others were simply in the wrong place at the wrong time.

The fiercely nonpartisan National Journal magazine reported, "Notwithstanding Rumsfeld's
description, the majority of (Guantaname priseners) were not caught by American soldiers on
the battlefield. They came into American custody from third parties, mostly from Pakistan,
some after targeted raids there, most after 2 dragnet for Arabs after 9/11.7

And a February 2006 report by Seton Hall law professor Mark Denbeaux and attorney Joshua
Denbeaux found that 55 percent of the detainees were determined by the government to have
committed no hostile acts against the United States or its coalition allies. Their report
also asserted that only eight percent of the detainees were classified by the government as
al-Qaeda fighters, '

Not even the CIA bought into Rumsfeld's "worst of the worst” characterization. Michael
Scheuer, who headed the agency's bin Laden unit through 1999 and resigned in 2624, said, "By
the fall of 2002, it was common knowledge around CTA circles that fewer than 18 percent of
Guantanamo's prisoners were high-value terrorist operatives.... Most of the men were probably
foot soldiers at best”™ who were "going to know absolutely nothing about terrorism.”

The Center for Constitutional Rights, whose lawyers represent many of the Guantanamo
detainees, characterizes as "myth" the notion that "The US wants to transfer detainees to the
custody of other countries, but no country will take them. * The CCR says the fact is that
countries are willing to accept detainees but many are not willing to unlawfully detain them,
as the US is requesting they do.”

of the prisoners who have been released, some have been jailed by their new host countries
"pending investigations,” while others have simply been freed. In all cases, US authorities
have sought “"diplomatic assurances™ that the released prisoners will not be subjected to
torture in custody. But many have been released to countries repeatedly cited by the US State
Department for their long histories of prisoner abuse. _

The bottom line, Musa says, is that 385 people are still in detention, many having been held
for years, designated as enemy combatants, but without charges or trials. "Many of these have
long been approved for release, but they are still incarcerated,” she declares.

Musa also asserts that the Military Commissions Act of 2006 (MCA) "falls to provide any
credible legal framework for assessing the status of these detainees, much less providing
them with a fair trial.”

The Act was hurriedly passed by Congress after the Supreme Court struck down the
administration' s detention and adjudication policies because they lacked Congressional
authorization. It allows the use of hearsay testimony and evldence obtained through coercion
and cruel, inhuman and degrading treatment, and bars detainees from filing habeas corpus
petitions to challenge their detention in federal court. But not everyone agrees with the
positions taken by Amnesty and by other human rights and legal organizations such as Human
Rights Watch, Human Rights First, and the Center for Constitutional Rights. For example,
James Carafano, a senior research fellow at the Center for Foreign Policy Studies at the
conservative Heritage Foundation, stated that he had heard the same kind of criticisms about
US policy during the Cold War.

“They were vacuous then and they are vacuous now," he told Cybercast News Service. "It is
criticism without context or content. Carping from the sidelines by those who have no
responsibility to do the job and have no respect for the magnitude of the challenge is not
productive,” Carafano added. "The challenge in any long war is to provide for security,
promote economic growth, protect the liberties of your citizens, respect those of your allies
and promote human rights for all - and win the war of ideas. Accomplishing all those tasks
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well is no easy challenge, but vital,” he said. "US policies are trying hard to do all these
equalliy.”

The first legal action under the MCA was the "trial" of David Hicks, an Australian originally
alleged to have conspired with the Taliban in Afghanistan to murder American soldiers. Hicks
pled guilty to providing material support to terrorists and was given a given a seven-year
sentence with all but nine months suspended because of the plea agreement. His sentence will
be served in an Australian prison. He also agreed to refrain from describing his detentlon to
the media for a year.

Amnesty and many other human rights groups point out that because of his guilty plea, chks
never had a trial,

And Amnesty's Musa also guestions the timing of the Hicks case. She told Truthout that it's
Ycurious” that Hicks "will be sitting in an Australian jail, barred from talking to the
media, until well after the election of the next Australian prime minister.”

The case has become an election issue for Australian Prime Minister John Howard, a stalwart
ally of President George W. Bush. He has been criticized for not doing more to secure Hicks's
release from Guantaname,

Meanwhile, the MCA remains a contentious political issue in the US. A number of legislators
have drafted measures to repeal the Military Commissions Act and to restore habeas corpus
rights to detainees. The effort is being led by the Democratic chairman of the Senate
Judiciary Committee, Sen. Patrick Leahy of Vermont, and the committee's top Republican, Sen.
Arlen Specter of Pennsylvania. Similar legislation has also been introduced by Sen. Chris
Dodd of Connecticut, who is a candidate for the Democratic presidential nomination.
Amnesty's Musa declined to predict the outcome of this proposed legislation. She told
Truthout, "We see politicians acting like politicians, and the degree of resolve of the full
Congress remains unclear.”

Musa's comments came on the heels of Amnesty’'s release of a new report on detainee conditions
at Guantanamo.

The report charges that many detainees who remain at Guantanamo Bay are “held in cruel
conditions of isolation.”

"Most detaineas have suffered harsh treatment throughout their detention, confined to mgsh
cages or maximum security cells. Moreover, a new facility that opened in December 2006, known
as Camp 6, has created even harsher and apparently more permanent conditlons of extreme
isolation and sensory deprivation,” the report alleges,

Guantanamo Bay "is the festering symbol of the Bush administration's continued contempt for
international law and disregard for human rights - further diminishing our country's moral
standing,” says iLarry Cox, Amnesty International USA executive director.

“The administration continues to think that it can justify ongoing human rights violations in
the name of national security. Perhaps President Bush needs to think again, because the
voices calling for the closure of this disgrace to American values are only getting louder,”
Cox adds.

According to the Amnesty report, “Detainees are reportedly confined for 22 hours a day to
individual, enclosed, steel cells where they are almost completely cut off from human
contact. The cells have no windows to the outside or access to natural light or fresh air. No
activities are provided, and detainees are subjected to 24-hour lighting and constant
observation by guards through the narrow windows in the cell doors. They exercise alone in a
high-walled yard where little sunlight filters through; detainees are often only offered
exercise at night and may not see daylight for days at a time.

‘US authorities have described Camp 6 as a "state of the art modern facility” that is safer
for guards and "more comfortable” for the detainees, Ampesty says. But the advocacy group
believes that the conditions, as shown in photographs and described by detainees and their
attorneys, "contravene international standards for humane treatment. In some respects, they
appear more severe than the most restrictive levels of 'super-maximum’ custody on the US
mainland, which have been criticized by international bodies as incompatible with human
rights treaties and standards.”

Amnesty's report says, "It appears that around 80 percent of the approximately 385 men
currently held at Guantanamo are in isolation - a reversal of earlier moves to ease
conditions and allow more socializing among detainees.”
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According to the Pentagon, 165 detainees had been transferred to Camp & from other facilities
on the base by mid-January 2007. A further 106 detainees are held in solitary confinement in
Camp 5, another maximum-security facility, the report asserts,

"As many as 2@ detainees are also believed to be held in selitary confinement in Camp Echo, a
facility set apart from others on the base, where conditions have been described by the
International Committee of the Red Cross as "extremely harsh.”

The report concludes, "While the United States has an obligation to protect its citizens and
those living within its borders from attacks by armed groups, that does not relieve the
United States from its responsibilities to comply with human rights and the rule of law. By
rounding up men from all over the world and transporting them to an isolated penal colony,
"holding them without charge or trial, the United States has viclated several US and
international laws and tresties.”

Statements by the Bush administration that these men are "enemy combatants,” "terrorists” or
"very bad people” do not justify the complete lack of due process rights,” Amnesty says.

Says Jumana Musa, "It seems that detalnees arfe being placed in extreme lockdown conditions
not because of their individual behavior, but because of harsher camp operating procedures.
Even men who have been cleared for release are being held in isolation,”

Amnesty is urging the Bush administration to close the facility and either charge and try
detainees under international fair-trial norms or else release them. "US authorities must
take immediate steps to ensure that no detainee is subjected to prolonged isolation in
conditions of reduced sensory stimulation, and allow detainees more association and
activities as well as regular contact with their families, with opportunities for phone calls
and visits,” the organization declares. It is also calling for independent health care
professionals and human rights experts to be able to examine and visit detainees in private.
"secretary of Defense Robert Gates is the latest US official, including President Bush, to
say that Guantanamo should be ¢losed. There's no reason to dawdle ... there's no reason to
delay ... but there are many reasons tc end one of the worst blemishes on the United States's
human rights record," says Amnesty’s Larry Cox.

Asked by Truthout if closing Guantanamo might lead to its current detainees being transferred
to ‘secret prisons’, Amnesty’'s Musa says, "It's hard to 'disappear' people whose names we
already know. Now that the existence of the CIA's ‘'black sites” has been acknowledged by
President Bush, it is unlikely that any Guantanamo prisoner could be spirited away without
public scrutiny.”

http://www . truthout.org/docs_ 2996/942197A shiml
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Fascist America, in 10 easy steps

From Hitler to Pinochet and beyond, history shows there are certain steps that any would-be
dictator must take to destroy censtitutional freedoms. And, argues Naomi Wolf, George Bush
ard his administration seem to be taking them all . ‘

Tuesday April 24, 2607

The Guardian <http://www.guardian,co.uks

Last autumn, there was a military coup in Thailand. The leaders of the coup took a number of
steps, rather systematically, as if they had a shopping list. In a sense, they did, Within a
matter of days, democracy had been closed down: the coup leaders declared martial law, sent
armed soldiers into residential areas, took over radio and TV stations, issued restrictions
on the press, tightened some limits on travel, and took certain activists into custody.

They were not figuring these things out as they went along. If you look at history, you can
see that there is essentially a blueprint for turning an open society into a dictatorship.
That blueprint has been used again and again in more and less bloody, more and less
terrifying ways. But it is always effective. It is very difficult and arduocus to create and
sustain a democracy - but history shows that closing one down is much simpler. You simply
have to be willing to take the 18 steps.
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As difficult as this is to contemplate, it is clear, if you are willing to look, that each of.
these 1@ steps has already been initiated today in the United States by the Bush
administration.

Because Americans like me were born in freedom, we have d hard time even considering that it
is possible for us to become as unfree - domestically - as many other nations. Because we no
longer learn much about our rights or our system of government - the task of being aware of
the constitution has been outsourced from citizens' ownership to being the domain of
professionals such as lawyers and professors - we scarcely recognise the checks and balances
that the founders put in place, even as they are being systematically dismantled. Because we
don't learn much about European history, the setting up of a department of “homeland®
securdty - remember who else was keen on the word "homéland” - didn't raise the alarm bells
it might have, '
It is my argument that, beneath our very noses, George Bush and his administration are using
time-tested tactics to close down an open society. It is time for us to be willing to think
the unthinkable - as the author and political journalist Joe Conason, has put it, that it can
happen here. And that we are further along than we realise. )

Conason eloquently warned of the danger of American suthoritarianism. I am arguing that we
need also to look at the lessons of European and other kinds of fascism to understand the
potential sericusness of the events we see unfolding in the US,

1. Invoke a terrifying internal and external enemy

After we were hit on September 11 20081, we were in a state of national shock. Less than six
weeks Jater, on CGctober 26 2001, the USA Patriot Act was passed by a Congress that had little
chance to debate it; many said that they scarcely had time to read it. We were told we were
now on a "war footing"; we were in a "global war" against a "global caliphate” intending to
"wipe out clvilisation”, There have been other times of crisis in which the US accepted
limits on civil liberties, such as during the civil war, when Lincoln declared martial law,
and the second world war, when thousands of Japanese-American cltizens were interned. But
this situation, as Bruce Fein of the American Freedom Agenda notes, is unprecedented: ail our
other wars had an endpoint, so the pendulum was able to swing back toward freedom; this war
is defined as open-ended in time and without national boundaries in space - the globe itself
is the battlefield. “This time," Fein says, "there will be no defined end.”

Creating a terrifying threat - hydra-like, secretive, evil - is an old trick. It can, like
Hitler's invocation of a communist threat to the nation's security, be based on actual events
{one Wisconsin academic has faced calls for his dismissal because he noted, among other
things, that the alleged communist arson, the Reichstag fire of February 1933, was swiftly
followed in Nazi Germany by passage of the Enabling Act, which replaced constitutional law
with an open-ended state of emergency). Or the terrifying threat can be based, like the
National Socialist evocation of the "global conspiracy of world lJewry™, on myth,

It is not that global Islamist terrorism is not & severe danger; of course it is. I am
arguing rather that the language used to convey the nature of the threat is different in a
country such as Spain - which has also suffered violent terrorist attacks - than it is in
America. Spanish citizens know that they face s grave security threat; what we as American
citizens believe 1s that we are potentially threatened with the end of civilisation as we
know it. OFf course, this makes us more willing to accept restrictions on our freedoms.

2. Create a gulag

Once you have got everyone scared, the next step is to create a prison system outside the
rule of law (as Bush put it, he wanted the American detention centre at Guantdnamo Bay ¢ be.
situated in legal "outer space”) - where torture takes place.

At first, the people who are sent there are seen by citizens as outsiders: troublemakers,
sples, "enemies of the people" or "criminals™. Initially, citizens tend to support the secret
prison system; it makes them feel safer and they do not identify with the prisoners. But soon
enough, civil society leaders - opposition members, labour activists, clergy and journalists
- are arrested and sent there as well.

~This process took place in fascist shifts or anti-democracy crackdowns ranging from Italy and
Germany in the 1928s and 1930s to the Latin American coups of the 187@s and beyond. It is
standard practice for closing down an open society or crushing a pro-democracy uprising.
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With its jails in Irag and Afghanistan, and, of course, Guantanamo in Cuba, whers detainees
are abused, and kept indefinitely without trial and without access to the due process of the
law, America certainly has its gulag now. Bush and his allies in Congress recently announced
they would issue no information about the secret CIA "black site" prisons throughout the
world, which are used to incarcerate people who have been seized off the street.

Gulags in history tend to metastasise, becoming ever larger and more secretive, ever more
deadly and formalised. We know from first-hand accounts, photographs, videos and government
documents that people, innccent and guilty, have been tortured in the US~run prisons we are
aware of and those we can't investigate adequately.

But Americans still assume this system and detainee abuses involve only scary brown people
with whom they don't generally identify. It was brave of the conservative pundit William
Safire to quote the anti-Nazi pastor Martin Niemdller, who had been seized as a political
prisoner: "First they came for the Jews.” Most Americans don't understand yet that the
destruction of the rule of law at Guantdnamo set a dangerous precedent for them, too.

By the way, the establishment of military tribunals that deny prisoners due process tends to
come early on in a fascist shift. Mussolini and Stalin set up such tribunals. On April 24 -
1934, the Nazis, too, set up the People's Court, which alsc bypassed the judicial system:
prisoners were held indefinitely, often in isolation, and tortured, without being charged
with offences, and were subjected to show trials. Eventually, the Special Courts became a
parallel system that put pressure on the regular courts to abandon the rule of law in favour
of Nazi ideoclogy when making decisions.

3. Develop a thug caste

When leaders who seek what I c¢all a "fascist shift” want to close down an open society, they
send paramilitary groups of scary young men out to terrorise citizens. The Blackshirts roamed
the Italian countryside beating up communists; the Brownshirts staged violent rallies
throughout Germany. This paramilitary force is especially important in & democracy: you need
citizens to fear thug violence and so you need thugs who are free from prosecution,

The years following %/11 have proved a bonanza for America's security contractors, with the
Bush administration cutsourcing areas of work that traditionally fell to the uS military. In
the process, contracts worth hundreds of millions of dollars have been issued for security
work by mercenaries at home and abroad. In Iraq, some of these contract operatives have been
accused of involvement in torturing prisoners, harassing journalists and firing on Iragi
civilians, Under Order 17, issued to regulate contractors in Iraq by the one-time US
administrator in Baghdad, Paul Bremer, these contractors are immune from prosecution

Yes, but that is in Irag, you could argue; however, after Hurricane Katrina, the Department
of Homeland Security hired and deployed hundreds of armed private security guards in New
Orleans. The investigative journalist Jeremy Scshill interviewed one unnamed guard who
reported having fired on unarmed civilians in the city. It was a natural disaster that
underlay that episode - but the administration's endless war on terrcor means ongoing scope
for what are in effect privately contracted armies to take on crisis and emergency management
at home in US cities.

Thugs in America? Groups of angry voung Republican men, dressed in ideptical shirts and
trousers, menaced poll workers counting the votes in Florida in 2008, If you are reading
history, you can imagine that there can be a need for "public order" on the next election
day. Say there are protests, or a threat, on the day of an election; history would not rule
out the presence of a private security firm at a polllng station "to restore public order”.

4. Set up an internal surveillance system

In Mussolini's Italy, in Nazi Germany, in communist East Germany, in communist China - in
every closed society - secret police spy on ordinary people and encourage neighbours to spy
on neighbours, The Stasi needed to keep only a minority of East Germans under surveillance to
convince a majority that they themselves were being watched.

In 2085 and 2086, when James Risen and Eric Lichtblau wrote in the New York Times about a
secret state programme to wiretap citizens’ phones, read their emails and follow
international financial transactions, it became clear to ordinary Americans that they, too,
could be under state scrutiny,

In closed societies, this surveillance is cast as being about "national security”; the true
function is to keep citizens docile and inhibit their activism and dissent.
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5. Harass citizens' groups

The fifth thing you do is related to step four - you infiltrete and harass citizens' groups.
It can be trivial: a church in Pasadena, whose minister preached that Jesus was in favour of
peace, found itself being investigated by the Internal Revenue Service, while churches that
got Republicans out to vote, which is equally illegal under US tax law, have been left alone,
Other harassment is more serious: the American Civil Liberties Union reports that thousands
of ordinary American anti-war, environmental and other groups have been infiltrated by
agents: a secret Pentagon database includes more than four dozen peaceful anti-war meetings,
rallies or marches by American citizens in its category of 1,580 “suspicious incidents". The
equally secret Counterintelligence Field Activity (Cifa) agency of the Department of Defense
has been gathering information about domestic organisations engaged in peaceful political
activities! Cifa is supposed to track "potential terrorist threats™ as it watchés ordinary US
citizen activists. A little-noticed new law has redefined activism such as animal rights
protests as "terrorism”. So the definition of “terrorist” slowly expands to include the
opposition. '

6. Engage in arbitrary detention and release

This scares people. It is a kind of cat-and-mouse game. Nicholas D Kristof and Sheryl WuDunn,
the investigative reporters who wrote China Wakes: the Struggle for the Soul of a Rising '
Power, describe pro-democracy activists in China, such as Wei Jingsheng, being arrested and
released many times. In a closing or c¢losed society there is a "list" of dissidents and
opposition leaders: you are targeted in this way once you are on the list, and it is hard to
get off the list.

In 2084, America's Transportation Security Administration conflrmed that it had a list of
passengers who were targeted tor security searches or worse if they tried to fly. People who
have found themselves on the list? Two middle-aged women peace activists in San Francisco;
iiberal Senator Edward Kennedy; a member of Venezuela's government - after Venszuela's
president had criticised Bush; and thousands of ordinary US citizens.

Professor Walter F Murphy is emeritus of Princeton University; he is one of the foremost
constitutional scholars in the nation and author of the classic Constitutional Democracy.
Murphy is also a decorated former marine, and he is not even especially politically liberal,
But-on March 1 this year, he was denied a boarding pass at Newark, "because I was on the
Terrorist Watch Iist",

"Have you been in any peace marches? We ban a lot of people From flying because of that,’
asked the airline employee.

“I explained,” said Murphy, “that I had not so marched but had in September 2066, given a
lecture at Princeton, televised and put on the web, highly critical of George Bush for his
many violations of the constitution.”

"That'll do it," the man said.

Anti-war marcher? Potential terrorist. Suppert the constitution? Potential terrorist. History
shows that the categorles of "enemy of the people” tend to expand ever deeper into civil
life,

James Yee, a US citizen, was the Muslim chaplain at Guanténamo who was accused of mlshandllng
classified documents. He was harassed by the US military before the charges against him were
dropped. Yee has been detained and released several times, He is still of interest.

Brandon Mayfleld, a US citizen and lawyer in Oregon, was mistakenly identified as a possible
terrorist. His house was secretly broken into and his computer seized. Though he is innocent
of the accusation against him, he is still on the list,

It is a standard practice of fascist societies that once you are on the list, you can't get
off.

7. Target key 1ndlv1duals _
Threaten civil servants, artists and academics with job loss if they don't toe the line.
Mussolini went after the rectors of state universities who did not conform to the fascist
line; so did Joseph Goebbels, who purgad academics who were not pro-Nazi; 5o did Chile's
Auguste Pinochet; so does the Chinese communist Politburo in punlshlng pro-democracy students
and professors.

Academe is a tinderbox of activism, so those seeking a fascist shift punish academics and
students with professional loss if they do not "coordinate”, in Goebbels’ term,
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ideologically. Since civil servants are the sector of society most vulnerable to being fired
by a given regime, they are also a group that fascists typically “coordinate” early on: the
Reich Law for the Re-establishment of a Professional Civil Service was passed on April 7
1933,
Bush supporters in state legislatures in several states put pressure on regents at state
universities to penalise or fire academics who have been critical of the administration. As
for civil servants, the Bush administration has derailed the career of one military lawyer
who spoke up for fair trials for detainees, while an administration official publicly
intimidated the law firms that. represent detainees pro bons by threatening to call for their
major corporate clients to boycott them.
Elsewhere, a CIA contract worker who said in a closed blog that "waterboarding is torture”
was stripped of the security clearance she needed in order to do her job.
Most recently, the administration purged eight US attorneys for what looks like insufficient
political loyalty. When Goebbels purged the ¢ivil service in April 1933, attorneys were
"coordinated" too, & step that eased the way of the increasingly brutal laws to follow

g, Control the press
Italy in the 19285, Germany in the 3@s, East Germany in the 50s, Czechoslovakia in the 60s,
the Latin American dzctatorshlps in the 78s, China in the 88s and 989s - all dictatorships and
would-be dictaters target newspapers and journalists. They threaten and harass them in more
open societies that they are seeking to close, and they arrest them and worse in societies

_that have been closed already.
The Committee to Protect Journalists says arrests of US journalists are at an all-time high:
Josh Wolf (no relaticn), a blogger in San Francisco, has been put in jail for a year for
refusing to turn over video of an anti-war demenstration; Homeland Security brought a
criminal complaint against reporter Greg Palast, claiming he threatened "critical
infrastructure” when he and a TV producer were Filming victims of Hurricang Katrina in
Louisiana. Palast had written a bestseller critical of the Bush administration.
Other reporters and writers have been punished in other ways. Joseph C Wilson accused Bush,
in @ New York Times op-ed, of leading the country to war on the basis of a false charge that
Saddam Hussein had acquired yellowcake uranium in Niger. His wife, Valerie Plame, was outed
as a CIA spy - a form of retaliation that ended her career.
Prosecution and job loss are nothing, though, compared with how the US is treagting
journalists seeking to cover the conflict in Trag in an wnbiased way. The Committee to
Protect Journalists has documented multiple accounts of the US military in Irag firing upon
or threatening to fire upon unembedded (meaning independent) reporters and camera operators
from organisations ranging from al-Jazeera to the BBC. While westerners may question the
accounts by al-Jazeera, they should pay attention to the accounts of reporters such as the
BBC's Kate Adie. In some cases reporters have been wounded or killed, including ITN's Terry
Lloyd in 2063. Both (BS and the Associated Press in Irag had staff members selzed by the US
military and taken to violent pPlSGnS, the news organisations were unable to see the evidence
against their staffers.
Over time in closing societies, real news is supplanted by fake news and false documents.
Pinochet showed Chilean citizens falsified documents to back up his claim that terrorists had
been about to attack the nation, The yellowcake charge, too, was based on forged papers.
You won't have a shutdown of news in modern Amerlca - it is not possible. But you can have,
as Frank Rich and Sidney Blumenthal have pointed out, a steady stream of lies polluting the
news well. What you already have is a White House directing a stream of false information
that is so relentless that it is increasingly hard to sort out truth from untruth. In a

. fascist system, it's not the lies that count but the muddying. When citizens can't tell real
news from fake, they give up their demands for accountability bit by bit.
8. Dissent eqguals treason
Cast dissent as "treason" and criticism as "espionage’. Every closing society does this, just
as it elaborates laws that increasingly criminalise certain kinds of speech and expand the
definition of “spy" and "traltor”. When Bill Keller, the publisher of the New York Times, ran
the Lichtblau/Risen stories, Bush talled the Times' leaking of classified information
"disgraceful", while Republicans in Congress called for Keller to be charged with treason,
and rightwing commentators and news outlets kept up the “"treason” drumbeat. Some

12

OGC AMNESTY/CCR 320




commentators, as Conason noted, reminded readers smugly that one penalty for violating the
Espionage Act is execution.
Conason is right to note how serious a threat that attack represented. It ls also important
to recall that the 1938 Moscow show trial accused the editor of Izvestia, Nikolai Bukharin,
of treason; Bukharin was, in fact, executed. And it is important to remind Americans that
when the 1917 Espionage Act was last widely invoked, during the infamous 1919 Palmer Raids,
leftist activists were arrested without warrants in sweeping roundups, kept in jail for up to
five months, and “beaten, starved, suffocated, tortured and threatened with death™, according
to the historian Myra MacPherson, After that, dissent was muted in America for a decade.

In Stalin's Soviet Union, dissidents were "enemies of the people”. Notional Sccialists called
those who supported Weimar democracy "November traitors”,
And here is where the circle closes: most Americans do not realise that 51nce September of
last year - when Congress wrongly, foolishly, passed the Military Commissions Act of 20666 -
the president has the power to call any US citizen an "enemy combatant™. He has the power to
define what “enemy combatant" means. The president can also delegate to anyone he chooses in
the executive branch the right to define “enemy combatant™ any way bhe or she wants and then
seize Americans accordingly.

Even if you or I are American citizens, even if we turh out to be completely innccent of what
he has accused us of doing, he has the power to have us selzed as we are changing planes at
Newark tomorrow, or have us taken with a knock on the door; ship you or me to a navy brig;
and keep you or me in isolation, possibly for months, while awaiting trial. (Prolonged
iselation, as psychiatrists know, triggers psychosis in otherwise mentally healthy prisoners,
That is why Stalin's gulag had an isolation cell, like Guantdnamo's, in every satellite
prison. Camp 6, the newest, most bputal facility at Guantdnamo, is all isclation cells.)
We US citizens will get a trial eventually - for now, But legal rights activists at the
Center for Constitutional Rights say that the Bush administration is trying increasingly
aggressively to find ways to get around giving even US citizens fair trials. "Enemy
combatant"” is a status offence - it is not even something you have to have done. "We have
absolutely moved over into a preventive detention model - you look like you could do
something bad, you might do something bad, so we're going to hold you,” says a spokeswoman of
the CCR.
Most Americans surely do not get this yet. No wonder: it is hard to believe, even though it
is true. In every closing society, at a certain peoint there are some high-profile arrests -
usually of opposition-leaders, clergy and journalists. Then everything goes quiet. After
those arrests, there are still newspapers, courts, TV and radic, and the facades of a civil
society. There just isn't real dissent. There just isn't freedom. If you look at history,
just before those arrests is where we are now,

10. Suspend the rule of law
The John Warner Defense Authorization Act of 2807 gave the president new powers over the
national guard. This means that in a national emergency - which the president now has
enhanced powers to declare - he can send Michigan's militia to enforce a state of emergency
that he has declared in Oregon, over the objections of the state's governor and its citizens.
Even as Americans were focused on Brithey Spears's meltdown and the question of who fathered
Anna Nicole's baby, the New York Times editorialised about this shift: “A disturbing recent
phenomengn in Washington is that laws that strike to the heart of American democracy have
been passed in the dead of night ... Beyond actual insurrection, the president may now use
military troops as a domestic police force in response te a natural disaster, a disease
outbreak, terrorist attack or any ‘other condition'.”

Critics see this as a clear violation of the Posse Comitatus Act - which was meant to
restrain the federal government from using the military for domestic law enforcement. The
Democratic senator Patrick Leahy says the bill encourages a president to declare federal
martial law. It also violates the very reason the founders set up our system of government as
they did: having seen citizens bullied by a monarch's soldiers, the founders were terrified
of exactly this kind of concentration of militias’ power over American people in the hands of
an oppressive executive or faction,

Of course, the United States is not vulnerable to the violent, total closing-down of the
system that followed Mussolini's march on Rome or Hitler's roundup of political prisoners.
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Our democratic habits are too resilient, and our military and judiciary too independent, for
any kind of scenario like that. ‘

Rather, as other critics are noting, our experiment in democracy could be closed down by a
process of erosion.

It is a mistake to think that early in a fascist shift you see the profile of barbed wire
against the sky. In the early days, things look normal on the surface; peasants were
celebrating harvest festivals in Calabria in 1922; people were shopping and going to the
movies in Berlin in 1931. Early onh, as WH Auden put it, the horror is always elsewhere -
while someone is being tortured, children are skating, ships are sailing: "dogs go oh with
their doggy life ... How everything turns away/ Quite leisurely from the disaster.”

As Americans turn away quite leisurely, keeping tuned to internet shopping and American Idol,
the foundations of democracy are being fatally corroded. Something has changed profoundly
that weakens us unprecedentediy: our democratic traditions, independent judiciary and free
press do their weork today in a context in which we are "at war™ in a "long war" - a war
without end, on a battlefield described as the globe, in a context that gives the president -
without US citizens realising it yet - the power over US citizens of freedom or long solitary
incarceration, on his say-so alone,

That means a hollowness has been expanding under the foundation of all these still- free-
Clooking institutions - and this foundation can give way under certain kinds of pressure. To
prevent such an gutcome, we have to think about the “what ifs”.

What if, in a year and a half, there is another attack - say, God forbid, a dirty bomb? The
executive can declare a state of emergency. History shows that any leader, of any party, will
be tempted to maintain emergency powers after the crisis has passed. With the gutting of
traditional checks and balances, we are no less endangered by a President RHillary than by a
President Giuliani - because any executive will be tempted to enforce his or her will through
edict rather than the arduous, uncertain process of democratic negotiation and compromise.
What if the publisher of a major US newspaper were charged with treason or espionage, as a
rightwing effort seemed to threaten Keller with last year? What if he or she got 1@ years in
Jail? What would the newspapers locok like the next day? Judging from history, they would not
cease publishing; but they would suddenly be very polite.

Right now, only a handful of patriots are trying to hold back the tide of tyranny for the
rest of us - staff at the Center for Constitutional Rights, who faced death threats for
representing the detainees yet persisted all the way to the Supreme Court; activists at the
American Civil Liberties Union; and prominent conservatives trying to roll back the corrosive
new laws, under the banner of a new group talled the American Freedom Agenda. This small,
disparate collection of people needs everybody's help, including that of Eurcpeans and others
internatienally who are willing to put pressure on the administration becsuse they can see
what a US unrestrained by real democracy at home can mean for the rest of the world.

We need to look at history and face the "what ifs". For if we keep going down this road, the
"end of America" could come for each of us in a different way, at a different moment; each of
us might have a different moment when we feel forced to look back and think: that is how it
was before - and this 18 the way it is now.

"The accumulation of all powers, legislative, executive, and judiciary, in the same hands ...
is the definition of tyranny,” wrote James Madison. We still have the choice to stop going
down this road; we can stand our ground and fight for cur nation, and take up the banner the
founders asked us to carry.

» Naomi Wolf's The End of America: A Letter of Warning to a Young Patriot will be published
by Chelsea Green in September
http://www.guardian.co.uk/usa/story/@, ,2064157,80. htnl Pgusrc=rssifeed=1
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. director reports on GTMO visit

Attachments: 070426 SASC Detainee Partial Hrng Transcript.doc

All:

Here is today's GTMO Bird.
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Attached below please find a partial transcript from today’s SASC hearing.

Panel 1

Honorable Patrick 3. Leahy <testimony.cfm?wit_id=63928id=2674>

Panel 2 .

Mr. Daniel 3. Dell’Orto, <testimony.cfmPwit_id=33878id=2674> Principal Deputy General
Counsel Department of Defense; Rear Admiral John D. Hutson, USN (Ret.),
<testimony.cfm?wit_id=6238Rid=2674> Former Judge Advocate General of the Navy; Mr, Jeffrey H.
Smith, <testimony.cfmiwit_id=6239&1d=2674> Former General -Counsel of the Central
Intelligence Agency; Mr. Neal K, Katyal, «<testimony.cfmiwit_ id=624081d=2674> Professor of
Law Georgetown University Law Center; Mr. Mark P. Denbeaux,
<testimony.cfmwit_id=62418id=2674> Professor of Law Seton Hall Law School; Mr. David B.
Rivkin, Ir., <testimony.cfm?wit_id=6242&id=2674> Partner Law Firm of Baker Hostetler

3ok R Aok ok
New York Times
April 28, 2007
Pg. 1
U.S. Asks Court To Limit Lawyers At Guantanamo By William Glaberson The Justice Department
has asked a federal appeals court to impose tighter restrictions on the hundreds of lawyers
who represent detainees at Guantanamo Bay, Cuba, and the request has become a central issue
in a new legal battle over the administration’s detention policies.
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Saying that visits by civilian lawyers and attorney-client mail have caused “intractable
problems and threats to security at Guantdnamo,” a Justice Department filing proposes new
limits on the lawyers’ contact with their clients and access to evidence in their cases that
would replace more expansive rules that have governed them since they began visiting
Guantdnamo detainees in large numbers in 2004.

The filing says the lawyers have caused unrest among the detainees and have improperly served
as a conduit to the news media, assertions that have drawn angry responses from some of the
lawyers.

The dispute is the latest and perhaps the most significant clash over the role of lawyers for
the detainees, "There is no right on the part of counsel to access to detained aliens on a
secure military base in a foreign country,” the Justice Department filing argued.

Under the proposal, filed this month in the United States Court of Appeals for the District
of Columbia Circuit, the government would limit lawyers to three visits with an existing
client at Guantdnamo; there is now no limit. It would perwit only a single visit with &
detainee to have him authorize a lawyer to handle his case. And it would permit a team of
intelligence officers and military lawyers not involved in a detainee’s case to read mail
sent to him by his lawyer.:

The proposal would also reverse existing rules to permlt government officials, on their own,
to deny the lawyers access te secret evidence used by military panels to determine that their
clients were enemy combatants,

Many of the lawyers say the restrictions would make it impossible to represent their clients,
or even To convince wary detainees — in a single visit — that they were really lawyers,
rather than interrogators.

Jonathan Hafetz of the Brennan Center for Justice at New York University, a lawyer who has
helped to coordinate strategy for the detainees, said the government was trying to disrupt
relationships between the lawyers and their clients and to stop the flow of public
information about Guantdnamo, which he described as a "legal black hole” before the courts
permitted access for the lawyers in 2004.

“These rules,” Mr. Hafetz said, “are an effort to restore Guanténamo to its prior status as a
legal black hole.”

The dispute comes in a case in which detainees are challenging decisions by military panels
that they were properly held as enemy combatants. The Justice Department’s proposed rules
could apply to similar cases that lawyers say are likely to eventually involve as many as 306
of the roughly 385 detainees now held at Guantdnamo.

Some of the detainees’ lawyers say the Justice Depaitment proposal is only the latest:
indication of a long effort o blunt their effectiveness, which they say was evident in
statements of a senior Pentagon official early this year. The official, Charles D. Stimson,
deputy assistant secretary for detainee affairs, resigned after he was criticized for
suggesting that corporations should consider severing business ties with law firms that
represented Guantanamo detainees,

Under the current rules, legal mall is inspected Ffor contraband but is not read. The lawyers,
who have security clearances, are presumed to be entitled to review classified evidence used
against their clients.

There is no limit on the number of times lawyers can visit their clients, Some say that they
have been to Guantanamo 18 or more times and that they have needed the time to work with
clients who are often suspicious and withdrawn,

Justice Department officials would not comment on the proposal, which is scheduled to be the
subject of a court hearing on May 15.

The filing used combative language, saying lawyers had been able to “cause unrest on the
base” and mentioned hunger strikes, protesis and discobedience. An affidavit by a Navy lawyer
at Guantdnamo, Cmdr. Patrick M. McCarthy, that accompanied the filing, said lawyers had
gathered information from the detainees for news organizations. Commander McCarthy also said
the lawyers had provided detainses with accounts of events outside Guantdnamo, like a speech
at an Amnesty International conference and details of terrorist attacks.

“Such information,” his affidavit said, Tthreatens the security of the camp, as it could
incite violence among the detainees.”
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