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CHAitTER OF THE DEFENSE ENVlRONMENTAL RESPONSE TASK FORCE 

Defense Enyironmental Response Task Forte 

In accordance with the provisions of the National Defense Authorization Act for Fiscal 
Year 1991, Section 2923, a Defense Environmental Response Task Force is hereby ordered as 
follows: 

L Establi5hment 

There is established the Defense Environmental Response Task Force. The Task 
Force shall be composed of the following (or their designees): 

A. The Secretary of Defense, who shall be chairman of the Task Force 

B. The Attorney General 

C. The Administrator of the General Services Administration 

D. The Administrator of the Environmental Protection Agency 

E. The Chief of Engineers, Department of the Aimy 

F. ·A representative of a State environmental protection agency, appointed by 
the bead of the National Governors Association 

G. A representative of a State attorney general's office, appointed by the bead 
of the National Association of Attorney Generals 

H. A representative of a public-interest environmental organization, appointed 
by the Speaker of the House of Representatives. 

II. FuDCtions 

The Task Force shall study and provide a report to the sCcretary of Defense for 
t:ransmittal to the Congress on the findings and recommendations concerning 
environmental restoration at military installations closed or realigned unda Title n of 
Public Law 100-526, as authorized under Section 204(a)(3) of that title. The primai'y 
objectives of the Task Force shall be to: 

1. Detumine ways to improve interagency coordination, within existing 
laws, regula.tions, and administtative policies, of environmental response 
actions at military in.stalla!ions (or portions of installations) that are being 
closed, or are 3Cbcduled to be closed, pursuant to Title n of the Defense 



Authorization Amendments and Base Closure and R.ealignment Act (Public 
Law 1()()..526); and 

2. Determine ways to consolidate and streamline, within existing laws and 
regulations, the ptaetices, policies, and administrative procedures of 
relevant Federal and State agencies with respect to such environmental 
response actions w as to enable those actions to be carried out more 
expeditiously. 

'Ibe Task Force may alw make recommendations regarding changes to existing 
laws, regulations and administrative policies. 

llL Administration 

All Task Force members may be allowed travel expenses, including per diem in 
lieu of subsistence, as authorized by law for persons serving intermittently in the 
government service (5 United States Codes (U.S.C.) 5701-5707), to the full extent funds 
are available. 'Ibe expenses of the Task Force are estimated to be $500,000 and shall 
be paid from such funds as may be available to the Secretary of Defense. Man-year 
requirements are estimated to be three. The proponent official is the Assistant Secretary 
of Defense (Production and Logistics) who will provide adminlstrative support through 
the Office of the Deputy Assistant Secretary of Defense (Environment). 

'Ibe Task Force shall be in place as llOOn as possible and meet as often as 
necessary (estimate is four meetings). The Taslc Force's final report shall include 
findings and recommendations concerning the environmental response actions at military 
installations closed or realigned under Title n of Public Law 100-526, as authorized 
under Section 204(a)(3). The Task Force should complete its work by October 5, 1991, 
and will terminate on November 5,1991. 

17 April 1991 



SECI'ION 2923 OF THE NATIONAL DEFENSE AUIHORIZATION ACI 
FOR FISCAL YEAR 1991 

Soun:e oC Funds for Environmental Restoration at Closin& Installations 

(a) Authorization of Appropriations-There is hereby authorized to be appropriated to 
the Department of Defense Base Closure Account for fiscal year 1991, in addition tO any other 
funds authorized to be appropriated to that account for that fiscal year, the sum of $100,000,000. 
Amounts appropriated to that account pursuant to the preceding sentence shall be available only 
for activities for the purpose of environmental restoration at military installations closed or 
realigned under title n of Public Law 100-526, as authorized under section 204(a)(3) of that title. 

(b) Exclusive Source of Funding-(!) Section 2(}] of Public Law 100-526 is amended 
by adding at the end the following: 

"(b) Base Closure Account to be Exclusive Source of Funds for Environmental 
Restoration Projects-No funds appropriated to the Department of Defense may be used 
for purposes described in Section 204(a)(3) except funds that have been authorized for 
and appropriated to the Account. The prohibition in the preceding sentence expires upon 
the termination of the authority of the Secretary to carry out a closure or realignment 
under this title. • 

(2) The amendment made by paragraph (I) does not apply with respect to the availability 
of funds appropriated before the date of the enactment of this Act. 

(c) Task Force Report-(!) Not later than 12 months after the date of the enactment of 
this Act, the Secretary of Defense shall submit to Congress a report containing the findings and 
recommendations of the task force established under paragraph (2) concerning: 

(A) ways to improve interagency coordination, within existing laws, regulations, 
and administrative policies, of environmental response actions at military 
installations (or portions of installations) that are being closed, or are scheduled 
to be closed, pursuant to title ll of the Defense Authorization Amendments and 
Base Closure and Realignment Act (Public Law 100-526); and 

(B) ways to consolidate and streamline, within existing laws and regulations, the 
practices, policies, and administrative procedures of relevant Federal and State 
agencies with respect to such environmental response actions so as to enable those 
actions to be carried out more expeditiously. , 

(2) There is hereby established an environmentai response task force to make the findings 
and recommendations, and to prepare the report, required by paragraph (1). The task force shall 
consist of the following for their designees: 



(A) The Secn:tary of Defense, who sball be chairman of the task fon:e. 
(B) The Attorney Oenezal. 
(C) The Administrator of the General Services Administration. 
(D) The Administrator of the Environmental Protection Agency. 
(E) The Chief of Engineers, Department of the Army. 
(F) A representative of a State environmental protection agency, appointed by the 
bead of the National Govemon Assoclarioo. 
(6) A representative of a State attorney general's office, appointed by the bead 
of the National Amciation of Attorney Generals. 
(H) A representative of a public-interest environmental organization, appointed 
by the Speaker of the House of Representatives. 



PROCEDURAL RULES OF THE DEFENSE 
ENVIRONMENTAL RESPONSE TASK FORCE 

Rule 1: The Defense Environmental Response Task Force was char
tered as a Federal Advisory Committee under Public Law 92-463 and 
shall comply with this Act. 

Rule 2: The Task Force's meeting will be open to the public. 

Rule 3: The Task Force will meet at the call of the Chairman or 
at the request of a majority of members of the Task Force. 

Rule 4: 'The Chair~an will designate a member to preside in his 
absence. 

Rule 5: The Chairman (or another Member of the Task Force pre
siding in the Chairman's absence) shall have the authority to 
ensure the orderly conduct of the Task Force's business. This 
power includes, but is not limited to, recognizing members of the 
Task Force and members of the public to speak, imposing reason
able limitations on the length of time a speaker may hold the 
floor, determining the order in which Members of the Task force 
may question witnesses, conducting votes of members of the Task 
Force, and designating Task Force members for the conduct of 
public hearings. 

Rule 6: A member of the Task Force may designate in writing 
another member to vote and otherwise act for the first member 
when he or she will be absent, or vote through his or her desig
nated Alternate. 

Rule 7: A simple majority of members shall be necessary to 
approve the report of the Task Force. 

Rule 8: These Rules may be amended by the majority vote of the 
members of the Task Force serving at that time. 
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Thomas E. Baea 
Deputy Assistant Secretary of Defense (Environment) 

Department of ~efense 

Mr. Thomas E. Baca assumed his role as the Deputy Assistant 
secretary of Defense (Environment) on August 1, 1990. !n this 
position, he is responsible for the development, management and 
coordination of environmental programs in the Department of 
Defense. He directs the Defense Environmental Restoration Pro
gram and budget to clean up hazardous waste sites on current and 
former DoD activities; he is responsible for the overall coordi
nation of the DoD natural resources conservation program and the 
supervision of the Armed Services Pest Management Board. 

Mr. Baca brings a wide range of experience to his present 
position. He has over twenty-five years of experience i the 
environmental area. He comes to the federal government from the 
University of Arizona, where as Associate Vice President for 
Administrative Services, he supervised several administrative 
departments. From 1986 to 1989, he was the City Manager for the 
City of Santa Fe, New Mexico, and from 1982 to 1986 he worked in 
the private sector as an environmental management consultant. 
Mr. Baca served as the Director of the Environmental Improvement 
Division for the state of New Mexico from 1976 to 1982. 

Mr. Baca received his Bachelor of Science degree from the 
University of New Mexico in 1964 and a Master of Public Health 
from the University of Minnesota. He is active in numerous 
professional and civil organizations and has served as Chairman 
of the Section on Environment of the American Public Health 
Association and as Chairman of the Section on Administration of 
the National Environmental Health Association. 



Richard B. Stewart 
Assistant Attorney General 

Environment and Natural Resources Division 
United States Department of Justice 

Richard B. Stewart is Assistant Attorney General for the 
Environment and Natural Resources Division, United States Depart
ment of Justice. Directing a staff of over 300 attorneys, he is 
responsible for the representation of the United States in liti
gation across the spectrum of environmental law, from hazardous 
waste and air pollution to clean water and wetlands, coastal zone 
protection, biotechnology, pesticides, and resource management on 
federal lands and the outer continental shelf. 

Prior to joining the Justice Department, Mr. Stewart was 
Byrne Professor of Administrative Law at Harvard Law School, 
where he has taught since 1971. He has taught and published 
extensively in the fields of administrative and regulatory law, 
environmental law, tort law, and federalism. Most recently, his 
work focused on the development of economic incentives for envi
ronmental protection and international and comparative environ
mental law. He is a graduate of Yale, Oxford, and the Harvard 
Law School. 



Earl E. Jones 
Commissioner 

Federal Property Resouroes Servioe 

Earl E. Jones has served as the Commissioner of Federal 
Property Resources Service (FPRS) for the U.S. General Services 
Administration (GSA) in Washington, D.C., since April 1984. 

FPRS is responsible for managing the Nation's multimillion 
ctollar program for the utilization and disposal of Federal real 
estate, a program of multibillion dollar potential. Previously, 
Jones was the Assistant Commissioner of the FPRS, Office of Real 
Property, from 1979 to 1984. Until transfer of the function to 
the Department of Defense in 1988, Jones was also responsible for 
the management and administration of the nation's multibillion 
dollar stockpile of strategic and critical materials. 

Jones joined GSA's real property office in 1962 as a realty 
trainee and served in a number of positions of progressive 
responsibility, including the Deputy Director of the Eastern 
Division from 1971 to 1976, and the Director of the Western 
Division from 1976 to 1979. 

A charter member of the Senior Executive Service established 
in 1979, among many honors earned during his career, Jones 
received the Presidential Rank Award of Meritorious Executive in 
1983 and the GSA Distinguished Service Award in 1984. He is 
actively involved in promoting agencywide community based volun
teer programs, including GSA's adoption of the Prospect and 
Buchanan Learning Centers in Washington, D.C. in February 1988 
under the Partnership in Education Program, and the establishment 
of the GSA Agencywide Volunteer Service Corps in 1989. Also, he 
is a participant in the ongoing D.C. Committee on Public Educa
tion project to upgrade the quality of education and school 
facilities in the District of Columbia. 

A former Army captain, Jones was graduated from West Virginia 
State College with a B.S. degree in business administration in 
1955 and attended Graduate School at the American University in 
Washington, D.C. 



Christian Holmes 
Deputy Assistant Administrator 

for Federal Facilities Enforcement 
U.S. Environmental Protection Agency 

Mr. Christian Holmes is currently the Deputy Assistant Admin
istrator for Federal Facilities Enforcement for the U.S. Environ
mental Protection Agency. He is responsible for the EPA's 
cleanup, enforcement and waste management at all United States 
Government agencies, particularly Department of Defense installa
'tions and Department of Energy nuclear weapons production facili
ties. 

Mr. Holmes has previously served as the Principal Deputy 
Assistant Administrator, Office of Solid Waste and Emergency 
Response at the EPA, Director of U.S. Trade & Development Pro
gram, Principal Deputy Assistant Secretary of State for Refugee 
Programs at the Department of State, and Vice President of a 
Fortune 500 Company. 

Mr. Holmes graduated from Wesleyan University in 1968 with a 
Bachelor of Arts. In 1982, he became one of the first five 
graduates in the history of the University to receive an Honorary 
Master of Arts Degree, in Recognition of Public Service Achieve
ments. 

Mr. Holmes was also the recipient of the U.S. Army Soldiers 
Medal for Heroism in 1971, the Arthur S. Flemming Award (given to 
the top five Federal managers) in 1978, the Presidential Merito
rious Service Award (highest performance award to Foreign Service 
Officers) in 1985 and 1987, and the highest performance award 
given at the EPA, the Environmental Protection Agency Gold Medal, 
in 1990. 



Major General Peter J. Offringa 
Assistant Chief of Engineers 

Headquarters, Department of the Army 

Major General Peter J. Offringa is currently serving as the 
Assistant Chief of Engineers, Office of the Chief of Engineers, 
the Pentagon, Washington, D.C. He has been assigned to this 
position since February 1988. 

As the Assistant Chief of Engineers, General Offringa has 
responsibility for program development of all military construc
tion , real property maintenance, and Army family housing at Army 
installations and facilities worldwide. Prior to this assign
ment, General Offringa served as the Deputy Director for Civil 
Works in the Office of the Chief of Engineers in Washington, D.C. 

General Offringa graduated from the U.S. Military Academy at 
West Point in 1961 and has earned a master of science degree in 
Applied Science from the University of California at Davis. He 
is also a graduate of the U.S. Army Command and General Staff 
College and the Air Force War College. 

He has held numerous responsible command and staff assign
ments both in the United States and overseas. His command 
assignments include serving as Commander and Division Engineer, 
Ohio River Division, U.S. Army Corps of Engineers, Cincinnati, 
OH; Commander, 130th Engineer Brigade, V Corps, U.S. Army Europe; 
and Commander, 17th Engineer Battalion, 2nd Armored Division, 
Fort Hood, Texas. 

His staff assignments have included serving as a Senior 
Fellow at the Executive Seminar in National and International 
Affairs, Foreign Service Institute, Rosslyn, Virginia; Director 
of Engineering and Housing, V Corps, U.S. Army Europe; Special 
Assistant to the Assistant Division Commander (Support), 2nd 
Armored Division, Ft. Hood, Texas; Staff Management Division, 
Office of the Chief of Staff, Army, Washington, D.C.; and Staff 
Officer, Office of the Deputy Chief of Staff for Operations and 
Plans, Washington, D.C. 

Among his military awards are the Legion of Merit, Bronze 
Star (with 3 Oak Leaf Clusters), Meritorious Service Medal, Air 
Medal, and the Army Commendation Medal. He is also authorized to 
wear the Parachutist Badge, Ranger Tab and the Army Staff Identi
fication Badge. He is also a registered professional engineer in 
the Commonwealth of Pennsylvania. 



James M. Strock 
Secretary for Environmental Protection 

California Office of Environmental Protection 

Governor Pete Wilson appointed James M. Strock to be Secre
tary for Environmental Protection for the State of California on 
March 4, 1991. This is an interim position, and the Governor 
intends to nominate him to be Secretary of his proposed "Cal-EPA" 
later this year. 

Most recently Mr. Strock was Assistant Administrator for 
Enforcement, U.S. Environmental Protection Agency. Appointed by 
President Bush and confirmed by the Senate in November 1989, he 
served as EPA's Chief law enforcement official. During his 
tenure, working under Administrator William K. Reilly, civil and 
criminal enforcement were at record levels, and he implemented 
significant reorganization. He placed particular focus upon 
invigorated federal facility enforcement and criminal enforce
ment. 

Previously he was Acting Director (1989) and General Counsel 
(1988-89), U.S. Office of Personnel Management; environmental 
attorney with Davis, Graham & Stubbs, Denver, Colorado (1986-88); 
Special Counsel, U.S. Senate Environment & Public Works Committee 
(1985-86); Special Assistant to the Administrator, U.S. EPA 
(1983-84); Special Consultant to Office of Majority Leader, u.s. 
Senate (1982-83); Instructor, Department of Government, Harvard 
(1980-81); Moderator, Producer, Lay It On the Line weekly televi
sion program (WDSU-TV, NBC, New Orleans, 1973-74). 

Mr. Strock was educated at Harvard College (A.B., 1977-78); 
Phi Beta Kappa; and New College, Oxford University (Postgraduate, 
1981-82; Rotary Scholarship). 1st Lt., USAR-JAGC (1987-). 

Mr. Strock is a former Member, Board of Advisors of Toxic Law 
Reporter (1987-89); Board of Directors of Youth Service America 
(1988-1989); Adjunct Fellows, Center for Strategic and Interna
tional Studies (1989). He received the Ross Essay Award of the 
American Bar Association (1985), and an EPA Special Achievement 
Award (1984). Mr. Strock is a frequent contributor to profes
sional publications. 



Daniel C. Morales 
Attorney General 

Office of the Attorney General of Texas 

Dan Morales took the oath of office as the 48th Attorney 
General of Texas in January, 1991, at the age of 34. 

He promised to be an activist Attorney General, exercising 
his Constitutional responsibility to defend state law, counsel 
state leaders, and protect the citizens of Texas. 

Morales began his public service career in 1983 as Assistant 
District Attorney for Bexar County. He served in that capacity 
until 1985, when he was elected to the first of three terms in 
the Texas House of Representatives. 

During his first term in the House, Morales was selected the 
"Outstanding Freshman" by the Dallas Morning News and received 
the "Outstanding Leadership Award" from the Texans' War on Drugs. 

He received numerous other honors during subsequent terms as 
a member of the Texas House of Representatives. The Dallas 
Morning News named him one of the state's "Seven Best Legisla
tors." The San Antonio Express News twice named Morales "Politi
cian of the Year," and the Greater Dallas Crime Commission twice 
selected him one of the "Top Ten Legislative Crime-Fighters." He 
has also received the "Outstanding Service Award" from the Inde
pendent Colleges and Universities of Texas. 

Morales has served as Chairman of the House Criminal Juris
prudence Committee and as a member of the powerful House Ways and 
Means Committee. 

The Attorney General is an honors graduate of Trinity Univer
sity, 1978, and Harvard Law School, 1981. 

He is a member of the boards of the Texas Lyceum Association, 
the National Conference of Christians and Jews, and the World 
Affairs council. He also is a trustee of Southern Methodist 
University in Dallas and Schreiner College in Herrville. 

A native of San Antonio, Morales is an Elder with that city's 
First Presbyterian Church. 



Don Gray 
Senior Fellow and Water Proqram Director 
Environmental and Enerqy Study Institute 

Don Gray joined the Environmental and Energy Study Institute 
as Senior Fellow and Water Program Director on May 9, 1991. Mr. 
Gray is involved in developing policy alternatives to prevent 
contamination of groundwater and to promote more efficient use of 
water resources. 

Prior to joining EESI, Mr. Gray served as a professional 
staff member, chief investigator, and staff director with the 
House Subcommittee on Environment, Energy and Natural Resources. 
Mr. Gray was responsible for the conduct of subcommittee's over
sight of all programs of the Departments of Energy and the Inte
rior, the U.S. Environmental Protection Agnecy, the Nuclear 
Regulatory Commission, the Tennessee Valley Authority, the USDA 
Forest Service, and civil works projects of the U.S. Army Corps 
of Engineers. 

Mr. Gray has also served as an investigator with the House 
Committee on Government Operations, the Senate Committee on 
Appropriations, the Senate Permanent Subcommittee on Investiga
tions, and the Senate Committee on Commerce. 

Mr. Gray is an honors graduate from the University of North 
Carolina, and received a masters from Princeton University. He 
was awarded the Woodrow Wilson National Fellowship, the Princeton 
University Fellowship, and the American Political Science Associ
ation Congressional Staff Fellowship. 
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DEFENSE ENVIRONMENTAL RESPONSE TASK FORCE: ISSUES 
Working Draft 
June 13, 1991 

Congress charged the Defense Environmental Response Task Force with making 

findings and recommendations on two categories of issues relating to environmental 

response actions at bases that are being closed: a) ways to improve interagency coordination; 

and b) ways to consolidate and streamline the practices, policies, and administrative 

procedures of relevant federal and state agencies in order to expedite response actions. 

Congress specified that the Task Force make recommendations within existing laws, 

regulations and administrative policies. The Task Force Charter provides that the Task 

Force may also recommend changes to those laws, regulations and policies. To assist the 

Task Force in its deliberations this paper identifies specific issues for potential consideration 

within the broad framework of the Charter. 
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ISSUE #1 

STATEMENT OF ISSUE 

a) To what extent may facilities on closing bases be used by non-military users 
while cleanup investigations or other cleanup activities are being undertaken 
by the Department of Defense (DoD)? 

b) To what extent may DoD transfer a base in parcels that exclude areas where 
ongoing remediation is necessary? How should such parcels be delineated? 

c) To what extent may existing or proposed land uses be a factor in cleanup 
decisions: 

i. if the site is on the National Priorities List (NPL)? 

ii. if the site is regulated under the Resource Conservation and Recovery 
Act (RCRA)? or 

iii. if the site is not on the NPL and is not regulated under RCRA? 

d) To what extent may the practices, policies and procedures for determining 
allowable uses of the land during and aner the completion of remedial action 
be consolidated and streamlined: 

i. if the site is on the NPL? 

ii. if the site is regulated under the RCRA? or 

iii. if the site is not on the NPL and is not regulated under RCRA? 

BACKGROUND 

Statutory Requirements 

Environmental Restoration 

The Comprehensive Environmental Response, Liability, and Compensation Act 

("CERCLA"), 42 U.S.C. §§9601-75, and the Resource Conservation and Recovery Act 

(RCRA), as amended by the Hazardous and Solid Waste Amendments of 1984 (HSW A), 
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§§42 U.S.C. 6901-69921<.. are the principal federal statutes governing the cleanup of defense 

sites contaminated by hazardous substances. CERCLA §120 specifically addresses the 

responsibilities of federal agencies. Under CERCLA §120(a), federally owned facilities are 

subject to and must comply with CERCLA to the same extent as nongovernmental entities. 

In addition. 10 U.S.C. §2701(a){2), specifically notes that environmental restoration activities 

must be conducted consistent with and subject to CERCLA §120. Section 120(a) requires 

EPA to use the same criteria to evaluate federal sites for the National Priorities Ust (NPL), 

the list of highest priority sites under CERClA, as it does for private sites. EPA interprets 

§ 120(a) to mean that the criteria to list federal facilities should not be more exclusionary 

than the criteria to list non-federal sites. ~ EPA, Listing Policy for Federal Facilities, 54 

B\d . .&g. 10520, 10525 (Mar. 13, 1989). 

CERCLA also establishes certain minimum procedures that must be followed when 

federal agencies transfer contaminated property. Section 120(h)(3) of CERCLA provides 

that when the federal government transfers real property on which any hazardous substance 

was stored for one year or more, or known to have been released, or disposed of, the 

federal government must provide a covenant in the deed. The covenant must warrant that 

all remediation necessary to protect human health or the environment with respect to any 

hazardous substance remaining on the property has been taken before the date of the 

transfer, and that the United States will take any additional remedial action found to be 

necessary after the date of transfer. 

Some entire bases are listed on the NPL, including five on the 1988 closure list. In 

other cases, only a discrete site within the base is listed on the NPL There are 
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contaminated sites on other bases, that are not listed on the NPL CERCl.A §120(a)(4) 

requires response actions on non-NPL sites to comply with state laws to the extent that state 

laws apply equally to response actions at non-federal facilities. Some bases contain facilities 

currently regulated under RCRA or state hazardous waste regulatory programs (or both); 

these facilities will need to be closed in accordance with those statutes. HSWA requires a 

treatment, storage, or disposal facility (TSDF) that has released hazardous waste into the 

environment to undertake "corrective action• to clean up the release. Where a base, or 

ponion of a base, is both listed on the NPL and subject to state-delegated RCRA 

authorities, conflicts may arise regarding a panicular proposed remedial action. 

Transfer of Land 

Other statutory authorities also apply to real estate owned by military depanments 

that must be considered in the context of transferring land at a base that is being closed. 

Section 204(c) of the Base Closure Act, for example, reiterates that the National 

Environmental Policy Act (NEPA) applies to the actual closure or realignment of a facility 

and the transfer of functions of that facility to another military installation. Other statutes 

impose procedural requirements; 10 U.S.C. §2662(a), for example, provides that the 

Secretary of a military depanment may not enter into certain real estate transactions, 

including leases and other transfers of property where the value exceeds $200,000, until 30 

days after he has submitted a repon of the facts surrounding the transaction to Congress. 

Title 10 of the United States Code, §2668(a), authorizes the Secretary of a military 

department to grant easements for roads, oil pipelines, utility substations, and other 

purposes including "any ... purpose that he considers advisable." 
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Under the Base Closure Act and the Federal Property and Administrative Services 

Act, a federal agency receiving property from another federal agency must pay the estimated 

fair market value for available facilities. ~ Federal Property and Administrative Services 

Act, 40 U.S.C. §571 -'.l_llil.; Section 204(b) of the Base Closure Act, Pub. L 100-526, 102 

Stat. 2627; Federal Property Management Regulations, 41 C.F.R. §§101-42 to -49. Excep· 

tions to this general rule are allowed for intra-DoD transfers of real property and if the 

Administrator of the General Services Administration and the Director of the Office of 

Management and Budget both agree. 41 C.F.R. §101-47.203-7. Regulations implementing 

this exception allow no-cost transfers for certain specified purposes including public parks 

and recreation areas; historic monuments; public health or educational purposes; public 

airports; and wildlife conservation. J.d.. In addition, the McKinney Act, 42 U.S.C. § 11411, 

requires DoD to give non-profit organizations that assist the homeless priority in leasing 

unutilized and underutilized property. 

Section 204(b) of the Base Closure Act requires the Secretary of the military 

department contemplating a property transfer to consult with state and local governments 

to consider any plan for the use of the property that the local community may have. Pub. 

L 100-526, 102 Stat. 2627. States and local governments are generally given priority over 

private individuals in acquiring surplus federal property. 41 C.F.R. §101-47.203-7. 

Issues Surroundin' Transfers and Conveyances 

Some bases identified for closure contain facilities that are in demand for non· 

military use. DoD may desire to lease, or otherwise transfer use of, such facilities to non

military users before the base is closed. In some cases the facility may be within an "area 
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of concern· identified by DoD as needing either investigation to determine the need for 

environmental restoration or actual restoration. The U.S. Environmental Protection Agency 

(EPA) and state environmental regulatory agencies will have different interests in the site 

depending on the state of knowledge about the site, the regulatory posture at the site, and 

the stage of the investigation or restoration. It may be necessary to limit or restrict the non

military use in order to ensure that it does not interfere with the ongoing investigation or 

cleanup. Differing controls or limitations on interim use of facilities may be appropriate 

during the phases of investigation and restoration. 

The procedures for determining interim and fmal uses of the affected land are likely 

to differ depending on whether the cleanup is conducted under CERCI.A, RCRA, or some 

other framework. In addition, the intended interim or final use of the land may or may not 

be a valid consideration in determining cleanup standards, depending on which of these 

statutes governs the cleanup decision. The extent to which planned land uses affect cleanup 

decisions is likely to be highly controversial. If higher levels of residual contamination are 

allowed after cleanup because, for example, the planned use is industrial, measures must be 

taken to ensure that future changes in land use do not expose the public to unacceptable 

risks from the residual contamination. 

Contamination on many bases is limited to relatively small discrete areas. One issue 

raised in such cases is whether the uncontaminated areas may be transferred as separate 

parcels, with the Department retaining the contaminated areas until remedial action is 

completed. 
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A corollary issue is how to define a contaminated area, panicularly where 

groundwater may be contaminated and the extent of that contamination <.ik. size, direction 

of flow, and speed of the plume) is unknown. It may be difficult to determine precisely the 

boundaries of an "area of concern" prior to completion of cleanup. Another related 

question is whether, and under what circumstances, DoD may transfer uncontaminated 

surface above contaminated groundwater, or contaminated surface above contaminated 

groundwater for which surface remediation is complete. Also, the issue of defining and 

transferring uncontaminated areas is complicated by the fact that activities during the 

remedial design and remedial action could reveal that contamination extends to an area that 

had already been transferred by easement, lease, or some other land use transfer 

mechanism. 

Restrictions such as prohibitions on well drilling or other subsurface activity (if 

subsurface contamination is an issue) may be appropriate. DoD could also sell or otherwise 

transfer parcels of propeny with a right of entry for monitoring or with other use 

restrictions. How restrictions are implemented will be critical to the protection of public 

health and safety, success of the cleanup, and resolution of future conflicts between the 

military department and its transferees. Restrictions on use are effective if they are made 

a part of the deed and "run with the land" so that later owners cannot extinguish or ignore 

them. Such restrictions also decrease the marketability of the land, making it more difficult 

to obtain purchasers. Lenders may be hesitant to lend money to purchase land which has 

had use restrictions placed on it. 
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Impediments to transfer resulting from threats of liability under CERCLA §§ 106 and 

107 cannot be ignored. Potential transferees (including lessees) of property from DoD could 

be considered "owners or operators" of a CERCLA site liable for the costs of response at 

the site. At Pease Air Force Base in New Hampshire, this problem was resolved by 

legislation providing complete indemnification to the State of New Hampshire and lenders 

for any liability associated with releases caused by the Air Force at the base. 

Indemnification will likely be a recurring issue, since agencies do not have the authority to 

indemnify a purchaser themselves. 

DoD has noted that bases may not be "nearly as valuable to the private sector" as 

they are to DoD. ~Statement of James F. Boatright, Deputy Assistant Secretary of the 

Air Force, before the Defense Base Closure and Realignment Commission, at 3 "(May 10, 

1991)). Moreover, the commercial real estate market is still in a slump, id. at 4, which will 

likely impede any large-scale transfers of property for some time. Factors that could affect 

the value of a particular piece of property at a military installation include: 

(I) impact of closure on local economy 
(2) ability of local market to absorb a large tract of land in a short time period 
(3) age and possible negative value of improvements on land 
( 4) availability of public benefit conveyances 
(5) set asides for wetlands, critical habitats, or contaminated areas 

ld. at 9. 

Other factors that may affect land values include the degree of encroachment of non-

military uses upon the base u. military flight paths, weapons uses, training needs that 

affect local communities); the condition of the base facilities and its improvements; the 

facility's suitability for other uses without significant expenditures; and the value of existing 

improvements that can add to a property's marketability. 
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OPTIONS 

a) Identify the circumstances in which, and the criteria and restrictions under 

which, facilities on closing bases may be leased or otherwise transferred for 

use by non-military users while cleanup investigations or other cleanup 

activities are being undenaken. 

b) Clarify applicable statutes, regulations and policies to indicate that portions 

of bases for which there is no contamination or likelihood of contamination 

may be transferred independent of contaminated parcels. 

c) Identify the differences in the policies, practices and procedures for 

determining allowable uses of land during and after cleanup when the site is 

on the NPL, a RCRA regulated site, or neither. Reconcile those differences. 

d) Reconcile and combine oversight and regulatory responsibilities under 

CERCLA and RCRA at bases being closed or realigned. 

e) Identify and develop criteria for the use of innovative real estate transactions. 

f) Identify and develop criteria for the use of conservation easements or other 

protections for ecological resources for certain propenies being sold or 

transferred. 

g) Develop a policy to govern the use of parcels within an "area of concern" 

during the time investigation and remediation is ongoing, including provisions 

regarding access rights, compliance with applicable health and safety plans, 

and subsequent transfers. 
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ISSUE #1. 

STATEMENT OF ISSUE 

a) To what extent may the practices, policies and procedures for detennining 
cleanup standards be consolidated and streamlined: 

i. if the site is on the NPL? 

ii. if the site is regulated under the RCRA? or 

iii. if the site is not on the NPL and Is not regulated under RCRA'? 

b) To what extent may the practices, policies and procedures for executing the 
cleanup be consolidated and streamlined'? 

i. if the site is on the NPL? 

ii. if the site is regulated under the RCRA? or 

iii. if the site is not on the NPL and is not regulated under RCRA? 

BACKGROUND 

The roles and responsibilities of state environmental regulatory agencies and EPA 

vary depending on whether a site is on the NPL, is regulated under RCRA. or neither. 

Each of these three legal categories provide distinct opportunities for consolidating and 

streamlining the cleanup process. In particular, the procedures for determining the cleanup 

standards for an NPL site will likely differ from the procedures for determining the cleanup 

standards for a TSDF regulated by a state that has received RCRA corrective action 

authorization from EPA Similarly, the procedures for implementing a remedial action at 

an NPL site differ from the procedures for carrying out a corrective action at a TSDF in a 

state that has a fully delegated RCRA/HSWA hazardous waste regulatory progranL 

Moreover, the procedures for determining and implementing cleanup decisions at non-NPL. 

non-RCRA sites may differ from both of these systems. 
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Two sections of CERCLA are directly applicable to the questions of determining and 

implementing cleanup standards at federal facilities. Section 121 of CERCLA, addressing 

cleanup standards, is the primary statutory authority for determining cleanup standards at 

all sites listed on the NPL Section 121 delineates the nature of the remedy to be chosen 

and requires that a chosen remedy protect human health and the environment. Section 121 

also provides that legally applicable or relevant and appropriate more stringent state 

standards (ARARs} may apply in determining the proper level of cleanup. 

As already noted, CERCI.A § 120 specifically addresses the responsibilities of federal 

agencies for cleanup of hazardous substances. CERCLA § 120(a} requires federally owned 

facilities to comply with CERCLA to the same extent as nongovernmental entities. 

CERCI.A §120(e)(2) provides that for federal sites that are listed on the NPL EPA plays 

a significant role in remedy sel~ction. The section directs the federal agency concerned to 

enter into an lAG with EPA for the "expeditious completion ... of all necessary remedial 

actions" at the facility. Executive Order 12580 specifies the procedures to be followed prior 

to the selection of the remedy by EPA. Exec. Order 12580, §10, 52 .E!:.d. Reg. 2923, 2928 

(1987). 

For federal sites not on the NPL, CERCLA §120(a)(4) mandates that state laws 

concerning response actions apply. Arguably, all of the procedures contained in the NCP 

may apply even to federal sites not on the NPL. Section 120(a)(4) raises the possibility that 

§121 guidelines on state standards must be followed even for those federal facilities listed 

on the NPL 

11 



Section 120(i) of CERCLA states that nothing in CERCLA §120 "shall affect or 

impair the obligation of any department, agency, or instrumentality of the United States to 

comply with any requirement of [RCRAJ (including corrective action requirements)." 

Section 120(i) states only that corrective action authorities apply to federal facilities; it does 

not specify the extent to which those authorities, found in RCRA §3004(u), will apply if 

CERCLA response activities are being conducted at the same time as corrective action 

activities at a federal facility. 

OPTIONS 

a) Identify the differences in practices, policies and procedures for determining 

cleanup standards under CERCLA, · RCRA and other applicable laws, 

including state laws; reconcile those differences. 

b) Identify the differences in practices, policies and procedures for executing 

cleanups under CERCLA, RCRA and other applicable laws, including state 

laws; reconcile those differences. 

c) Interpret CERCLA §120(i) in conjunction with §121 so that RCRA §3004(u) 

requirements do not delay CERCLA cleanup actions. 

d) Reconcile and combine oversight and regulatory responsibilities under 

CERCLA and RCRA at bases being closed or realigned. 
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ISSUE #3 

STATEMENT OF ISSUE 

Are there sites for which remediation is not technologically feasible, or for which the 
cost or remediation is simply prohibitive? If so, what uses, if any, can be made of 
such sites, and what mechanisms are needed to protect the public in perpetuity from 
the risks associated with such sites? 

BACKGROUND 

This issue most frequently arises at military installations or former military 

installations that are contaminated by munitions residue. There are many such sites around 

the country with some degree of contamination. Two installations scheduled for closure 

under the 1988 Base Closure Commission report, Jefferson Proving Ground and Fort 

George G. Meade, have significant amounts of munitions residue. For example, at Jefferson 

Proving Ground alone, it is estimated that more than 23 million rounds of munitions have 

been fired, and over 1.5 million rounds remain as high-explosive duds. 

Munitions residue that contaminates military installations exists in many forms. The 

simplest form is the inert fragmentation/casing which remains after the high explosive fill 

has detonated. On the other end of the spectrum are munitions containing high explosives 

that malfunction (duds) and may be on the surface or (most probably) many feet 

underground. Some munitions have been recovered as deep as 30 feet beneath the surface. 

With the proper stimulus, these duds may detonate. In addition to these two types of 

munitions are many other practice/training devices that may or may not contain an explosive 

charge. 
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The regulatory status of unexploded ordnance under RCRA and CERCLA is not 

clear. In fact, there are differing interpretations among EPA and the States of RCRA 

storage, treatment and disposal requirements for the manufacture, testing. handling and 

disposal of ordnance, munitions, and other weapons. DoD is currently pursuing an 

amendment to the U.S. Senate Federal Facilities Compliance Bill (S. 596) that would allow 

the development of alternative regulations to address the RCRA issue. 

Not every military installation, or part of an installation, creates a munitions 

contaminated area to the same degree. For example, several bases may all use one 

bombing range. At other bases, only small arms ammunition may have ever been used. 

Therefore, the scope of contamination may not be easy to determine, and a records search 

by the services may be needed in order to determine the location and extent of unexploded 

ordnance. However, records may be inaccurate or non-existent, especially for actions that 

occurred years ago. 

The feasibility and cost of remediation depends on the future intended use of the 

property and the level of cleanup necessary for the intended use. Surface clearing may be 

adequate for pastures or wildlife preserves. (Surface clearing has been proposed at Ft. 

Meade where munitions contaminated property is being considered for use by the 

Department of the Interior as a wildlife refuge. However, strict controls on human access 

will also be required.) DoD safety standards do not permit custody transfer of lands 

contaminated with explosives that may endanger the public, when the contamination cannot 

be remediated with existing technology and resources. Cleanup of the same property for 

residential or commercial use may be prohibitively costly, if not technologically infeasible. 
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---------

This is because more land must be excavated to recover dud munitions buried beneath the 

surface that may be detonated by construction and excavation. Clearing land of ordnance 

not only requires specialized equipment, it can also be very dangerous and extremely labor 

intensive. 

Where adequate clean-up for residential or commercial use is not feasible, DoD 

needs mechanisms to protect the public from residual risks on sites which are transferred. 

First, past land use (and potential hazards) must be clearly identified to future owners. 

Second, restrictions on future land use must be clearly identified to future owners and 

somehow retained with title for all subsequent transactions. Restrictions should be 

commensurate with the residual unexploded ordnance hazard. 

Even with restrictions on future use, liability questions remain. DoD is still liable for 

cleanup resulting from DoD activities prior to transfer. In cases where public access is 

restricted, what happens if there are trespassers or access is required for legitimate reasons, 

s.,g,, firefighting? Can DoD ensure that it will not be liable for contamination created by 

future users? 

Remediation costs are proportional to the depth of cleanup. This variability of cost 

is best illustrated by the estimated remediation costs for Jefferson Proving Ground (95 

square miles near Madison, Indiana) according to various levels of cleanup. 
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ESTIMATED COSTS FOR VARYING LEVELS OF 
EXPUJSIVE REMEDIATION 

(Estimates provided by Jefferson Proving Ground) 

CLEANUP LEVEL 

Surface Cl~>a~~up 
Restricted Cl~>a~~up 

3 Feet Deep 
6 Feet Deep 
10 Feet Deep 

Unrestricted Cleanup 
(Technology for unrestricted 
cleanup is currently not available) 

COSTS 

$550 Million 

$2.8 Billion 
$3.8 Billion 
$5.0 Billion 

> $5.0 Billion 

Special Concerns and Considerations 

Present DoD policy requires that plans for leasing, transferring or disposing of DoD 

real property where ammunition or explosives exists, or is suspected to exist, be submitted 

to the DoD Explosives Safety Board for review and approval. DoD regulations (DoD 

6055.9-510) specify that contaminated property cannot be transferred until "rendered 

innocuous." 

Restricting a cleanup to surface contamination may not ensure that the surface 

remains uncontaminated over time. Freezing and thawing of the soil and other physical 

factors may result in subsurface ordnance migrating to the surface. Therefore continuing 

remediation may be necessary, since all remediation tends to be temporary in lands which 

have been heavily contaminated by penetrating ordnance like aircraft bombs and artillery. 

The location of buried ordnance may not be known. Therefore, it may be difficult 

to certify that "clean" sites are in fact really clean. This has occurred at Jefferson Proving 

Ground where large amounts of World War II munitions were found in the course of 

excavating a supposedly clean area. 
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Ordnance cleanup is inherently dangerous. The need to characterize and remediate 

a site may conflict with requirements to minimize health and safety risks to cleanup 

personnel. 

In addition to lack of technologies to remediate the site, technologies may also not 

be available for conducting investigations of the site. For example, detectors may not be 

capable of detecting ordnance buried deep beneath the surface or in wetlands. 

The excavation required for a complete cleanup would likely generate significant 

undesirable environmental impacts. Removing 10+ feet of soil over a large area would 

generate impacts similar to strip mining. However, in areas heavily contaminated by 

penetrating ordnance, even this level of clean~p might yield temporary results, as ordnance 

items later work their way to the surface. 

In most cases, installations contaminated with high explosive munitions residue will 

not be suitable for commercial or residential use, not only because of the cost or lack of 

cleanup technologies, but also because it may be impossible to guarantee that a site is in 

fact "clean." 

OPTIONS 

a) Separate highly-contaminated areas from "clean" areas (known as "parceling"), 

so that part of the land that experienced little or no contamination might be 

easily cleaned, verified and released. 

b) Perform surface cleanups sufficient to allow activities where both cleanup and 

human access and exposure is limited,~. wildlife refuges or certain types of 

industrial activities not involving construction or excavation. 
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c) Establish mechanisms to protect the public in perpetuity from residual risks 

at sites where remediation is at a lesser leveL 

d) Retain title in DoD and designate the area as a wildlife refuge, bird sanctuary 

or similar use not involving public access. 

e) Use funds from the Base Closure Account to research and develop technology 

for explosive ordnance disposal. 
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ISSUE #4 

STATEMENT OF ISSUE 

To what extent can overlapping or duplicative regulator)' responsibilities and 
functions be combined or delegated to a single regulator)' authority? 

BACKGROUND 

Existing law allows EPA to delegate to states the primary responsibility under 

RCRA/HSWA for overseeing corrective action at TSDFs, but does not allow similar 

delegation of responsibility under CERCI.A to oversee remedial actions at NPL sites. The 

potential for delegation of corrective action oversight under RCRA is largely unrealized, 

since few states have met EPA's criteria for authorization. 

Although CERCLA does not provide for delegation of that program to individual 

states, CERCLA §121(f) calls for "substantial and meaningful involvement by each state in 

initiation, developments and selection of remedial actions to be undertaken in that State." 
. 

EPA's proposed revisions to the National Contingency Plan (NCP) in 1988 included policy 

options to allow NPL sites to be "deferred" to states to facilitate more rapid cleanup and to 

conserve the federal fund. Amidst growing controversy over this proposed expansion of 

states' role at NPL sites, the EPA Administrator informed a Senate committee in June 1989 

that EPA would defer action on this proposal, and the new NCP includes no such option 

for states. Nevertheless, many states take an active role in federal cleanups of NPL sites, 

often assuming "state lead" under cooperative agreements with EPA. Most states also now 

operate their own cleanup programs for remediating non-NPL, non-RCRA sites. 
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Delegation of the RCRA regulatory program to the states is intended to eliminate 

duplication of effort by agencies that have overlapping areas of responsibility. The 

argument is that delegation will expedite cleanups at TSDFs, including those located on 

bases that will be closed. Delegation of RCRA corrective action authority to more states 

might expedite cleanups at a significant number of bases subject to closure. When EPA 

delegates RCRA §3004(u) authority to individual states, it could perhaps adjust the 

delegated authorities to account for the special circumstances encountered at federal 

facilities. 

OPTIONS 

a) Determine why more states have no~ satisfied the criteria for delegation of 

RCRA/HSWA corrective action authority. If delegation is being delayed for 

reasons unrelated to the established criteria, remove those impediments. 

Assist states to meet the criteria. 

b) Consider the benefits of a single environmental agency (federal or state) 

having regulatory responsibility for all hazardous substance cleanups at closing 

bases. 

c) Authorize delegation to states of authority to oversee cleanup actions at NPL 

sites where the state demonstrates capability to do so. 

d) Reconcile and combine oversight and regulatory responsibilities under 

CERCLA and RCRA at bases being closed or realigned. 
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ISSUE #5 

STATEMENT OF ISSUE 

To what extent may proceeds rrom property transactions be used to rund cleanups? 

BACKGROUND 

The 1988 Base Closure Act (P.L 100-526) authorized closures to begin in January 

1990 and end by October 1995. The statute allows DoD to use the proceeds from the sale 

of land at these closing bases to offset the costs of such closings if the sale occurs by 

October 1995. 

Cleanup of many closing bases will extend beyond five years and final transfer of 

some portions of those bases, therefore, may not occur until after the five year deadline 

passes. Moreover, funds currently budgeted for cleanup of contaminated sites at closing 

bases are insufficient to clean up all such sites. Until fiscal year 1991, cleanup of 

contaminated sites at bases slated for closure was primarily funded under the Defense 

Environmental Restoration Account (DERA), DoD's overall account for environmental 

re.storation at all bases. DERA has $1.1 billion authorized for Fiscal Year 1991. In the 

National Defense Authorization Act for Fiscal Year 1991, P.L 101-510, Congress moved all 

funding for cleanup activities at closing bases from the Defense Environmental Restoration 

Program (DERP) at active bases to the Base Closure Account, which was provided with 

$100 million to fund the costs of cleanup at the bases on the 1988 closure list. Congress 

took this action because of its concern that cleanup at closing bases should not compete with 

cleanup activities at active bases for DERA funds under DoD's worst-first priority system. 
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Applying the proceeds from the property transactions to the cleanup of other 

contaminated sites would supplement the funds appropriated for cleanup and expedite 

cleanup of all such sites. For example, a trust account might be created with the proceeds 

from the lease or sale of land at a site, to be used to pay the costs of long-term operation 

and maintenance of a groundwater pumping and treatment system required as part of the 

cleanup at that site. 

An example of the use of a trust mechanism to fund future clean-up activities is 

found in the consent decree entered in connection with United States of America v. Stauffer 

Chemical Company. et aL Civil Action No. 89-0195-Mc, (D. Mass.). Pursuant to the 

consent decree, the parties allocated responsibility for conducting and paying for cleanup 

activities and agreed to the establishment of two trust mechanisms and an escrow account 

through which past and future cleanup activities would be financed. 

The defendants responsible for conducting future agreed-upon cleanup activities on 

the site agreed to establish a trust (the "Remedial Trust") and provide the trust the money 

necessary to ensure the uninterrupted progress and timely completion of the required 

cleanup work. These defendants will remain jointly and severally liable for any failure of 

the Remedial Trust to comply with the terms of the consent decree. 

A second category of defendants agreed to establish a second trust (the "Custodial 

Trust") and to convey to such trust title to their real property interests in the site. Under 

the terms of the consent decree, the Custodial Trust is responsible for managing the 

property, which includes: 
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implementing land use restrictions that would maintain the integrity and 

prevent the unauthorized disturbance of the caps and other structures that are 

to be constructed at the site as pan of the cleanup process. 

permitting access to the site for cleanup activities. 

subdividing the property and locating potential purchasers. 

negotiating and executing the sale or transfer of the property. 

arranging for the sale or transfer proceeds to be delivered to the escrow 

account established by the consent decree (the "Escrow"). 

If any property included in the site is unsalable, the Custodial Trust is to establish 

a funher trust to hold and operate the property in accordance with a plan developed by 

EPA in consultation with the Commonwealth of Massachusetts. The Custodial Trust is not 

to sell any real property included in the site until after certification of completion of the 

remedial action, except in limited circumstances where future cleanup and control of the 

property has otherwise been assured by EPA and the Commonwealth. 

The bulk of the proceeds in the Escrow are to be applied to reimburse the United 

States for response costs incurred prior to the entty of the consent decree and to reimburse 

the defendants responsible for conducting future cleanup activity for their respective costs. 

The defendants responsible for conducting and paying for future cleanup activity are also 

jointly and severally responsible for any failure by the Custodial Trust, any funher trust 

established pursuant to the consent decree, or the representative of the Escrow to comply 

with the terms of the consent decree. The Custodial Trust and its trustees are not to be 

considered owners or operators of the site property for liability purposes solely on account 
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Foreword 

D 3m pleased to provide the Congress with this repoh on the accomplishments of the 
Depanment of Defense Environmental Restoration Program (DERP~ for Fiscal Ye<ir • 
1990. This last fiscal year has seen steady progrds on all frpnts as w~ll ,as·1a continm:d 

mcrease in the level of activity under DERP. The primary focus of DERP continued to be tht: " 
investigation and cleanup of contaminated DoD sites and formerly used pro¢.nies. To th!s entj~ 
over 96 percent of the funds authorized by Congress for DERP in Fiscal Year 1990 w,;re appliea 

- I -- t. 
to Installation Restoration Program (IRP) efforts. Other significant DER~ effons included 
research and development, waste minimization. and mana~ement system. improvements. . 

DoD's first priority in the IRP is to identify and clean up those sites that present t~e.highest 
i 

risk w public health and the environment. By the end of the tiscal year, 89 DoD installations ar(d ' 
12 formerly used properties were included on EPA's National Priorities Listi (NPL). Remedi&I. 
Investigation/Feasibility Study work was ongoing at 81 of the DoD NPL installdtions and removal>: 
actions and/or Interim Remedial Actions had been conducted at 68 of the DoD NPL installatio~s ., 
by the end of Fiscal Year 1990. 

The total number of sites covered by the IRP increased ;by 20 percent in Fiscal Year 1990 .. to 
more than 17.000 sites at over 1.800 installations. These new sites are attributable t6·the.inclus•ion 
of more than 200 ::mailer installations. such as U.S. Army Reserve Centers, in the IRP. By the 
end of the frscal year. Preliminary Assessments h:1d been cpmpleted at more th~n 16,000 of these 
s.tcs and Site Inspections at more th:Jn 9.000 sites. Remedial lnvestigations/.Feasibility Studies ' 

I ' ' 
were: underway or completed at more than 5.400 sites and Remedial Actions ,had. been initiated 
or completed at more than 1.400 sites. 

; 

By the end of Fiscal Year 1990. IRP work had been completed and no funher a.c,tion is 
required at mon: than 6.300 of the sites included in the lf!.P. The majority oflthc sites retjuiri.i~ 
"'' further action represent instances where studres have shown that no threat to human hcalrh 

' . . 
or the cnvirunm.:nt exists and no remedial acunns arc necessary. Although studying s!Jcs tH~,t 
cvcrHuallv :~rc· found to p<lS<' no risk is a time·consuming process rctjuiring consiJcr:1bk 1 

. .. l .... • 

rc".tlUrn.·~. it is. an css~ntial :ti.."ltvily r~pr~.· . ..;t:ntin~ ~~~rtificant progress in the IRP. 

·\nntl!._·r tJh .. 'asun: til IHP prPJ.;rt::-.s i . .., m the arL':l ,,f mrt:ragcn~.:y cooperation. b~ring Fis.c:1J Y~.· ... · 
I'MO. lnkt:l~l'liCV :\t:t~'L'Illl'llh \\L'rr '-I~IIL·d \\ t!h EP:\ and the stat~:-; fnr 11 [),~() ~1.'1 

' • . • l 

nt,L!IL,llt>lh. biHl~~~n~ ilw 11'1,11 IHilllh·! ,,i tt!"-Lt!L~Itt'lh ,_,.jrh ... t~tll'd ;t:,.:t\':.'l!lt':lt ... l•'l q;_-: · 

~:1'.·' -!1·'.1!1•'1\ .111.1 ,·,,.,.:llllp l·· '! 111 .lli<!!ll<>l1 I it'k:!· ... dh! ·~:.::.· \1l'1;·\ .. L1!HL1··,'1 ·\:'!:.";'i':,"~i · ... ,:~ 



"'Global siewardshif' i.\· our shared rcsponsihifir.\ 
ami shared opportunity.·· 

President George !lush 

··I Jcj~·n.rc on(/ 1h(· t'JH'h IIIIHI<'fl! t.> no! >1!1 t'ilhc"' o1 

flropostf!on. Fo chouse h('/ln'<'!l rhcst' (; 
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finali;,·d h.;! ween i)ol) and I 2 ''"'"'in Fi.,cal Year l'!'!il. Thi' Jlf"l''"" ilhhtralc' tile cnlph:"'' 
DoD has placed Pn tkvdnping wnrkahk solutions lor sill' ck~uwp" in cnnp~..·ratinn with oth~._·r 

~..:ogni1.ant agencic:-. ~md the pub I ic. 

We also have made progress in \Cvcral related arc:IS under DERP: 

Our nJanag('mcnt capahilitic.\· lu.Jt·c hcen strotglhcncd rhrou:..:h JWrsonnc/ training ami 
imptD\'CrtiCtUs to sire tracking und priority se!flllg toot'\. 

Research and det:clopmcnt acti\·itit!.'l' lta\T rcsul!cd in hetter. more cosr~ejfecrin· 

ini'Csligalion and cleanup leclmiques. 

• Wasle minimization projecrs hal'e heen corrt{'lered ro reduce ha:ardous ><·as/e generation 
rares' at our uctive inslaltations. 

Through lhesc and 01hcr aclivilies, we have made significanl headway in building an 
environmental ethic wilhin DoD. The perseverance and commilment of our personnel. from the 

installation level up to !his Hcadquaners. have enabled us to lead the way among Federal 

agencies in the investigation and cleanup of our facilities. This t:onlinuing dedication to duty. 
bolh in the defense of our national security and in the proh::<:tion of our environment, will enable 

us 10 meet the challenges ahead. 

As wt: make th~ tran:->irion frorn the invl!stigarion of our sik':' to I he more ..:ost!y ckanup ph:asc. 
we nlthl ensure !hat our efforts arc properly focused to obt:1111 !he· grcat.:s! benefit possihl..: fnr 
our cleanup dollars. !\bny· d1alkngcs await u:-. in the upcominz;: yc~1r-;. Although'"~ have come 

a long way in the seven yc:~rs !hat DEf\P has c'istcd. we sui I h;l'.v' L1r!P go. The cottf'C we have 
chart~d fur rh'--: fotur;.: i~ sound and \'.'ill ensure: the adJ(cv~mcn! of uur crn:ironmcmal rc.::-.loratlon 

goals. 

The prn~ra1ns and ~tcli\ities presented In this rt:pnn pnwidc Cnnfn:s' and the public :1 
t..:ntHprdiL"tiSIVt: asst:ssmt.:nt of our .:ffnrts ro date and our pl:!:·p .. fnr thL' lutur.: \\·....: lodk f~_lnvard 
tP \\-'orkin{.! lugclh\..'r \Vilh all mvolv.:d p:trtics Ill ;,;onrinu!fl:,! tl11.· ,.:r!l!,:;d \\Pt"- ._·~.,ndt:L'h.:d thth L!: 

tJn~kr ()IJ\.1~. 

I h.•::: .. :·,I 

! ; 



, I 

The Installation 
Restoration Program 

-,~. 

i] he Installation Restoration Program (IRP) COr:Jfonns to the requirements of 
National Oil and Hazardous Substances Pollut'ion Contingency Plan (NCP). 
guidelines are applied in conducting investigation 'and remediation wotk in the ort)l>r·am 

The initial stage, a Preliminary 
Assessmenl or PA. is an instal
lation~widc !'tuLly ro determine •f 
sites are present that may po5c 
hazards to public heahh or the 

. environment AvaiJ,1blc information 
is collected on the source. nature, 
extent. and magnitude of actual and 
potential h:l7.arJous subsumcc 
rcit!aSi..':S :..~1 :>itcs on the installation. 
The next stl..'p. J. Site Inspection nr 
Sl. consi::ts nf s~11npling and anal
ysis to dctcnnith: the e.<tistencc of 
ac!Ual sile contamination. The mfor· 
m:.Hion g:.nhcicJ is used to !!Valuate 
rhc site ~Hid dctcm1inc th~ response 
action needed. Uncont;uninafcd sites 
Un nol prrx..:cl..·d to btcr stages of rhc 
IRY pro..>t:cs~. 

Ci.HH~uniu:llcd :..itcs arc fulfy 
invc::-;tigatcd 111 the Rcml'dial 
\fn\·t•sti~atioo/Fcasihi1ity Stud~ or 
RUFS. 1\hc Rl mav mdudr: a 
v:Jricly of si1~ rnvcsrig>~tivt:, s;un· 
plin;:. and ;ulalyltcal :~~;livlth:' 111 

dch.·nnmt: !he n;lturc. cxtcm .. md 
,I~Hdt<.':HK"r.: nl t.."llllf,tfi!Ul.l!!lll1 The 
ft•._u, >~I Ilk ,:•.d1u!t<\1l" 1•1 dl'l<"r 
lliHh.: !ht· thf.. i111ht..· ;..:;:ncr.tl J"PJ1t!l., 

li>>ll J•··~.:d i•\ !lh" ~ PIILHl!!tl.lllPH 

After agreement is reached with 
appropriate EPA and/or state lregu· 
Iatorv authoriries on how thb sir~ 
will - be cleaned up, Reniedial 
Design/Remedial Action! pr 

RD/RA work begins. During this 
phase, detailed design plans for the 
cteanup are prepared I and 
impkmcntcd. 

The notable exception to 1 thi~ 
sc'-lucncc involves Removal At:tions 
.and lnw·rim R~mcdial t\c

1
ti(llll' 

(IRAs). These actwns ffi{Jy h..: con
du~ted at any time during the1 IR.P 
!o protect pubhc health or cdntrol 
contaminant releases to the environ
ment. Such mcast:rcs may int;loc!~: 
pnwitlin~ alternate \.V:.ttcr suppll ... ·s tn 
j,)l,:ul rcs!Je:nt;;;, rcnHwm~ \:nn. 

ccn!r:th:d snurcc-; of t.'t)fll,unin,~mb. 
<.tr con:..tructing ·SifUt'turcs !o pre, vent 
lht' spn..:ad of >.THH~HHin:IIIOfl. , 

I 

The National 
Priorities list (NPl} 

EPA has established a 
Ranking Svst~<n (HRS). for .. . • '* . ' 
uating contaminated siles base<Jitrn: 
their._ potentia'! hazard to 
hcal!ti ond the 
Rcvist..:d Hazd.rd Ranking 

( HRS2) for Jvaluation ~f 
sites h~:; txcn' proposed b)' 
The applicotion of the HRS: 
Pr\/SI data, g~nerates a scor~ 
c:.H:h site eva(u.ated. The !lc'o·re ~ 

. . ' t:omput..;:d based on factors such· 11:> 
the ::l!HI..lUnt anJ loxicity of'lhc c.on~ 
t:uninant.; pr1.:.~cnt, rh<:tr pN~cntta'j_h; 
mobility in !_llc cn\·iron:ncnt. ,:h~._,.( 
~lv;ubhdny 111 pathw.1ys k•r luun':m- _.· 

n.p,1-..ur..:_ ;md r.l11: pro~muly 1•f i_>t.ip~:: 
ubtiun t'l..'n!t.'rs i:to !he site .~ ·;~ 

fllc \:PL 1$ 
1
:t CPntpiLni>~n or th~' 

•tl<.·, "''"'nrtr:_:! 2S) or hifhcr hy thl~ 

ll KS Su""h \llq~. ;m; fir"t ''"""'"' 
!.•r ,'\"t'!. h-.ttn~: Fulhmm!! d publt 
~"l:llllt"IH r'\:ru:-..1. prnp;•,t·d :"\('{ 
•li<-'"- :n.:., !-..· !11-..h·d iut.:J ;,n 

·-. f '! 111.1-. 
1 

t,.- d · L·: ,·, ~ 
! ' : .• ~ ; l' . : t 



The Defense Environmental 
Restoration Program 

[i he Defense Environment<ll Restoration Program (DERP) was established in 1984 to 
promote and coordinate efforts for the evaluation and cleanup of contamination at 
Department of Defense (DoD) installations. The program currently consists of two major 

elements: 

The Installation Restoration Program (IRP). where potential contamination at DoD 
installations and formerly used properties is investigated and. as necessary. site cleanups 
are conducted 

Other Hazardous Waste (OHW) Operations. through which research. development. and 
demonstration programs aimed at reducing DoD hazardous waste generation rates are 
conducted. 

DERP i~ managed c;;ntr:llly by 
the OtTu.:e of rht: S(crct:uy nf 
Defense_ Policy direction anJ ovcr
~ight of DERP is th~.: n:sponsih!lily 
of the D~pu!y Assislant S"Ccn:tJry of 
[.)cfcnsc {Environmt!"nt ). Each mill~ 
1:1r;' scrvn:c and th..: Ddenst: Log:ls· 
lH.::-> Agency (DLA} an.' n::-.ponsihh: 
for program impkmt:malion at fth.:ir 

t n st :Jll:ll ion:>. 

Dr:p;1rtm~.::nt ·:.. Env:ron:11t.:ntal Rcs
tor~tinn Progr:..tm within the over~ 

all fr:.unt:work of SARA anJ the 
Cornpr~hr.:nsivl..' E.nvironmcnt:.~l 

l{~;;:punsl'. Cnmpcns~Hion, anJ Li:..t

~itit) ''"'of tYoO (CERCLA). The 
D~fcnsc Apptl)pri:.ttions .-\C! pro
vak-.-: fun ... hn;: f,)r DERP. 

Pn.:v1m15.!y. DERP a(tivHit:.., 

~ 

.'l 
0 
0 

0 
~ 

0 

~ 
"' 

1000 

800 

6C:J 

'00 

~00 

DERP Funding 

Th .. · Supt:rfun~l :\tJll'ndm~.·m, ;~nd 
}(\.',lU!hPl 1/~l(l{lll :\1..'! '1f \ .J)-\h 

tSAR:\ 1 prn1.1dt: (otH!Illltll~ ~llll~\llf 

rt~ (ur tht• St:t.'rt'l:uy PI !)~,_•It'll>~ !~> 

\·,rrr> nul llih prnj!LH~t m L···o~tdl.r 
;,,,n ·.~11h tlw l·.S Fn~t•·'lltlll'ltl.t\ 

l't••[\'L'IIIIr\ :\~l'th:~ lFi'\1 L\:',\1 

:t·.~.- r ~idn I ~.-.so •"l \;:;·\·r::::J.! 

uKludt:d UuJld!li!! Dcmnlt!l\1!1 :111d 
lkhn" Rt:mnv:ti!BDDRl ;!fld h;11. 
ardl'U' \~;1,11.' d:~;~,lc-,!1_ s~~ B[)[)l{ 

~1((1\ \Iii.:\ h;t\ C rt<:~tl >.Y>Ild\h.'!L",j 

on,!cr <ht· pr•':-!f.lill :-.tn,·~,.· l·Y s 

1'·'--t:J'-•· 1:1c.:l~<·r !'rl••r!l> lk)' .uh; 
l)j J\\' j'l•'!';\ h IV<!llll~'d lhl· L!ih\-. 

...;nn.~.11h lu;.n~~··H-. ·.~.~~:l· .!~>!'•"-,: 1 

s-1 es es s7 a~ &9 ;o 11 
f,<;;c.Jl Ye.lr 

;· .. 1.::111 .. 

, • ,H<' , \l:tl'll!!'. lun·~~-.! !h;oq:~·h 

. ' :. 
' ~' ' 

·'!' 

DERP funding has grown steadily. from S 150 
mi!hor. 1n 'FY 8.1 :o :nore lhJn $1 bdhon !fl FY 9· 



--,--

lns1allatlons 

-' Sites 

-_•IRP Activity Levels 
Have Increased 

· SlgnlflcanUy 

The number of installations 
included in the IRP has increa.'ied 
steadily since the inception of the 
program. Consistent with the De
partment's worst-ftrst policy, em
phasis initially was placed on large, 
industrial facilities with the highest 
probability for contamination. 
Effons expanded yearly to include 
smaller installations with lower 
hazard potentiaL In addition, instal
lation reassessments initiated to 
satisfy SARA requirements identify 
additional sites not previously in
cluded in the program. h is antici
pated that Resource Conservation 
and Recovery Act (RCRA) correc
tive ilction permits will continue to 
increase the number of IRP sites as 
these permits are issued to DoD 
installations. 

87 88 89 90 

A seal Year 

~i 110000'- --
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! 

Hy FY X9. 1-4.401 sit~.:"s at I.Yn 
insl<lllations had been idc.:ntifi.cd. In 
FY 90. these numbers increased to 
17,482 sites at 1.855 installations. 
The installations added in FY 90 
were small. nonindustrial propenies. 
In addition to sites associated .with 
these newly added installations •. new 
sites were defmed at installations 
already in the IRP due to recla.<
sification of contaminated areas into 
individual sites and inclusion of 
new sites at installations already in 
the program. The recent program 
growth trend has begun to level off 
and is expected to stabilize over the 
next few years. 

The number of install:itions 
lisred on the NPL_ also increased 
dramatically in FY 90. At the end 
of FY 89, 41 DoD installations 
were listed on the NPL and another 
46 were on the proposed list. By 
the end of FY 90, 89 DoD instal
lations were listed on the NPL and 
none remained on the proposed list. 
(Because EPA has divided 6 of 
these installations into 2 NPL list
ings each, 95 DoD installation 
listings appear on the Nl'L) 

lAGs Are A Critical 
Step in the Cleanup 
of NPL Sites 

SARA requires that an Inter
agency Agret:ment (lAG) be 
reached between EPA and DoD 

· within 180 days after completion of 
the Record of Decision (ROD) for 
each NPL-Iisted facility. The I ROD. 
a public document explaining wh1ch 
cleanup alternatives will be usc:d at 
an installation. mills the c6mplc· 
tion of the RlJFS. The 'ompletcd 
lAG provides J dct:1ilt·d m3.11J~C· 

mcnt pl.lil for the cffL"L'IIVC' dc.l.Ilup 
of the- LKility. 

I'· 

The involvement of EPA and 
. . r • . . 

state authont1es an prepanng the.~ 

lAG ensures th1eir concurrence, and 
therefore, enhances the public credi
bility of the course of action taken 
by DoD. The lAG also provides a 
strong management tool for resolv
ing issues risiri.g from overlapping 
or conflicting jurisdictions. 

The lAG negotiation process 
involves the applicable DoD com
ponent and both the EPA regional 

I • 
office and state environmental 
authorities. Th1: identification and 
resolution of issues typically takes 
several months. Once the panics 
conclude neg?tiations, the agree
ment is signe4 and made available 
for public cOmment. Comments 
received are considered and appro
priate changes are made before the · 
agreement goes into effect. Revi
sions to four i [AGs were made in 
FY 90 in reSponse to comments 
received from' the public. 

The Department recognizes the 
advantages o~ involving all panies 
well before the lAG is requin!d 

' (i.e., before the ROD). Accordingly, 
DoD has involved EPA and the 
states in the IRP process from early 
assessment and char.Jcterization 
through fmal; cleanup of the site. 
The Departm~nt seeks a cooperative 
and collaborhtive ongoing effort 
with all parties to avoid discovering 
problems late in the process that 
could result in costly ddays. The 
early establishment of good work- · 
tng relation~hips also resolves 
potentially duplicJtivc anJ possihly 
conflicting regulatory n:quircrnc..·nts 
);!OVL"nHng cleanup. such as th,)sc 
that \loo,.'L·ur l"'L'tu:cc-n C:ER.CL:\ and 

' 
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The onkr in whidt Dol) COHw 

ducts IRP projt:.:l n.:Livitics is hast:d 
on a policy a-"•dgning the highcs! 
prioritic,o.; to :..itt:s th:.1t represent the 
grcalcst potenti<.tl puhlit: henlth <.~nd 
enviromm:ntal h~1zartis. Top priority 
is a:;signed to: 

Removal of imminent threats 
from haz.ardnu!; or toxic sub· 
stances or un\!xploded ordnance 
(UXO) 

Interim and stabilization mea
sures 10 prevent site deterioriza
tion and :Jchieve life cycle cost 
savings 

RI/FSs at sites either listed or 
proposed for the NPL and RD/ 
RAs necessary w comply wlth 
SARA. 

Anticipating the need to refine 
prioritil!.s as the DERP matures and 
a large number of sites simultane
ously reach the costly cleanup 
phase, DoD developed the Ddcnse 
Priority Model (DPM). The DPM 
uses RI data w produce a score 
indicating the relative risk to hum:m 
health and th~ enviwnment prc
scnteu hy a site. The model 
considers 1hc following s:i!c 
c har:ll:te ristl.:s: 

H;u.ard ih~ t:haractcristi....::~ and 
((llh:Cntf;tllfHl.'> of COrll:lminan!S 

I':HhW;t: !h~ J)!•k'!ll!:ll Ji\r I,.'O!i· 

tatlHJ::tnl ICHI"!'Llri 

t'!n-. rt..,k !•.~,,·,! .:pp11•.~< h ;l·~·~~~:rntl'• 
tfw 111~~\;.(!,t1h\' •>l !11•+ .1•1;:' l'lJ}llh 

l'L .;, .... :' : 

In i;Y :SII. I Jul) t'll1Hpkll·d d,·\ ,·1 
oprw.:nl ol lht· DPM. [Jol) >OIH'rll·d 

J..:Onlm~rHs from EPt\, lth· st;~tt·s. 

~nvironnh.:nLll nr,t;anizatitttr:\. ;md 
lhi.: puhlic ln r~:->ponst: to t·onHlK'nls 

rt:celv\!d. the mot!cl was rcfint:d. h1 
addition, the model ha:-; OCcn awn· 
mated to facilitate scoring,_. 

DoD compom:n1 personnel h>~ve 
hecn trained in the usc of DPM and 
have scored more than 250 :-:ites 
where RD/RA activities. could bt! 
initiared in FY 90. In this first year 
nf irnplcmcntation. scoring h:sults 
were used primarily to identify 
scoring difficuhics and gauge modd 
~rfonnance. 

In preparation for the FY 9\ 
program scoring ctTon. further 
improvements were made to DPM. 
Most significantly. the methodology 
used to calculate toxicity of con~ 
taminanrs was changl!d to reflect 
more accurately actual toxicity data. 
Previously. surrog;:ue values were 
calculated relative to the chemical 
henzo(a)pyrene. In addition. all 

: . . '. 

tllltllfll:llt!lll f,ll r•llt!;lllllli:Ul! t'!Ut.H 

t<.:ri:.iK.-. L:lli\Ltull;d in !lu: l H'\.1 
..:ht.•mi;.'al\ t.lat:t ba:-...: w;t ... up<l<th_·d. 
This updal~ w;1.'> .:onduch.:d iH t:ttt1p

~ratlon with EP,\ lo t:nsur~ ~on .... i-.;~ 
tency in methods. The DPM d:11:1 

h:t'>l' currently cnnwins nwn.· liurt 
2P.(l chcmi~.:ab, in..:lutling expln~lvc-:. 
aml radiologiGib. Other improve· 
mcnts tn DPM indutll.!' clarification 
t'f terms and increased user l'rlo::mlli~ 
ness of the auwmated version. 

In the summer of \9<JO. scoring 
was accomplish~d for ne~1rly 300 
sites. wht!re RD{RA work could tx.· 
initiated m FY 9 L A quality 
assurance review indicated that site 
scores were more reliable th~ln la:;t 
year due to increased experience 
with the model and improved 
scoring guidance. Confidence i~ 
expected to increase each year the 
model is applied. 

The Dt!partment h~ts a continuing 
dialo!!ue with EPA and states on 
DPM~ During FY 91. DoD intends 
to continue to improve DPM and 
rrocced with full imph;mcntation. 

.• ,. ;;:lj',•'"' . 



Installation Restoration 
Program Status 

ij he lnstalbtion Restoration Program gained signiticam momentum in FY 90. By the end 
of the f•scal year. 8.689 projects were actively underway at sites throughout the nation. 
In keeping with the Department's worst-first policy. con;;idcrable effort has been focused 

on the 89 DoD installations included on the NPL. Sixty-eight of the 296 remedial activities 
implemented to date (removal actions. Interim Remedial Actions. and final Remedial Actions) 
have been at NPL sites. 

IRP Status by Program Phase 

COMPlETE 16)75 
UNDERWAY 658 
FVTURE 48 

COI.<?LETE 9.625 
UNDERWAY 1.25J 
FUTURE 935 -~-. 

CO.:PtETE 91 b 
UNDERWAY .!.51 i 
r:::jl1JEf: 1 S-!0 

PA 

Sl 

AO 

\ 
j ., 

The end point for lRP >ites is 
closeout. A dosed out site is one 
where no further actions are con
sidered appropriate and no further 
response action is pbnned 
(NFRAP). NFRAP i; a rclati,cly 
new Superfund Program term lh:H 
wJ<> incorpor:l!c:d into the 0:CP 
fin;J] rule in ~brch i\JtJO. Th<: 
primary criterLl for NFRAP is a 
detcrminJtion that the sit!.! do~' 
not pose a ,Signific:.uu thr~at tn 
public health or chc cnvironm,:n;:. 
NFRAP t.kcision~ c;lfl be mad~ ~t 
~my point in tht: lRP prt!t:t..:ss. hu! 

must be documented and may be 
reversed if future information 
reveals that additional remediat 
activities are warranted. 

This year marks the initiation 
of NFRAP "'an indicator of lRP 
progrcs~: .. At the end of FY 90. 
6.361 sites, or more than 36 per· 
cent. were in the NFRAP cat~:

gory. Closing out thc~e sites h::h 
required considerable resource 
c:tpcndirures and represents sig
mfic:HH real progr.:s;; m th<..: IRP. 

Installation Restoration PrQgram . 
of lnstallallans and Sites 

Number of Number of SUes Aequlnng 
~rvicf! lnstallatJons Slt4~9 No Furthe-r AcUon 

Army 1,266 10.459 5.036 

Na· .. ;y ?<0 ... -·~ 2.253 775 

.\.: F:'r···· . ~ ~ ; ' 4:513 J~8 

;l " :-:s·," 

.. . ::C 



In Jun~ 19XX. the D~partment 

completed negotiatiOn of lAG 
model language for N PL sites with 
EPA. The Office of the Deputy 
Assistant Secretary of Defense 
(Environment) (0DASD(E)) subse
quently issued guidance to the com
ponents concerning the state role in 
the lAG process. Nationwide. the 
negotiations simultaneously accckr
ated. Workshops were held with 
EPA and state agencies to refme 
site-specific language for the agree
ments. Training sessions for DoD 
personnel who will negotiate agree
ments also were held. 

Negotiations with state agenc1es 
revealed concerns, especially re
garding funding and jurisdictional 
matters of RCRA versus CERCLA. 
These and other issues are con
tinually being discussed to settle 
such difficulties. 

The progn:ss already made is 
evident from the number of lAGs 
signed and nearing completion. By 
the end of FY 89. 19 lAGs had 
bc~n signed for DoD inst~dlations 

proposed and fmal-listt..:d on the 
NPL. By the end of FY 90. 51 
lAGs had ~en signed covering 
DoD NPL installations. In addition. 
anotha 3 I 
Of th~se. 

l'\HllpktiL HI. 

ciated w1th 

lAGs WL:re unden. .. ·ay. 
I:-\ lr\Gs were ncar 
Tnt:d IR..P costs ;Jssn
signed 1:\Cs is 53.27 

hillion. These costs include past 
IRP costs along with future bud
gt:t::uy estimates for continued in
vt:stigatinn and cleanup nf the sites 
at inst:Jil.ltltHIS v. here ;m I:\(; ~~;,.., 

tx:e11 fin.tiL/nl. 

' ~-y 
f ··-_,-A--· 
\.'-.. /)' 
'~--

1988 

(~--;~ 
1989 

t990 

Si 
1B 
13 
7 

percent of the Defense Environ
mental Restoration Account 
(DERA) costs was developed. This 
procedure was developed through 
lengthy negotiations between DoD 
and the Association of State and 
Territorial Solid Waste Management 
officials. the National Governors' 
Association, and the National Asso
ciation of Attorneys General. Cur
rently, only active DERP sites are 
eligible under this program. 

These negotiations resulted in the 
development of a moJcl Defense 
and State Memorandum of Agrc~
ment (DSMOA) (54 FR 31358. July 
~S. 19S'I). The DSMOA not only 
addresses state agency support at 
NPL sites. but ~dso outlines the pro
cess t't•r work at non-NPL sites. 
Alon~ with non-NPL rt:imhur:-;c
rnent. the DS.\10:\ prnviJcs J pro
cess fur DoU ~md the st:.ttcs to 
resolve technical disputes before 
judicial remedies an: sought. The 
dispute resolution process is ncccs
san.·. ;1...; most nllll·SPL v.nrk ..;hnuld 
11•1t rt'tjLHn: ;1n; "''rl !If l1'nn.LI 

.1)-.:fl"Cillefll IP .ll ... ·,,mpli'-h ..:Jcuiiii''
J"!Jc llS\.1()..\ .d"'' 1!1\·huk..: pr•• 
'l'-l•'lh rt·rk, 1111~ !ht· \~ dllll;.:_:IC'-'- ·d 
::1,· ·,J.,~t· t" ·", :·;'' 1:\\· I >l'\1 .•.. 
1 ), .[ ) ·. I I H"l I \I~\ . 

,:, ····•:. 

- S<jned lAGs 

lAG Status at 
NPL Installations. 

- lAGs Near Completion 

c==J lAG Negot•at10ns Underway 

c=J No Aa10n 

(USACE). has been designated as 
the DoD Executive Agent for 
receiving, processing, and moni
toring CA applications. Each CA 
covers a 2-year period. 

TheCA provides funding at both 
the NPL and non-NPL sites within 
a state. The states' reporting re
quirements are minimal and allow 
them to transfer their oversight 
funding between installations. Pa...<.;t 
costs incurred after October 17. 
19R6 (the date SARA was enacted) 
:.tlsn arc cov~rcd in the CA. Cur
rently. past costs at non-NPL sites 
only can be reimbursed through the 
CA. 

All states and tcrritori~~ havt' 
bct:n cont.Jcted and encouraged to 
rarticipatc in the osr-..10.-\ pro~cs~ 
Favorable responses h;n:e Peen 
received from more than -10 :-;t;lll'S 

:u1d territories. DoD s1~ned I~ 

DSMOAs and II CA..., 1n FY qn. 
tnt:.Jiin~ S7 .5 milium. 

The progres:-. llt:tde 111 f·Y ll() 111 

prcp.11111).! DSMO:\·. and ( ·.-\, reprc

'cnh '-l.~nlllc:HH at.:htevcmcnt" th.tt 

\~!II cnh.lnLe Ll"''J"L"r;L!Jtlll .1111•'11~ 

\ l,,j)_ Fl'·\. ,11\ol ··l.lh" .HIIh••fl\1<'' 

l"!tt" ("'-.t.d•li'-hll\t'lli <>! I..\ I; I.·\ .III•! 

I 1 ...... _\1\ ).\ l)lp,j.-!• .II!.: 1:1;" "1 1:111 1." ,,: 

! h.j) .Lilt! '-:.11 · ;"·; ,•fill 

' . \ t"l• '!'rllt'll: ! . 
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RllfSs Underway 

or Completed 

Restoration Progress at DoD NPllnstallations as of September 30, 1990 

By the end of FY 90. PAs had 
been completed at 16,776 of the 
17,482 identified IRP sites. Sis 
h:.~d been completed at 9.625 of 
tht:s:c sites. Ra~ed nn PA/Sl work 
completed to dote, approximately 
65 percent of the Department's 
sites have been found to require 
further investigation in the RI!FS 
phase. 

By the end of FY 90. Rl/FS 
efforts hadb~cn compkt~d al 916 
of the sites n:quiring sut:h invt!s
tigations. RifFS ac1ivities ar...: 
either complete or underway at 7H 
percent of !h.; -:itc~ where they ;1n: 

nccd::d. ,\ :-;ignifi~..":ant increase.: in 
compkttons is t.'\fH:t:tcd durin!! 
FY 'II. 

At the end of FY 90. 4,059 
remedial activities were knOwn 10 

be needed at IRP sites. Of these. 
2'90 had been completed and 
1,191 were underway. During 
FY 90, 428 remedial activities 
were undertaken at 238 inStalla
tions, The number of actiOns is 
greater than the number of instal
lations~ as more than one r).pe of 
aclion was taken ar some hf the 
Installations. 

gains in luation and 
up of NPL l'i~e~ in FY 90. Com• 
pleted PA ac1tv11oes at ltsted N'Pil 
installation~ increased from sl (ci 
89, while the number of Rl/f·S·s' 
underway i:·ncreased from 4l'·to 
B I. Further! the number of instal{;.,:,. 
lations at which IRAs were ·ta~:e;{-_: ·' 
increased fJpm 30 to 68 in,FY ~O.i 

. r· ., 
FY 90 alfo saw the comp1eti~Q.n·.· 

of RODs at the following,'N•PJ 
installationS: Tinker Air Foice! 
Base (AFB)I'n Oklahoma, Qgden 
Defense Depot in Utah.- W'est 
V. · · o't w k · ~d,. tre.1n1a n nance or ·s; an 
For; Lewis lin Washing.ton. {A; 
ROD had be,en completed' for{~"' 
Concord Na.val Weapons Sta!i~?ri\ 
in FY 89: however. this instal•l'a· 
tion was re~oved from rhe ptb~· 
posed NPL in FY 90)_ This pr<jg~ ,. 

ress renects; the e",'phasis.' £J;?Dl>' 
places on_hogh -pnortty lRP S)les. " ___ #~, 



In split: ol !h.: I·Y 1Jf! pnl,!.!l't::-'

n::gist...:r..:d i11 ;dl ph:l-,t.":. qf till· 

IRP, tht: twrni'H.;r of cnrnpkit:d 
RIJFS and KD/Rr\ :u;!tvitic~ n . .:
portcU is lower !han in FY !\'). 
This is not indic.:atlvc of loq 
ground. hui of improvt:d tr;u.:k1nz; 
of actual site prHgrcs.s and th~.: 

resulling rcdassific:Hton of sev
eral sit~Cs, 

A centralized IRP status track
ing system w<Js adopted by all 
Department components in FY 8Y. 
The accompanying rt..:·t:valuation 
of project status conducted over 
the last 2 years used more strin
gent criteria fordctennini ng when 
a program phase is complete. This 
resulted in several sites being 
removed from comph!1e stalus 
and recategorized .as underway or 
awaiting further action. 

· . Summary of FY 90 Rejijijdlah\ctivliies . · . 
Summary f~r aiiiRP Installations 

Number of Number of 
Type of Activity Aclivilies Installations 

Allernate Water 
Supply/Treatment 14 11 

Incineration 6 3 

Site Treatment/ 
Remediation 103 52 

Decontamination 56 32 

Waste Removal 201 108 

Ground Water 
Treatment 48 32 

TOTAL 428 238 

Status as of Sep:ember 30. 1990. 

Installation Restoration Program Status as of September 30, 1990 
Summary by MIIHary Service . 

' . 
Number of Sites ~b~ Phase! 

PA St R!!FS AD 
c u F c u F c u F c u F c 

A; my 10,447 5 7 ~.~69 154 7.!5 301 971 1'.30 134 269 415 135 

Navy 2.222 28 3 1.579 543 64 51 750 531 8 20 1,051 31 

Air Force 3.850 625 38 3 320 566 126 557 2.650 27S \16 77J. 9')9 127 

OLA 25:' 0 0 ?Si 0 0 7 140 J 3 3 ~.! 3 

T O!:!l!:> 1 6. i 'l6 ·3~6 .t;::. G,62S 1.2SJ 935 9!6 .~.51 1 1 . s.~ , .;.;; I .0!}~; 2.55::i 2~5 

c ""'C.otP;i;•!l•:ll A\:t'<l!. • " 1::- ·.v.>. 1\r:: . .. • 
,. 

; ~d:l" ,. A,;:.~·1!y Pl;1·: ..... 
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I Jnl) .wa" nol IL"'>jl<ll\."lhk lor the 
;.;outamin.lli~ul of th...; 'iitc. t\nolhl.."r 
sit;;, W~.;:-t Virg.inia OnJnam.:..: 
Works, is an mauivc site thai i~ 
t'X.:ing rcmcdiatcd :.~s <ln active :;;itt:. 

In FY 90, $5~.6 million was 
spent on activities at former sites, 
The following are examples of 
work undenaken by USACE at 
formerly used propentes in FY 90. 

Removal Action at 
- Pine G_rove Flats, NV 

An old mine shaft in a remote 
part of Nevada was found to con
tain metal canisters of chemicals. 
The party that illegally dumped the 
canisters· re~ains unidentified and 
no component of DoD ever owned 
the property. However, labels on 
the canisters indicated that they 
were once Army propeny produced 
prior to 1966 for deactivating chem
ical warfare agents. After the State 
of ~evada issued a Finding of 

' 
/\lkft:d V!nbltnn ;111•t I Jtdc1

1 
tn 

US:\CE :uul the B\1n.:.w \1r Umtt 
M~mat:Cillt:Ht. lJ:l..-\lT. rcllluvcd 
more than 400 canisters I ronl jthc 
30~foot deep mine shaft Because or 
the mine shaft's instabiiitv, it Wa.s. 

f d l
c I . 

unsa e to enter an a rreman s 
hook had to be used to renl(Jvelthe 
canisters, The ~ge or the canisters 
and the corrosive nature of•i the 
chemicals m~de it necessary to 
repackage all canisters prior to 
transportation and disposaL Nekoti
ations with the State of t--:evada arc 
ongoing to determine if fuhher 
response activities are required. 

I 

Tank Removal at 
Quonset Point, Rl 

I 
During the winter of 1989-90, 

113 underground fuel storage tanks 
were removed from the site. D~ring 
the removal operation. a significant 
amount of soil and ground Water 
contamination was encountered, The 
Rhode Island Department of En-

i ~ 
VlflHlm..:nt.tl M;m;Jg...:Uil'lll pn}p11Sctilt,. 
n .. ·ruuvinl!: conta'minah.:d S!Ji! thtwp,f ·!.. · - ' .. · . 
to the w:1!t:r l;ttik. lining the ho,ks , 
with poly~thyl<:nc, and b;H;~ft!lingJ~ 
with clean m:udrial I. · • t.,•:·· 

I ' ~ •. 

The State I of Rhode Island~· 
accepted a USACE cou~ter prqp<>s-' 
al, which resulted ih'an R.<\ con .. 
sisting of backfilling the holes (.;;\hi· 
the c:ontaminat6d soil. performing ai 
soil gas analnis supplemented by' 
monitoring welt:;, and, as necessary.; 
installing skim(ning wells toxecqveP ~ 
free product t? the ground water~:. 
An Rl/FS will be conducted to 
determine the! extent oL enVi~':~~·· 
mental contamination anli _the need 
for long-term &mediation: 

These negoiiations were initiated· 
by USACE, T<lsulting in ·a substaJ~ 
tial savings of $500,000 •to 
government. ~hile achieving c. onl:C,.,;J: 
p}iance with f regulat?t)' 
ments and maintaining 
tions with the State of Rhode 

I ' " re gu awry agenctes. 

I 

! 
.I 



Formerly Used 
Defense Sites 

il he Secretary of the Army is the DoD Executive Agent for the implementation of DERP 
at Formerly Used Defense Sites (FUDS). As Executive Agent, the Anny is responsible 
for environmental restoration activities under DERP on lands formerly owned or used by 

any DoD components. The U.S. Army Corps of Engineers (USACE) is responsible for executing 
the FUDS program. Investigation and cleanup procedures at formerly used sites are similar to 
those at cumintly owned installations. However, information concerning the origin of the 
contamination, land transfer information, and current ownership must be evaluated before DoD 
considers a site eligible for restoration. 

A total of 6.980 FUDS with 
pot~ntial for inclusion in the pro
gram have been identified through 
inventory efforts. By the end of FY 
90. PAs hod been initiated ot 3.830 
of the sites. of which l ,461 were 
und.:rway and 2,369 "''~re com· 
pleted. Based on the completed 
PAs. it was determined that 1.588 
sites were eligible and 78 i sites 
were meligible for the FUDS pro· 
gram. Of the eligible sites, 308 
require no f unher action. but each 
of the other 1,280 sites requires one 
or more remedial/removal projects. 
Sis had been completed for 110 
projects and were undcf'.I<'3Y for an~ 
other 122 projects .as of the end of 
FY 90. 

DoD has already funded 61~1 

pmperti(:S ior further invc:sug:Hion 
.ind remedial a~ lion. lllt.'<:.t: :1.:::1ivirics 
1ndudc .!)0 pn\iCl'IS :1d•Jn:'s~ng h~il> 
.tnJ,~u' or (P\1!.- w,t:>ll' d!T\VJ •,.'ml 

Ltll1111.1ltnll (rPIIl f~·nnc:h li'-L'd un 

d,·t:.:r~>nnd ··i••t.t::\· It:··! Ltn\..·, P! 

L,l~.n.n-... 1nd k.1!>.1n~: :'·'1:---·h: •. :l 
,I' '~ !":':'' '1 ', ! I 1 '! T: '' ', '' 'i : 

and explosive waste (OEW) from 
former target ra.nges or impact 
areas. Prior to FY 88. 94 I:lDDR 
projects involving unsafe buildings 
or structures on formerly owned or 
used propertil!s were completed. No 
BDDR projects have been con· 
ducted during the last 2 years. 

USACE also represents DoD 
interests at t\PL sites where fonner 
properties are located and where 
DoD moy be a Potentially Respon· 
sibk Pany (PRP). Fonner proper· 
tles th:.H have passed from DoD 
control may have been conrami
na!cd by pa.st DoD operations as 
well as by other owner.;, making 
DoD one of several PRPs. Ongoing 
US:\CE efforts will determine !he 
:..~lhx:Jt1on. if any, of DoD clc.1nup 
rcspdn:>)bility. US ACE :tlso cnorx:-r· 
ales wuh EP:\, s!~llt:, :.nd \Hh.:r PR.P 
r..:pn:~en1;1tivcs to f....:tlt!:Hc th~· 

~:k:11wp pr<,t:~:"..; 

; . l : .· : . ~ '. 

Status of Activities at 
Formerly Used Properties 

PA Slles 

Sl Proje<:ls 

n:J CQ;.~?L::T~:

t2Z ur.o: :::\·::..· 



Army IRP Progress 

ij he most significant IRP growth among DoD components in FY 90 occurred in the Army's 
program. This growth was the result of aggressive action taken by the Army to evaluate 
all installations and Army reserve centers. The number of sites included in the Army IRP 

increased from 8,642 in FY 89 to 10,459 in FY 90. lRP activities have been completed and no 
further remedial action is planned at 5,036 Army sites, or almost one-half of the sites in the 
program. 

Assistant Secreta!)' of the Army, 
Pnstallations, Logistics & Environment) 

I 

Deputy Assistant Secreta I)' of the Army, 
(Environment, Safety & Occupational Health) 

I 

Army lAP Organization 

By tlh: t'!ll! PI i·l ()I)_ 1':\ \\Of~ 

h.1d l"'.o.'t'll <PJllJ 1it'!::d .I( .LIJ htl! J ~ 

·\r:rl'. 11\!' ,rtt·· .r:1.l \I .. ,.,r\.. h.t.l 

. , :···:. ,·r:: •,!, 

I· .·,t: 

!'!: 

'! 

Key to lAP Ae:sponsJbilites: 

0 Policy promulgation 

tc=lo...... L2...:.:..J , , ~r3m management 

I ':e'<·l Progr.1m implementation 

~~~·j Technical support 

lln\,r.:\l"f. !he nurlll"l·r "'·,tit'' ·.,her·· 

h:.I/FS \\olf~ \'> undcr·.,,r-.. Pr ,<~lOr 

it•r, II\ 

I 'r .,,, I• • 1 .. • 
·:.1 .. : I 'r '>~' . !, • 

t'. 

\: I: j i.": ' 

' . 

tions, bringing the total number of 
Anny NPL installations covered by 
lAGs to 23. RifFS activities arc 
underway al 28 of the Anny's NPL 
facilities. Removal actions and 
IRAs have occurred al 30 Anny 
NPL facilities. 

The following are examples of 
significant Anny IRP project activi· 
ties conducted in FY 90. 

Landfill Closure at 
Iowa Army 
Ammunition Plant, iA 

In Augu"t 1990, the Anny com
pkt~..:J tht: r.:xc.1v:llion of J.5UO cuhi~.: 
y:1rd-, of lc:Jd-~.:1Hll:unin;11cd sod~ 

:tnd lhl' Lom.truclHHl nf :.t IS,O<XJ
<..:uht~o: ~ :nd cL1y car on the bnJtill. 
l'hl..'·< .Jl.'\lllrlS \'-l..'rl' JX'rt'tlnllt:tl Ulltkr 

.1 f.!('f..,:,.\ Ll1hlHl' pL111 th.11 w:1" 

·'i'J'I•'\~·,! h\ El':\ II\ s~.·ph:mi"'L·r 

!IJ;'\,\ !'hl· dt'-'-'P\l,'(~ ~~~ ,1\ldt[l\>11:11 

<.'"lli.t:tlll\.t\L'd .._,,d, ll''!Uirltl;: L\\.',1 

'.,111·"1 '1.u! 1kl.t\~·.j <..'\]Pih I<> <•'Ill 

,,· ... 

' i 

' ' 



. · RaplcfF'fesPc)nse:at··.·.·;: 
Valley Forge General 
HospHal, PA . 

In May 19()0. the presence of 
pe~ticidc;> and herbicides was dis+ 
covered by propeny owners in an 
unused pan of the hospital complex. 
One month later, the US ACE Rapid 
Response Team overpacked, trans~ 
ported. and disposed of approxi
mately I 0 drums of hazardous 
chemical waste. The Team was able 
to perfonn a quick removal of the 
chemicals. Local residents were 
pleased with DoD's concern for 
public health and the environment. 

Removal Action at 
Port Heiden, "AK 

More than 8.000 drums and sev· 
era! large-capacity above ground 
and underground fuel tanks were 
abandoned at Port Heiden Radio 
Relay Site by the Army and the Air 
Force after World War II. The 
remote location of the site required 
Jarge·scalc mobiliz:.Hion using 
hargcs for equipment and living 
quarterS before the RA began in the 
summer of 1990. HTW as well as 
other regulated materials were 
removed from Lhe site and trans· 
ported In approved disposal facili
ties In the continental United Stares. 
Unrcgulatt:d waste:-; wt:rc rccytlctL 
to the extent pr;Jclical. incincralcd 
onsitc. or huricd in ln.c;\1 approvt:d 
landfill$, The rcnw.,:a! action w:1s 
suc~cssfully cnmph.:lt'd tx·forc th\: 
winta ;o;<:asnn l~~an . 

Roo·at Hastings :',; ·; 
East Industrial Park, · 
NE. 

In September 1990. USACE 
achieved a major milestone when <1 

ROD was Signed to allow the offi. 
cial cleanup of tht: cont~lmin;ucd 

soil operable unit at the Hasring.s 
East Industrial Park. formerly the 
Blaine Naval Ammunition Depot. In 
1991. USACE will prepare engi
neering design documents for incin
eration of explosives~contaminated 
soils. 

Enensive investigations at Hastings &st Industrial 
Pari< culminated in the FY 90 signing ot a ROD tor 
the cleanup of this FUDS. 
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Navy IRP Progress 

I] he number of Navy sites included in the IRP increased slightly in FY 90, An additional. 
222 Navy sites were added to the IRP last year, bringing the total to 2.253 sites at 
242 instullations. IRP activilles have been completed at 775 sites, or 34 percent of the 

sites in the Navy program. 

Assistant Secretary of the Navy 
Pnstallations & Environment) 

~·~~~~~~-

1 
Chief of Naval Operations 

(Environmental Protedion, Safety & 
Occupational Hea!Ul OMsiool 

Echelon II Commands ] 

Key to IRP Responsibiliti= 

D PoOcy promulqotioo 

I"·"· I ~management 
J·;:~ ·. I Progr:lm implemeut~1tioo 

'Tectm;ca! SYpport ~by EfDs 

Navy IRP Organi!alion 

P.-\ ~,.·,rmpktions at ~avy site~ 

m~.·n·:t:'.t'd from 1.9:-sn to 2.2::!2 
.!mm~ 1:y <)O and Sl work was 
l'''111pk~t-·j .lf ! ,579 :;itcs as ,,f tht': 
,·n.1 ~·I 1hc fi..,,::tl ye:..~c The numho..:r 
•• ; ... lh'" .1: ·.~h1dt RI/FS Wt\f~ was 
.q;;;·:,-:,·,! w .. rl·.h~·-t rr.•nl to"' '\J 
,. , ~:1 ! 1 'lit \r ~:~1.: •.:nd ••I :l11· 

:1 ., .d ', ~·.1: i·~! I \\. •: i., f1.1.l l't'-\,'!1 

::.•! :•h .•:. ·.·. !;.k i\ -\ 

. .. -- -,,• 

Commandant of the Marine Corps 
(Environmental Quality Program) 

1:\G..; .... ·ac C>lfw.:d cove:rin)! fp.r,: 

of th~ '·'"~ · ;-; .'\PL Hhl:tllat!nn-. 111 
FY '>0. ~rtnt-Hl~ lh~ h>Ld numtx·r nl 
1\'avy ~Pl. Jn'-'l.llbll,Jih l·,w,;:-cd h: 
fA(~-, !n CJ~h1 Sl-. havt.• 1....:-t.·n ..:om 
pk!!.:d .11 .:;n .1r !h .. : Sav: ·" h..,J~,·d 

'-'1'1 m-.u!l.tr!I•Jb l<!l.FS .t..:!!\111,_ ... 

·;· ". l ·~ 
: .. 

The following are examples of· 
significant l\avy IRP project ;!Ctiv~ 
ities conducted in FY 90. 

Cleanup Agreement 
for Camp Pendleton, 
CA 

In October 1990, an agreement 
was signe.d by federal, state, and 
military Officials to dean up ha.z
:ndous ":'"·asre at Camp Pendleton. 
This marks the first cleanup' agree
ment in EPA's. western region_.··;i 
CleanuP, work will incluae - thel 
removal of contaminatCd niaterial 
from the Marine Corps base,'- a 
major ro.xic she and the tast large 
undevelo~d coastal propcn'Y in 
Southern California. Field invc:<· 
tigation-; identified scva:..tl con
taminants. induding s~nr oil;:._ 
solvents, pcsn..:idcs. m~.:t:Jk and 
PClh; :Jt 22 Jrt::a:' throu£hf•ut lht' 
125J~:·O·.H.:rc h;1se. Ck:1;1up cn:-:h 
cum:nth Jn: cslimah:d :t: s.::•, ~ 
mii!H.\fl 

·. ~ --~ 
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In M:m.:h 1990. the t\nny and 
EPA sig.rh:d :HI agrc~rm:nl tt• ch.•an 
up twn Superfund sit.:s a! i\bcnJcco 
Pmvin!!. Ground. One of the silcs, 
the Ed'gcwooJ Area, was used for 
testing and disposal of chemical and 
conventional munition:; since l918. 
The aureement sets schedules, 
assigns ;e.sponsibilitii.':s and provides 
for coo~ration :1nd consultation 
with all involveJ agencies. 

ANAD Ground Water 
Cleanup, AL . 

A series of ground water pump~ 
oul systems have been installed to 
control ground water contamination 
at the Anniston Army Depot 
(ANAD) Alabama. Volatile organic 
compounds (VOCs) were disposed 
of in three areas: the Trench Area. 
the Landfill Area. and the Nonhcast 
Area. Sixteen extrac!iPn wells hove 
been ins! oiled in th6L" three areas to 
collect contaminatcJ ground watL'T 

which is then 1rcatcd to rr:move 
con1aminatin11. 

Cleanups at Rocky 
Mountain Arsenal, CO 

Tn a~(;:kr:.ttc n;m.:diation aT the 
Arst:nal. tht.· Amiy, EP:\, Coloradn 
Dcp;tnmt:nl•~f fk:11!h. and Shell Oil 
Cornp:!!t:- h:1,:c a~n.·ed 1h::t 1.1 I R:\:-: 
shttuld lx: LOfhhh.·~t.·d tn rnin..:c 1.:nn" 

t.:Ull!n.m: nt!~r:llu•n ;u~ol rclllil\'t.' 

ht•:thh tbr~·;t;, tl{ ·\' •,:nmpk·t~.:d 

Wllhlll iht: l.l'! !\',H 11\1...-ludt: JIJt• 

llhLdLiil•>l: t>l IV·•· llt:\\ lr1ll • .'f~"t'jll 

.llhl u,·.tllw·n: ~._·.1>111'- .111.1 IlK ~·j,, 

·.\1:1· •'i .lj'!'l•".ltll.l!,·h ;...,: ·'''dll 
,J. q;,·. : '.C i;. \q ~~· n ·" ' 'l: :Jilt 

'1:1 : '• ~ • ! • i ·i i:• '• ·' :L:'t,· 

"There is an unabashed willingness to comply with 
environmental regulations at APG." 

Senator Barbara Mikulski, Maryl~n~ 

Incineration of 
Contaminated Soils 
at Louisiana AAP 

In March 1990, the Anny com
pleted the incineration of I 02.<Xl0 
tons of explosives~contaminated 

soils. Revised excava(ion criteria 
were approved by the State of 
Louisiana and EPA. allowing shal· 
low excav:at~on or the soils from th:! 
Area P lagoons in lieu of deep 
c·Kavation. Because of lhe high 
concentrations of explosives in the 
shatlow soils. tht::se revised criteria 
were estimated to achieve greater 
than 99 percent explosives removal 
while reducing the amount of soils 
requirlng destruction. These meJ
sures resulted in estimated co~t 

savings of S10 million. The total 
proJeCt cost is :.tpprol(irnawly $33 
million. 

Ground Water 
Cleanup at 
Sharpe Depot, CA 

Sharpe Depot is ul"ing extraction 
wd Is to withdraw contaminated 
ground water and air stripping 
towers to remove volatile organic.s 
from the water, Past pracrices 
involved discharging treated water 
!o a canal. However. in September 
19<)0. the Army began sending the 
cleaned warer to a nearby pmvcr 
plant for use in steam generation. 
This practice has 5ignificant!y 
reduced problems associated with 
Jischarging treated water in the 
canal and decreased the use of 
water resources ln the area. The 
rate of water supplied to rhe power 
plant, now 300 gallons per minu!.: 
(gpm). is expected to increase to 

500 gpm in 199 I. 

......... ,, . . •' . : ''"'. ,:;• ... 
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Air Force IRP, Progress 

he number of Air Force IRP sites increased by almost 30 percent in FY 90 to 4.513 
sites at 315 installations. IRP activities have been completed and no funher remedial 
action is planned at 448 Air Force sites. 

.!(1 ,·,§,)\~'i.!l~~Tt:...--. 

!.!!l~.i' 

Deputy Assistant Secretary of the ,.r Force 
(Environmen~ Safety and Occupational Healtl1) 

Key to IRP Respoosibifi1ie 

D Policy promulgation 

1M! Progr.m management 

- Progr.m inp1emeo •tao, -Tecmical-

ities are 'underway at all of these >ll 

facilities.' Removal actions and 
IRAs have occurred at 28 of the Air 
Force's NPL facilities. 

The following are examples of 
significant Air Force IRP prqject 
activities Conducted in FY 90. · 

ROD at Tinker AF~, 
OK 

Air Force IRP Organization 

Tinker AFB became the first Air 
Force instJ.I!ation to sign an ::~.grce~· 

ment for cleaning up an NPL site. 
The ROD was approved by EPA. 
along with. Tinker AFB and tht· 
Oklahoma State Depanment of 
Health. Appro<imately 100 JXOplc , 
attended a public meeting held· in 
April 1990 ·to discuss cleanup op· 
tiuns for the threr.: scgmcnb p( thc 
..;itc. The meeting J!lowcd tht· publil'' 

., 

PA work has ~en completed at 
3.X:i0 of the Air Force's ~.SIJ IRP 
site::;, while Sl wnrk has hccn com
pleted :It JJ20 s.11o. Although the 
Air Force's rc~.:LL,~tt"i'-·:uHm of site 
status rcsullcd 111 .t decrease 111 

RI/FS L·nmpktLnn, Lll FY ')(), the 
num~·r tlf '-IlL'' ·-~ herL' R.l/FS ·.~ Prk 

I" \Jtllkr·.~.L:• tlf '-'•'lllj 1kiL' t!lL'IC.I'L'd 

[flltll ~--~-1S Ill !·J ,\l) [P :.~11' II\ 

1·1 •111 hnthc: Rl I·S ti:\L··.Ir_:.:.r 

: :• •1\ ·• .11, · :rr 11 !.-: . . . 'I i:.~ ·., · l .. ·,·: 1 

•'II: 

plcted RD!RA work. were registered 
at Air Force facilities 111 ~y 90. 
Howevc:r, more than 500 rc.:medi:1l 
:.~ctivities were initJJtcd. br

1

ingmg 

the: tmal numha of Rr\s undcrv-·:1~ 
or completed to 1)K9. 

Dunn~ FY ')il, tht· .-\n h•ru.: 

... ,,rllpktcd .111d -.t;,:rh:d 1-\( ;, :.•r I i 
'-.l'l tw-t.tll.tlr••rl"- l!Jt-. '•r.•tt;!tl ;!;,· 

h•t.d llll:td'l..·r ••I \11 ]·.-:, :· '-.. 1'1 
Ill . :. I~ ; . 1: • 'I: ,\ till , l :' i ], ' j ·\I ; •, 

1 ... i. . ',[ ,\.'I· .... i :.: '• : ·~· •. 

\" i . " ·,,· 

. ' 

' -:tn upponumty to ask ljUCSIIi'llS Jnd 
vo1cc concerns n:gai-ding thc 
u11c-nded cleanup :.~ltcmativcs 

The pr<~pnsl.'d (k;ulUr altc.:nutivt' · 
,,,r th~,.· :=r,,untl w:ucr HH.:ludt'-. tn.;t;d 

lrn;..: 1 ~IJ l''\lLI< • ."lltll\ \~~·\1-.. ~nn 

·.o~th."tln;.: .1 squr.ltt· v.., .. rl·.\,,,, .. 
l::.:::::vnl !.ll'drt\ ;., t;t".tl ·:,::.~.::·• 
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Camp Pendleton cleanup agreements " ... lay the foun. 
dation for the effective working relationships which will 
be crucial to cleaning up these sites expeditiously and in 
a manner fully protective of public health and the 
environment. n 

Daniel McGovern 
Region IX Administrator 

'• Environmental Protection Agency 
. :.~.~"· .. :...·,· ;-..... -..;•. • '' --· ?-:_-: .:1-. 

Removal Actions 
at Saint Lawrence 
Island, AK . 

A PA conducted by the Navy at 
Saint Lawrence Island in 1989 
identified transformers and drums 
containing hazardous chemicals that 
posed a rhreat tO human health and 
the ~nvironment The overall con· 
tamination at the site has resulted 
from spills. leaks at storage areas, 
burial in landfills. and random 
disposal of drums. 

In July !990. the Navy initiated 
the removal of approxim;,HI!!; 1.000 
drurn!i. 30 transformers, :md 17 
compressed g~ls cylinders from tht: 
site. Tht:: dc:1nup cr\!w was npt:r· 
Jting un(lcr arduous conditions in 
an Jrc-a where access limitations 
required impon;Hion of utilities, 
supplies.. equipment. and personnel 
by hcli~.:oph.T Hazardous wast~s 
n.:n1nvcd frnm the sitt· \vcrc pack· 
;tgcd ;tud ;tirliftcd o(fsit~..:. Tr~tnsf~r 

of th~..·..;~..· lt:fl:tnl(nJ'- L1Hllamin;mrs 
fl .. '!iH\\.'!,.'d lhl· J'llfl'llti;ll f<~f inHlh:di:Ht' 
dan~~r to life :u1d h~;1hh. pn:;;~,.·n·cd 
1ho:: tkllc;H,_• aft-'lu.· ~.:n•!n~:-. ;md 
~~~;111 lbi...' pt~> .. 'l.;\'. ~>ll'H\lfllllll\\,'11\,d 

..:h.:anup Hl tlh' .trt•:t 

NIROP Ground Water 
Cleanup, MN 

In September 1990. a ROD was 
signed betwe~n the N;.wy. !he 
Minnesota Pollution Control 
Agency. and EPA. which will allow 
for the cle~mup of contamin:.Hcd 
grolind -.v;:uer J\ the Naval Industrial 
Reserve Ordnance Plant (NIROP). 
The ROD outlines a two-phased 
plan that call' for the installation of 
five pumping wells, and the con· 
struction of a treatment plant to 
pump and treat gwund water to 
meet fec.lt:r.:ll drinking water stan~ 
dards. The selected cleanup plan is 
dcstgn~d to prevent funhcr move~ 
mcnt of trich!orocthcnc (TCE) con~ 
tamin;Hcd ground w:1ter to\.v:..~rd lht: 
Mississippi River. 

:.·.·~· ... ,;,.:-.··.·· , ... ,. ..... · . .-. ::,·.;·;·.--:.-.. < .... - .. 

:ROD tor Ships Parts ···•· 
.Control Center, · 
. Mechanicsburg, PA · 

A ROD w~1s signed in Seplembcr 
PI()O In allow for the cleanup of a 
storm water drJinage ditch ;,;on~ 

lamirwtcd with PCBs. Remediation 
for the first :i:t:gmcnt of this non
NPL cleanup has been awarded . 
This work includes excavatim:: 
~cdimcm to bcdrtx:k for the firs~t 
2.300 linear feet of the ditch. In 
response 10 low contaminant con· 
cenrrations and safety considerations. 
due to sinkholes in the unstable 
karst terrain. the Navy has fen;,;ed 
the are:.t. Dams. have been installed 
to trap sediments. The remainder of 
the rerncdiarlon will include 
removat of sediments where com
posite s:.tmples indic:Hc conc-:n:ra~ 
tions ov~r 5 pans per million (ppntl 
of PCBs and the addinon of another 
gabion dam. Long·term moniwring 
and confinnatory sJmpling are 
included m the overall diteh 
remediation. 



Defense Logistics ~gency:~:· 
IRP ProgresS . 

i1 he Defense Logistics Agency (DLA) IRP continued to show steady progress in all 
areas in FY 90. The number of installations and sites in DLA' s program increased 
slightly in FY 90 to 32 sites at 257 installations. IRP activities have been completed a.hd 

no further remedial action is planned at I 02 sites; or almost 40 percent of the DLA sites in the 
program. 

Director, Defense Logistics Agency 
(OLA-Dl . 

, Office ol Installation Services and 

- I~L-----Emri--·roo __ ~ ___ mri-Pro __ t~--·-on ____ _j (Dl.A-1'1) 

I 

Key to IRP Respoof'ISlbitities: 

c=JPoiq~ 

[=::::::J i'rognlm -

I', '"'"'I Progrnm ........,.,.,,.""" 
,,_,-,.,•[Te<:Mic31-

De-tense logtSilCS Agency IR? 0rgJOtl31IOO 

PAIS I work has been completed 
at all of DLA's 257 sites and·R•I/FS 
work is complete or unpel'\Vay at 
147 of the 150 sites targeted !6r 
such studies. Six remediitl a·c·tiVities · /i 

' .,. '\' '' 1' ' .u;e complete or unde,I'Wa)' at Dl:A 
sites. · 

' In FY 90, lAGs- were sign'ed 
covering two DLA installations. 
1l1ese were the first lAGs co~~
pleted for DLA NPL installations 
PA/SI work has been COIT)pleted 
~nd RifFS activities are unde-tV.·ay 
at a!! three of the DLA.inst>llatlons 
final-listed on the ~PL. Removal 
·actions and IRAs have occurred ·::lt. 
one of DLA's three NPL facil~t;~'-f 

In July of FY 90, Shaf1'1' Amly 
Depot tAD) w:~s tr.msft.·rr~d frnd1 
the Amn· w DL:\. makint:·- Sharr} 
·\D the. founh DIA Hl~tafi:lli,!,, 
l~'>tctl un the NPl. Hct.::HJ:>t' tit· 
:\rrnv wa:- rcsnnn~thk' fur nw .... ; f1; 

. ' I 
lht: v.ork ;.:on~h.t•.:tcJ :..tl :h:.: ,llhLd 

l.JIIPli !hr\HJ~h tY 90, Sh;lf;'l.'. :\U,)', 
ll••t ln.:ttHkd tr1 lht: 1)1.:\ ;"n•:.:r.llll 

, "!.J\1\ ~1f~''-t'f1[t·d :n !ln-. ;::;',•:; 
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· Ground water. : · 
Treatment at 
McCiell;ln AFB, CA 

Jnvcstig31Lons <~I McClellan AFB 
have revealed ground water contam
ination c:.~uscd by rainwater lcach;,IIC 

from a tO-acre waste pit area. A 
cap was constructed over the wuste 
pits to prevent runhcr leacning of 
contaminants into the ground wa!cr. 
A series of extraction wells have 
been instullcd to pump ground 
water to an onsite treatment plant. 
The plant has been in operalion 
since 1987 and currently is receiv
ing the pumped water at a rate of 
250 gpm. The treatment system 
consists of air slripping and carbon 
filtration. The treated water I.S 

released into Magpie Creek; how
ever. future plans cail for reclaim· 
tng the treated water for induslri~.d 
uses. 

Cleanup Effort Earns 
·Environmental Honors 

. at Kelly AFB, TX 

Kelly A FB hJs earned rntion:Jl 
recognition for it;-;. t:fforts in ck;tn~ 
ing up .1 jet fud ~pill on tht: c<.~M 

side of tht: ha::c nc~1r Quinmna 
RoJtL Renew ,·\mcrkJ. a nonprofit 
organization h<.~~t:J in WJ:shington. 
DC. thai prnmo~t.·s a safe and 
ht:".!lthy t:'llvirPfmll:nt. ;J'IA;mJcd 1\.t:lly 
.\FB an Fn\HPiltllL~n!:d ;\t:hi~,.·>.t·· 

mcnt A•x;ml ~.·cnn!-.·:t:c fnr th~o.· 

(_lutnl:\1\;1 knad l'llol Jl'··l rud 
Kct..:overy l'rnlt:l't 

l'h~ :t'A:nd .._~,.·I,·..:!IIHJ 1·. h.ht'd nn 

!he :1h1h!y <~t" .1 pr~'ll't'! 1 .. t'ltll~·L'I. 

ll .. ·d<l(<', l!f t'li/LI[l<.t' lht• {'11\ lf1•fiUlL'fl\ 

: !:c '.!ICl'l''>'- ••I lhc pl<ljt'' I ',\,J'. <hh' 

!·• ,l•'"l', ,!"l'l:Hll!l~' ''"'J'l'J.i:J<>il 

i• .-.. ·n :l·.· :: ·::•·,qfp• ... ! 1 ~1, \•· 

'>.:'• \ 

The Pump and Treat System at Williams Air Force Base is currently recovering fuel from 
ground water on a continuous basis. 

Innovative Cleanup 
System at Williams 
AFB,AZ 

\Vtlham...: r\FB Is u~!ng a new 
;_tquifcr pumping ... y.-;!l:m !U tn::H 
contam1nat-:d ground -..v~n..:r at th~ 

site, The syst~m l"X.:c3mc opcr;_;bk in 
August I ~)90, recovering fud th.i! 
h;td conlarninatcJ ground warer 
from a \~aking undt:rgrnund ~tora:;.c 
lank. Thl.' down-h0k pumpin:;;. "Y"· 
tl'Hi is ClJUlpf't:d \\ i1J1 :1 fH~>du,_;t 

pump inlet approximately 13 feet 
:1hovc the ,., .. ~Her pump inlet. Fiuid 
levels are monitored with a pressure 
lransduccr lO ensure th:Jt the nuid/ 
air inrerf:.h.:..: is maintained across 
the product lnki David Annis. 
Pn'~jt:c! \b11J::;~r for rhc Arlznn:1 
lkr:tnmcnl of \V~ter Rt:sourcc:--. 
d\'-<.:rvcd J .:>~:;tcm dcmonstra!ion 
and :-.1:1t~.:d th;.tt the lesting and n:· 
..... \,VL'f} system w.:.t.\ irnprcssivt.:, and 
11 \~·a..; obvious th:H a great de~\\ of 
t·'(t1f1 ktd bc..:n pul into borh Jt:
"'t!fll!~_:! lh'l' system and Jtbpting il 
h; :.:ondillPII'- ;11 1111..• .:>i:c. 

The Quintana Road project was " ... an environmentally 
mccessful program, one that can be rcp/icated.:.in many 
communities interested in so/ring similar em·ironmenta/ 
prohl~ms. ·· 

Tina llohson 
F\t•rutiH· Din.·t.-tor 
Ht'lh'\\ \rnvrica 



Other Hazardous Waste 
Program Progress 

il he Other Hazardous Waste (OHW) Program, the second element of DERP, examines 
current operations to find cost-effective approaches to DoD's waste management activities 
and to prevent pollution at the point of generation. Funds are provided to promote DoD's 

total quality management of hazardous waste initiatives. Such efforts include research, 
development. and demonstration of pollution prevention and hazardous waste management 
technology. This work involves studies of UXO detection and range clearance ·methods: 
investigation of altem:lle products, revised speciftcations, and improved acquisition and operating 
practices: procurement of haLardous waste reduction equipment; mfonnation exchange; and other 
environmental restoration and pollution prevention activities. 

In July 1989, DoD published a 
directive entirled ··Hazardous Mate· 
rials Pollution Prevention." In this 
Directive" the prevention of poHu
tion is cmph:.tsized to replace his" 
toricai end of pipe solutions. This 
policy re~_Juircs that hazardous mate
rials be sckctct1. u~l!d, and managed 
over th~!ir life cycle so that DoD 
reali:r.es the lowest cost to properly 
prot.:ci hum:m health and tht: en~ 

vironmcnt. Th~ preferred approach 
is 10 a void or rcduc~ ha7.arduus 
materials usc. \Vilh the issuance of 
this Dm:ctiv~. DoD components arc 
rt:q11ircd !P: 

ln,:lt!,lt.· ;..:,Hid.llk't' 1011 h:vardou~ 

lll;lt;.·rt,d• 111 .Ill ,!uo:.·crt\l''>. r~.:~u 

I.!! I PI\'>. Pl.ti\U,/1'. '( 1\'1..'1! 1~·:11 h 'fl'>. 

,111tl .>!hn ;_:ln>\.111< 1' dP>.illll<'lll> 

1'-'-'.l:.'il 

Establish adequate reporting to 
track progress in achievlng pro· 
gram goals 

Participate in lnfom1:Hton C.\.· 

change on hazardous material" 
pollution prevention 

Cooperate with erwironm~nt:Jt 
agencies pursuing similar 
objectives. 

The July 1989 Directive aug 
mcnts extensive wJ.stt: minimiz.:Hinn 
work already Ulh.krway within 1h .. · 
scrvicc:i. cs~cially the lt)gi~t~o.·-. 

community. it rcqu1rcs that cnvirn11 
mcn!~tl cnrh:cms t-x· tnh.·~r:1tcd 1n:•• 
1h.: lkpanr~Jcnt'' 1..'\(!t\!Lt; ,~,~~~ 

In FY •ln. ~22 5· :niliH·n I'! 
tlERP tun,!·, \\l'!,_. l'~>h~<k,l t•OJ 

h.!/,tl•li'U'- ',\ .l'-h' 11lllllllll .. II ,<>II i'l• 'I 
\'l,h '\,,!.If•~,· ,·\.11Hpk ••I I ljf\\ 

1'1• ''. l,liH .h, o•H•;•(I ,:" 

'. l.t. : !" 

Hazardous Waste. 
Source Reduction · . 

The Aircraft Intermediate Main~ 
tenancc Department (AIMD} at the 
:-.brine Corps Air Station. Yuroa. 
Arizona has reduce~ lts gl!n.:r:Hion 
of liquid ha/,arJous waste by l){) 

percent. This w:1s accomplished by 
sl!gn:.r;ating all sourcl!s of con
centrated ha;";w.1uus ~.~.·.astc and 
nunimi1.111~ 1h~ amount of b~l/.· 
~minu.; marcnal us.cd in ~at.:h prn· 
,_·~..·,~. All rinsl.: water g.cncratt:d h~ 

:\1\!D slwps t<, analy!.t:d, Jltowtn~ 
;,_•) m11n.1t ltlH nf sn1.n..:c ~oru;mHnai tnn 
ohn•u:::h pn)<,iu,.·t suh'>tlitJ!h•n 1'1 

l h.mj!nl nr>t.:fa!\un h.:rhntqUt..':O.. E'>!l 

11l,ih:d o,:fl<..! ;,.J\111~" per ~l.:,H .It~· 

~27tl.POn, >A!!h :t ,;,Jfl'l''-P~'It.hn.~ 

.111\\Ld, '-~.1\!v rc,it:\·tJnn ,l! ltl:\.\"1>11 



:: 'fioo:a~ ogden · 
·Defense Dej)ot, UT 

Ogden Dcf...:n:-.L' Dcpot hcr.:am...: 
the tirs1 DLt\ inst;.dL .. 1tion to sign :m 
agreement for r.:k:llling up an NPL 
site. EPr\ Region Vlll, the State of 
Utah, o.md the depot approved a 
ROD for cleanup operatiOns. A 
pubiK hearing was hdd in July 
19))0 to discuss dcanup options for 
both the \oil and gruund water. The 
mec:ting provi<Jcd the public an 
opportunity to voice their concerns 
and ask questions regarding the 
cleanup alternatives, 

Approximately 40 cubic yards of 
soil wifl be removed and incin
erated. A pump and treat system 
with reinjection into the aquifer is 
the propost:d remedial action for 
ground water. 

Bioremediation at 
Defense Fuel Support 
Point in Casco Bay, ME 

Biorcmediation of soil conram~ 
inated with 6,500 mg/kg of JP·5 Jet 
fuel begon in August 1990. By 
November. concentr~tion !eve is had 
been reduc!!d by 70 percent. 
.-\pproxirnotcly 600 cubic yards of 
contaminated soil was rcmLwed to a 
tank dik:: :..LTC~\ where it was fer~ 
tilizcd usin;:: nitrogen, phosphomus, 
and p\li:t:->:wm. \":..~tur:ll rainf:1ll 
provided ,Pi! mni~turc. ·nic snil 
w:t<> :--pr~::h.l !hin!; !6 i'lchl"'i I (o 
• 1llnw lor m:IXlnllHH oxygen dit'
fo"IPH 1n;n !he <>od 

f: .. trlll":· l,th<\!~lll•r·. d.tl.t ll:11l dt"!l;· 

"lhtr;t~l·,: !h,· l'n.··,c;\.'t' 111 '>Hll!l..'l;.;nt 

;'•'\'nl.!lt•"l" ••I ll' .iet;udm;: b.h' 
r· 

Through a Cuns!!rH Ordt:r with 
EPA, DLA perfonned a removal 
action at this privately owncd site. 
This site was placed on EPA .... NPL 
during,_ l9~t). DLA's objective was 
to n.:muvc the major waste:-; to 
avoid any pmemial for public expo
sure. Surplus materials had hccn 
placed at the Arctic Surplus Site by 
the private owners and operators oi 
the salvage yard. Most of these 
materials were purchased through 
the locol Defense Reutilization and 
Marketing Offtce (DRMO), a DLA 
tertiary level fteld activity. DLA 
became involved ar the site because 
of the potential imminent threot to 
public health. 

lh 1hc o.:ntl o) 1:y 1}(), ;t~'IJ\'ttn·-, 

CIIIHI>ktt:d at tht: -,no.: indwk·d "Li:! 

in;.: 3JW 1 cmpiy :i:i-gallon drum:-. 
s;.unpling and !>!sling I.X7X full 
55·gallon drums, draining ;md p;~ck· 
a'l!mg 676 batteries. excavating X-l 
t'~h~~ vanh of chlortkme~cnntami
nated ;oils and 200 cubic yards of 
lead~contaminated soils. and 1cs.1ing 
and draining 135 transformer:~;. In 
:.tJdition. an" incinerator was dis3'
scmbleJ and associatctl dioxin-t:on
tamin:.Ited materials and soil wt:re 
removed. The waste materials cot
let:t.:d during these activities an: 
being transponed to permitted toxic 
wast~ landfills and incineration 
facilities. 

A roral of 1,878 55-gdllon drums were tested at the Arctic Surplus Site in 1990 . 



Hawaii Hazardous 
Waste Minimization 
Project 

The Hawaii Hazardous Waste 
~v1inimizalion Project is a multi~ 
phase venture in which efforts are 
being dcveluped and implemented 
to reduce hazardous waste genera
tion rates and oft·~island dispos:tl 
needs for alt military orx:rations in 
the State. Near~tcrm recommen
dations have been developed and 
arc being pursued at 21 Army. 
Navy, Air Force, Marine Cofl"'. 
DLA. and National Guard instal
lations. These near-term measures, 
defined as activities that could 
reasonably be Implemented within 
one year. are estimated to result in 
reductions in DoD's waste genera
tion rates in H41walt by up to 28 
percent one~ implemented. Potential 
savings of almost $500.000 per year 
are projected for all of the near
term measures being pursued. 

The next sevcr:.~l phases of the 
proj<Ct, which is being managed by 
the Navy. will formulate, imple* 
mem, and evaluate long~term waste 
minirn'rr:atinn rncasun:s. The entire 
project is scheduled for completion 
by ll.Jt}(), 

Asbestos 
Replacement 

:\ sludv for :t.-.hc:-.tos replacement 
m p;H:~ tr;,::/~~t--:1-.cts has been initi~ 
:th.;tl and tv.._) n( the three phases of 
th:.: stw.h h:1vc t"><.:l'n completed. 
l'h; ,t..:JI-p:tf:llllt'lt'f and dctrimc.ntal 
nuh:n.d ,.._n._·t·mn~ t~"ts have been 
l.I!Jlll'k'it';,l l .. tlli.tf:Jll·ry testing of a 

11-._~·d k'"l lni'.lft' in "tmuhuc rntary 
.Hhl tl·,.·l~~n,·:tllnj.! 11\hlrt:'.\ :.li:Lnnltng 
J,, '\.t'-:· -.t,md ud" I' Ull<lcrw:Jy 
I ::::i1.·1 1:~~ ,· .t;,',!!l<>!b llh'hHk ;\d,h 

I• , ,, 

I .. 

:.·1 .llhl !.;1!.•\\ •'ll 
· ... ,'~h•l:· .. 1: lhc t ;IC.Il 

\ ·.,:nL·; I !h' 

:; 'i of • •.: ::I'!" 

"We feel that this project has establish~d the DoD as the 
· , waste minimization in Hawaii ... We commend 

. in- establishing· this project.'' 

cleaning and degreasing operations.:-~>) ·,\ 
Used sOl vents are now sent offslte 

. , 

.. '";· r 

Electroplating 
Metals Recovery and distilled for reuse. reducing· , .,, 

Naval Aviation Depot, Norfolk 
has developed a successful program 
to reduce cyanide wastewater gener
ation in their electroplating tines by 
50 percent. The Depot has installed 
two electrolytic recovery units. one 
on the cadmium-cyanide plating 
1ine and one on the silver--<:yanide 
plating line. These units electro· 
chemically oxidize dissolved cya· 
nides in the rinsewaters to produce 
cyanates. SimuhaneousJy. the 
metals (cadmium and silver) are 
reduced to their elemental state and 
recycled to the · plating tanks. 
Approximately 99 percent metal 
recovery is achieved. 

ll1e Depot's goal is 10 reduce all 
hazardous waste generation by 
exploring addition~d tct.:hnologies. 
including recycling of chromium 
rinsewater and scrubber waters from 
a hard chrome plating line . .suhsli1u· 
ting for hard chrome plating. con· 
verting from w;u_a-bas\!: filters to 
dry filters in paint booths, fn.::cZt' 
crystalh7..ation tfeatmcnl fur met:\!· 
Liden rinse water. ~md ol\mt: tn:;lt 
mcnt for organ it': chcn1icah. 

Solvent Distillation 

I iw ·.1:·-;•.o. · .. : i'll ' ..• 1 _, _, .: 

h.l, l ... ·;;.l <'11\t,. -,1::' •.l- \· 

" I, 

costs associated with waste d~.';!posai 
and m.Jterial usage. 1 

Hazardous Materials 
Reduction Program 

• l' • 

A' chemical use reduction pro
gran) has been established at Tinker:, 
A FB. Oklahoma within the .·last 
year·. This special program reviews'
the ,'Justification and authorization 
for .'using hazardous materia!s~basc~ 
wide. Although the program is new. 
it I has already acco'm!j!ishef!, 'a., 
reduction in the use of some chCmJ""' ,-
cals by one-third. The proi;r~:;~s) 
cu,'rren!~y be'ing expand'lk~d 

1
t0 man·a~c 

all chemicals on base hy FY 91. 

Inventory Ccntli'@~ 
,. 
~-:~ 

.·\ trJining rrogr;nn ,:. ~:;":":"r· , 
t~-:t:rs in th..; identification. ;.;onlrq! 
:and u:-:~..~ of hat.:mlous matcri:!l~·, h:11 
,';!I'll tx•en tmpkmcnt•,;d at tht•"Nav:1i 

,' ·\H StlliPlt. Whidh·cy l'>bnd_ Ti;;· 
pn,gr:un I'· rnh."tHkd h• n:li'l"\f 
!fl\ en for\· c~ mtrnl h" :tY\'t,::n•.: '>\ n ' . - l 
... h-,..,:1-..ln:-: nl h:t::~nh•tl';~ !ll.t!·::n.th ;gi,: 
t-.y ltJf!lHl~! in 1/!Hl'..l',j 11\,t!•:'fl.d\ I<• 

·,u!~;-1: lnt f~""'lhlv 1\''.,Jk ,1::,j r~'tl ., 

:•::••! :,•,!p·!t litc'•'•;•n.~: .. ·· ~·~·.:· ;: 

. ' '~ ' 
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' . I 

I 

I 
j; 
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' 
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·Aerobic · · · · 
Biodegradation 

The Air Fon.:-.; Enginc~rint: 

Service Center i;o; tkvcloping a full
sc<Jlc abovegiound biorc1.1ctor 
capable of tTcating ground water 
and waste streams contaminated 
with mixwrcs of chlorinated am
malic compounds. Bench SC~Jic 

experiments have shown that it c;,tn 
aerobically bio<..k:gradc cor:1pkx 
mixtures of solvents ;.md chcmicaJs 
to non-detectable levels. 

The pilot-scale bioreactor was 
tested at Kelly AFB under a variety 
of operaling conditions. Th!! system 
reduced concentr;ttions of various 
solvents from the pans per million 
level down to the pans per billion 
level at a 40-mlnute retention time. 
Several chtorin~Hctl solvents pre
viously considered nonb;odegr;.HJ~ 

able were readily degraded by this 
system. A second field test is 
scheduled for 1991 to collect addi
tional operating data for us~ in the 
design of a fuH~scalc system, 

Aluminum lon Vapor 
Deposition 

The Anny is cnnductlng a k:-.1 

program al ANAD. Alabama hJ 

determine the feasibility of using 
lon Vapor Deposition (IVDl of 
aluminum in lieu of t::Jdmium pL!r
ing at Depot fa~..:ilitic-. C:idtwt.Jll 

platmg opt:rations ;1r~ ;1 Ltr.:.:..: ... ,Jur.:.._· 
nf h~IZ;trduus wa,tt! g~.:n~.:::tl:tlH .1! 

many :\ D:-.. :\lumtlllll!l I \'J) due' 
lhH j!Cf1Cf,IIC ha/.:!fd;•U'- '•\.l'>lt.' .tl~<l 

tht: .tiUIH\!HiiH 1:-. IHHI:t>\1~ \\',q\..,,__•; 

l'\P'l'llrC tn lO\H.: nu:~·;1,t!., L' 
l!.:dll!.;l,;'d hy lh\' dllll!IU!h>l: Pl ~>\,1; 

IH;; ._.,)lllll Ill'>, l·u rl hcf. .; hn; >(Ll!IH 

t\ I• p!•''l'k' ·.up .. ·;;,•: "<: .• -... ·( 

:•' d·Ldl· •· , ••tlq•.:·.·,! ; .. 

Chlorofluorocarbons 
Substitution 

This n:s.c:m:h i~ intended to idt":n· 
tify ;md valiOat~..: less or non-ozone 
tkpleting <.llH:malivc m~ltcrials for 
chlorofluorocarbon.s (CFCs;, The 
rcse.arch includes establishing: 
benchmark values for military spec
itlcations materials using :aandard~ 
i1.~d technique~ for board assembly 
and testing. and cvaiuai:ing n!..!w and 
existing alternative cleaning 
materials using the same procedures 
as benchmark testing. Funher 
studies will include testing of a 
t~rpcnc·bhscd solvent th:H does not 
contain CFCs. identifying and qui.lnM 
tifying contaminants in recycled 
CFC cleaning solvents. and deter
mining the possible adverse effect::> 
of uhrnsound cleaning on the rclia~ 
hilily of soldering joints and inter· 
nal wire bonds on printed wire 
assemblies. 

·. ,·· 

-
Spray~Casting · 

Tilt: Air Fort:-:: Engineering Scr
vk-.: Ccmcr is dcvdop;ng a spr3y~ 
L~l:-.lill);; prn.;;..:s:- !o rcplau: 
dcuropbting npera1ions. Current 
dcctropi~Jting. proccs.scs involve the 
usc of concentrated, complexed 
metal plating :wlutions that require 
extensive ventilation i.lnd health and 
,-.;;tfcty procedures. 

The usc of this 1echniquc will 
provide significant benefits. lnc!ud~ 
ing rh~ elimination of hazardous 
waste, reduction of health and 
safety problems. and decreased air 
quality problems and ventilation 
costs. Annual savings of $450.000 
associated with material usage and 
waste disposal costs are projected. 
In addition to these benefits, supe
rior coating engineering propertit:s 
(Le .. yield strength. tt:n.sile strength. 
hardness. ductility) can be achieved. 
A full~scale demonstration is sched~ 
uled at Tinker AFB in FY 93/94. 



Ground Water 
Modeling 

Th(.· Air Furcl' (n:-.litulc of Tl'ch· 
lltllogy · '\ Sdmnf nf Civil Engiw 
nccnng ~1t1d Scrvke:-. h;.ss rnaJ-.· 
signifl!.:anl ch;;mgcs to a contaminant 
trans:porl mtx1cl used in IRP activi
ties to study ground water con!am
in:.~tion, The new model Includes 
key physical mechanisms thai were 
omitted from !he original model as 
a result of mathematical sirnpliftca· 
tions. lt can provide more accuralc 
outputs for given ground water 
conditions and parameters. The 
model is currently in use at Tyndall 
AFB. 

Depot Hazardous 
Waste Minimization 
.(HAZMIN) Technology 

DoD th!pot operations involving 
tttuiprnent maintenance generate 
hazardous waste as the result of 
painting, paint removal. cleaning, 
and plating processes. New tech
nologies 10 decrease the amounl of 
waste produced are needed l:>ecaus.e 
of the high cost. future liability. am! 
potential increased restrictions on 
current treatment and disposat 
methods. To achieve these objec· 
tives. the Anny is evaluating sev
eral measures, inducting using high· 
efftciency paint appilcation systems 
to decrease air emissions. extending 
the bath lives of chemical paint 
stripping formulations by filtration. 
and reclaiming and reusing plating 
solutions through the use of electro
dialysis. These test programs are 
being conducted at Sacramento 
(CA), Letterkenny (PA), and 
Corpus Christi (TX) ADs. 

In Situ Field 
Bioindicator Systems 

ll1c Navy currently has no reli
able system that can be use;::d to 
routinely monitor and quantify 
environmental impacts ar con
tamin:.Hed sites. To better assess 
such impacts on the marine envi
ronment and establish a clear cau.sc;. 
and-effecr relationship with haz
ardous wastes or concern, the Navy 
is developing a system to allow 
physical and chemical measure
ments to be conducted simul~ 
taneously with measurements of 
biological response in the field {in 
situ). The system is planned for use 
in n variety of environments to 
address various Navy environmenlal 
problems. 

In Situ Vitrification 

in situ vitrification OSV) i~ a 
thennnl process that converts con
taminated soil and wa .. ·ue into a 
durable product containing glass in 
crystalline phases. In this process. 
the soil is heated to a molten stag~ 
and allowed to cool to the fmal 
vitrified product. ISV is designed to 
retain or immobili7.e heavy metals:. 
other organics. and radionuclides in 
the glass structure and to destroy or 
capture organics in an off·gas lrcat· 
ment system. 

Bcn~h- and pilot-scak tSV tt:::'lb 

wen: conducted at r\mnk! AFB 1\1 

r.:'>f th~ r~mov:..! ,,r contarnin~mh 
prescnl tr1 ~nih Jt the haSc: fire 
trainin!:t 3fC>L ln this dcmonstratton. 
inorg;HJi..::~ wen: dfcctivcly ret:iint.•tl 
wi1hin thc mch :md ;.;q pt.•rccn1 11f 

the Off:JOL~o.'S lJi the "''d V.\..'rL 

dcstn)yed. wr!h an twt:t:lll ~.ksrn,(. 

ltotl ;md n:mtwal cff1-.:1~rh:~- nl 1
)" 

(":f(t.'lll :\ ful!--.,:al~.· r~.:mcdl.lt!Pii .1: 
Arnold ·\FH '' ,~·~1l"lh1k.i I<> lv-·::1 
l!l ]<J<Jj 



Research, Development, 
and Demonstration 

11 raditional approaches to hazardous waste site cleanup may not be permanent or 
cost-effective solutions. These approaches can require large capital outlays and 
operating costs and may merely move the problem from one location to another. DoD is 

working to identify and develop permanent cleanup technologies and innovative waste site 
investigation techniques that will be efficient and cost-effective. In addition, significant effort is 
being focused on the development and testing of methods to reduce the generation of hazardous 
wastes at DoD facilities. While these efforts reqUire large financial commitments upfront. the 
potential future cost savings are enormous. 

In FY 90. DoD invt:stcd Jpproxi
matcly S47 million of Environ
mental R~s10ration Account funds 
111 Rc:-:c:uch. Development. and 
Demonstration (RD&DJ of ckanup 
tcchnologics J.nd hat.:.m!Pus waste 
minimil.atinn. 

RD&D efforts arc coordinated 
hy an lnst:llbtillfl KcstPration 
Tcchn\)lo~y CPnrdin:lling Gmup 
( IRTC(;) wh1dt l·nnsi,as nf rcprc-

· ... "':' · .... 

scntatives from CJ.ch componenl. 
The IRTCG encour;Jges impnwl!d 
communication anwng the com
ponents to ensure the most dkctivc 
possible usc of limited RD&D 
funds. In addition. a DoD/EP,\/ 
DOE working group established in 
1985 addresses the cost of hazJ.rd
ous waste cleanups. evaluates inno· 
vative technology needs. and devel
ops a coordinated ;Jppro;Jch to these 
effons. 

The following examples of re
cent RD&D projects demonstrJtc 
the progress m;Jdc by DoD and 
illustr;Jtc the potenti;JI benefits of 
welt-directed research work. 

Composting of 
Explosives· 
Contaminated Soil 

:\ fult-scak pilot dcmonstrati('ll 
ts underway ;JI Um;Jtilla Anny 
DeptH, OR. to optimize the com· 
po:-.tmg llf o.plnsivcs-contaminah.:d 
soih. T r.:sts arc being conducted to 

reducr.: trr.:J.IIncnt time. identify 
dtffercnt com~)St amendments. and 
find the kast c~~nsivc m;ucrials 111 

;u\d to the ~o:otnpost systcm. :\ 
mc,:h;trliCll •. .-ornl~'stcr. ;trpnwcd l1'r 

\1...,1. \\lth :.:\J1hi...,1\"L'' <...'Pil\.11\llll.lil'd 

;_. ._,,d h,,..., l•l·~·:1 Pl•"-·ur,·,\ .llh! \\til .,,. 

··!:::•· 

. :··· 



Hot·Gas 
Decontamination 

The U.S. Anny Toxic ;,md 
Hazardous Materials Agency 
(USATHAMAJ conducted a pilot 
study to determine 1he operating 
conditions required to effectively 
decontaminate explosives
contaminated equipment. Previous 
pilol studit:s showed tha[ structural 
components can be decontaminated 
using a heated gas to thennally 
decompose or volatilize explosives, 
wilh subsequent incineration of the 
off-gases. The compounds evaluated 
in this study were trinitrotoluene 
(TNT) and ammonium picrate. Test 
items i!lcluded piping. motors~ 
powder boxes, and sewl!r lines. The 
hot-gas process was effective in 
trenting items contaminated with 
TNT and ammonium picrate. 

ti:-;Artlt\M:\ i: .. .:v;1lualin;.: !Ill' 

proo.:~o- In tktcnnin"-' iL.., ,:lf('(fiVV· 

ncs" on Hems ~ontami11;!1Ld with 
chemical agents and other cncrg~.:tit.: 
and pyrolt:chnic matcri;lls. 

Hydro blasting 
Wastewater 
Recycling 

The Naval Civil Engineering 
Laboratory conducte<l field tests of 
a recycling system to reduce the 
volume of hydroblasting wastewater 
generate<l at the Naval Shipyards. 
Hydroblasting uses a sodium nitrate 
solution to remove the sofl deposits 
on boiler tubes and other pans of 
ship boilers. 

hdd h.:sting ~howcd lh;ll hydw~ 
hbsllltl! wa:acwalcr <.:;ul tx:: n.·cvt:h:d 
nine '"rimes without :ulv~r~~..·ly 
affcc1ing hoilcr lube deaning npcra· 
tions, polcntially rct..lucing waste~ 
water generation by 90 percent and 
rc:-.ulting in 0,1 2.7 million galion 
n .. 'i..luction in wastewater generation 
at Naval Shipyards. Associated dis~ 
posal costs can be reduced bv 
almos! $8 mitlion with syste~1 
implementation and the remaining 
I 0 percent of the wastestrea,;; 
treated to meet sewer discharcc 
requirements. A portable hyur"O· 
blasting wa!;tewater recycling unit is 
scheduled for implementation 
testing at Pearl Harbor Naval Ship· 
yard in 1991. The technology will 
then be available to other Naval 
Shipyards and Shore Intermediate 
Maintenance Activities. 



s1te charadt·: ,_ ~6'~: 
. and Analysis · · · 

Penetrometer System 

The Anny h<1s dcvclop~;d ;1 "il~i!t:" 

of-the-art Stte Ch;lractcri:t:uinn and 
Ana(yJ:is Penetrometer Sys1-.:m 
(SCAPS) for use in mappin~ areas 
of soil and ground w:w:r contam
ination. The SCAPS is mountt':U on 
a uniquely cnginccn::d truck 
designed with protected work 
spaces to allow access to to,,ic and 
hazardous sites. The SCAPS 
screening penetrometers are 
equipped with sensor< that can 
detennine physical and chemrcal 
characteristics, strength, electrical 
resistivity, and speCtral properties of 
soils. 

During initia~ f1cld testint; 
perfonned in July through Scpt!.!tn· 
ber 1990, the SCAPS equipment 
successfully delineated petroleum. 
oil, and lubricant contaminated 
zones at Jacksonville Naval Air 
Station and Tyndall AFB. Major 
development efforts are currently 
being directed toward the produc· 
tion of sensors capable of dctt;,ting 
solvents and hydrocarbon products 
at low lc:vcls, ex.plosives wastes. 
and toxic and h:.llardous metal 
wa.<>lcs. The goal is to produce 
sensor systems that respond rapidly 
to lhe presence of spt::cific con
taminants Jt low levels in soil. This 
effort is being jointly funJcJ hy tht· 
Amty. Navy. and Air Fnn:~.:. 

The Site Characterization and Analysis Penetrometer System allows rapid collection of 
samples and exploration of subsurface conditions at contaminate<J sites. 

Toxicology 
Demonstration 

Three sites at the Naval Air 
Station, Whidbey Island. are being 
investigated for toxicological 
impacts on wildlife and the environ~ 
mcnr. Th~ stutly is being conducted 
l:>v the ln>titutc of Wildlife and 
Environme.:nt:tl Toxicology at Clem~ 
son University. where analyucal 
samples colleclcd from the ongoing 
field work are being analy7.cd. 
Radio transmitters have bee-n 
attached to one adult fcmalt:: and 
thrc..:: juvcnill!' Northern Harriers to 

d•x:umcnt f~cdin~ and fnragin:::, 
:l!.:tivitic1\. Heron nestlin~s h:1v~ :1bn 
lx·cn idcutif~t;d and .:ult.my hft:t.:din~ 
and ocstinl! ;u:tivitit"s art' tocm~ 

lll\Hlllnrc-d .. .-\ program n:\.H.:w and 
\~~~rl..:-.hnp v.-as umductt.·d m t\u;.:.u·.t 
I 'Ill(! 

Fluidized Bed Paint 
Stripper/Degreaser 

The Army is evaluating the 
feasibility of using a he>ted fluid· 
izcd bed of. aluminum oxide to 
remove paint and grease from tac~ 
tical equipment parts at main
tenance depots, Production scale 
testing is being conducted at ReU 
River (TXl and Lcttcrkenny (PAl 
ADs. The fluidized bed system can 
substanrially reduce the generation 
of hazardous waste and provid.; a 
s~1fcr work environment C~ose 

cot~rd in at ion is being m;tintain..:tl 
\Vith lht.: Air Fort:<.' and Na-.·y dmin;.: 
tlus lt''t prP~r:uu 



Training of DoD Personnel 
in DERP Activities 

il he Defense Environmental Restoration Program requires a team effort to complete 
effectively its varied and complicated tasks. This is especially tnle in the IRP portion of 
the program. DoD has implemented training programs so that personnel can effectively 

manage various aspects of the cleanup process. The following are e1xamples of courses of 
instruction provided in FY 90. 

i Health and Safety 
Training 

DoD personnl!l who may be 
exposed to haz:1rdous substances 
through their work in th~ IRP arc 
routinely provided !r:..~ining 

n:gan.ling s=.~fc opcratmg practices 
whik workin:: in :.trcas of potcnti:1l 
cont:.~rninati1111, u~c nf pcrsonai 
protective e4uipmcnt. and the oper
ation of cmH:..~nunant moniwnng 
;-;y-;t~,·ms. TI1i.s tr~11nin~ fulr1Us th~..: 

rc4uircmcnt.s of the Occupatinn;tl 
Sakty and fk:1hh :\t:t and hdps 
assurt.: tb~.· safely nt Dnf) ~rsonw.:l 
workm~ :11 lRP '-lit.:.-... 

DLA DERP Training 

During FY 90. DLA personnel 
particip:lted in a variety of training 
programs to improve their effective
ness in m:.tnJging DERP. Sever:..t! 
DLA cnvimnmcntal offict.:rs 
au~m.kd EP t\ cours~::. on R 1/FS 
pnx:cdurcs and DoD-sponson.:d 
courses on DPM usc. The DL:\ 
Office of Installation Scrvit,.;c~ and 
Envlronrncmal Protc..:tion FY 9() 
conference included several blc'\:ks 
of inqructii)J\ on the DERP. :\ll 
DL·\ environmental offico:-. 
;!ftcndr.::d lhc~c ~c:>sinns. 

' DERP Training of 
USACE Personnel 

US·ACE is conducting response 
activit_i,;;s under both the FUDS and 
IRP pon10ns of DERP. Courses to 
meet 'training needs are taught b)· 
inhouse USACE instructors. 
US EPA contractors, and.cont'ractors 
under the sponsorship of the Pro· 
rxmcnl Sponsored Engineer Corps 
Training (PROSPEct). Program. 
Thcs~ courses arc d~t'igned _tn 
cnh:lrKc the technical skills nccd~d 
to accomplish rhc hazardous waMc 
missi\.HL Topics include ~nvirn.tJ· · ' 
m~.:tH~ll l.tw:-. .:md rqrulalions. s~tfL't;: 
~md h.:3llh for h:tt.artlt•us was!(' 

:>itcs.-:w survcilbnce for h:Jz.ardous 
malc:nJls, ris!... assc-;smcnt gui•!ant:c. 
hJ.ZJ_n.lous m:ItL'nals lrc:Hn~cnt tc~·h· 
lh'I02\·. cmund w;ttcr tnvcsll!.!:llion~ 
,,tm!~·~m~ fnr h~IJ:trdnus m:tlcri;d,·:
and ·r.Hii.Ltti'n s;lft:ty 1hmn~ FY ;1(1_ 

t'='l:f :S·\( 'F cntpltl)L'>.'' lll\;>lv• • .'d 11\ 

fli·'J~f' q,\1"'-'ltdh. ~·,··lllj'h'h"•l !lh····· 

--~ 

_,. 



· Agrlcuitural so11 : · · 
Amendments from 
Wastes 

The Anny, in ~oordin~Hion with 
EPA. Regiun IX. Colifomia Dcparl· 
menl of Health Scrvi<.:cs, :1nd Cali~ 
fomia Region~! \Vater Quality 
Control BuanJ, ha:-> conducted an 
Engineering Evaiuatioll/Cost r\naly, 
si' (EE/CA) evaluoting the usc of 
zinc·laden sediments from the 
Riverbank Anny Ammunition Plant 
(RBAAP) as an agricul!ural soil 
amendment. Sediments wilh ele· 
vated levels of zinc have accumu· 
lated in the RBAAP evaporation/ 
percolation ponds from past plant 
operations and waste treatment 
techniques. 

Under the RBAAP lAG. the 
contaminated sediments arC' required 
to be addressed because of the pres· 
ence of zinc in excess of the Total 
1breshold Limit Concentration 
(TILC) criteria. as defined under 
Title 22 of the Califom•a Code of 
Regulations. 

The: EE/CA recommends the u:->t: 
of the: zinc·rich sediments as 'l so1! 
amendment on zinc~tkftcten! Jgri~ 

cultur: .. d land, \Vhl!n applied in 
:.sgronomi<.:ally Jpproprlate amount:\. 
the zinc in the scdim~nrs will 
enhance [he agrkultur:tl prodw:
tivity of tht.: soils. Coinc!dcn!all:. 
zinc tkficicncy is hy far th...: rnnsl 
unportant mkronutricnt prohlctn 111 

Califomla soils. Sp{'citl ... ·;!lly. :1;;.n· 
culwrai ~nils in tbt: Ktvcrh:lnk :tr~;L 

;md C'-tt:ndtn!! lhrnughnut !h~ :m . .::1' 
of eastcm Stanisbu:-: arhl c;1q~111 

.\kn..:t:d CmHlllt:-'> and ~otHtlcm S;m 

.l11~1qmn ("nun!y. arl· L•'n":;kn:d 111 

!'C .lltlllli:! tlh' Hl1ht /Uh..>ll''Pull"l\c 

'>Pih lll lhC .St:l!t' 

ltnpkllll'!ll;tlnlll 111 ll11" l\'llHIV;tl 

and '>nd ;tlllt'ndHh'nt ;,L·Jion. '':hcd 
ult:d fnr (1)1ll. compltv<: with h1)lil 

I he klh.'r and the spirit of 111~...· r--.:t 'I' 
hy "promoting tn.:alrnl.!nl versus 
ll\lfltrc:ttflll . .'lit uptions and usc of 
innovative h:chrwlogit.=s. ·' Us..: of 
the ;..edimcnt.s as a soil amendment 
will hoth remcdiate the con· 
taminatcd site and provide a bene· 
fid.al source of critical plan! nutri

. ents tn enhance the produclivity of 
th~.: Lmnland to which il will be 
applied. 

Antifreeze Recycle/ 
Substitution . 

A study has been initiated by 
DLA Io evaluate lhe substitution of 
antifreeze. Antifrcezt: is not regu~ 
i::ued as a hazardous waste under 
RCRA. but lS regulated by some 
states. The study includes screening 
possible alternative- materials and 
evaluating three -:ommercial recy~ 

cling systems. It is inwnJcd to 
reduce the large quantities of anli~ 
freeze waste costs associated with 
\I,'Jste disposal and matenal pur
chase costs, 

·Integrated Rrsif · ..... : .... , · .
Asaessment · 
Demonstration · · 

E::;tim.atmg the risk posed by 
contaminated marin!.! sediment-;. 
based on laboratory chemical an:.~l· 
ys!!s only has proven inadequate, To 
pn:thct the environmental impacl 
without overestimating or under~ 

I!Stim<.~ting the scope of rt:rne1.hation. 
an int..:gr:.HcJ risk asses~llil!nt that 
ir11.::orporatt:s biological assessment 
techniques with chemical technique,:; 
may be the beSI approach. 

This demonstration will support 
two programs. including rhe assess
ment of the Aquatic Hazardous 
Waste Site at the Naval Air S1ation 
North Island and the monitoring of 
contamin.:Hcd sediments at the 
Naval Station, San Diego, h \\.'itl 
integrate existing techniques at 
these two sites to provide the Navy 
with a multidimensional approach 
to assess lhe chemical and bio· 
logical implications of cont.:1mi· 
nants in marine sediments. St::mdant 
prmocols will I>! developed for 
ri:;.k assessment:' and data 
intcrprct;Jtions. 
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Program Funding 

D n FY 84, Congress consolidated and expanded DoD programs to clean up hazardous waste 
in a separate appropriation entitled the Defense Environmental Restoration Account 
(DERA), under the Defense Appropriations Act. This has allowed the Depanment to 

accelerate the work and add research and other components to DERP. More than 84 percent of 
DERA funds have been allocated to the IRP since FY 84. In FY 90, 96 percent was expended 
in the IRP ponion of the program. This heavy emphasis is expected to continue in FY 91 because 
of the growth in these high-priority requirements. The FY 91 DoD Authorization Act provides 
$1.1 billion in DERA funding. 

HWO 

• BOOR 601.3 
• OHW r---· 
• IRP 

' The Department has estimated 
the total cost of future DoD IRP 
activities at installations and for~ 
merly used properties to be 
59 billion (baseline) to $1-l billion 
(adjusted) in FY 87 dollars. The 
bulk of lhis funding is for the more 
co.slly RDJRA cleanup pha:-e of tht• 
program . 

Tht! baseline cost ez;;timJtt: ...,.~~:-. 

developed from information on S!tL· 

cleanup requtn:rncnts lh.:.tl 1:--. 

currently avaiL!bk. Th~.: Jdju~t..:d 

cost estim;ttc includes: pmjt!ction-: 
fur sttc;. where exlenst vc data 
col!cctwn i:. undcrw;.~y. On~..: tht" 
work: i:- ..:t,mpkl(.", a ~uc:r J.:tirw!nn 
nf !he :.11!.;•. that aciu:JH~ rcqutr~· 

t.:h:anur w1ll tx: po:-.;>ihk 

100 . 
Cleanup st:md:.m.h a[-.:,~ rcm.Hn 

unccnaw. Some agreemcnls for 
rem~dtal ~Klion at ."'-lPL in:.t.:!IIJ!mn-. 
have Ol)l been reached v.llh EP·\ 
:md ;.tHt' :tgcrh.:1cs. DoD \~1ll fl!"'•'lt"\\ 

!ho;_· !o•l.!t rrngr:nll l'•"-1 (.''>.il1!!.t1;_' 

;:'o._·tl•"'lh.dh. ,J-..IIh-l'r••;:r.l'' ·:ulw 
.Hid .::>'1>' !tlh•fi\L\11<'1: '-.• <•" 0 . 

ao 



To prcpar~..-· rcmcdi;l\ projc..:l 
m:magcrs for .>corin!~ siws for IlK 

PY t)! prot~ ram, DoD lkvcln~tl an 
in~t·nsivc !wn-day DPM trainint. 
class. The cbs:-: includes cxpL:ma· 
tion~ of the modd components. d:HJ 
input requirements, and hands-on 
s~:oring cxpcric:ncc using the auto
mated DPM. Approximately 150 
DoD personnel attended classes 
helJ in vanous. locations throughout 
the United States in FY 90. These 
personnel scored nearly 300 sites 
where remedial des\gn/action is 
planned for FY 91. 

Defense 
Environmental 
Restoration Training 

In late FY 90, a contract effort 
was initiated to study the full spec
trum of training requirements in 
DERP. The first phase calls for a 
needs assessment of all key lndivi~ 
duals involved In DERP activities. 
Panicular attention i:\ being given ro 
install:nion commarhkrs. directors 
of en!!inec:rs Jnd housing, cnvih)n
ment;l coordinators, onsilc worker~. 
and DERP project r:1anagcrnen1 
offlCt:rs. Addition:.~! cffnns indtH.k 
id..:nlifying training th:ll current!~ 

exists that can be dir-:ctly or 
indirectly u~cd to meet DoD's 
need:.:. p,JIIow~on work will inclm.k: 
d~..-·vclnpint: :llld t~stiH); :1 prnjcc! 
m;ln:I)!L'r'-;, C\ltlr.:.t· f,lf new 

cmp1~>Yl'l"" \..,.,,rkin~ 'hllhHl tht· 
.-\nll) ...,y-.!Ctll. 

Environmental Law 
for the Non-Lawyers 

I ' L 

DPM training prepares IRP project managers to score sites being considered lor remediation. 

relevant to decisionmakers involved 
in the remediation process. Topics 
included: CERCLA: RCRA: SARA: 
the Historic Site Preservation Act: 
the Cle3n Air Act: the Endangered 
Species Act: the National Environ
mental Policy Act: fzscal ;)nO con
tracting laws pcnin~nt to environ~ 
mental issues. an introduction to 
law. legal research, <J.nd civil proce
dure: sovereign immunity~ enforce
men~ mechanisms: and personal 
liability. 

IRP Training of Air 
Force Personnel 

An inst:.IIIation restoration course 
offcn:J by the Air Force lr\stitutr: of 
Technology :.H Wri~ht-Pancrson 
AFFL Dayton. Ohio has proven very 
:-.u<.:t:t:ssfui. More than 200 engi· 
nca.-;, lawyer~. public affairs rx:r
?'PntH.:l. and bioenvironmental !!ngi
JWt'r"i h~\VC t)(.:Cn tr.Jin!!d. n1i.s 
>."P\u:.c provu.k-; ;m twcrvic\'-' of Air 
F11rcc policy :.tnd tn;uu~cmcnt guid· 
.lnt·c. hydrogt:nltlgy. cnmmunity Jnd 
rcgu!;llnr;.· relati(ln:-;hips, in!cr.tg!!nt.:y 
.r:-.:~<:nllt:nts. :tnd dc.:mup C.JSC hl:->tn-
111"" 'l11c L·our-.1.." '" nff~.:rcd fn11r 
J.t!H'" ,! ;.c.H ,t!ld !I 1-.. .111111.·1r.lll'd 

!!•.!I .•\cr \flll 1·1dt\ 1d1u!-. ,_~til !-..· 
. ! I.' f J '' 

DERP Training of 
High-Level Personnel 

In the spring of 1990. 1he Air 
Force t::St:Jblished an environmental 
course for their commanders and 
ueneral officers. This intensive one
~·cck course challenges senior lead
ership to become the drivers for 
preparing schedules for cleaning up 
siics on their instJtlations, devel
l)ping a tc: . .Hn approach with regulJ
tors for site clt!3nup. and estah
lishing :.1 wmk1ng relationship with 
cummunlty leaders. This course will 
be offered fl)Uf times in FY 91. Tn 
t.btc. mort.: than 60 ~cnior kadcrs 
luvc attt.:rh.kd the cour:-.c and it is 
anticipated th:H ov~r 100 individuah 
\l.:i!! ancnd in FY ')l 
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SUMMARY OF 

ENVIRONMENTAL RESPONSE ACTION . 

AND COSTS FOR THE 

FIRST ROUND OF BASE CLOSURES . 
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DoD 6055.9-STD 

CHAPTER 12 

REAL PROPERTY CONTAMINATED WITH AHHUNITION AND EXPLOSIVES 

A. SCOPE 

This chapter contains'particular policies and procedures necessary to 
provide protection to personnel from accidental injury as a result of con
tamination of DoD real property by ammunition and explosives. It requiries 
identification and control measures that are in addition to, not substitutes 
for, those generally applicable to DoD real-property management. Contamina
tion as used in this chapter refers in all cases to contamination with ammuni
tion and explosives. 

B. POLICY 

!. Every means possible shall be used to protect members of the general 
public who may become exposed to hazards from contaminated real property 
currently or formerly under DoD ownership or control. 

2. Permanent contamination of real property by final disposal of ammunition 
and explosives is prohibited. This prohibition extends to disposal by land 
burial; by discharge. onto watersheds o~ ~nto sewers, streams, lakes, or water
ways. This policy does not preclude burial to control fragments during author
ized destruction by detonation, or disposal by dumping in deep water in the 
open ocean when these procedures are authorized by the DoD Component concerned, 
and compliance with applicable statutes and regulations relative to environ
mental safeguards is ensured. 

3. DoD real property that is known to be contaminated with ammunition 
and explosives that may endanger the general public may not be released~· 
from DoD custody until the most stringent efforts have been made to ensure 
appropriate protection of the public. Some contamination is, however, so 
extensive that removal of the hazard is beyond the scope of existing tech
nology and resources. Such properties shall be retained until rendered 
innocuous. 

C. PROCEDURES 

1. General. Some DoD real property is contaminated with ammunition and 
explosives due to its use as manufacturing areas, firing and impact ranges, 
and waste collection or disposal areas including pads, pits, basins, ponds, 
streams, burial sites, an·d other locations incident to such operations. 

2. Identification and Control 

a. Permanent records, including master planning installation maps, 
shall identify clearly all areas contaminated with ammunition and explosives, 
and shall be maintained by each DoD installation. These records shall indicate, 
to the extent possible, positive identification of the ammunition and explosives 
contamination by nomenclature, hazard, quantity, and exact locations. If the 
installation is inactivated, the records shall be transferred to the office 
designated by the DoD Component concerned to ensure permanent retention. 
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b. All contaminated locations shall be placarded appropriately with 
permanent signs that prohibit entrance of unauthorized personnel. These 
signs shall be multilingual, when appropriate. The DoD. Component concerned 
shall ensure periodically that such signs are restored and maintained in a 
legible condition. 

c. Active firing ranges, demolition grounds, and 
areas shall be assumed to be contaminated with unexploded 
material and shall be controlled accordingly. 

3. Land Disposal 

explosives test 
ordnance explosive 

a. Plans for leasing, transferring, or disposing of DoD real property 
when ammunition and explosives contamination exists or is suspected to exist 
shall be submitted to DDESB for review and approval of· explosive safety aspects. 

b. DoD Component correspondence or reports of contaminated excess real 
property shall state the nature and extent of such contamination, location of 
contaminated lands and improvements, any plans for decontamination, and the 
~xtent to which the property may be used safely without further decontamination. 

c. When accountability and control of real property contaminated with 
ammunition and explosives are transferred among DoD Components, the action 
shall be accompanied by a like transfer of the permanent records of contamina
tion. 

d. Accountability and control of real property contaminated wi~h 
ammunition and explosives may not be transferred to agencies outside the· 
Department of Defense and the accountability for such contaminated real pro
perty shall remain vested in the Department of Defense until the property has 
been rendered innocuous. By innocuous, it is meant that it is reasonable to 
assume the real property is not contaminated with live ammunition or ex
plosives to an extent that constitutes an unacceptable risk to the general 
public. When real property is reported to the disposal agency General 
Services Administration (GSA)· after decontamination, information to indicate 
the nature and extent of the original contamination and the decontamin~tion 
methods used shall be enclosed with the report of excess with the requirement 
that they be entered in the permanent land records of the civil jurisdiction 
in which the property is located. 

e. Limited-use outgrants may be arranged with other federal agencies 
for compatible use of contaminated real property such as wildlife refuges, 
safety zones for federal power facilities, or other purposes not requiring 
entry except for personnel authorized by the DoD Component concerned. These 
outgrants shall include all restrictions and prohibitions concerning use of 
the property to ensure appropriate protection of both DoD personnel and the 
general public. 

4. Decontamination Methods and Use Restrictions 

a. Surface Clearing. Visual inspection and electronic detection in
struments shall be used to locate and remove unexploded ordnance located at 
or very near the surface. Later use of the real property shall be restricted 
to activities that do not require excavation of the surface such as wildlife 
preserves, sanitary land fills, and livestock grazing. 
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b. Minimum Depth. A minimum depth shall be used where scarifying 
the area is both possible and allowable. Mechanical procedures such as rake 
or windrower to a 6-inch depth• may be used and followed up with magnet and 
rock picker. This procedure will clear the area of all metal fragments and 
unexploded ordnance on the surface or buried within the scarifying depth. 
Later use shall be restricted to activities requiring minimum disturbance of 
the surface such as limited agriculture or tree farming. 

c. Specified Depth. Unexploded ordnance shall be removed to a depth 
below which any future soil disturbance is expected to be performed by the 
general public. Real property decontaminated by this method may be released 
for unrestricted use to the depth cleared. The reliability of this method is 
dependent upon: 

(I) A determination of the penetration characteristics of the 
unexploded ordnance known or suspected to be present in the soil to be decon
taminated. 

(2) Testing of candidate detection instruments in the specific 
geographical, geological,. and physical features present to determine reliable 
depth of detection for the types of ordnance suspected. An example of such a 
test is contained in DDESB TR 76-1 (reference (~)). 

~ 

d. Any clearance certification shall list the known or suspected 
contaminates, the method of decontamination used, and restrictions, if any, for 
future use to include maximum safe depth of soil disturbance or excavation. 

D. MINERAL EXPLORATION AND EXTRACTION 

1. Ammunition and Explosives Facilities. 

a. Mineral exploration and drilling activities are to be separated 
from ammunition and explosives operating and storage facilities by public 
traffic route explosives safety distances provided there is to be no occup
ancy of the site by personnel when the exploration or ~rilling is completed, 
and by inhabited building explosives safety distances if occupancy is t~ 
continue when exploration or drilling is completed, If toxic chemical agents 
or munitions are present, public exclusion distances must be maintained to 
the exploration or drilling activities. Examples of exploration activities 
are seismic or other geophysical tests. Examples of drilling activities are 
those for exploration or extraction of oil, gas, and geothermal energy. 

b. Mining activities are to be separated from ammunition and explo
sives operating and storage facilities by inhabited building explosives 
safety distances. If toxic chemical agents or munitions are present, public 
exclusion distances must be maintained to the mining activities. Examples of 
mining activities are strip, shaft, open pit and placer mining which normally 
require the presence of operating personnel. 

,First Amendment (Ch l, S/19/36) 12-3 
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2. Contaminated Lands. Exploration, drilling, and m~n1ng are prohibited 
on the surface of explosives or toxic chemical agent contaminated lands. 
Exploration and extraction is permitted by directional (slant) drilling at a 
depth greater than 50 fee~beneath the explosives contaminated land surface 
or by shaft mining at a depth greater than 100 feet beneath such land· surfa~. 

3. Safety Review of Exploration and Extraction Plans. ~ilitary Depart
ment approved plans for mineral exploration and extraction on land that is in 
proximity to ammunition and explosives facilities or land that is contami
nated or suspected to be contaminated with explosives must be forwarded to 
the Chairman, ODESB 'for safety review and approval. Submission will include 
information necessary for explosives safety evaluation consistent with sub
section C.3. above. Relationships with other PES should be included. 
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AGENDA 
DEFENSE ENVIRONMENTAL RESPONSE TASK FORCE MEETING 

KIMBALL CONFERENCE CENTER 

9:00-9:20 a.m. 

9:20-9:40 

9:40-10:00 

10:00-10:20 

10:20-11:20 

11:20-12:00 

12:00-1:00 p.m. 

1:00-1:45 

1:45-3:30 

3:30-3:50 

3:50-4:00 

1616 P Street, NW 
Washington, D.C. 

JUNE 19, 1991, 9:00AM-4:00PM 

I. Chairman's Welcome -Mr. Baca, Members 
A. Task Force Mission 
B. Introductions 

II. Base Closure Process: Overview
Colonel Hourcle 

III. Task Force Procedures -LTC Bryan 
A. Charter 
B. Task Force deadlines 
C. Federal Advisory Committee Act 

Requirements 
D. Operating Rules 

IV. Environmental Response Process: Overview -
(Col. Jackson) 

V. Experience to Date: Case Histories 
A. Panel Presentations: 

- Pease AFB (Mr. Cheney) 
- Chanute AFB (Mr. Ayers) 
-Norton AFB (Col. Walsh) 
- Fort Meade (Mr. Torissi) 

B. Task Force Discussion 

LUNCH 

VI. Members of Congress 

VII. Discussion of Issue Papers - Staff 
A. Staff Presentations 
B. Task Force Discussion 

VIII. Next Steps -Mr. Doxey 
A. Schedule of Task Force Meetings 
B. Schedule of Report Preparation 
C. Opportunities for Additional Informa

tion Gathering: 
- field trips 

D. Task Force Assignments 
E. Staff Assignments 

IX. Closing Remarks -Mr. Baca 
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I What's at Stake I 
Reductions In DoD force structure and budget are dramatic 

Base Closures and realignments are Integral to a balanced drawdown 

By FY 1995: 
• The Army will have 10 fewer divisions 

•• 33% reduction in active divisions 
•• 40% reduction In reserve divisions 

• The Navy will have 1 less carrier and 2 fewer carrier air wings 
•• Battle force ships decline by 94 to a total of 451 - a 17% reduction 

• The Marine Corps will retain Its 4 divisions - personnel will decline by 
13% 

• The Air Force will have 10 fewer tactical fighter wings - a 37% reduction 
•• 87 fewer strategic bombers- a decline of 32% 



Army 

Navy 

DoD Personn.el 
End Strength in Thousands 

FY 1990 

751 

583 

FY 1995 

536 

510 

Marine Corps 197 171 

Air Force 

Reserves 

Civilians 

539 

2,070 
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437 

1,654 
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940 
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I Force Structure I 
FY 1990 FY 1995 

Army Divisions 28 (18 active) 18 (12 active) 

Aircraft Carriers 13 12 

Carrier Air Wings 15 (13 active) 13 (11 active) 

Battle Force Ships 545 451 

Tactical Fighter Wings 36 (24 active) 26 (15 active) 

Strategic Bombers 268 181 



I Why close bases? I 

• Forces are going to decline dramatically 
•• All categories of forces affected 
•• Drawdowns from 15% to over 30% 

• Workload will decline accordingly 

• Too few construction and O&M dollars chasing too many projects 

Conclusion: 
We want fewer excellent bases, not a lot of average ones 



j Recent Base Closure History I 
• Legislation stopped closures for a decade 

• In 1988, Secretary Carlucci and Congress agreed to a Commission 
which recommended: 
•• Closing 86 bases (16 major) 
•• Realigning (plus or minus) 59 bases 

• 1988 closures and realignments have the force of law 

• In 1990, Secretary Cheney tried to close additional bases 
•• Old legislation applied 
•• Congress charged list was politically motivated 



j1990 Base Closure Legislation I 
• Exclusive process for closing or realigning bases 

•• Except for actions below thresholds 
•• Except for the 1988 closures 

• · New Base Closure and Realignment Commission 
•• 1991 
•• 1993 
•• 1995 

• Defense Management Review studies l'(lay be Impacted 

• GAO Involved early 



I A Complicated Process I 
• Secretary of Defense 

•• Proposes selection criteria 

•• Develops 6-year force structure plan 

•• Recommends closures and realignments 

• President 

•• Nominates commissioners 

•• Approves Commission recommendations 

• Congress 

•• Confirms commissioners 

•• Oversees process and approves final list 



I Final Selection Criteria I 
Military Value: 

1. The current and future mission requirements and the impact on the 
operational readiness of the Department of Defense's total force. 

2. The availability and condition of land, facilities and associated airspace 
at both the existing and potential receiving locations. 

3. The ability to accommodate contingency, mobilization, and future total 
force requirements at both the existing and potential receiving locations. 

4. The cost and manpower implications. 

Return on Investment: 
5. The extent and timing of potential costs and savings, Including the 

number of years, beginning with the date of completion of the closure or 
realignment, for the savings to exceed the costs. 

Impacts: 
6. The economic Impact on communities. 
7. The ability of both the existing and potential receiving communities 

Infrastructure to support forces, missions and personnel. 
8. The environments I Impact. 
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GOOD MORNING. MY NAME IS LOUIS M. JACKSON. I AM COMMANDER 
OF THE U, S. ARMY TOXIC AND HAZARDOUS MATER! ALS AGENCY <WHICH IS 
ALSO CALLED USATHAMA), THE USATHAMA IS A FIELD OPERATING 
ACTIVITY OF THE U.S. ARMY CORPS OF ENGINEERS. THE USATHAMA HAS A 
SUBSTANTIAL ROLE IN THE MANAGEMENT AND EXECUTION OF THE ARMY'S 
ENVIRONMENTAL PROGRAM. THE AGENCY IS THE CENTRAL MANAGER FOR THE 
ENVIRONMENTAL RESTORATION PORTION OF THE ARMY'S BASE CLOSURE 
PROGRAM. 

TODAY. I WILL COVER FIVE BASIC AREAS. FIRST, I WILL IDENTIFY 
THE INDIVIDUALS AND ORGANIZATIONS WITH PRIMARY RESPONSIBILITIES 
FOR THE ARMY'S BASE CLOSURE PROGRAM. SECOND, I WILL DISCUSS THE 
GENERAL POLICIES ESTABLISHED BY THE ARMY FOR ENVIRONMENTAL 
RESTORATION ACTIVITIES DURING THE EXECUTION OF THE BASE CLOSURE 
PROGRAM. THIRD, I WILL REVIEW THE PROCESS USED BY THE ARMY AS IT 
EXECUTES THE ENVIRONMENTAL RESTORATION PORTION OF THE BASE CLOSURE 
PROGRAM. FOURTH, I WILL SUMMARIZE THE ARMY'S ENVIRONMENTAL 
RESTORATION ACCOMPLISHMENTS TO DATE IN THE BASE CLOSURE PROGRAM. 
FINALLY. I WILL DISCUSS THE EXPERIENCE GAINED DURING THE PAST TWO 
YEARS WHILE IMPLEMENTING THE BASE CLOSURE PROGRAM. THIS ANALYSIS 
WILL INCLUDE LESSONS LEARNED ABOUT THE PROCESS AS WELL AS AREAS 
WHERE CONTINUED IMPROVEMENT CAN RESULT IN GREATER BENEFIT TO THE 
ARMY AND LOCAL COMMUNITIES. 

' 1. RESPONSIBILITIES. 
THE SECRETARY OF THE ARMY HAS OVERALL RESPONSIBILITY FOR THE 

ARMY BASE CLOSURE ACTIONS. ASSISTANT SECRETARY OF THE ARMY FOR 



INSTALLATIONS, LOGISTICS AND THE ENVIRONMENT HAS OVERSIGHT AND 

POLICY RESPONSIBILITIES FOR THE ARMY BASE CLOSURE ACTIONS, THE 

DIRECTOR OF MANAGEMENT HAS THE EXECUTION RESPONSIBILITY FOR THE 

MANAGEMENT AND EXECUTION OF ALL REALIGNMENTS AND CLOSURES IN THE 

ARMY. THE MAJOR COMMANDS WITH ASSISTANCE FROM THE U.S. ARMY 

CORPS OF ENGINEERS <USACEl ARE RESPONSIBLE FOR EXECUTING THE 

ENVIRONMENTAL RESTORATION AND CONSTRUCTION MISSIONS. 

2. POLICIES. 

THE ARMY ENVIRONMENTAL POLICY FOR BASE CLOSURE AT INSTALLA

TIONS INCLUDES THE GOAL OF CLEANING UP CONTAMINATION TO ALLOW FOR 

THE UNRESTRICTED USE OF THE PROPERTY AT THE TIME OF TRANSFER. 

THE ARMY CONDUCTS THE ENVIRONMENTAL RESTORATION PORTION OF 

THE BASE CLOSURE PROGRAM IN A MANNER SIMILAR TO ITS INSTALLATION 

RESTORATION PROGRAM ( IRPl. ALL IMMINENT THREATS TO LIFE, HEALTH, 

OR SAFETY ARE REMOVED, CONTAINED, OR ELIMINATED AS QUICKLY AS 

POSSIBLE. STUDIES ARE USED TO IDENTIFY CONTAMINATION EXISTING AT 

AN INSTALLATION. IN ACCORD WITH APPLICABLE FEDERAL, STATE, AND 

ARMY REGULATIONS, ALL ENVIRONMENTAL CONTAMINATION PRESENT ON THE 

INSTALLATION OR MIGRATING FROM IT IS MONITORED AND CONTAINED OR 

TREATED TO ACCEPTABLE PUBLIC HEALTH OR ENVIRONMENTAL IMPACT 

LEVELS. 

ON A CASE-BY-CASE BASIS, THE ARMY MAY CONSIDER RELEASING BASE 

REALIGNMENT AND CLOSURE <BRACl EXCESS PROPERTY SUBJECT TO LAND 

USE RESTRICTIONS. IN SOME INSTANCES, THESE RESTRICTIONS COULD BE 

REQUIRED IN ORDER TO MAINTAIN LONG-TERM REMEDIAL ACTIONS, IN 

OTHER CASES, IF THERE IS NO IMMINENT THREAT TO HEALTH, SAFETY, OR 
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THE ENVIRONMENT FROM THE CONTAMINATION, AND THE ESTIMATED COST OF 

CLEANUP IS GREATER THAN THE ANTICIPATED RECEIPTS FROM SALE OF THE 

SITE. THE CLEANUP OF THE INSTALLATION MAY BE DEFERRED TO THE 

DEFENSE ENVIRONMENTAL RESTORATION PROGRAM IN FISCAL YEAR 96 OR 

BEYOND ON A "WORST FIRST" BASIS. ADDITIONALLY, SOME FACILITIES 

MAY BE CLEANED AND SOLD IN SEPARATE PARCELS RATHER THAN AS ONE 

LARGE PACKAGE. WHEN THE RESTRICTIONS ARE ATIACHED TO THE SALE, 

THE RESTRICTIONS MUST BE COMPATIBLE WITH ACTIVITIES ON 

NEIGHBORING PROPERTIES AND CONSISTENT WITH THE EXPECTED FUTURE 

USE OF THE SITE. IN ALL CASES, ANY RESIDUAL CONTAMINANTS AND USE 

RESTRICTIONS ARE FULLY IDENTIFIED TO THE BUYER. 

IN CASES WHERE THE ARMY INSTALLATION IS BEING TRANSFERRED TO 

ANOTHER FEDERAL AGENCY, THE ARMY TAKES THE LEAD FOR ALL 

RESTORATION STUDIES AND INVESTIGATIONS. THE COST OF ANY CLEANUP 

WILL BE NEGOTIATED BETWEEN THE ARMY AND THE GAINING AGENCY. 

AS A GENERAL RULE, ALL ENVIRONMENTAL RESTORATION ACTIVITIES 

NECESSARY TO CLOSE OR REALIGN INSTALLATIONS COVERED UNDER THE 

BRAC PROGRAM ARE FUNDED USING THE BASE CLOSURE ACCOUNT. ONLY 

BASE CLOSURE AND REALIGNMENT ACTIVITIES MAY BE FUNDED FROM THAT 

ACCOUNT. THOSE EXPENDITURES NECESSARY TO MAINTAIN INSTALLATIONS 

IN COMPLIANCE WITH FEDERAL, STATE, AND LOCAL ENVIRONMENTAL 

REQUIREMENTS. SUCH AS RCRA AND NPDES PERMITS, COME FROM THE 

NORMAL OPERATING ACCOUNTS. 

IN MANAGING BASE CLOSURE FUNDS FOR ENVIRONMENTAL RESTORATION 

ACTIVITIES, PRIORITY IS GIVEN TO SITUATIONS WHERE UNACCEPTABLE 

HUMAN HEALTH OR ENVIRONMENTAL HAZARDS EXIST. ADDITIONALLY, THE 

ARMY WILL MEET COMMITMENTS MADE TO THE U.S. ENVIRONMENTAL 
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PROTECTION AGENCY CEPA> AND STATE REGULATORY AGENCIES IN FEDERAL 

FACILITY AGREEMENTS AND CORRECTIVE ACTION SCHEDULES. FINALLY, 

ENVIRONMENTAL RESTORATION AT SITES WHERE AN ECONOMIC PAYBACK IS 

ANTICIPATED WILL BE CONSIDERED. 

3. PROCESS. 

THE PROCESS FOR CONDUCTING THE ENVIRONMENTAL RESTORATION 

PORTION OF BASE CLOSURE IS PATTERNED AFTER THE CERCLA AND SARA 

REGULATIONS • 

THE FIRST STEP IS A PRELIMINARY ASSESSMENT. THIS IS A 

QUALITATIVE EVALUATION OF THE SITE, FOCUSED ON ITS SUITABILITY 

FOR TRANSFER. DURING THE PRELIMINARY ASSESSMENT. ALL EXISTING 

RECORDS RELATED TO THE ENVIRONMENTAL CONDITION OF THE SITE ARE 

EVALUATED TO DETERMINE IF ANY ENVIRONMENTAL HAZARDS ARE PRESENT, 

A SITE VISIT IS MADE, AERIAL PHOTOGRAPHS ARE EVALUATED TO 

DETERMINE POTENTIAL AREAS OF CONTAMINATION <SUCH AS STRESSED 

VEGETATION AND LAND SCARS), AND CURRENT AND FORMER EMPLOYEES ARE 

INTERVIEWED TO DETERMINE WHERE UNREPORTED DISPOSAL OF HAZARDOUS 

WASTE MAY HAVE OCCURRED. THE ASSESSMENT INCLUDES BUILDINGS CFOR 

SUCH THINGS AS ASBESTOS), TRANSFORMERS CFOR PCB'S), AND UNDER

GROUND STORAGE TANKS, AS A RESULT OF THESE EFFORTS, POTENT! AL 

HAZARDOUS WASTE CONTAMINATION SOURCES ARE IDENTIFIED. THIS 

DOCUMENT IS REVIEWED BY THE INSTALLATION; THE INSTALLATION'S 

MAJOR COMMAND; THE BASE CLOSURE. ENVIRONMENTAL. AND DIRECTOR OF 

MANAGEMENT OFFICES AT HEADQUARTERS, DEPARTMENT OF THE ARMY 

(HQDA>; AS WELL AS APPLICABLE ELEMENTS WITHIN THE U.S. ARMY CORPS 

OF ENGINEERS {USACE>. THE PRELIMINARY ASSESSMENT TYPICALLY 
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CONTAINS RECOMMENDATIONS SUGGESTING FURTHER WORK OR ADDITIONAL 

I NVESTI GA TI ONS BE CONDUCTED TO CHARACTERIZE THE SITE. IF NO 

HAZARDOUS WASTE OR OTHER ENVIRONMENTAL IMPACTS ARE IDENTIFIED AT 

THE SITE WHICH WOULD PRECLUDE TRANSFER OF THE PROPERTY DURING THE 

PRELIMINARY ASSESSMENT PHASE, THE PROPERTY CAN BE SOLD OR 

TRANSFERRED. IT TAKES APPROXIMATELY 6 MONTHS TO PREPARE THE 

PRELIMINARY ASSESSMENT. 

AT THOSE INSTALLATIONS WHERE THE PRELIMINARY ASSESSMENT 

I DENT! F I ES SITES WITH KNOWN OR SUSPECTED CONTAM INA Tl ON, A 

REMEDIAL INVESTIGATION/FEASIBILITY STUDY (Rl/FS> IS CARRIED OUT. 

THE Rl/FS IS USED TO MORE PRECISELY DETERMINE THE NATURE AND 

EXTENT OF ENVIRONMENTAL CONTAMINATION. · IT IS ACCOMPLISHED 

THROUGH PHYSICALLY COLLECTING AND TEST! NG SAMPLES FROM THE SITE. 

THE DATA OBTAINED IS ANALYZED TO DETERMINE: WHAT HEALTH RISKS 

MAY EXIST AND WHICH REMEDIAL ACTION ALTERNATIVES MAY EXIST BASED 

ON A RANGE OF LAND USE SCENARIOS. THE ACTIONS UNDERTAKEN DURING 

THIS PHASE ARE REVIEWED BY AND COORDINATED WITH EPA AND STATE 

REGULATORY AGENCIES. CONCURRENCE IS OBTAINED FROM EPA AND THE 

STATE PRIOR TO INITIATION OF FIELD WORK. EPA AND STATE 

REGULATORS ARE PROVIDED COPIES OF THE RI/FS DOCUMENTS FOR REVIEW 

AND CONCURRENCE. THROUGHOUT THE PROGRAM, THERE IS EXTENSIVE 

INTERNAL ARMY COORDINATION AMONG THE INSTALLATION, MACOM, HQDA, 

AND USACE. AT THE COMPLETION OF THE FS, A PUBLIC MEETING IS HELD 

TO REVIEW THE FINDINGS AND TO OBTAIN PUBLIC INPUT. AT THE 

CONCLUSION OF THE Rl/FS IF NO ENVIRONMENTAL CLEANUP IS REQUIRED, 

THE SITE CAN BE SOLD OR TRANSFERRED. WHEN CLEANUP IS REQUIRED, A 

RECORD OF DECISION (ROD> WILL BE PREPARED. THE ROD IS COMPRISED 
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OF THOSE DOCUMENTS SUPPORTING THE AGREEMENT REACHED BETWEEN THE 

ARMY AND THE REGULATORY AGENCIES ON THE ACTIONS REQUIRED TO 

MITIGATE THE CONDITIONS IDENTIFIED AT A SITE. THE RI/FS PROCESS 

CAN TAKE FROM 20 TO 46 ~ONTHS. EFFORTS ARE UNDERWAY TO EXPEDITE -----
THESE SCHEDULES. 

SOME CLEANUP ACTIONS CAN BE ACCOMPLISHED PRIOR TO THE 

PREPARATION OF A ROD AT THE END OF THE RI/FS. THESE INCLUDE 

REMOVAL AND CLEANUP ASSOCIATED WITH UNDERGROUND STORAGE TANKS. 

ASBESTOS CLEANUP, AND ACTIONS ASSOCIATED WITH PCB REMEDIATION. 

MANY OF THESE TYPES OF ACTIONS ARE BEING ADDRESSED AT BRAC I 

SITES DURING FISCAL YEAR 91. 

A STATEMENT OF CONDITION WILL BE ISSUED WHEN REMEDIAL ACTIONS 

ARE COMPLETED AND THE SITE IS RESTORED FOR ITS INTENDED END USE. 

THE STATEMENT OF CONDITION CONSOLIDATES INFORMATION GENERATED - . 

DURING THE PRELIMINARY ASSESSMENT, THE RI/FS, AND THE REMEDIAL 

ACTION PHASE. IT INCLUDES MAPS AND A LEGAL DESCRIPTION OF THE 

PROPERTY. THIS DOCUMENT BECOMES PART OF THE FORMAL DEED OF 

TRANSFER WHEN THE PROPERTY IS SOLD OR TRANS- FERRED. THE DEED 

FOR PROPERTY BEING CONVEYED BY THE ARMY WILL CONTAIN A COVENANT 

WARRANTING THAT ALL KNOWN REMEDIAL ACTIONS NECESSARY TO PROTECT 

HUMAN HEALTH OR THE ENVIRONMENT HAVE BEEN COMPLETED. IT WILL 

FURTHER STATE. IF ADDITIONAL ARMY-CAUSED CONTAMINATION IS LATER 

FOUND, ITS CLEANUP WILL REMAIN THE RESPONSIBILITY OF THE ARMY, 
- ... w_, ____ -• ~-- ""~-··--···-~--~~-·--• •••·-··~·--··---·• -• ·~-·~·------- --- -•••--•- - • .,-> ~··-···•• 

IF THE PROPERTY IS BEING TRANSFERRED TO ANOTHER FEDERAL AGENCY 

SUBJECT TO LAND USE RESTRICTIONS. WORDING IS PLACED IN THE DEED 

SO THE PROPERTY WILL REVERT BACK TO THE ARMY IF IT IS NOT USED IN 

CONFORMANCE WITH THE AGREED UPON LAND USE. 
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LONG-TERM REMEDIAL ACTIONS SUCH AS GROUNDWATER TREATMENT MAY 
TAKE MANY YEARS TO COMPLETE. AS A PART OF THE OPERATION AND 
MAINTENANCE OF ANY REMEDIAL ACTION, MONITORING WILL BE CONDUCTED 
TO ENSURE CLEANUP GOALS ARE MET. ON A CASE-BY-CASE BASIS, 
STATEMENTS OF CONDITION MAY BE PREPARED, AND THE PROPERTY MAY BE 
TRANSFERRED OR SOLD, WHILE CONTAMINATED GROUNDWATER IS STILL 
BEING TREATED. THIS WOULD BE PERMISSIBLE IN AN AREA WHERE 
MUNICIPAL WATER IS AVAILABLE AND WHERE GROUNDWATER IS NOT A 
SOURCE OF DRINKING WATER. ONCE THE ARMY'S GROUNDWATER CLEANUP IS 
COMPLETED, THE STATEMENT OF CONDITION WILL BE AMENDED. 

4. ACCOMPLISHMENTS TO DATE. 
THERE ARE 81 ARMY BRAC I SITES WHICH ARE BEING EVALUATED FOR 

CLOSURE. PRELIMINARY ASSESSMENTS HAVE BEEN COMPLETED FOR 53 OF 
53 HOUSING AREAS AND 25 OF 28 INSTALLATIONS. PRELIMINARY 
ASSESSMENTS WERE NOT PREPARED FOR THE OTHER THREE INSTALLATIONS 
SINCE THOSE INSTALLATIONS ALREADY HAD ONGOING RIIFS'S UNDER THE 
INSTALLATION RESTORATION PROGRAM, RifFS'S ARE CURRENTLY IN 
PROGRESS FOR 22 OF 28 SITES. NO FURTHER ACTIONS ARE PLANNED AT 
FOUR FACILITIES UNDER THE BASE CLOSURE PROGRAM. FUTURE ENVIRON
MENTAL EFFORTS AT THOSE FACILITIES WILL BE CONDUCTED UNDER THE 
INSTALLATION RESTORATION PROGRAM. 

SIXTEEN OF THE 53 PRELIMINARY ASSESSMENTS FOR HOUSING AREAS 
INDICATED NO FURTHER ACTION WAS REQUIRED. AN ADDITIONAL 16 
HOUSING AREAS REQUIRED FURTHER SAMPLING AND ANALYSIS AND WERE 
DETERMINED TO CONTAIN NO HAZARDS. AS A RESULT, 700 HOUSING UNITS 
AT 32 OF THE 53 HOUSING AREAS HAVE BEEN CERTIFIED BY THE ARMY FOR 
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RELEASE OR TRANSFER, THE REMAINING SITES ARE AT DIFFERENT STAGES 
OF REMEDIATION. 

5, LESSONS LEARNED. 
ONE OF THE ISSUES IMPACTING THE PROGRAM HAS BEEN THE BELATED 

RELEASE OF ENVIRONMENTAL RESTORATION FUNDING FOR THE BASE CLOSURE 
PROGRAM. IN FISCAL YEAR 91. THE ARMY FIRST RECEIVED FUNDS LATE 
IN ITS THIRD QUARTER. LATE RELEASE OF FUNDS HAS COMBINED WITH 
THE AMBITIOUS CLOSURE SCHEDULE TO CAUSE CONSIDERABLE MANAGEMENT 
PROBLEMS AND SLIPPAGE. THE ARMY'S SCHEDULES IN THIS PROGRAM WILL 
BE DIFFICULT TO MAINTAIN UNLESS FUNDS ARE RELEASED IN THE FIRST 

~ --- ------~---·--- ·- ·-- ·- ~---- -" 
QUARTER OF EACH FISCAL YEAR. - -----~-----~----· -~-· ~·-· --- -" 

BASED ON OUR EXPERIENCE WITH THE PROGRAM, WE BELIEVE THE 
APPROACH OF RELEASING INSTALLATIONS IN PARCELS IS POSSIBLE AND 
DESIRABLE. THIS PERMITS THE ARMY TO GENERATE REVENUE BY SELLING 
PARCELS AND USING THE RESULTING REVENUE TO HELP OFFSET THE COST 

---~-- ·-----·· ·- --·-. --~- ... ____ _ 
~----

OF BASE CLOSURE. THIS CONCEPT HAS BEEN UTILIZED AT FORT MEADE 
~------------

AND WILL BE DISCUSSED DURING MR. TORRISI'S TESTIMONY FOCUSING ON 
THE FORT MEADE EXPERIENCE. THIS APPROACH WILL ALSO BE CONSIDERED 
AT OTHER BASE CLOSURE SITES ONCE THE FIELD STUDIES ARE COMPLETED 
AND UNCONTAMINATED AREAS IDENTIFIED. 

OUR IDEAL IN THIS PROGRAM IS TO CARRY OUT ENVIRONMENTAL 
RESTORATION THAT WILL PERMIT UNRESTRICTED LAND USE. WHEN 
UNRESTRICTED LAND USE· IS NOT POSSIBLE, REUSE OPTIONS SHOULD BE 
NARROWED EARLY IN THE ASSESSMENT OF THE SITE. THEN THE DATA 
GATHERING DURING THE FIELD INVESTIGATION PHASE CAN BE TAILORED TO 
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MEET THOSE NEEDS. THIS WILL RESULT IN A LESS COSTLY PROGRAM AND 
A FASTER SCHEDULE. 

THE ARMY IS CONDUCTING THE BASE CLOSURE ENVIRONMENTAL 
RESTORATION PROGRAM IN CONFORMANCE WITH CERCLA AS AMENDED BY SARA 
AND ITS IMPLEMENTING REGULATIONS, AND THE NATIONAL OIL AND 
HAZARDOUS SUBSTANCES POLLUTION CONTINGENCY PLAN (NCPJ. AS A 
RESULT, THE PROGRAM IS CARRIED OUT IN COOPERATION WITH EPA. IN 
MANY EPA REGIONS, BASE CLOSURE PLANS AND REPORTS, WHICH ARE 
PROVIDED FOR REVIEW AND COMMENT, DO NOT RECEIVE TIMELY EVALUA
TIONS. SINCE ARMY POLICY IS TO OBTAIN REGULATORY CONCURRENCE ON 
THE WORK BEING DONE BY THE ARMY, _lAC!LOE EPA PARTICIPATION CAN 
SLOW DOWN THE PROGRESS OF THE WORK. ---· -· ...... ~-, ...... --· 

IT HAS BEEN SUGGESTED THAT IN THE FUTURE BASE CLOSURES FOR 
THE ARMY INTERACT WITH EPA ONLY AT NPL SITES WHERE EPA HAS ACTIVE 
RESPONSIBILITY. AT OTHER FACILITIES, THE ARMY COULD LIMIT ITS 
COORDINATION TO THE STATES. THE DEPARTMENT OF DEFENSE AND STATE 
MEMORANDUM OF AGREEMENT (DSMOA) CAN BE USED TO PROVIDE FUNDS TO 
STATES TO EXPEDITIOUSLY REVIEW DOD CLEANUP PROJECTS, THUS HELPING 
TO MAINTAIN OVERALL SCHEDULES. 

THE ARMY'S EXPERIENCE TO DATE IS THAT EPA AND STATE REVIEWERS 
CHANGE SEVERAL TIMES DURING A PROJECT. THIS RESULTS IN MID
COURSE CHANGES IN REGULATORY PHILOSOPHY AND APPROACH. A 
CONSISTENT APPROACH BY REGULATORY- AGENCY REVIEWERS WOULD BE OF 
GREAT BENEFIT. 

SINCE THE BASE CLOSURE ENVIRONMENTAL RESTORATION TIME LINES 
ARE SHORT, AN EARLY MEETING AT THE START OF THE PROCESS WITH 
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. \ . 

REGULATORY AGENCIES TO FORMALIZE THEIR REVIEW PROCESS AND 
PHILOSOPHY IS DESIRABLE. 

IN CONCLUDING, I WOULD LIKE TO ADVISE THE TASK FORCE THAT THE 
ARMY HAS MADE SIGNIFICANT PROGRESS TO DATE IN CONDUCTING THE 
ENVIRONMENTAL RESTORATION PORTION OF THE BASE CLOSURE PROGRAM. 
THE ARMY IS DEDICATED TO INSURING THE MAXIMUM NUMBER OF SITES ARE 
RESTORED AND RETURNED TO THE PRIVATE SECTOR IN A TIMELY MANNER. 

THIS COMPLETES MY TESTIMONY. 
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... .. 
Possible Litigation Strategies to Prevent 

the Expedited Transfer of Pease Air Force Base 
from Federal Government ownership 

Section 8056 of the 1991 Defense Appropriations Act (P.L. 

101-511) requires the Air Force to indemnify the State of New 

Hampshire, its lenders and others from any liability for Air Force 

releases of hazardous substances at Pease Air Force Base. By 

indemnifying redevelopers of Pease Air Force Base against certain 

environmental liabilities, section 8056 may encourage an expedited 

transfer of the Federal government's ownership of Pease Air Force 

Base, which is on the Superfund National Priorities List ("NPL"), 40 

C.F.R. Part 300, Appendix B, before completion of the environmental 

studies and clean-up activities that Section 120 of the Superfund 

Amendments and Reauthorization Act ("SARA") (42 u.s.c. § 9620) 

requires at Pease. 

A possible conflict between Section 8056 and Section 120 of SARA 

would be a major element of any legal strategy employed by opponents 

of an expedited transfer of Pease Air Force Base. Some legal 

theories that might presented in opposition to a transfer are 

outlined below. 

Opponents of the transfer of Pease Air Force Base out of federal 

government hands could file a declaratory judgment action in u.s. 

District Court in New Hampshire under 28 u.s.c. § 2201. The 

plaintiffs could allege federal question jurisdiction under 28 u.s.c. 
§ 1331 because the case would arise under federal statutes, and based 

on decisions such as Sierra Club v. Simkins Industries. Inc •• 847 

F.2d 1109, reh'g en bane denied (4th Cir. 1988), cert. denied, 491 

u.s. 904 (1989), an environmental organization could successfully 
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demonstrate standing if some of its members live in New Hampshire and 

allege injury in fact in the form of a delayed clean-up and an 

ultimately more degraded environment for a longer period than would 

be the case absent the expedited transfer. Adjacent landowners to 

the redevelopment could also demonstrate standing. 

The complaint would request a determination that any transfer of 

Pease before completion of the procedure required at Pease by SARA 

Section 120, including the conduct of a Remedial Investigation/ 

Feasibility Study ("RI/FS") and the completion of any required 

remedial action, violates SARA. The complaint would also request 

injunctive relief to prevent the Air Force from transferring Pease to 

non-federal ownership until the Air Force complies fully with the 

SARA Section 120(e) and (h). 

This theory would be premised on the failure of Section 8056 to 

excuse Pease Air Force Base from compliance with SARA Section 

120. 1 Subsection (e) of Section 120 establishes a detailed time 

schedule under which the Air Force must start the RI/FS within six 

months of Pease being listed on the NPL, and must begin any required 

remedial action within fifteen months of RI/FS completion. One 

result of the mandatory action deadlines under Section 120 is that 

any required clean-up at Pease is likely to begin sooner during 

1 The Senate report prov~s~on that explains what eventually 
became Section 8056 of the DoD Authorization Act states that "the 
indemnification provision [for Pease) in no way is intended to affect 
the liabilities of either the Defense Department or of any 
indemnified party under [SARA) .... 11 s. Rep. No. 521, lOlst 
Cong., 2d Sess. (1990). 
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federal gover~ent ownership than would be the case if Pease were not 

federally owned. 

SARA Section 120(h) requires that: 

in the case of any real property owned by the 
United States on which any hazardous substance was 
••. known to have been released, or disposed of, 
each deed entered into for the transfer of such 
property by the United States to any other person 
or entity shall contain .•• a covenant 
warranting that all remedial action necessary to 
protect human health and the enviro~ent with 
respect to any such substance remaining on the 
property has been taken before the date of such 
transfer • . • • 

The plaintiffs would argue that subsections (e) and (h) of Section 

120 impose significant additional restrictions and obligations beyond 

those normally required at NPL sites on the federal government before 

it can transfer a federal facility on which a release of hazardous 

substances has occurred. Section 120(h} explicitly requires that the 

federal government warrant in the deed that it has completed all 

necessary remedial action before2 it transfers ownership of any 

federal facility on the NPL. 

The plaintiffs would also argue that any attempt to remove Pease 

from the scope of section 120 by transferring its ownership before 

clean-up could result in a less effective long-term remedial action 

than if Pease remained subject to Section 120. This position would 

be based on the federal gover~ent's obligation to assure long-term 

operation and maintenance ("O&M"} tasks at federal facilities cleaned 

2 A necessary precondition to the completion 
remedial action is the selection of the appropriate 
through the conduct of an RI/FS. · 

of required 
remedial action 
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up under section 120. No such federal obligation exists at former 

federal facilities, and payment of O&M costs would depend instead on 

the solvency of the subsequent owner or on the Superfund. 3 

The plaintiffs could also include a claim under Sections 107 and 

310 of the Comprehensive Environmental Response, compensation and 

Liability Act ("CERCLA"), 42 u.s.c. §§ 9607 and 9659, for response 

costs they incurred to investigate the extent of any release of 

hazardous substances from Pease. Such a claim must be preceded by at 

least sixty days notice to EPA and the Air Force, and to be 

recoverable the costs must be incurred consistent with the National 

Contingency Plan, 40 C.F.R. Part 300. Examples of response costs 

that the courts have allowed citizens to recover include soil and 

groundwater sampling and analysis costs. Landowners adjacent to 

Pease could hire a contractor to drill several wells ($5-10,000), and 

send samples collected from them to a laboratory for analysis 

($3-5000). Another reason that the redevelopment opponents might 

include a CERCLA response cost recovery claim is because of a recent 

appellate court decision that allows non-government plaintiffs who 

bring CERCLA cost recovery cases to collect their attorneys' fees. 

General Electric ca. v. Litton Industrial Automation Systems. Inc., 

920 F.2d 1415 (Sth cir. 1990), cert. denied, 59 u.s.L.W. 3651 (U.s. 

Mar. 26, 1991). 

3 This argument would probably fail due to the requirement in 
section 8056 for the Air Force to indemnify the beneficiaries against 
all costs relating to hazardous substances resulting from Air Force 
activities. This indemnification would likely be interpreted to 
include O&M costs. 
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In addition to the statutory claims outlined above, any adjacent 

landowners who oppose expedited Pease redevelopment could include in 

their complaint pendant state law claims such as nuisance and 

trespass if they could demonstrate the migration of contaminated 

groundwater under their property from Pease. Such a demonstration 

might be made based on the Air Force's own Preliminary Assessment of 

Pease under the Defense Environmental Restoration program, or on 

sampling data collected by the plaintiffs as described in the 

preceding paragraph. 

There may be other non-environmental federal or state law claims 

that redevelopment opponents could include as well. 

From the redevelopment opponents' perspective, litigation of the 

type described above would be successful if it survived the 

government's initial summary judgment and dismissal motions, 

regardless of the ultimate outcome. This is so because the 

uncertainty created by the pending litigation would be likely to 

collapse any existing redevelopment financing, and would probably 

deter any new redevelopment financing. The uncertainty created by 

the lawsuit would also have the potential to impair the issuance or 

marketability of any state-issued or -supported bonds for financing. 

The substantial legal issues presented by the federal 

government's transfer of Pease before completion of any required 

remedial action under SARA section 120 make it likely that a legal 

challenge to such action would survive the government's early 

dispositive motions, resulting in possibly lengthy litigation. 
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MR. CHAIRMAN AND MEMBERS OF THE TASK FORCE, 

Thank you for the opportunity to present the case history on 

some of the difficulties we have encountered with regard to 

interim use of properties at Norton AFB. While the Norton AFB 

case relates specifically to interim use of properties via lease 

arrangements, I will also discuss some of the impediments which 

could prevent the Air Force from permanently conveying 

properties once the installation is closed in June 1994. 

Let me begin by stating that the Air Force is very much 

concerned about the impact closing our installations will have 

on the local economy and community. While our mandate is to 

close installations, our intention is to do so with minimal 

disruption to the community. Our strategy is to provide a 

smooth transition of properties to productive, private use as 

Air Force programs drawdown and are realigned to other bases and 

as.military and civilian employees are moved to support these 

program transfers. To facilitate this transition, we are 

accommodating development authorities, where possible, by 

leasing facilities to them prior to the actual closure of the 

bases. They in turn can sublease the facilities to private 

firms that can provide civilian jobs in the community. The 

overall effect is to create jobs, bolster the local economy, and 

provide tax revenues prior to the loss of Federal payrolls. 
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To date, the Air Force has entered into leases with the 

Inland Valley Development Agency (at Norton AFB) and Pease 

Development Authority (Pease AFB). Of primary concern today, is 

the lease the Inland Valley Development Agency has with it's 

sublessee, Lockheed Commercial Aircraft Center, Inc.; a 

subsidiary of the Lockheed Corporation. 

BACKGROUND 

Environmental studies to determine the location and extent 

of hazardous waste sites on Norton AFB have been ongoing since 

1982. Twenty-two sites have been identified. Of primary 

concern is a plume of trichloroethylene contaminated groundwater 

which extends across the central portion of the base, including 

the facilities being leased by Lockheed Corporation. 

Contaminate levels in this plume range from several parts per 

billion to as high as 4,600 parts per billion. An interim 

remedial action to remove and treat this TCE contaminated 

groundwater will come online this year. A base-wide remedial 

investigation and feasibility study (RI/FS) is scheduled for 

completion in September 1992. 

Norton AFB was listed on the National Priorities List in 

July 1987. A three-party Interagency Agreement (Federal 
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Facilities Agreement) was entered into on June 22, 1989. 

Parties to the agreement include: the Environmental Protection 

Agency (Region IX); State of California, Department of Health 

Services; and the United States Air Force. 

CASE HISTORY 

Lockheed signed an interim lease for the use of docks 3 and 

4 of Building 763 at Norton AFB on July 10, 1990. Lockheed 

plans to use the hangar to maintain and modify Boeing 747 

aircraft. To begin operations, Lockheed obtained a lease for 

only docks 3 and 4, but intends to secure permanent interests in 

docks 1 and 2, other hangars and administrative facilities from 

the Inland Valley Development Authority upon closure of Norton 

Air Force Base, which is scheduled for June 1994. 

Building 763 is a large aircraft hangar used by the Air 

Force since the early 1960s to repair and maintain cargo 

aircraft such as C-135s and C-14ls. In addition to maintenance 

on fuel and hydraulic systems, solvents such as 

trichloroethylene (TCE) have been used for cleaning aircraft 

parts since the 1970s. A small electroplating shop has also 

been operated in the northeast corner of Hangar 763 since the 
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1970s. Historical records, obtained in conjunction with the 

Preliminary Assessment of Norton AFB, document the spillage of 

fuels, other petroleum products, trichloroethylene, and heavy 

metals (such as cyanide and chromium) from electroplating 

operations onto the floor of Hangar 763 over the past 20 years. 

Prior to commencing construction modifications at Hangar 

763, Lockheed undertook engineering studies to determine if the 

concrete floor would support "747" aircraft. In October 1990, 

foundation borings were taken; the results showed that most of 

the floor would have to be removed and replaced with 12-14 

inches of reinforced concrete. 

It was during these engineering investigations that 

contamination was confirmed beneath the hangar floor. 

Subsequent ~nvironmental studies, conducted during February and 

March of 1991, showed that soils beneath the concrete floor were 

contaminated with volatile organi9 compounds (primarily 

trichloroethylene and toluene) and heavy metals (primarily 

cadmium and cyanide). Heavy metal contamination was found to be 

localized in a small portion of the hangar, while volatile 

organic compound contamination occurred under most of the hangar 

floor. The majority of contamination was found within the upper 

three feet of the soil. 
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The parties to the Interagency Agreement were first informed 

of the potential contamination underlying hangar 763 in November 

1990 and insisted that any actions the Air Force may take with 

regard to removal of contaminated soils be conducted in 

accordance with the Interagency Agreement and consistent with 

the National Contingency Plan (NCP). 

Section 300.415 of the National Contingency Plan addresses 

removal actions and establishes the criteria to be used to 

determine the type of removal action allowed.. Three types of 

removal actions are discussed: (l) emergency; (2) 

time-critical; and (3) non-time-critical. The type of removal 

action to be undertaken depends upon the estimated cost and time 

to complete the removal and imminent or potential threats to . 

human health or the environment. 

As a general rule, emergency removals are conducted as soon 

as a release is discovered and require minimal coordination with 

Federal and State regulatory authorities; time-critical removals 

are conducted within 2-3 months following discovery; and 

non-time-critical removals can take as long as 8-12 months to 

complete. Lockheed had planned to complete the modifications to 

Hangar 763 at least by December 1990 to meet obligations made to 

a major client. A non-time-critical removal would not be 

completed in time to meet these commitments. 
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After considerable deliberation and consultation with the 

EPA and the California Department of Health Services, the Air 

Force decided to conduct a time-critical removal action to 

remove the known levels of contaminated soil underlying Hangar 

763 immediately. That decision was taken in order to protect 

workers in the hangar from ill effects of air venting of the 

contaminants, to prevent further spread of the contaminants by 

water seeping down through broken areas of the hangar floor 

pavement, and to expedite Lockheed's ability to lay the new 

floor and commence its new operations there. 

However, both the Environmental Protection Agency and the 

State of California, Department of Health Services had specific 

reservations as to whether the Comprehensive Environmental 

Response, Compensation, and Liability Act (CERCLA) and the 

applicable National Contingency Plan regulations allowed a 

removal action to be undertaken primarily for purposes of 

facilitating reuse activities. They refused to issue formal 

"approvals" of the action, though they concurred with the 

technical aspects of the removal and expressly agreed not to 

oppose it legally. The Air Force was left to authorize that 

removal action pursuant to its own decision-making authority 

under the Defense Environmental Restoration Program (Superfund 

Amendments and Reauthorization Act) and Executive Order 12580 
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which delegates to the Department of Defense many CERCLA 

.authorities of the President with regard to contamination which 

is on military installations or emanating from them. 

This "do it at your own risk~ situation is not a comfortable 

one, and the Air Force in the future could find such removal 

action proposals opposed by either regulatory agencies or 

citizen groups. We believe that authoritative guidance from 

Headquarters EPA addressing and clarifying this issue will go 

far in expediting cleanups and property conveyances at closing 

installations. 

Having to independently take removal actions to cleanup 

surface contamination is only one difficulty we have encountered 

in trying to facilitate transfer and reuse of properties. There 

are at least three other difficulties which are seriously 

hampering our ability to convey property at Pease Air Force Base 

and which could hamper property conveyances at Norton Air Force 

Base if not resolved soon. 

1. In the past., the Environmental Protection Agency has 

opted to list entire military installations on the National 

Priorities List. While this was done to optimize the 
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management of cleanup activities within the installation 

boundaries, it has effectively slowed-down cleanups by invoking 

the requirements in CERCLA for the Air Force to enter into 

Interagency Agreements and to strictly adhere to the National 

Contingency Plan. The coordination and oversight processes 

contained in these agreements are inordinately time consuming 

and cumbersome. Review of documents, regardless of their 

technical content and complexity, typically takes 60 days with a 

30 day automatic extension, if requested. As much as one-third 

of the time it takes to reach a Record of Decision on a Remedial 

Inve,stigation and Feasibility Study is due to reviews and agency 

coordination. 

EPA's decision to list entire installations on the NPL has 

effectively prohibited the parceling and transfer of clean 

properties until all contaminated sites are cleaned-up. An 

alternative approach would be to list only the areas of 

contamination allowing the uncontaminated parcels to be 

conveyed without delay .• 

The emphasis in the National Contingency Plan has been on 

conducting removal actions which are necessary to protect 

human health and the environment. As discussed in the 

Norton Air Force Base-Hangar 763 Case History, this focus 

has impeded our ability to accomplish removal actions 

specifically for the purpose of c'onveying property. 
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2. Currently, there are two separate processes, administered 

by separate offices within EPA, which govern the cleanup of 

hazardous waste sites on an installation: (1) those covered by 

the corrective action process required by specific sections of 

the Resource Conservation and Recovery Act; and (2) those 

covered by the remedial action process required under CERCLA. 

These overlapping processes could be rolled into one to attain 

greater program management consistency while, at the same time, 

optimizing both EPA and Air Force staff time and resources. 

3. Presently, EPA and State authorities hold a very 

restrictive interpretation of CERCLA Section 120 (h)(3) which 

effectively prohibits transfer of properties until all remedial 

actions necessary to protect human health and the environment 

have been taken. In the case of groundwater contamination, 

completed remedial actions could take years or several 

decades. House Resolution 2179, recently introduced into the 

Congress, seeks to resolve this dilemma by clarifying the 

statutory language to include remedial actions which have been 

commenced on the property. 

Impediments 1 and 2 could be resolved by clarifying regulations 

or guidance; impediment 3 appears to resolvable only by a statutory 

change to CERCLA. 
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In conclusion, the Norton Air Force Base case history you asked 

that we address today deals with the difficulties we have 

encountered in trying to modify facilities under an interim lease 

arrangement when there is known contamination on or under the 

property. The Air Force can employ its removal authority under 

Section 104 of the Comprehensive Environmental Response, 

Compensation, and Liability Act but it does so on its own and at 

risk of alienating the other parties to the Interagency Agreement. 

We would prefer to work in a cooperative, but expeditous manner 

with the Environmental Protection Agency and appropriate state 

regulatory authorities to reach a mutually satisfactory approach to 

these removal actions. 

However, a more important issue is how the Air Force will be 

able to convey properties expeditiously when they are known to be 

contaminated on the surface or in underlying groundwaters. Until 

the questions of whether uncontaminated properties on National 

Priorities Listed sites can be transferred and whether Section 120 

(h) really requires that all remedial actions be completed, the Air 

Force will be prevented from conveying properties in an expeditious 

manner. 
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Good morning, I am Salvatore Torrisi, Chief of the Base 
Closure Division for the u.s. Army Toxic and Hazardous Materials 
Agency, MY testimony today will focus on the environmental 
restoration activities conducted at Fort Meade as part of the 
Army's Base Closure Program. 

Under the Base Closure and Realignment Act of 1988, Fort 
Meade was slated for realignment and partial closure wl th 9,000 
acres being excessed. 

Fort George G. Meade is a permanent Army installation located 
on 13,670 acres in Anne Arundel County, Maryland between Baltimore 
and Washington D.C. The northernmost one-third of the installa-
tion, referred to as the cantonment area, contains 
administrative, recreational and housing facilitiesJ the 
remaining portion serves mainly as a firing/combat range and 
training areas with minimal maneuver areas. CurrentlY Fort Meade 
provides support and services for about 65 Department of Defense 
tenant activities and organizations. The major tenants are the 
National SecuritY Agency (NSAh Headquarters. First ArmYJ Army 
Intelligence and Security CornmandJ Naval SecuritY GroUPJ and the 
6940th Electronic SecuritY Wing (U.S. Air Force>. In addition, 
Fort Meade provides range and training support for other units of 
the armed services, The 9, 000 acre base c 1 osure parce 1 consists 
of the firing/combat ranges and training area south of the 
cantonment area, TiPton Army Airfield, the active sanitary 
landfill, a sewage lift 

1 



station, an Ammunition Supply Point and potable water SUPPlY 
wells. 

Prior to 1988, the Army was conducting remedial investigations 
at the active sanitary landfill and the clean fill area as part of 
the Fort Meade installation restoration program. The Army began 

its base closure environmental restoration evaluation bY conduc
ting a Preliminary Assessment of the 9,000 acre property, The 

purpose of the assessment was to identifY all potentiallY 
contaminated areas requiring further environmental investigation 
and possible remediation Prior to the release of the property, 

and to IdentifY all areas where there is no contamination. The 
Preliminary Assessment was completed in October 1989. The areas 
requiring further investigation consist predominantlY of former 

and existing landfills and former artillery impact areas. Plans 

to conduct additional environmental investigations at Fort Meade 
based on the Preliminary Assessment were finalized and approved 

bY Region III of the u.s. Environmental Protection Agency, and by 
the Maryland Department of Environment in September 1990. The 

Plans address the evaluation of potential risks from chemical 
contamination. A site investigation of those sites identified in 

the Preliminary Assessment was conducted. Both the Remedia 1 

Investigation Report for the active sanitary landfi 11 and clean 
fill area and the Site Investigation Report are expected to be 
comPleted by December 1991. At this time, the site investigation 

rePort may identifY a need for additional studies at the base 
closure areas evaluated. This effort will subsequently be 
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further env! ronmental <chemical) investigation were 1 im! ted to a 

few areas, no propertY could be Immediately released without 

additional study since there was the potential for unexploded 

ordnance to be present throughout the entire 9,000 acres. The 

Army proposed a three phased approach for releasing property at 

Fort Meade. This three phased approach was designed to Incre

mentallY parcel the property based on the relative likelihood of 

the Presence of unexploded ordnance. 

At Fort Meade, the westernmost part of the installation was 

considered the least likely to contain unexploded ordnance. 

Selection of this tract would have had the added benefit of 

releasing the land most preferred for development first, thus 
' bringing in income to finance base closure activities. 

USATHAMA requested input from the Corps of Engineers Real 

Estate Directorate for assistance in determining the parcel 

boundaries. Specifically, a parcel should contain appropriate 

access and features which make it salable. Once an ordnance 

survey has been performed on a parcel and a Statement of 

Condition approved, that parcel could be released while an 

ordnance survey would begin on the next parcel. 

This three phased parcelling concept was ultimately overtaken 

by events when the Fiscal Year 1991 Military Construction 

APPropriations Act directed the transfer of 7,600 acres of the 

9,000 acres to the Department of Interior, DOl wi 11 add this 

tract to the neighboring Patuxent Wildlife Research Center. 
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Transferring the property to the Department of Interior for wlld-
1 i fe and surface use only will reQul re only a surface ordnance 
survey that should cause minimal impact to vegetation and wildlife 
in the area. 

Major issues that have arisen during the Fort Meade base 
closure environmental restoration program are as follows: 

1. Establishing the extent and degree of the ordnance survey. 
Since past records describing imPact areas and caliber of 
munitions utilized are either nonexistent or difficult to 
reconstruct, it is difficult to determine both the area and dePth 
of ordnance clearance required. 

2. Estimating the cost of conducting an ordnance survey while 
knowing the cost is dependent on the amount of unexploded 
ordnance recovered. As I just mentioned, at Fort Meade, this 
information is very limited. 

3. Reconciling the potential need to clear densely wooded 
areas of Fort Meade in order to conduct ordnance surveys, with 
the des! re to minimize the adverse impacts vegetation clearance 
would' pose in this environmentallY sensitive area. 

4. Establishing the logistics and parameters for conducting 
an ordnance survey in the large area of wetlands found at Fort 
Meade. Both technical feasibilitY and regulations protecting 
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wetlands had to be considered. Agreement has been reached that 
an ordnance survey will be· conducted In wetlands which are 
traversable by foot. No survey will be conducted In wetlands 
that are not traversable by foot. 

5. Resolving the conflict between the Department of Defense 
Regulation 6055.9 which governs the transfer of property contami
nated with unexploded ordnance, and the Fiscal Year 1991 Military 
Construction Appropriations Act which directs the transfer of 
7,600 acres to the Department of Interior by September 1991. 
Department of Defense Regu 1 at ion 6055.9 states "Accountab i 1 i tY 
and control of real property contaminated with ammunition and 
explosives may not be transferred to agencies outside the Depart
ment of Defense and the accountabilitY for such contaminated real 
property shall• remain vested in the Department of Defense until 
the property is rendered innocuous. BY innocuous, it is meant 
that it is reasonable to assume real property is not contaminated 
with live ammunition or explosives to an extent that constitutes 
an unacceptable risk to the general public." This issue is being 
addressed by Headquarters, Department of Army and the Office of 
the Secretary of Defense. 

6. Clarifying the uncertain future of the 1,400 acre parcel 
not subject to transfer to the Department of the Interior. The 
uncertain future use of this 1,400 acres may result in an 
inefficient use of base closure funds by the Army. Under current 
Policy, the Army will prepare and conduct a surface and subsurface 
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ordnance survey In order to release the land without land use 
restrictions. Meanwhile, the local coordinating Council has 
recommended this tract also be subJected to use restrictions 
similar to those in the lands to be added to the Patuxent 
Wildlife Research Center. IL at a later date, 1t is indeed 
decided this Property too, will be released for restricted 
surface use only, the money spent in expensive subsurface 
ordnance surveys would have been wasted. An earlY decision 
concerning the ultimate use of this acreage would be helpful. 

In conclusion, the environmental portion of base closure 
program is a complex process which is not easilY separated from 
socio-economic issues and is an integral part of these activities. 
It has been a challenge to assure all environmental and regulatory 
issues have been properly addressed. The Fort Meade proJect will 
be an even greater challenge to complete in a manner which 
satisfies local communitY concerns while simultaneouslY achieving 
maximum return on investment bY the Army, The Army has restored 
propertY at other locations and sold it for local beneficial 
use. It is not easy, but it can be done. 

This completes my testimony, 
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I appreciate the opportunity to appear before the Base Clo
sure Environmental Response Task Force this afternoon to provide 
my views on base closure environmental issues and how they might 
be addressed. 

Last year, I strongly supported Congressman Fazio's efforts 
to establish this Task Force as part of a legislative strategy to 
make base closure environmental activities more visible to Con
gress and provide a dedicated source of funds to support these 
activities. 

Two years ago, the Environmental Restoration Panel held a 
hearing on Department of Defense base closure environmental 
issues -- the first of its kind in Congress. At that time, we 
learned that DoD did not know very much about environmental 
issues affecting base closure. We also found that DoD had not 
factored environmental considerations into its base closure 
decision making process. Lastly, it became clear that DoD did 
not have a very realistic estimate of the costs associated with 
environmental compliance and cleanup activities related to base 
closure. 

Obviously, DoD's awareness of the environmental aspects of 
base. closure has significantly improved since that panel hearing, 
but more needs to be done and this Task Force can play a major 
role in that process. I believe the Task Force's most important 
contribution would be to identify ways to cut through the red 
tape to expedite the characterization and cleanup of hazardous 
waste sites at closed bases. The conflict and overlap between 
federal, state, and local laws and regulations make cleanups at 
DoD bases among the most complex and difficult in the nation. 
Moreover, the mutual suspicion and misunderstanding between the 
regulators and DoD personnel complicate efforts to sort these 
issues out in a timely fashion. In addition, DoD procurement 
regulations, contract procedures, and funding requirements are 
often inconsistent with expedited cleanup efforts. 

Having a cleanup at an active DoD installation get bogged 
down in bureaucratic bickering is regrettable, to allow the same 
thing to happen at a closed base would be nothing short of 
tragic. It would delay the availability of the property for 
alternative uses at a time when the community is feeling the most 
severe economic hardship because of base closure. It would be 
even more tragic because I know what can be accomplished when all 
parties start to pull. together. This year I have assisted in the 
negotiation of supplemental agreements at national priority list 
sites at two Georgia bases. These agreements are expected to 
reduce cleanup schedules in the existing federal facility agree
ments by months or years, without lowering the quality of the 
cleanup itself. With your permission, I would like to provide a 
copy of the Robins Air Force Base agreement for the record. The 
situation at closed bases for expedited cleanups is even more 
promising because the need for quick action is recognized by all 



parties and there is a greater receptivity to innovation and 
responsible risk taking. 

The Task Force has a tremendous opportunity to recommend 
innovative ways to work through current statutory and regulatory 
requirements, and foster improved cooperation between Dod and the 
regulators to streamline base closure cleanups. Another major 
issue that I think needs to be looked into carefully is the legal 
problems associated with the expedited transfer of land at base 
closure NPL sites. Reviewing the closure, cleanup and transfer 
of property at Pease and Norton Air Force Bases highlighted the 
importance of this problem. Because the Environmental Protection 
Agency has designated all of the property contained in these 
bases as NPL sites, there is concern that all of the property 
would have to be cleaned up before any land could be transferred. 

Equally troubling, it is not clean whether "uncontaminated" 
portions could be carved out for expedited transfer and reuse, or 
that there could be surface leasing of areas affected by sub-sur
face groundwater contamination. 

We have consulted with some Superfund lawyers and the 
attached paper that they have provided suggests that current law 
provides a litigation lighting rod over these base closure NPL 
sites about the size of the Washington Monument. Any individual 
or group who is unhappy about the cleanup or land reuse plan of 
these base closure NPL sites can mount a strong legal challenge 
that would seriously complicate efforts to attract developers or 
lenders. The whole thing could be tied up in court for months 
or years while the community suffers. 

As a result, I have introduced legislation, H.R. 2179, that 
would amend Section 120(h) of the Superfund Amendments and Reau
thorization Act to provide for the expedited cleanup and transfer 
of base closure NPL sites. Since I have introduced this legisla
tion, the number of communities that might be affected by this 
problem has grown from 5 to 14, and this total is bound to grow 
when the next two Base Closure and Realignment lists come out. 

It would be very useful to the Panel and Congress if the Task 
Force could look into this issue and suggest ways of addressing 
it administratively or legislatively. 

In addition, I think it would be worthwhile for the Task 
Force to provide its recommendations on the role of communities 
in making land transfer decisions that involve environmental 
issues. 

Another major consideration by the Task Force would be to 
identify any other base closure related environmental issues that 
are unique and deserve special consideration. Over the past two 
years, we have become aware of the cleanup and land transfer 
issues, but I am sure that there are a number of other environ
mental issues that need to be addressed to facilitate the timely 
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closure and economic 
closure candidates. 
problems, the sooner 

reutilization of current and future base 
The sooner Congress becomes aware of these 
it can deal with them. 

In closing, I want to again express my appreciation to the 
Task Force for being invited to appear this afternoon. I look 
forward to the Task Force's report and believe its findings and 
recommendations will materially assist the Department of Defense 
and Congress in dealing with environmental issues associated with 
base closure and realignment actions. I also want to assure the 
Task Force that the Environmental Restoration Panel will be happy 
to assist your efforts in any way it can. we all want to address 
environmental issues in a way that will minimize the economic 
dislocation and hardship of communities affected by base closure. 
Working together, I think we can reconcile environmental require
ments with the needs of these communities. 
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102D CONGRESS H R 2179 1ST SESSION . 

• • 
To amend provisions of the Comprehensive Environmental Response, Compen

sation, and Liability Act of 1980 relating to Federal property transferred 
by Federal agencies. 

IN THE HOUSE OF REPRESENTATIVES 

MAY 1, 1991 
Mr. RAY {for himself, Mr. FAZIO, and Mr. MATSUl) introduced the following 

bill; which was referred jointly to the Committees: on Energy and Com
merce and Armed Services 

A BILL 
To amend proV1s1ons of the Comprehensive Environmental 

Response, Compensation, and Liability Aet of 1980 relat
ing to Federal property transferred by Federal agencies. 

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled, 

3 SECTION 1. TRANSFERS OF CERTAIN FEDERAL PROPERTY 

4 UNDER SUPERFUND. 

5 (a) NOTICE.-(1) Section 120(h) of the Comprehen-

6 sive Environmental Response, Compensation, and Liabil-

7 ity Aet of 1980 (42 U.S.C. 9620(h)) is amended in para

S graph (1) by striking out "any contract for the sale or 

9 other transfer of real property" and inserting in lieu there-
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1 of the following: "any contract for sale of, any lease of, 

2 any grant of easement on, or any written agreement for 

3 other transfer of, real property". 

4 (2) Section 120(h) of such Act is further amended 

5 in paragraph (1) by striking out "such contract" and in-

6 serting in lieu thereof "such contract, lease, grant, or 

7 agreement". 

8 (b) REMEDW.. ACTION REQUIRED.-(1) Section 

9 120(h} of the Comprehensive Environmental Response, 

10 Compensation, and Liability Act of 1980 (42 U.S.C. 

11 9620(h)) is amended in paragraph (3)(B)(i) by-

12 (A) striking out "all"; and 

13 (B) inserting after "has been taken" the follow-

14 ing: "in accordance with paragraph (4)". 

15 (2) Section 120(h} of such Aet is further amended 

16 by adding at the end the following new paragraph: 

17 "(4) REMEDW.. ACTION REQUIRED.-For pur-

18 poses of paragraph (3)(B)(i), remedial action neees-

19 sary to protect human health and the environment 

20 has been taken on the property if one of the follow-

21 ing conditions exist: 

22 "(A} Remedial action has been completed 

23 on the property. 

24 "(B) No remedial action is required on the 

25 property. 
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I "(C)(i) Remedial action has been com-

2 menced on the property with respect to any 

3 hazardous substance remaining on the property; 

4 "(ii) the deed entered into for the transfer 

5 of such property contains clauses (I) assuring 

6 access to the property so that any further reme-

7 dial action required can be taken, and (II) lim-

8 iting the use or such property to uses that 

9 would be consistent with the protection of 

lO human health and the environment; and 

11 "(iii) the United States agrees to continue 

12 diligently carrying out any further required re-

13 medial action on the property until all remedial 

14 action has been completed.". 

15 (c) AUTHORITY TO REMOVE HAzARDOUS SUB-

16 STANCE.-Section 120(h) or the Comprehensive Environ-

17 mental Response, Compensation, and Liability Act of 

18 1980 (42 U.S.C. 9620(h)) is further amended by adding 

19 at the end the following new paragraph: 

20 "(5) REMOVAL.-For purposes of attaining a 

21 condition described in paragraph ( 4), the President, 

22 acting through the head of any department, agency, 

23 or instrumentality of the United States, may remove 

24 or arrange for the removal of, under section 

25 104(a)(l), any hazardous substance on real property 
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1 subject to this subsection, regardless of whether an 

2 imminent and substantial danger to the public 

3 health or welfare or the environment exists.". 

4 (d) AUTHORITY TO SUBDMDE AND LEASE FEDERAL 

5 PRoPERTY.-Section 120(h) of the Comprehensive Envi-

6 ronmental Response, Compensation, and Liability Act of 

7 1980 (42 U.S.C. 9620(h)) is further amended by adding 

8 at the end the following new paragraph: 

9 "(6) AUTHORITY TO SUBDIVIDE AND TRANSFER 

10 FEDERAL PROPERTY.-(A) For purposes of this sub-

11 section, in the ease of real property which is subject 

12 to this subsection, the head of the department, agen-

13 cy or instrumentality with jurisdiction over the prop-

14 erty may subdivide the property for purposes of sale, 

15 lease, grant of easement, or other transfer in accord-

16 ance with this paragraph. Such real property may be 

17 subdivided regardless of whether the property is list-

18 ed as a site on the National Priorities List. 

19 "(B) In the ease of a parcel of property subdi· 

20 vided out of such real property, the head of the de-

21 partment, agency, or instrumentality may sell, lease, 

22 grant an easement, or otherwise transfer the parcel 

23 in accordance with this subsection and other provi-

24 sions of Federal law relating to Federal property 

25 sales or transfers.". 
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5 
1 SEC. 2. ENVIRONMENTAL RESTORATION ON CERTAIN MILl· 

2 TARY INSTALLATIONS UNDER REVISED 

3 SUPERFUND LAW. 

4 (a) R.EPORT.-Not later than 30 days after the date 

5 of the enactment of this Act, the Secretary of Defense 

6 shall submit to Congress a report on the manner in which 

7 the Department of Defense plans to carry out environmen-

8 tal restoration activities on military installations described 

9 in subsection (b) to take into account the amendments 

10 made by section 1 of this Act. 

11 (b) MILITARY INSTALLATIONS.-The military instal-

12 lations referred to in subsection (a) are the military instal· 

13 lations to be closed pursuant to title II of the Defense 

14 Authorization Amendments and Base Closure and Re-

15 alignment Act (Public Law 100-526; 10 U.S.C. 2687 

16 note), pursuant to the Defense Base Closure and Realign-

17 ment Act of 1990 (part A of title XXIX of Public Law 

18 101-510), or otherwise by the Department of Defense. 

0 
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STAFF ANALYSIS OF R.R. 2179 

This is in response to the Task Force's June 19 request for 
the views of the staff on H.R. 2179, 102nd Congress, a bill •To 
amend provisions of the Comprehensive Environmental Response, 
compensation, and Liability Act of 1980 relating to Federal 
property transferred by Federal agencies." 

section 120(h) of the Comprehens~ve Environmental Response, 
Compensation, and Liability Act (CERCLAl requires a Federal 
agency to provide notice of hazardous substance storage, release 
or disposal on real property in the contract and in the deed for 
the sale or other transfer of the property. It also requires a 
covenant in the deed that all remedial action necessary to pro
tect human health and the environment with respect to any such 
substance remaining on the property has been taken before the 
date of the transfer. 

H.R. 2179 would amend Section 120(h) to: clarify what prop
erty transfers it applies to; clarify when remedial action has 
been taken; clarify the ability to use removal actions; and 
clarify the authority to subdivide and transfer property whether 
or not it is on the National Priorities List. It also requires a 
Report to Congress, within 30 days of enactment, on the manner in 
which the Defense Department plans to carry out environmental 
restoration activities on military installations to be closed 
under the Base Closure and Realignment Acts or otherwise. 

This legislation would improve DoD's ability to transfer 
property which poses no health or environmental threat to the 
local community that we believe enhance local redevelopment 
without diminishing DoD's responsibility to clean up contamina
tion from hazardous substances. 

The full benefits of clarification of broader authority for 
removal actions to expedite necessary cleanups would be con
strained by the CERCLA time and dollar limits on removal actions. 
We believe that, for Federal agency removal actions, the limits 
should be site related, not arbitrary administrative limits 
developed to manage Superfund. 



, DEFENSE ENVIRONMENTAL RESPONSE TASK FORCE: ISSUES 
Working Draft 
June 13, 1991 

As revised by the Defense Environmental Response Task F~ 
ot its meef:itw of June 19, 1991 

(I' ask F~ additions appear in italics) 

Congress charged the Defense Environmental Response Task Force with making 

findings and recommendations on two categories of issues relating to environmental 

response actions at bases that are being closed: a) ways to improve interagency coordination; 

and b) ways to consolidate and streamline the practices, policies, and administrative 

procedures of relevant federal and state agencies in order to expedite response actions. 

Congress specified that the Task Force make recommendations within existing laws, 

regulations and administrative policies. The Task Force Charter provides that the Task 

Force may also recommend changes to those laws, regulations and policies. To assist the 

Task Force in its deliberations this paper identifies specific issues for potential considefation 

within the broad framework of the Charter. 
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ISSUE #1 

STATEMENT OF ISSUE 

a) To what extent may facilities on closing bases be used by non-military users 
while cleanup investigations or other cleanup activities are being undertaken 
by the Department or Defense (DoD)? 

b) To what extent may DoD transfer a base In parcels that exclude areas where 
ongoing remediation is necessary? How should such partels be delineated? 

c) To what extent may existing or proposed land uses be a factor in cleanup 
decisions: 

L if the site is on the National Priorities Ust (NPL)? 

ii. if the site is regulated under the Resource Conservation and Recovery 
Act (RCRA)? or 

iii. if the site is not on the NPL and is not regulated under RCRA? 

d) To what extent may the practices, policies and procedures for determining 
allowable uses or the land during and after the completion or remedial action 
be consolidated and streamlined: 

I. if the site is on the NPL? 

II. if the site is regulated under the RCRA? or 

iii. if the site is not on the NPL and is not regulated under RCRA? 

BACKGROUND 

Statutorv Requirements 

Environmental Restoration 

_ The Comprehensive Environmental Response, Liability, and Compensation Act 

("CERCLA"), 42 U.S.C. §§9601-75, and tbe Resource Conservation and Recovery Act 

(RCRA), as amended by the Hazardous and Solid Waste Amendments of 1984 (HSWA), 
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i §§42 U.S.C. 6901-69921<. axe the principal federal statutes governing the cleanup of defense 

sites contaxninated by hazardous substances. CERCLA §120 specifically addresses the 

responsibilities of federal agencies. Under CERCLA §120(a), federally owned facilities are 

subject to and must comply with CERCLA to the same extent as nongovernmental entities. 

In addition, 10 U.S.C. §270l(a)(2), specifically notes that environmental restoration activities 

must be conducted consistent with and subject to CERCLA §120. Section 120(a) requires 

EPA to use the same criteria to evaluate federal sites for the National Priorities List (NPL), 

the list of highest priority sites under CERCLA, as it does for private sites. EPA interprets 

§120(a) to mean that the criteria to list federal facilities should not be more exclusionary 

than the criteria to list non-federal sites. w EPA. Listing Policy for Federal Facilities, 54 

ug. &g. 10520, 10525 (Max. 13, 1989). 

CERCLA also establishes certain minimum procedures that must be followed when 

federal agencies transfer contaminated property. Section 120(h)(3) of CERCLA provides 

that when the federal governffient transfers real property on which any hazardous substance 

was stored for one year or more, or known to have been released, or disposed of, the 

federal government must provide a covenant in the deed. The covenant must warrant that 

all remediation necessary to protect human health or the environment with respect to any 

hazardous substance remaining on the property has been taken before the date of the 

transfer, and that the United States will take any additional remedial action found to be 

necessary after the date of transfer. 

Some entire bases axe listed on the NPL, including five on the 1988 closure list. In 

other cases., only a discrete site within the base is listed on the NPL There are 
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contaminated sites on other bases, that are not listed on the NPL CERCLA § 120( a)( 4) 

requires response actions·on non-NPL sites to comply with state laws to the extent that state 

laws apply equally to response actions at non-federal facilities. Some bases contain facilities 

currently regulated under RCRA or state hazardous waste regulatory programs (or both); 

. these facilities will need to be closed in accordance with those statutes. HSWA requires a 

treatment, storage, or disposal facility (TSDF) that bas released hazardous waste into the 

environment to undertake "corrective action" to clean up the release. Where a base, or 

portion of a base, is both listed on the NPL and subject to state-delegated RCRA 

authorities, conflicts may arise regarding a particular proposed remedial action. 

Transfer of Land 

Other statutory authorities also apply to real estate owned by military departments 

that must be considered in the context of transferring land at a base that is being closed. 

Section 204(c) of the Base Closure Act, for example, reiterates that the National 

Environmental Policy Act (NEPA) applies to the actual closure or realignment of a facility 

and the transfer of functions of that facility to another military installation. Other statutes 

impose procedural requirements; lO U.S.C. §2662(a), for example, provides that the 

. Secretary of a military department may not enter into certain real estate transactions, 

including leases and other transfers of property where the value exceeds $200,000, until 30 

days after he bas submitted a report of the facts surrounding the transaction to Congress. 

Title 10 of the United States Code, §2668(a), authorizes the Secretary of a military 

department to grant easements for roads, oil pipelines,. utility .substations, and other 

purposes including "any ... purpose that he considers advisable." 

4 



Under the Base Closure Act and the Federal Property and Administrative Services 

Act, a federal agency receiving property from another federal agency must pay the estimated· 

fair market value for available facilities. S« Federal Property and Administrative Services 

Act, 40 U.S.C. §571 ~ KQ.; Section 204(b) of the Base Closure Act, Pub. L 100-526, 102 

Stat. 2627; Federal Property Management Regulations, 41 C.F.R. §§101-42 to -49. Excep~ 

tions to this general rule are allowed for intra-DoD transfers of real property and if the 

Administrator of the General Services Administration and the Director of the Office of 

Management and Budget both agree. 41 C.F.R. §101-47.203-7. Regulations implementing 

this exception allow no-cost transfers for certain specified purposes including public parks 

and recreation areas; historic monuments; public health or educational purposes; public 

airports; and wildlife conservation. IQ. In addition, the McKinney Act, 42 U.S.C. § 11411, 

requires DoD to give non-profit organizations that assist the homeless priority in leasing 

unutilized and underutilized property. 

Section 204(b) of the Base Oosure Act requires the Secretary of the military 

department contemplating a property transfer to consult with state and local governments 

to consider any plan for the use of the property that the local community may have. Pub. 

L 100-526, 102 Stat. 2627. States and local governments are generally given priority over 

private individuals in acquiring surplus federal property. 41 C.F.R. §101-47.203-7. 

Issues Surrounding Transfers and Conveyances · 

. Some bases identified for closure contain facilities that are in demand for non- . 

military use. DoD may desire to lease, or otherwise transfer use of, such facilities to non

military users before the base is closed. In some cases the facility may be within an "area 

5 



of concern• identified by DoD as needing either investigation to determine the need for 

environmental restoration or actual restoration. The U.S. Environmental Protection Agency 

(EPA) and state environmental regulatory agencies will have different interests in the site 

depending on the state of knowledge about the site, the regulatory posture at the site, and 

the stage of the investigation or restoration. It may be necessary to limit or restrict the non

military use in order to ensure that it does not interfere with the ongoing investigation or 

cleanup. Differing controls or limitations on interim use of facilities may be appropriate 

during the phases of investigation and restoration. 

The procedures for determining interim and final uses of the affected land are likely 

to differ depending on whether the cleanup is conducted under CERCLA, RCRA. or some. 

other framework. In addition, the intended interim or final use of the land may or may not 

be a valid consideration in determining cleanup standards, depending on which of these 

statutes governs the cleanup decision. The extent to which planned land uses affect cleanup 

decisions is likely to be highly controversial. If higher levels of residual contamination are 

allowed after cleanup because, for example, the planned use is industrial, measures must be 

taken to ensure that future changes in land use do not expose the public to unacceptable 

risks from the residual contamination.· 

Contamination on many bases is limited to relatively small discrete areas. One issue 

raised in such cases is whether the uncontaminated areas may be transferred as separate 

. pareels, with the Department retaining the contaminated areas until remedial action is 

completed. 
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A corollary issue is how to define a . contaminated area, particularly where 

groundwater may be contaminated and the extent of that contamination (i&... size, direction 

of flow, and speed of the plume) is unknown. It may be difficult to determine precisely the 

boundaries of an "area of concern" prior to completion of cleanup. Another related 

question is whether, and under what circumstances, DoD may transfer uncontaminated 

surface above contaminated groundwater, or contaminated surface above contaminated 

groundwater for which surface remediation is complete. Also, the issue of defining and 

transferring uncontaminated areas is complicated by the fact that activities during the 

remedial design and remedial action could reveal that contamination extends to an area that 

had already been transferred by easement, lease, or some other land use transfer 

mechanism. 

Restrictions such as prohibitions on well drilling or other subsurface. activity (if 

subsurface contamination is an issue) may be appropriate. DoD could also sell or otherwise 

transfer parcels of property with a right of entry for monitoring or with other use 

restrictions. How restrictions are implemented will be critical to the protection of public 

health and safety, success of the cleanup, and resolution of future conflicts between the 

military department and its transferees. Restrictions on use are effective if they are made 

a part of the deed and "run with the land" so that later owners cannot extinguish or ignore 

them. Such restrictions also decrease the marketability of the land, making it more difficult 

to obtain purchasers. Lenders may be hesitant to lend money to purchase land which has 

had use restrictions placed on it. 
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Impediments to transfer resulting from threats of liability under CERCLA §§ 106 and 

107 cannot be ignored._ Potential transferees (including lessees) of property from DoD could 

be considered "owners or operators" of a CERCLA site liable for the costs of response at 

the site. At Pease Air Force Base in New Hampshire, this problem was resolved by 

legislation providing complete indemnification to the State of New Hampshire and lenders 

for any liability associated with releases caused by the Air Force at the base. 

Indemnification will likely be a recurring issue, since agencies do not have the authority to 

indemnify a purchaser theinselves. 

DoD has noted that bases may not be "nearly as valuable to the private sector" as 

they are to DoD. (~ Statement of James F. Boatright, Deputy Assistant Secretary of the 

Air Force, before the Defense Base Closure and Realignment Commission, at 3 (May 10, 

1991)). Moreover, the commercial real estate market is still in a slump, id_. at 4, which will 

likely impede any large-scale transfers of property for some time. Factors that could affect 

the value of a particular piece of property at a military installation include: 

(1) impact of closure on local economy 
(2) ability of local market to absorb a large tract of land in a short time period 
(3) age and possible negative value of improvements on land 
( 4) availability of public benefit conveyances 
(5) set asides for wetlands, critical habitats, or contaminated areas 

IQ. at 9. 

Other factors that may affect land values include the degree of encroachment of non-

military uses upon the base (~ military flight paths, weapons uses, training needs that 

affect local communities); the condition of the base facilities and its improvements; the 

facility's suitability for other uses without significant expenditures; and the value of existing 

improvements that can add to a property's marketability. 
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OPTIONS 

a) Identify the circumstances in which, and the criteria and restrictions under 

which, facilities on closing bases may be leased or otherwise transferred for 

use by non-military users while cleanup investigations or other cleanup 

activities are being undertaken. 

i) ldenJify and develop aileria for the use of innovative real estaJe 

transactions to accomplish such transfers. 

ii) ldenJify and develop aileria for the use of conservation easements or 

other potections for ecological IT!SOUTC:eS for parcels that have significanJ 

value ar natural areas. 

iii) Develop a policy to govern the use of parcels within an environmental 

"area of concern • during the time investigation and cleanup ir ongoing, 

including provisions regardin& protections from liabilily, access rights, 

compliance wilh applicable health and safety plans, and subsequent 

transfers. 

B) Cl&FJY &f'f)lieaBle staftltes, regulatiens &ad pel:ieies te ituJieate that pertians 

ef Beses fer ·.vhieB tHere is ae ~eatami.eatiea er lilEelil=leeEi ef eeatamiaatiea 

ma,r he H"&B5feffed iRdepeaEieBt ef eeat~Beted p&reel-5. 

e) leeatify tl!e Eliffefeaees ia tl!e pelieies, Jlf&etiees aae JlfeeeS!lfeS fef 

tleteHBiniag e:llerw·&ele ttses ef lead tittriag ead after eleB:Bttp 'Nhea the site is 

ea tke NPL; a RCR.'\ Feg~~Iatee site, ef aeitl!ef. Reeeaeile taese diffefeaees. 
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d) ReeeHeile a.ad eembine e"'eFSight and reg~:tlatefY respeesibilities 11naer 

CERCI:A ea RCRA a.t lleses being elesed er reeligftee. 

e) laefltify and de·~elep eriteria fer the 11se ef if!fle'•'fiH'Ie real estate trllfiSaetiees. 

f) Idemify El:ftEI ae~·elep eritefie. fer tlte ll5e ef eensel"\·aaoo eesemeats er ether 

preteetieRS fer eeelegieal reseHrees fer eerta:in preperties being seld er 

transferred. 

g) l>evelefJ 11 pel:iey te geveFR tae ese ef pllFeels vA~ 11ft "llfe& ef eeneem" 

defing the time iffi·estige.tieR a.aa remeaietieH is eBgeiHg, iaeleaing pre·AsieHS 

regaraing eeeess rights, eemplia.Bee vAth a.pplieaele aealtli aBe safe*:!' p!IIBS, 

ed ~bse!j!ieffi trensfeFS. 

b) Investigate the potential for redefining the bounilaries of NPL sites on military 

ba.re.s from including the entire base to an area deJermined by the source and 

atenl of contamirlation. 

c) Determine the eXtent to which applkable statutes, regulations, and policies 

provide that portions of ba.re.s for which there is no contamination or likeJ.iJwod 

of contamination may be transferred independent of contaminated parcels. 
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ISSUE #2 

STATEMENT OF ISSUE 

a) To what extent may the practices, policies and procedures for determining 
cleanup standards be consolidated and streamlined: 

i. if the site is on the NPL? 

ii. if the site is regulated under the RCRA? or 

iii. if the site is not on the NPL and is not regulated under RCRA? 

b) To what extent may the practices, policies and procedures for executing the 
cleanup be consolidated and streamlined? 

i. if the site is on the NPL? 

ii. if the site is regulated under the RCRA? or 

iii. if the site is not on the NPL and is not regulated under RCRA? 

BACKGROUND 

The roles and responsibilities of state environmental regulatory agencies and EPA 

vary depending on whether a site is on the NPL, is regulated under RCRA, or neither. 

Each of these three legal categories provide distinct opportunities for consolidating and 

streamlining the cleanup process. In panicular, the procedures for determining the cleanup 

standards for an NPL site will likely differ from the procedures for determining the cleanup 

standards for a TSDF regulated by a state that has received -RCRA corrective action 

authorization from EPA. Similarly, the procedures for implementing a remedial action at 

an NPL site differ from the procedures for carrying out a corrective action at a TSDF in a 

state that has a fully delegated RCRA/HSWA hazardous waste regulatory program. 

Moreover, the procedures for determining and implementing cleanup decisions at non-NPL, 

non-RCRA sites may differ from both of these systems. 
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Two sections of CERCLA are directly applicable to the questions of determining and 

implementing cleanup standards at federal facilities. Section 121 of CERCLA, addressing 

cleanup standards, is the primary statutory authority for determining cleanup standards at 

all sites listed on the NPL Section 121 delineates the nature of the remedy to be chosen 

and requires that a chosen remedy protect human health and the environment. Section 121 

also provides that legally applicable or relevant and appropriate more stringent state 

standards (ARAR.s) may apply in determining the proper level of cleanup. 

As already noted, CERCLA § 120 specifically addresses the responsibilities of federal 

agencies for.cleanup of hazardous substances. CERCLA §120(a) requires federally owned 

facilities to comply with CERCLA to the same extent as nongovernmental entities. 

CERCLA §120(e)(2) provides that for federal sites that are listed on the NPL. EPA plays 

a significant role in remedy selection. The section directs the federal agency concerned to 

enter into an lAG with EPA for the "expeditious completion ... of all necessary remedial 

actions" at the facility. Executive Order 12580 specifies the procedures to be followed prior 

to the selection of the remedy by EPA Exec. Order 12580, §10, 52 &_d • .&i· 2923, 2928 

(1987). 

For federal sites not on the NPL. CERCLA §120(a)(4) mandates that state laws 

concerning response actions apply .. Arguably, all of the procedures contained in the NCP 

may apply even to federal sites not on the NPL Section 120(a)( 4) raises the possibility that 

§121 guidelines on state standards must be followed even for those federal facilities listed 

on the NPL 
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Section 120(i) of CERCLA states that nothing in CERCLA §120 "shall affect or 

impair the obligation of any department. agency, or instrumentality of the United States to 

comply with any requirement of [RCRA] (including corrective action requirements)." 

Section 120(i) states only that corrective action authorities apply to federal facilities; it does 

not specify the extent to which those authorities, found in RCRA §3004(u), will apply if 

CERCLA response activities are being conducted at the same time as corrective action 

activities at a federal facility. 

OPTIONS 

a) Identify the differences in practices, policies and procedures for determining 

cleanup standards under CERCLA, RCRA and other applicable laws, 

including state laws; reeeaeile these eifiereaees. 

b) Identify the differences in practices, policies and procedures, i:ndllding DoD 

contracting procedures, for executing cleanups under CERCLA, RCRA and 

other applicable laws, including state laws; reeeaeile these ei!fereaees. 

e) lateffret Ge:R:CL'\ §llQ(i) ia eeaj~:~aetiea ·1Ath §121 sa that RCR.", §3QQ1(1:1) 

req~:~ireFRertts ae Ret delay CERGL\ eleea1:1p eetieRS. 

e) Reeeaeile liftS eeFRhiae eversigl!t liftS reg~:~latefY respeR5ieiUties l:!Helef 

CERCLA liftS RCRt\ at eases eeiag elesee er rea:ligHeel. 

c) Investigate the potential to erpedile the proa!SS of detirmining cleo1wp Slandards 

through the we of standarrl or generic responses to reaurlrt& types of 

contamination, such as petroleum releases. In particular, investigate the potential 

for generic Rl/FSs and RCRA Fadlily Investigation/~ Measures Studies. 
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d) Investigate the potential for combining the land use planning process for base 

reuse, enviroivnenlal assessment of base doswe under NEP A. and cleanup 

studies such as an Rl/FS or RCRA FaciliJy Investigation/Corrective Mearures 

Study. 

e) Investigate the potential for expediting cleanup through improved contracting 

polidi!s and procedures. 

f) Evaluate DoD'J resource availabilily for restoration activities. 

14 



ISSUE #3 

STATEMENT OF ISSUE 

Are there sites ror which remediation is not technologically feasible, or for which the 
cost or remediation is simply prohibitive? lr so, what uses, ir any, can be made or 
such sites, and what mechanisms are needed to protect the public in perpetuity rrom 
the risks associated with such sites? 

BACKGROUND 

This issue most frequently arises at military installations or former military 

installations that are contaminated by munitions residue. There are many such sites around 

the country with some degree of contamination. Two installations scheduled for closure 

under the 1988 Base Closure Commission report, Jefferson Proving Ground and Fort 

George G. Meade, have significant amounts of munitions residue. For example, at Jefferson 

Proving Ground alone, it is estimated that more than 23 million rounds of munitions have 

been fired, and over 1.5 million rounds remain as high-explosive duds. 

Munitions residue that contaminates military installations exists in many forms. The 

simplest fonn is the inert fragmentation/ casing which remains after the high explosive fill 

has detonated. On the other end of the spectrum are munitions containing high explosives 

that malfunction (duds) and may be on the surface or (most probably) many feet 

underground. Some munitions have been recovered as deep as 30 feet beneath the surface. 

With the proper stimulus, these duds may detonate. In addition to these two types of 

munitions are many other practice/training devices that may or may not contain an explosive. 

charge: 
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The regulatory status of unexploded ordnance under RCRA and CERCLA is not 

clear. In fact, there are differing interpretations among EPA and the States of RCRA 

storage, treatment and disposal requirements for the manufacture, testing, handling and 

disposal of ordnance, munitions, and other weapons. DoD is currently pursuing an 

amendment to the U.S. Senate Federal Facilities Compliance Bill (S. 596) that would allow 

the development of alternative regulations to address the RCRA issue. 

Not every military installation, or part of an installation. creates a munitions 

contaminated area to the same degree. For example, several bases may all use one 

bombing range. At other bases, only small arms ammunition may have ever been used. 

Therefore, the scope of contamination may not be easy to determine, and a records search 

by the services may be needed in order to determine the location and extent of unexploded 

ordnance. However, records may be inaccurate or non-existent, especially for actions that 

occurred years ago. 

The feasibility and cost of remediation depends on the future intended use of the 

property and the level of cleanup necessary for the intended use. Surface clearing may be 

adequate for pastures or wildlife preserves. (Surface clearing has been proposed at Ft. 

Meade where munitions contaminated property is being considered for use by the 

Department of the Interior as a wildlife refuge. However, strict controls on human access 

will also be required.) DoD safety standards do not permit custody transfer of lands 

contaminated with explosives that may endanger the public., when the contamination cannot 

be remediated with existing technology and resources. Cleanup of the same property for 

residential or commercial use may be prohibitively costly, if not technologically infeasible. 
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This is because more land must be excavated to recover dud munitions buried beneath the 

surface that may be detonated by construction and excavation. Clearing land of ordnance 

not only requires specialized equipment, it can also be very dangerous and extremely labor 

intensive. 

Where adequate clean-up for residential or commercial use is not feasible, DoD 

needs mechanisms to protect the public from residual risks on sites which are transferred. 

First, past land use (and potential hazards) must be clearly identified to future· owners. 

Second, restrictions on future land use must be clearly identified to future owneri; ahd 

somehow retained with title for all subsequent transactions. Restrictions should be 

commensurate with the residual unexploded ordnance hazard. 

Even with restrictions on future use, liability questions remain. DoD is still liable for 

cleanup resulting from DoD activities prior to transfer. In cases where public access is 

restricted, what happens if there are trespassers or access is required for legitimate reasons, 

~ firefighting? Can DoD ensure that it will not be liable for contamination created by 

future users? 

Remediation costs are proportional to the depth of cleanup. This variability of cost 

is best illustrated by the estimated remediation costs for Jefferson Proving Ground (95 

square miles near Madison, Indiana) according to various levels of cleanup. 
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ESTIMATED COSTS FOR VARYING LEVELS OF 
EXPLOSIVE REMEDIATION 

(EStimates provided by Jefferson Proving Ground) 

CLEANUP LEVEL 

Surface Cleanup 
Restricted Cleanup 

3 Feet Deep 
6 Feet Deep 
10 Feet Deep 

Unrestricted Cleanup 
(Technology for unrestricted 
cleanup is currently not available) 

COSTS 

$550 Million 

$2.8 Billion 
$3.8 Billion 
$5.0 Billion 
> $5.0 Billion 

Special Concerns and Considerations 

Present DoD policy requires that plans for leasing, transferring or disposing of DoD 

real property where ammunition or explosives exists, or is suspected to exist, be submitted 

to the DoD Explosives Safety Board for review and approval. DoD regulations (DoD 

6055.9-510) specify that contaminated property cannot be transferred until "rendered 

innocuous." 

Restricting a cleanup to surface contamination may not ensure that the surface 

.. remains uncontaminated over time. Freezing and thawing of the soil and other physical 

factors may result in subsurface ordnance migrating to the surface. Therefore continuing 

remediation may be necessary,. since all remediation tends to be temporary in lands which 

have been heavily contaminated by penetrating ordnance like aircraft bombs and artillery. 

The location of buried ordnance may not be known. Therefore, it may be difficult 

to certify that "clean" sites are in fact really clean. This has occurred at Jefferson Proving 

Ground where large amounts of World War II munitions were found in the course of 

excavating a supposedly clean area. · 
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Ordnance cleanup is inherently dangerous. The need to characterize and remediate 

a site may conflict with requirements to minimize health and safety risks to cleanup 

personnel. 

In addition to lack of technologies to remediate the site, technologies may also not 

be available for conducting investigations of the site. For example, detectors may not be 

capable of detecting ordnance buried deep beneath the surface or in wetlands . 
• 

The excavation required for a complete cleanup would likely generate significant 

undesirable environmental impacts. Removing 10+ feet of soil over a large area would 

generate impacts similar to strip mining. However, in areas heavily contaminated by 

penetrating ordnance, even this level of cleanup might yield temporary results, as ordnance 

items later work their way to the surface. 

In most cases, installations contaminated with high explosive munitions residue will 

not be suitable for commercial or residential use, not only because of the cost or lack of 

cleanup technologies, but also because it may be impossible to guarantee that a site is in 

fact "clean." 

OPTIONS 

a) Separate highly eeetamiaated area5 Hem "elea~" areas (k:Bev8l as "pareel-iag"), 

se that p&Ft ef the lead that e"f)erieaeed little er ae eeatami:natiea might Be 

easi~ ele&aed, -;erified aed released. 

h) PeffeffB st:1rfeee eleaHHps sttffieieat te &ll&lW· aetivities 'Hhere hath eleRAHp ane:l 

BtiHUlll aeeess S:Rd e*fJSSl:tfe is limited, U;;, vlildlife ·reRlges er eertaiB ty}les ef 

ifldastrifkl aeti-:tties aet ifwel¥iag ee115tFlietiea er exear;atiea 
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e) eslablisl! meel!&nisms le preleel tile pHblie iH peFpeiHily frem resi8Hal risiES 

at sites where remediatien is at a lesser Ie·1eL 

a) RelaiH tide iH DeD aHa aesigHale tile area as a ·.vilalife refuge, bird saHelliafY 

er similar ase aet iw1elYiag pa8lie eeeess. 

e) Use fuads frem tHe B~e ClesHre .Aeeeaat te rese&Feh &lui develep teehaelegy 

far eXJJlesive erdftftftee El~ese.l. 

a) Provide a list of bases and formerly used defense sites at which nwnilions 

contamination is an issue. 

b) Investigate whether any other sites or types of contamination at closing bases are 

techno1ogicaily or economically infeasible to clean up. 
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ISSUE #4 

STATEMENT OF ISSUE 

To ~hat extent can overlapping or duplicative regulatory responsibilities and 
functions be combined or delegated to a single regulatory authority'? 

BACKGROUND 

Existing law allows EPA to delegate to states the primary responsibility under 

RCRA/HSWA for overseeing corrective action at TSDFs, but does not allow similar 

delegation of responsibility under CERcLA to oversee remedial actions at NPL sites. The 

potential for delegation of corrective action oversight under RCRA is largely unrealized, 

since few states have met EPA's criteria for authorization. 

Although CERCLA does not provide for delegation of that program to individual 

states, CERCLA §121(f) calls for "substantial and meaningful involvement by each state in 

initiation, developments and selection of remedial actions to be undertaken in that State." 

EPA's proposed revisions to the National Contingency Plan (NCP) in 1988 included policy 

options to allow NPL sites to be "deferred" to states to facilitate more rapid cleanup and to 

conserve the federal fund. Amidst growing controversy over this proposed expansion of 

states' role at NPL sites, the EPA Administrator informed a Senate committee in June 1989 

that EPA would defer action on this proposal, and the new NCP includes no such option 

for states. Nevertheless, many states take an active role in federal cleanups of NPL sites, 

often assuming "state lead" under cooperative agreements with EPA. Most states also now 

operate their own cleanup programs for remediating non-NPL, non-RCRA sites. 
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Delegation of the RCRA regulatory program to the states is intended to eliminate 

duplication of effort by agencies that have overlapping areas of responsibility. The 

argument is that delegation will expedite cleanups at TSDFs, including those located on 

bases that will be closed. Delegation of RCRA corrective action authority to more states 

might expedite cleanups at a significant number of bases subject to closure. When EPA 

delegates RCRA §3004(u) authority to individual states, it could perhaps adjust the 

delegated authorities to account for the special circumstances encountered at federal 

facilities. 

OPTIONS 

e) DeteFftliae why mere states Ba·le aet satisfied the efitefia f'er delegatieR ef 

RC~\:/HS\lf.A eerreetive aetiea &HtReri~. If aelegatiee is heiag delayed fer 

rea:sefl5 ttftfelatefl te the estaBltsfted eriteria, remeYe these impediments. 

1\ssist states te meet the eriteria. 

e) CellSiEief the e'eHefits ef 8 siHgle eft•tire.ftfftefttal ageHey (federal er state) 

B&¥iag regulate!=)' resfJensiBilir:y t:er all fta:2arEietis Sl:ll:lstanee eleaiH::lps at elesiag 

~ 

a) &search whether barriers to consolidating in a single environmental agency 

(federal or state) regulatory responsibility for all hazardous substance clearwps at 

dosing bases are administrative or statuloly. 

· e) Aittherize delegatiea te states ef &Htherity te evef5ee eleaiutp aet~eftS at ~1PL 

sites \Yhere· the state demenstrates eapaBility te de se .. 
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' . 

d) Investigate spedfo: areas where il is possible to reconcile and combine oversight 

and regulatory responsibilities under CERCLA and RCRA at bases being 

closed or realigned. 

J 
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ISSUE #S 

STATEMENT OF ISSUE 

To what extent may proceeds from property transactions be used to fund cleanups? 

BACKGROUND 

The 1988 Base Oosure Act (P.L 1()()..526) authorized closures to begin in January 

1990 and end by October 1995. The statute allows DoD to use the proceeds from the sale 

of land at these closing bases to offset the costs of such closings if the sale occurs by 

October 1995 .. 

Cleanup of many closing bases will extend beyond five years and final transfer of 

some portions of those bases, therefore, may not occur until after the five year deadline 

passes. Moreover, funds currently budgeted for cleanup of contaminated sites at closing 

bases are insufficient to clean up all such sites. Until fiscal year 1991, cleanup of 

contaminated sites at basel; slated for closure was primarily funded under the Defense 

Environmental Restoration Account (DERA), DoD's overall account for environmental 

restoration at all bases. DERA has $1.1 billion authorized for Fiscal Year 1991. In the 

National Defense Authorization Act for Fiscal Year 1991, P.L 101~510, Congress moved all 

funding for cleanup activities at closing bases from the Defense Environmental Restoration 

Program (DERP) at active bases to the Base Oosure Account, which was provided with 

$100 million to fund the costs of cleanup at the bases on the 1988 closure list. Congress 

took this action because of its concern that cleanup at closing bases should not compete with 

cleanup activities at active bases for DERA funds under DoD's worst-first priority system. 
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Applying the proceeds from the propeny transactions to the cleanup of other 

contaminated sites would supplement the funds appropriated for cleanup and expedite 

cleanup of all such sites. For example, a trust account might be created with the proceeds 

from the lease or sale of land at a site, to be used to pay the costs of long-term operation 

and maintenance of a groundwater pumping and treatment system required as part of the 

cleanup at that site. 

An example of the use of a trust mechanism to fund future clean-up activities is 

found in the consent decree entered in connection with United States of America v. Stauffer 

Chemical Company. et a!.. Civil Action No. 89-0195-Mc, (D. Mass.). Pursuant to the 

consent decree, the parties allocated responsibility for conducting and paying for cleanup 

activities and agreed to the establishment of two trust mechanisms and an escrow account 

through which past and future cleanup activities would be financed. 

The defendants responsible for conducting future agreed-upon cleanup activities on 

thesite agreed to establish a trust (the "Remedial Trust") and provide the trust the money 

necessary to ensure the uninterrupted progress and timely completion of the required 

cleanup work.. These defendants will remain jointly and severally liable for any failure of 

the Remedial Trust to comply with the terms of the consent decree. 

A second category of defendants agreed to establish a second trust (the "Custodial 

Trust") and to convey to such trust title to their real propeny interests in the site .. Under 

the terms of the consent decree, the Custodial Trust is responsible for managing the 

propeny, which includes: 
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implementing land use restrictions that would maintain the integrity and 

prevent the unauthorized disturbance of the caps and other structures that are 

to be constructed at the site as part of the cleanup process. 

permitting access to the site for cleanup activities. 

subdividing tlie property and locating potential purchasers. 

negotiating and executing the sale or transfer of the property. 

arranging for the sale or transfer proceeds to be delivered to the escrow 

account established by the consent decree (the "Escrow"). 

If any property included in the site is unsalable, the Custodial Trust is to establish 

a funher trust to hold and operate the property in accordance with a plan developed by 

EPA in consultation with the Conunonwealth of Massachusetts. The Custodial Trust is not 

to sell any real property included in the site until after certification of completion of the 

remedial action, except in limited circumstances where future cleanup and control of the 

property has otherwise been assured by EPA and the Commonwealth. 

The bulk of the proceeds in the Escrow are to be applied to reimburse the United 

States for response costs incurred prior to the entry of the consent decree and to reimburse 

·the defendants responsible for conducting future cleanup activity for their respective costs. 

The defendants responsible for conducting and paying for future cleanup activity are also 

jointly and severally responsible for any failure by the Custodi8.1. Trust, any funher trust 

established pursuant to the consent decree, or the representative of the Escrow to comply 

with the terms of the consent decree. The Custodial Trust and its trustees are not to be 

considered owners or operators of the site property for liability purposes solely on account 
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of the Custodial Trust's ownership and disposition of such property in accordance with the 

consent decree, so long as the Custodial Trust does not conduct or allow others to conduct 

any activity on the property other than activities permitted by the consent decree. 

OPTIONS 

a) Investigate the feasibility of using a aJStodial or other type of trust funded by the 

proceeds from land transfers to fund long-term cleanup activities at closing 

bases. 

e) Remeve the w~e yeftf lifllitetieB ell ttSe ef hma trB:BSfer preeeeds fer ele&Rtlp 

&t elesiHg bases. 
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Understanding on Environmental Coordination 
and Cleanup at Robins AFB, Georgia 

Meetings were held in Atlanta and Robine AP'B, Georgia, called tor and led b7 
Congreuman Richard Ra,. on 14 and 15 P'ebruar7 1991 and attended at Coql'eUIIIIIll 
Ra7 · s request b7 senior management otf1ciah or the Georgia Environmental 
Protection Division, the Environmental Protection AgencJ' and the Onited States 
Air Force. The purpose or the meetings vas to idenU!7 va,.a to achieve eal'lJ' 
environmental cleanup actions at Robins AP'B as part ot its In•tallat\on 
Restoration Program. As a result, a high level workgroup vas torawd. to lllake 
euggesUons tor expediting the ongoing cleanup, condlltent vltb the exhUng 
Interagenc7 Agreement between all part1es under Section 120 ot tbe 
Comprehensive Environmental Response, Compensation and Liabilit7 Act and vbere 
practicable to suggest other initiatives that could be useful tor other 
installations. 

The workgroup, consisting or the Deputr Regional Administrator, BPA Reglon IV; 
the Chief, Land Protection Branch, Ceorgla Environmental Protection Divie1on; 
and the Director, Warner Robina Alr Logistics Center Environmental Management 
Ottlce, bas met and has developed several recoamendaUona tor expedited 
implementation at Robina AI"B. Additional initiatives will be developed tor 
use at Robins APB wlth the goal or enhancing and accelerating base cleanup 
conshtent vltb all applicable state and federal laws and regulations. the 
workgroup or designees or the respective members will meet from time to time 
aa m&J' be necessar7 to accomplish this goal. 

It 1s the understanding or all parties that th1s workgroup has been and will 
continue to be given the fullest support bf all levels or the Agencie11 
involved. The workgroup will endeavor to make periodic reports or significant 
achievements aDd successful initiatives. 

SpecitlcallJ', it ls understood b7 all parties that the workgroup sball have 
tull discretion to suggest changes to any act1v1tf, procedure, organization, 
guidance, or pol1c7 that lllaJ' result in expediting or enhancing environmental 
cleanup, and that workgroup suggestions will be given careful conslderatlon at 
the levels or decllllon required tor implementation. The group will give 
special attenUon to meuures that will streamline procesees and ellainate 
unnecenar7 del~, such as dupUcaUve ettorh or !allure to share or use 
available expertise or the agencies involved, vblle at the same Ume being 
tull7 protective or health and the environment and giving ample opportunitr 
~or public revlev and comment. 

Where inl tlatlves that could bene£1 t other installations are noted,· these III8,J 
be made the subject or special reports, separate from any periodic reports, 
that can be forwarded tor revlev and lmplement&tlon b7 the appropriate 
!!l£enclee, so that the ettorts ot thh group 1114)' benefit the nationwide 
environmental program or the Air Force and the Department or Defense, u vell 
as the EPA and the State or Georgia. 
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SPECIFIC COMMITMENTS TO EXPEDITE CLEANUP ACTIONS 

RECORD OF DECISION: The Environmental Protection Agency 
Region IV (EPA), Georgia Environmental Protection Division 
(GEPD), and the U.S. Air Force (USAF) will work toward completing 
the Record of Decision by 30 June 1991, vice the original 
scheduled date of October 1991. To meet this date, the parties 
will work jointly to accelerate preparation of the Remedial 
Action Plan with a target date for start of the public comment 
period by 25 April 1991. 

LANDFILL 4: The Air Force will expedite efforts with a goal of 
beginning field work on remedial actions within six months after 
the Record of Decision is signed. · EPA Region IV and the Air 
Foree will work together to resolve the issue of the need for a 
Section 404 permit so construction of a runon control system can 
begin as soon as possible. 

WETLANDS: EPA and the Air Foree will work jointly to define the 
required scope of the wetlands study. EPA personnel will do the 
initial reconnaissance field work during the first week of 
April 1991. The Air Foree will complete the remainder of the 
field studies in early 1992, depending upon the results of the 
reconnaissance survey. 

SHALLOW GROUND WATER AQUIFER: The Air Force will expedite field 
testing with a goal of completing the remedial investigation 
report by the end of 1991. EPA, GBPD and the Air Foree will 
expedite the review and revision of the report. The Air Foree 
will review the wetlands study results and the initial data from 
the groundwater study to evaluate the benefit of installing 
extraction wells to provide a barrier to reduce the contaminant 
burden on the wetlands. 

OTHER ROBINS AFB IRP SITES: The Air Foree has formulated an 
action plan to cleanup and close 16 sites in 1991. GEPD and the 
USAF have discussed interim and corrective actions. GBPD and the 
USAF will work together to assure the documentation supports site 
closure. 
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Response Action Contractors' UabUity Issues 

Regarding the Defense Environmental Restoration Program 

Conclusions and Recommendations 

Conclusions: 

The Department of Defense (DoD) faces a major challenge to cleanup its 
contaminated sites quickly, effectively and without excessive cost to taxpayers. The 
DoD cleanup and remedial program relies on the architectural and engineering 
services and the design and construction capabilities of private sector remedial action 
contractors (RACs). The RAC community expresses reservations about its members' 
future willingness to undertake this work for the DoD because of perceived uncertain, 
but believed potentially large, risk to their firms inherent in DoD's remedial action 
work. In order to better understand the substance and basis of these concerns the 
Department of Defense has endeavored to work with representatives of the RAC 
community, other private sector contracting entities, as well as representatives 
knowledgeable about the practices and concerns regarding the insurance and surety 
sectors of the nation. The study concludes that contractors have the following deeply 
held perception of the current liability situation: 

RACs, because of joint strict and several liability under federal and state 
law, may be found liable when they are not at fault. 

The resulting probability of insolvency through imposition of liability 
without fault is uncertain and therefore unacceptable. 

RACs are unable to secure adequate insurance due to the 
insurance industry's reluctance to become involved where the 
risk is so uncertain and potentially large. 

RACs are also hampered in obtaining performance bonds required 
by the Miller Act for DoD construction contracts. Surety companies 
are reluctant to write bonds. The uncertain and potentially large 
risk for the situation has decreased availability and increased costs 
which are ultimately reflected in DoD's costs. 

RAC's believe they are assuming risks that properly go to DoD as the 
generator of hazardous waste and owner of the site. 

These perceptions have serious implications for the continued progress of the 
DoD's cleanup program, as DoD may not be able to sustain rapid progress in its 
cleanup program without a heavy reliance on knowledgeable qualified contractors. 

The Department has also concluded the following as to the current status of 
response action contracting and the legal liabilities of the Department: 



DoD is currently able to get adequate competition for our remediation 
contracts. 

Some well·regarded companies are not bidding on DoD contracts citing 
the risk issues as their reason not to compete. 

DoD is not able to determine, based on this study, what impact the 
contractor's perceived liability exposure is having on their bid pricing of 
DoD contracts. 

There is no evidence that quality of work on DoD contracts is being 
affected. 

The current liability picture particularly discourages contractor 
participation in innovative remedies as they place potential additional 
risk on the contractor. A contractor's prime defense to their perceived 
liability exposure is to use standard, conservative measures wherever 
possible, thus favoring an excessively conservative approach to 
remediation. 

RACs express a willingness to be liable for their failure to perform 
adequately on their remediation contracts. 

DoD as waste generator, facility owner, and overall manager of its 
remediation effort is and should be ultimately responsible for future 
problems associated with its remediation efforts, however, it should have 
a legal remedy against a non-performing contractor. 

As a waste generator and owner of the contaminated site DoD is 
in a different liability relationship with its contractors than EPA 
with its contractors. As such liability shifting rules developed by 
EPA for dealing with its contractors may not be appropriate for 
DoD. 

Private firms hiring RACs for private cleanup work engage in risk 
sharing strategies with RAC contractors which may be adaptable to DoD 
contracts. 

Different types of remediation projects have different 
inherent risks and therefore may call for different risk 
sharing strategies. 

Appropriate risk sharing strategies should result in reduced 
cleanup cost to the Department and the taxpayer, without 
increasing the ultimate risk to the treasury. 

Adoption of risk sharing strategies may require n!glllatory 
and legislative reform. 



B4:s:ommendations: 

Based on the foregoing conclusions, the Department is concerned remedial 
action contractors' perceptions may lead in the future to reduction in competition, 
escalation in costs, lowering of quality, and increased risk to the public. We are also 
very conscious that any recommendation we adopt for action or inaction, wUl have 
economic consequences. Any choice inevitably confers competitive advantage on 
some contractors and disadvantage on others. We must malce sure we understand 
the nature and implications of the incentives and disincentives our choices Imply. 
We must encourage responsible and professional behavior by our contractors. We 
must avoid aeating incentives for behavior that diverts government resources from 
the primary goal of cleanup. Ultimately, whatever strategies we adopt should 
improve the Departmenrs ability to perform effective cleanup in a timely manner at 
a responsible cost to the taxpayer. 

Based on information developed in. doing this report. the Department is 
implementing changes in its contracting strategies and polides within its control to 
resolve some of these issues. These include better acquisition planning including 
varying types of contract strategies, reducing amounts of bonds required on 
construction contracts or use of rolling or phased bonds, allowing irrevocable letters 
of credit in lieu of bonds, and retaining certain work elements under DoD control 
(e.g. signing hazardous waste manifests}. The environmental and engineering arms 
of the military departments will continue to examine their current contracting 
practices with a view to recommending changes in guidance, policy, regulations, and 
legislation to enhance the effectiveness of our environmental and remedial action 
contracting. We have tasked them to ensure the scope of their study addresses 
appropriate and equitable risk sharing between the DoD and its contractors in the 
cleanup program, and to make specific recommendations for action to be taken. 
The DoD is now also engaged in a comprehensive review of the Federal Acquisition 
Regulations so as to ensure adequate treatment of environmental requirements. 

Two recommendations merit further consideration. The first would resolve the 
extent of liability of a surety to a remedial action contract where their only 
involvement is in providing a bond. This issue was addressed in the last Congress 
by amending section 119(g} of the Comprehensive Response Compensation and 
Liability Act to specifically broaden coverage for sureties at National Priorities List 
sites. Extending this principle to all DoD sites, whether or not on the NPL. would 
help bring sureties back into writing bonds for DoD cleanup contracts at a reasonable 
prices. This should broaden competition for contracts, improve timeliness, and reduce 
overall costs to the Oepartmenl This should not work a disservice to innocent third 
parties, as ultimately it is the Department that is responst'ble for the remediation. The 
prime purpose of the surety is to ensure the Department receives the fiscal benefit 
of the contract. 

A more wide-sweeping risk sharing concept evolved from discussions during 
the preparation of this report. This concept would involve limiting a Response 
Action Contractor's liability to outside persons. The Department and any other true 



potentiaUy responsible parties would be designated as those solely responsible for 
damages to innocent third parties for damages arising out of a remediation action at 
a DoD site-logical application of current law as to generators and operators of 
hazardous waste fadlities. The DoD's contracts with its RACs would then provide 
for recovery by DoD from the RAC if the damages resulted from the RAC's 
negligence. This concept is similar to the latent damages clause currently used in 
construction contracts. 

The time for preparation of this report was short considering the complexity 
of the issues. Among the areas that still need substantial further analysis are the 
total cost implications of various risk sharing strategies as compared with the long 
term liabilities of the government. We will continue working with the contractor 
community and other interested parties to explore these and other recommendations 
and solutions to improve the Department's clean·up program. 
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SAME ENVlRONMENTAL CONTRAct'S FORUM 
3G • 31 JANUA.RY 1"1 

BOWNG AIR FORCE BASE 

EXECUTIVE SUMMARY 

On 30 • 311anwuy 1991, the ezecutive level Environmental Conuac:u fonma of the Society of 
American Military Ensineers (SAME) Ill~ at Bollin1 Air Fora: Base to discuss the issues ofLiabili· 
ty, Indemnification, and Bonding in Enviroamental Contractinc. 

During the forum, the foUowing key iaues were raised: 

a. There il a risk to the remedial ldion contrac:tor (RAC) performinl cmii'OIUDeatal 
Vo'Ork. Pan of thil risk are the unlalowlls 1aociated with the work. Aaother pan il the potclltial 
for third party liability suits resulting from the performance of such work. 

b. llACs are unable to obtain professional performance Uability insuraDc:e for hazardous 
waste site cleanup projects. The insurance indllltry is reluctant to pi'OYide such insui'IDCC due to 
the high risk of liability associated with the performance of such work. Available insui'IDCC oaly 
oovers the period of work performance; not the period during which RAC. are most susc:eprible to 
third party liability S\l.its. 

e. llACs are unable to obtain surety bonds required for Federal government hazardous 
waste cleanup projects because the surety bond industty sea a hilb risk from Uability in issuing 
such bonds. AVI11able bonds arc generally for projects of leu than SSM value. Some compauies 
arc self-bonding in order to meet governmental requirements. 

d. llACs feel that the Department of Defense (DOD) iJ responsible for the presence of 
the hazardous material on the site and therefore, should be responsible for their portion of the risk 
associated with site cleanup. RAC. believe that DOD should indemnify RAC. performinl work 
against. third party liability to cover the government's portion of the risk. 

In response to the concerns raised . by RAC.. DOD representatives indicated that they would 
consider the following potential solutions to resolve the issues raised: 

a. Change d!e laws so that RAC. are excluded as a potentiaDy responsible party for 
liability suits resulting &om cleanup actions. 

b. Revise the Federal AA:quisition ReJulations (FAR) to c:Dend the applicability of 
indemnification to contrac:tor work done as a part of the Demnse EIMronmen&al Reslon.tion 
Program. 

e. Limit the staNte of limitations for c:ontractOn on CJI'IIironmental cleanup projects and 
limit the contractor's liability for a project. 

d. Limit the contractor's liability to that resulting &om their nepgenc:e. 

e. Negotiate the rilles of a projeet with the contractor and determine equitable distribution 
of the risk between the contractor and the government as a part of the contract. 
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come to &rips on these issues. the DOD's cleanup cft'oru may I'IOt t\ICICCCd an<tco him 
unsatisfactory. He indicated that althou&h the Corv.m may I'IOt reach closure dn these i"'~i 
eX-pected that proarcss would be made duriila these two daJ'L I 

c. AGENDA TOPICS I 
1. An Assessment of the Risks and Potential UabUitles oC £D,ri.nii!Uftllntllll &espoft$' .~ 
Contracton. Under Federal and State Law, at Department of Det'enle FM:IDtl~aDd'llMt!J 
of These Ulahilities on Implemcntatioll of DOD's Enriron-ntal Re•neellatlo~ 
Propm. 

The indusuy topic l~der discussed, throuah the usc of an a&n~ple cleanup .e.·~, 
pc)tenUal liabilities tb;&t arc apericnc:ed by a 1\AC perfpl"'lli.aa ~ -ill IUli!lmt ~· ~IM!M· 
hazardous ~tc site Cleanup efforts. Some 1of the problema cited ~ 
did oot cover 100 perc;cnt of the area under 'consideftdoa, and, .u a raul&, 
._ter lcaka&e paths o~ which the RAC would be unaware; po!:osity of dwr.· .. 
prcdude tow cleaaup·of collie chemic:als, and these chemicals may leach out .... -.1 ,, 

d,mpteted; the tcdmolo&Y c:boset1 for the c:lcanup (altbouJh aped co bJ the ~)·~~ii~ 
e,c.ctM:; today's tccbilolo&Y, seeD tluou&h the eyes of a jury ill the future. 
be neglisent. 

The topic l~der indicated that, when biddin& on a wk. the RAC will e:amine 
....,tb .the .proposed efrort and make a decisio'l'l of bid or ~d &c:eonfiii&IJ. '·' '"' .... i.'""" 
tile RACs is; expensive, and. because it only covers the cum:m· year and will,I'IOt avaiilltil 
pptenUalla~ suits would be apected, is wo~ess. The cootractor mlllt look 
ft()logy, the. ftow paths of contaminants, and the location of the popal,Ke rela~ 
siie ~en bit;lding on ~ job. There would be1 a considerable. dilferaxc of risk: be. ~.r M. ~n,ip9i 
jOb 111 the 4CSCrts of Utah and one on LOng Island. RAC. are reluctant 
technology iJ;l haz.ardous waste site cleanup cfforu because ()fthe IJ'e&tef risk:sl. ~IO::~=t~ 
a'law suit. By aperience. the RACs have learned that if-er be«lmes Cl 

loses value, some damages (personal or property) may occur, and people &li. 

I~ response to a question from a DOD rcprl1""tative, the RAC attendeCi$ es:~~ 
insurance would cost about S250K per year •. Once the work: is completed, the 
and there is I no furthe'r a:werage. The point was raised by i cotitracuir .that 
perrormed eDctly to specification. the RAC could still be taken co court, and ~~~~~r 
cOnvinced the court that it was neither ncgli'sent nor contributed co the ·COIIditi4?•rn 
suit. the defense costs for the RAC would be substantial. 

I 

One contractOr indicated that if he bad 10 work: for tbe aovemiiii:Dt without in~~nifi~ 
.Owd . take efroru 10' decrease the risk, I\ICh u drill additioaal 'Wells' 10 
Jt9undwaterlaow. This would unDecessarily nise the cost ofdOi.q die .fort. """"'··"' ~qcl~j'l 
reprCIC!Itative indicated that only live pcRCnt of the bid cOven. pOtential rille 
bUt this did little to cover the potential risk: cosu. 

The RAC represent&~ wetted that they were dealina with an Ullbown liabilliiJ 
in 'swes with' differing laws. As a result. theY might I'IOt be able ·co adeqUately de:t,emline:tl 
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SAME ENVIRONMENTAL CONTRACI'S FORUM 
30 • 31 JANUAJtY 1991 

BOWNG AIR FORCE 8.\SE 

A. JNTRODUCJlON 

'The esccutivc level Environmental Conuacu FOnun of the Society of American Milituy ED&iDecn 
(SAME) met at Dollins Air Force Base on 30 and 311aniWY 1991 to di'C'UII the issua ofl4abillcy, 
Indcrnni6cadon. and BondinJ in Envitonracntal Contr.IIC:linJ. Ill ancadaac:e at this 6:mma wve 
repracntalivcS of the Oftice of the Deputy Asailtlnt Secretuy of Defnlc (Eavironmeat).lt.trtq, 
Na~. Air FOrce. and Coasa Guard and CRCUtives represeatin& rcmediaiiCiiOil oontracton {RAC.) 
mat perfOrm enviroa.n:umtal deanup IUYic:a lbr the Departmeat of Defenle and private iDdultr:J. 
A list of attendees for this fonun is provided as Attachment A to this report. 

Tbis forum was c:o-chaitcd by Captain lama A. Rispoli, CEC. USN, Vace President, Enviroamental 
Affairs. Society of American Miliwy E.npnccn and Mr. RillS Milnes, Principal Deputy to the 
DepuiY Assistant Secretary of Defense., (Environment). 

Prior to this forum. itMtcct were asked to submit diSC!assion pape11 on any aspect of the topic 
issues. Suggested discussion copies illdudcd: what are the liability concerns; wbat are the 
a.pe.rienccs with regard to liability and bon~ how is the risk of performin& environmental wort 
assessed; and how do the problems of Uabilil)' aad bondina alfeca competition. Seven pape11 wve 
submitted in advance or durinl the fonun. These papers were prorided as attachments to the draft 
proceedings of the forum. 

;·· 
8. OPENING REMARKS 

Captain Rispoli opened the forum by outlininJ the objective of the Environmental Cootncts 
Forum. which is to facilitate an on1Qin1 f.ranlc and open diSC!assioo of procrammatic and eoatnii:IUal 
issues between industry and the military tcrvices. He indicated that this 1WIS the third session of 
this esccutivc forum, and that SAME bad been asked by the Of6ce of the Depul)' Assistant Secre· 
tary of Defense {Environment) to further address the issua of liabilil)', indemnificabon, and 
bondinJ to assist them in obtaininJ views so that DOD might prepare 1 repon to Coqress. To 
increatc the dialocue. CAPT Rispoli indicated that additional contradOrs bad been iiMted to 
panicipatc. CAPT Rispoli swed that proccedinp of the fonun 'WOuld be issued. ThCIC 
proceedings would not provide any quotes or attn"bution. He assened that the fonun was DOt a 
place for debate, but was 1 means to discuss the issua so tbat all ia attendance could listal and 
learn. He asked if there would be any objectiou ill baWl& Albmitted papert publidwl as a pan 
of the forum proceedinp. No objec:tiou 'WClC raiaecl. 

Mr. Milnes addresRd the fonam tWin& thac the Oldy meaaa of soMDa cnvin:mmental dcaaup 
liability problems 1WIS throup an open forum. He iadbted that the Dcpanmeat of Dellme 
(DOD) bas pleciFd to comply with its cnviroamental oNiptioas Tbe iiiSiallation reatoratiaa dtort 
il imponant. and as the DOD moves from the studJ phase. it rceopizes that action must be llba 
to ensure site cleanup propases aDOOChly. He emph•sizcd that the DOD wants to &Dish the 
deanup business. Mr. Milnes stated that his office wants to come to &rips with tbe buatdous waste 
site cleanup contract issue. Perfonuancc bonding il an issue; lqislative fixes may be poaible, but 
he did not sec this as a solution. He a:plained that if the DOD and the deanup indusay do not 
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z. The Availability, Costa. and Umitatioru of Commercial lnsura..- to Co<Jer the JUab and 
poeential Uabilltlcs of DOD's Environment:al Contractors 

An insurance industry representative topic leader stated that insurance uadcrwriten have problem 
with insurin& projects which have an environmental risk. then: an: inherent reuons: the Jon& 
latency period Of to:Jdc exposure and the multiple potential CIIISQ Of bodily or property harm 
associated with environmental projects. the insurers must establish premiums today CDr liabilities 
which will occur ten or more years in the future. 

Althou&h liability standards are provided ift Section 119 ofCERCLA (dealiftl with 1;\eppncc), 23 
statu have laws which arc contrary to this section. Contractors may be required to shoulder more 
liability than they deserve. New, emtic bodily injury theories an: bein& applied. 1'bae illdade: 
medical surveillance (ir an individual is aposed. he or she should be moaitored); immWlOIDiicity 
(lonJ term apowrc caa break cSow!l the body's imnumity matinJ people more susc:epcible to 
diseases such as caacen); advance risk of future hams (ClpOIIUR may iDaease the possibility of 
future bodily harm): and mental ancuiJh (the fear of JCltinl a disease as .a result of aposure). 
Once considered remote u reasons forwinnina a suit, thC$e theories now mate environmental work 
in several states uninsurable. 

Recendy, the insurance indu.stry has been involved in ooverace dispute cases. Policy holden/ 
insurers have asked the courts to look at contracts and determine iC an environmmtal aspce1 aists. 
Even thoup the insurers have thou£bt dtat a contna hu 110 CDY\ronmental upecc. courts have 
frequendy decided that it did. Pollution e:rdusion clauses haw not been upheld in court. Since the 
insurance industry does not have faith in draftina future policies. they are simply not INurinc 
arcbitea-cngincers. Then: is a specialty market for insurance. INt then: are very few players. and 
irml.rance is e:xpensive. 

Some A·Es are forminl risk retention JI'OUps. which is a form of self-insurance. Althoup this is 
a potential solutio11, it does not appear to be "WOrlcing. It is gpcnsive. Many companies do not 
seem to be ready to insure the practices of their competitors. 

The topic leader was asked what type of cap the insurance industry felt "WOuld provide adequate 
coverage for environmental 'IIOrk. The topic leader indicated that he did not have a response to 
this action. An attendee indicated that the EPA currently has under review a SSOM cap on 
indemnification to the RACs. The topic leader was asked if there had been any claim api.nst a 
RAC. The answer was that he did not know of any: there is not a tarcc clainu history. 'Ibis may 
result from the lona latency period for toJic chemic:al claims. Oeanup efforts have been onaoing 
for a only few years; only SO sites have been cleaned up. 

The topic leader was asked if this was JOinl to be a new I!Wket; 'MfC pollution incidents INurable! 
The response wu that u a result of chanaes to Superfund. apecialty C0YCf11$ may oc:c:u.r. A 
question as to whether the federal pemment would subsidize this type of inlurance., broupt the 

· response of probably not. Is there a aroup to step in 111d deYelop a marbt to sell this type of 
insurance! The answer was. not at this time: one of the problems is dtat insuraDce companies are 
payinJ on liabilities which they do not believe they insured. 

A RAC representative raised the point that there is 110 parantee CDr profc:ssioftal liability 
insurance. the insurer may chose not to iuue or renew the insurance. Insurers will not cover 

4 



• 

for a cleanup in cenain states, and therefore may choose not to bid. lbcy indicated dial in 
pc rfonuin& some -.ork. they were stakin& the sumvability of their corporation. WbCII asked. the 
RACI aplained that. in workina with the private seccor, the RAC shares the risk with die client. 
This protectS the contractor. lbe point was raised that the owner of a waste site OW"allbe wuce, 
and the R.AC is helpina to dean it up. Therefore, che site owner must share 1 aood portioa ol the 
risk:. 

The issue of strict liability was raised by the RAC representatives. If lll)'Ofte lw a connecdon with 
a hazardous waste site. they are liable. Proper behavior lw 110t C".:II:Uied Uability. 

When wortin1 for the Environmental Procec:dorl AJerlcJ (EPA) 011 orphan lites. there is a pa&er 
risk to the R.AC The EPA i.ademni!es the RAC under Section 119 of the Comprebeasive 
Environmental Response. Compcnsalion. and Uabilicy Al:lt. (CERa..A.). This iDdemnific:atio oaly 
covers neglipce and not strict liability. The llAC must look at the awe !awl whas clecidirc to 
accept a risk:. 

Another issue raised was that in some illstaDc:es, a DOD IaMey required alt.AC to sip hazardous 
waste manifests. Th.is action places Uabilicy on the RAC for trall$ponill& ofwuta. If chi RAC 
had 1c::nown it would be required to do this, it would not haYe bid on the job without illdemni&ca
tion. A DOD representative indicated that. pnerally, the DOD sips che manifest u the FIICI"ItOr. 
The R.AC representatives indicated that eYeD if the contractor does not sip the mudl"at. but 
arranges for tranSport. the cont:rac~Cr c::culd be liable. a potentially respoasible party (.PllP). EYeD · 
if the contractor doesn't I.ITIIl&e the transport, but is 011 site, it may be wed. The contractors 
emphasized that defense cosu are a real-time cash flow problem and a real risk CYeG if the 
contnu::wr is not involved or is innocent. 

The problems for the"'RAC were summarized u follows: 

a. There is an inherent risk associated with doinl eiiYironmental work:. RACa are dealinl 
with anomaliCli which are inherently diflic:ult to model. 

b. There is an environmental risk of third party liability. 

c. There is no incentive for innovation. Before innovation will be employed by 
contractors. there mUSt be an apumau between the client and the contractOr, and the 
benetic:iaJY of the illiiO\'ative practice is required to usurue liability. Innovation is prohibitive 
in a regulatOJY _atmosphere. There is p:nera.lly no innovati011 in the U.S. 

d. The ardl.itect-enJineers (A-Es) AR beifta npec:tcd to accept the liabilities of others. 
Uabilicy insurance is not available in the market. If it is available, it is only for the period 
of the job. 

e. Requirements vuy frora swe to state. There is 1 bript spot for the lt.ACa iD that 
there is raore 8o:ibilicy sbowD wbea de•'iDJ with IWes than wileD de&lq with the Federll 
governmenL Sorae states may c:hanp: the specifications on their deanup projec:a to pennit 
innovative tedlnolo&Y. Mafty see some states I$$\UIIilll the liability of PIU's. State replators 
are a part of the Record of Decisi011 (ROO). and this permits fla:ibilicy in dealilla widl the 
states. • 
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Surety bond companies normally underwrite construction elfo.u. However, many of the oontracu 
{or site cleanup are desilfl-build efforts with bondin& requited l'or boch plweL The topic leader 
stated. -"Today'• state of the art tedmolo&:r is tomorroW's malpracace." Surety compaaiea are 
reluctant to parantee desilfl technolol)' whidl is normaDy OO'Wend bJ professional erron and 
omissions inaur~ policies (which. today, is probably not avallable to the· RAC for these riab)& 

While diseussina the availability and cost of surety bonds, the fOS'ie leader indicated that the cost 
of surety bonds hu not inc:reued for hazardous waste site deaaup pcojeca. It is about one percent 
of the conatruction c:osL Initially, hazardoUI wute site deaaup coatr'ICtl were tl!.oqllt to be lerW:c 
contractS; then they were required to be CONtruction CIOI!tnlctl. About two rean.•F tbe IUrety 
bond marltct started dryin& up. The awilability of J\lrety bonds ill a llll,jor isluc. Some IMilable 
bonds require 100 percent collateral. Some larp construction CIO!Dpan.ia are Mlf-boncf~Da. Sblce 
the pusaae of Section 1151 to CERC'l..A. three to four compaaies ba¥1 reentered the blzardous 
wute site bondiq rnarkcL Tbe market bu opened up lliahdJ, but the Wlderwritcn are DOt 

fi&htin& for bulincsa Only the major pl'OYidcn are comin& bldt illto t.be bazlrdoul waste lite 
deanup bondin& arena. and they are only bondin& work on Natioul Priority List (NPL) lites 
(oovered by Section 1151 of CERQ.A). 

The topic leader indiested that the surety bond companies need the I&DIC liability protection u the 
inauren. The more protection that they receive, the more surety companies will reenter the markeL '· 
Surety companies. u a rule, will not badt innovative enpneerin& (too much rilk). 

A question wu raised if any RAC IW'Cty bond company had been held to be a PRP? Tbe IIISWer 
W.S no, but the industry was conocmed because of New Jeney oommoa law interpretadoas. Some 
waste site deanups are being bonded because they arc beina considered as non-lw:ardo\ls (due to 
relatively low risk). This rai.se.s the :.uue of how hazardous is lw:ardous? 

An Army representative indicated that they had received more than four qualified bidden on a 
recent job. People are apparently JCtting bonds. There is competition. The staae of DOt cettin& 
responsible contraCtors bidding bas not yet been rcac:bed. ODe of the RAC representatives 
indicated that the project referred to by the Army may haYe been a smaD project. People will still 
bid a SSM project. The break point coma for projects pater t1w1 SlOM. where there may be 
inaufficient bondina money left. 

The topic leader indicated that the surety bond industty is seekina darification relief that such 
bonds only cover performance in accordance with the speci6caoons and the payment of bills; 
bonding does not cover design. third party torts {bodily or property injuey), or the performance of 
designs. A few, new, agrasive companies are issuing bonds l'or less than SSM: bowever. some of 
these companies may be backing off. Bonds being issued require lli&h eollatcral. Companies 
c::annot look at the i:lrmina of subsidiaries to do bondioa to dcc:reasc the liability, due to the 
requirements of remainin& on the Department of the Treasury list of KCepcable Nretia for Federal 
conatruction projccu. 

The topic leader asserted that the IW'Cty bond business is a YCtJ llllaD ponioD of the iDsuraDoe 
markeL In the put, it has rendered a small. but rdi&ble pro&t. Now it is a bi& risk. Tbe indl11try 
is only issuin& boads on a case-b)'-se policy and thea only to lon&-term customer&. 
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"prior acu•. RAC. are payinc premiums but are not receivin& future coveraac- ne topic leader 
indic:ated that if slateS had ne&lipnee statements similar to Section 119 of CERClA then 
insurance companies mipc become more incerested in pi'OIIicln& IUCh ii\S\It&DCC. There are 
presently no map: $0ludons. 

. 
The topic leader was asked the insurance industry's plan of ICCioL ne re&poiUI.I was thai the 
insurance industry is "sluginc out" solutions on a case4:Jy<aso basis. ne induslry bas 1'101 beel1 
able to agree on alternatives to the current situation. A ilrmal detinitioa of "poUucion aclusion• 
is a possibility. A general discustion on pos.sible Appn)lebes (IOiutions) illlowed. A law similar 
to Price·Andct$0n which would be applicable to the COlic waste cleanup iDdustry was mutioned 
as a potential $0lucion. This solution would create three layers of protecdoa m the event of 
liability: the insurance layer, the owner/Operator layer, and the pemment la,cr. 

3. Near and tone Ttrm Eam-atal Restoration Otatndfnc Sntecla. 

Each of the sei"'Oicc representatives aw:lc a short presmtalioa oa emiRMU~~ental reatorarion 
concractin& strategies. Described were c:urrent etroru. current problems, and acdons beinc tabn 
to dean up identified hazardous waste siteS. 

4. The Availability, CAsts, and Umitations ofOtrporate Sum:y londs to Olwr tbe Rlsb aDd 
Potential Uabilities of DOD's Eam-ntal Otntnac:tors. 

The topic leader from the insurance iadusuy indicated that there were considerable problems with 
the issuance of corporate surety boacls. Contn.ctors must post a surety bond fOr Federal 'tli't :lt 
under the Miller Act. At this time., there are few bonds awilable fi:lrwork on buardout waste sites. 

The topic leader descnbed the prablems of issuin& boads fi)r sueb tas1cs.. Surety bonds are 
underwritten only to cover the performance of a contniCtor aad the payment of suppliers ilr 
constn~ction work. They are written based on the quality of the o:mtractor (ability to do sood work. 
quality of people on site, equipmeat, bow weU the contniCtor has done on similar efforts. and the 
availability of contractor fillllllCeS to fulfill the contract requirements). Underwriters DOrmally 
develop a long-standing relationship with the contractor. llability from tbird party suits is not 
normally considered (this is normally covered by commen:ial J'CIICralliability insurance). Recently, 
however. surety bond issuers ba~ come W1der attacJc in the court room because they are the only 
"deep pocket• remaining in a law suit (RACs arc normally people rieb. but asset lim.ited). 

There has been a lade of indemni6c:ation for surety boo.d issuers tor hazardous waste site work. 
Anyone inwlved in huardous waste site work (including the surety bond underwriters wbo are Ollly 
covering concnu:tor pcrformanc:e and supply payments) 11&\'C been fi:l1.111d to be liable. U the R.AC 
defaults on such wortc, the surety princ:ipal would be required to bire a c::oaplet:inJ contnaor and. 
consequently, may be construed to haft contracted fOr the removal of ha:zardous waste and 
subjeaed itself to liability. 

Another issue with hazardous waste lite bondinJ is the boad ttrmillation date. Normally, a bol'ld 
is terminated when aU work bas beea satisfactorily accomplished oa a p1ojl:ct. Dua the possibility 
of long time periods auodated with hazardous waste site deanup Ktioa (mchadiD& the prospe.:t 
of having to reinitiate work). the bonding company may be required to pay daims lonJ aft.cr work 
has been completed on a project. 
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the larger the number of contractors in\IOJved in a project, the areater the dearee of risk to any one 
contractor. If their work i1 uninturable (u it frequently il), the RACa could Jose their company 
u the re~ult of third party liability action. They Ulened that they have walked away from job1 
when they could not receive indemnification. They 1tated that the risks tbey were concerned ~t 
were those whic:h they could not control Any wort on an environmental lite may end up with a. 
Jaw suiL Only five percent of Jaw 1uits on environmental projeca result in a judsmcnt. but 
contrxton have to pay defente COlts to defend FOci work. The aru outside of neppncc (strict 
liability) il of concern. The RAC representative declared that indemnification would DOt dlanp 
the quality of their work. 

The RAC represeatatives were uked, if nothina il done with reprd to iademni&caiioa tor DOD 
work. what il the probability of their doina wort? The resp3DIC -. they would do feuibwty 
INdies but 1110uld probably not perform any Rmedial action wort without iDdemni&c:alioG 1'bey 
swed. the only companies that the DOD would be able to hire without iademai&c:alioa would be 
those with nothina to lose. 

A question was raised reprding when indemnification il needed. The aaswer was, duriaa deanup 
and detailed design because these were the riskiest Wlr:s. These efforts were Ia~ controDable. 
During studies, the contBctor was further away from being Dlllled u a PRP. 

One of the contractors summarized bi1. thoughts. He indicated that environmental work: was 
ar.remely rilky. 1his was due to the application of the conccpt of ltric:t, joint, and several liability. 
ltfWBS also due to the laclt of standards which de&ne negligence; tbe highly litipou arena iawlving 
environmental work; the current state of the an of environmental wort; and the long latency 
periods for hazardous/toxic material npomres (trying to defend oaaelf 10 to 1S years later is 
difficult). These risks are currently funded by: iDsuranc:e (the insurance companies won't 
participate); fees (not a pnd:ical idea because fees are small, risks are areat); and the net worth 
of the service provider (about 20 percent of annual revenue). As a result, this wort il becoming 
unattractive, and, in the future, may be more unattractive. The followiDg recommendations were 
made: 

a. A uniform s~ndard of liability is needed. State laws must be preempted. 

b. There should be a comparative standard for negligencc instead of strict liability (if 70 
percent negligent, then 70 percent liable). This wu de&aed by another contractor as 
comparative responsibility. The government owns the land, put the wute there, and should 
bear a significant portion of the responsibility. 

c. Liability should be capped to the profit of a job. 

d. Statute of limitations should commence after completion of the wort IDd nm fi:)r fi:)ur 
years. 

e. The DOD should reimburse the RAC for insurance COlts or indemnify tbc 'RAC if 
insurance is unavailable. 

f. Risk apportionment should be a pan of the contract negotiations. 
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5. Further Dlscu••lon 011 lnclustl")"• LiabilltJ Concern~ with Reprd 10 DOD Ea'Wiroa-nlal 
Restoration Work al'ld Potential Solutlolll 10 Addru1 TheM CoiiCinl&. 

A DOD reprcsenlltive led this tOpic to aenetate fUrther di$CUSS~oa Oil the key iss~~t~llld t0 ezplo~e 
potential solutions tO these issua. lbe topic leader indicated that DOD wu lookiD& tor 10lutiona 
that would result in aood (tedWc:al ud timely) cleanups of its hazardous wuce litea. at a JOOd 
price. and maintain a aood contraaor base which earns a fair profit llld Ia a· viable community. lbe 
R.AC representttiveS indicated that thb would be possible if there wu equitable risk llwin& 
berween the RAC. and the DOD. . .. 
It was suggelled that valuf,.-en&ineeriD& clauses in contrxts be utilized. Some CIOiltndors iDdlcatecl 
that this effOrt doesn't wod: Yei'J weD, due tO ladr. of timclincu iD the pemmat's respoeK this 
Jack of druelinc:ss causes COntndOI'I to stop u,in&. A. DOD repr raltatM iDdicltcd that iD 
situations in wbich a tedmolo&r II tpprOVed iD tbe BOD, tbere II reluctaDce to coasider Yllue
cnpneerina propo1a1• because it mAJ meu reopcniD& the BOD. AN.., represelllatiYe lllclk:ated 
that his service welcomes value-cn&ineerina. 1be serriccl inclic:aled that wbel1 tbcy become _,. 
of roadbloeb. they 'IIIOU!d take action to eliminate them. 

A question was raised whether the RACa oormaUy revalidated the remedial investiptionlfeui'bilicy 
study (RI/FS) when contracted tO perform remedial desiplrcmedial action (llDntA). Tbe B.A.C. 
agreed that they would revalidate the . dati obllined by lllOtbcr conll'ICIDr. Tbe depe of 
revalidation 'II'Ould depend upon the contractor who performed the IUIFS. Sucb revalidatioa could 
cost up to 20 percent of the 1\DIRA etrort. 

Tbc Navy's Comprehensive Lon& Term Environmental A.:tion. NaYJ (Ct E~ CODtnel wu 
discussed. lbe RAC. were ulced .my they bid on these CIOCltr'lc:ts Iince they did DDt mow the 
cleanup effOrt i!Mllve.cl. The B.A.Ca said that cost-plus (rather thiD lind fee) CODtrac:liDa of 
CLEAN was a plus. They remarked that they would be better able tO define the work llld pt a 
good price tO perform a Ml scope of CICh task. As long as the danup effort was on the buc, the 
possibility of third party liability was low. 1be closer to the site bo1111darics, the p-eatcr the rilk 
associated with a project. Under CLEAN, each taslt is negotiated, ud the oontracror ca.n CM.luate 
the risk Cor each wk. Only one percent of the projects in a CLEAN contraa are utic:ipa.ted as 
being a problem. 

In a diSC\ISSion of contracting suatepa versus risk. the RAC represcnlltives il'ldicated that third 
party liability is independent of the contract type. They did DOt look at fixed pril:e contraeu in the 
environmental area because there are too many unknowns ud too mud!. rime and effort is spent 
in contr-act modifications. They wanted to be able to address, iD the contract. the care to be taken 
in determining the risk of the project. 

Tbe RAC rcpresencatives were asked. .tw pcreeatap of CIOCltr'lc:ts are biaJl risk! "I1Ic rapoase 
was, that a wac pereenllp of environmental eflOn requira third patty liabll1ty and tbetei>re. is 
a high risk. One company representative indicated that bi.s com.paay will DOt perform lll1 wort 
without some torm of indemnification. DefeDSe cosu lbr liability Jllits are the bia problem. There 
is no method of predcterminifta bow juries will apport:ioll costs. 

The RAC repracnlldves reiterated that they have the abDity to DC&Otiate risb fOr commerdal 
projectS. That ability does not currently aist in dcaliD& with the DOD. lbey also iDdicated that 
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The R.AC representatives concluded this discussion by statinc that contractors are responsible and 
-nt to be held responsible for those actions over which they haw control. 'l'hey do 110t, however, 
-"' to be solely responsible for liabilities raultina &om a site dea.nup. 

D. MEmNG ASSESSMENT 

CAPT Rispoli asked if aU people who 1110uld make decisions reprdina these issues were 
represented in this forum. Participants indicated that there we •e ao other lfOupl which should be 
represented as a pan of the forum. The forum participants felt. however, tbat follawia& their 
review of the proceedinp and inoorporarion of their oommenu. the proccedinp ~d be pnMdcd 
to select envirOnmental aroups for coDUDent. 

CAPT Rispoli indicated that tbe draft proceedinp 1110uld be circulaled to SAME and the Oflice 
of the Deputy Assistant Sec:rcwy of Defense (E.avii'ON'I\CIU) and then be Kilt with an nbmitted 
papers to forum participants for CODUDent prior to tinalization. 1be forum attendees qrecd with 
these procedures. 

E. MEETING PRQCEEDINGS 

The dtaft proceedings of the meeting were provided to an attendees on 21 february 1991. 
Comments were received from a US Army Corps of Engineers representative, tbe NUS Corpontion 
representative. and &om the American Insurance Association reprcse.ntatives. 'l'herc COIIUDCDtl 
have been incorporated into the proccedinp. 

10 



The diSC\lUion conlinued with the RAC repreaentativa indicatin& duu 1 lle&Jipnce stMdard aisu 
in CERCLA. and they want a similar law modification for state laws Md the Re10un:c Conser· 
vation and Rec:ovcry /Ita (RCRA). They do not desire stria liability 10 apply 10 them. Tile 
gyerridinJ issue is that the RACs are conc.emed that they must W\lme responsibility for wbat thg
did llOt initially cause. The responsibility should be adjvdpd 10 the people who put the wutc ill 
the IMd. 

The DOD tope leader asked what the DOD could do 10 help the COiltraciOt'L 'There -re follt 
areas of potencial c:ban&e: the law, wbicb would be most difticult 10 dlaap; the reJularions (DOD 
indicated that they would work with the EPA 10 determine bow the repladons mipt be cfauaed): 
policy; and the F AR/eolluact (DOD indicated that they eou14 direcdJ impact thesi lut two areas 
~nd achieve the C(\licltest resuhl). · 

lndemni&cadon or contraccon is IIOW addressed ill Public Law (P.L) IS-804 &lid FAR 52-228.7. 
Under p .L 85-504, the contraccor must identity the: nature or the risk &lid tbell the Coatrllot:CiDJ 
Offic.er must raise the issue 10 the service Secretary lor authorization. To tuppon illdemni&cation 
of contractors for environment rislr::s would make cadi senlice'a ell'ort amque. 'The FAR clause is 
based on radioacciYe material rislr::s Md acludes construetioll. A dlaap 10 the fAR appc:an 10 
be: appropriate, but it would have 10 be: based on 1 chanp in the law. DOD representatives 
considered that such a chanae might be accomplished u a part of the DefeDH Reauthorization /v:t.. 

The following potential solutions were identified for evaluation by DOD in response 10 the issues 
raised by the RAC representatives reprding their rislr::s: 

a. Qangc: the laws so that the: RACs are aduded u I PR.P. nus would resolve the 
Federal issue. but would not resolve the state: issues. 

b. Revise fAR Sl-228.7 (and possibly FAR 28-311.2) which would extend the applicability 
of indemnification 10 contractor work done as a pan of the: Defense Environmental Rc:stora· 
tion Program. This would make the Federal penunent the: defendant ~nd the: contractor 
liable: to the: pc:rnmenL (Ibis may require alnr change to accomplish.) 

c.. Limit the: statute oflimitations for eontracton on environmental cleanup projc:cU (after 
the: statute of limitations, the pemmc:nt assumes full liability) Md limit the: ooattactor's 
liability for a project (similar 10 the limit for oil spilb established in the: Oil Pollution /Ita of 
1990). 

d. Limit the: contractor's liability to that resulting &om their nc:sli,ence. 

c:. Nc:aotiate the: rilks of a project with the contnct.or and. dc:tc:rmiae aa equitable 
distribution of the: risk between the: contraccor Md the pcmment as a part of the cocstnll:t. 

f. The DOD sbould specify stanclards of praak:e ror a project to which the cootraccor 
must comply. 

g. A procedure: for workin& out chanaes u a result of unknown conditions ac:edl to be 
developed. Cost reimbursable: contracting and in.c::entive cost ~nd scbedulinawc:rc: ll.liPAed. 
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Oftice of The Judge Advocare Oenual (HQ USAFflACE) 
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LtCol Bradley Orton, USAF 

Contnains Staff Officer 
Operations Contracting Division (SAF/AQCO) 
The Pcntason 
Washinpon, DC 20230-1000 
(103) 614-2289 
Fu: ('103) 693-5589 

Ms. McUua Rider 

Contracting Staff Officer 
Operations Contracting Division (SAF/AQCO) 
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Wasbinstan. DC 20230-1000 
(?OJ) 614-Z289 
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SOCIEn' OF AMERICAN MILrrAR.Y ENGINEERS 
EXECUTIVE ENVIRONMENTAL CONI'RACTS FORUM PA.RTJCIPA.NTS 

Captain James A.. Rispoli, CEC. USN 

Society of A.meriean Mitltaty Ea&inccn 
Vi~:c: President. Envii'OMiental Aft'ain 

Assistant Commander for Environn~enr. Safety, and Health 
Naval Facilities En&incerina Command 
200 Stov.all Street 
AJeandria. VA 22332·2300 
(i'OJ) 32.5-029!5 
Fa:: ((703) 325-0183 

Mr. Ru11 Milnes, Co-Cbalrmao 

Principal Deputy to the Deputy Assistant Secretaty of Defense (Envbonm.ent) 
Office of the Scaewy of Defense 
Washington. DC 20301-8000 
(703) 695-7820 
Fu:: (703) 614-lS21 

DEPARTMENT OF DEFENSE PARTICIPANTS 

COL LaureDt R. Roun:le, USAF 

Attorney, Environmental Llw 
Office of General Counsel 
OepanmentofOeunsc 
Pentagon 
Washington. DC 20301 
(703) 697-9136 

Mr. Kerin Douy 

Director, Defense Environn~ental R.es1oration Proaram Division 
Office of the Assistant Secretary of Defense (&¥ironment) 
Washington. DC 20301-8000 
(i'OJ) 325-2211 
Fa:: (703) 32!1-2234 

Mr. Mau Prastein 

Defense EnviroMiental Restoration DivisiOl'l 
Office of the Assistant Secretary of DeUI\SC (Environment) 
Washington, DC 20301-8000 
(103) 325-2211 
Fu::: (103) 325-2234 
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Mr. Hal Sn,Jder 

Environmental Restoration DMsion 
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20 Masndlusetta Avenue, NW 
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CDR Richard BuddacJwn, USCG 
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Ms. Elaine Eder 
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U.S. Coast Guard Headquanen 
Washington. DC :Z0593.0001 
(202) 267-1544 
Fa: (202} 267-4163 

Mr. David Reese 

CMI Engineering Division 
U.S. Coast Guard Headquarters 
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Mr. Bob Bo,.r 
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Major RoJ IC. Salomon, tJSA.F 

Environmental Procram Manaaer 
Headquanen United Scates Air Force (USAFIU.EEV) 
Bc:!llinc Air Force 8uc: 
Wurunccon. DC 20332-SOOO 
(202) 767-0276 
Fu: (202) 767-3106 

Captaia John Ahem, USAF 

Environmental Prop-am Manqer 
Headquarters United Statea Air Force {USAPIU.EEV) 
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Wa.Wnaton. DC 20132-SOOO 
(202) 767-0276 
Fu: (202) 767-3106 

COL Robert L Keeun, USA 

Headquaners. Depanment o£ the Array (DAEN-ZCE) 
Pcnraeon. Room 1E687 
Wurunccon. DC 20310 

LCOL Mas Tach. USA 

Deputy Olief Environmental 
Restoration Division 

HQ US Army Corps o£ Engineers 
ATTN: CEMP-R 
20 M•••aehusetts Avenue, NW 
Washington, DC 20314-1000 
(202) 272-0579 
Fu: (202) 504--4032 

Mr. Jac:k Mahon 

Office o£ OUef Counsel 
HQ tJS Army Corps of Engineers 
ATTN: CECCC 
20 Massachusetts Avenue, NW 
Wuhinccon. DC 20314-UXXl 
(202) 272-0021 
Fu: (202) .504-4123 
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Mr. Richard E. Feeler 

Senior Vice President 
Donohue & AJSociates 
4738 North 40 Street 
Sheboypn, WS 53083 
(414) 458-8'711 
Fax: (414) 458-0537 

Mr. Brad S. FlcJey 

Vice President, Administration 
rr Corp. 
234.56 Hawthorne Blvd. 
Torrance. CA 90505 
(213) 791-2511 
Fax: (213) 791-2586 

Mr. Wllllam C. Fry 

Managing Principal 
Dewberry & Davis 
8401 Arlington Blvd. 
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(703) 849-0320 
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Vice President 
Metcalr" Eddy 
3901 National Drive 
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(301) 622-6600 
Fax: (301) 421-1418 

Mr. Jim Kimble 

American Insurance Association 
1130 Connecticut Avenue 
Suite 1000 
Washinpm. DC 20036 
(202) 828-7100 
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President 
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Black & Veatch Corporation 
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(913) 338-6646 
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Mr. Bill Mohm 
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Mr. Richard J. To..UI 

Vice President. Bedlcel Environmental Inc.. 
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Fu: (.615) 768-9038 

Mr. William Waneo. 

Contractina Maftaaer 
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245 Summer Street 
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Senior Vice President 
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AMERICAN INSURANCE ASSOCIATION 
LAW DEPARTMENT 

March 28, 1991 

1130 Connec:IICI.C Avenue N.W. 
SuleiOOO 
WISNnglon. D.C. 20038 
l2lll2l -7100 
l2lli2l ZIS-1218 'AX 

3oseph c. Oobes . 
Director, Safety and Environmental Protection Division 
Designers & Planners, Inc. 
2611 3efferson Davis Highway, Suite 3000 
Arlington, Vicginia 22202 

Re: Minutes of the Society of American Military 
Engineers 3anuary Conference 

Dear Mr. Dobes: 

Thank you for sending the draft minutes from the 
3anuary 30-31, 1991 meeting of the Society of American Military 
Engineers. I was pleased to attend and discuss the issue of 
surety bonds for hazardous waste cleanup projects. As we 
discussed on the phone recently, I have only a few comments on 
the draft minutes, and you took care of the specific items while 
we spoke. 

However, I also have a general comment which I wanted 
you to have in writing for the record. As you may remember, I 
was unable to stay for the entire program, and thus, missed the 
creation of the recommendations and potential solutions contained 
in the minutes. All of the recommendations and potential 
solutions developed by the attendees of the conference are 
excellent ideas. However, I was concerned that surety was not 
specifically included in some of the comments. 

For example, recommendation •e• states that •The DOD 
should reimburse the RAC for insurance costs or indemnify the RAC 
if insurance is unavailable.• This is an instance where the 
RAC's surety should specifically be included in the 
recommendation. 3ust such a provision is part of the Superfund 
amendment passed last year, and has been essential to the 
increase we have seen in the availability of surety bonds for 
those contracts covered by that amendment. The ideas contained 
in the recommendations should apply equally to the RAC and its 
surety. 

The potential solutions also refer only to the 
contractor, while applying the solutions to the surety as well 
will be necessary to increase the sureties' ability to underwrite 

WII.UAU E. 8UCI<lEY 
OUoi'IIU• !1.!CT 

A08ERT B.SNIBOAN 
oceOt·r·nrc 

-'OSEPH W.IIAOWN. JR. A08ERT E. VIG!.Ef 
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Mr. Joseph c. Debes (cont'd) 
March 28, 1991 
Page 2 

bonds for these types of projects. Thus, it is my recommendation 
that the potential solutions be amended to read as follows 
(underlined portion is the proposed amendment): 

a. Chanqe the laws so that the RACs And 
their sureties are excluded as a PRP. This 
would resolve the Federal issue, but would 
not resolve the state issues. 

b. Revise FAR 52-228.7 (and possibly FAR 28-
311.2) Vhicb would extend the applicability 
of indemnification to contractor ~ suraty 
work dena as a part of the Defense 
Environmental Restoration Proqram. This 
would make the Federal qovernment the 
defandant and the contractor or surety liable 
to the government. (This may require a law 
change to accomplish.) 

c. Limit the statute of limitations for 
contractors and their sureties on 
environmental cleanup projects (after the 
statute of limitations, the government 
assumes full liability) and limit the 
contractor's and surety's liability for a 
project (similar to the limit for oil spills 
established in the Oil Pollution Act of 
1990). 

d. Limit the contractor's and surety's 
liability to that resulting from their 
negligence. 

e. Negotiate the risks of a project with the 
contractor and surety yho takes oyer for a 
contractor and 4eter:ine an a~itable 
distribution of the risk between the 
contractor or surety and the qovernment as a 
part of the contract. 

f. The DOD should specify standards of 
practice for a project to which the 
contractor or surety must comply. 

g. A procedure for working out changes as a 
result of unknown conditions needs to be 
developed. Cost reimbursable contracting and 
incentive cost and scheduling were suggested. 



Kr. Joseph c. Dobes (cont'd) 
Karch 28, 1991 
Page 3 

These minor changes in the recommendations and 
potential solutions would express the necessity ot protectinq the 
surety ot a response action contractor to the same extent as the 
contractor. Without this equity, it is aost likely that bonds 
will continue to be ditticult to obtain tor all hazardous waste 
cleanup projects not covered by the Superfund amendment 
implemented last year. 

comments. 
can do to 
minutes. 

Thank you tor allowinq us to submit these follow-up 
Please let me know it there is anythinq else which I 

assist you in puttinq together the final version of the 

LMS/lmsjjdltr.sam 

cc: captain James A. Rispoli 
Ms. Susan Sarason 
Craig A. Barrington, Esquire 
Ms. Martha R. Hamby 
James L. Kimble, Esquire 

very truly yours, 

c:= a~, ~ ... ;:>:::;>~ 
Lynn M. SChubert 
Senior Counsel 
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II 

l'be interview& elicited the perceptiona of the HTV auretlj and cc•nt:·ract;;[~ 

community regardin& their concern. about riak. in the HTV Cfjanup 

Kany of theae concern. are of potential riak. that ere bypotheeized, ~t 
Mt yet occurred. However, Wle rleb ere· p<l'rcelved end ecJed upon 

I 

l'be etudy flndina•. which centered on Corpe executed projLcu; 11\CU.ct~:tJ,i 
I . 

c:bat the el.lret:y lnch4etry h lUkin& perfoi'IUllce bonde cveUeb~o to ceJ:tlU,~H ' . 
che -Jor fir:u COIIpetln& for HlV vorlr.. However, lt appears lthat 

r•lw:tence over t:be potential llablUt:y a .. ocleted with aucb '\fork bU 

che ln~try to 110ve tovard lf.lliting bondin& to firu b.avin& ~ther .• ·. ul>in:a 
I . . 

bueineal vith the &l.lret:y, or ujor financial eueta avallable, ·and a 
l " 

of paat perforaance on HTV project&. l'bh auret:y indwttry reficence, 

precluded •- fir:u fr- being able to 1ecure needed bondizi&l and has at:Jro•f 
lessened the opportunity for finu wlahing to break lnto th4!\ ~ade'r:.ilitlv 
.. rlr.etplace. 'n\e reeultln& concern of both EPA and the Corpial b that 

, I . 
avell.Olllty not Cl.lrtail qualified firms' abillt:y to compete for HTW p 

to auch en extent that the prices for the remedial action vork tre~~~Y' ! 
and exceasively increased. 

'n\ere is no sin&le aolutlon to remedy the pro'bleas enco=;•red in tl)e' r ·(. 
atudy. Rather, there ere a nUII'ber of individual actions that uy be 

inatltu;ted, aoae at a fairly lov institutional cost that wiH help to 

alleviate t:be situation. The government should aitlgate the ioncenw ot 
contractor& and the sl.lretles while -.dntaining ·appropriate pr~tec:tlon of 
government'• interests. 

I 
• &equireaent for zero 'based ec:quiaition plannina involvtnl an 

. ' 
interdiec1pl1nary te .. to develop plane that incorporate tactu;liques 

, . I 
risk enelyala in atructl.lrin& the project contracting plan. Arialyala will , 

tnelu4e 1 conalderetion of the extent of rlab ... ,_d by the a+-l'lllliient vfit.: l!l,~:rt• 
effect potential project coat eavlnga, increased co.petition for contrae~. 

opportu:Ditiea for 110re firu to capate in t:be H'lV progr... J,ouc:y ,. u'iiioll' ~.~ItT 
1 
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I. SUKIWlY 

The EPA and the U.S. Ar.y Corpa of En&ineen (•Corpa•) have experienced 

difficultiea in contractin& Hazardou. and Toxic Vaate (HTV) cleanup project&. 

The HTV cleanup indu.try baa expre .. ed concern that it could not obtaln aurety 

bonds required as a prerequiaite for co-rating for re .. dial action 

conetruction project&. It vaa reported that Treasury Depart.ent listed 

corporate sureties, which provide the suarantee bond& for Govern.ent project&, 

bad lllpoaed stdncent U.aitetione on the provlaion of perfonanu bond& which 

aaaure the govern.ent that the cleanup project vill be co.,lated. 

Eaaentielly. the bond& suarantee that the aurety vlll either co-rlete 

perforaance or pay the Covernaent ita co1t1 associated vtth co-rleting the 

project to the ltait of the penal .-unt of the 'bond. Varioua contracting 

industry firas stated that they have not been able to aecure bondin& for aoae 

projects. Thoae that have obtained bonds had a difficult tt.e doln& eo, and 

aome firms that had obtained bonds for previoua project& vera unable to obtain 

bonda for a aubaequent project. The aurety indu.atry indicated iu reluctance 

to cuarantee perfor.ance on HTW projects prlaarily because of it& concern for 

possible long-tera liability exposure and changing atate-of-the·art desicn 

requirements associated vith auch actions. 

The EPA and the Corps coaahsioned the Institute for Vater Resources to 

gather information on the aubject; to analyze the data to deteraine the extent 

of the existing bondin& problems; and to offer recommendations vhicb could be 

t.plemented in an effort to alleviate problems noted. A aurvey vas conducted 

of Corps diatrlct offices, the HTW cleanup industry. aurety firms, and trade 

uaociations, to detenine the extent and nature of the probleoa. A fev aurvey 

actlvitlea extended to EPA and &tate offices involved ln HTV vork. 

The atudy examined 24 oncoinc r-dlal action and ce~~~pletad Corp• HTV 

conetructlon contract&. Statlatlca vere aathered froa actual Corpa recorda on 

the contractor& and auretiea that participated ln theae contracta. In 

addition, a &ample of the univerae of HTV contractor& and auretiea vaa 

lntervl-d alone vith industry a .. octatlon repre,.ntatlvea. The respona .. to 

these interview• appear later ln thta paper. Thay vera analyzed to arrive at 

coacluaiona concemln& industry v1eva and. perception& of the aurety pro'bl-. 



II • BACKGROUND 

A. IONDINC PllOiu:KS 

Perfonunce bonda are uaed in the corwtruction ind ... try to insure the 

completion of conatruction projecta. Theaa bond& are mandated by the Miller 

Act for all Federal corwtruct~on projects. Vhile bonda are nonully required 

only for conatruction contracta; in ao.e irwtancea, concern for aaauring 

perfonunce baa led to the induatry beina required to ~rantae performance on 

work el ... nta that are characterized prlaarily aa aervice rather than 

conatruction. In general, a 100\ perfor.anc:e bond baa been required by the 

Corp• on conatruc:tion contracta. 

The Corpa, EPA, and the atates have been told by auratiea and HTV 

contracting firma about the inability of contractor• to obtain performance 

bonding for HtV cleanup projecta. lond availability probleu and contractor 

c 9ncerna have increaaed over the pest year. In aome irwtancea firms 

reaponding to Government HTW contract announcement• have not been able to 

aecure performance bonda. Some firas have alao reported that they vill not 

c~ete for HtV co~truction contracts because they knov that they cannot 

obtain the required aurety bonds. 

While the inability to aecure bonding aay occur in other types of 

construction contracting and is not exclusive to the HTW field, the frequency 

of non-bonding occurrences and the fact that they involve companies that are 

of a aize and financial atature not normally concerned about such matters, is 

itself a cause for concern. Even ~re diaconcerting is the fact that firms 

Which are ~at experienced in accomplishing HTW vork are in aome instances 

being precluded froa competing for such vork by their inability to aecure the 

required bonda. 

B. STUDY COAL: DETEilMINE EXTENT OF THE IOMDIIIC PROILEM AND PROPOSE SOWTIONS 

EPA'• Office of E.ergency and Re .. dial Reaponae and the Corpa Directorate 

of llilitary Progr&IU, Environ~Hntal Reatoration Diviaion, c~laaioned a atudy 

to deteraine the extent of the bonding problea and identify action vhich could 

be takan to alleviate boodina probleu DOted. The Inatltute for Vater 
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vlll be laeued on the appropriate factor• to be taken into conalderation ln 

acco.,llahlng thia analyala • 

• Analyala of the option of divldina the project into work ele .. nta vlth 

an appropriate level of bondina in each . 

• Clarify the govern..nt'a pollcy on inde.nlflcation of contractor• and 

a\U"etiea • 

• To the extent of ita authority, each goven.ent agency vlll define ita 

apeciflc reepontiblllty for tha rlak aapect of the cleanup project where 

appropriate (e.g. accept reaponaibillty tor perforaance apecificationa) . 

• Tbe governaent vlll apecifically accept the responaibility for project 

dealp where the perfonu.nce epeciflcatlollll have been .. e. 

Tbe thruet of thh atudy vu apeciflcally centend on the bondina i .. ue. 

111:11le the atated probl .. of .any of the respondenu vu bondiq, the 

Wlderlyina tesue b the uncertainty about rlak in general u it appUea to the 

HTV Cleanup program. There la uncertainty by aureties and contractors 

concernlna risk and Uabillty. Surety bonds for perfonu.nce, liability 

insurance and indemnification questions are closely related and difficult to 

aeparate when dealing vith HTV risk questions. 

There are two categories of options available to addresa these aolutions. 

Fir.e. abort ten atepa can 'be taken internally by the Corpa and EPA that 

lavolve revialng internal agency procedure• to alleviate the contracting 

probl-. Qwu~ae• to goven.ent•vlde conatrw:tlon procur-nt regulations, 

e. 1 • at&Ddard bond for.e, abovld 'be p\U"aued vlth the FAll Couucll. Finally, 

tonaer can actiona could. be canted ovt 'llbich concentrate on potential 

legialative revlalons to the liability and indemnification provialona in the 

~rfuad atatute. 
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III. PROBLEM DEFINITION 

Vhen auraty bond1n& probleaa are added to the hurdle& that firms .utt face 

vheo coapetin& for .ulti·•illion dollar project&, the nuaber of firms aeetin& 

all the construction contract requlre .. nta could be reduced even further. 

This atudy attempts to determine the i~act of performance bond availability 

on the aucceasful acc~lishaent of H1V projecta. The aurvey of aurety bonding 

lo the HTV proaraa entalle the exaaination of various institutional and 

procedural factors involved ln Superfund and related HTV cleanup contracting 

proaraas. While there ... aeneral con,.naue that the potential liability and 

uncertainty aurroundin& auch UabUity vaa the root C&U$e for the Halted 

bondln& available, lt la not clear that thia vaa the only factor affectln& 

avallahlllty. The aurety industry'• vllllnane•• to provide bonding vas also 

linked to ita independent evaluation of a nuaber of factors relating to an 

incllvidual contractor• s financial and performance history. Construction flms 

vere ftOt asked vhy they -y not have bid for or obtained contracts. Since 

p~oprietary information concerning the financial atatus of companies is not 

readily available and companies vere queried only about the problems they had 

in obtaining surety bonds in the survey, and not about their financial status, 

the atudy vas not able to establish that the liability issue vas the only 

reason for sureties refusal to bond. 

A. APPLICABLE I.A\IS, REGULATIONS AND OTHER FACTORS 

There are several laws and regulations that affect contract cleanup 

activity in the HTW area. They are listed in the following table: 
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Resources (IVR), a Corps research agency located at Fort Belvoir, VA, vas 

selected to do the study. The study vas initiated in late Nove~er 1989. IVR 

conducted a aeries of personal and telephone interviews of HTV industry 

contractors, as vell &8 HTV industry associations. In addition, per1onnel 

fro• insurance and surety industry firaa, surety associations, statal, EPA, 

and the Corps vere interviewed about the issue. A listin& of the interviewees 

appears in Appendix A. 

The incarvievees vere questioned regardin& difficultiel experienced in the 

HTV bondin& area. They vere also asked for their views on the nature and 

aaanitude of any bondin& probleas and requested to provide su&&estiona on 

actions that could be taken to rectify the situation. IVR also gathered 

references, such as se•inar papers, letters of concern to various agencies, 

testt.ony before Conaress, government foraa and regulations, and other 

relevant documents. A body of background .. terial concerning the problem vas 

asseahled. The study also collected infor.ation concernin& contracting for HTW 

cleanup, in particular information regardin& the difficultie1 in the 

acquisition of surety bonds by contractors. 
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juatified for aervice contract•. HtW cleanup projecta aay contain actlvitiea 

claulfied aa either conatructlon or .. rvice. Accordin& to C!RCU. Section 

9604, theae claaaificationa are 1overned by decialona iaaued by the Deper~nt 

of Labor (DOL). Theae deci1iona vill control the vaae rate• applicable to the 

particular activities: that 11 Davie·a&con for conatruction activitiel and 

Service Contract Act for service activitiea. In aany caaea, it ia impo1aible 

to create an HTV contract coapriaed totally of conatruction or non· 

conatruction activities. Therefore 110at H!V contract• are ude up of a 

c_.,inatlon of these ectivlti... Where coutruction e:n4 .. rvica activitl"" 

are c_.,inad in t:he .... contract, the procurin& aaency &•nerally vlll treat 

the cont.ract aa bein& under either a aervice or coutructlon contract baled on 

the cl .. atflcation of the predollliunt -rlr.. A recent letter (31 May 90) fro. 

DOL to KcLooa, advhe1 t:hat coutruction Davb lacon Vaae Rates IIWIIt be 

included if there is a •aubstantial• eaount of construction work involved. 

Contractln& offlcera have varied in their decleiona on bondin& require~~enu 

for contracts lnvolvin& both clas•lfleatlona of work. In aoae instances, 

J';erforaance bond requireaenu were applied only to t:he extent of the value of 

the conatruction work; in othen the requireaent vas applied to the total 

value of the conatruction and closely aa•oclated service vork. In these 

latter case•, the decision vas usually criticized by contractors unable to 

secure bondin& as being unduly restrictive of competition and unnecessary to 

protect the Covernaent'a perforaance interests. Moreover, vhere the CO 

deteraines that the contract is principally service related, he may treat the 

contract u a service contract and require no bonding. 

The Contractin& Officer (CO) is reaponaible for the initial determination 

of whether a contract ahould be aervice or construction based on the CO's 

UDderste:n4in& of the appl1cable rulln&s le1ued by the DOL. On occastons, DOL 

ba.a overturnad a CO's dec ilion and baa cauaed the Coven.ent additional 

espenae by requirina the CO to include Oevh-laeon Vaa• ll.&t.aa and, at tillea, 

payina additional vases retroactively. The Corpa exper1eoced one inatance 

~re a service contract claaaification aaaociated vith excavation of HtW 
eontaainated aoil vaa revaraed by DOL to a conatruction cl .. aification 

follovlrl& contract coapletioa. Tbb declaion resulted in a 11gnlficant 

ccmtract price increase in order to provide an equitable adj~Ytaent to the 

contractor for the hie;her vase rate pa,._ntl that bad to be ude to vorkera on 
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Table 1 

STAMES AMP B£CIMTIONS PUIAU!ING TO H1lf CONTRACTINg 

ACT 
KUle-r Act 

Construction 
Contract Bondin& 
Requireunt 

Kcllamara·O'Kara 
Service Contract 
Act (SCA) 

Davis-Bacon Act 
(DBA) 

Co.preheruli ve 
Environ.ental Res· 
ponse, Co.pensatlon 
and Liability Act 
(CEllCLA), as uen· 
dad by Superfund 
Amenc:laents & 
Reauthorization Act 
(SARA) 

Federal Acquisition 
.Regulation (FAR) 

QESCBIPTIQB 

Requi-res Fede-ral aaencles awa-rdin& construction 
cont-racts to utilize pay.ent bonda to assure that 
the pri.- contractor pays his subcont'Csctors and 
perforaance bonda to suarantae coaplation of work in 
accordance with tha cont-ract specifications. 

Defines the typ .. of activity clusifled u service 
contracts for the purposes of Federal aovernment 
p-rocure.-nt. 

Applies to all Federally funded construction projects. 
Duiptea the Secretary of Labor u the sole 
authority on the clusification of wage rates for 
construction projects. 

CERCLA enacted to eliainate past contamination caused 
by hazardoua substances pollutant• or contaminant• 
released into the environment. Authorizes EPA to 
recover cleanup coats. SARA enacted to atrensthen 
CEBCLA and tighten cleanup target datea. Requires use 
Oavis·lacon wage rates for construction projects 
funded under section 9604(G) of CEllCLA. 

Pursuant to the requlreaents of Public Law 93-400 
as amended by Public Law 96·83: provides uniform 
policies and procedures for contracting by Federal 
ezecutive •sencies. 

The procedure for obtaining performance and payaent bonds from individual 

or corporate auretiea for HTW cleanup contract• is inco.plete without 

ezaaining the baclltaround of the bonding -requl-re-nt. The 1935 Miller Act 

apeclfied that all construction contracts by the Federal Governaent would be 

covered by pe-rfot"a&nee and p•JIH!nt bond.a. The purpose of the performance bond 

1• to insure that the project is co.pletad 1n the event that the o-riginal 

contractor defaulta, 

The requlreaent for perforaance bond& varlea with each p-roject and is 

affected by the type of project being undertaken. A bond 1a nqulud by the 

Killer Act on all fbad•prlce construction contracts over $25,000, but 111111t be 
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Acceptable aurety .. y be provided fro• a number of other aourcea in 

addition to tha -re fuUtar corporate and individual aurety bonu. 'nle .. 

other aourcaa are liated in the Federal Acquiaition ae,ulation (FAR) •• 

includin& •united State• bonu or notae•, •.. • certified or caahier'a check, 

bank drafte, Poet Office .oney order, or currency•. 1 Corporate aurety bond& 

are provided by eurety firaa that have been approved by the Treasury 

Deparc:.&nt. Tbeae fl~ cannot provide bondln& beyond certain dollar Uaits 

eatabllahed by the Treuury. lnd1v1dull aurery providers are, •• the naae 

t.pUaa, individwala vho pledse their penonal ueau u ruarantee. The 

corporate bond ie the prlaary auarantae utili•ad in parforaanca and payaent 

'bondiq of 'both HTV and non-HTW vork. 

Over the peat tvo yeara, intereat in the wae of 1nc!1vidual auret1ea 

increaaed aharply •• contractors anxious to co11pete for all Federal 

construction projects, but unable to acquire a corporate aurery 'bondins 

C9GDic:.&nt, sought to eatiafy the Covernment'a 'bondin& requireaents froa the 

only source available. Report• auggeat theae 'bonoS. vere ude avaUable at 

aignlficantly higher coat. Unfortunately, the individual aurety'a asaets 

available to aecure the bond obllsation all too frequently vere insufficient 

in value to cover the penal aaount of the bonds. In each instance where the 

contractor proposin& the individual surety vas disqualified, due to the non· 

reaponsibility of ita propoaed individual aurety, the CO aade an award to the 

next higher bidder which in every case provided a corporate aurety bond. New 

reaulations instituted in February 1990 place -re atringent requirements on 

the use of individual aurety bonds. 

2. The Seryise eontract Act. The KcNaaara-O'Hara Service Contract Act 

(41 USC 351-358) {SCA) covers all Federal aovern.ent aervice contracts 

exceediftl $2,500, vhoae principal purpoae ia the furnlahin& of aervices to the 

Federal sovenwent thrCNJh the uae of aervlce e~~ploye... Since the tara 

•aervice• ia not •• explicitly defined within the SCA u the tara 

•conatructlon• la 1n the Davla·lacon Act (DIA.), the DOL' • t.pleMnt1n& 

repladona (29 CB Part 4) are keyed to the teru •aervlce e~~ployeea• and 

•principal purpose.• 
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the project. The Corps of Engineers ia very sensitive to avoiding disputes 

with DOL arisin& froa failure to use construction wage rates. EPA il equally 

concerned that the proper rate be used by the Corps. 

1. Miller Apt Copstructlgn Cgntract Bonding Requiromepts. In order to 

fully addreaa the performance bondin& requirement and ita relationship to the 

contracting industry, we ~t first examine the Miller Act. The Miller Act 

requires performance and payaent bonds for any contract over $25,000 for the 

•construction, alteration or repair of any public building or public wort•. 

P&P bonds are required on all FFP construction contracts and/or delivery 

orders over $25,000. The percentage needed for perforaance bonds la flexible. 

However, these bonds are not necessary for cost reimbursement contracts and/or 

delivery orders. The level of bonding required is deterained by the 

Contracting Officer based on the level of risk associated with the project and 

tha resulting need to protect the Government's interest. The performance bond 

&uarantees the Government that the buildin& or work will be completed in 

accordance with the teras and conditions of the contract or the Government 

will be compensated. The payment bond &U&rantees that subcontractors and 

suppliers of the prime contractor will be paid for their wort. Performance 

and payment bonds are usually issued by the same surety for a particular 

project. These bonds protect against contractor non-performance. They are 

not intended as insurance for contractor actions which may prompt third party 

liability suits, or as a substitute for pollution or any other type of 

insurance. A third bond, generally required by agency or acquisition 

regulations where the contract solicitation is a formally advertised sealed 

bid, ia the bid bond. The bid bond protects the Government by providing a 

penal ..aunt that will be forfeited by the surety of the lowest responsible 

bidder if the bidder falls to accept the award or to provide the required 

perforaance and pay.ent bonds after award has been made. Bid bonds generally 

are provided by the aaae surety that provides the performance and payment 

bonds for a particular contract. The surety's decision to issue the bonds 

appears to be controlled by the contractors bonding capacity and its analysis 

of the riak associated with each particular contract. Hence, it would seem 

that difficulties reported in contractors' ability to acquire bid bonds are in 

fact directly connected to the same factors causing those contractors 

inability to acquire perfor.ance bonds. 
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c. The conatruction vork ia pbyaically or functionally aeparata and ia 

capable of being perfor.ed on a aegregated ba111 fro. the other vork required 

by the contract. 

3. Davio-laeon Agt. The Davia-laeon Act (40 USC 276) (DBA) covers all 

Federally funded or Federally aasiated contract• in axe••• of $2,000 for 

•co~truction, alteration or repair of public building• or public vorka.•2 

The Secretary of Labor'• authority to rule on queatioa. of atatutory coverage 

under DaA b derived fra l.eorganiution l'lu Ro. 14 of 19SO (S USC App. USC 

p. lOSO (1982). 

a. Appllcabillty deterainationa isaued by the Secretary'• delisnate, 

the Adainiatrator of the Vage 111\d Hour Diviaion, i1 binding rather than 

advllory in nature. Thua, vben the DOL decide• that the contracting agency 

aade an erroneoua deterwination not to incorporate the DIIA provbiona in a 

covered contract, the agency .uat either .adify the contract to incorporate 

the required vage deciaion and proviaioa. or terwinate the contract (29 CFR 

1.6). 

In their deterainationa of DIIA applicability relating to HTV vork, the DOL 

relies on the regulatory definitions set forth at 29 CFR, Part S. Thus, the 

atatutory teras •construction, alteration or repair" refer to: • ... all types 

of vork done on a particular building or vork at the site thereof, including 

vitbout liaitation, altering, reaodeling, installation (if appropriate) on the 

aite of the vork of iteas fabricated off-site, painting and decorating, the 

transporting of aaterials and supplies to or fro• the building or vork and 

hauling aoil to an incinerator by the eaployees of the construction contractor 
• or aubcontractor .••. • DOL baa defined "Building" or •work" as follows: 

construction activity as cliatlnguiahed froa aanufaeturing, furnishing of 

-teriala, or aervicea and uintenanee vork. The tens include vlthout 

11a1tation, builcllnge, atruecur .. and laprove .. nta of all types, euch as ... 

excavating, clearing and lanclacaplng. • DOL, in ita revlev of one 

enviraa.ental reatoratlon project, has indicated that the tent "landscaping• 

iDClu.dea activltiea aw:h u planting treea, 1- and ahruba in conJunction 

with other worlr., but abo elaborate landacaping actlvitiea aw:b u aubatantial 

earth IIOVing and./or rearrangeaent of the terrain. DOL advbecl further that 
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' ! 
Inasmuch aa the scope of possible service contracts is extensive, section 

7 of the Act liata specific contracts outside the Act. Included aaong these 

exe•ptions are contract• for •construction, alteration and/or repair, 

lncludin& paintin&, or decoratina of public buildin&a or public workl.• While 

DOL's reJUlations (29 CFR 4.130) contain a number of illu.trative service 

contracts, none of those li1ted relate epecifically to enviro~ntal 

restoration (KtV) projects. 

The prlnslpal puapu e~apbaah h key inssiiUCh u a contract aay be 

principally for services, but aay at the s ... tl .. involve .ore than 

lnsidfptal eonstryecigp. 

Exhtin& DOL regulations do not define incidental construction. Guidance 

on this ieau.e, however, JUY be derived fro. advlaory uaoranda issued by the 

DOL's wage and hour ad.lnistration relating to construction projects co.prised 

of different categories or schedules (building, heavy, highway and 

residential). As a seneral rule, DOL advises contracting officers to 

incorporate a separate schedule vhen such vork ls .ore than incidental to the 

overall or predoainant schedule. "Incidental" is here defined as less than 

20' of the overall project coat. DOL notes that 201 is a rough guide, 

inasauch as lte .. of vork of a different category aay be sufficiently 

substantial to warrant aeparate schedules even though these items of work do 

not specifically ..aunt to 201 of the total project cost. This same rationale 

aay apply to contracts involving services and construction. 

Undar such elrcu..tancea, both the SCA and the Davi1-aacon Act (1ee below) 

aay apply. lD tbla re1ard FAR 22.402(b)(l) pre1eribe1 that the DaA will apply 

vhen: 
a. !be CODatructloD 1• to be perfor.ed on a public building or work. 

b. !be cootract eont.alaa specific require .. nt• for a substantial 

_.ount of coaatruetLon vork eseeedin& the ~netary threshold for application 

of the DIIA. !be tan eubat.antlal def1Dea tba t.YPe and quantity of the 

eoaatruetlOD vock and DOt Mnly the total value of the con.atructlon vork u 

eOIIP&f•d with the t.otal cootract val-. 

12 



lav vas enacted to eliainate the contaalnation created by the indiacriainata 

diapoaal of oraanic and inoraanie cheaicala and other pollutants. Tha Act 

alao allova EPA to force potentially reaponaible parties (PRPa) to perfora the 

remediation or recover cleanup coata froa the PIPe. 

SARA (Superfund Aaendaenta and Reauthorization Act of 1986) (P.L. 99·499) 

val enacted to re-authorize and ltrengthen the CElCLA. It vaa porceivad at 

the time that cleanup activity vaa not proceedin& quickly enough. SARA. 

tberefora, aet tarsau for begiNlin& cleanup vork. EPA va~ required to begin 

cleanup actlvitlll at 175 dte8 by October 1989 and an additional 200 a1tea by 

October 1991. CElCLA, u -nded by SARA, apecifias the bade pid.ellnea for 

Superfund liability. Strict and joint and several lllblllty are the 

foundation.s of both the 1980 and the 1986 Act8. These llabillty concepts are a 

powerful tool that can be used by the govern..nt to proaote voluntary PRP 

responee actions and to recover cleanup coati froa any party found aa having 

contributed to the contaaination. 

Strict lllblllty ia liability vlthout fault. Thus, even if the firm is 

not negligent, the flra .. y be liable. The basis of joint and eeveral 

111bility involves the concept that, even if the firm is only responsible for 

a portion of the contaaination, the fira aay be held liable for all costs 

expended in the cleanup effort. 

Recognizing that the ltrict and joint and several liability standard of 

CERCLA aight prove onerous to remedial action contractors that are needed for 

cleanup effortt, Congress apeciflcally excluded response action contractors 

froo liability under Federal lava except for cases involving negligence. 

Cross nesligence or villful wrongdoing are not covered. Furthermore, in 

section 119 of SARA, Congress authorized indaanlfieation for remedial action 

contractor negligent llahllity uaociated vith releues of hazardous 

substances. lndeanification for strict liability Where it exiatl at atate 

level 11 not authorized. There 1a no apeeific reference in either CElCLA or 

S.AIIA on the avaUibillty of Section 119 indeaniflcation to surety s;uarantora 

on Superfund projoctl. llovever, EPA baa, at laaat ln ooe instance, indicated 

that lt vould aake lndeanifleation available to a aurety follovlll& a 



these activitiea &tanding alone .. y be properly characterized as construction, 

alteration or repair of a public work. 

Section 9604(C) of CERCLA al1o 1pecifically atipulatel the wage ratea to 

be paid on Re1ponse Action Construction project• are to be •• deterained by 

the Secretary of Labor in accordance with the Davh·l.lcon Act •• followa: 

•sect. 9604(g)(l) All laborera and .. chanica employed by contractors 
or aubcontractors in the perforaanee of construction, repair, or 
alteration work funded in whole or in part under thia section ahall be 
paid vagea at ratea not leaa than thoae prevailing on project& of a 
character af.allar in the loc:ality u detenalaed by the Secretary of 
Labor in accordance with the Davh·l.lcon Act. Tbe President ahall not 
approve any aucb funding without first Obtaining adequate a1surance 
that required labor atanderda will be aaintained upon the construction 
vork. 

(2)Tbe Secretary of Labor shall have, with respect to the labor 
standards specified in paragraph (1), the authority and functions set 
forth ln Reorganization Plan Nuabered 14 of 1950 (lS F.R. 3176; 64 
Stat. 1267) and section 276c of title 40 of the United States Code.• 

b. The essential point of the foregoing discussion of the Service 

Contract and Davis-lacon Acta is that although the public policy objective 

(labor standard protection) of the statutes are similar, there are aignificant 

difference& between the two vhich affect the cost of doing business. Clearly. 

the DOL's authority to require contracting agencies to retroactively modify 

contracts to add one set of wage rate provisions and/or delete another, will 

have consequences for project costs. In view of DOL's authority to issue 

deterainations as to vhat compriaea •construction• for purposes of the DBA, 

there aay alao be consequences for the coverage and extent of the bonds 

required under the Killer Act. 

4. Superfun4 Statute. InaaiiUCb u considerable concern vas expresaed by 

the aurety induatry regarding its potential for liability arlaing froa bonding 

of HTV project&, a brief discussion of the Superfund atatute is included in 

thb aection. Tbe Collprebenslve Emrlronaental Reapon.te, Compensation and 

Liability Act of 1980 (P.L. 96·Sl0)(CEICLA), coaaonly referred to as the 

Superfund 1av, authorized $1.6 billioo to clean up abandoned dump aites. Tbe 

14 



need& are eatabliahed, and include& the de1cription of requireaenta to aatiafy 

aaency need&, aolicitation and &election of aourcaa, avard of contracta, 

contract financina, contract perforaance, contract a~iniatratlon, and thoae 

technical and .. na,e .. nt function& directly related to the proca11 of 

fulfillin& •seney neede by contract. 

1. HAZAJlD()US AlfD TOXIC IIASTE (lml) cotm.IACTUIC PRACTICES 

the Corpa contracts with induatry for conatruction and other aervices, 

e.,., arcbitact·enaineer aervicea, reaearcb and develoJ!Mnt aervtcea, and 

auppu ... 

the decidon on whether to uae a f.lna fued price (FFP) contract, coat 

plus avard f .. (CPAF), coat plua fixed fee (CPFF), or a coabinatlon of fixed 

price and coat dependa on whether coaplete apecificationa can be provided in 

the aoltcitatlon. Other factora deteratntna the decision are the etze of the 

project, increaental fundtna. urgency, and the type of deaign required for 

t,llple•ntatlon. 

Prior to iuuina a delivery order apinat an indefinite dellveey type, 

uabrella contract (Pre·Placed Re•dial Action (PPRA) or Rapid Response (RR)) 

or roqueating a proposal fro• a contractor, a written determination must be 

-de deacrtbing the type of project (aervice, construction, or both) and the 

type of dellveey order to be issued (FFP, CPAF. CPFF, or aixed). 

C. COIU'S H1'll PROJECT DATA PRESENTATION, ANALYSIS AND FINDINGS 

1. ln;rgduction. The study analyzed data relative to the Corps HTY 

contracting experience for Superfund projects. The prime offices responsible 

for HTV contractina vithin the Corpa are the Oaaha and Kansas City Districts. 

Contractina records fro• these district& for the yeara 1987 through 1990 were 

.. aellbled and axulned. TIM Table• and <2wlru on the follov1na pages 

~rtze inforaation on the 24 Superfund contracts carried out in the 1987-89 

c:s.- period. A •-ry of the charta !.a ahovn below. 
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perfo~nce default on the , ... baaia aa euch inde~lficatlon would ba offered 

to any reaedlal action contractor provided the eurety aaeu.ea aubatantially 

the aa.e role aa the original contractor. so .. corporate auretiea point to 

thia liability potential aa the basia for their refusal or reluctance to 

actively provide bonding for H'IV vork. tbeae auretlea urge that it be aade 

clear that the auraty perforaance bond ia a JU&rantee of perforaance only and 

in no vay ia intended to aerve aa insurance for potential third party 

liability aulta. Llkeviae, they urae that the application of the Section 119 

indeanificatlon to the corporate aurety involved in a HTV project be 

clarified. 

5. Fed!ral Acquisition ReKUlation. HTW contracta, like other Federal 

govern-ant procure .. nt procedures, are controlled by the Federal Acquisition 

Regulation (FAit). The Federal Acqulaition Regulation provides unifora 

policies and procedure• for all Federal executive asenclea. These policies 

and procedure• define construction and other governaent procurement 

activities. In addition, they apecifically define contracting instruments 

auch as perfo~nce and payaent bonds {aee Appendix 1). The development of 

the FAit is in accordance vith the requirement• of the Office of Federal 

Procurement Policy Act of 1974 (Pub. L. 93-400) aa amended by Pub. L. 96-83 

and OFPP Policy Letter SS-1, Federal Acquiaition Regulation System, dated 

August 18, 1985. Tbe FAR is prepared, iasued, and aaintained, and the FAR 

system is prescribed jointly by the Secretary of Defense, the Administrator of 

General Services Administration (GSA) and the Administrator of the National 

Aeronautics and Space Administration (NASA). these agency heads rely on the 

coordinated action of tvo councils, the Defense Acquisition Regulatory Council 

{DAR Council) and the Civilian A&ency Acquisition Council (CAA Council) to 

perfon thia f\lllction. A&ency head.l are authorized to independently iasue 

agency acquiaition rerulations provided such regulations iaplement or 

auppl ... nt the FAR. 

ly definition, the ter. •acqulaltion• refers to acquiring by contract vith 

appropriated f\llld.l auppliea or aervicea {including construction) by and for 

the use of the Federal goven.ent throu&h purchaae or lease ·• whether the 

aervicea or auppllea are already ln exiatence or ~t be created or developed, 

de-natrated, and evaluated. ·Acquldtlon l>eglna at the point when aaeney 
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while the vaate containaent, innovative technolo&Y projecta and alternative 

water aupply prO.Sucta have hip-low bid ratioa of around 1.2. Tbh 

infor..tion alao vould aupport the caae for leaa co.petition in the bidding 

for HTV projecta throuch ti ... 

c. Biddina Competition Cliaate. To dtteraine if the bonding issues 

had contributed to any reduction in the competition for HTW projects, the bids 

for the 24 projecta conducted by the Corps in the 1987 through 1989 period 

vera ex-ined. The nl.lllber of bid& vas reduced froa 6.2 on the average in 

early 1987 to 4.6 ln late 1989 as ahovn ln chart lA. The n\llllber of bids aho 

tended to leasen aoaevhat aa the alze of the project increased. This ls 

illuatrated in chart 31. Thl latter pheno-.na is also experienced on all 

large conatruction projects. Chart 3C shows that the type of project also 

influences the lt\lllber of bids received. Waste contai011ent projects received 

the aoat bids--seven on the average--followed by alternative vater supply and 

aoll and waste water treat:aent projects. The least lt\lllber of bids vas 

received by the innovative technology projects. These projects received an 

average of only two bids. The data does not auppott a finding of significant 

cauae and effect of bonding probleu on the bidding for cleanup projects, buc: 

lt does indicate a trend toward fever bids for HTW projects. 

The state lead EPA HTV projects have experienced similar problems in 

perforaance bonding as the Corps districts. The Texas Vater Commission issued 

a aecond invitation for bids on a project due to limited competition and 

excesalvely high bids. The first attempt vas unsuccessful due to the 

inability of four of the five contractors to obtain bonds and the final bid 

~D& excessively high. The EPA recoaaended contractual changes in the second 

atteapt, and these changes resulted in a successful outcome vith a contract 

bela& awarded at a aubatantial reduction in contract price. The changes 

recommended by EPA were as follows: 

Allovlng the use of an irrevocable latter of credit or a conventional bond 
tn lieu of a perfonaance bond. 

lledu.ctlon ln the security amount of the perforunce bond. 
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lid Inforaation lid Open Project Project 
Date Size Date 

Avard Aaount/ 
Cov. !atiaate u 11 lC 

Hi&h lid/ 
Lov lid 2A 21 2C 

lumber of lids 3A 31 3C 

2. An•lXJi• and Flpdincs. 

a. Batip pf Avard Price tp Goyerngtnt !stlgate. Chart lA illustrates 

the trend in the ratio of award price to the government eatlmate over the 

atudy period froa 1987 to 1989. The ratio of avard amount to government 

eatiaate rose froa .8 to 1.2. In addition, the ratio of award amount to 

government estlmate tended to increase vith the aize of the proJect, as shown 

in chart 11. The type of remedy that vas utilized also affected the 

avard/estlmate ratio. Avard ratios of 1.3 vera observed for the waste 

containment project&, on the average, as opposed to .IS on the other extreme 

for alternative vater aupply projects as displayed in chart lC. The remainder 

of the proJect& vere around the 1.0 area. The conclusion drawn from this 

inforaat1on ia that there is a tendency for large projects to run at a higher 

ratio of avard/estiaate and through time. This tends to lend credence to the 

fact that there is a tight.aarket for Htv contracts. 

b. HiJb tp Loy Bid &atip. An analysis of the contract data indicated 

that out of the 24 projects four contracts involved situations where the 

initial bid vinner vas not awarded the bid due to inability to aecure bonding. 

These four contract& totaled about $31 •illion. $3.9 •illion additional costs 

vere incurred because of the neceaaity to utilize the next loveet bidder. 

Tbia vas an average of a 14\ increase in coat& for the four contracts. The 

ratio of bi&h bids to lov bids ~ been found to drop froa around 2 to 1 in 

1987 to 1.3 to 1 in 1989 a• illu.trated in chart 2A. The range of bids also 

te~ to decrease vith the aize of the project. Chart 21 1hova thia tendency. 

The hi&h·lov bid ratio alao variea by the type of project. The collection and 

diapoaal of vaate product• has a large variation in the ratio of the bids 
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T.ULE V. 

CORPS tml CONT'I!ACTS 

RICH liDS COKPAllED WITH LOW liDS 
.................................. 

$1,000,000s 

liD 
DATE 

llfltEDY TYPE RICH LOW HI liD/ 
TYPE COIII'J'IACT liD liD LOW liD ---· .. ···-----·-······-·······------·-·--·----···--··--------···-····· 

6/04/87 PA LllcbvAJINI lef~.We CA 
3/23/88 MA ~an&a Cheaical Waste Du.p CA 
5/17/88 MA rl•• C.oraa Landfill CA 
6/07/88 RJ Llln& Property CD 
6/07/88 RJ "-taltec Aerosyste .. CD 
8/02/88 OH Rev Ly.e Landfill CA 

10/06/88 PA Bruin Laaoon CA 
10/12/88 PA Heleva Landfill CA 
10/18/88 1N Lake Sandy Jo CD 
11/16/88 NJ loJ Creek Far- tv 
12/06/88 CA Del Rorte Pesticide Stor•8• tv 

2/02/89 RJ lrldaeport Rental/Oil Svcs. tv 
3/28/89 RJ Caldwell Truck Co. AS 
6/22/89 RH Llparl Landfill on·aite tv 
'7/11/89 KD Kane & Lolabard. St. Drwu CA 
7/24/89 NY Vide leach Development IT 
8/01/89 KS Cherokee County Storaae Tanks AS 
8/01/89 DE Delaware S&nd./Cravel Landfill CA 
8/02/89 II Western Send & Cravel 
8/23/89 MA lalr4 & McCulre 
8/31/89 NJ Montclair V orange Sites 
9/06/89 KD S.M4.Voo4 Treating 
9/19/89 KJ Helen Kramer Landfill 
9/19/89 PA Moyera Landfill 

lCEY: llfltEDY TYPE 
.................................. 

tv- Treae.ent of vaatea (aoil and water) 
CA- ICIA Cap 
co- Collection and d.lapoaal of vaetes 
IT- Innovative technoloaie• 
AS- Alternative water supply 
f:V- Caa ventlq 
oo- Contalna.nt of vaatea 

ID- Invitation for b1d.a 
aFP- lequa•t• for proposals 

AS 
tv 
c:v 
co 
tv 
CA 

In 40.0 15.9 2.5 
In 14.5 8.3 1.7 
In 23.3 13.8 1.7 
In 4.7 2.7 1.7 
In 7.5 2.4 3.1 
In 11.5 13.7 1.4 
In 9.4 4.0 2.4 
In 7.8 5.0 1.6 
tn 3.9 2.4 1.6 
an 14.4 13.9 1.0 
In 2.0 1.2 1.7 
In 15.0 52.5 1.6 
In 0.3 0.2 1.5 
In 28.0 16.0 1.8 
In 5.4 5.4 1.0 
an 17.4 15.6 1.1 
In 0.7 0.6 1.2 
In 2.4 1.5 1.6 
In 1.2 0.9 1.3 
In 13.5 11.3 1.2 
In 0.4 0.2 2.0 
IF8 3.4 2.6 1.3 
xn 73.0 35.9 2.0 
In 33.9 28.5 1.2 

TOTAL: 410.6 254.5 1.6 
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Deletion of the handlina of hazardo~ aaterial in the first phase of the 
project and ahiftin& it to the aecond phaae and deletion of a telt burn of 
contaainated soil, th~ re.ovina the eureties• objections to bondin& the 
flrat phase. 

The vritin& of separate bond aareementa for the tvo project ph•••• and the 
preeiee defl.nition of vhat liability 11 covered by the performance bond 
and the time lilaits of liability. 

B.edueina the dollar cap on the retatnaa• for the laat phase of the project 
froa $6 •illion to $2 •1llion and reduein& the ti.. the ntatnaae b held 
froa 60 to 18 .antha. 

Givina the surety the r1Jht to choose the option of whether to complete the 
project or forfeit the bond if the contractor defaults on the performance 
bond. 

Providin& the requirement• for the aurety to obtain indemnification in case 
of contractor default and the surety assuming project completion. 

d. Distribution of Kiy Contracts. There is considerable variation in 

the distribution of contracts among HTV contractors. ln the Kansas City 

District, about 400 firms are on the bidders' aailing list for all 

conetruction, including HTV contracts. ln 1987 through Janwary 1990, 24 

contractors competed in the HTW program, and 14 received contracts. According 

to Corps District personnel, the same fev companies continually appear in the 

final bidders' lists for HTW contracts. 

Charts 5 and 6 list the contractors that have vorked on Corps HTW 

construction projects and their aarket share of the total competed Corps HTW 

outlay or activity. Five contractors, individually or in partnerships, have 

received 78\ of the HTV contract dollars (Chart 5). Five of the 14 firas 

obtained about 58\ of all the projects (Chart 6). The firms receiving awards 

are, for the .a1t part, large fir.. vith experience in waste bandlin& in 

general. They are not the only fir.. vith the qualifications and credentials 

to do the work, nor are they the only fir.. that have expre .. ed interest in 

the hazardo~ and toxic vute project&. There are aany contractors interested 

in participating in these project&. There appear• to be legitt.&te concern 

that coatractin& illpedl.llenta, such u bonc!.iq, •isht lessen further the 
Gove~nt •• uility to expand contractor participation. Contracting 

t.pedt.enta ~t be carefully con~ldered u to their relative significance. 

20 



liD 
DATE 

6/04/17 
3/23/11 
S/17/11 
6/07/11 
6/07/11 
1/02/11 

10/06/11 
10/12/11 
10/ll/11 
11/16/11 
12/06/11 
2/02/19 
3/21/19 
6/22/89 
7/11/89 
7/24/19 
8/01/89 

.8/01/89 
8/02/19 
8/23/19 
8/31/89 
9/06/89 
9/19/89 
9/19/89 

TAIL! 2C 

COlli'S H1'W cotmiACTS 

PAitTICIPATINC CONTRACTORS AlfO StJUTYS 
···-··········--···················-~ 

ST PROJECT NAK& ... -........ -..... -............... -....... -.. -.................. -.. -...... · ...... -.......... -"' ..... :. ... 
PA Lackawanna l.efuae Cbaa Vute · Federal IN. 
MA ltyanza Ch••1cal Vaate Duap TrtcU Se&bcl St Paul Maine 
MA Charlaa C.ors• ~fill TrieU Se&bcl St Pau~ Maine 
MJ t..aD& Property Sevenaon Vauaau 
MJ ltataltec Aaroayateaa S.veuoD Vauaau 
Oll ~~- L,.a lAndfill SeV&NIOO Vauaau 
PA Jrutn Lasoon C.oCon IRA 
PA Hel.va Landfill Chea Vute Federal Ina. 
111 Lab S&Ddy Jo v .. ton 110ne, eacrov 
MJ Bo& Creek l'ara Chea Vute Federal 11111. 
Co\ Del Jlorte Putlclde Storas• 1l A Andenon Creat A.aertca 
MJ lrtdleport l.ental/011 Svca. Ebuco Se&bcl St Paul Kaine 
SJ Caldwell Truck Co. Ill•• Conatr. · Vauaau 
RH Lipari Landfill on·aite lkchtel ·. Aetna c ... & Surety 
MD 1.ane & Loabard St. D1:'wu C.oCon :IRA 
lrY Vide leach Devalop-nt Iei-ns ·. lndi victwt.l 
xs Charon& County Stores• Tanks Pitt/Dela.c>ine• :IRA 
DE Delaware Sand/Cravel Landfill II&~ ton ·. I ndlana l.wllberaans 
Rl Veatern Sand 6 Cravel I. H White ,Vauaau 
MA laircl & l!lcCuire larhtt.t :,vauaau 
MJ Montclair V orange Sitea s- Env. ,Ind. Ftd. Ins. 
MD S.Kcl.Wood Treating Weaton Indiana l.ullberaans 
MJ Helen Kraaer Landfill IT, Davy 5atl. Union 
PA Koyer1 L&nclfill Chell Veste American Home 
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COilPS HTW CONTRACTS 

COST OF PROJECT COMPARED TO COVERHKEMT ESTIMATE 

NUMJEll OF liDS PD. PROJECT 
····---··-·-·············· 

liD COVT AVAIU) AVAIU) AMT NO. 
DATE ST PllOJECT twa: PltOClW( 1ST AMT /COVT 1ST liDS .. ······-··········----··············--·------·········-······-··· 
6/04/87 PA Lac'lt&vanna Rafu .. SF 23.0 15.9 0.7 7 
3/23/88 KA Nyanza Che•ica1 Vasta Duap SF 13.0 8.6 0.7 13 
5/17/88 KA Charl•• George Landfill SF 15.0 15.6 1.0 6 
6/07/88 RJ Lang Property · SF 4.1 3.6 0.9 6 
6/07/88 RJ Ketaltec Aeroayate .. SF 3.5 3.4 1.0 5 
8/02/88 OK Nev Ly.e Landfill SF 12.0 13.7 1.1 5 

10/06/88 PA lruin Lagoon SF 5.0 4.0 0.8 5 
10/12/88 PA He1eva Landfill SF 4.7 5.4 1.1 8 
10/18/88 IN Lake Sandy Jo SF 2.3 2.4 1.0 3 
11/16/88 RJ log Creek Far. SF 14.0 14.0 1.0 4 
12/06/88 CA Del Norte Pesticide Storage SF 1.3 1.2 0.9 11 

2/02/89 NJ Bridgeport Rental/Oil Svca. SF 42.0 52.5 1.3 5 
3/28/89 RJ Caldwell truck Co. SF 0.2 0.2 0.8 9 
6/22/89 NH Lipari Landfill on•aite SF 21.0 15.8 0.8 4 
7/11/89 KD Kane & Lollbard St. OI:'UIU SF 4.0 4.5 1.1 1 
7/24/89 NY Vide leach Develop .. nt SF 15.6 15.6 1.0 2 
8/01/89 KS Cherokee County Storage Tanka SF 0. 7 0.6 0.9 2 
8/01/89 DE Delaware Sand/Gravel Landfill SF 1.2 1.5 1.3 3 
8/02/89 RI Vestern Sand & Gravel SF 1.0 0.9 0.9 9 
8/23/89 KA leird & KcGuire SF 9.6 11.3 1.2 5 
8/31/89 RJ Montclair V orange Sites SF 0.2 0.2 1.0 3 
9/06/89 KD S.Kd.Vood treating SF 2.0 2.6 1.3 7 
9/19/89 RJ Helen Kra.er Landfill SF 36.0 S5.7 1.5 4 
9/19/89 PA Moyers Landfill SF 25.0 28.0 1.1 4 
.............. ····-·····--·····-··--·-···--·-··-·--··--·-··-·····----··--·-···--

TOTAL: 256.4 277.2 1.12 AVG. 

$1.000. ooo. 
SF• SUPERFUND 
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CH 2A AATIU: MilLO Bins 

1987 1888 1888 

CH2B RA110: HIGH/LOW BIOS 

AWARD AMOUNT S1,000,000S 

• AWN'O MIOUNT 

CHART2C 
RATIO: HIGH/LOW BIDS (BY REMEDY) 
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CH 3A • BIOS PER PROJECT 

1987 1988 1989 

• # IllS FEGRS • #80S 

AWN!ID No10UNT (t1,000,000s) 

• AWAAD AMOUNT 

CHART3C 
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' e. SurttX Fl111 PartleipatJon. The aaterlal fro the Corps dhtricts 

indicates that no liT\/ project requirln& bonding vas preclude~ fr011 being ~~ I 
I J~ 

placed under contract becauae of nonavallabUity of bondln&. '1 So• flnu, 
' however, were dhqualified fr011 coapetltion because of thelr 1

1

1

inabll1ty to 

provide acceptable surety. These 

of individual sureties that after 

I . 

instances usually involved contractors' ~se 
! ' 

exaainatlon vera found to have lnsufflct~nt 
I , . 

assets to protect the Covetn~Hnt's interests. Vhere thh occ\lrred, award .;en,t 
' . 

to the next lowest bidder providing accaptabl'e bonding. All contracts were\ 

eventually awarded despite probl ... reported by certain contr4etors. The 

surety industry participation in the Corps Hl"'l progr- durin& ~987-1989 h 

depleted in Charts 7 and 8. Chart 7 indicates the percent of auretles' 
I 

dollars shares covered by each surety fira. Slll flnu receivef 83• of the 

project dollan. Chart 8 ahovs the percent of auretlu • project •hares . 1 
I 

covered by each surety flra. Sevaaty•one percent of the projetts vera coverlfd\ 
I, 

by five sureties. 

D. HTW INDUSTI'i BONDINC PllOBu:KS AND PERCEPTIONS 

1. Contractin& lndul!tiX Pucept:1ons. Fro• the point of viev of the 
' 

contracting indWitry, a ujor proble• ln the HTW progru b that, ..,.ny 

contractors c011peting for contracts are unable to obtain the req~ired surety 

performance bonds for construction contracts. 3 Some contractors:, are unable 
I 

~o secure ~ due to the surety's perception of liability rlsk:st HTY 

; ; 
: 
I 

projec~s; others because contractors have exhausted their bonding capacity. I l i\ ,' 
' Noncompeting firms maintain close contact vl~h ~he surety indust~ and 

routinely seek 1nfon~~ation relative to bond avallab1Uty. They .. re aware of 

the surety industry's stated reaaons for not providing surety bon~s. But, 
' contrac~ors assert that corporate surety decisions on providing b~nding are 

not unlfom. Consequently, bondln& .. y be provided in so""' instances based on • 
: i 

the 1ureey'1 relationship to the contractor rather 

standarda. lloncOIIJ>edng ftr.a do requeat .. tunas 
than on purely ,objective 

I concernlns HTW projet~ 

aollcitations, but they do so only to keep up to date on HTI1 activ'ttles or 
' 

they anticipate tnvolv-n~ u a aubcontrac~or. On HTW contracts 

flru request plans but fever thAu:a a.Van uav.ally bld. 

• arou.nd 100 

' ' llemedlal action contr.actor (lAC) aaaoclatlons point out that there are 
I 

.any flru that are interested la partlclpatln& ln the HTI1 cleanup 'progr-. 
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CHARTS CORPS HTW PROGRAM 
CONTRACTORS' SHARES (1280 MIWON TOTAL) 

Eba8co(18.9%) 
~fa~~~ Olher(1.1%) 

Sevenson(7 .5%) 

CONTRACTOR 

CHART6 

Wetllon(2.3%) 

OeoCon(3.1%) 

CONTRACTORS' SHARES (24 PROJECTS TOTAL) 
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bovever, only a fev are con.iatently able to .. et the bonding requireaenta 

oecaaaary to continually compete for contractl. SoGe companiea atated that 

~y did not even participate in biddina on HTV projecta for reaaona of 

Uabillty and tba in.tblllty to obtain performance 1urety bonda in the ltT'Il 

.rea. On forully advertized ualed bld procure .. nta lnablllty to obtain 

perforaance bondlns ooraally baa the added effect of precludins the contractor 

fr- bein& able to provide the required bid bond, without vhlch the bid b 

conaldered uonrespenalve by the Covernaent and not conaldered for avard. 

The HTV 1ndu.ttry atated that the IIUIIber of contractor& blddlng on lfl"'l 

treaa.ent projec:ta 11 fever than thoee blddina on uon•buardous and toxic: 

vaate projec:ta, ln part due to the bonding problem.• One contracting fir. 

pelnted out that the mv p-ro,ru la c:o~~paratlvely ·-11 ln relation to the 

entire engineerlna and construction lnduatry ac:tivlty ln this country. Many 

fir:'IU reported that tbey have elected uot to participate ln the lfl"'l cleanup 

progr .. When they experienced dlfflc:ultlea ln securing bonds or antlc:lpated 

c:ompllcatlons ln that area. 

Contractors perceive that the proble_. in contracting in the MTV area to 

ao.e extent are due to the Govern.ent'a use of contracting procedures 

developed for non-lfl"'l construction and aervlce contracting. lfl"'l vork involves 

a perceived increase in the possibility of liability in excess of traditional 

construction projects. There is also a strong perception in the surety and 

insurance industry chat the odds of incurring liability given recent asbestos 

litigation are .uch greater than before. Contracting firms felt that the 

lava, regulations, standard Governaent procurement forms and procedures on MTV 

contracting efforts vere not totally appropriate. They recommended more 

careful acrutiny of the acquisition proceaa to assure avoidance of 

inappropriate applications. 

The contractor respondenta -re abo of the opinion that the total 

contract amount of indefinite delivery covered buardoua and toxic vaste 

contract• e111aged in by a contractor would be uaeaaed by the auret:y vhen 

upper bondina U.alta vera deelded upon for a contractor. Thh concern 

prevalla in apite of the fact that the Federal aove~nt only requires 

bonding for delivery orden written ap1ut indefinite dellvery contracta. 
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necessary to satisfy corporate auretias and secure surety bonds. The reaulta 

of a aurvey conducted by the Environaental &ueineaa Association {TEBA) shoved 

that half of the 45 firu surveyed vera I.INible to aucce .. fu:Uy compete for a 

project due to the lack of adequate bonding or had decided not to bid on 

contracts due to proble-. vith aecuring performance bond.. 

2~ Surety Induaca Bonding hrceptiODS. The probleas th.at are perceived 

by t.he surety bond c~it)' are aw.arized in a doc\Dent entitled "Hazardous 

Vutes and the SuntJ."' This doc.-nt, reviaed in llove.J>er 1989, vaa 

continually .. ntioned in the interviews u the "bible" of the: H'l\1 industry 

concerning hazardous and t01tic vute. Thb docWHnt delineates the iuuea 

concerning sureties in handling 11'1\1. Soa of the factors that are of 

particular interest end concern to the sureties follov: 1 

a. The auretlea believe that design of any •ort is not traditionally 

a guret)' bonded activity. Bonding co..panie• perceive that the: rbk of bonding 

deeisn eleaenta of H'l\1 cleanup 1a even 110re aubatantial than what 11 faced on 

00~1 conatruction projects. This stelll.!l fro• the vlev that the actual 

kaovledge and experience in the area 1s lt..lted. Designs aay become obsolete 

very quickly as changes in the 11'1\1 proceuea evolve and general·ly there 1s 

c~lderable difference of opinion among technical experts on design adequacy. 

Perfol11Ance bonds are not'lllally used in construct.ion contracts. :, In such 

instances, the design is fixed and technical int.erpretstions are more unifo~. 

However, where design elements and construction are combined in the same 

contract (e.g. through perforaance speclficatl.ona), bonding problems ~aay arise 
' 

due to the increased risk to the surety associated wlth the unkn~wns on 1l'l\l 

project designs. However, bonding fl.nu believe and the governm~nt agrees 

that the builder vho apecl.fl.cally carries out U.S. Governaent·approved and

accepted plana and apedflcetiona should not be aubject to these :,potential 

llahllitlea • absent knowledge on ita part that the apeciflcatiotUI were 

defective wblch vu DOt brought to the Governaent'a attention. This builder 

le lllple•nting an accepted and approved deaign, and, therefore, b not 

reaponalbla for the tacbnolo&Y nor the -thode used to carty -t the cleanup. 

b. Taclmolo&lcal unknovna, particularly chose in an area 'With 

potential liability such ea the toxic cleanup pro&raJa, are worrisome to the 
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Thie had particular concern to contractor• that had been avarded larae, 

indefinite delivery contract&. They feared that euretiea •i&ht uae the total 

contract ...xs.-, rather than actual vork ·orden iuued, to coapute their bond 

capacity li•itetion. 

Table• 2A-C Uluatrate the experience of the Olaaha and Kansaa City Corpa 

dietricte. There vere a aaall nuaber of bide received on aeveral HTV 

projecta. Tbb lov nuaber of bide h not neceeaarlly due to the lack of 

intereat in the projecte. According to eeverel HTV oraanizationa interviewed, 

includin& the Hazardous Vaate Action Coalition, Environaental Susineee 

Association, Associated General Contractor•, National Solid Vaste Manaaement 

Aaeociation end the Remedial Contractors Institute, the key factor 

contributing to lover competition for eo.e HTV projects is the inability of 

aany contractors to aecure bondlna. It ahould be noted that in aany cases 

firas cannot obtain bonding despite a proven hiatory of competence in doing 

euch vork, strong financial assets end profitability and sound leadership and 

experience in the fira. 

In aoae cases it vas reported by both contractors and aovernment 

contracting agencies that projects have been delayed due to the shortage of 

contractor• vho can obtain bonding and related surety problems. Contracting 

representatives for both the Corps and the states advised that they have had 

ada1n1atrative delay& as a result of contractors not being able to obtain 

appropriate bonding. This additional vork has resulted in the slippage of 

project echedules. 

The reaulting ahortege of qualified firas that are able to conaiatently 

arrange aurety bondin& uy be reflectecl in higher costa to the goven.ent. 

Bonding's lt.itation on co~tition, vith only four or five final bidders in 

uny casea, .. ,. have reeulted in higher contract bide than vould otherviae be 

expected. Tables 2A 11.114 2a Uluatrate the experience of tvo Corps districts 

in bid prices end·nu.her of biddere. 

Saaller contractor•, in particular, uy be ecreened out of the HTV cleanup 

procr .. urket due to their inability to eecure eurety bondina. Several 

contractor• eteted that they do not have the extensive financial equity 
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pollution Uablllty iMurance cover a&•. lb4l aame concern. reaardln& the 

unknown rhk of involveaent in the tn:V aarut are equally i•portant to 

auretiaa that .u.t decide whether to provide naedad bondln& for the pro&r ... 

The follovin& auaaarlzea ao.e of the finding• contained in theae papera on the 

ahortco•in&• of present coveraae for HTV project•: 

l) Preaent tn:V con.structlon contractor• • pollution ln.surance 

cover•&• baa only llaited apatial or aeo&rapbic coveraae. Some policlea cover 

only on·alte liabilitiee. In ao.e caaea, HTV liability aay be off·alte due to 

hazardous aubnancea baing carried beyond the borden of the alta by vlnd, 

vater runoff, or underaround •••P•&•· 
2) Claiu·aade buuranca only. The lnaurance cover•&• h on a 

clalu·ude baala and doea not cover the period after the c~letlon of the 

proJect \11\leea the contractor contlnu.a to carry the ln.surance ., Moreover, 

even vhere a contractor .. y chooae to contioue coveraae, it .. y not be able to 

do ao because of t:he in.aurance c~any'e decieion to no longer make auth 

coverage available. The abort tt.e period (one year) covered by clalaa·aade 

ltu~urance precludes coverage over the long period of 20 years or so in vhich 

claiu aay be ude in the H'l'\1 area. In claiu·aade insurance, the policy 1s 

only in force during the period when pre•iuu are being paid. Vith respect to 

HTV cleanup, thia would be normally the period of contract performance 

including any contractually required warranty periods. 

3) Lov dollar li•its. Surety organizations state that the upper 

dollar li•its in presently available pollution liability coverage are 

tMufficient to cover the risks associated on HTW projects. The comparatively 

lov ltaits of the insurance policies outlined in the document would only be 

adequate for aaaller HTV projects where proven technology would be e-,loyed on 

an iaolated aite. 

4) There is a concern by aurety flras that they vlll be tar&eted 

by third party liability plaintiff• in the event other partiea whose actions 

uy have cauaed the injury are judpent proof. lbe lack of aufficlent 

tnaurance or inde.nification for the HTV re .. dial action contractor leads 

•- bond \11\dervritera to be concerned that the corporate aurety based on its 

providing a aurety perforaanee bond aay be adjudicated to fill the int~urance 

void ao that the third party•a injury can be coapen.atecl. 'they -rry that, 

after insurance covera&e haa lapaed or expired, and perhaps after decadea have 

paaaecl, the corporate aurety fin vhlth provided the bond aay be looked upon 
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auret:y co..uni t)'. londiq COIIPUiiaa perceive that the a tate of technolo17 of 

the Btv cleam.IP proca .. h conatU~tly chen&in& end vary ubiau-. It h their 

opinl- that little 11 la:lovn about the adequacy of the tachnolo~:r either 

concarniq ~dlate or lona-tara axperianca. Taclmolo~:r .. y evolve thet 

rand.era the preaent .. thod lnedequ.ate. 

leave the dealsner-buildar potentially 

contl.DWis. 

Suratiea are concerned that thi• .. y 

liable if the present H1V le&al cllaate 

c. Surety firaa have stated thet the present unfavorable la&al 

enviro~nt, with widespread lltl&atloa and lar&e award&, hal .ada inauranc:e 

co.paa.lee very cautloua about inauriq HTV project&. Althou&h vocal in their 

ueertiona thet they not be treated aa a eub1titute for inauranc:e, they fear 

that by bondln& such vorl< they .. y in the future be eou&ht out ba .. d on a 

le&al theory vhlcb vould treat thee ae if they were inauranc:e. The cauae for 

liability, euch aa the appearance of a dlseaae 20 or -re yean after exposure 

to tozlc sub1tances, lead& to a very uncertain slcuation for sureties. 

d. Accordin& to the aurety fir-a interviewed, toxic tort litigation 

feaeuzea are an t.portant reuon for their preaent reluctU~Ce to participate 

in the HTV cleanup field. In the toxic tort arena a very lons tlM period (10 

or 20 yaara) between expoaure and davelop-nt of lnjury b typical. Unllke 

other prototypical injury aituationa, toxic liability involve• long tU.e 

perioob7 between the alle&ed expoaure and the dlacovery of clause•. Since 

this litigation takes place ln state courts, the inde.nlfication under SARA l• 

not helpful, -r la&ally bindln& on the statea. 

e. Insurance. The H.uardoua Vuta Action Coalf.tloa, Ul organization 

co.prlead of tecbalcal conaultlq flr.a ln the lft'V fleld, aloq vlth Manb and 

l!lc:La~~~:~&~~, a lari• t.uurance broker, held a ••tina ln Vuhlnatoa, D.C. on 

Septallber 13, 1919, la vb1cb a aedee of epeaken outlloecl the luurance and 

tnd.e.dflcatlon proble .. confront las the coctr41Ctlna lnohdtry. The collected 

paper a of thb' .. •tin& are entitled •Pollutloc lnaurance/Indeen1f1cation 

X.eu.ea for l!ft&loeen ln a.z&rdoua Vaate Cla&m~p•. 'l'be papers point out that 

the preeant tnauranca coverage b -t adequ.ate ln aany areu. They abo 

ax.pr••• the tnaurance !Dihdtry'e concern l:het potential lltl&atlOII 

uncertalnti .. play a .. jor part ln thalr declelona to fore&o provlcllq 
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IV. CONCUJSIONS 

TRENDS OVER TIK£ 

Twenty four KTW projects were examined in the study. Contract data vas 

assembled for the bidding process on these projects including contractors and 

sureties participating, bid amounts, project dates, project types and 

1overnaent estimates. The information presented in Tables 2A-C and Charts 

la-c and la-c sumaariza the relationships of these factors and shows the 

trends in these elements over the past few years. The information vas 

analyzed vith .-phasis on the relationships between award amount and 

aovertiiHnt el!timates, the ratio between bish end low estiaates and the nWDber 

of bids received. The respective shares of the HTW market for contractors and 

for sureties vere also examined. 

There tends to be an increasing trend in the ratio of contract award 

..aunt to govern.ent estimate over tt.e. The average ratio has climbed from 

.8 to 1.2 over approximately a two year period. This has transpired while the 

ratio of high bids to low bids baa been falling from 2 to 1.3 and the nWDber 

of bids received on the average for each project has dropped from 6.2 to 4.6. 

This information suggests a decrease in competition for projects in the H~ 

field over the time period and to an apparent increase in price at the same 

time. The decreasing ratio of high to low bids over the same period also is 

an indication of a changed competitive situation. 

Relationship of pro1ect size. The relationship of the project size and 

these various factors vas examined. As the projects increased in size, the 

ratio of the award amount to the government estimate increased from .9 for 

small projects to l.S in the $60 •illion dollar range, indicating the 

lessening of competition for large contracts where fev contractors can 

compete. At the same tt.e the average number of bids per project decreased 

vitb the size of the project, reflecting the fact that few contractors are 

currently available to compete for theae large KTW projects. The average of 6 

bids for saaller contract& vas reduced to 4.5 on the contracts in the range of 

$60,000,000 at the higher end of the scale. These findings, althoush not 
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by the courta aa the inaurer of laat reaort or a •deep pocket.•• Thia 

unknown riak baa led ao.e corporate auretiea to forego involveaent in the HTV 

.. rkat. Surety bond producara that have .. de auch a deciaion indicate that 

they would be aore likely to participate in the .. rket if the applicability of 

SARA indemnification to the aurety waa clarified. Moreover, that the 

perforaance aurety bond be clearly represented aa beinc intended by the 

Government aolely ae a ruarentee of perforaance by the contractor and not ln 

anyway aa protection for the contractor'• tortuoue injuriea to third partlea. 

f. Greater rlak to Goven.ent. In response to claiaa by &OIM 

contractor intereata that bonding could be aubatantlally reduced for certain 

categorlea of HTW work, aurety sources atated that riaka of non-perforaance 

increase if conatruetlon contracts are awarded either without lurety bonds or 

with lover rated 1urety performance bonds. Surety officers contacted in the 

survey pointed out the trade·offa involved risks to the government if surety 

boncb were not used on projects that noraally would be 1urety bonded. They 

emphasized that aurety fir.. perfora a valuable aervlce for the government in 

acreening out potential problem contractors from the pool of contractors 

competing on government construction projectl. 

g. Indemnlflcatlon. The sureties and contractors have listed many 

perceived probleaaa vith the present SARA1 indemnity lev. There is 

dissatisfaction over the amount of indemnification coverage, as vell as the 

extent of the coverage and even vhat events are indemnified. Sureties find 

that the definition of what is the aax~ dollar coverage of the indemnity 1s 

not apecific. CERCU. sets the upper llalt of the indecliflcatlon &IIIOunt as 

the funding that 1a resaininc in the Superfund account. However Section 119 

aays •If aufficiant funds are unavailable in the •.• Superfund .•. to .. ke 

pay.ents pursuant to such indemnification or if the fund is repeated. There 

ara authorized to be appropriated .uch aaountl as .. y be necessary to .. ke 

auch pay.enta. Sureties and contractor& ara of the opinion that auch 

liaitation on lndeanlflcatlon .. y prove inadequate in the future lf there are 

llalted f~ available ln tba Superfund account at the tlae indemnification 

raquesu ripen. The EPA 1s preaently addre .. iii.J the U.ait on indemnification 

problea ln propoaed draft suldellnea for lapleaenting Section 119 of SARA. 
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aovernaent concractln& offlcere, and the contractlna and eurety lnduetrlea. 

The experience ia that the .. rket la constricted for contractor• ln the HTV 

fleld and the .-vaUabUity of bondin& b a probl... Althoup all projecte 

have proceeded and none have been etopped by lack of bond availability, the 

6lfficultlea ~t have been encountered in the bondln& area have impacted the 

cleanup proceas by delayina achedulea, reducin& competition and ultimately 

thereby, lncreaaina the prlcea peld for cleanup. 

fl!l4JISS.l rla);. Who 1a affected? The &ove~nt, the HTil contracton and 

the aurety indcatt:y are all at rlak in the HT\1 cleanup proceaa. A key aspect 

ln thia analyat.. 1a the auu.ptlon of flnanc:lal rbk llll the HTV proaraa. s
rlak 1s aasWMc! by the aoverNHnt and aoae by lnduatt:y. The probleu arbe 

when the financial rlab are exa~~ined in detail and found to be auch that 

private induatry decline& to participate due to the perception that it vill 

have to bear vbat it consider. to be -re than ita abare of the riak. 

Rhtorlcally, l::he aurecy industry baa provided perforaance bonds to cover the 

rieks of nonperforwance by construction contractors. However, in the HTV 

area, there has been a areat deal of reluctance to do eo for fear of extended 

liability due co the lona tera nature of llabllltieJ involved and other 

facton of uncertainty in the CERCLA area. The projecta involved rf.slt 

uncertaintlea in teras of the present and the future atate of the art of the 

HTil cleanup tec::hnology. The a tate of the art 1a constant:ly changing and 

improved tec~quee lead to future pollution 1tandards that aay be higher and 

-re atrinaent. 

Pbydcal ;-!,alt. Who or vbat b impacted? The environment, cleanup aite 

workers and the local residents are affected by the physical rielt. The risks 

exiat durlnJ dDe cleanup of the project, and extend through the warranty and 

the latent defect period of the cleanup project. a-ever. due to the nature 

of b.u.ardoua _.te, the rhk aay lut for yean, decade• or forever. Thla 

problaa of ~ riak and uncertain liability .u.t be addreaeed and the rielt 

to induatry -t be bo\ll'lded in order to &lin itl full participation in the HTV 

progr... In G1nler to reduce the phyeical rbk over the lona tera, the actions 

taken involve fiaancial uncertdntlee and Uabilltlea. The aovernment auat 

aa•- a certd.D level of reaponaibillty for theae uncertaintiee. The total 
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concl~ive, indicate a pattern of co~etltion 

liaited availability of eligible contractor&. 

req~irement will axacerbata thia ait~tion 

in the field that ahovt a 

The axpandin& K'1'V cle~p 

BelationJbip of proJect type. Examination of the relatlonahip of the 

ratio of avard a.ount to governaent eatt.ate ahovs that the ratio is 

acceptable, except for containment projects where the ratio vaa 1.3 to 1. The 

largeat apraad for the variation of hi&h and lov bide vaa in the projects 

involvins collection lind dhpoaal of vaatea, 2. 2 to 1, while the next greaten 

variation VIS for gaa venting project& which ran 2 to 1. The heaviest 

c~etition vaa evidenced ln the average uuaber of bide (7) received for waste 

containment projects vltb the next highest nuaber (6.5) bids for alternate 

water a~ply project&. It 1a noted that the average number of bids received 

for BFP'a VAA only 3, cogpared with nearly double that amount for Invitations 

for bide. 

Contractors' project; urltet !!hares. The aharu of the K'1'V clt~ aarket 

(24 Corpa project&) are heavily concentrated in a relatively small number of 

contractor•. Chart S shova that three firas or Joint partnerships have above 

60' of the dollar aarket of HTW projects and S of the lS firms have 

successfvlly bid for a~t S8' of the total nvaber of proJects. The rest of 

the project& art being apread aaong the remainder of contractors, some of 

vhlch are quite large. While the total is still small, the concentration of 

activity ln a fev firas tends to persist and is not assvring to those aspiring 

to participate in the program. 

SunUea' urJtet lharts. Surety bond providera are abo -~lly 

repre•ented in the liat of aw:etiea abarea of the project ple. Flve .ureties 

or aureey co.binatlona account for 13' of the project bond dollara &Dd five 

aw:etiea or coabinationa bonded 70t of the Corpa 24 project& analy&ad ln the 

atwly. Thla lll~tratea the eaae that fav aureti .. are intaraatad in 

providln& bondins for ltV projacta. 

The foreaolng experience preaented ln the contractins lnforaatlon fro. the 

Corpa ~aa Clty and o.aha Diatrlcta reinforce• the story praaantad by the 
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the bondln& of HTV projects because of perceived nev and unanticipated riaka 

beln& possibly transferred to the surety. These perceived nev riaka entail 

additional poaaible reaponaibilltiea for project efficacy, dealJn (perforaance 

apacificationa) and third party auits. It ia in this area that the preaant 

proble .. of uncertainty have surfaced and are at this tt.e a aubject of 

considerable concern. 

Thia study indicate• that the proble• of perforaance bond availability for 

H'lV coll.lltnactlon work •Y be lt.itln& the ~r of qualified contractors that 

can co.pate for auch work. In so- caaes, the ll•itation on flraa able to 

c~ete, vben coupled vith requira .. nta on the aovern.ent neceealtatin& a hiJh 

~er of HTV contract avarda within a short span ~f tt.e, •1 have caWied 

coapetin, fir.& to be leaa coapetltive ln their bid 1ubaittala. 

The data analyzed doea not clearly indicate any aerioua proble .. at thla 

tiae. However, the contract infor.atlon on the tventy·four projecta analyzed 

•Y be akeved due to a concentration of contracts during September and October 

of 1989. Al~Jh trenda are suggested, the data ia not sufficient to draw 

apecific conclualona. Continuous observations of award data ia necessary to 

deteraine if trenda are developin&. 

While not yet resulting in the aovernaent not bein& able to get 

competition on ita HTW projects or to carry through on ita reaedlal action 

prograas, the clear t.pllcatlon of industry comments received i• that the 

concern being expressed by the aurety industry over providing bondin& for HTV 

projects aay well ultt.&tely lead to a altuatlon Where bondln, lt.ltations 

vlll arbitrarily curtail the extent of coapetitlon realized by the aovernment 

for auch vork. Thla concern •Y threaten the govemaent • a abl.lity to 

aucceaafully acquire the construction aervice1 needed. 

Thh report baa :nv1aved both aubjectlve data aained fr- lntervlavin, 

variOWI HTV indWitry raprelentative• and objective data baled on bida received 

by the Corps. Vblla the lnforutlon fr- interviews 1a aubject:lve, it doe• 

represent the lndWit.ry .tnd aet and u auch aovern lndWitry declalon· uklng. 

Where there 1• little or DO rlek, lt 1a appropriate to try to •lni.tze 
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level of risk does not dlaappear; it ia .. rely tranaferred froa one entity of 

aociety to another. It le not reuonabh to expect private indWitry to 

voluntarily participate in a hl&h rlak enterprise unless a hi&h preaium la 

paid. Many aovernaant proar ... are etructured to reduce thh uncertainty in 

new hi&h tech an4 experiaental enterprise• to a level that is aanageable by 

the private eector. 

Indemnification, ineuranc:e, bondin& and contractWil aaree .. nta are all 

.. chanle .. to transfer risk. the present altWition ia the HTV cleanup area 

bring• thle upect of rbk, and who -.t aaa\IIM rleb for the nation'• 

cleanvp, into focus. there b a need ln the HTW prograa for the definition of 

the riak involved and the aaaianaent of each risk to the proper entity. 

Guidelines are necessary to spell out and clarify the appropriate 

re1ponalbllitiea that will be borne by aovernaent aaenciea and those that are 

within the purview of private enterpri1e. 

Indemnification b a tool that transfen the risks froa private industry 

to the aovernaent. One problea with indeamiflcatlon in HTV cleanups la the 

uncertainty of coveraae. It la not known at the tiae of bid openin&s whether 

coverage will be available to the contractor or the surety, and, if it is, the 

aaxlaua ..-unt of coveraae is unknown. 

Another tool co.aonly used to .. na&e uncertainty is insurance. Insurance 

presently available to contractors h inadequate. The aaJti- uou.nt 

available h .-uch too low, the tiae period of coverage is too l1.11ited, and 

third partiee are not covered. thus, the transfer of risk to the insurance 

industry 1a quite U.aited. 

the bondin& proc:e11 ia another way to transfer uncertaintiea froa the 

sovernaent. It il a traditional vay to transfer riek in the construction area 

where construction occ\U'e over a lona tt.. period an4 coaitiHnU -.t be .. de 

for the entire project before the project can proceed. the traditional risk 

covered by conatructlon perfo~e bond& waa that the project be coapleted as 

deaigned, that the contractor asau.ed responaibillty durin& the conetructlon 

period, the warranty and the latent defect period. ProbleJU have arlaen ln 
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Contractor• vent to be able to provide alternate ~netery protection to 

the Covernaent, i.e., lettera of credit. While the Government cannot at 

preaent accept letter• of credit directly, letter• of credit can be uaed •• an 

aaaet by an individual aurety. Regulationa vould be required to allow the 

Covernaent to directly accept letter• of credit in lieu of aurety bonding. 

Suretiel want inde.nification for both the .. elve• and their contractor• 

abould they have to •••ume reaponaibility for project execution or deaisn. 

Protection of the Covernaent intere•t can be achieved by perforaance 

bonding, by careful aelection of coapetent contractor• or a combination of the 

tvo. The Corpa hal, for the .,.t part, uaed conatruction contracting where 

the prlmary .. thod of contractor aelection h by lov bid. Since control over 

contractor aelection h lt.ited, the Coven.ent ha1 compenaated by deaanding 

100\ bonding. An alternative vould be to uae an 1FP where technical 

capability, aanagement expertiae, experience, and price are considered in 

contractor aelection. With .ore confidence in contractor capability, a lover 

perforaance bond aight be appropriate. The goverraent 1hould attempt to 

aitigate contractor and 1urety concerna while aalntalnlng appropriate 

protection of the government intereat. 
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induatey fean. The under:lylft& lnduatey concern ~· rbk to the contractor 

and/or the aurety. Factor• affectln& rl1k include: indeanificatlon, 

1n1urance and bondin&. The1e riak factor• influence one another, e.,., if 

indeanlflcatlon ia available to the aurety, then bondin& aay be aore readily 

available. Ro ainale action will aolve all the bondin& probleas. Additional 

conclusion. are listed below: 

The aoven.ent ~Nat &elect the aoat appropriate acqubitlon atrate&Y 

early in the aolicitation proceaa. Rlak to auretiea, contractor• and the 

govern.ent abould be considered ln addition to other site requireaenta. 

The aovert~~Mnt acquiaition atrate&Y abould eddre1s the need to aake an 

early decision whether to use a service or conatruction contract. In &oae 

case&, different contract types aay be uaed for different project phases 

within the •- contract. Miller Act, Davb·ll&con Act and Service Contract 

Act decision. abould be aade on their JHrlta and without regard to bonding or 

cost implications. 

Contract& abould be structured, the type of contracts &elected and 

bonding requireaents eatabliabed, to appropriately protect the government's 

interest&. These interests include: insuring that contractors capable of 

perforaing the contract reaain eligible and that the selected contractor 

performs as promised. 
HTW cleanup agencies should explicitly decide how auch performance 

bonding is required and bow that bonding should be structured. Normal 

practice is to require 100' perforwance bonding for construction contracts and 

zero bonding for service contracts, although the contracting officer can 

select other percent&&••. We need to assure U..t the amount •elected b only 

that needed to protect aovernaent intere1ts. 

Suretie• only want to assure that the reaedial action contractor 

conatructa vhat wu required by the plans and lpec1fications. They wish to 

avoid de•ilftlconatruct contract• or contract• containin& aajor performance 

apeciflcationa. 
There il a atrona perception by the indultry that difficulties with 

bonds 1a l1.11lt1ng cotlp&tition. RA contractor& report that they have not bid 

project& due to unavailability of bonding. Sureties indicate that the risk is 

too large. 
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lte hletory of perforaaace. In thia reepect, lt aupple .. nte the pre·averd 

eurvay perfo~d by the contractin& officer to .. ke hlt affiraatlva 

detu .. tnatlon of contractor r .. ponaiblllty. However, in the cue of H'N 

projecta, tha aurety c-.mity appeara to allov itt concem for the unll:nown 

rbke ... octated vlth RiCh -rk to overahadov lta conaldaratlon of 110re 

conventional factor• reflectln& the contractor'• capability to perfora. The 

atudy incllcatad that 11o11111 auretiee fonclo .. d any conaldaration of bon41nc a 

coneractor bued aolaly on the fact that the project vaa ueoclatad vlth HTII. 

In d.oin& ao, the aurety did not analyze the contractor' a ability to perfon1 •• 

it would have don. on a non·HTV coaetructlon project. 

I. HOtf·LEGlSLATlVE CIWIIOES 
n .. e optlona addreaa aoluttona vblch can be readUy lmpleaented by the 

varloua a1enciea conceroed. Tbey prt .. rily focus on lssu.a related to the 

contractinc proceet. In ao.e caaea, they call for clarification of each 

a1ency•a exbttnc activl!:iea. In other lnat.&ncee, !:bey cell for nev 

tnltiativee by the aaenclea to aaaure that bondlnc raquireMnU and the 

acquisition factora vbicb .. ,. have a .. jor lllpact on !:be avallablllty of 

bon41n& vlll be &iven careful conaideration cmrinc the acqubltion plannin& 

proceaa. Table 3 -rizea the typea of optiona, their advanta&•• and 

dbac:tvanta&e•. the lead aaency for t.pl-ntation, and their priority. 

In aa.e caaea, the optlona recognize that lmpleaentatlon vill necessitate 

a eradeoff of protection for the Covern.ent •&ainat contractor nonperformance. 

Tbe ac:tviaabillty of accep!:lnc auch a !:radeoff vill need to be evaluated for 

each coneract. Tbia vill be done in ll&ht of !:be rtalr. belnc ua~aed by the 

Gove~nt, veraua the benaflu eo be derived fr011 !:be potential llq)roveaent 

1n the cot~petitive clS...!:e uaocla!:ed vith 1-rinc the bond require .. nt. 

Vbile t.pl ... nta!:ion of thaee opetone .. y pr0110te &reater tntereat tn HTV 

work by both contractor• and corporate auretlaa, tncreued intaraet and 

c_,atltiOD .. ., DOt mceaaerlly reduce tha coat of the vorlr.. Moreover, any 

declalon to laaaen bondla& requlr-nta IIU.It be completed vlth apeclal 

..ph&ata betnc placed on tha pre-award aurvey procedure• by the procurln& 

qency. 
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V. OPTIOlfS EXAKUIED 

A. IMTRODUCTIOlf 

Dtacu.donll conducted durin& the study wlth lndu.atry, contractor, and 

aovernaent peraonnel ralaed eeverel poaalble elternetlvea that •l&ht be taken 

to lncrea1e the avalla'bUity of boncb to tnV coru~truetlon contractor&. Tbeee 

alternative& fall into two seneral catesoriea aa follova: 

o 60n·L!&1alat1ye Qban1••· Internal Corps and EPA non·leslalative 

chan&•• ln procedures related to contractina atretegy and 

l_,le .. ntatlon of the authoritiel Which each •seney already poatesaea. 

o L!ddttlve Chanl". lncludea revlaionll to replatlona Which pide 

each agency but Which neither poueeeee the authority to rev1ee 

independently; reviaione to ealating atatutea eo aa to, (1) elt.inate 

requlre .. nta that aerve to leaaen the corporate aurety induetry'a 

intereat in bonding of tnV project• and, (2) to clarify that 

perforaance bonda are to be u.aed only to assure that the contractor 

will complete all contractual requireaenta and are not a vehicle by 

Which third party claias aay be eatiafied. 

Of the options available to the sovernaent to alleviate the bonding 

problea, aany are centered on the concept of management of risk 'by the 

government. Financial and physical risk exist in the cleanup process and the 

government needs to incorporate riak analyala into lta planning process to 

examine the trade offa in eoata and benefita of the transfers of these risks 

between government and the private aector. In the ease of 'bonding tnV cleanup 

projeeta, the goverrwent .u.t eaaaine the assumption of hl&}ler rlab in non· 

perforaance of eontrecta for tnV cleanup against the gains of .are competition 

by the cleanup lnduetry and the reaultant lover prices for projects. 

It ahould be pointed out that the bonding e~ty senerally does perfor. 

a aervlce for the Govern.-nt contractins agency ln .altin& ita evalwatlon to 

bond a particular contractor. In -.lting thia deciaion, it carefully analyees 

the contractor'• financial and tachnieal co.,etence to do the work aa well as 
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1. Igprqytd Aequlaltlon Planotns 6 lond Sttyceurtnc. These optlona 

require that the procurina aaency be eapecially een.ltive to ita 

characterization of the vork to be performed under the HTV contract and 

vi&ilant to preclude bondina requirement& that are axceeaive to the needa of 

the Govanuunt. If vork under one contract 1a both 1ervice and con.truction 

and dutiel are not 1everable, the laraeet part of the effort (eervice or 

construction) will prevail. HtV contract& involvina incineration or other 

treac:.ent technoloaiee vill uaually involve vork elementa in both the 

con.truct1on and aarvlce cata&oriea of vork. The Killer Act bondin& 

require .. nta apply only to con.truction, vhile eervice vork doea DOt require 

any bondin& unleaa the contractin& officer viava it as bein& needed to protect 

a legitiaate Govern.ental intereet. 

a. lacl<cr!!l.lnd. The etudy found that early eoil incineration 

contracts vere considered by a Corps dietrict to be service vork requiring no 

bondin&· When a decleion by the Departlllent of Labor concluded that hazardous 

eoil excavation for ehip .. nt to a landfill constituted construction, a 

different Corp• dietrict treated excavation associated vith an HTV 

incineration project ae construction requiring Killer Act perforaance end 

payment bond protection. In thie letter caee, the actual incineration process 

vas classified as being eervice vorl&. Although as eervice vork there vas no 

need to provide bonding for the vorl&, the contracting officer, concluded that 

the incineration process vae eo cloeely tied to the excavation vork that the 

penal amount of the perfora.nce bond ehould encompass both vorl& categories. 

This subetantially raieed the perforaance bond amount and led to a protest 

from a fira vhich vas precluded froa competina due to ita inability to obtain 

the required bondin&· Thie fira had succesafully performed the vorl& required 

under the oriainal eervice incineration project. The COIIPtroller aeneral 

ultt.ately updated the contractin& officers discretion to require 100' of 

perforaance boadin& for this project. 

This incident, as -11 ae indication. fr- a recent Superfund project 

perforaed for IPA by the State of Tex.., (aee paae 18) highlight the neceseity 

for the procurln& aaency to closely analyze its bondin& require .. nta in li&ht 

of the vork to be perforaed and the extent of protection needed for the 
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construction project. While lome bondin& aay be appropriate to cover the ri•k 

to the Government a11ociated vith paid .obillzatlon coeta and potentially 

higher reprocureaent costa on HTW treataent technolosiaa projeetl, lt aay 

appear excessive to require, that perform.nee bondins cover 100\ of the total 

contract amount where that lncludea the coat of the treat.ent teehnoloSY 

service over a algnlflcant period of ti8e. In the ease of incineration 

project•, an incinerator la conatrueted by the contractor, operated over an 

extended period of tt.e durins the cleanup and demobilized and .oved avay 

aftervardl. Tbe Corps abould analyze, in ita acqulaltion plan preparation, 

the pos•lbility of the Governaent utlllztna the incinerator for contlnuins the 

cleanup in the event of contractor default. The contract aay be DOdifled to 

include tel"IU for thla contingency. Many alternative contract structures aay 

be utilized. Soae 1peelfle alternatives are shown below ln Table 4. These 

are merely exa.ples. The contracting officer ls within his di1eretlon to 

require no bonding whatever where the project ls predoalnantly for service. 

WLE 4 

Sample Alternative Contrast fgr Inslnexatipp 

Phase Erection & Operation Operation Demoblli· 
Prove Out Excavation & Incineration zatlon of 

Stockpile Site plane and 
Restoration. equipment 
Capping, 
Landscaping 

Altlllll: 
Sln&le Full Bond Very Lov lond Very Lov lond Full Bond 
Cons true tion 
Contract vlth 
o-li·Jaeon 
Was• llatee 

Alt11112: 
Service Full lond lllo lond l!lo lond Full lond 
Contract & 
Service 
Contract 
Rates 
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Govern-ent. Thla ehould be done early ln the acquleltlon proceaa to aaaura 

ttwot che co.-pedtlon benaflta that alpt be pined by euch effort can b. fully 

.ax.iab:ed. The daclalon of whether to u.ae a .. rvlce contract or a 

con~~tructlon contract .at be aada on their r .. pectlve .. rtta and not on the 

t.pacta of aecurln& perforaaace bondina. A aeparate aet of procedure• le 

required to eatabllah the bondlna requlre .. nt. 

In .-~ttns thh bondln& dateraln.ation it 1a aho f.llportant to recognize 

ttwot cha aurety c-lty'e concern resarc!lna the rlak uaociated with llTII 

vork vUl probably lead to the eu.rety not ateppins forward to c011plete the 

project lD the event of a contractor default. Conaequently, it ia likely that 

me Goven.ent ¥111 benefit only froa the auraty' • providin&' the penal eua of 

dle perfomance bond. The Gove~nt probably vlll ltlll need to reprocure 

dle work. Contractor• pointed out that auretiea vere requlrins eubetantial 

fi~ial co .. ltaenta froa contractor• u a prerequiaite to providln& bonding. 

Thh fact vould tend to .. 11:e the aurety even 1t0re incllned to buy ltaelf out 

rather dwon aaaWH the sreater rlak burden usociated vi!:h ita takeover of !:he 

defaulted contract. The reallty then appeara to be that the perforaanc:e bond 

ia prlaarlly protectln& the Govern.ent'a financial atake ln the contract 

rather ttwon lta lntereat ln not having to deal vith reprocure .. nt upon 

default. 

In lookin& at the character of vork to be perforaed under an llTII contract, 

lt aay vall be that the nature of the work and the payaent arrangements 

aaployed by the Government aay provide a .. asure of protection ln themselves 

that could warrant a lover bonding percent•&•· In the excavation altuetlon, 

and even -.ore ao where ve are dealln& with lnclneratlon eervlc:e vork, many of 

the pa,wenta to the contractor are aubjec:t to its performln& aatiafactorlly. 

A default after partial perforaanc:e requlrea that the Coverna.nt procure 

anodler contractor to contbme perforaanc:e. 'lbla default altuetlon, ._.ver, 

1• aubetantially different froa that faced where ve are daalln& vlth a 

bu.Udln& conatrucdon project. In the for..r c:ue, the vork to be ce~~pleted 

u relatively euy to determine. Thla la ln aharp c:ontrut to the problem 

fac:lns the Government vbare .ultlple aubcontrac:tora and c:o.-plex deeign 

requlre .. nta muat be daterained and taken lnto consideration in a vertical 
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fro• other vor'lt that ooraally vould not require bonclln& 1f contracted 

lndepan4ently. The project ah011ld be divided into eeparata contracu vith 

appropriate bondln& for each contract. Thla vould require tha liS& of ~ltiple 

contract avard.. to a .. ura that eh .. nts of vor'lt not requirin& bonclina are 

procured eeparately froa coa.tructlon vor'lt ele .. nta. 

There an 4revl>ac'lta to ~ltipla contracts. If the requir ... nt ia split, 

it -t be detenined to be .. verabla. f"robleu uy vall be ancountered in 

uaurln& ti.Mly award of contracts. A delay 1n one avard or a failure to 

inaure tbely cMPletlon of a contract vlll .. an delay for all later 

contract&. Tbia will require allbatantlally lncreaaed adalnlatratlve overal&ht 

and procur ... nt effort on the Covenaent '• part becauaa of the areater lllllllber 

of avaru to be ude. 1\trtheraora, the lack of bonclln& on what uy be by 

ele .. nta of the re~dlal action vtll require areater care by•t:he Govern.ent ln 

perfor.lna lta pre·avard aurvey on the contractor'• reaponalbility. 

c.. Provide Gui4tnce on Jon41nl ltquircgtnts. Unlfo111 aut dance neeclt 

to be tawed on eval~~atln& bondlftl requlreMnte appropriate for IITii vor'lt. It 

la t.perative that any &IICh SUldance tab into consideration tha importance of 

aafesuardlftl the discretion of the contractlna officer ln a~~eh utter•. 

d. Clarifx Perf9maru:;e Period. Klnl•lz• the t!Ae period of aurety 

parfo~nce and thereby reduce the tt..e expoaure for 1urety coverage. Use 

tt.e·phaaed boncllftl, vlth lncre .. ntal reduction 1n the penal a.ount through 

tt..e, aa the vorlt b COJIPlated: A a1a1lar atrategy lnvolvea tha divlalon of 

the· project into Ph&••• and a requlreMnt for bondlna only on the active part 

of tha project. 

The ~t of • bond can be recluced by aeparatln& the project into parts 

and only reqlllrlq a bond for the -t needed to coaplete ncb pha .. 

sequentially. All bond& -t be secured before hall&liCe of the notice to 

proceed. 1'h1a hu the •- effect aa redw:tna the penll IIIMNIIt of the 

boncllq. thiiS, a bond vtll be rolled over, vtth the bond tenlnated on the 

first part vben lt 1a coapleted, and etarted on the eecond put, etc. Thh 
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b5 lcqulrt Ioercastd Asquf1ltlon Planpfnc. The contraetin& proc•••· 

inclu4in& the bondin& issues, should be intearsted into s project acquisition 

plan. An anelyda of the rhk trade offe to the Goverr.ent uy be 

incorporated into the acquisition plannin& process for HTV projects. 

Presently the Federal Government requires perforaanee bond& to assure aaainst 

the uncertainty of project non·perforaance on construction projects as 

aan4ated by the MUler Act. Tbe coat of thh protection should approxiute 

the coat of the potential non·perforaance rbk in the lona run. Tbe trade 

off• of this risk uy be exaained in the acquisition plannin& process for each 

project. '!be proca .. will analyze the benefit& and costa of the Govef'lllllent 

aaeuaina eli&htly hi&har risk& in project parforaanee &Dd the resultant 

benefit& and cosu of t.provina the co-.etitlve cliute for HTV contractina 

and the coneequent reduction in contract prices. Tbh aay involve the 

analyeia of each phaaa of the cleanup and the appropriate level of bondin& 

that would afford adequate protection for the Covern.ent's interests and still 

encouraae participation by the bondin& industry. Careful exlllllinat1on of the 

contract alternatives, service contracts or construction contracts, should be 

carried out by an interdisciplinary teaa, •recoaaendina• to the contractin& 

officer, althou&}l final dbpodtion vill be .. de by the Departllent of Labor. 

Meetings are bein& planned for early s..-r 1990 betveen EPA, Corps and 

Departaent of Labor representatives to clarify the classification of 

construction and service contracts under the Davis-Bacon and Service contract 

Acts. 

Cost eype contracts should be given careful consideration vbere there are 

aisnificant technological unknowns associated vith undertaking an KTW project. 

It is not in the prograa'a interest for the contractor to be required to bear 

an inordinate share of the risk. Requirina fixed priced contracts under such 

conditions places both the contractor and surety in an unacceptable risk 

condition and would increase the coat to the aovera.ent significantly. 

Mu.lt1ple contracts are another action 11blcb could be considered by the 

Gcrvenaent durin& iu acquisition plannina to U.ait the risk potential for the 

boncllna c-U:y. Tbe approach vould be to •tructure the contract 

require-nta so as to llllit or isolate the activity requiring a surety bond 
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Diacuaalon with the eu~ety lnduatry ~alaea tvo apecific actlona vhlch aay 

~eault in encouraging areatar surety fira involve .. nt in HTW work. The firat 

action arieea froa the aurety industry concern that lt not be perceived aa an 

lnaurar of third party injuria• aa a reault of the bond. The auraty 

performance bond is intended aa a guarantee of contractor performance of the 

vo~k. However, the bond fora doe a not uke any specific atateHnt indicatina 

that the su~aty bond ia not intended to provide coverage for thi~d party 

injury actlona vhich aipt ariae aa a ~eault of the contract work perforaed. 

Tbe surety industry ~epreaentativea have indicated that aooe atat-nt on the 

pe~formance bond fora noting specifically that the bond 1a not available for 

cove~age of third pa~ty injury euita could imp~ove the secondary marketa' 

perception of the riak for KTW p~ojecta and the~eby imp~ove the willlngneaa of 

sureties to come into the urketplece and provide bonding for auch vork. 

The second action would clarify, within the invitation or solicitation 

packase, the tiae at vhich the performance bond completion requireaenta will 

be seen to have been accoDPlished. For the construction projects, the bond is 

available for· the execution period of non-HTV construction plus the warranty 

period. lt alao ia available to cove~ latent defect& vhich aay come to light 

following the end of the warranty period. There 1s nothing unusual about an 

HtV project that would require any different coverage period for its 

performance bond. 

b. Define tb!rd party risk. Define in the contract vhich party has 

responsibility for apecific riska. Transfers of risk, usually to the 

Govemaent will probably be tea ted in the courts. The sovetT~~~~ent will aake 

explicit thst Performance Bonds are not available for third party coverage. 

This uy be add.reased in tvo waya : 

aodify the invitation or aolicitation package with a dlaclaimer. 

Thh solution can be lllpleaented by the procuring agency. 

aodify the performance bond fora to include a dbclaiaer. Thb 

vould requi~e the app~oval of the General Service& Administration 

and a ~eviaion to the Fede~al Acquiaition &egulation. 
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plan vould place an a~lnietretive burden on the project. If additional flr.a 

participate, there ia a chance of reduced project coata. 

2. Clarify Surtt:f Ufhlllty. 

a. laskcroun4. Intervieva conducted in the courae of the etudy vith 

contractor• and auretiae focu.~ed on the real concern in the aurety community·· 

reserding the potential liability arieing fro• their villlngneee to act &I 

,uarantors for HTV projecta. Thia ia conaiatent vith the auretiea' etand that 

they are bonding execution of plana and apace, not project perforu.nca. Thb 

ie a perceived danger, not one baaed on any particular court ~ling involving 

a aurety ,uarantee dtuation. The perceived liability arlaee froa potential 

third party injury clat.e and an ill-defined bond coverase completion period. 

The aurety'e concern for liability reaulta froa the trend in casea arlalng 

fr- the -n..-ntel &lbeatoa liti&ationa where the sourta have aouaht a011e 

deep pocket to coapeneete the injured party. In aoae cases, the courta have 

looked to ineurance coapeniea for auch relief deaplte the insur.nce induatry' • 

dlaclat.er of any liability under thelr pollclea. The auretiea viev 

theaeelvea ae alailer to theae altuatione, vith potential deep pocketa from 

which injured partie• .. y aeek relief. They recognize that they are not 

insurers of auch injury, but have little faith that the courts vill take note 

of the diatinction between insurer end guarantor if there is no other 

financially viable party against which a valid judgeaent can be executed. 

The aurety c~ity, af.allar to the insurance induatry, uses a eecondary 

aarket to apreed the riek esaocieted vith any particular bond arrangement. 

Thia aecondary aarket has aade lt clear that it ia not interested in aharing 

the riak aaaoc:iated vith Hl\1 projects. u a consequence, aurety flras are 

-re and -re beins called upon to undertake sreater riek levela for auch 

vork. The ineur-e indulltry reapondad to the lou of ita aecondary inauren 

by vithdravins co.plately froa the pollution liability coverage ... rket. The 

aurety 1DClwltry, althoup 1t1ll ... intalnins a reduced pruenc:e, doea have 

certain -.-bare of ita c--ru.ty vhich have followed the ineur.nce induatry 

lead and choaen to vithdrev froa providing bond coverase for auch vork. 
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obtain adequate competition. In fact, there ia aoa. indication that the 

deal&n and construction fir.. perforain& tbia vork bava structured tbe .. elve1 

to li•it the potential financial burden that •i&ht be a11ociated vlth clai .. 

-de acalnllt the• in the absence of aoverti!Hnt indemdfication. Once !PA baa 

defined clearly the •~tent of ita lndeanification cover•&• and the 

require .. nta for obtainin& lt, the aurety induatry uy vell decide to provide 

bondin& for EPA projects. 

Regardleaa of the final decision on theae iaauea, it ia vital that the 

procedure• for imple .. ntin& the lndeaniflcatlon and for uakin& c:laiu be 

ai.-pllfied aa .ucb u po .. lble. At this tt.e. there 11 no written atateMnt 

of the procedure that vill be folloved if EPA receives a c:lai• deaand notice 

froa an indemnified contractor. Alao it ia i•portant that the extent of 

litigation costa and the ti•ing for pay.ent of aucb coata be defined. The 

induatry ia particularly concerned that litigation costa associated vith 

injuries covered by inde.niflcation not becoee a ujor drain on ita financial 

assets. The indlatry 1a concerned dult it vill have to carry such coau over 

lon& period& of liti&atlon and aay vall have to forego ita recovery fro• the 

indemnification pool if a aettleaent is reached prior to final j~nt on the 

ease. It would aeea advisable that the elai .. procedures include •oae early 

decialon by the Governaent vith respect to the Government takin& over 

responsibility for defense or aettle .. nt of the clala. 

b. rubllsb final indegnlfication guidelines. In completing the 

indeaniflcatlon guidelines EPA ahould consider the follovlng. 

explicitly deacrlbe the llaita of coverage. 

define the clalu procedure including claial for ongoing litigation 

coata. 

explicitly atate under what conditions lnde.nlfication for surety 

flrae is available. 

4. Cmaunlcattw Vitb tbf InduJtg. 

a. laekgrpupd. It h evident froa the study that there b not a 

clear understanding aaon& the surety c-'ty'a aellben when adv&DCed 

technolo&Y b uaed on llTV projects veraua vben conventional engineered 

conetructlon h used. Vblle there ia no dhpute that &OM H'N vorlt can be 
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c. SuretY Indeantflc:aUon. Anothu concern that nee.S. to be 

clarified ia the extent of inde.nification, if any, that the aurety would be 

entitled to •• a re•ult of providln& bondln& on the contract. Indeanification 

for re .. dial action contractor• perforain& HTW vork la per.itted by 42 U.S.C. 

9619, provided that certain requirement• are .,t, Suretiea que1tlon the 

applicability of thia indeanificatlon to thea. Since it hes a .. jor lapact on 

the evaluation of the rlak for bonding auch work, clarification 11 needed to 

allow the lnduetry to adequately quantify ita potential long-tet:lll rbk. 

d. Define bond eogpltUon period. '!be aovernment will deflne the 

polnt at vhleh bond coapletion requlremen~a have been fulfllltd. Tbl• 

deflnltlon i• within the author!~ of the procurlna agenciel. 

Recently, in reply to a 1ura~'• concern over ita risht to indeanlflcation 

ln tht event of a default of the bonded contractor, EPA advised that the 

1urety would be eligiblt for indemnification if lt elected to atand in the 

•hot& of the defaulted contrector and coaplete ptrfot:1114nce of the remedial 

action. A final decillon baa not been aade •• to bow this will apply to a 

aurety that electa to take on rtsponsiblli~ for ptrforaance, but doea eo 

through ita procuring another contractor. It ia clear that this issut .vat be 

clarified with respect to the EPA euperfund projtcts. 

3. In4esn1fleatlon GuldJllnes. 

a. Daekgrouod. There ls no defined llait of coverage in EPA's 

lnterla «Uidanee on indeanlfication.that can be addressed with certainty by 

aurety or contractor interests in assesalng their potential risk. Likewise, 

the requir-nta that will need to be .,t to beco., tllglble for the 

lndeanlficetlon are not coapletely clear with respect to the contractor. They 

are even ~re eabiguoua reaardlng the aure~. These unknowns appear to 

eaaeerbate an already bad aituation end provide DO incentive for induatry to 

.ova forward end c-it theuelvee end their uaete to aupport tht proara. 

It ia \UICltar fr- the data coap1led ln the et:udy the effect that 

clarlflcatlon of thla leeua wlll have on the eurety and contractor coaauni~. 

DOD, vhlcb baa not provided lndeanlficetion, for ita work, has been able to 
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governaent could co~lder aore explicitly reduction of the contractor• 

liability aa lons a1 the perforaance •pacification continues to be .. t. 

Where appropriate es1uae aovern.ental reaponelbllity for riak. Co~ider 

developing epeclfic languaae that relieve• the contractor of third party 

liability vhen .. eting governmerit·dictated perforaance apeclflcatl~. Where 

perforaance epeciflcatio~ are provided to the contractor, and the aovernaent 

ie solely responsible for the perforaance criteria •elected, the aovern.ant 

-.ld accept re~ponaibiUty for han to the environment or third party 

reeulting froa the use of the perforaance criteria. An exception to thia ls 

vbere the contractor had knowledge of deficiencies in the perforaance criteria 

and failed to disclose auch fact to the government. 

c. Letters of Credit. Indications froa the contractor community 

received during the etudy vere that allowing the use of letter& of credit will 

give nev contractor& and thoee vlth little experience a chance to get etarted 

in the HTV field and build a track record. The letter of credit ie not 

without ita detrimental aspect&. They aay prove to be financially draining to 

a contracting fira and limit a fira'a ability to compete, .uch aa eurety bonds 

do in relation to the flnas financial capacity. Again, one IIU.8t veigh the 

beneflte of increased participation against the chances of problems due to 

using leiS experienced firas. To puraue the issue further the agencies ehould 

explore the use of letters of credit in lieu of bonds by (1) reviewing the 

acceptability of individual euretiea' use of letters of credit as assets, and 

(2) detenining the feasibility and desirability of aodlfylng the FAR to allov 

letter& of credit. 

C. U:CISLATIVE CHANGES 

The path for change in the lava governing the hazardous and toxic waste 

area ls long and complex. However, SABA 1a due to be reauthorized in 1991, ao 

plane -y be aade for propoaed chan&•• to the future legbl&tion. The EPA ls 

the lead agency ln the Superfund. program and, thua, the agency to initiate 

activity in the leglalative area. Poealble chana•• aalnly apply to the 

1nde~mif1cat1on quution. They include the foll-ing: 
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• hazardoua and co~lex, aany projects uae proven engineering principles which 

have a long hhtory of uae and acceptance. the extreM caution on the part of 

the surety industry, liaited nuaber of projects constructed and reluctance of 

auretiaa to bee~ involved in HTV projects, all ... h to&ether to cause the 

surety to asauae each HTV project ie the aaae despite the conaiderable 

variation in the types of projects. A number of projects are vater supply 

construction alternatives that have no direct lnvolveaent vith hazardoua 

vastea. 

b. Outreach Prosrg. To overs- thh lack of underatanding, the EPA 

and the Corp• could aponaor outreach effort• aiaed at bringing both sureties 

and contractor• toaether for purpoaea of diacuaaing vlth lnduetry technical 

aspects of different typea of HTW projects. The agencies ahould alao focus on 

the different alte conditione and various contractual provhiona that can 

distinguish one aite fro. another and the technical aapecta of using atate of 

the art technology. While not elf ... ineting all ~edt.enta to aurety 

involve .. nt, thh could 10 a long vay toward lovering the aurety industry's 

reticence to participate on some of the less c~lex projects. 

S. Liait Risk Potential. 

a. ltck&tound. Sureties expressed particular concern that the 

Governaent not package lts procureDents, as design-build contracts including 

the use of perforaanee apeciflcation.s. In these cues, the aurety is 

concerned that lts risks are significantly enlarged fro• the situation it 

faces where design has been c~leted and the contractor need only construct 

the designed project ln order to satisfy perforaance. 

b. Clarify Contract Policy. the sovern.ent ahould consider accepting 

design reaponaibllity where perforaance apecification requir ... nta have been 

.. e. Perfor.ance specifications are uaed to •~ extend in all construction 

contract:&. lncl-ration and &round vater t:rear:.ent contracts have a very 

large perforaance apeclfication CCIIIpONIDt and vlll reaaln that vay. the 

aovern.ent vill cont:inue to allov contractor• t:o propose the c~lex equipment 

-eded t:o .. et apecific ait:a treat-.nt requlre .. nt:a. Onee tbe cont:ractor has 

deaonatrat:ed that the equlpaent ... u the perforaance apeclfication, the 
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VI . llECOHM.END.\TIOHS 

Table 3 liata all options vhich have been eonaidered a& a reault of the 

atudy. It represent• in capsule fo~ the pros and eons asaoeiated vith each 

and provides an indication of the potential for increasing eoapetition 

associated vith i~le .. ntation of the option. It also shovs the specific 

actions vhich are reeo-nded to be taken by EPA and the Corp• •• a ... na of 

increasina the availability of bond.t for HTV -rk. 

A. NON-LEGISLATIVE CHANCES 
1. Isau• Guldans;t 9D Use of Acquisition Plannln1 fpr HTV. 

The .oat effective atrategiea for alleviating the scarcity in bonding of 

the HTV proaru are those eraphaahing i~roved acquisition planning, both 

forD&l and inforaal, additional rhk aharing guidance vhich gives emphasis to 

the careful consideration of the bonding requirements, and contract type that 

vill aastaize qualified contractor c~etition. This particular alternative 

perraits lramediate iarpleraentation by the agencies concerned. It also places 

the burden on the contracting officer to make appropriate decisions on aatters 

vhich may impact aubstantially the co~etitive climate for a particular 

invitation or aolicitation. Each agency should have this guidance issued by 

an appropriate office vithin their headquarters for immediate implementation. 

The steps in the recommended acquisition planning process are as follovs: 

a. Determine appropriate vage rate categories for anticipated 

required labor. 

b. Determine contract type, e.g., service, construction, etc. 

c. Decide whether to subdivide the project into phases. 

d. Decide on the appropriate performance bonding level based on a 

risk analyah. Explicltaly conaider leu than 100' bonding for construction 

contracts and greater than zero for aervice contracts. 

e. Decide on contract Mthod (consideration of coat type contracts in 

addition· to fira fixed price contracts). 

The guidance should e~haaiu that the Killer, Davh·Bacon or Service 

contract act decisions -t be .. de on their -rita without conaideratlon of 

coat or bonding factora involved. 
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1. lncrea•• the cover•&• for 1nde.n1f1cat1on. Expand the type• of 

coverase for 11ab111ty 1ndean1f1cat1on and aake the•• available to the eurety 

•• well •• the contractor. 
2. Eetablt•h a dollar cap on KTV liablllty. 

3. Preeapt •tate lev• covertns •tr1ct llablllty, end provide unlver•al 

indeanlty. 

4. Aaend CEilCt.\ and/or IIUler Act to •peclfy that the purpo .. of 

perforaance bonde 1• to a••ure the sovern.ent that the contractor vlll 

coaplete aU contractual requtreaents and obU&atiou. Perfomance bonde 

ehall not be a vehicle for third party lleblllty clata.. 
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&PA and the Corpa should Jointly eatabliah an outreach prosraa desisned to 

diacuas with the aurety and construction industry as to the nature of the HtV 

prosr ... the realities of the technolOIY bein& e.ployed on re•edial action 

_projacta and the contract clauae addrenins rhlt. The joint workin& sroup, 

tncludln& procurement and PARC rapresentatlvel, would aeek out prosinent 

l~try .. mbera and aaeociationa and urse that a dialogue be initiated on a 

periodic beals to addreu epeclfic concerns of the induatry ete-in& fro• 

bondla& particular types of HTV projecta. 

5. J.lalt BlQ Pot:tpt:lal. 

&aeh aaency abould t..ediately laaue guidance to asaiet contraetin& 

officen in .. kiD& their decldona on the aaount of rllk for the sovern.ent to 

aee,_ 1n the iuuanc:e of perfo~e bonds. The guidance ehould eaphulze 

that perfor.ance apeclf1cations and delign·build contract• ehould be Wted only 

when naeeaeary and aolic1tations ahould be clear on what responsibilities the 

aovernsent aesumee for the technical criteria of the project. Additionally, 

the eontractins officer ebould be urged to aesure that the contract be 

structured to reduce bondlns requiresents, Where the risk of non-perforsance 

to the sovernaent is •ini .. l Which can have a detrlsental effect on 

c~etltion fro• qualified firas. Guidance ahould emphasize protecting 

1overnments' interests. These include ensuring that the contractor performs 

u prosised and all contractors, capable of performing, reaaln eligible. The 

agencies ahould seek approval of a contract clause which vlll clearly indicate 

that 1n professional apecificationa the government is responsible for 

establis~nt of the level of cleanup and the contractor is responsible for 

the aethod and -- Wted to achieve thh level. 

A Joint working &roup ahould be eatabUahed between the Corps and EPA to 

better define the i~licationa aaaociated vith proposing a recommendation for 

a FAR revision to per.it the acceptance of letters of credit in lieu of a 

auraty bond. 

1. UCISl.ATIVI a!AHGES 

aecoaaend &PA coaaider proposing le&islative chan&•• for indemnification 

and third party liability. Analyaia of the cosaenta received during the 

course of thia •tudY indicatea that lasialative cbansea in these areas vill 
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EPA and Corp• repre•entativea ahould .. et vith Depare.ent of Labor to 

clarify the contract require .. nta of th• HTW proar .. and the relationship of 

these to tha: Killer Act, Davia·Bacon Act and related regulations. 

A progr .. of continuin& reviev of contract actions vill inaure continued 

co~petition in the contractina proceea. 

~aphas1s ahould be placed on appropriate acquiaition planning vhich takes 

into consideration all factore that relata to the coapetitiveneee of the 

contract aituation. 

2. Clarify Surety Liability Vader SABA. 
EPA should .ave i~diately to clearly define the estent to vhicb it vlll 

provide inde~iflcation coverage to •uretiee on HTW projects. Extending 

inde.nification by the Federal aovernaent to aureties ehould be explored vhen 

they fulfill these eurety obli&atione by etepping in and c~letin& the 

project for the defaulting contractor. Presently this area ie not vell 

defined. EPA should also institute, in conjunction vith the Corps, an effort 

to reviee the present FAR perforaance bond fora to deal vith the concerns 

raised by auretiea on potential for third party actions looking to the bond 

for injury judgeaent recovery. A task force co~osed of appropriate per~onnel 

from both agencies ahould be eatabllahed to vork on having this revision 

instituted for HTW projects. At the eame tiae, each agency should require its 

internal procureaent eleaents to assure that vording is included in 

invitations and solicitations diaclaiaing any interest by the Government in 

having the perforaance bond beins available to cover third party injury 

claiaa. 

J. Ipdepnlfieotlop Cu14el1pe•~ 

A aev inde~if1cation clause vlll be ~le-nted by the Corpa vbich vill 

aasure the lndeaaiflcation of HTW contractor& in the event that they are not 

able to secure adequate insurance for f1ra fixed price contracts. 'the 

lnde~~nlflcation will extend to third party l1ab111ty by the surety. 

4. Cmlgunleation yltb Indultty. 
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substantially reduce aany of the concerns of the •urety industry and 

contractor community in bein& involved with Superfund reaedtal action work. 

64 



ENDNOTES 

1. FAC 84-12 Janua~ 20, 1986. Part 28. londs and Insurance • Subpart 
ZJ.203·1 and 28203·2. 

2. tnforaatlon paper on Davis-Bacon Act. Crego~ Noonan, Ar.y Corps of 
Engineers. 1989. 

3. Oaaha District Corps of Engineera. Analysts of Contract 11dd1na. 4th 
quarter, 1989. 

4. Teatlllony of Varren Diederich, Associated General Contracton of Allerica 
to the Committee on Merchant Marine and Fisheries, U.S. Houae of 
aapresentatives on ~~ topic of Hazardous Waste Cleanup of Coast Guard 
Facilities, November 1, 1989. 

s. Ha:tardou.s Vaste and the Surety. American lar Assn. VtlUa Ryan and 
Robert Vrl&ht. November 1989. 

6. Briefing on Pollution Insurance/Indemnification Issues for Engineer• in 
Hazardous Vasta Cleanup. Hazardous Vaste Action Coalition, Karsh and 
McLennan. Washington, DC. September 1989. 

7. lr1ef1ng on Indeamif1cat1on Iuues. Marsh and McLennan. 

8. Hazardous Vaste Action Coalition. Briefing on Pollution/lndeamification 
Issues for Engineers in Hazardous Waste Cleanup. Karsh and McLennan. Sept. 
13, 1989. 

9. EPA Indemnification under SARA S 119. American Consulting Engineers 
Council. Karch 1989. 

65 



lliLIOCitAPHY 

Aaerican I~urance Association. lnforaatlon Papere. June 1989. 

~aoclate4 General Contractor• of ~rica. Infor.atlon Paper•. Deceaber 
1989. 

eo.prehe~lve Environmental Reapo~e. Coapensatlon, and Liability Act, 1980 
(CIIt.Cl.A), US. 

Ha&ar4ou. Vaate Action Coalition, ~rlcan Consultin& En&ineeu Council. 
•rtefin& on Pollution 
tcun..rance/lndemtiflcation lasuea For Ensineera In Hazar4ous v .. te Cleanup. 
Karah 6 llcLemum. Septellber 13, 1989. 

Ha&ar4ou. Vaate Action Coalltion, American Comultln& £naineen Council. EPA 
tndeiBll f1cat ion Under SAltA •119 • Karch 1989. 

Gibaon, .Jla. Inforaatlon papers. Aray Corps of Enaineers, OCE, CEIIP·RS, 
December 1989. 

Grace Errvlron~~~ental. lnforaatlon Papers. November 198!1. 

Killian, lernard P. Inforaation Paper. Illinois Environmental Protection 
Agency. Kay 1989 . 

"oonan, Gregory K. 
Iafol114t1on Paper. 

Labor Standards and Environmental Restoration Projects. 
Arwy Corps of £naineers, OCE, CECC·L. 1989. 

ayan, Vil1iaa F., Jr. and Robert K. Wright. Hazardous Waste Liabilities and 
the Surety. Aaerican lar Association. Revised October 198!1. 

surety Association of Aaerlca. Information Papers. July 1!189. 

Tletenberg. Toa H. "Indivisible Toxic Torts: The Econoaics of Joint and 
several Liability•. In Land Econoaics. loard of Regents of the University of 
Viaconsin Systea, 65 {4). Novellber 1989. pp. 305·319. 

unJr:novn. •Indu.st:ry Probe& Effect of DvinclUng lond MArket on Superfund 
Cleanupa•. I~ide EPA. Novellber 10, 1989. 

United Stat:ea General Accountln& Office. Contractors Are lelnc Too Uberally 
IDdeiBlifled by the GoverM&nt. CAO/RCID-89·160. SeptUiber 1989. 

Val4orf, Dan. llesoranclua. A 6. A Reaearch and Develop-.ent. October 1989. 

Vat:llnc. ldvud T. lnforaatlon Paper. Arwy Corpa of £neineer•, OC£, CEMP·R. 
Deceeer 1989. 

Whalen, "l'boau A. P. £. Perfor.anc:e and Payaent: londs for Construction 
Contract&. lnviron~~~ental Protection Agency, December 1989. 

67 



·, 

APPENDICES 

69 



! 
i 

II 



J\ppend.ix A: 

List of Contacts 

/ 



! 
I 

l 
I l 

l 

! 

,_ Or&•nhatt~n 
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lfol'lhn ~~brld&e Jone• Cp, ; 
Joa•p~a S•tth 1 · Joa.J S•fthi & Aute, 
Cut& .lfuett'!r Louta,uz. Dbt. J..,.., • .!felony, · lfueh & lfci~nnan 
lf:rr.a t'obtn · .!feral! & HeileMan ' .... c.,.,. ......... ~ .............. . l l.arb.ara lf.au&•11 i lf.at.Aean.I~~a; lrolt•r• 

I J~ !;ult!!"" I o"•,v ;~r .. y !tjVfrol'lll•':lt.at Dept, I · .,. .... ""r ' ""'t•rt.ata. Corp 
' V.alter l'o~bl.acre 0 If .lfet•rt.atal Corp. 
. · ·~• lf1Uer I l'ert.an4 .tm.. !'eel!. lnc 
· lf'lchae,l .quinn ! Rtat Schnee ~ntl. lnc. 

O.fla\ta Vtne · 1 Surety A.a. otj Aller. J..,..,. r •• l.,. I rex •• V.ater Co .... 
· E~ Schutt V.I. Crece/Cr.aC:e en,. 
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• APPDIDll A 

HTV IONDINC STUDY 

Lht of Contacta 

··········································---···-··-···· 
Orsanhat1on Addnu 

-·-··-·*··················~············--····················--·-·······-····-····~· 
.John Stell.r 
Lynn Schubert 

Irian Deery 
S c:ua rt Jin.ttoc:lr. 

Dave .Johnaon 
.Jac lr. Mahon 
cres Noonan 

Qluclr. Schroer 
Walter Nodto 

Sara J~.~~~Ch 
.Jia Cib•on 

Paul Lancer 
Noel Urban 
Gene Jones 

Bruce Anderson 
Nor. Spero 

Ausust Spallo 
.Joan Olapaan 

Steven Switzer 
Frank Iader 

Lee Fuerst 
Donald Robinson 

Cathy Vanett.a 
K 1 rk Villi a.IIS 

Scanley Karloclt 
Cary Henninger 

Ann Vright 
Rlclr. Heinz 
Mary Melhorn 

George Vi schlllan 
Richard Corrigan 

S. KcCallle 
Ji• Lane 

Peter llond 
MUte Yates 

VUUQ Bodle 
Paul Nadeau 
Toa\lbabn 

Carl E4lund 
To• Bosley 

.John Hersuth 
Terre klt 

.Joe Turner 
J'ohn Daniel 

111. Dept land Pollution ctrl 
AIHrican Ins. Aun 
Assn. Cenl. Contr/Amor 
Assn. Cenl. Contr/Amor. 
A.ssn. Cenl. Contr/AIMr. 
CECC·C OCE 
CECC·C OCE 
CDO'-C OCE 
CDO'·CP OCE 
CDO'·IlS OCE 
CDO'·IlS OCE 
CEMP -llS OCE 
CEifP·IlS OCE 
CEMJU)-CT 
CEMJU)·OC 
CEMJU)-OC 
CEHli.X-OC 
CEHli.X-CT 
CEHli.X·CT·It 
CEHli.X·ED·T 
CEHli.X·ED·T 
CF.MRO-CT 
CF.MRO-CT 
CF.MRO·CT 
Cf.MRO·ED·E 
CEHRO·OC 
CF.MRO·OC 
CEDRD·IlS 
CEPR·ZA 
CEPR.·ZA 
CH2H Hill 
CH2H Hlll 
Corroon & Black 
Davy Corp 
£basco Conser. Inc. 
Envlronmencal llus. Assn. 
EPA ~ 
EPA ~ 
EPA Res Off 6 (Dallaa) 
Fldalley & Depoalt Co. 
Foster Wheeler Corp. 
Hazardous Waste Action Co 
Huntlnaton Diat . 
lT Corp 
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sprtnsfidd 
Vuhlnston 
Vuhinston 
Vaahinston 
Washlnston 
Washington 
Washlnston 
Vashlnston 
Vashtnston 
Vashinston 
Vubinston 
Vashinston 
Vuhinston 
O.eha 
O.eha 
Oaaha 
ltansu City 
ltansu Clty 
ltansu Clty 
ltansu City 
ltansu City 
O.aha 
O.aha 
Omaha 
Oaaha 
K.ansas City 
Oaaha 
Cincln.atd 
Washington 
Vashlngton 
Vashinton 

lL 
DC 
DC 
DC 
DC 
DC 
DC 
DC 
DC 
DC 
DC 
DC 
DC 
NE 
NE 
NE 
KO 
KO 
KO 
MO 
MO 
NE 
NE 
NE 
NE 
Ko 
NE 
Oli 
DC 
DC 
DC 

Denver CO 
K.adbon VI 
San Franclaco CA 
Lyndhurst NJ 
Vaahlnston DC 
Vaahlnaton DC 
Vaahlnston DC 
Dallaa TX 
llaltt.ora KD 
Clinton NJ 
Waahlnston DC 
Huntlnaton VV 
Vaahlnston DC 
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OILIGATION: 

liD ISQNU .......... ·----

I .... 

0 IHOIVIriUO.L 

0 JOINT VIN'I\1111 

ItO I~ 

-· o~•IITNI ...... ~ 
0 CO""''Oo. T10N ~ 

WI ttw Princillill - SulftY(illl .. finNy IIOund 1D Ole IJIIiiC S- o! """"'ica ltwei"'fw Clllld Ole c-,.,,11 in Ole ~~beNe 1*1111 .,.;.. For-- o1 ttw IMftlll ~· ... _ ~Jind ~-our holin. ••ecuton . .sminisa'aton •. n •~· ioin1lv n _.....,_ .-. . 
........ ttw s..nn;. .. mroora-.s act"" • co ... ,..tl4t ..... ttw Sureti•. binl:f --.. "' tudl ..,.. joirl11v n _.tv .. • ...,, • 
•_.uv • on1v fot tl'le ~_of _lllowing 1 joint action or ctiona l!llinst .-.v or 111 of ua. For 111 oli'W ouroo•. IICII S..,., llirldl iltl41. 
jointty - -.ltv-~~~ !I'll Princil\llll. for Ole P..,,_, Of !I'll ..... - OQOOSIW !I'll ...,. olll'll $ .. nnv. If 110 limit of li.lllilitv it ii!Cii· 
cat~~~. 111e Jil'llit o1 rtaDiliiY it 1111e full-t ot II'IIIMftlll ....,. 

CONOITIOHS: 

n. ~ '- .-;n.cs ll'llllid -ti!ied

THEREFORE; 

n. ..,.... o111i9ri01' it -oid if tM Principal - lal - --t1v IN Go~"*" of ll'llllid idlnti!ied II:M:MI Millin ttw gwiOd ll*i· 
fiOICI ttonin for-- lli•IY ceot ~ il fto Plriod it !IIIIOCi.fiecll •• ,....,.,.. m. flll"'lw eon_ti'KtUIIIIOal_ . ..., ._ 1111 t~CN~Isl,. 
~ 11v 111e -of tM biG • -UOd Wlth•n 11'1111"" SP«Jfi.s 1- l 101 dl'tt •f no I:IWiOd IIIPICifoeJ afw ,_,Ot of ttw IQrms II\' "'• 
pt'incil)lll; or 1111 in !I'll ...,., of flil""' 10 to tldiCIIW u:.t1 ~ contr1IC'III.III -.......~~lind 11¥1 laid\ -l.llii'IS 1111 c;.....,._, I& 
CDSt of l)niCiring - worlt ,..,.icll.,.-Ole.,_.,, of 11'11 bid. 

"-" SulftY 1aecuting !Ilia itlstn"""'" ag._ thlt ill _CIIIIigation it not itnlll•rcl t1v .,v ea,.,.;Oftlil of 11'11 ri"" for --of 11'11 c.e 
-the Princil>lll tl'l:lN grant ro #Ill c;.......,,....,_ Ncllca to 11\esunotvliesl of extensionlsl n ,......,_-·waiver of 1111 not•ct &>Oiies 
ontv to 1,.-.;ons ~ling not mort ~ u•tV 1601 - CS.V• in IGdit•on to 1111 ~ q~~anv oii<>Md for -ana of !l'e O<l 

WITNESS-

Tlle Princioal- Surotvliesl ex..::uted 11\is bid bond- affi•ed 1Nir -·on tl'le- oaro. 

I'IIINCIPO.'-
1. a. 

Siorw- - - Corportt~ -· 1. a. s.cJ 
Ti-.1 
m-

-· rTATlt 01' """· ~~O.ITY UMIT 

• -.. •• L C0f1101'1~ ... --... s.cJ 
I -· ! •• IL 

Ti- . 
~ -



CUllfiCATI Of SUffKIIMC'f 
1 Hereby Cercify. Th11 the tuncy namtd hcre•n is per10n1ll)' IL•••" to IIW; that. en •r judi"'•"•· .,,d turfty 11 

,.1pofttible. and qwalifled co K1 11 such; and chat, to che best uf "'' llno ... ttdlt, che facu tCICtd by utd 1 ~o~rtt) •• eN 

fonaoi"l aAdawic 11ft '"'•· 

,...... t T PI'#•.,.,,. I l"""""* I 

INSliUaiONS 

1. Thia lor111 aholl be u1ed when•••• aurelie1 on 
boftda 1o be uecut.d in connection with Go..,..rnent 
controcll are incliwiclual wreliea, 01 pro•ided in go-r· 
eming regulation• 1- .tl Cfii:.I0.203, 1-16.801, 
101~.3). Thereaholl be no de•iotion horn thiaform 
ucept o1 10 authorized (1ee .tl Cfl 1-1.009, 
101-1.110). 

2. A cotporation. portner,hip, 01 other buaine11 

011ociation or firm, as wch, will not be occepted 01 a 
aurety, nor will o partner be accepted 01 o aurety lor 
co-partners or for a firm of which he it o member. 
Stockholden of a corparalw principal 1110y be occcepted 
01 suretiea pro•ided their quolificotiona 01 such ore 
incleperldent of their atockholding1 therein. In orri•· 
ing at the net worth fig"'• in Item 7 on the face of 
this affidavit an individual aurety will not include any 
financial interest he moy have in the auet1 of the 
principal on the bond whc thia offido•it wpports. 

3. An indi•iduol 1urety aholl be o citizen of the 
United States, eacept that if the contract ond bond 
ora a•ecuted in ony foreign country, the Common· 
wealth of Puerto lico, the Virgin lalond1, the Canol 
Zona, Guam, or any other ,.nitory 01 pauaaaion of 
the Unit.d Stotel, wch aurety need only be o permo· 

nent ,.,.;dent of the place of eaecution of lhe contract 
oncl bond. 

.t. The incliwiduol wrety ahoft ahow net worth in o 
1urn not len than the penalty of the bond by supply· 
ing lhe infor11101ion required on the face hereof, 
under oath before a United Statea commiasionet, o 
clerk of o United Statea Court, or notary public, or 
10111e other oflicer ho•ing authority to od111ini1'-< ootha 
generally. If the oflicer haa on oflicial .. ol, it lholl 
be ofl"aaed, otherwile the proper certificolw 01 to hi1 
official choroctwr oholl be fumiahed. 

5. The certificate of 1ufliciency 1holl be 1igned by 
an officer of a bonk or truat company, o judge or 
clerk of o court of record, o Unit.d Sto .. • district ot· 
torney or commiuioner, o poatmaster, o collector or 
deputy collector of internal revef'lue. or Of'IJ other of
~cer of the United State• acceptable to the deporf· 
ment or establishment concemed. futt'her certificates 
1howing additional onets, or a new awety, rnoy be 
required to auure protection of the Government'' 
interest. Such cer1ificotes must be baaed on the 
penoftGI investigation of the certifying oRicer ot the 
flme of the molting thereof, and not upon prior 
certificotiona. 

U.S. GOY!:J:IIMDIT PaDI'I'tNC :lFFlCE 1984 0 ... 4l1-J01 
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PlRFORMAHCIIONO ~ 
...... _ .. _ -

----~~~~·· -- . 
........ ----- ......... 

. ... -· 
0 t..otVIOUAL 

-· o~ .... ,....._.~ 
M • 0 JOIHf VIHTUIIl 0=~~-.. 

!1"AT1101' 

-··- ., ... ·--· I'CNA~SUIOOI'-

r"'""' . ~ • 04 ,Tl( .... ··- ..... 

OBLIGATION: 

-· - PMcit* n Sumvlila ... r.-v tiOiwnd • - Uftilllel Sllta of ""* ica llWWiaiW CIIIC ll'tt G.-"*'*lll ift .,.,. .... _. 
..... For _.._t of - CIINI Uft, - biN ..,.,_, - 1\eif\. Ptcuton.ldmlftisnton. n • 1. _.,., IN:I -tv. ""' .. .., . 
........ - $wlfti• n c:Dil>Oinont ICIIIII • - -· - Sum~.. biNI - "" IIICII Uft ~JOiftOot nl -ty·· • _, as 
~--tv~ amv IDt -~of allaMfll • ;oint ~e~~on or II:Uons IIJIIft$1 "'" 01 au of us. Fot all~-_, Surttv -·-'· 
join1ty..., • •• wiltl ll'tt "" ciul, fw ll'tt 11111'_..1 of - .,m - OOOOiim -....,.of ll'tt Sutwrv. If no limit olliatoil•tV" otiC•· 
e~~~m. -limit of lill:liliiY iot _N IIIII-I of -..,.., Uft. 

CONDITIONS: 

n. PnnciCWII ,.. .. .- imo ll'tt oontl'll:l idlnlifiooci

THEAEFORe: 

n.-ablitonlon it .oid it tw PMciPII -

Iaiii I Pw""'- IN:I fulfillo all ll'tt ..,... ..... CDOWI.WIII, -.eonc!iti...,.,- ..,_ouolll'ttcontncte~~~Mg twcoritina....., of 
- =n....:l ..., any .,._ ~ - ... ....,_ bv - c ........... I. "'""'., ,.;IN)ut -10 d'lo Sontvliel.- d\.trv'IJ- I ole 
of "'" ~tV rwquii'ICI - ..., oontnct. IN:I 121 porf(Jim- llllfillt 1111- ~t•"!!l. C~MN~>II.- Cllf'ditiotls.- .,.._....,,. 
of "'" ..., 111 dulv .,II'IOriDII moctiflc:a'lions of - CIQO'@'IICI tNt _,... ... -. NotiCII of ,.._ modific:ations 10 ..., S<AtVI ,. ...,..__ 

lbl P1JV1 10 - C--t - full llftOojftt Of - II•• imoo.G bv - c....,.,.., I, il d'lolllid contnct is !Wject to 11'tt Miller .C.Ct 
1<110 U.S.C. ~270otl. ""'""' .. CIQIIecud, ~.Off wi~ !Tom -oet IWiicl bv tt1e l'n..OPII il'l catTVilll out ll'tt ~oon con
WIICt ..,;.,. ~ 10 ""'icrlltlis baNI is fumill\«<. 

WITNESS. 

n. PnnciCMII..., Surftv(it&j- tflil ~baNI- lffixod -· -•• Of' IN-01111. 

'· ,.....,._ 

-· •• ,_ .. ,.,_ 

- IIII'IIKII 

1: -""--· c -i 
.. ...... -· .. ~. 

"""'' ·-· Corpcm:u .. SitaJ 

--IITYUUI 

-~ ·-· --T· -IITYIIUI r "" ~ IOIC. ~~UTV UMOT 

... 

.. 
...... 
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COA-A1"liUAtTYII .. IIO...ri-l ........ !t.TAU 0 .. '""'· ~~A.II,.IT' I.IMIT 

• 
....,.,_ .. I. a. 

Cotpofatt .. $1natu,.lt) ... 
~ 

Stol 
-lSI& •• a . 

~~··' -· ........ t"TATC Oft lfiiiC, l~··•t..f'i'V !t..UtiiUT 

u --~ •• •• Cotpofatt .. ~t~otf"'ftl 

I Stcl 
~bt& •• •• 

Tin-ts) ,.,.,.,.,) -· rTAU 0" IHC. ~~Aell.l •y I.IIOIT 

Q -.. •• a . CotpotGtt 
t So..,.. ....... , 

I 
Seol 

-·~~· 
1. a. 

Tlt .. Csl 
ff'>-1 -· ISTATIE 0 .. '""· ,~ ....... 1"Y ....... -... •• a. .. CorpotGtt .. $4nltu ... ttl .. Seol 

I -"!.• •• •• 
Tf'tii(Jt 
fTyJNii.J -· ISTATf!: OF,...,_ ~~···'-' v ....... 

... -.. 1. a. C01'pofatt .. Soi9r\tt'-',.,,, ... Seal 
~ .._ ...... 1 • , .. 

T•t1«(SI rr.-· -· I"'A'" 0 .. '""'· ~~···I.ITY ....... 
I ....,., .... 

c ,. 1. r Corporal~ .. Stgnatuteltl ... s~ai 

I ~it)& 1. ( TttleW 
IT>-1 

tNSTI1UCT IONS 

1 Thas torm tt aumonled for vW ~~¥t'\ef\ a tltd guaranty •1 fiQ:u.red. 
Anv dev1at•on from fhtt form will re(l~o.Hre the Wf1tten approval of 

tf'\e Adm•n•strator of General Servtces. 

2. Insert tne full legal name and businea lddress ot the Pnneca:>a1 tf' 

the IP8Ct! Oftlgr'\ilted "Prtne1Qal" on the face Vf !'I'\~ fotm A,n 

&~thorized person shall sign the bonct Any perJ'C<(I Stqi'HnQ 11'\ a reo
resentltive caoacitv (e g .. -" at:'tOI'neY·in~t~eu ""-ust furntsn ev1· 
dencW: of authontv if mat representltivt 15 not 1 tnembef of the 
tinT\, Ofrtnersl'hP. or toint wnture. or an off•c!r of the eotQOFI· 

t•on m¥Ctved. 

3. The bOI'\d mav e•Pfftl penal sum as I !lf!Centillf of the b•d 
Qrtat. In thae casl!l. the bOnd f'niV atatt • ,.,. .... ,··-.;m dUflilf' ltm•ta· 
tiOft teJ)-. 20%: of rhl bid prtc;:e but me amo\oont ro1 to e•eeed 
____ doltanl 

•· (a, CotPOt"'tions e•eevting tl"'e bond as W'.'"''!'1 -.vst •ocear on 
the ~rtment ot the Treasury·, list of APUto .. eo 'k.llrtrttes .,.d 
""-1St liCt Wlttun the ltrnitation l~$ted httll" W"'*re more tf'\a:n Ot";lf 
=oroorate ,...retV is tnwoNed. t.Meir names .,d addreues shill o~paqr 

80 

tn me SCKfl ISuretv A. Surety B. etc) neaaeo -·c:,;.Pc,.:..:. -: 
SuRETY!IESI". tn tne wace des•gr>atea "SURETYileS• ;r ·-" 
tace of tl"'e form. msert only the letter .C:ent{ftc..lt·ll" ._,. ~-t ; ... •of: "H 

tb1 Where •t'ldw•duat wretit!S are ,nvolved. twO ~r ..,ere*"!~:::-:-"' 

S4bte oersons snaH ••ecute tN: bond. A complrtea ~·· .>a- · 
tt'IOw•dwal Suretv !Standard Form 28L tor eaen .naP.nO .. jl i\...~-=~~ 
snau accornoanv the bond. The Govertu"r"~ent "r.lv t'fav•re ~"~Si' 
surette'S to fum iSM addltionaltubstantllt•,. tnfotf'l'\a:tlon con.;e ..... ~; 

tneir ""'"c:•a1 c;.apatuhtV 

5. Corporlttons ••eocvttn; the bond tf'\alt 11f1• tntt' :>)ft:.:'a'f:' 
t.eals tndtvtduals ~11 e-.ecute the bond QOOOStte tnt ~Of:l C -~'~ :-· 
rate Sui". ~d $1'1~1 •'••• an Mihestv« .. 1 1f ~,e.;.,..:ea '" •:a":"t 
New Hirr<OSh•re. or llf'IY othef jurtsdict•on t~v•r1ng aQ!'\es··~e w~n 

5 Type tne n~ and tine of eaK:h C>fJf'KW" $1gntnQ tt'1•1i Out\0 !"' !""~ 

w~e prov•ded. 

7 '" •ts aoohettton to negotiated contracts. t"'e tet-s :·cf · Jt"'O 
"bidder" -111\Ctude "l)r-r· - "cffllror" 

IT.A.NO:ARD ftOfiM z• aACit 1cuv •-Ul 
ev.t ... _ .. ...,..Of'l_· ., • .,..,.., ... ,,.._, 



OBLIGATION 

PAYMENT BONO 
... httffw,..... .... ,...,..J 

Qco,.OOA ,•. 

we. the Priru:u3011 ...,d S..retvhetL., llrmly bound to'"" Uno teo Stiltes ot AM«•a 1-•nalter ul14<1 the Gollt'fn""'"tl •n the i1:><M ,..-, 

tum. FOt pavment of ~ penat sum, we b•nd oorset~. vvr he1r5.. hKutOts. ldm•n•strators. lf"Cf successors. to•nttv lnd se:verallv ,..OM·~· 

_.._,. the S.,rtt•ft are CotQOtlttons ICli"Q as co·sure1•fK. vo.re. tt\e Surl!'t•ts. bind Ourvlves in such sum "to•ntlv and ~auv·· • W!'' : 

••.wtanv" onlv for the purOQM: of aUow.ng a 101"1 act•on Ut actions ag&1!'\Sl anv or au of us ~or ,u othef DVtooses. eact'l Suretv O•ndl •':lf · 

)O•nnv and severally wtth the Pt.nc,pal. for me oavfl"''e,t O' tne sum snown oot~os•tt ~~ f\itne of the Suretv If no la¥'111 of 1'-bttttv •s ·"': 

Cllred. rne H~ut of habilitv is the fuU .,ount o• tf'le o.nat S<.J,.,. 

CONDITIONS 

The .abOVe Qt:IIIC)It•on 1$ VOid ,, rne Prrnc•cal ~r:r..,::)!l•._ .... a&:ofS f.U~·"'!""tf'\1 !I) au ~~f'iQI"'t. 1'\av•ng. (3trK~ relat•OI"f1t'h 0 Wl tfl T"e p .. ,n,.ca ••• ,; ;.: 

contr.ctor of the Pr•N:•Dal *of furn.sning. :ao:;~r ···at'!~~:· :' :c! ... ·tt :-.. e :.:,cw-:· .. t·O"" t:• =~ NOU: ;;:;row•ded: tor ,, the :onna.:: ~ ~ 
llb0¥e. and anv autnor1zec ~.Qd~hc•t•ons ot t""~~ ::on!~J~·! :~.jt i ... cs~ut""t•v ar<! -.,ae '•O~ .o::~ J)t tno~e r"''Q<'3d1cat•O,.~ to tf'l~ S..,tf':. u ,;· -·-
WITNESS 

-·j: 
-"' --c 

1. t Sifn.att#etsl .. 
I ~··· 

1. 

J:.':', 
- 7140-0t~tU..aott 
filltCVIOU'S &o-TtOH t..ISAat..l: 

INOfVtOUAL SUIIIITYIIISl 

·-·I' ••• . 
I 

COIIIOOIIIATE SUI!£TYIIlS1 

' lOT~ ,,. ''""· 

:•· 
' I 
••• 
i 

LIA.•LITV I..IMtT 

Is 
Corporou 

~a/ 

-SfANOAlltOPOAM&AtiU:v lct-U 
~tltlil<l OY QSA 
II' A_, i;&l C:t'tl SJ,22&1CH 



APPENDIX .1 

SUIIIllBAI7 Tallie ot SUI!e Law Rclc'wanl to III.AC. 



·• -· -·-• .. L .. S.QI\of!W ... tt.l 
"! 

~ ....... ,,,,. L 
TlC .. II) ,,.,,.., .. _. 

I ......... .. 
I. .. .. S'9f"':tut•tt• .. 

~ ....,..., ..• 
,;::::, 

I, 
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REPORT TO CONGRESS ON LIABILITY, 
BONDING, AND INDEMNIF1CATION ISSUFS 

FOR DEPARTMENT OF DEFENSE 
RFSTORA TION PROGRAM AND 

HAZARDOUS WASTE CONTRACfS 

Office of the Deputy Assistant Secretary of Defense 
(Environment) 



• Response Action Contradom' Liability Issues 

Regarding the Defense Environmental Restoration Program 

Conclusions and Recommendations 

Conclusions: 

The Department of Defense (DoD) faces a major challenge to cleanup its 
contaminated sites quickly, effectively and without excessive cost to taxpayers. The 
DoD cleanup and remedial progyam relies on the architectural and engineering 
services and the design and construction capabilities of private sector remedial action 
contractors (RACs). The RAC community expresses reservations about its members' 
future wUlingness to undertake this work for the DoD because of perceived uncertain, 
but believed potentially large, risk to their fums inherent in DoD's remedial actioo 
work. In order to better understand the substance and basis of these concerns the 
Department of Defense has endeavored to work with representatives of the RAC 
community, other private sector contracting entities, as well as representatives 
knowledgeable about the practices and concerns regarding the insurance and surety 
sectors of the nation. The study concludes that contractors have the following deeply 
held perception of the current liability situation: 

RACs, because of joint strict and several liability under federal and state 
law, may be found liable when they are not at fauit. 

The resulting probability of insolvency through imposition of liability 
without fault is uncertain and therefore unacceptable. 

RACs are unable to secure adequate insurance due to the 
insurance industry's reluctance to become involved where the 
risk is so uncertain and potentially large. 

RACs are also hampered in obtaining performance bonds required 
by the Miller Act for DoD construction contracts. Surety companies 
are reluctant to write bonds. The uncertain and potentially large 
risk for the situation has decreased availability and increased costs 
which are ultimately reflected in DoD's costs. 

RAC's believe they are assuming risks that properly go to DoD as the· 
generator of hazardous waste and owner of the site. 

These perceptions have serious implications for the continued progress of the 
DoD's cleanup program, as DoD may not be able to sustain rapid progress in its 
cleanup program without a heavy reliance on knowledgeable qualified contractors. 

The Department has also concluded the following as to the current status of 
response action contracting and the legal liabilities of the Department: 



DoD is currently able to get adequate competition for our remediation 
contracts. 

Some well-regarded companies are not bidding on DoD contracts citing 
the risk issues as their reason not to compete. 

DoD is not able to determine, based on this study, what impact the 
contractor's perceived liability exposure is having on their bid pricing of 
DoD contracts. 

There is no evidence that quality of work on DoD contracts is being 
affected. 

The current liability picture particularly discourages contractor 
participation in innovative remedies as they place potential additional 
risk on the contractor. A contractor's prime defense to their perceived 
liability exposure is to use standard, conservative measures wherever 
possible, thus favoring an excessively conservative approach to 
remediation. 

RACs express a willingness to be liable for their failure to perform 
adequately on their remediation contracts. 

DoD as waste generator, facility owner, and overall manager of its 
remediation effort is and should be ultimately responsible for future 
problems associated with its remediation efforts, however, it should have 
a legal remedy against a non-performing contractor. 

As a waste generator and owner of the contaminated site DoD is 
in a different liability relationship with its contractors than EPA 
with its contractors. As such liability shifting rules developed by 
EPA for dealing with its contractors may not be appropriate for 
DoD. 

Private firms hiring RACs for private cleanup work engage in risk 
sharing strategies with RAC contractors which may be adaptable to DoD 
ron tracts. 

Different types of remediation projects have different 
inherent risks and therefore may call for different risk 
sharing strategies. 

Appropriate risk sharing strategies should result in reduced 
cleanup cost to the Department and the taxpayer, without 
increasing the ultimate risk to the treasury. 

Adoption of risk sharing strategies may require regulatory 
and legislative reform. 
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Becommendations; 

Based on the foregoing conclusions, the Department is concerned remedial 
action contractors' perceptions may lead in the future to reduction in competition, 
escalation in costs, lowering of quality, and increased risk to the public. We are also 
very conscious that any recommendation we adopt for action or inaction, will have 
economic consequences. Any choice inevitably confers competitive advantage on 
some contractors and disadvantage on others. We must make sure we understand 
the nature and implications of the incentives and disincentives our choices imply. 
we must encourage responsible and professional behavior by our contractors. We 
must avoid creating incentives for behavior that diverts government resources from 
the primary goal of cleanup. Ultimately, whatever strategies we adopt should 
improve the Department's ability to perform effective cleanup in a timely manner at 
a responsible cost to the taxpayer. 

· Based on information developed in. doing this report, the Department is 
implementing changes in its contracting strategies and policies within its control to 
resolve some of these issues. These include better acquisition planning including 
varying types of contract strategies, reducing amounts of bonds required on 
construction contracts or use of rolling or phased bonds, allowing irrevocable letters 
of credit in lieu of bonds, and retaining certain work elements under DoD control 
(e.g. signing hazardous waste manifests). The environmental and engineering arms 
of the military departments will continue to examine their current contracting 
practices with a view to recommending changes in guidance, policy, regulations, and 
legislation to enhance the effectiveness of our environmental and remedial action 
contracting. We have tasked them to ensure the scope of their study addresses 
appropriate and equitable risk sharing between the DoD and its contractors in the 
cleanup program, and to make specific recommendations for action to be taken. 
The DoD is now also engaged in a comprehensive review of the ~eral Acquisition 
Regulations so as to ensure adequate treatment of environmental requirements. 

Two recommendations merit further consideration. The first would resolve the 
extent of liability of a surety to a remedial action contract where their only 
involvement is in providing a bond. This issue was addressed in the last Congress 
by amending section 119{g) of the Comprehensive Response Compensation and 
Liability Act to -specifically broaden coverage for sureties at National Priorities List 
sites. Extending this principle to all DoD sites, whether or not on the NPL, would 
help bring sureties back into writing bonds for DoD cleanup contracts at a reasonable · 
prices. 1his should broaden competition for contracts, improve timeliness, a.nd redu<l! 
overall costs to the Department. nus should not work a disservice to innocent third 
parties, as ultimately it is the Department that is respons~ble for the remediation. The 
prime purpose of the surety is to ensure the Department receives the fiscal benefit 
of the contract. 

A more wide-sweeping risk sharing concept evolved from discussions during 
the preparation of this report. nus concept would involve limiting a Response 
Action Contractor's liability to outside persons. The Department and any other true 
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potentially responsible parties would be designated as those solely responsible for 
damages to innocent third parties for damages arising out of a remediation action at 
a DoD site-logical application of current law as to generators and operators of 
hazardous waste facilities. The DoD's contracts with its RACs would then provide 
for recovery by DoD from the RAC if the damages resulted from the RAC's 
negligence. This concept is similar to the latent damages clause currently used in 
construction contracts. 

The time for preparation of this report was short considering the complexity 
of the issues. Among the areas that still need substantial further analysis are the 
total cost implications of various risk sharing strategies as compared with the long 
term liabilities of the government. We will continue working with the contractor 
community and other interested parties to explore these and other recommendations 
and solutions to improve the Department's dean-up program.. 
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SAME ENVIRONMENTAL CONTRACTS FORUM 
30 • 31 JANUARY 1991 

BOWNG AIR FORCE BASE 

EXEetm'VE SUMMARY 

On JO • 31 January 1991. the exca.~tive level Environmental Contnas foi"WWI of the Society of 
American Military Engineers (SAME) met at Bolllng Air force Base to discuss the issues o('Uabili· 
ty, Indemnification. and Bonding in Enviroamenw ContndinJ. 

During the forum. the foUowing key issues were raised: 

L There is a risk to the remedial action ('ODtnctor (RAC) performin& enviroamental 
work. Pan of this risk are the unlcDowns associated with the 'III'Ort. Another pan is the potenti.t.l 
for third party liability suits resulting from the perfonnance or such wort. 

b. RAQ are unable to obtain professional perfonna.nce liability insurance for hazardous 
waste site cleanup projects. The insurance industry is reluctant to pi'OIIide such insunllllce due to 
the high risk of liability associated with the perfonnance of such wort. Available insurance only 
covers the period ofworic performance; not the period during which MCs are most susceptible to 
third party liability suits. 

c. R.AC£ are unable to obtain surety bonds required fer Federal government hazardous 
waste deanup projects because the surety bond industry sees a hip risk from liability in issuing 
such bonds. Av&~1able bonds are generally fer projects or leu than SSM value. Some companies 
are self-bonding in order to meet governmental requirements. 

d. R.ACs feel that the Depanment of Defense (DOD) is responsible fer the presence of 
the hazardous material on the site and therefere, should be responsible fer their portion of the risk 
associated with site cleanup. RACs believe that DOD should indemnify RACs perfcrtning work 
against_ third party liability to cover the govemment's portion of the risk. 

In response to the concerns raised by RACs. DOD representatives indicated that they would 
consider the following potential solutions to resolve the issues raised: 

a. Change tile laW$ so that RACs are excluded as a potentially responsible party for 
liability suits re:;ulting &om cleanup actions. 

b. Revise the Federal Acquisition Replatlons (FAR) to extend the applicability of 
indemnification to ('ODII'1)d0r work done as a part or the Defense E!MronmcnLII RCAOration . 
Pro gam. 

c. Umit the statute oflimitarions fer contractOrs oo environmental cleanup projects and 
limit the contraCtOr's liability fer a project. 

d. Umit the ('Ontraaor's liabaity to that resulting from their neJiigence. 

e. Negotiate the risks of a project with the contl'1)d0r and determine equitable distribution 
o[ the risk between the ('Ontra.c:tor and the government as a part of the contract. 

•· 



• SAME ENVIRONMENTAL CONTRAcrs FORUM 
30 • 31 JANUARY 1991 

BOWNG AIR. FORCE BASE 

A. INTBODUCDON 

The aecutive level EAvironmenul Contracts Forum of the Society of ADlerian Military EApneers 
(SAME) met at Bolling Air Force Base on 30 and 31January 199110 discus~ the islues of4ability, 
Indemnificuion. and Bonding in Environmental Contnlding. In atcendmce at this lbNm were 
representatives of the Office of the Deputy Assistant Secretary of Defense (E.avironme~~t). A.trrf, 
Navy, Air Foree. and Coasr Gu.ard and e::teQldvcs representiq remedial action ccntrll:tOrs (RAC.) 
that perform environmental danup IU'Iicu i:lr the Department of Defense and privue iDduatr7· 
A list of attendees for this forum is provided as Attadu:llent A to this report.. 

This forum was co-dl&.irc:d by Captain James A. Rispoli, CEC. USN, Vice President, Environmental 
AJfairs. Society of American Military Engineers and Mr. Russ Milnes. Princ:ipa.l Dep.lty to !he 
Deputy Assistant Secretary of Defense, (Environment). 

Prior to this forum. invitees were asked to submit discussion papers on any aspect of !he topic 
issues. Suggested discussion topics included: what are !he liability concerns; what are !he 
cr:perienees with reprd to liability and bonding; how is the: risk of performing environme~~tal wort 
assessed; and how do the problems of liability and bonding affc:ct competition. Seven papers were 
submitted in advance or during the: Corum. These papers were provided a.s att.aclwents to the draft 
proceedings of the Corum. 

B. QPENI'NG REMARKS 

Captain Rispoli opened the forum by outlining !he objeaivc of !he Environmental Contracts 
Forum, which is to facilitate an ongoing frank and open discmsi<~n of progr.unmatic and oontTac::tual. 
issues between indu.Stry and the military services. He indicated that this was the third session of 
this executive forum. and that SAME bad been uked by !he Office of the Deputy Assistant Sccre· 
lllty of Defense (E.nvirontnent) 10 funher address the issues of liability, indemnific:alion, and 
bonding to a.s.Sist them in obtaining views so that DOD might prepare a report to Congress. To 
increase the dialogue, CAPT Rispoli indicated that additional contraeton had been invited 10 

participate:. CAPT Rispoli stated that proc::eedings of the forum wol.lld be issued. These 
proc::eeding:~ would not provide any quotes or attnbution. He a.sscrted that !he forum wu not a 
place for debate, but was a means 10 disruss the issues so !hat all in attendance col.lld listal and 
learn. He asked if there would be any objectiom in having submitud papen publisbed as a part 
of the i:lrum proceedinp. No objc:cti0111 were raised. · 

Mr. Milne,s addressed the lbrum stalin, that the only melllll or solvin& environmental dc:uup 
liability problems was throu&JI an open Coru.m.. He indicated that !he Department of Defense 
(DOD) ba.s pledged to c:omply with its environmental oblipriocs The iDStallation rcstoralioo cft'on 
is important. and a.s !he DOD mova from the study pbasc. it recogniza that action mu:sa be takell 
to ensure site cleanup pro(fC$SCS smoothly. He emphasized that !he DOD W11l1U to linisb !he 
cleanup business. Mr. Milne.~ swed !hat his office wants to come to clips with !he hazardous wa.s&c 
site cleanup c:ontract issue. Performance bondin& is an issue; lqislative fixes may be possible. tNt 
he did not see this a.s a solution. He explained that if the DOD and the cleanup industry do not 
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• Cor a c:lcanup in .:enain states. and therefore may choose not to bid. They Indicated that in 
performin1 some work. they were stalcina the su!Vivability of their corporation. When asked, the 
RACs explained that, in workina with the private sector, the RAC shares the rille with the client. 
This protectS the contractor. The point was raised that the ()'Mier of a waste lite O'MII the ~ 
and the RAC is helpin1 to clean it up. Therefore, the site O'Mier mllSt share a coed portioa of the 
rislc. 

The issue of strict liability was raised by the 'RAC representatives. If anyone lw a connecdotl with 
a hazardous waste site, they are liable. Proper behavior bas DOt acused liability. 

When 'IIIIOrting Cor the Environmental Proledioll AaellCY (EPA) 011 orplwl lites. there is a pater 
risk to the RAC. The EPA indemnilia the RAC under Section 119 of the Coraprehe:asive 
Environmental Response, Compensation. and Liability Al:t. (CERCl..A). This indemniJic::atiOil only 
oovers negliaence and not strict liability. 1be RAC mlllt look at the state laws when c!ecjcliq to 
accept a rislc. 

Another issue raised was that in 10me instances. a DOD ac:tMty required a 'RAC to sip baz.udous 
waste man.ifesu. This action places liability on the RAC Cor transportina of wastes. If the RAC 
had known it would be required to do this. it would not ~ bid on the job without indemnifica
tion. A DOD representative indicated that, &enerally, the DOD siplS the mlllifest as the CCIIerator. 
The RAC representatives indicated that evett if the contractor does oot AID the manifest. but 
arranges {or transport, the contr'aClOr could be liable, a potentially responsible party (PJ.P). Even · 
if the contractor doesn't arrance the transport, but is on site, it IIIIIY be sued. The contr'ICtOn 
emphasized that defense cosu are a real-time cash ftow problem and a Ra1 risk cYell if the 
contractOr is not iniiQived or is innoc::enL 

Tbe problems £or the 'RAC were summarized as ronows: 
a. There is an inherent risk associated with doing environmental work. 'RACs are dealing 
with anorna!i cs which are inherently dif5cult to moclel. 

b. There is an environmental risk of third pany liability. 

c. There is no incentive (or innovation. Be £ore innovation will be employed by 
contractors. there must be an agreement between the dient and the contractor, and the 
beneficiary of the innovative practi.:e is required to assume li.ability. Innovation is prohibitive 
in a regulatory atmosphere. There is cenerally no innovation in the U.S. 

d. The architect-engineers (A·Es) are be inc ""P"ded to aca:pt the liabilities of cchen.. 
Liability insuran.:e is DOt available in the marlcct. If it is available, it is only Cor dl& period . 
of the job. 

e. llequiremenu vvy &om state to swe. There is a bript spot !Or the RACI iD that 
there is more lia:ibility shown whe.11. dcalini with states than wbc:n dulinc -with the Fedenl 
pcmrncnt. Some states mJIY chance the specifica.tioN on their dean11p projcctlto permit 
innoYative tech.nolo&Y· Many see some states assuminc the liability ofPRPs. Swe rqul&ton 
are a part of the Reeord of Decision (llOD). and this permits ftaibility in dcalinc with the 
states. • 

3 
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"prior acu·. RACs are paying premiums but are not reeeivina ruture c:overaae- The topic leader 
indicated that if scates had neaJiaence statements similar to Seclion 119 of CERCJ..A. then 
insurance companies might become more interested in pi'OYidinJ such insurance. There are 
presently no macic solutions. 

The topic leader was a.sked the insurance industry's plan of actiaa. The response was that the 
insurance industry is "sluging out" solutions on a case-by-case basi&. The ind\llltly bas not been 
able to agree on alternatives to lhe current situation. A formal delinition of •poUution cxdusion' 
is a possibility. A general discussion oo possible approac:ba (IOiulions) followed. A law similar 
to Price·Andenon which would be applicable to lhe tazic waste deanup i.adW~t~y was mentioned 
as a potential solution. This solution ..auld aeate three layen of protection iri lhe ew:nt of 
liability: the insurance layer, lhe OWII.ertopcrator layer, and the pemmc:nt layer. 

3. Near and Lon& Tertll Eavlro~~~~~~tatal RestontJoa Contractblt Stntepes. 

Each of the service representatives made a short prC:seatadoa on envii'OIU'IIental restoration 
contracting strategies. Described were current efforts, current problems, and actions bein1 talccn 
to clean up identified hazardo111 waste sites. 

4. Tbe Availability, Costs, and Umitations or Corponte Suntr Bonds to Co,..r the Rlslcs and 
Potential Liabilities or DOD's Environmental Contraaon. 

The topic leader from lhe insurance industry indicated that there were considerable problems with 
lhe issuance of corporate surety bonds. Contractors miiSt post a surety bond £or Federal we :t 
under the Miller AJ::t. AJ this time:. there arc few bonds IMilable for work on hu:a.rdous waste lite$. 

The topic leader described the problems of issuina bonds for such tasks. Surety bonds are 
underwritten only to cover lhe perfoi"I'Jlance of a contraaOr and the payment of suppliers for 
construction work. They are written based on lhe quality oflhe contrac10r (ability to do goo<! work. 
quality of people on site, equipment. how well lhe contraaOr lw done on sirailar efforts., and the 
awilability of contractor finances to fulfill the contract requirements). Underwriters normally 
develop a long-standing relationship with the contractor. Uability from third party suits is not 
normally considered (this is normally covered by commercial pnenl liability insurance). Recently, 
however, surety bond issuers ha~ come under atuc.k. i.a the court room because they are the only 
"deep poclcet" remaining in a law suit (RAC.s are normally people ridl. but asset limited). 

There has been a lack of indemni6c:ation for surety bond issuers for hazardous waste site work. 
Anyone irrvotved in h:uardo111 waste site work (inc:ludina lhe surety bond underwriters who are only 
covering contractOr performance and supply payments) ba~ been found to be liable. If the RAC 
defaults on such ..ark, lhc surety principal ..auld be required to hire a completill1 contraaOr and, 
consequently, may be construed to haYe contracted for the removal of b.az:ardo111 wute and 
subjected itself to liability. 

Another issue with hu.ardo111 'NISte site boading is the bond termiDatioa date. Normally, a bond 
is terminated when all work bas been satisfact.Only accomplished 011 a project. Due the poai'bilitr 
of long time periods associated with hazardo111 waste site cleanup action fmdudinl the Pfospec;l 
of having to reinitiate work), the bonding company may be required to pay d&ims lon& aftu work 
has been completed on a project. 

s 
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s. further Discussion on lnduJtry's Uabillty Concems with Reprd to DOD En'l'lrollmental 
Restoration Work and Potential Solutloftl to Addres1 Thue Concenu. 

A DOD representative led this topic: to aenerate further discl.wion OD the key issues ud to aplore 
potential solutions to these issues. lbe topic leader indicated that DOD was loolcin& for toludona 
that would result in aood (tecllnic:al 111d timely) cleanups of its hazardous waste lites, at a JOOd 
priee. a.nd maintain a goo<! contractor base which cams a fair profit and il a' viable communicy. Tbe 
RA.C representatives indicated that this would be possible if there was equitable risk slwina 
between the RACs and the DOD. . 
It was suggeJted that valu«;.-enJineerina clauses in contracts be utilized. Some contraaon indicated 
that this effort doesn'tworlc: very well. due to lack oftimelineu in the pemmerat's tespoCIIL 'Ibis 
lack of timeliness causes contraculn to stop ll")ina. A DOD represetttative indicated that in 
situations in which a technoloar is approved in the ROD, there il reludaDce to coosider Yllue
enr;ineerina proposals because it miJ meu reopenifta the ROD. A N&'V7 represeotative illdicated · 
that his service welcomes value-enJineerins- The services indicated that wbCD they become aware 
of roadbloela. they would take ac:tiOD to eliminate them. 

A question was raised whether the RACs normally revalidated the remedial investip.tionlfcasibility 
study (RI/FS) when contracted to perform remedial desiJnlremed:ial action (JU)fltA). The RACs 
agreed that they would revalidate the. data obtained by aoother conmaor. The dcpe of 
revalidation would depend upon the contractor who performed the lU/FS. Such reYIIidatioD could 
oost up to 20 percent of the RDIRA effort. 

The Navy's Comprehensive Lona Term EnviroMlenu.t ~on. NaY7 (O F.&.N) contraCt was 
cti5cussed. The RACs were asked why they bid on these conlnlctl since they did 1110t !mow the 
cleanup effort involved. The RACs said that cost-plus (rather than li:l:ed fee) contnldina of 
CLEAN was a pl\.1$. They remarked that they would be better able to define the worlc: &lld pt a 
good price to perform a full s.cope of each task. As long as the deanup effort - on the base. the 
possibility of third parry liability was low. The closer to the site bou:!ldariCS, the areater the risk 
associated with a project. U ndcr CLEAN, each task is negotiated, and the c:onmaor can evaluate 
the risk Cor each task. Only one percent of the projectS in a CL£AN contract arc anticipated as 
being a problem. 

In a discussion of contracting strategies versus risk. the RAC representatives indicated that third 
parry liability is independent of the contract type. They did not look at li:l:ed price contn.c:U in the 
environmental area because there are too many unknOWDS and too muc:.h time and effort is spent 
in contract modifications. They wanted to be able to addn:ss, in the contract, the c::ue to be taken 
in determining the risk of the project. 

The RAC representatives were aslted, what percent~F of conlnlctl arc hiab risk' The respou.se 
was. that a tarae percentqe of enviroomental effort requires third party liability and therefore. is 
a hiah risk. One company representative indicated that his compaqy will1110t perform any 'WOrk 
without some Conn of indemnification. DdeDK costs for liability suits arc the bi& problem. There 
is no method of predeterminina bow juries .WI apportion com. 

The RAC representatives reiterated that they h.ave the ability to DCJOdate risb for commercial 
projectS. That abiliry does not currently exist in dealing with the DOD. lbey abo indicated that 

7 



• The discussion continued with the RAC representatives indicatin1 that a ne&Jipnce standard aists 
in CERCLA. and they W&nt a similv law modillcation for state ~.tv.$ and the Resource Conser
vation and RecoYCry Aa (RCRA). They do not desire strict liability to apply to them. The 
cverridinl issue is that the RAQ are concerned that they must assume responsibility l'or what thg< 
did not initially cause. The responsibility sbould be adjudged to the ptQple wbo put the waste iA 
the land. 

The DOD topic leader asked what the DOD could do to help the contractors. There were l'ou.r 
areas of potential cbange: the law, whicb would be matt difficult to cbanp; tile rerufations (DOD 
indicated that they would work with tile EPA to determine bow the reJUiations mi&ht be dw!Jcd); 
policy; and the FAR/contract (DOD indic:ated that they could directiJ impact tllese.lut two lllNI 

and ad!.icYC the quickest results). 

Indcmni5ca.tion of contnu:ton is now addressed iA Public: Law (l'.L) 11$-«14 and FAR 52-2l8.7. 
Under p .L 8S-S04, the contractor must identify tile natu.re o( the risk and then the Cootracdn1 
Officer must raise tile issue to the SCMCC Secrewy l'or authorization. To support mdcmni5c::atioa 
of contractOrs for enviroMlent risks would make each service's eftOrt unique. The FAR c::lause is 
based on radioactive material rislc:s and QC!udcs constNc:tion. A cba.np to the FAR appears to 
be appropriate.. but it would have to be based on a chanp in the law. DOD represcntadva 
considered that such a chan1e might be accomplished as 1 part o(the Defense ReauthotU::ation Act.. 

The following potential solutions were idcntilled l'or evaluation by DOD in response to the issues 
raised by the R.AC reprcsentati'ves regarding their risks: 

a. Ql.ange the laws so tha.t the RAQ are excluded u a PR.P. This would resotve the 
Federal issue. but would not rcsotve tile state issues. 

b. Revise FAR Sl-228.7 (and possibly FAR 28-311.2) which would Cltend the applicabil.iry 
of indemnification to contractor work done as a part of tile Defense EnviroM!cntal Reston· 
tion Program. This would malte the Feden.l pemment tile defendant and the contractor 
liable to the government. (This may require a law change to a.ccomplisb.) 

c. Limit the statute oflimitations for contracton on cnviroMlental cleanup projects (after 
the statute of limitations, the government assumes full liability) and limit the contraaor's 
liability for a project (similar to the limit for oil spills established in the Oil Pollution Aa of 
1990). 

d. Limit the contrlloCCor's liability to that resulting &om tllcir ne&ligenoc. 

c. Nc;otiate the risb of 1 project witll the contractor and detcnnine an equitable 
distn"bution of the risk betwe-en tile contna.or and the perM!cnt u a pan of the 00t1tJ111Ct. 

t The DOD should specify standards of pncdce for a project to which the contraa.or 
must comply. 

1- A procedure for worltin1 out chanps u a result of unlcnown conditioas needs to be 
developed. Cost rcimbunable contf3ctinl and inocn~ cost and scheduling ,.,ere sugestc:d. 
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AMERICAN INSURANCE ASSOCIATION 
LAW DEPARTMENT 

March 28, 1991 

Joseph c. Oobes . 

1130 Cotv'«::ICYI Avenue N.W. 
SubiOQO 
WasNnglon. D.C. 20038 
I2Q2l 126-7100 

I2Q2l ~1211 'AX 

Director, Safety and Environmental Protection Division 
Designers & Planners, Inc. 
2611 Jefferson Davis Highway, Suite 3000 
Arlington, vicginia 22202 

Re: Minutes ot the Society ot American Military 
Engineers January Conference 

Dear Mr. Dobes: 

Thank you tor sending the draft minutes !rom the 
January 30-31, 1991 meeting o! the Society ot American Military 
Engineers. I vas pleased to attend and discuss the issue o! 
surety bonds for hazardous waste cleanup projects. As we 
discussed on the phone recently, I have only a !ew comments on 
the draft minutes, and you took care of the specific items while 
we spoke. 

However, I also have a general comment which I wanted 
you to have in writing for the record. As you may remember, I 
vas unable to stay for the entire program, and thus, missed the 
creation of the recommendations and potential solutions contained 
in the minutes. All o! the recommendations and potential 
solutions developed by the attendees of the conference are 
excellent ideas. However, I vas concerned that surety vas not 
specifically included in some of the comments. 

For example, recommendation "e" states that •The DOD 
should reimburse the RAC for insurance costs or indemnity the RAC 
if insurance is unavailable.• Tbis is an instance where the 
RAC's surety should specifically be included in the 
recommendation. Just such a provision is part o! the Superfund 
amendment passed last year, and has been essential to the 
increase we have seen in the availability o! surety bonds tor 
those contracts covered by that amendment. The ideas contained 
in the recommendations should apply equally to the RAC and its 
surety. 

The potential solutions also refer only to the 
contractor, while applying the solutions to the surety as well 
will be necessary to increase the sureties' ability to underwrite 

~R.O"HARE .,.. __ ..osEI't4 W.IIAOWN, JR. 
..:::1: QocMIMI Ill 

R:IIIEIIT E. VIGJ..EY -
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Page 2 

bonds tor these types ot projects. Thus, it is my recommendation 
that the potential solutions be amended to read as follows · 
(underlined portion is the proposed amendment): 

a. Change the laws so that the RACs AD9 
their sureties are excluded as a PRP. This 
would resolve the Federal issue, but would 
not resolve the state issues. 

b. Revise FAR 52-228.7 (and possibly FAR 28-
311.2) which would extend the applicability 
of indemnification to contractor ~ surety 
work d~ne as a part of t.~e Defense 
Environmental Restoration Proqram. This 
would make the Federal qovernment the 
defendant and the contractor or surety liable 
to the government. (This may require a law 
chanqe to accomplish.) 

c. Limit the statute of limitations tor 
contractors and their sureties on 
environmental cleanup projects (after the 
statute of limitations, the qovernment 
assumes full liability) and limit the 
contractor's and surety's liability tor a 
project (similar to the limit tor oil spills 
established in the Oil Pollution Act of 
1990). 

d. Limit the contractor's and suretv•s 
liability to that resulting from their 
negligence. 

e. Negotiate the risks ot a project with the 
contractor and syrety who takes over tor a 
cen;•ac~o; anc deter:ine an equit&Ole 
distribution ot the risk between the 
contractor or surety and the qovernment as a 
part of the contract. 

t. The DOD should specify standards of 
practice tor a project to which the 
contractor or surety must comply. 

g. A procedure tor working out changes as a 
result of unknown conditions needs to be 
developed. Cost reimbursable contracting and 
incentive cost and scheduling were suggested. 
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Page 3 

These minor changes in the recommendations and 
potential solutions would express the necessity of protectinq the 
surety of a response action contractor to the same extent as the 
contractor. WithoUt this equity, it is most likely that bonds 
will continue to be difficult to obtain for all hazardous waste 
cleanup projects not covered by the Superfund amendment 
implemented last year. 

comments. 
can do to 
minutes. 

Thank you for allowinq us to submit these follow-up 
Please let me know it there is anythinq else which I 

assist you in putting toqether the final version ot the 

LMS/lmsjjdltr.sam 

cc: Captain James A. Rispoli 
Ms. susan sarason 
craig A. Berrington, Esquire 
Ms. Martha R. Hamby 
James L. Kimble, Esquire 

Very truly yours, 

<~ .a.~,~ JP2~ 
Lynn K. Schubert 
Senior Counsel 
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I. SllK!WlY 

The EPA and the U.S. Ar.y Corpe of En&lneera (•Corpa•) have eaperleneed 

difflcultiea in contractin& Hazardoua and Toaic Vette (HTV) cleanup projecta. 

The HTV cleanup induatry bas expressed concern that it could not obtain eurety 

bonds required as a prerequlaite for coapeting for remedial action 

eonatruct1on projects. It v .. reported that Treasury Departmant lieted 

corporate aureties, which provide the guarantee bonds for Covernment projecte, 

bad t.poeed atringent liaitationa on the proviaion of perforaanca bond& which 

aaeure the government that the cleanup project vill be completed. 

Essentl.ally, the bonds guarantee that the eurety vill either complete 

performance or pay the Government f.ta costs associated vitb completing the 

project to the limit of the penal amount of the bond. Varioua contracting 

industry fir.s etated that they have not been able to eecure bonding for some 

projects. Those that have obtained bonds had a difficult tlae doing ao, and 

aome firms that had obtained bonds for previous projects vera unable to obtain 

bonds for a subsequent project. The aurety industry indicated ita reluctance 

to guarantee performance on HTV projects priaarily because of ita concern for 

possible long·ter. liability eaposure and changing state·of·the·art design 

requirements associated vith aueh actions. 

Tbe EPA and the Corps commissioned the Institute for Vater Resources to 

gather information on the aubjeet; to analyze the data to determine the extent 

of the existing bonding problems; and to offer recommendations vhlch could be 

t.plemented in an effort to alleviate problems noted. A aurvey vas conducted 

of Corps district offices, the HTV cleanup industry, aurety finas, and trade 

.,.aociations, to deteraine the extent and nature of the proble11. A fev survey 

activities extended to EPA and atate offices involved in K!V vork. 

Tbe et\ldy exa~~ined 24 ongoing uaedial action and e.-plated Corp• HTW 

eonatruction contracta. Statietica vere &&thered from actual Corpa recorda on 

the contractor• and auretiea that participated in thee• contracta. In 

addition, a aa~~ple of the univerae of HtV contractors and sureties vas 

interviewed along with 1nduatry asaociation representatives. The reaponaea to 

tbeae interviews appear later in thie paper. They vera analyzed to arrive at 

eonelu.iona coacerniq iodwltty viev• and perception. of the •urety problea. 



... 
will be issued on the appropriate factor• to be taken into consideration in 

acco.,lishing thia analysis • 

• Analysis of the option of dividin& the project into vork ele•enta vith 

an appropriate level of bondin& in each • 

• Clarify the govern.ent's policy on indemnification of contractors and 

lt\11"aties • 

. To the extent of its authority, each governaent agency vlll define ita 

specific reaponaibility for the risk aapect of the cleanup project where 

appropriate (e.g. accept responsibility for performance speclflcationa) . 

• Tbe govera-ent vill specifically accept the responsibility for project 

design where the performance apecifications have been aet. 

Tbe thruat of this study vas epecifically centered on the bonding issue. 

While the stated problea of aany of the respondents vas bonding, the 

underlying isaue is the uncertainty about risk in general as it applies to the 

HTW Cleanup program. There is uncertainty by sureties and contractors 

concerning risk and liability. Surety bonds for performance, liability 

insurance and indemnification questions are closely related and difficult to 

separate vhen dealing vith HTW risk questions. 

There are tvo categories of options available to address these solutions. 

Firat, short tera steps can be taken lntern.ally by the Corps and EPA that 

lavolve revising internal agency procedures to alleviate the contracting 

probl-. Ch.anges to goven.ent-vide con..truction procureaent regulations, 

e.g. standard bond foru, should be pursued vlth the FAll CoUDCU. Finally,· 

lonaer tel:ll actlona coul4 'bot can:ied out vblcb cotw:entrata on potential 

legislative revisions to the liability and inde.nlfication provisions ln the 

superfUDd statute. 
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aeaourcea (lVk), a Corpa reaearch agency located at Fort lelvolr, VA, vaa 

aelected to do the atudy. The 1tudy vaa lnitlatad ln late November 1989. lWR 

conducted a earle• of personal and telephone interview• of HTW lndultry 

contractora, aa vall aa HTV lnduatry associations. In addition, personnel 

froa insurance and 1uraty indu.try firaa, aurety a1sociatlons, 1tate1, EPA, 

and the Corp• vera lntervleved about the i11ue. A liating of the interviewees 

appear• in Appendix A. 

The intervieveea vare questioned regarding difficultlea experienced in the 

HtV bonding araa. They vera also aaked for their vleva on the nature and 

.. cnltude of any bonding probleas and requeated to provide auggeatlons on 

actiona that could be taken to rectify tha eltuation. IWR also gathered 

reference•, auch as •e•lnar papers, lettera of concern to various agencies, 

teatt.ony before Congreaa, government foraa and regulationa, and other 

relevant documenta. A bodY of background 111terlal concerning the proble11 vas 

assembled. The aeudy also collected lnfor..tion concerning contracting for HTY 

cleanup, ln particular infor..tion regarding the difficulties in the 

acquialtion of auraty bonda by contractors. 
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table 1 

ACT 

STADJIES AND REGUJ.ATIONS P£RIAU!INC TO HTW CONTRACTINC 

PESCJli PTIQN 

Killer Act 
Construction 
Contract &onding 
RequireJUnt 

KcNamara·O'Hara 
Service Contract 
Act (SCA) 

Davis·Bacon Act 
(Dl\6) 

Comprehetu~ive 
Environmental Res· 
pon.se, Coarpetu~ation 

and l.lability Act 
(CER.C'l.A), as uen· 
d.ed by Superfund 
Alaendlllents 6o 
Reauthorization Act 
(SARA) 

Federal Acquisition 
Regulation (FAR) 

Requires Federal agencies awarding construction 
contracts to utilize pay.ent bonds to assure that 
the pri~ contractor pays his subcontractor• and 
perforaance bondl to suarantee completion of work in 
accordance with the contract •pecificationa. 

Defines the typu of activity clau1fied as service 
contract• for the purposes of Federal government 
procure~nt. 

Applies to all Federally funded con.struction projects. 
Designates the Secretary of Labor as the sole 
authority on the classification of wage rates for 
construction project•. 

CERCLA enacted to eliminate past contamination caused 
by hazardous substances pollutants or contaminants 
released into the environment. Authorizes EPA to 
recover cleanup coats. SARA enacted to strengthen 
CERCLA and tighten cleanup target dates. Requires use 
Davis·lacon wage rates for construction projects 
funded under section 9604(C) of CER.Cl..A. 

Pursuant to the requirements of Public Law 93·400 
as amended by Public Law 96·83: provides uniform 
policies and procedures for contracting by Federal 
executive agencies. 

The procedure for obtaining performance and payment bonds from individual 

or corporate sureties for HTW cleanup contracts is incomplete without 

e1aaining the background of the bonding require~nt. The 1935 Killer Act 

apecified that all construction contract• by the Federal Government would be 

covered by perforaance and pay.ent bonds. The purpose of the performance bond 

Ia to insure that tha project is ca.platad in the event that the original 

contractor 4efaulta. 

The raquire .. nt for perforaance bonds varies with each project and is 

affected by the type of project bein& undert&k.en. A bond h required by the 

Killer Act on all fized-price construction contracts over $25,000, but .ust be 
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the project. The Corps of Engineers is very sensitive to avoiding disputes 

with DOL arising from failure to use construction wage rates. EPA is equally 

concerned that the proper rate be used by the Corps. 

1. Miller Act Consttystign Contrast Bonding Requirements. In order to 

fully address the performance bonding requirement and its relationship to the 

contracting industry, we must first examine the Killer Act. The Miller Act 

requires performance and payment bonds for any contract over $25,000 for the 

•construction, alteration or repair of any public building or public work•. 

P&P bonds are. required on all FFP construction contracts and/or delivery 

orders over $25,000. The percentage needed for performance bonds is flexible. 

However, these bonds are not necessary for cost reimbursement contracts and/or 

delivery orders. The level of bonding required is determined by the 

Contracting Officer based on the level of risk associated with the project and 

the resulting need to protect the Government's interest. The performance bond 

guarantees the Government that the building or work will be completed ln 

accordance with the teras and conditions of the contract or the Government 

will be compensated. The payment bond guarantees that subcontractors and 

suppliers of the prime contractor will be paid for their work. Performance 

and payment bonds are usually issued by the same surety for a particular 

project. These bonds protect against contractor non-performance. They are 

not intended as insurance for contractor actions which may prompt third party 

liability suits, or as a substitute for pollution or any other type of 

insurance. A third bond, generally required by agency or acquisition 

regulations where the contract solicitation is a formally advertised sealed 

bid, is the bid bond. The bid bond protects the Government by providing a 

penal amount that vill be forfeited by the surety of the lowest responsible 

bidder if the bidder fails to accept the award or to provide the required 

performance and payment bond& after award has been aade. Bid bonds generally 

are provided by the same surety that provides the performance and payment 

bonds for a particular contract. The surety's decision to issue the bonds 

appears to be controlled by the contractors bonding capacity and its analysis 

of the risk associated vith each particular contract. Hence, it vould seem 

that difficulties reported in contractors' ability to acquire bid bonds are in 

fact directly connected to the aa.e factors causing those contractors 

inability to acquire perforaance bonds. 

10 



' . 
' . ... Inaa.uch aa the acope of poaaible aervice contract• ia extensive, aection 

7 of the Act liata apecific contract& outaide the Act. Included among theae 

exeaptiona are contract• for •conatruction, alteration and/or repair, 

includin& painting, or decorating of public building• or public worka.• While 

DOL'a regulations (29 CFR 4.130) contain a nuaber of illuatrative aervice 

contract&, none of thoae liated relate apecifically to environaental 

reatoration (KTW) project&. 

The prln;ipal purpose eaphaaia ia key inasmuch as a contract aay be 

principally for aervices, but •ay at the aaae tiae involve aore than 

incidental construction. 

Exiating DOL regulations do not define incidental construction. Guidance 

on thia iasue, however, aay be derived froa advisory memoranda issued by the 

DOL'• wage and hour administration relating to construction projects comprised 

of different categoriea or achedules (building, heavy, highway and 

residential). Aa a general rule, DOL adviaes contracting officers to 

incorporate a aeparate achedule when such work is more than incidental to the 

overall or predo•inant achedule. •Incidental• is here defined as less than 

20' of the overall project cost. DOL notes that 20\ is a rough guide, 

inas.uch aa ite .. of work of a different category may be sufficiently 

substantial to warrant aeparate achedules even though these items of work do 

not apecifically ..aunt to 20• of the total project cost. This same rationale 

aay apply to contract& involving aervices and construction. 

under auch circuaatancea, both the SCA and the Davis·Racon Act (see belov) 

aay apply. In thia regard FAR 22.402(b)(l) preacribes that the D&A will apply 

when: 

a. Tbe conatruction ia to be perfor.ed on a public building or work. 

b. Tba contract contain~ apecific raquireaenta for a SubStantial 

_.ount of conatructlon work exceeding the aonetary threahold for application 

of the DBA. Tba ten aubatantial def1nu the type and quantity of the 

conatructioa -rlr. AM not Mrely the total value of the construction work u 

cQIIPU•cl with the tatal contract value. 

12 



these activitiea atandlng alone aay be properly characterized as construction, 

alteration or repair of a public vork. 

Section 9604(C) of CERCLA also apecifically stipulates the vage rates to 

be paid on Response Action Construction project& era to be as deterained by 

che Secretary of Labor ln accordance vith the Davis-lacon Act as follows: 

•sect. 9604(&)(1) All laborera and .. chanica eaployed by contractors 
or aubcontractora in the perforaance of construction, repair, or 
alteration vork funded in vbole or in part under this section ahall be 
paid vas•• at ratea not leaa than thoae prevailing on projecta of a 
character aiailar in the locality as daterained by the Secretary of 
Labor in accordance with the Davis-Bacon Act. The President shall not 
approve any auch funding without firat obtaining adequate assurance 
that required labor standards vill be aaintained upon the construction 
vork. 

(2)The Secretary of Labor shall have, vith respect to the labor 
standards specified in paragraph (1), the authority and functions set 
forth in Reorganization Plan Numbered 14 of 1950 (15 F.k. 3176; 64 
Stat. 1267) and section 276c of title 40 of the United States Code.• 

b. The essential point of the foregoing discussion of the Service 

Contract and Davis-Bacon Acts is that although the public policy objective 

(labor standard protection) of the stacutes are siailar, there are significant 

differences between the two vhich affect the cost of doing business. Clearly. 

the DOL's authority to require contracting agencies to retroactively modify 

contracts to add one set of wage rate provisions and/or delete another, vill 

have consequences for project costs. In viev of DOL's authority to issue 

deterainationa as to vhat coapriaes "construction• for purposes of the DBA, 

there aay. also be consequences for the coverage and extent of the bonds 

required under the Killer Act. 

4. Syperfypd Starute. Inas.uch as considerable concern vas expressed by 

the aurery industry regarding its potential for liability arising fro• bonding 

of HTW projects, a brief discussion of the superfund atatute ls included in 

thla aection. The Coaprehensive !nviron.antal Response, Coapensation and 

Liability Act of 1980 (P.L. 96·Sl0)(CERCLA), coaaonly referred to as the 

Superfund lav, authorized $1.6 billion to clean up abandoned dyap sites. The 
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performance default on the saae beats aa auch inde~ification vould be offered 

to any remedial action contractor provided the aurety aaauaes aubatantially 

the same role aa the original contractor. so .. corporate auretiea point to 

th1a liability potential as the basis for their refu.al or reluctance to 

actively provide bonding for HTV vork. These auretiea urge that it be ••de 

clear that the aurety perforaance bond ia a suarantee of performance only and 

in no vay ia intended to serve aa insurance for potential third party 

liability suits. Likevise, they urge that the application of the Section 119 

inde~ification to the corporate surety involved in a HTV project be 

clarified. 

5. Federal Acquisition Rerulatioo. HTW contracts, like other Federal 

sovernaent procure .. nt procedures, are controlled by the Federal Acquisition 

Regulation (FAR). The Federal Acquiaition Regulation provides uniform 

policies and procedure& for all Federal executive agencies. These policies 

and procedure• define construction and other government procurement 

activities. In addition, they specifically define contracting instruments 

auch as performance and payment bonds (see Appendix&). The development of 

the FAR is in accordance vith the requirements of the Office of Federal 

Procurement Polley Act of 1974 (Pub. L. 93·400) as amended by Pub. L. 96·83 

and OFPP Policy Letter 85·1, Federal Acquisition Regulation System, dated 

August 18, 1985. The FAR is prepared, issued, and aalntalned, and the FAR 

system is prescribed jointly by the Secretary of Defense, the Administrator of 

General Services Administration (GSA) and the Administrator of the National 

Aeronautics and Space Administration (NASA). These agency heads rely on the 

coordinated action of tvo councils, the Defense Acquisition Regulatory Council 

(DAR Council) and the Civilian Agency Acquisition Council (CAA Council) to 

perform thia function. Agency heads are authorized to independently issue 

agency acquiaition regulation& provided auch regulations implement or 

aupple .. nt the FAR. 

&y definition, the ter. •acquiaition• refera to acquiring by contract vith 

appropriated funda auppllea or aervicea (lncludin& construction) by and for 

the u.e of the Federal soven.ent throu&h purchaae or lease • • whether the 

aervicea or auppllea are already in exietence or .uat be created or developed, 

deDOnstrated, and evaluated. · Acquhltloo be gina at the point v'hen agency 
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Bid Infot'lMtion IUd Open Project Project 
Date Size Date 

Avard ,._,unt/ 
Gov. Eatiaate lA lB lC 

Hish lid/ 
Lov lid 2A 2B 2C 

MUIIber of lids 3A 3l 3C 

2~ Analysis •nd Fipdfngs. 

a. i4tip of Avard Prlec to Governgent Estigate. Chart lA illustrates 

the trend in the ratio of avard price to the government estLmate over the 

atudy period froa 1987 to 1989. The ratio of avard amount to government 

estiaate rose from .8 to 1.2. In addition, the ratio of avard amount to 

government estiaate tended to increase vith the size of the project, as shown 

in chart lB. The type of remedy that vas utilized also affected the 

avard/estiaate ratio. Avard ratios of 1.3 were observed for the vaste 

containment projecta, on the average, as opposed to .85 on the other extreme 

for alternative water aupply projects as displayed in chart lC. The remainder 

of the projects vere around the 1.0 area. The conclusion drawn from this 

infor.ation is that there is a tendency for large projects to run at a higher 

ratio of award/estimate and through time. This tends to lend credence to the 

fact that there is e tight market for HTW contracts. 

b. Hich to Lpw Bid &atio. An analysis of the contract data indicated 

that out of the 24 projects four contracts involved situations vhere the 

initial bid winner vaa not awarded the bid due to inability to secure bonding. 

These four contracts totaled about $31 aillion. $3.9 aillion additional costs 

vere incurred becauae of the neceasity to utilize the next lowest bidder. 

This vas an average of a 14\ increase in costs for the four contracts. The 

ratio of high bids to 1- bida baa beeu found to drop froa around 2 to 1 in 

1987 to 1.3 to 1 in 1989 as illustrated in chart 2A. The range of bids also 

tends to decrease vith the si:l:e of the project. Chart 211 1hova thb tendency. 

The hish·lov bid ratio also variea by the cype of project. The collection and 

disposal of vaate products baa a large variation io the ratio of the bids 
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Deletion of the handling of hazardoua aaterial in the firat phaae of the 

project and 1hifting it to the aecond phaae and deletion of a teat burn of 
cont&ainatad aoil, thua reaovins the auretiaa• objections to bondina the 
flrat phue. 

The vritin& of aeparate bond aareementa for the tvo project ph•••• and the 
preciae definition of vbat liability ia covered by the performance bond 
and the time limits of liability. 

Reducing the dollar cap on the retainage for the last phaae of the project 
from $6 aillion to $2 aillion and reducing the time the retainage ia held 
from 60 to 18 aontha. 

Giving the surety the riJht to chooae the option of whether to complete the 
project or forfeit the bond if the contractor defaults on the performance 
bond. 

Providin& the requirement& for the surety to obtain indemnification in ease 
of contractor default and the surety assuming project completion. 

d. pistribution of HIY Contracts. There is considerable variation in 

the distribution of contracts among HTW contractors. ln the Kansas City 

Diatrict, about 400 firma are on the bidders' aailing list for all 

construction, including HTV contract&. In 1987 through January 1990, 24 

contractor• competed in the HTW program, and 14 received contracts. According 

to Corps District personnel, the aame few companies continually appear in the 

final bidders' lists for HTW contracts. 

Charts S and 6 list the contractors that have worked on Corps HTV 

construction projects and their aarket share of the total competed Corps HTW 

outlay or activity. Five contractor&, individually or in partnerships, have 

received 78\ of the HTW contract dollar• (Chart S). Five of the 14 firms 

obtained about S8\ of all the project& (Chart 6). The firms receivin& awards 

are, for 

general. 

to do the 

the .ost part, large firma with experience in waste handling in 

They are not the only firma vith the qualifications and credentials 

work, nor are they the only firm. that have expreeaed intereat in 

the hazardous and tollic vut:e project&. There are u.ny contractors interested 

in participatin& in theae projeeta. There appean to be leaitf.Jiate concern 

that contract in& impediMnta, ew:h u bondin&. aight leuen further the 

Governaent'a ability to expand contractor participation. Contracting 

t.pedt.enta .vat ba carefully co~idered aa to their relative a1an1ficance. 
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• TABU 21 

COILPS ll'l.'V CONTIACTS 

COST OF PROJECT COMPARED TO GOVERNMENT ESTIMATE 

NUKIIER OF Ill DS PER PROJECT 
-··········-···--·-··--··· 

liP COVT AllARD AVARD AMT NO. 
DATE St PROJEct NAME Pli.OCRAK EST AMT /COVT EST liDS .. ------·-····-·····-······-··-·····-·-·-··-·-····-····---·-······ 

6/04/87 PA Laclt&vanna Refu.e SF 23.0 15.9 0.7 7 
3/23/88 KA NYanza Chemical llaste Dump SF 13.0 8.6 0.7 13 
5/17/88 KA Charles George Landfill SF 15.0 15.6 1.0 6 
6/07/88 NJ Lang Property SF 4.1 3.6 0.9 6 
6/07/88 NJ Ketaltec Aerosysteas SF 3.5 3.4 1.0 s 
8/02/88 OH Nev Lyae Landfill SF 12.0 13.7 1.1 s 

10/06/88 PA lruin Lagoon SF 5.0 4.0 0.8 s 
10/12/88 PA Heltva Landfill SF 4.7 S.4 1.1 8 
10/18/88 IN Lake Sandy Jo SF 2.3 2.4 1.0 3 
11/16/88 NJ log Creek Fara SF 14.0 14.0 1.0 4 
12/06/88 CA Del Norte Pesticide Storage SF 1.3 1.2 0.9 11 

2/02/89 NJ Bridgeport Rental/Oil Svcs. SF 42.0 52.5 1.3 s 
3/28/89 NJ Caldwell truck Co. SF 0.2 0.2 0.8 9 
6/22/89 NH Lipari Landfill on·site SF 21.0 15.8 0.8 4 
7/11/89 MD Kane & Lombard St. Drwu SF 4.0 4.5 1.1 1 
7/24/89 NY llide leach Development SF 15.6 15.6 1.0 2 
8/01/89 KS Cherokee County Storage Tanks SF 0.7 0.6 0.9 2 
8/0l/89 DE Delavare Sand/Gravel Landfill SF 1.2 1.5 1.3 3 
8/02/89 Rl Western Sand & Gravel SF 1.0 0.9 0.9 9 
8/23/89 KA laird & McGuire SF 9.6 11.3 1.2 5 
8/31/89 NJ Montclair V orange Sites SF 0.2 0.2 1.0 3 
9/06/89 MD S.Kd.llood treating SF 2.0 2.6 1.3 7 
9/19/89 NJ Helen Kramer Landfill SF 36.0 5!>.7 1.5 4 
9/19/89 PA Moyers Landfill SF 25.0 28.0 1.1 4 
......... ,.. .. - ----·-·--··----···------··-··--···-··~·--·-·-·-···--------·--·----

TOTAL: 256.4 277.2 1.12 AVG. 

$1,000,000• 

SF- S'Ul'ER.FUND 
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This had particular concern to contractor• that had been awarded large, 

indefinite delivery contracts. They feared that 1ureties •i&ht u1e the total 

contract .-xi.ua, rather than actual work orders issued, to compute their bond 

capacity li•itation. 

Tables 2A·C illustrate the experience of the Omaha and Kansas City Corps 

districts. There were a saall n~er of bids received on aeveral HTW 

projects. This low nuaber of bids is not necessarily due to the lack of 

interest in the projects. According to several HTV organizations interviewed, 

including the Hazardous Vaste Action Coalition, Environmental Business 

Association, Associated General Contractors, National Solid Vaste Management 

Association and the Remedial Contractors Institute, the key factor 

contributing to lower competition for soae HTV projects is the inability of 

aany contractors to secure bonding. It should be noted that in many cases 

flr.s cannot obtain bonding despite a proven history of competence in doing 

such work, strong financial assets and profitability and sound leadership and 

experience in the fir.. 

In some cases it vas reported by both contractors and government 

contracting agencies that projects have been delayed due to the shortage of 

contractors who can obtain bonding and related surety problems. Contracting 

representatives for both the Corps and the states advised that they have had 

administrative delays as a result of contractors not being able to obtain 

appropriate bonding. This additional work has resulted in the slippage of 

project schedules. 

The resulting ahortage of qualified firaa that are able to consistently 

arrange surety bonding aay be reflected in higher costs to the government. 

Bonding'• llaitation on competition, vith only four or five final bidders in 

aany cases, .. y hsve resulted in higher contract bids than would otherwise be 

expected. Table• 2A and 21 illustrate the experience of two Corps diatrl~ts 

in bld prlcea and nuaber of biddera. 

Saaller contractor•. in particular, aay be screened out of the HTW cleanup 

pror;r .. aarket due to their lcablllty to ••cure •urety bondin&. Several 

contractors stated thst they do not h8ve the extensive financial equity 
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auret:)' co..unlty. Bondln& coapanl .. perceive that. the et.at.e of t.achnolo&Y of 

the 11tv cleanup proc .. e b con&tantly ch&n&ln& and vary &llbi&UOu.t. It 1a their 

opinion that. Utt.la 11 lr:novn about the adeqll&cy of the t.achnolor;y althar 

concarnln& 1-dlat.e or lon&•t.ar-. ellparlanca. Tacbnolo&Y aay evolve that 

render& the pre1ent. aethod intdeq~~&te. Suretl•• are concerned that thh uy 

leave the d .. tpr-builder potandally Hable lf the present Kl'V baal cHute 

contl.DWII. 

c. surety fir.~ have etated that. the preeent unfavorable le&al 

anvlro.-ent., vlt.h vldeepread lltlaat.lon and large avarda, baa ud.e ln&urance 

coapaniee very cautiou.t about ln&urlns H1V project&. Although vocal in their 

aaaenlorw that they not be treat.ed u a aubat.itut.e for lnaurance, they fear 

t.hat by bond1q aucb vork they uy 1n the future be &ought out ba~ed on a 

legal theory vhlch would treat thea aa lf they vere lnaurance. Tbe cauae for 

liability, auch as the appearance of a disease 20 or aore years after exposure 

to to1 ic aubatancea, leads to a vary uncertain aituation for suretiea. 

d. According to the 1urety firaa int.ervieved, t.oxic tort litigat.lon 

feacurea are an t-portant reason for their preaent. reluctance to participate 

ln the MTW cleanup field. In the toxic tort arena a very lon& ti.- period (10 

or 20 yeara) bet.veen exposure and develop .. nt of injury is typical. Unlike 

other prot.otypieal injury situation&, to&ic liability involves long time 

perlod.ll' bet.veen the alle&ed exposure and the discovery of dall.ages. Since 

t.bie litl&at.lon take& place ln state court.1, the indemnification under SARA 1• 

not. helpful, nor leaally blndin& on the at.ates. 

•. lnaurance. Tlw Hazardous \lute Act.ion Coalition, &D orsanb:ation 

ca.prl .. d of tethllical conault.in& firaa ln the HT\1 field, alOfl& vith Karsh and 

KcLai!IID&ft, a larie ilaurance broker, bald • -•t.in& 1n \luhin&tou, D.C. on 

Sept.-ber ll, 1919, in vhlch a earl•• of 1paakare out.llned the ln&urance and 

lndelllllflcation probleu confront.ing the coat:ractlng loclu.ltry. Tbe collected 

paper• of thll .. atln& are ant.lt:led •Pollution Irwurance/Inde.nlflcation 

te•ua• for ~n&in .. ra iD Ha.zardoul \lut.e Cleanup•. The papen poiCit out that 

the preaaat. luuranca cover•&• b DOt adequate ln aany arau. Tbey alao 

u:pree• the luuranca loclu.ltry' • concern that. pot.antlal lltl&&tlou 

uncere£1ntiae play a ujor part ln t.helr dacl•lona to foreao provldin& 



by the courts as the insurer of last resort or a •deep pocket.•• This 

unknown risk has led so .. corporate sureties to forego involvement in the HTV 

aarkat. Surety bond producer• that have aade such a decision indicate that 

they vould be aore likely to participate in the aarket if the applicability of 

SARA indemnification to the surety vas clarified. Moreover, that the 

performance surety bond be clearly represented as being intended by the 

Covernaent solely as a cuarantee of perforaance by the contractor and not in 

anyway as protection for the contractor's tortuous injuries to third parties. 

f. Greater risk to Government. In response to claias by so-. 

contractor interests that bonding could be substantially reduced for certain 

categories of HTV vork, surety sources stated that risks of non-performance 

increase if construction contracts are awarded either without surety bonds or 

with lover rated surety performance bonds. Surety officers contacted in the 

survey pointed out the trade·offs involved risks to the government if surety 

bonds vere not used on projects that normally would be surety bonded. They 

emphasized that surety firms perform a valuable service for the government in 

screening out potential problem contractors froa the pool of contractors 

competing on government construction projects. 

g. Indemnification. The sureties and contractors have listed many 

perceived problems with the present SARA1 indemnity law. There is 

dissatisfaction over the amount of indemnification coverage, as well as the 

extent of the coverage and even vhat events are indemnified. Sureties find 

that the definition of vbat is the aaximua dollar coverage of the indemnity is 

not specific. CERCLA sets the upper limit of the indeanification amount as 

the funding that is reaaining in the Superfund account. However Section 119 

says •If sufficient funda are unavailable in the ... Superfund ... to aake 

payments pursuant to such indemnification or if the fund is repeated. There 

are authorized to be appropriated such aaounta as aay be necessary to aake 

such pay.ents. Suratiea and contractor• are of the opinion that such 

liaitation on indemnification .. y prove inadequate in the future if there are 

liaited fund& available in the Superfund account at the ti .. indemnification 

reque1t1 ripen. The EPA is preaently addreaaing the liait on indemnification 

problea in proposed draft suidelines for t.pleaenting Section 119 of SARA. 
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conclu.ive, indicate a pattern of COD?etition in the field that ahov1 a 

li•itad availability of eligible contractor•. The expandin& HTW cleanup 

require .. nt will exacerbate thia aituatton 

Belatlonabip of pro!eet type. Examination of the reletionthip of the 

ratio of avard amount to government eatiaate ahovs that tbe ratio ia 

acceptable, except for contain.ent projecta vhere the ratio vaa 1.3 to 1. The 

largeat apread for the variation of high and lov bide vaa in the project& 

involving collection and diaposal of vaatea, 2.2 to l, vhile the next areatest 

variation vaa for gaa venting projacta vhich ran 2 to 1. The heaviaat 

competition vaa evidenced in the average number of bide (7) received for vaste 

contai~ent project• vttb the next highest number (6.S) bids for alternate 

vater aupply projeeta. It ia noted that the average number of bids received 

for RFP's vaa only l, compared vith nearly double that amount for Invitations 

for bids. 

Contractors' proltct •arket shares. The ahares of the HTW cleanup market 

(24 Corp• projecta) are heavily concentrated in a relatively small number of 

contractor•. Chart 5 ahovs that three firas or joint partnerships have about 

60' of the dollar aarket of HTW projects and 5 of the 15 firms have 

successfully bid for about 58' of the total number of projects. The rest of 

the projecte are being apread among the remainder of contractors, some of 

vbich are quite large. While the total is atill small, the concentration of 

activity in a fev firas tends to persist and is not assuring to those aspiring 

to participate in the program. 

Sureties' aarket abares. Surety bond provider& are also unequally 

repreaented in the liat of aurettea aharea of the project pte. Five sureties 

or aurety coabinattona account for ll' of the project bond dollar• and five 

auretiea or cOIIbtnationt bonded 70' of the Corp• 24 projecu analyzed in the 

aeudy. Thia illuatratea the case that fev euretiea are lntereated in 

providing bonding for lTV project&. 

The foregoing experience preaentad tn the contracting inforaation fro. the 

Corpa ~aa City and Oa&ba Dlatricta retnforcea the &tory preaented by the 



level of riak doea not diaappear; it ia aerely tranaferred froa one entity of 

aociety to another. It la not reaJonable to expect private induatry to 

voluntarily participate in a high riak enterpriae unleaa a high preaiua ia 

paid. Many governaent prograaa are Jtructured to reduce thia uncertainty in 

new high tech and experiaental enterpriae• to a level that la aanageable by 

the private aector. 

Inde.nlfication, inauranee, bonding and contractuAl agreeaenta are all 

aechania .. to transfer riak. The preaent altuAtion in the HTV cleanup area 

bringa thb aapect of rhk, and vho -..t eu~.ae rbk.s for the nation'• 

cleanup, into focua. There h a need in the HTV prograa for the definition of 

the riak involved and the aaaignaent of each risk to the proper entity. 

Guideline• are neceasary to apell out and clarify the appropriate 

reaponsibilitiea that will be borne by governaent agenciea and those that are 

within the purview of private enterpriae. 

Indemnification ia a tool that transfer• the risks froa private industry 

to the government. One problea with indeanification in HTV cleanups is the 

uncertainty of coverage. It is not known at the tiae of bid openings whether 

coverage will be available to the contractor or the surety, and, if it is, the 

III&Xiaua aaount of coverage i• unknown. 

Another tool co.-only used to aanage uncertainty is insurance. Insurance 

presently available to contractors is inadequate. The IIIAXimua amount 

available ia .uch too low, the time period of coverage is too liaited, and 

third partiea are not covered. Thus, the transfer of risk to the insurance 

induatry 1a quite liaited. 

The bonding proceaa ia another way to transfer uncertaintiea fro• the 

covernaent. It ia a traditional way to transfer rlak ln the construction area 

where conatruct1on occur a over a lona tiae period and co-l taenta auat be aade 

for the entire project before the project can proceed. The traditional riak 

covered by conatruction perforaanee bond& wa1 that the project be c~leted ea 

deai~d, that the contractor asauaed reaponaibility durin& the conatructlon 

period, the v.rranty and the latent defect period. Probleu have arhen in 
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industry feara. The underlyin& lnduatry concern ~s risk to the contractor 

and/or the auraty. Factors affactin& risk include: indemnification, 

insurance and bondins. These risk factora influence one another, e.,., if 

indemnification la available to the surety, then bondina aay be aore readily 

available. No ain&l• action vill solve all the bondln& problems. Additional 

conclusions are listed below: 

The &overnaent ~t select the ~st appropriate acquiaition strategy 

early in the solicitation proceaa. Risk to sureties, contractors and the 

governaent ahould be considered in addition to other site requireaents. 

The &overnaent acquiaition strategy should address the need to make an 

early decision whether to use a service or construction contract. In soae 

cases, different contract types aay be used for different project phases 

vlthin the saae contract. Killer Act, Davls·B&con Act and Service Contract 

Act decisions should be aade on their .. rita and without regard to bonding or 

coat iaplicationa. 

Contracts should be structured, the type of contracts selected and 

bonding requtreaent• established, to appropriately protect the government's 

interests. These interests include: insuring that contractors capable of 

performing the contract remain eligible and that the selected contractor 

performs as promised. 

HTW cleanup agencies should explicitly decide hov auch performance 

bonding is required and hov that bonding should be structured. Normal 

practice ia to require 100' perfor.ance bonding fer construction contracts and 

~ero bonding for service contracts, although the contracting officer can 

select other percentages. Ve need to assure that the aeount selected is only 

that needed to protect &overnaent interests. 

Sureties only vent to assure that the reaedlal action contractor 

constructs what vas required by the plans and 1peclflcationa. They vish to 

avoid deslsn/construct contracts or contracts containing aajor perforaance 

specifications. 

Thera 1• a strons perception by the Lndu.try that difficulties vith 

bo~ 11 llaltln& co~etitlon. RA contractor• report that they have not bid 

projects due to unavailability of bonding. Sureties indicate that the risk is 

too lar&e. 
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V. OPTlOfiS EXAMINED 

A. ltmlODUCTION 

Discussion. conducted durin& the atudy with industry, contractor, and 

aovernment personnel raised several poaaible alternativea that •icht be taken 

to increate the availability of bonda to HTV construction contractors. These 

alternative• fall into two ceneral eateaories as follows: 

o Ngn·tc•l•latlye Cb•nc••· Internal Corp• and EPA non·le&ialative 

chan&•• in procedures related to contracting ttrategy and 

implementation of the authoritiea which each a&eney already pottesaea. 

o Leghlatlve Cb•ncn. ineludn revidons to regulation. which guide 

each aaeney but Which neither poaaessea the authority to reviae 

independently; revlaions to ezisting atatutea 10 at to, (1) eliminate 

requirement• that terve to leaaen the corporate aurety industry' a 

interett in bonding of HTV project• and, (2) to clarify that 

performance bonde are to be used only to asaure that the contractor 

vill complete all contractual requirements and are not a vehicle by 

which third party elaima aay be satisfied. 

Of the options available to the government to alleviate the bonding 

problem, aany are centered on the concept of aanaaement of risk by the 

aovernaent. Financial and physical risk exist in the cleanup process and the 

aovernaent needs to incorporate riak analysis into its planning process to 

examine the trade offa in coats and benefits of the transfers of these risks 

between governaent and the private aeetor. ln the ease of bonding HTV cleanup 

projects, the &overn.ent ~t examine the assumption of higher risks in non

performance of contracts for HTV cleanup against the cains of aore competition 

by the cleanup industry and the retultant lover price• for projects. 

lt should be pointed out that the bondin& co..unity aenerally doea perform 

a aervlee for the Coverr.ent contraetin& a&eney in lllkin& ita evaluation to 

bond a particular contractor. In lllkin& this decition, it carefully analyses 

the contractor'• financial and technical co.patenee to do the vork as vall as 
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Cove~nt. Thl• ahould be dona early ln the acquteltlon proceea to •••ura 

that the co.petltlon beneflte that al&ht be aalned by auch effort can be fully 

..xtatzed. The declalon of whether to uae a service contract or a 

conatructlon contract IIU.at be aada on their respective aerita and not on the 

~.pacta of aecurtna perforaaoce bondin&. A aeparate set of procedure• 1• 

required to eatabllah the bondin& requireaent. 

In .-king thh bondln& detenainatlon it h also !.portent to recognh;e 

that the surety co-.nlty's concern reaardin& the rbk ua0<.'1ated vith HTV 

work vlll probably lead to the aurety not steppin& forward to coaplete the 

project 1n the event of a contractor default. Consequently, it h likely that 

the Cove~nt will benefit only fr011 the auraty'a providing· the penal s1.111 of 

the perfora&Dee bond. The Governaent probably vUl stUl need to reprocure 

the work. Contractor• pointed out that sureties vere requiring eubstent1al 

financial commitments froa contractor• as a prerequiaite to providing bonding. 

Thla fact would tend to aake the aurety even acre inclined to buy itself out 

rather than assume the greater rlak burden aasociated vith ita takeover of the 

defaulted contract. The reality then appears to be that the performance bond 

1a prtaarily protecting the Government's financial &take in the contract 

rather than ita interest in not hav1n& to deal vlth reprO<.'urement upon 

default. 

In looking at the character of vork to be perforaed under an HTV contract, 

it aay vell be that the nature of the vork and the payment arrangements 

e.ployed by the Government aay provide a •easure of protection in theaselves 

that could warrant a lover bonding percentage. In the excavation aituatlon, 

and even ~re eo where we are dealing with incineration service vork, aany of 

the payment• to the contractor are auhject to its perforaing aatisfactorily. 

A default after partial perforaance require• that the Govert'IIHnt procure 

another contractor to continua perforaance. Thb default altuatlon, however; 

ta aubatantlally different froa that faced where ve are dealin& with a 

buildin& conatruction project. In the foraer case, the work to be COIIPleted 

1• relatively auy to dataraine. This 1a in aharp eontrut to the problem 

facin& the Covernaent vbara wultiple aubcontractora and coaplex design 

requirement• auat be deterained and t&keo into conaideration in e vertical 
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b. Require Increased Acgulaltlon Planntna. The contracting proceaa, 

including the bondin& iasuea, ehould be intearatad into a project acquia1tion 

plan. A:n analyda of the rhk trade offa to the Coverr.ent aay be 

incorporated into tha acquiaition plann1n& proceaa for HTW project&. 

Preaently tbe Federal Governaent requirea perforaance bonda to aaaure againat 

th• uncertainty of project non·perfor.ance on construction projacta aa 

aandeted by the Killer Act. The coat of this protection ahould approxiaate 

the coat of the potential non·perfor.ance riak in the lona run. Tbe trade 

off• of tbia riak aay be exaained in the acquiaition planning proce11 for each 

project. The proceea vill analyze the benef1ta and coata of the Government 

aaauaing elllbtly hi&her r1aka in project perforaance and the resultant 

beneflta and co1t1 of iaproving the co.petit1ve clt.&te for HTV contracting 

and the coruequent reduction in contract pr1cu. tbh uy involve the 

analyeia of aach phase of the cleanup and the appropriate level of bonding 

that would afford adequate protection for the Government'• interests and atlll 

encourage participation by the bonding industry. Careful examination of the 

contract alternatives, aervice contracts or construction contracts, should be 

carried out by an 1nterd1aciplinary te&a, •recommending• to the contracting 

officer, although final dispoaition vill be .. de by the Department of Labor. 

Keetings are being planned for early aummer 1990 berveen EPA, Corps and 

Department of Labor representatives to clarify the classification of 

construction and service contracts under the Davis·Bacon and Service contract 

Acta. 

coat type contracts should be given careful consideration where there are 

eignificant technological unknowns associated vitb undertaking an HTV project. 

It ie not in the prograa'e interest for the contractor to be required to bear 

an inordinate ehare of the riek. kequirina fixed priced contracts under such 

conditiona places both the contractor and surety in an unacceptable risk 

condition and would incraaae the coat to the aovern.ent aignificantly. 

Multiple contracta an another action vhlch could be considered by the 

Cove~nt durin& it• acquisition planning to llait tha risk potential for the 

bondia& c~ity. The approach -uld b. to etruc~• the contract 

require .. nta so as to lLait or isolate the activity requiring a surety bond 
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plan would place an a~iniatrative burden on tha project. If additional firma 

parelclpata, thara la a chance of reduced project coata. 

2. Cltrify Surety Liability. 

a. Background. Intervieva conducted in the courae of the atudy vith 

contractor• and auretlea focuoed on the real concern ln the aurety collllunity·· 

regarding the potential llablllty arialng froa thelr vllllngneaa eo act aa 

sueraneora for HTV projacta. Thla la conolatent vlth the auretlea' atand that 

thay are bondlng axecutlon of plano and apace, not project performance. Thh 

la a perceived danger, not one baaed on any particular court ruling lnvolvlng 

a aureey suarantee altuatlon. The percelvad llablllty arlaea froa potential 

thlrd party lnjury clalaa and an 111-deflned bond coverage completion perlod. 

The aurety'a concern for llablllty results froa the trend ln casea arlalng 

fro• the monuaental ubestoa lltlgatlono where the courts have sought •oae 

deep pocket to co-Pensata the lnjured party. In aoae cases, the courta have 

looked eo insurance coapanlea for ouch relief desplte the insurance lnduatry'a 

dlaclalaer of any liability under their pollciea. The aureties vlev 

the .. elvea aa alallar to theae altuatlons, vlth potential deep pocketa from 

which lnjured partiea aay aeek rellef. They recognize that they are not 

insurers of ouch lnjury, but have llttle faith that the courts vlll take note 

of the dlatinctlon between lnsurer and guarantor lf there is no other 

flnanclally viable party agalnst which a valid Judgement can be executed. 

The aurety coiiiiiYnlty, al.ailar to the insurance lndustry, uses a secondary 

aarket to apread the rlsk associated vlth any particular bond arrangement. 

Thla aecondary aarket has aade lt clear that lt ls not interested in sharlng 

the rlak asaoelated vlth HT\1 projects. ,.. a consequence, surety firms are 

aore and aore belng called upon to undertake greater rlak levels for such 

work. The lnaurance lnduatry reaponded eo the loaa of lea aecondary lnsurers · 

by vithdravlng coaplataly froa tha pollution llabllley coverage aarket. The 

auraty lndlutry, although atlll .. lntalnlng a reduced preaence. doea have 

certaln -abara of lea co-.nley which have followed the lnaurance induotry 

lead and choaan to vlthdrav froa providing bond coverage for ouch work. 
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c. Surety In4ewn1flcatlop. Another concern that neede to be 

clarified is the extent of indemnification, if any, that the surety vould be 

entitled to as a reault of providing bonding on the contract. Indemnification 

for remedial action contractor• perfor.in& HTW vork ia pe~ltted by 42 U.S.C. 

9619, provided that certain requirement• are .. t. Sureties queation the 

applicability of this indeaniflcatlon to thea. Since It has a aajor impact on 

the evaluation of the rlak for bonding such vork, clarification la needed to 

allov the induetry to adequately quantify ita potential long·ter. risk. 

d. penne bond c011plet:1op period. The government. vUl def1ne the 

point at vhlch bond co-,letion requlreaen~s have been fulfilled. This 

definition Ia v1th1n the authority of the procuring agenciea. 

Recently, in reply to a surety's concern over ita right to indemnification 

in the event of a default of the bonded contractor, EPA advised that the 

surety vould be eligible for indemnification if It elected to stand in the 

ahoes of the defaulted contractor and complete performance of the remedial 

action. A final deciaion hae not been aade as to bov this vill apply to a 

aurery that elects to take on responsibility for performance, but does so 

through lts procuring another contractor. It ia clear that this issue .ust be 

clarified vith respect to the EPA superfund projects. 

3. Indemnification Guidelines. 

a. !ack&roupd. There Is no defined limit of coverage in EPA's 

interim guidance on indeanification.that can be addressed vith certainty by 

aurety or contractor interests In assessing their potential risk. Likewise. 

the require.,nta that vill need to be aet to become eligible for the 

indemnlflcatlon are not co.,letely clear vith respect to the contractor. They 

are even -re &llblguou.s regardin& the eurety. These unknowns appear to 

exacerbate an already bad aituatlon and provide no incentive for Industry to 

.ove forward and co .. lt themaelvea and their aeaeta to eupport the program. 

It le unclear froa the data co.plled in the erudy the affect that 

clarification of thla 1••ue vill have on the •urety and contractor community. 

DOD, vhich has not prov1dad indemnification, for lta vork, has been able to 
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hazardou. and coaplex, aany project& uae proven •n&ineerlng principle& vhlch 

have a lon& hittory of uaa and acceptance. The extra .. caution on tha part of 

the aurety lnduatry, lialted number of projecta constructed and reluctance of 

auretlaa to becoae involved in HTV projacta, all -•h together to cauaa the 

aurety to assu.e each HTV project 1• the aaae despite the conalder~la 

variation in the typea of projecta. A number of project& are vater aupply 

construction alternative& that have no direct involve .. nt vith hazardoua 

b. Outreach Procrg. To overco .. thb lack of l.lndeutanding, the EPA 

and the Corpa could aponaor outreach effort• at..d at bringin& both auretiea 

and contractor• together for purpoaea of diacuaain& vltb induatry technical 

aapecta of different typal of HTW projects. The agenciel should also focus on 

the different lite conditions and various contractual proviaiona that can 

diltinguiah one lite froa another and the technical aspects of using state of 

tbe art technology. Vhlle not eliainating all i.lapediaenta to surety 

involvement, this could 10 a long vay tovard lowering the aurety industry's 

reticence to participate on soae of the leas co-,lex projects. 

5. Lipit Risk Potential. 

a. Background. Sureties expressed particular concern that the 

Covernaent not package its procurements, as design-build contracts including 

the use of performance specifications. In these cases, the surety is 

concerned that its risks are significantly enlarged froa the situation it 

faces where design has been coapleted and the contractor need only construct 

the deaigned project in order to satiafy performance. 

b. Clarify Contract Policy. The sovernaent ahould consider accepting 

design reaponaibility vbera perfor.ance apecificatlon requireaents have been 

.. e. Parforaance apecificationa are uaed to •~ extend in all construction 

contracts. Incineration and sround Vater treataent contracta have • very 

large perforaanca &pacification co.ponent and vlll raaain that vay. The 

1ova~nt vlll continua to allov contractor& to propoaa the coaplax aqulp.ent 

needed to .. et apaclfic alta traac.&nt requlre .. nta. Once the contractor ~ 

de-natratad that the equip.ent -•t• the parforaanca apacif1cat1on, the 
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• 1. Increaae the cover•&• for 1nde.nlflcatlon. Expand the type• of 

cover•&• for llablllty lnde~lftcation and aake theae available to the aurety 

aa vell •• the contractor. . 
2. E1tabli1h a dollar cap on HTV liability. 

3. Preeapt etate lav• coverin& etrict llablllty, and provide unlveraal 

indemnity. 

4. Amend CtRCLA and/or Killer Act to apecify that the purpo1e of 

performance bonds 1• to aaaure the &overnaant that the contractor vill 

caaplete all contractual requireaenta and obli&atlona. Perforaance honda 

1ball oot be a vehicle for third party liability clat.a. 

59 



' - • 

• 
EPA and Corp• repreeentativee ahould •eet vith Depere.ent of Labor to 

clarify the contract require•ente of the HTV pro&r .. and the relationship of 

these to the: Miller Act, Oavia·Bacon Act and related regulations. 

A progr .. of continuing review of contract action& vill inaure continued 

eo•pet1tion in the contractin& procese. 

tmphaais should be placed on appropriate aequlaltion planning which takes 

into conaideration all factora that relate to the coapetltivenesa of the 

contract aituation. 

2. Clarify Surety Liability Vndtr SABA. 

EPA ehould move 1 .. ediately to clearly define the extent to which it vlll 

provide indemnification coverage to aureties on HTW projects. Extending 

1ndeanif1catlon by the Federal government to aureties should be explored when 

they fulfill these eurety obligationa by atepping in and completing the 

project for the defaulting contractor. Presently this area is not well 

defined. EPA should also institute, in conjunction with the Corps, an effort 

to revise the present FAR performance bond form to deal vith the concerns 

raised by sureties on potential for third party actions looking to the bond 

for injury judgement recovery. A task force co•posed of appropriate personnel 

from both agencies should be established to vork on having this revision 

instituted for HTV projects. At the same time, each agency should require its 

internal procure•ent ele•ente to assure that wording is included in 

invitations and aolicitations dieclai•ing any interest by the Government in 

having the performance bond being available to cover third party injury 

claims. 

3. Indemnification Culdelinea. 

A nev lnde.nification clauae vill be laple .. nted by the Corps vbich vill 

aeeure the indemnification of HTV contractors in the event that they are not 

able to eecure adequate inaurance for fira fixed price contracta. Tbe 

inde.n1ficat1on will extend to third party liability by the aurety. 

4. Comgunication ylth lndustxx. 
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substantially reduce aany of the concerns of the •urety industry and 

contractor co.-unity in being involved vith Superfund reaed1al action vork. 
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_ .. APPEifDIX A 

HTV IONDING STUDY 

Lilt of Contacts 

·······-··············-····--······-~··················· 

John Staller 
Lynn Schubert 

Irian Deery 
Stuart JiMtock 

Dave Johnson 
Jack Mahon 
Gre& Noonan 

Chuck Schroer 
Valter Norlto 

San lunch 
Ji• Gibson 

Paul Lancer 
Noel Urban 
Gene Jones 

Jruce Anderson 
Nor~~ Spero 

Ausust: Spallo 
Joan Quop•an 

Steven Swlt:z.er 
Frank Bader 

Lee Fuerst: 
Donald Robinson 

Cathy Vant!tta 
X irk Wil Ua.aos 

Stanhy !Carlock 
Cary Henninger 

Ann Wright 
Rick Hdnz 
Mary lte lhorn 

George Wtschaan 
Richard Corrigan 

S. McCallie 
Jla Lane 

Peter Jlond 
Mike Yaces 

wnu ... Bodle 
Paul Nadeau 
Toa \/hahn 

Carl Edlund 
To• Jloahy 

John Herguth 
Terre klt 

Joe Turner 
John Danhl 

Organization 

Ill. Dept land Pollution ctrl 
~erican Ins. Aaan 
Assn. Genl. Contr/Aaer 
usn. Genl. Contr/Aaer. 
Assn. Genl. Contr/AIMr. 
CECC-C OCE 
CECC·C OCE 
CIMP-C OCE 
CIMP-CP OCE 
CtMP·ItS OCE 
CDU'-ItS OCE 
CEMP·ItS OCE 
CDU'-JtS OCE 
CEMRD-CT 
CEMRD·OC 
CEMRD-OC 
CEMRX-OC 
CEMRX-CT 
CEMRX·CT·IC 
CEMRX-ED·T 
CEMRX·ED-T 
CEMRO·CT 
CEMRO·CT 
CEMRO-CT 
CEMRO·ED-£ 
CEMRO·OC 
CEMRO·OC 
C£0RD-RS 
CEPR·ZA 
CEPR-ZA 
CH2M Hlll 
CH2M Hill 
Corroon & Bhelt 
Davy Corp 
tbasco Con.str. Inc. 
Environmental Bu.s. Aasn. 
EPA MQ 
EPA MQ 
EPA Rae Off 6 (Dalles) 
F!d.aUty & Deposit Co. 
Foster Vh .. ler Corp. 
Hazardous Waste Action Co 
Huntington Dilt. 
IT Corp 
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Addreu 

Sprincfield lL 
Washington DC 
Washington DC 
Washington DC 
Washington OC 
Washington DC 
Washington DC 
Washington OC 
Washington OC 
Washington OC 
Washington DC 
Washinston OC 
Washinston OC 
O.aha HE 
Omaha N£ 
Omaha N£ 
Kansu City MO 
Kansas City ItO 
Kansu City MO 
Kansas Cit:y ItO 
Kansas C1t:y ItO 
O.aha NE 
O.aha NE 
Omaha NE 
Omaha N£ 
Kansas City Ito 
Omaha NE 
Cincln.attl OH 
Washington DC 
Washington DC 
Washinton DC 
Denver CO 
Madison loll 
San Francisco CA 
Lyndhurst NJ 
Washingt:on DC 
Washington DC 
Wuhlng'ton DC 
Dallas TX 
Baltt.ore MD 
Clinton NJ 
Wuhin&ton OC 
ltuntinaton 'ltN 
Washington OC 
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CEillfiCAt( Of SUFfKIEMC'f 

1 Mctebr Cntifr. That tht ,.,.,,,, •umt>d llicttln i• ,_t..onelt)· kfto11rfl ro -.: •hat. in •t judl~tHt'l'lll~ uid '"'""it 
ropoa:tibl«. tfld quafi,td to K1 &I lvch: and lhat. to tfM tMtt vf MT .ftO•lcdal'. t:hc facu ttlftd b)' U•d hffft}" ift rh. 

fonaoi•l allda•ic .,. rftlc. 

1·-·-1 

INSTRUCTIONS 

1. Thit form sholl bo u••d whenever 1urotio1 011 
bonch 1o be executed ift coniiKtioll with Govonuftoftt 
controe11 o,. illdivicluol wr•lifl, 01 provided ill tOW· 
oming reoulaliOIII (- <l I Cfl 1-10.203, 1-lll.IO I , 
101.....&.5.3). Thero 1hoR be 1\0 deviotiOI\ from lhi• foml 
oacopl 01 so outhori .. d 1• .. 41 Cf• 1-1.009, 

101-1.110). 

2. A CDfporotion, portneuhip, Of other b!ltil\oll 
ouociation Of firm. 01 such, wm 1'101 b4: occept.cl en 0 

,.,..ety, ,.or wiD o portnor 1Mt occtpted 01 o ,.,...ty for 
co .. pottners or fot o linn of which h~ is o memb•. 
$tocl<holden of o corpotale principol """' 1Mt occc•pt..t 
at ,uretiet pro•id•d their quo1ificotion1 01 such or• 
;ftd.....,<l<tnt of lh•it stockholding• lh•roin. Ill orriv· 
ine atlho 110t worth figure ift lttm 7 on the foe• of 
thit offido...-it en itidfvtduol 1t.Jtety will not include ony 
financial int•rest he may hav• in the aueu of th• 
priMipol on tho bond which !hit ofr.davit wpp..,.. 

J. An i11di•iduol tu•oty shall bt o citizol'l of th• 
United Stat••, eacept that if the contract and bo"d ~ 
ore •aecut•d in ony foreign country* rh• CoMmon· 
woafth of ,.,.rta •ico, lh• Virgil'l loi<Ond•, tho Conal 
z.,... Gvam# or any other territory or poss•uion of 
tho Uftitod Stot••· ouch turety 110..:1 ""'Y IMt G per....,. 

nont I"'oi<hft! al lho ploc• of ueculi011 of the contract 
ond bond. 

<1. Tho indi¥iduol surety shon show not worth in o 
'""' not leSt !hoft lho pt~~Gity of tho band by oupply· 
i"ll tho iftformolion rtquired Oft tho fact hereof, 
u nd•r oath before o Ufttted $tate1 cotnminioner, a 
clerk of Q United $tottl ca .. f1, ... IIOtory public, or 
tomt olhet olficar ho•i"'ll a111hority to odmini•"'' oolht 
gonttally. If tho olt\c•r hao an officio! .. at, it oholl 
bo alf•••d. otht<witt tho proper cortillcoto 01 to hi• 
official ch<Orocter oholl be fumiol>ed. 
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.S. Th• cortillcoto of •uRiciOftey •hall IMt tignod by 
on offtc•r of a bank or tt\ollf coMpanyw a i~H.S;• or 
clerk of a court of record. o United Sto,., district at· 
totMy or commluicner~ a pottmott•r. o collector or 
d:ep;..ty collector of internal re..,enue, or ony other of~ 
ficer of the United Stotts occtplablt to tht dtpart· 
m•nt or estoblishm.M\t concemH. further c.nificate1 
i.howfn; oddfttonol anet1, or o new turety, may be 
required to OUt.trt ptotecfion of the Gowernment"t 

1nterett< Suck c•ttil;cctet "'"'' b• based on th• 
penona! .... 1tigotion of the cet'fifyiftg ofl\c.., at the 
r.m• of tt-e mokit\; th.,•of, ond t\Ot upon prior 
c•rtifKahQI'lt, 
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COIIIIOAATIIUIUT't!IUI tt:- tifWI4ill -· 1" .. I~ Of' "'C. ,~ ....... t,.JMIT 

• .......... ,. •• r. Corporau .. s..,.~u,.tt~ ... 
~ 

s,a/ 
Naimlhl • •• r. 

Tftllthl rr,,.,, ... ._. I STAT. Otr ... c. I~A·l~fTY I..IMfT 

... --... •• '· .. Corporatt ... ~,u,.hl 
I s,al 
~bi6 •• •• 

Tttlettl ,.,..,,..,, ........ 'STATt: VP tftiC. ~~A-II,.ITY Ut.IIT 

Q -... •• • • Corporvtt .. So.,.,_,,, .. Seal 

i -···· I. I. 
Tit .. ttt ,.,.._I -· 1s u~ O• 10oe:. 

1 
~A•''-'" '"'"''T --• ... •• •• Corpora It .. s;,no ..... , .. ... Seal 

5 -···· •• • • 
T~l•ttt ,.,..,,..., -· rT .. TE. g,.- INC.. 1~A-It,.ITV LlMIT 

... ...,.,_ 
,. •• •• Corporvu .. S,.""tur•tsl .. Seal « 
i N.tmetsl 6 I. ( T•NUI 

(f) pHI I ........ i$TATt: Of' t...C:. 1~A&It..iTY I..IMIT . 
........... I 

0 ,. •• i" Corpora It .. Sq\aN ... IS) ... Stal 
a: 

~ttl& .. i2 :> .. TH-.tll I ; rr.-· I 

INSTRuCTIONS 

t Th1s torm tS avtnorrz'!'d for vse .-,nen a btd QlJManry 11 reou•tta 
Any oev1at•OI'I from thr~ totm v¥111 reQUite the wtrtten aoprovai of 

tNt Adm•n,svator of General Serv•CI!'S 

2 lnSI!rt tn~ fuH le-~1 name and bUSIM'D -'drtss ot the Pr.nc~oat r, 
tf'\e soace d-ntgnatftd "Pnnc,caf' on tne face vi j'\~t torm Af'l 
aJthottZed g.erlQt"' Sl\ltl SJqn t:he t>of"d. Any pers~ Stqn•t\9 "'" I -reo· 
resef'\'Qtl\t. C.JCICI'fV te g., ., ltlOI'IWY~If\~facu <T";USt fuf'ntsf1 ~I· 
det\Ce of iut"'t•tv tf t1"tlt tepresentahve •s "'01 ' """'mDef' of the 
fit1"1"1. oartnerlh•P. or }Otnt '<11!f'!tvre. or If! ott·ctr ot the coroora· 

tton ,nvetved 

3. TN t>Of\C2 I'I\IV eaones peortfll sum • 1 c:-t'fC!nlJ91 of the b•d 
or•ce tt"' these c.a:ses. me bOr.d ""'v st.ate' ,...,.~.··· . .,~m d'un,u t.rt'hta
t•on te g .• 2CJII' of tN bid pnca bvt tt'C' •m0vnt f"'It to eaceed 

----- ""'' ..... ' 
• t.a) Corp.orauon• f&KUttnq tf\e bOnd IS ~·~··~ -:un •oc-eat on 
c:ne ()eo.lrtrnent ot tne Tre.-urv·t hst ot "uto,e<J toutet'ft .tnd 
r1"'ll...st «1 Wltntt'l tt;e hmltltton htted t'l«fttn Wnert ""Ote ~one 
.::oroor.ate suret'l ,, 1n"WOhred, ""''' t\llf'T\4tllt'ld ICld'tuts $1\111 Aocrut 
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1n me sctKes {$vtet>; A. Suretv B. etc 1 l"ltaoea ·c_:: . .:.Pc,.:..:. ~: 
Su~ETYHESI'" ln tne $Pace dest9nateo ""SURETY, 1ES· .;r- ... _ 

fac:e of the torm. ·nsert Qt'\ly the lener .oentdu:atn)f'1 .,. : .. t i .. '':'' -:~ 

tbJ Wt'lere '"Cilv•d~..>ll $.uteues are ,nvolveo, rwo o:>r ""Crt ~'!'s:.: .. 
SJO!t perSOt"\ ll'l•i e•ecute thto bond ~ c;orncleteo .::.·· Jd· · 

tt"'Qtlt~d>JJ:I Suretv !Standard Form 281. fOf' ucn •ndnr•>::-.t• i ... ·t:. 
ShaH accomoanv tf'lt bond The Go\fitfntnent .,.. .... *!Ou•'t ~"<'\~ 

sunu~~ to turn•sn JOChtlonftl Sub1ttlt"'t4at'"9 .ntor""lat~on con..:-e"•""' "'. 

t~r finiJI"'C4al c.Miabtht'f 

S Cor'Q:OtJt•cns e-.ecwtu.,g ~ borG $1\t!l •tt~~~ tf'\f•, ~~~-=f~·· 
SNil lndnnd~s Sf"1aU e•ecvtt the bOnd ()C)C)OSI~ t*'t ~o·: ~ ':: 
ratt ~~ ·, Uld iflall .l:ftu an .Jdhoa•vt teat ,f ~.e.;...,!eo 1"1 ·:. --: 

1\+tw Hal'f\CSI'hre, Of IJI"'V Otnef J\.lf!tdiCtiOf"l ttQ1.,nt •nq .tC""t'\.o! ,.J • 
~ 7 vot tf'\e n~ .-<! t1tft of fJICh ~ t.~gn~nq tr'l•1 :>Jt>C .. ~ .... 

KI.C~ O'OV•ded 

1 ,, ,n aQOhc.lt•on to ~t..at.S contracts. the te .. -t ~ c Jf': 

., bddef' · • lf\tll •f"Ct..,.,_ "DtO(')CIIYI' • .-<! · · otfetcr .. 

I'TANOAJI:O '0MI 24 ..Cit t•tv •·•~ 
.lol.f. .. _ ,.,_,. ..,._ ••• ~ .. , •••• ,.,.. 
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INSTRUCTIONS 

, Thti form tt autf'IOtltld tor ~ tn c::cnnctton with G~t 
corotrxu. My -ilnion ,...,.. ~~>is lar1'l'l will ~ .. ,,.. ""' ,..,,_ 

aoor<MII of ""'Adlftift.......,or of G.-.1 ~-

2. t~ N lllllloogll - .-.d buli,_ ~of 1N l'nnQOII '" 

""' """"" ~ ~-·· on N ,_ of 1N IQrm. M 
IUII'Qr1tlt-~ --~ "" 1N tiOI'CI. ,.,.,., _...., ""'"'"' I 
••c,.-•aon .. QIMIC>tY Co.; .. I" .mD"""t~l\..fKtl - """"" -· 
- 0 r .,.,_.,"' it - ,.,.._1:1_ it not a .,.,..,.. of ""' 
titm. 011 aoa,.<P. 01 io"'t -turll. or., otfew ot 1N "'"""',. 

bOI' lt'NOh«<' 

3 111 Cl>tOO<IItiOI'II -IINI 1N tiOI'CI a""'"* must- on ,.. o--t,.., of N r.......,·, list of 11>0"0-~ ..a 
"""-«~ K"1 *'~'" 'd"te litr~iOUOI'I lirtad ~- W!W'-. ""'t"e tl\a"' ()mit 

..,,_,.'- ...... "' is in.o.-. -·-- iOCio • Ifill!-
.,.. - !s.RtY A. $u111tY 8. n:.l - .. CORPORATE 
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REPORT TO CONGRESS ON LIABILITY, 
BONDING, AND INDEMNIFICATION ISSUES 

FOR DEPARTMENT OF DEFENSE 
RESTORATION PROGRAM AND 

HAZARDOUS WASTE CONTRACfS 

Office or the Deputy Assistant Secretary or Defense 
· (Envirorunent) 



Response Action Contracton' Liability Issues 

Regarding the Defense Environmental Restor<~tion Program 

Conclusions and Recommendations 

Conclusions: 

The Department of Defense (DoD} faces a major challenge to cleanup its 
contaminated sites quickly, effectively and without excessive cost to taxpayers. The 
DoD cleanup and remedial program relies on the architectural and engineering 
services and the design and construction capabilities of private sector remedial action 
contractors (RACs}. The RAC community expresses reservations about its members' 
future willingness to undertake this work for the DoD because of perceived uncertain, 
but believed potentially large, risk to their fll'ITIS inherent in DoD's remedial action 
work. In order to better understand the substance and basis of these concerns the 
Department of Defense has endeavored to work with representatives of the RAC 
community, other private sector contracting entities, as well as representatives 
knowledgeable about the practices and concerns regarding the insurance and surety 
sectors of the nation. The study concludes that contractors have the following deeply 
held perception of the current liability situation: 

RACs, because of joint strict and several liability under federal and state 
law, may be found liable when they are not at fault. 

The resulting probability of insolvency through imposition of liability 
without fault is uncertain and therefore unacceptable. 

RACs are unable to secure adequate insurance due to the 
insurance industry's reluctance to become involved where the 
risk is so uncertain and potentially large. 

RACs are also hampered in obtaining performance bonds required 
by the Miller Act for DoD construction contracts. Surety companies 
are reluctant to write bonds. The uncertain and potentially large 
risk for the situation has decreased availability and increased costs 
which are ultimately reflected in DoD's costs. 

RAC's believe they are assuming risks that properly go to DoD as the· 
generator of hazardous waste and owner of the site. 

These perceptions have serious implications for the continued progress of the 
DoD's cleanup program, as DoD may not be able to sustain rapid progress in its 
cleanup program without a heavy reliance on knowledgeable qualified contractors. 

The Department has also concluded the following as to the current status of 
response action contracting and the legal liabilities of the Department 



DoD is currently able to get adequate competition for our remediation 
contracts. 

Some well-regarded companies are not bidding on DoD contracts citing 
the risk issues as their reason not to compete. 

DoD is not able to determine, based on this study, what impact the 
contractor's perceived liability exposure is having on their bid pricing of 
DoD contracts. 

There is no evidence that quality of work on DoD contracts is being 
affected. 

The current liability picture particularly discourages contractor 
participation in innovative remedies as they place potential additional 
risk on the contractor. A contractor's prime defense to their perceived 
liability exposure is to use standard, conservative measures wherever 
possible, thus favoring an excessively conservative approach to 
remediation. 

RACs express a willingness to be liable for their failure to perforrn 
adequately on their remediation contracts. 

DoD as waste generator, facility owner, and overall manager of its 
remediation effort is and should be ultimately responsible for future 
problems associated with its remediation efforts, however, it should have 
a legal remedy against a non-performing contractor. 

As a waste generator and owner of the contaminated site DoD is 
in a different liability relationship with its contractors than EPA 
with its contractors. As such liability shifting rules developed by 
EPA for dealing with its contractors may not be appropriate for 
DoD. 

Private firms hiring RACs for private deanup work engage in risk 
sharing strategies with RAC contractors which may be adaptable to DoD 
contracts. 

Different types of remediation projects have different 
inherent risks and therefore may c.all for different risk 
sharing strategies. 

Appropriate risk sharing strategies should result in reduced 
deanup cost to the Department and the taxpayer, without 
increasing the ultimate risk to the treasury. 

Adoption of risk sharing strategies may require regulatory 
and legislative reform. 



R.ecommendations: 

Based on the foregoing conclusions, the Department is concerned remedial 
action contractors' perceptions may lead in the future to reduction in competition, 
escalation in costs, lowering of quality, and increased risk to the public. We are also 
very conscious that any recommendation we adopt for action or inaction, will have 
economic consequences. Any choice inevitably confers competitive advantage on 
some contractors and disadvantage on others. We must make sure we understand 
the nature and implications of the incentives and disincentives our choices imply. 
We must encourage responsible and professional behavior by our contractors. We 
must avoid creating incentives for behavior that diverts government resources from 
the primary goal of cleanup. Ultimately, whatever strategies we adopt should 
improve the Department's ability to perform effective cleanup in a timely manner at 
a responsible cost to the taxpayer. 

Based on information developed in. doing this report, the Department is 
implementing changes in its contracting strategies and policies within its control to 
resolve some of these issues. These include better acquisition planning including 
varying types of contract strategies, reducing amounts of bonds required on 
construction contracts or use of rolling or phased bonds, allowing irrevocable letters 
of credit in lieu of bonds, and retaining certain work elements under DoD control 
(e.g. signing hazardous waste manifests). The environmental and engineering arms 
of the military departments will continue to examine their current contracting 
practices with a view to recommending changes in guidance, policy, regulations, and 
legislation to enhance the effectiveness of our environmental and remedial action 
contracting. We have tasked them to ensure the scope of their study addresses 
appropriate and equitable risk sharing between the DoD and its contractors in the 
cleanup program, and to make specific recommendations for action to be taken. 
The DoD is now also engaged in a comprehensive review of the Federal Acquisition 
Regulations so as to ensure adequate treatment of environmental requirements. 

Two recommendations merit further consideration. The first would resolve the 
extent of liability of a surety to a remedial action contract where their only 
involvement is in providing a bond. nus issue was addressed in the last Congress 
by amending section 119(g) of the Comprehensive Response Compensation and 
Liability Act to specifically broaden coverage for sureties at National Priorities List 
sites. Extending this principle to all DoD sites, whether or not on the NPL, would 
help bring sureties back into writing bonds for DoD cleanup contracts at a reasonable · 
prices. This should broaden competition for contracts, improve timeliness, and reduce 
overall costs to the Department nus should not work a disservice to innocent third 
parties, as ultimately it is the Department that is responsible for the remediation. The 
prime purpose of the surety is to ensure the Department receives the fisc:aJ benefit 
of the contract. · 

A more wide-sweeping risk sharing concept evolved from discussions during 
the preparation of this report nus concept would involve limiting a Response 
Action Contractor's liability to outside persons. The Department and any other true 



potentially responsible parties would be designated as thOISe solely responsible for 
damages to innocent third parties for damages arising out of a remediation action at 
a DoD site-logical application of current law as to generators and operators of 
hazardous waste facilities. The DoD's contracts with its RACs would then provide 
for recovery by DoD from the RAC if the damages resulted from the RAC's 
negligence. This concept is similar to the latent damages clause currently used in 
construction contracts. 

The time for preparation of this report was short considering the complexity 
of the issues. Among the areas that still need substantial further analysis are the 
total cost implications of various risk sharing strategies as compared with the long 
term liabilities of the government. We will continue working with the contractor 
community and other interested parties to explore these and other recommendations 
and solutions to improve the Department's dean-up program. 
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EXECUTIVE SUMMARY 

On 30 • 31 January 1991, the executive level Environmental Contracts Forum of the Society of 
American Military Engineers (SAME) met at Bolling Air Force Base to discuss the issues ofliabiJi. 
ty, Indemnific:ation, and Bonding in Environmental Contractinc. 

During the forum. the foUawi.ng key issues were raised: 

a. There il a risk to the remedial Ktion contractor (RAC) performing euvironmeutal 
work. Pan of this risk are the unknowns associated with the wort. Another pan il the potential 
for third party liability suits resulting from the performance of sucl1 wort. 

b. RACs are unable to obtain profe.uional performance liability insurance for hazardous 
waste $ite c:leanup projec:ts. The i0$uranc:e industry is reluctant to provide such insunnc:e due to 
the high risk of liability IWOciated with the performance of such wort. Available insurance only 
covers the period of worlt performanc:e; not the period during wh.icb RACt are most susceptible to 
third party liability suits. 

c. RACs are unable to obtain surety bonds required for Federal government lw:ardous 
waste c:leanup projects because the surety bond industry sees a h.iah risk from liability in issuing 
such bonds. Ava!lable bonds are generally fDr projects of leu than SSM value. Some c:ompanies 
are self-bonding in order to meet governmental requirements. 

d. RACs feel that the Depa!'l:lllent of Defense (DOD) is responsible for the presence of 
the hazardous material on the site and therefore, should be respo!ISI'ble for their portion o!the risk 
associated with site c:ieanup. RACs believe that DOD should indemnify RACs performing worlt 
against third party liability to c:over the government's portion of the risk. 

In response to the c:onccnts rals.ed by RACs. DOD representatives indicated that they would 
coMider the following potential solutions to resolve the Wues raised: 

a. Change the laws so that RACs are exc:luded as a potentially responSible party for 
liability suits rC$ulting from c:ieanup actions. 

b. Revise the Federal Ac:quisition Regulations (FAR) to extend the applicability of 
indemnification to c:ontractor work done u a part of the Defense Environmental Restoration · 
Program. 

c. Limit the statute of limitations for contnctors on eavironrnental cleanup projects and 
limit the contracto(s liability for a project. 

d. Limit the contracto(s liability to that rC$ulting from their De.cligenc:.e. 

e. Negotiate the risla of a projed with the c:ontractor and determine equitable dism'bution 
of the risk between the contractor and the government as a pan of the c:ontrac:t. 



SAME ENVIRONMENTAL CONTRA.Cl'S FORUM 
30 • 31 JANUAitY 1991 

BOWNG AIR. FORCE BASE 

A. INTJODUCTJON 

The executive level Eavironmentll ConUKU Fol'\llll of the Society of America.n. Miliwy Eapaeers 
(SAME) met at Bolling Air Force Base onlO and 311anuary 1991 to diSOI.Sathe issuu of~ility, 
Indemnification. and Bonding in Environmental ConU'ICling. 1D attendance at thb Corum 'Wille 
representatives of the Office of the Deputy Assistant Sec:rcwy of Defense (EI:Mronment). .Array, 
Navy. Ajr Force. and Coast Guard and c:ncutives representing remedial action contractors (R.ACt) 
Lbat perfonn environmo::nta.l cleanup services lbr the Depament of Defease and private industzJ. 
A list or attendees Cor this forum is pl'O\'ided as Attachment A to dlil report. 

Tbis ronun was o:xhaired by Captain James A.llispoli. CEC. 'USN, Vice President, E.nvitonmcnta.l 
Affairs. Society of American Military Engineers and Mr. RI.ISS Milnes. Principal Deputy to the 
Deputy Assistant Secrewy of Defense. (Environment). 

Prior to this forum. in'llitecs were asked to submit discussion papers on my aspect of lhe topic 
issues. Suggested discussion topics included.: what arc lhe liability concerns; what are lhe 
e::a:periences with reprd to liability and bondillg; how is the risk of perfotTil.inJ en'llironmenta.l work 
assessed:; a.nd how do the problems or liability and bonding aiJea competition. Seven j:*pcn were 
submitted in advance or during the Corum. These papers were provided as attac.hments to the draft 
proceedings of the Corum. 

B. OPENING REMARKS 

Captain Rispoli opened the Corum by outlining lhe objective of lhe Environmental Contncts 
Forum, which is to fac:ilitatc an ongoing frank and open discmsion of prog:ratll.lllatic and coatractual 
issues bc:rween industry and the military r.cr'll\ccs. He indicated that this was the third session of 
this executive forum, and that SAME bad been asked by lhe Office of the Deputy A••istut Sec:rc
tary of Defense (En'll\ronmcnt) to further address the issues of liability, indemnification, and 
bonding to assist them in obtaining '11\ews so that DOD might prepare a report to Congress. To 
increase the dialogue, CAPT Rispoli indicated tltat additional c:onrractors had been i:trvitcd to 
participate. CAPT Rispoli stated that proceedinp of the Corum would be issued. These 
proceedinp would not provide my quotes or attnbution. He asr.crted that the forum was not a 
place for debate, but was a means to discuss the issUC~ so that Ill in attendance could listen and 
learn. He asked if !here would be my objeaioos in havin& s:ubmiuccl j:*pen pubtisbcd as a pan 
of the lbl'\llll proeeedings. No objeaioDS were nised. · 

Mr. Milnes addressed the Corum stalin& tltac the only means of solvin& environmcnta.l cleanup 
liability problems was throu&h an open forum. He indicated that the Department or Defense 
(DOD) bas pledged to comply with its environmental obllptiaas The installa.tkm ratoradoa effort 
is important. and as lhe DOD mOV'CS from the stud)> phase., it recllplizcs that action mua be take.n 
to ensure site cleanup procresscs smoothly. He emphasized chat the DOD wantS to &nish lhe 
cleanup business. Mr. Milnes stated that his office wantS to ClOme 10 grips wi.th lhe haz:ardous waste 
site deanup contract issue. Performanc:e bonding is an issue; lcgiJ!a.tive lixcs may be pou~'ble. but 
be did not r.cc this as a solution. He c:xplained tltat if the DOD and the cleanup indu.suy do not 



• Cor a cleanup in certain states, and therefore may chO()U not to bid. They indicated that in 
perfonuina some work, they were staking the survivability of their corporation. \11/hen ubd, the 
RAQ explained that. in working with the prmte sector, the RAC shares the risk with the client. 
nus protec:u the contractor. The point wu raised that the OW11er of a wute site OW11S the wuu, 
and the llAC is bel pin& to dean it up. Therefore, the site owner must share a r,ood portioG o( the 
risk. 

The issue of strict liability was raised by the RAC representatives. If anyone bas a coMeaicn with 
a hazardous waste site, they are liable. Pieper bebmor bas DOt a:cused liability. 

When working Cor the Environmental Proteclioo. AaeDCY (EPA) on orphan sites, ~re is a peiU:f 
risk to the llAC. The EPA indemnifies the RAC under Section 119 of the ComprebemM: 
Environmental Response.. Compensation. lftd Uability As:l (CD.Cl.A). 'Ibis indemnificadoa Ollly 
covers neppnce and not strict liability. 'Ibe RAC must look at the state laws when deddiq tD 

accepc a risk. 

Another issue raised was that in some insUDces. a DOD activity required a RAC to sip huvdous 
waste manifests. This action places liability on the RAC Cor transporting of wastes. U the RAC 
bad known it would be required to do this. it would not have bid on the job without indemnifica· 
non. ADOD representative indicated that.pnerally, the DOD si&nS the manifest as the ,enerator. 
The RAC representatives indicated that -.a if the contn.ctor does DOt si111 the manifest. but 
arranges Cor transport. the cont:raCtor could be liable, a potentially responsible patty (PRP). Even -
if the contnctor doesn't un.np the transport. but is on site. it may be sued. The contrxton 
emphasized that defense costs are a real-time cash tlow problem and a real risk eYea if the 
contractOr is not inYOived or is innocent. 

The problems Cor the RAC were summarized as CoUows: 

a. There is an inherent rislc associated with doin& environmental work. RACA are dealing 
with anomalies which are inherently difficult to model. 

b. There is an environmental risk of third party liability. 

c. There is no incentive Cor innovation. Before iMovation wiU be employed by 
contractors. there must be an agteement between the client and the contr.actor, and the 
beneficiary of the innovative practice is required to assume liability. Innovation is prohibitive 
in a regulatory atmosphere. There is pnerally no innovation in the U.S. 

d. The atch.itec:t-engineers (A·Es) are bein1 n:pected to accept the liabilities of ochen. 
Liability insurance is not av.ailable in the marla::t. U it il available. it iJ oaly for the period . 
of the job. 

e. Requirements vary &om state to swe. There is a bript spot for the llACs ill that 
there is more tla:fbility shown when dealing with swes than when dcalillg with the Federal 
pemment. Some states may cbanp the specifications on their deanup projec::ts tD pemUt 
innovative technololY. Many see some states ISS\II'IIina the liability of PRPI. Swe repllton 
are a part of the Record of Decision (ROO), and this permits Oczibility in dealin& with the 
stale$. • 
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"prior ac:u·. RACs arc payinJ premiums but arc not receivinallm.trc coverap. The topic leader 
• indi<:ated that i( states had nepiaence ltatements similar to Section 119 of CERCLA. then 

insurance companies miJht become more interested in providin& ruch insurance. There arc 
presently no maJic sohllions. 

. 
The topic leader was asked the insurance industry's plan of action. The response was that the 
insurance industry is "sluginJ out" solutions on a casc-by.eue buiL The indiiSU)' has not been 
able to aaree on alternatives 10 the current situation. A fOrmal de6nition of "poUution exclusion• 
is a possibility. A ae neral disawion on possible approadlcs ( IOiudons) tot lowed. A law similar 
to Price-Anderson which would be applicable to the !O'Iic waste deanup ind\ISU)' wu mentioned . 
as a potential solution. This solution would create three layen of proteaioa iii the event of 
liability: the insurance layer, the owner/operator layer, and the pemment layer. 

3. Near and f.onc Tena Eavlro~UZ~~entaf Restoration Concnctla& Stratepes. 

Each of the sel"'licc representatives made a short presentation on environmental restoration 
contracting strategies. Described were current efforts, <::u.i"Rnt problems. and Klions being taken 
to clean up identified hazardous waste sites. 

4. The Availability, Costs, and Urnitations or Corporate Surel7 Bonds to Cowr the Risks alld 
Potential Uabilities or DOD's Ea;rironmental Contrac:ton. 

The topic leader from lhe insurance indUStry indicated that there were considerable problems with 
the issuance of corporate surety bonds. Contracton ml.\Sl post a surety bond for .Federal we :k 
under the Miller Act. At this time, there arc few bonds .....Uable tor 'M!rit on b.u:ardous waste lites. 

The topic leader described the problems of issuing bonds lbr such taslcs. Surety bonds are 
underwritten only to cover lhe perfOrmance of a contnctor and lhe payment of supplien for 
construction work. They are written based on the quality o( lhe contractor (ability to do good worlc. 
quality of people on site, equipment, how well the contractor bas done on similar efforts, and the 
availability of contractor finances 10 fulfill the contract requirements). Underwriten normally 
develop a long-standing relationship with the contractOr. Liability from third patty suits is not 
nonnally considered (this is nonnally covered by commercial geac:ralliability insurance). Recently, 
however, surety bond issuers have come under attac:k in the coun room because they are the only 
"deep poclcet" remaining in a lll'W suit (RAu are normally people rich. but asset limited). 

':nacre has been a lack of indemnification for surety bond issuers for ha.:zardous waste site work. 
Anyone inwlvcd. in hazardous waste 5ite work (including the surety bond underwriters who arc only 
covering contractor pcrfonnance and supply payments) have been I011nd to be liable. If lhe RAC 
defaults on such work. the surety principal would be required to hire a completina contrx:tor and, 
consequently, may be construed 10 have contracted for lhe removal of bazardous wute and 
subjected itself 10 liability. 

Another issue with lw:ardous waste lite bondinc is lhe bond termination date. NormaDy, a bond 
is tcnninated when all work has been satis&aonly accomplished 011 a project. Due the possibility 
o( lone time periods associated with lw:ardous waste site dcanup ldioo fmdudia& the prospect 
of balling to rcinitiate work), the bonding company may be required to pay daims lon& aft.et work 
has been completed on a project. 

s 



• 
s. Further Discuulon on lndustrr'• Uabillty Concems with Repnt to DOD EnYinln-ntol 
Restoration Work and Potential Solutions to AddrHI Thue Concenut. 

A DOD representative led this topic to acnerate further discussion on the key issues and to ap&ore 
potential solutions to these issue.. The topic leader indicaeed that OOD was looldD1 for solutiona 
that would rault in 100<1 (technical and timely) cleanups of its huardous waste lite&. at a &OOd 
pric:e. and maintain a 100<1 contnctor base which earns a fair profit and ila· viable community. The 
R.AC repracntatives indicated that this would be possible if there was equitable risk llwin& 
between the RACs and the DOD. . .. 
[t was suggested that valut,..encineerina dauses in contracts be utiUzcd. Some con~n indicated 
that this effort doesn't wort very well, due to lack of timeliness in the pemmeat's response. This 
llldt of timeliness causes contl'lii:IOn to stop t:r)'inl. A DOD rcpteSCDt.ative indicated that in 
situations in whidl a tec:hnolo&Y il approved in the ROD, then: is reluctaace 10 coasider value
enpneerina proposals beca\I&C it may mean reopenin& the ROD. A N&'¥7 rcpte~C~~tative IDdic:aeed 
chat his service welcomes value.encioeerina. The services indieaeed that wbea they become aware 
of roadbloc::lcs, they would take action 10 eliminate them. 

A question w-as raised whether the RACs normally revalidated the remedial ilt\ICStipdon/feasibility 
study (RIJFS) when contracted to perform remedial dc.sian/rcmedill action (RDiRA). The RACs 
agreed that they would revalidate the. data obtairnid by another c:onmctor. The depe of 
revalidation would depend upon the contractor who performed the RJJFS. S\!Ch revalidatioll could 
cost up to 20 percent of the RDIRA effort. 

The Navy's Comprehensive Lona Term Environmental Aaion. Navy (CI..E.AN) contract was 
discussed. The RACs were aslced why they bid on these c:oatncts since they c&d oot !mow the 
cleanup effort in'IOlved. The RACs said that cost·plus (rather than fixed fee) c:ona"IICI.illl of 
CLEAN was a plus. They remarked that they would be better able to dc&ne the wort and aet a 
good price to perform a full scope of each task. As lona as the deanup eftbn wu on tbe base. the 
possibility of third parry liability was law. The doser 10 the site boundaries, the areater tbe risk 
associated with a project. Under CLEAN, each task is negotiated, and the contractor can evaluate 
the risk for each task. Only one pen:ent of the projcc:u in a CI..£AN contrad are anticipated as 
being a problem. 

In a discussion of contracting strategies versus risk. the RAC representatives indicated that third 
parry liability i5 independent of the contrad type. They did not loolt at fixed price contncts in the 
environmental area because there arc too many unknawns and too m\!Ch time and effort is spent 
in contract modifications. They wanted to be able to address, in the contnct. the care 10 be ta.lcen 
in determining tbe risk of the project. 

The RAC representatives were aslted., wlw pcrcentaae of c:oatncts an: bi&h rillt! The n:sp:~nse 
was. that a tarae percentaae of environmental effort requires third party liability and therefore., is 
a hi&h risk. One company representative indicated that his company will DOt perform ltiJ wort 
without some form of indemnification. Deferue costs for liability suits an: the bi& problem. There 
is no method of predetcrminina bow juriC$ ..UI apportion COltS. 

The RAC representatives reitcnted that they have the ability 10 DeJOtiatc risks !Dr commercial 
projccu. That ability docs not currently exist in dcalin& with the 000. They also indicated that 
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The discussion continued wilh the RAC representatives indiealin& that a necli~nce standard emu 
in CERCLA. and lhey want a similar law modi6c:ation for state laws and l.he Resource Conser· 
vation and ReCO'VCry Ad (RCRA). They do not desire strict liability to apply to them. Tbe 
oYerridin& issue is that the RAC. are concerned thatl.hey must assume responsibility for what l.hc:y 
did not initially c:ause. The respon11'bility should be adjud~d to l.he people who put the waste iA 
l.he land. 

The DOD topic leader ultcd what l.he DOD could do to help the contractors. Tbere were four 
areas of potential dwlse= the law, which would be mosc dif5cult to c::hup; the reJUI:ations (000 
indicated that they would work wil.h the EPA to determine bow the re,Wations ftliibt be cb.upd); 
policy; and the FAlVcontr:ac::t (000 indicated lh:at they could. directly impact l.he:se·lart two areas 
and achieve the quickest results). 

Indemnification or contractors is now addruscd in Publi<: uw (PJ..) 8$-8)4 md FAll Sl-228.7. 
Under p J.. SS-504, the contractor must identify l.he naNrC or the rille and then the Contr'II:Cina 
Officer must raise the issue to lhe seMc::e Secretary for authorization. To support indemniticatiOll 
of contractors for en'Vironment risks would make each servicc'1 elron unique. Tbe FAR clause is 
based on radioactive material risks and adudes construction. A c::hup to the FAR appe:an to 
be appropriate, but it would have to be based on :a c::hanp in the law. DOO represcn~tivel 
considered that such :a c::banac might be ac::c::omplishcd as a part oflhe Defense Reauthorization N:t. 

The following potential solutions were identified for evaluation by DOD in response to the issua 
raised by the RAC represcn~tives regarding their risks: 

a. 01ange the laws so that the RAC. are aduded as a PlU'. Tbis would resol:ve the 
Federal issue. but would not resolve the state issues. 

b. Re'Vise FAR S2·228.7 (:and possibly FAR 28-311.2) which would atend l.he :applicability 
of indemnification to contractor work done as a part of the Defense Environmental Restora· 
tion Program. nus would make the Federal government l.he defendant and the contractor 
liable to the pemmenL (This may require a hrw change to aa:omplish.) 

c. Limit the statute oflimitations for contra.etors on environmental cleanup projcc:ts (after 
the sta.tute of limi~tions, the government wwnes full liability) and limit the contractor's 
liability for a project (similar to the limit for oil spilb established in l.he Oil PoUution Ad of 
1990). 

d. Limit the contractor's li:abOity to that resulting &om their ne&J.igcnce. 

c. Negotiate the risks of a project with the contractor and determine u. equitable 
distn'bution of the risk bctwe.en the contl"'lcttr ud the pemmcnt as a part of the cootnct. 

f. The DOD should specify standards of practice for a projc:a to which the conttldOr 
must comply. 

&- A proc::edure for workin& out cb:anp:a as a te~ult of unlcnawn conditioas needs to be 
developed. Cost reimbursable contracting and incentive cost and scbcdulin& were sugeszcd. 
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..,~ AMERICAN INSURANCE ASSOCIATION 
~ LAW DEPARTMENT 

March 28, 1991 

Joseph C. Oobes . 

1130 Connealei.C Avenue N.W. 
Sub100CI 
Waslling10n. D.C. 20036 
120211211-7100 
12021 ZD-1 211 , /I>J( 

Director, Satety and Environmental Protection Division 
Designers & Planners, Inc. 
2611 Jefferson Davis Highway, Suite 3000 
Arlington, Virginia 22202 

Re: Minutes ot the Society ot American Military 
Engineers January Conference 

Dear Mr. Dobes: 

Thank you tor sending the draft minutes !rom the 
January 30-31, 1991 meeting or the Society ot American Military 
Engineers. I was pleased to attend and discuss the issue ot 
surety bonds tor hazardous waste cleanup projects. As we 
discussed on the phone recently, I have only a tew comments on 
the draft minutes, and you took care ot the specific items while 
we spoke. 

However, I also have a general comment which I wanted 
you to have in writing tor the record. As you may remember, I 
was unable to stay for the entire program, and thus, missed the 
creation or the recommendations and potential solutions contained 
in the minutes. All ot the recommendations and potential 
solutions developed by the attendees of the conference are 
excellent ideas. However, I was concerned that surety was not 
specifically included in some ot the comments. 

For example, recommendation "e" states that •The DOD 
should reimburse the RAC tor insurance costs or indemnity the RAC 
if insurance is unavailable.• This is an instance where the 
RAC's surety should specifically be included in the 
recommendation. Just such a provision is part ot the Superfund 
amendment passed last year, and has been essential to the 
increase we have seen in the availability or surety bonds tor 
those contracts covered by that amendment. The ideas contained 
in the recommendations should apply equally to the RAC and its 
surety. 

The potential solutions also reter only to the 
contractor, while applying the solutions to the surety as well 
will be necessary to increase the sureties' ability to underwrite 

JOSEPH W. IAOWN, .R R08ERT E. V/IGI.E'f 
-.cz ~ ..... JIIIIIIUIIXNT 
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bonds for these types of projects. Thus, it is my recommendation 
that the potential solutions be amended to read as follows · 
(underlined portion is the proposed amendment): 

a. Change the laws so that the RACs ~ 
their sureties are excluded as a PRP. This 
would resolve the Federal issue, but would 
not resolve the state issues. 

b. Revise FAR 52-228.7 (and possibly FAR 28-
311.2) which would extend the applicability 
of indemnification to contractor ~ surety 
work d~ne as a p~rt ot ~~e Defense 
Environmental Restoration Program. This 
would make the Federal government the 
defendant and the contractor or surety liable 
to the government. (This may require a law 
change to accomplish.) 

c. Limit the statute of limitations for 
contractors and their sureties on 
environmental cleanup projects (after the 
statute of limitations, the government 
assumes full liability) and limit the 
contractor's and surety's liability for a 
project (similar to the limit tor oil spills 
established in the Oil Pollution Act of 
1990). 

d. Limit the contractor's and surety's 
liability to that resulting from their 
negligence. 

e. Negotiate the risks of a project with the 
contractor and surety who takes over tor a 
eent~ac~o+ anC deter=i~e an equi~~le 
distribution of the risk between the 
contractor or surety and the government as a 
part of the contract. 

t. The DOD should specify standards of 
practice for a project to which the 
contractor or surety must comply. 

g. A procedure for working out changes as a 
result of unknown conditions needs to be 
developed. Cost reimbursable contracting and 
incentive cost and scheduling were suggested. 
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These minor changes in the recommendations and 
potential solutions would express the necessity ot protecting the 
surety of a response action contractor to the same extent as the 
contractor. Without this equity, it is most likely that bonds 
will continue to be difficult to obtain for all hazardous waste 
cleanup projects not covered by the Superfund amendment 
implemented last year. 

co!Mients. 
can do to 
minutes. 

Thank you tor allowing ua to submit these follow-up 
Please let me know if there is anything else which 

assist you in puttinq together the final version of 

LHS/lmsjjdltr.sam 

cc: Captain James A. Rispoli 
Ms. susan Sarason 
craig A. Barrington, Esquire 
Ms. Martha R. Hamby 
James L. Kimble, Esquire 

Very truly yours, 

c:::' ,\ 'e L ~ 
Lynn M. Schubert 
Senior counsel 

I 
the 
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I. S~Y 

The EPA and the U.S. Ar.y Corpa of En&ineera (•Corpa") have experienced 

difflcultiea in contractin& Hazardou. and Toxic Vaste (KTW) cleanup projecta. 

The KTW cleanup indu.try baa expressed concern that it could not obtain aurety 

bonds required as a prerequiaite for competing for remedial action 

conatruction projecta. It vaa reported that Treasury Department liated 

corporate aureties. which provide the guarantee bonda for Government projecta, 

had tmpoaed atrlngent llaltatlona on the prov1a1on of perforaance bonda vhlch 

asaure the government that the cleanup project vill be completed. 

Essentially, the bonda suarantee that the aurety vlll either complete 

performance or pay the Government lta colts a1sociated vltb completing tbe 

project to the liait of the penal amount of the bond. Varioua contracting 

industry firaM atated that they have not been able to aecure bonding for soae 

projects. Those that have obtained bonds bad a difficult time doing ao, and 

aoae firas that had obtained bonds for previous projecta vera unable to obtain 

bonda for a aubaequent project. The aurety industry indicated lta reluctance 

to guarantee perforaance on HTW projects primarily because of its concern for 

possible long·term liability expoaure end changing atate-of·the·art design 

requlreaents associated vith auch actions. 

The EPA and the Corps commissioned the Institute for Water Resources to 

gather information on the subject; to analyze the data to determine the extent 

of the exiating bonding probleas; and to offer recommendations which could be 

t.pleaented in an effort to alleviate problems noted. A aurvey vas conducted 

of Corpa diatrict offices, the HTW cleanup industry, aurety firms, and trade 

asaoc1at1ons, to deteraine the extent and nature of the problea. A fev aurvey 

activitiea extended to EPA and atate offices involved in KTV vork. 

The study exaained 24 ongoing re .. dial action end co.pleted Corps KTW 

conatruction contraeta. Statiatiea vera gathered fro• actual Corpa records on 

the contractors and auretiea that participated in these contract&. ln 

addition, a aaaple of the univerae of KTW contractor• and auretiea vaa 

lntervleved alons vlth lnduatry &lsoclation repreaentatlvea. The reaponaea to 

theae interviews appear later ln tbla paper. They vera an&ly%ed to arrive at 

conelualona concerning lnduatry vleve and perceptions of the surety problea. 
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will be issued on the appropriate factor• to be taken into consideration in 

acco.pliahin& thie analy1is • 

• Analy•i• of the option of dividin& the project into work element• with 

an appropriate level of bonding in each • 

• Clarify the &overnment's policy on indemnification of contractor• and 

aureties . 

• To the extent of ita authority, each &overnaent a&ency will define ita 

specific responsibility for the riak aapect of the cleanup project where 

appropriate <•·&· accept reaponaibility for performance apecificationa) . 

• Tbe government will apeeifieally accept the responsibility for project 

design where the perforaance apeelflcations have been aet. 

Tbe thrust of thia atudy vaa apeclfically centered on the bonding iaaue. 

While che 1tated problem of aany of the respondent• vas bonding, the 

underlying iaaue ia the uncertainty about riak in aeneral aa it appliea to the 

HTV Cleanup program. There ia uncertainty by aureties and contractors 

concerning risk and liability. Surety bonds for performance, liability 

insurance and lndemnlfication questions are closely related and difficult to 

aeparate when dealing with HTW risk questions. 

There ere tvo categoriea of options available to eddresa these aolutions. 

Firat, short term atepa can be taken internally by the Corps end EPA thAt 

iavolve reviaing internal •&•ncy procedure• to alleviate the contrectin& 

probl-. Chan&U to &overr.ent-vide conatnw:tlon procureaent regulations, 

•·&· standard bond foru, ahould be puraued vlth the FAI. Council. Finally,· 

longer term actions could be carried out which concentrate on potential 

le&ialative reviaiona to the liability and inde.nification provialona in the 

sup4rfuad statute. 
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Resources (IVR), a Corps research agency located at Fort lelvoir, VA, vaa 

aelected to do the atudy. The atudy vaa initiated in late Hoveaber 1989. lVl 

conducted a aerie& of personal and telephone interview& of H1V industry 

contractor&, as vell aa H1V industry asaoclationa. ln addition, personnel 

fro• insurance and aurety industry firaa, aurety associations, atatea, EPA, 

and the Corpa vere interviewed about the iaaue. A listing of the interviewees 

appears in AppendlK A. 

The inc.rvievees vere que1tloned regarding difficulties experienced in the 

HtV bondin& area. They vere also asked for their v1eva on the nature and 

.. snitude of any bondin& probleas and requested to provide suggestions on 

actiona that could be taken to rectify the situation. IVR also gathered 

references, auch as ae•inar papers, letter• of concern to various agencies, 

teatt.ony before Congre11, government foraa and regulations, and other 

relevant docuaentl. A body of background .. terial concerning the proble• vas 

assembled. The aeudy also collected inforaation concerning contracting for HTW 

cleanup, in particular 1nforaation regarding the difficulties in the 

acquiaition of aurety bond& by contractor•. 

' 
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table 1 

SIAMES AND ltEG!JLATIOl!S PERTAINING TO tmi CONTMCTING 

ACI PESCRIPIIQN 

Millet Act 
Construction 
Contract londing 
ltequireaent 

McfiiU~&ra-O'Hara 
Service Contract 
Act (SCA) 

Davh·llacon Act 
(DBA) 

Coaprehen.sive 
Environaental Res
ponse, Compensation 
.nd Liability Act 
(CEilCIA), as amen· 
ded by Superfund 
Alllendllents & 
Reauthorization Act 
(SARA) 

Federal Acquisition 
Regulation (FAA) 

Requires Federal agencies avarding construction 
contracts to utilize pay.ent bonds to assure that 
the priae contractor pays his subcontractor• and 
performance bondl to suarantae coapletion of vork in 
accordance vith the contract specifications. 

Defines the typu of activity classified as service 
contract• for the purposes of Federal government 
procureaent. 

Applies to all Federally funded construction projects. 
Designates the Secretary of Labor as the sole 
authority on the clasaification of vage rate• for 
construction projects. 

CERCLA enacted to eU•iNite past contAIIiNition caused 
by hazardous substances pollutants or contaminants 
released into the environment. Authorizes EPA to 
recover cleanup costa. SARA enacted to strengthen 
CERCLA and tighten cleanup target dates. Requires use 
Davis·llacon vage rates for construction projects 
funded under section 9604(G) of CERCLA. 

Pursuant to the requirements of Public Law 93·400 
as amended by Public Lav 96-83: provides unifona 
policies and procedures for contracting by Federal 
executive agencies. 

The procedure for obtaining performance and payment bonds from individual 

or corporate sureties for HTW cleanup contracts is incoaplete without 

examining the background of the bonding requireaent. The 1935 Killer Act 

apecified that all construction contracts by the Federal Government would be 

covered by perforaance and peyaent bonds. The purpose of the performance bond 

1a to insure that the project b c..-pleted in d\e event that the original 

contractor defaults. 

The require .. nt for perforaance bonds varies vith each project and is 

affected by the type of project being undertaken. A bond is required by the 

Miller Act on all fixed-price construction contracts over $25,000, but .ust be 

I 



the project. The Corps of Engineers is very sensitive to avoiding disputes 

vith DOL arising fros failure to use con8truction wage rates. EPA is equally 

concerned that the proper rate be used by the Corps. 

1. Miller Act Construstion Contraet Bonding Requirements. In order to 

fully address the performance bonding requirement and its relationship to the 

contracting industry, ve must first examine the Killer Act. The Killer Act 

requires performance and payment bonds for any contract over $25,000 for the 

•con.truction, alteration or repair of any public building or public work". 

P&P bonds are required on all FFP construction contracts and/or delivery 

orders over $25,000. The percentage needed for performance bonds is flexible. 

However, these bonds are not necessary for cost reimbursement contracts andfor 

delivery orders. The level of bonding required is determined by the 

Contracting Officer based on the level of risk associated with the project and 

the resulting need to protect the Government's interest. The performance bond 

guarantees the Government that the building or work will be completed in 

accordance with the terms and conditions of the contract or the Government 

will be compensated. The payment bond guarantees that subcontractors and 

suppliers of the prime contractor will be paid for their work. Performance 

and payment bonds are usually issued by the same surety for a particular 

project. These bonds protect against contractor non-performance. They are 

not intended as insurance for contractor actions which may prompt third party 

liability suits, or as a substitute for pollution or any other type of 

insurance. A third bond, generally required by agency or acquisition 

regulations where the contract solicitation is a formally advertised sealed 

bid, is the bid bond. The bid bond protects the Government by providing a 

penal amount that vill be forfeited by the surety of the lowest responsible 

bidder if the bidder falls to accept the award or to provide the required 

perforaance and payment bonds after award has been aade. Bid bonds generally 

are provided by the same surety that provides the performance and payment 

bonds for a particular contract. The surety's decision to issue the bonds 

appears to be controlled by the contractors bonding capacity and its analysis 

of the rlak associated vith each particular contract. Hence, it would seem 

that difficulties reported in contractors' ability to acquire bid bonds are in 

fact directly connected to the saae factors causing those contractors 

inability to acquire perforaance bonds. 

10 
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• . - Inas.uch as the scope of possible service contract& ia extensive, section 

7 of the Act lists specific contract& outaide the Act. Included among these 

exemptions are contracts for "construction, alteration and/or repair, 

including painting, or decorating of public building• or public worka." While 

DOL'a regulations (29 CFR 4.130) contain a nuaber of illuatrative service 

contract&, none of those listed relate specifically to environmental 

restoration (KTW) projects. 

The principal purpose eaphasia ia key inasauch aa a contract aay be 

principally for aervices, but aay at the aaae time involve more than 

incidental constryctiop. 

Existing DOL regulations do not define incidental construction. Guidance 

on this issue, however, aay be derived from advisory memoranda issued by the 

DOL'a wage and hour administration relating to construction projects comprised 

of different categoriea or achedules (building, heavy, highway and 

residential). Aa a general rule, DOL adviaes contracting officers to 

incorporate a aeparate achedule when auch work ia more than incidental to the 

overall or predoainant achedule. "Incidental" is here defined as less than 

20\ of the overall project cost. DOL notes that 20\ is a rough guide, 

inasmuch aa iteaa of work of a different category may be sufficiently 

substantial to warrant aeparate achedules even though these items of work do 

not apecifically aaount to 20\ of the total project cost. This same rationale 

aay apply to contract& involving aervices and construction. 

under such clrcuaatancea, both the SCA and the Davia·Racon Act (see below) 

aay apply. In tbla regard FAR 22.402(b)(l) prescribes that the ORA will apply 

when: 

a. Tbe conatructlon la to be perfor.ed on a public building or work. 

b. Tbe contract contain& apeciflc requirement& for a substantial 

amount of conatructlon work exceeding the aonetary threshold for application 

of th• DIA. Tbe ten aubatantlal deflnu the type and quantity of the 

conatnoctlon -rk aN not -rely the total value of the conatruction work as 

c~ared with the tatal contract value. 

12 



these activities standing alone aay be properly characterized as construction, 

alteration or repair of a public vork. 

Section 9604(G) of CERCLA also specifically stipulates the vage rates to 

be paid on Response Action Construction projects are to be as deteralned by 

the Secretary of Labor in accordance vith the Davis-&acon Act as follovs: 

•sect. 9604(g)(l) All laborers and .. chanica egployed by contractors 
or subcontractors in the perforaance of construction, repair, or 
alteration vork funded in Whole or in part under this section shall be 
paid vases at rates not less than those prevailing on projects of a 
character slailar in the locality as deterained by the Secretary of 
Labor in accordance vith the Davia-Bacon Act. Tbe President shall not 
approve any such funding v1thout first obtaining adequate assurance 
that required labor standards vill be aaintained upon the construction 
vork. 

(2)Tbe Secretary of Labor shall have, vith respect to the labor 
standards specified in paragraph (1), the authority and functions set 
forth in Reorganization Plan Numbered 14 of 1950 (15 F.k. 3176; 64 
Stat. 1267) and section 276c of title 40 of the United States Code.• 

b. Tbe essential point of the foregoing discussion of the Service 

Contract and Davis-Bacon Acts is that although the public policy objective 

(labor standard protection) of the statutes are similar, there are significant 

differences between the ewo Which affect the cost of doing business. Clearly, 

the DOL's authority to require contracting agencies to retroactively modify 

contracts to add one set of vage rate provisions and/or delete another, vill 

have consequences for project costs. In viev of DOL's authority to issue 

deterainations as to vhat cogprises •construction• for purposes of the DBA, 

there aay also be consequences for the coverage and extent of the bonds 

required under the Killer Act. 

4. Superfynd Statute. lnas.uch as considerable concern vas expressed by 

the surety induatry regarding ita potantial for liability arising from bonding 

of HTV projecta, a brief discuasion of the auperfund statute is included in 

this aection. The eo.prehensive lnviron.-ntal Response, Co•pensation and 

Liability Act of 1980 (P.L. 96-SlO)(CERCLA), coaaonly referred to as the 

Superfund lav, authorized $1.6 billion to clean up abandoned dugp ait•s. The 

14 



performance default on the aaae baaia aa aueh lnde.nifieation would be offered 

to any reaedial action contractor provided the aurety aasuaee suhetantially 

the 1aae role as the original contractor. s~ corporate sureties point to 

thb liability potential as the buh for their refusal or reluctance to 

actively provide bonding for HTV vork. Theae sureties urge that it be aade 

clear that the surety perforaanee bond ia a suarantee of performance only and 

in no vay is intended to aerve as ln.uranea for potential third party 

li.bility suits. Likewise, they urge that the application of the Section 119 

indeanifieation to the corporate surety involved in a HTW project be 

clarified. 

5. Federal Acquisition Reculat1on. HTW contracts, like other Federal 

governaent proeureaent procedures, are controlled by the Federal Acquisition 

Regulation (FAR). The Federal Acquiaition Regulation provides unifora 

policies and procedure• for all Federal executive agencies. These policies 

and procedure• define construction and other government procurement 

activities. In addition, they specifically define contracting instruments 

such as performance and payment bonds (see Appendix B).· The development of 

the FAR is in accordance vith the requireaents of the Office of Federal 

Procurement Polley Act of 1974 (Pub. L. 93·400) as amended by Pub. L. 96·83 

and OFPP Policy Letter 85·1, Federal Acquisition Regulation System, dated 

August 18. 1985. The FAR is prepared, issued, and aaintained, and the FAR 

systea is prescribed jointly by the Secretary of Defense, the Administrator of 

General Services Administration (GSA) and the Administrator of the National 

Aeronautics and Space Administration {NASA). These agency heads rely on the 

coordinated action of tvo councils, the Defense Acquisition Regulatory Council 

(DAR Council) and the Civilian Agency Acquisition Council (CAA Council) to 

perfora this function. Agency heads are authorized to independently issue 

agency acquisition regulations provided such regulations i_,leaent or 

aupple .. nt the FAR. 

By definition, the ter. •acquiaition• refera to acquiring by contract vith 

appropriated funds auppliea or aervieea (including construction) by and for 

the use of the Federal govenwent thro,..tl purehaae or leau • • whether the 

aervicea or auppl1•• are already in exietenc• or .uat be created or developed, 

de~nstrated, and evaluated. ·Acquisition beglns at the point vhen agency 
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Bid ln!or.Ation lid Open Project Project 
Date Size Date 

Avard ~unt/ 
Gov. E1tiaate u 11 lC 

High Bid/ 
Lov Bid 2A 21 2C 

Number of Bids 3A 3B 3C 

2~ An•lysis fDd Findings. 

a. Batip pf Avard Price to Cpyerngent Estimate. Chart lA illustrates 

the trend in the ratio of award price to the government estimate over the 

study period from 1987 to 1989. The ratio of award amount to government 

estimate rose from .8 to 1.2. In addition, the ratio of award amount to 

governaent estimate tended to increase vith the size of the project, as shovn 

in chart 11. The type of remedy that vas utilized also affected the 

award/estimate ratio. Avard ratios of 1.3 were observed for the vaste 

containment project&, on the average, as opposed to .85 on the other extreme 

for alternative vater aupply projects as displayed in chart lC. The remainder 

of the project• vere around the 1.0 area. The conclusion dravn from this 

inforaation is that there is a tendency for large projects to run at a higher 

ratio of award/estimate and through time. This tends to lend credence to the 

fact that there is a tight market for HTW contracts. 

b. Rich to Lpv lid Ratio. An analysis of the contract data indicated 

that out of the 24 projects four contracts involved situations vhere the 

initial bid vinner val not awarded the bid due to inability to secure bonding. 

These four contract• totaled about $31 •illion. $3.9 •illion additional costs 

vere incurred becauae of the neceaairy to utilize the next loveat bidder. 

Thia va1 an average of a 14\ increase in coata for the four contracts. The 

ratio of high bida to low bid& baa beeu found to drop froa around 2 to 1 in 

1987 to 1.3 to 1 in 1989 aa illuatrated in chart 2A. The range of bids also 

tenda to decrease v1th the aize of the project. Chart 21 above thia tendency. 

The high·lov bid ratio alao varies by the type of project. The collection and 

diapoeal of vaate product& baa a large variation iu the ratio of the bida 

18 



Deletion of the handling of hazardous aaterial in the first phase of the 
project and shifting it to the aecond phaae and deletion of a telt burn of 
contaminated soil, thua re.av1ng the auretiea' objections to bonding the 
f1nt phue. 

Tbe vritlng of separate bond agree•enta for the tvo project phases and the 
preclae definition of vbat liability ia covered by the perforaance bond 
and the ti .. li•its of liability. 

Reducing the dollar cap on the retainage for the last phase of the project 
fro• $6 •llllon to $2 aillion and reducing the ti .. the retainage ia held 
fro• 60 to 18 .ontha. 

Giving the aurety the right to chooae the option of whether to complete the 
project or forfeit the bond if the contractor defaults on the performance 
bond. 

Providing the require•enta for the aurety to obtain indemnification in case 
of contractor default and the aurety assuming project completion. 

d. Distribution of H1V Contracts. There 1s considerable variation in 

the distribution of contracts among HTW contractors. In the Kansas City 

District, about 400 firas are on the bidders• aalllng liat for all 

construction, including HTW contracts. ln 1987 through January 1990, 24 

contractors competed in the HTV progr ... and 14 received contracts. According 

to Corps District personnel. the same few companies continually appear in the 

final bidders' lists for HTW contracts. 

Charts 5 and 6 list the contractors that have worked on Corps H~ 

construction projects and their aarket share of the total competed Corps HTW 

outlay or activity. Five contractors, individually or ln partnerships, have 

received 78' of the HTW contract dollara (Chart 5). Five of the 14 fir.s 

obtained about 58' of all the projects (Chart 6). The firms receiving awards 

are, for 

general. 

to do the 

the .ast part, large firas vith experience ln waste handling in 

They are not the only f1raa vith the qu.aliflcation.s and credentials 

vork, nor are they the only flea. that have expressed interest in 

the hazardous and toxic vaate projects. There are aany contractors interested 

in participating in these projects. There appears to be legitlaate concern 

that contracting il•pediMnta, au.c:b u bondin&, •i&ht leuen further the 

Covern.ent's ability to expand contractor participation. Contracting 

1ap4dt-nts IIIUat be carefullJ conaidand u to their relative aignificance. 
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TABLE 21 

COR.PS HT\1 CONTitACTS 

COST OF PROJECT COKPAllEJ) TO COVEIU!M.E!IT ESTIMATE 

N'U"K!Ell OF liDS PEll PROJECT 
-~····-··-··········~····· 

liD GOVT AllARD AllAllD AKT NO. 
DATE ST ROJECT NAME noGIWt I!ST AKT /COVT I!ST liDS ·- ·······---·······------····--·····-···--···-········----··-····-
6/04/87 PA Lackawanna Refu.e SF 23.0 15.9 o. 7 7 
3/23/811 KA llyanza Cheaical llaste Dump SF 13.0 8.6 0.7 13 
5/17/88 KA Charle• Ceorge LAndfill SF 15.0 15.6 1.0 6 
6/07/88 KJ 1..ana Property SF 4.1 3.6 0.9 6 
6/07/88 KJ Ket&ltec Aero•yste .. SF 3.5 3.4 1.0 5 
8/02/88 OH New Lyae LAndfill SF 12.0 13.7 1.1 5 

10/06/88 PA lruln Lagoon SF 5.0 4.0 0.8 5 
10/12/88 PA Heleva Landfill SF 4.7 5.4 1.1 8 
10/18/88 IN Lake Sandy Jo SF 2.3 2.4 1.0 3 
11/16/88 KJ log Creek Fara SF 14.0 14.0 1.0 4 
12/06/88 CA Del Norte Pesticide Storage SF 1.3 1.2 0.9 11 
2/02/89 NJ Bridgeport Rental/Oil Svca. SF 42.0 52.5 1.3 5 
3/28/89 NJ Caldwell Truck Co. SF 0.2 0.2 0.8 9 
6/22/89 NH Lipari Landfill on-site SF 21.0 15.8 0.8 4 
7/11/89 KD lt&ne & Lombard St. Druat SF 4.0 4.5 1.1 1 
7/24/89 NY llide leach Development SF 15.6 15.6 1.0 2 
8/01/89 KS Cherokee County Storage Ta~ SF 0.7 0.6 0.9 2 
8/01/89 DE Delaware Sand/Gravel Landfill SF 1.2 1.5 1.3 3 
8/02/89 Rl llestern Sand & Gravel SF 1.0 0.9 0.9 9 
8/23/89 HA laird & McGuire SF 9.6 11.3 1.2 5 
8/31/89 NJ Montclair II orange Sites SF 0.2 0.2 1.0 3 
9/06/89 KD S.Md.Wood Treating SF 2.0 2.6 1.3 7 
9/19/89 NJ Helen Kramer Landfill SF 36.0 55.7 1.5 4 
9fl9f89 PA Moyers Landfill SF 25.0 28.0 1.1 4 -- ............ ···-~··-·-·----------····---···--····-·~-------·----··--------·---TOTAL: 256.4 277.2 1.12 AVG. 

$1,000,000• 

.SF- SI11'EllFUND 
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This bad particular concern to contractors that had been awarded lar&e. 

indefinite delivery contracts. They feared that suretiel •ight uae the total 

contract aaxiaum, rather than actual work orders issued, to coapute their bond 

capacity li•itatlon. 

Tables 2A-C illustrate the experience of the Oaaha and Kansas City Corps 

districts. There were a aaall number of bids received 0n several HTV 

projects. This low number of bids is not necessarily due to the lack of 

interest in the projects. According to several HTV organizations interviewed, 

including the Hazardous Vaste Action Coalition, Environmental Business 

Aasociation, Aaaoeiated General Contractors, National Solid Vasta Management 

Aasociation and the Remedial Contractors Institute, the key factor 

contributing to lover competition for some HTV projects is the inability of 

.. ny contractors to secure bonding. It should be noted that in many eases 

fir.s cannot obtain bonding despite a proven history of competence in doing 

such work, strong financial assets and profitability and sound leadership and 

experience in the fi~. 

In so .. cases it vas reported by both contractors and government 

contracting agencies that projects have been delayed due to the shortage of 

contractors vho can obtain bonding and related surety problems. Contracting 

representatives for both the Corps and the states advised that they have had 

ad.iniatrative delays ss a result of contractors not being able to obtain 

appropriate bonding. This additional work has resulted in the slippage of 

project schedules. 

The resulting shortage of qualified firas that are able to consistently 

arrange surety bonding .. , be reflected in higher costs to the government. 

Jonding's llaitation on co~etition, with only four or five final bidders in 

.. ny cases, aay have re1ulted in hisher contract bids than would otherwise be 

expected. Tables 2A and 2B illuatrate the experience of two Corps districts 

in bid pric .. and number of bidden. 

s .. ller contractors, ln particular, .. y be screened out of the HTV cleanup 

pro&r- .. rtut due to their 1ll.llbillry to .. cure surety bonding. Several 

contractors stated that they do not have the extensive financial equity 
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auref:J c-ity. londln& coapanle1 perceive that the &tate of tec:hnolol)' of 

the HTV cleanup proc:e11 11 constantly ch&n&lng and very aablcuou.. It 1& their 

opinion that little 11 ltnovn about the adequacy of the uchnolo17 either 

concernin& 1-dhte or lon&·tera n:perlence. Technolo17 aay evolve th.lt 

render& the preaent Mthod inadequate. 

leave the d .. tsner·buUder potentially 

contJ.aue&. 

Suretlea are concerned th.at thh aay 

liable if the preaent HTV le&al cllaate 

c. Surety flraa have atated th.at the preaent unfavorable le&al 

euvlrotaent, vlth vldeapread 11t1&at1on and lar&e avard&, h&a aade insurance 

coapanle& very cautioua about insurtna HtV project&. Althou&h vocal in their 

aaaertlona th.at they not be treated aa a aubatltute for lnauranc:e, they fear 

that by bond1q such vork they .. y in the future be sousht out 'ba .. d on a 

le&al theory vhlch vould treat the• aa if they vere lnauranc:e. The c:auae for 

liability, such as the appearance of a dlseaae 20 or .ore year& after exposure 

to tosic: aub&t&ncea, lead& to a very uncertain altuatlon for suretlea. 

d. According to the aurety firaa 1nterv1aved, toxic tort lit1&at1on 

feature& are an t.portant reeaon for thalr preaent reluctance to participate 

tn the HTV cleanup field. In the toxic: tort arena a very lone tl .. period (10 

or 20 year•) between expoeure and developaent of injury h typical. Unlike 

other prototypical injury ait.atlons, toxic liability involve& long tt.e 

period&' between the alleged expoaure and the dheovery of d.a.cugea. Since 

thia Utl&atlon takes place in atate court&, the indeanlflc:atlon under SARA h 

not helpful, nor le&ally binding on ella &tate&. 

e. Inaur&nee. Tbe lla%ardou.a \lute Action Coalition, an or&anhatlon 

co.priaed of technical couulting flr.a in th.a HtV field, alon& vlth Karsh and 

ttc:lAoaDAn, a lar&• iuurance broker, held a M&tina ln Vuhln&ton, D.C. on 

Sept.-bar 13, 1989, ln vhlcb a aerie& of apeakera outlined the lnaurance and 

1n&l.aiflcat1on probleu confronting the contrac:ttna ioduatry. Tbe collected 

paper& of chis Metln& are entitled •Pollution lnaurance/lade8nlfication 

Iuuaa for En&1neera in lla%ardoua !lute Cleanup•. n.e pap<ara point -t th.lt 

tha preaent inaur&nee cover•&• h not adequate in aany areu. Tbey abo 

aapreaa the inaur&nea loduatry' • concern that potential Uti&ation 

~ercalntiea play a aajor part in their decia1ona to fore&o provldln& 



by the courta aa the insurer of last resort or a "deep pocket.•• Thia 

unknown riak baa led aome corporate auratiaa to forego involvement in the HTV 

aarkat. Surety bond producara that have aade auch a deciaion indicate that 

they vould be aore likely to participate in the aarket if the applicability of 

SARA indemnification to the aurety vas clarified. Moreover, that the 

performance surety bond be clearly represented as being intended by the 

Government aolely as a ruarantee of performance by the contractor and not in 

anyway as protection for the contractor'• tortuous injuries to third partiea. 

f. Greater riak to Government. In response to claims by ao .. 

contractor intereata that bonding could be aubstantially reduced for certain 

categoriea of HTW vork, aurety sources atated that risks of non-performance 

increase if construction contracts are awarded either without aurety bonds or 

vith lover rated surety performance bonds. Surety officers contacted in the 

survey pointed out the trade-offs involved risks to the government if surety 

bonds vere not used on projects that normally vould be aurety bonded. They 

emphasized that surety firms perform a valuable service for the government in 

screening out potential problem contractor& from the pool of contractors 

competing on government construction projects. 

g. Indemnification. The sureties and contractors have listed many 

perceived problems vith the present SARA1 indemnity law. There is 

dissatisfaction over the amount of indemnification coverage, as well as the 

extent of the coverage and even vhat events are indemnified. Sureties find 

that the definition of vhat is the aaximua dollar coverage of the indemnity is 

not apecific. CERCLA aets the upper limit of the indemnification amount as 

the funding that ia remaining in the Superfund account. However Section 119 

aays "If aufficient funds are unavailable in the ... Superfund ... to aake 

payment& purauant to such indemnification or if the fund is repeated. There 

are authorized to be appropriated auch amoune. as aay be necesaary to aake 

auch payaents. Suratiaa and contractor& era of the opinion that auch 

li•itation on indemnification aay prove inadequate in the future if there are 

li•ited fund. available in the Superfund account at the time indemnification 

requeata ripen. The EPA ia preaently addreaaing the 118it on indemnification 

probla• in propoaed draft ruidelinea for Lmple .. nting Section 119 of SARA. 
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concluaive, indicate e pattern of co.,etition in the flald that above a 

liaitad availability of ali&ibla contractor&. The expandin& KTV cleanup 

requireaent will exacerbate thia aituation 

Relatipn1blp pf prpJect type. Examination of the relationahip of the 

, ratio of avard amount to &overn.ent eatiaate ahov1 that the ratio it 

acceptable, except for contai~nt projects vhere the ratio vas 1.3 to 1. The 

largest spread for the variation of hl&h and low bids Val in the project• 

involving collection and diapoaal of va1tea, 2.2 to 1, vhile the next createst 

variation vaa for &•• venting projects vhich ran 2 to 1. The heaviaat 

co.,etition vas evidenced in the average number of bids (7) received for vaate 

containment project& vitb the next highest number (6.5) bids for alternate 

water aupply projecta. It ia noted that the average number of bids received 

for RFP'• vaa only 3, co.,ared with nearly double that amount for Invitations 

for bids. 

Contractpra' project warket abares. The aharea of the KTV cleanup aarket 

(24 Corp• project•) are heavily concentrated in a relatively small number of 

contractor&. Chart S ahovs that three firas or joint partnerships have about 

60\ of the dollar aarket of HTV projects and S of the 15 firms have 

successfully bid for about 58\ of the total number of projects. The rest of 

the projecta are being apread among the remainder of contractors, aome of 

vhich are quite large. While the total i• still small, the concentration of 

activity in a fev firas tends to persist and is not assuring to those aspiring 

to participate in the program. 

Sureties' 14tklt 1hares. Surety bond providers are also unequally 

repre•ented in the lilt of auratiea eharea of the project pia. Five sureties 

or surety co.binationa account for 13' of the project bond dollar• and five 

auretiea or co.binationa bonded 70\ of tba Corp• 24 projecta analyzed in the 
acudy. Thia illuatratea the ca1a that fav auraties are intaraatad in 

providing bonding for lTV project&. 

The foreaoing experience presented in the contracting 1nforaat1on fr~ the 

Corpa l&nsaa City and Oaaha Districts reinforce& tba atory presented by the 
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level of riak doea not diaappear; it la .. raly tranaferred froa one entity of 

aociety to another. It i1 not reasonable to expect private induatry to 

voluntarily participate in a hi&h risk enterprisa unle1a a hl&h preaiua 1• 

paid. Many &OVet't\IMnt program• are atruc:tund to reduce thb uncertainty in 

nev hl&h tech and experimental enterpri••• to a laval that 1• manageable by 

the private lector. 

Indemnification, insurance, bondin& and contractual agree .. nta are all 

mechani• .. to tranafer risk. The preaent aituation in the HTV cleanup area 

bringl this aspect of riak, and vho .uat assuae risks for the nation'• 

cleanup, into focus. There 1a a need in the HTV program for the definition of 

the risk involved and the assignment of each risk to the proper entity. 

Guidelines are neceaaary to apell out and clarify the appropriate 

reaponaibilittea that vill be borne by government agenciea and those that are 

vithin the purview of private enterpriae. 

Indemnification ia a tool that transfers the risks from private industry 

to the governaent. One problem with indemnification 1n HTV cleanups 1s the 

uncertainty of coverage. It is not knovn at the time of bid openings whether 

coverage vill be available to the contractor or the surety, and, if 1t is, the 

!Ulliaua amount of coverage 1a unlcnovn. 

Another tool co.-only used to manage uncertainty 1s insurance. Insurance 

presently available to contractors is inadequate. The aaxi.ua amount 

available 11 .ucb too low, the time period of coverage is too limited, and 

third partiee are not covered. Thu.s, the transfer of risk to the insurance 

lnduatry is quite lLaited. 

The bonding proceaa i• another vay to transfer uncertainties froa the 

government. It is a traditional vay to transfer riek in the construction area 

vbere con.ttruc:tlon occ\l.t:a over a lona tLae perlocl and co-iaaenta .uat be -de 

for the entire project before the project can proceed. The traditional ri1k 

covered by conatruc:tion perfor-anee honda vaa that the project be completed a• 

deaisned. that the contractor as1u.ed re1ponaibility during the construction 

period, the warranty and the latent defect periocl. Problems have arleen in 
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industry feara. The underlyin& induatry concern ia rlak to the contractor 

and/or the aurety. Factor& affactin& riak include: indemnification, 

insurance and bondins. Theae riak factora influence one another, e.&., if 

indemnification ia available to the aurety, then bonding aay be aore readily 

available. No ain&l• action vill aolve all the bonding problems. Additional 

conclusions are listed belov: 

The sovernaent ~t select the aoat appropriate acquisition atrategy 

early in the solicitation proceaa. Risk to aureties, contractors and the 

governaeat ahould be considered in addition to other site requireaents. 

The sovernment acquiaitloa strategy ahould addreaa the need to make an 

early decision whether to use a service or construction contract. In soae 

cases, different contract types aay be uaed for different project phases 

vithln the aaae contract. Killer Act, Davis·!acon Act and Service Contract 

Act decisions ahould be aade on their aerita and without regard to bonding or 

coat taplicationa. 

Contracts should be structured, the type of contracts selected and 

bonding require .. nts established, to appropriately protect the government's 

interests. These interests include: insuring that contractors capable of 

performing the contract reaain eligible and that the selected contractor 

perforas as proaised. 

HTV cleanup agencies should explicitly decide how much performance 

bonding is required and how that bonding should be structured. Normal 

practice ia to require 100\ perforaance bonding for construction contracts and 

zero bonding for service contracts, although the contracting officer can 

select other percentages. We need to aasure that the amount selected is only 

that needed to protect sovernaent intereats. 

Sureties only vent to 

constructs what vaa required 

assure that the reaedial action contractor 

by the plana and 

avoid desisn/conatruet contract& or contract& 

specifications. 

apecificationa. 

containing aaJor 

They vish to 

perforaance 

There ia a strong perception by the l~try that difficultiea vlth 

bonds is llaitin& coapetltlon. 

projects due to unavailability 

too large. 

RA contractors report that they have not bid 

of bonding. Sureties indicate that the risk is 
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V. OPTIONS EXA.MINE.O 

A. lNTllOOUCTIOH 

Discuasion. conducted durin& the study with industry, contractor, and 

&overnaent personnel raised several poa1lble altern.tivea that al&ht be taken 

to increaae the availability of bonds to HTW con.truction contractora. Theae 

alternatives fall into tvo &eneral cate&orles aa follows: 

o Hon-Luhlatiye Chancu. lntarn.l Corps and EPA non·le&hlative 

chance• in procedures ralated to contractin& strategy and 

i~leaentation of the authorities Which each agency already poa1essea. 

o Luhlative Cbancu. includes revision. to regulations Which guide 

each agency but Which neither possesses the authority to revise 

independently; revisions to existing atatutea so as to, (1) eli•lnate 

requirements that serve to le11en the corporate surety industry's 

interest in bonding of KTW project• and, (2) to clarify that 

perforaance bonda are to be u.ed only to assure that the contractor 

will complete all contraceu&l require•enta and are not a vehicle by 

Which third party claims aay be satisfied. 

Of the options available to the governaent to alleviate the bonding 

proble•. aany are centered on the concept of •anageaent of risk by the 

governaent. Financial and physical risk exist in the cleanup process and the 

&overnaent needs to incorporate risk analysis into its planning process to 

examine the trade off• in costa and benefits of the transfers of these risks 

berween aovernaent and the private 1eetor. In the ease of bonding KTW cleanup 

projects, the aovern.ent .uat exaaine the assumption of higher risks in non

performance of contracts for HTW cleanup against the gains of ~re competition 

by the cleanup induatry and the reaultant lover prices for projects. 

It should be pointed out that the bondin& co.aunlty &&nerally doc1 perforD 

a service for the Govern.ent contractln& agency in aakin& its evaluation to 

bond a particular contractor. In aakin& this decision, it carefully analyses 

the contractor's financial and technical ca.petenee to do the work as vall as 
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• CoveJ:tUNnt. Thh should be dona early in the acquie1t1on proce .. to auure 

that the competition benefits that aiJht be gained by such effort can be fully 

aaxi•l&ed. The decision of whether to ~e a eervlce contract or a 

construction contract wat be 114de on their respective .. rita and not on the 

tapacte of eecuring parfor..oee bonding. A eeparate eet of procedures ia 

required to eetebliah the bonding requ1re .. nt. 

In INking thb bonding deterain.ation it 1a also t.portant to recognize 

that the eurety co-..nity' • concern regarding the riak aasoeiated vtth HT'II 

-rk vUl probably lead to the aurety not atepping forvard to complete the 

project ln the event of a contractor default. Conseq~ntly, it ia likely that 

tbe Cove~nt vill benefit only froa the el.lrety' a providing' the penal a1.111 of 

tbe perforaance bond. The Governaaent probably vUl atlll need to reproeure 

tbe vork. Contractor• pointed out that e~.~rettes vere requiring el.lbatantial 

financial coamicaenta from contractors as a prerequisite to providing bonding. 

This fact vould tend to aake the aurety even lklre inclined to buy itaelf out 

rather than assume the greater risk burden associated vlth its takeover of the 

defaulted contract. The reality then appear& to be that the performance bond 

ia priaarlly protecting the Government'• financial etake in the contract 

ratber than its interest in not having to deal vith reproeure~~ent upon 

default. 

In looking at the character of vork to be perforaed under an HT'II contract, 

it .ay vell be that the nature of the vork and the payment arrangements 

employed by the Government aay provide a ••aaure of protection in the•selves 

~t could varrant a lover bonding percentage. In the excavation aituation, 

and even 80re eo Where ve are dealing vith incineration aerviee vork, aany of 

the pa,.ente to the contractor are al.lbjeet to its perforaing aatlafactorily. 

A default after partial perfonwmc:a requiru that the Govern~Hnt procure 

another contractor to eontlnwt perfonwmc:e. This default a1tuat1on, however. 

1• aubetantially different froa that faced Where ve are dealing vith a 

bulldtna construction project. In the for..r ease, the vork to be co.pleted 

le relatively ea.ay to deterainoo. This b in aherp eontraat to the probl•• 

facing the Government Where .ultiple subcontractors and complex deaisn 

requireMntl auat be deterllined and taken into eot~J~ideration in a vertical 
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·b. Require Increased Aeqyldtlon Plaooin1. 1be contracting proceu, 

including the bonding lssue1, should be intesrated into a project acquisition 

plan. 1o:rt analyda of the rhk trade offl to the Goven.ent IUY be 

incorporated into the acquisition plannin& process for HTV proJects. 

Presently the Federal Government requires perforaance bonds to aaaure agalnat 

the uncertainty of proJect non·perfo~ance on conatruction proJects as 

.andatad by the Killer Act. 1be coat of this protection should approxi!Ute 

the coat of the potential non·perforaance rhk in the lons run. 1be trade 

offa of this ria~ aay be exaalned in the acquisition planning process for each 

project. The process vill analyze the benefits and costa of the Government 

aaawaln& alil,htly higher rbka in project perfot'lUnee and the reaultant 

benefits and coats of laproving the competitive cllaate for HTV contracting 

and the con.11equent reduction in contract prlcea. 1bh uy involve the 

analyala of each phase of the cleanup and the appropriate level of bonding 

that would afford adequate protection for the Government's interest• and atill 

encourage participation by the bonding indu.try. Careful examination of the 

contract alternatives, ••~lee contracts or construction contracts, should be 

carried out by an lnterdiaciplina~ teaa, •reeomaending• to the contracting 

officer, although final disposition will be aade by the Department of Labor. 

Meetings are being planned for early aummer 1990 becveen EPA, Corps and 

Department of Labor representatives to clarify the classification of 

construction and service contracts under the Davis·Bacon and Service contract 

Acts. 

Cost type contracts ahould be given careful consideration where there are 

aicnlficant technological unknowns associated with undertaking an HTV project. 

It la not in the prograa's interest for the contractor to be required to bear 

an inordinate share of the risk. Requiring fixed priced contracts under such 

conditions places both the contractor and surety in an unacceptable risk 

condition and would increase the coat to the govern.ent significantly. 

Multiple contract• are another action which could be conaidered by the 

Gova~nt durin& ita acquisition planning to llalt the rlak potential for the 

bonding c-.mity. 1be approach vould ba to ltruccura the contract 

requlre .. nta ao aa to llait or isolate the activity requirin& a aurery bond 
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• plan vould place an a~lnlatratlve burden on the project. If additional fir-e 

participate, there ie a chance of reduced project coate. 

2. Clarify Sur•kY Lfab111;y. 

a. Bockgrqund. Intervieva conducted in the courae of the atudy vith 

contractor• and euretiea focused on the real concern in the aurety COiliiiNnity·· 

resardlng the potential liability arialng from their villtnaneaa to act .. 

~rantora for HTW projacta. Thla la conaiatent vlth the auretlee' atand that 

they are bond1n& &llec:ution of plana and apec:a, not project perfora.ance. Thb 

1• a perceived daft&er, not oae baaed on any particular court ruling involvin, 

a surety ~rantee eituation. The perceived liability ariaea from potential 

third party injury c:lotas and an 1ll·defined bond coverage coapletion period. 

The aurety'a concern for liability reaulta from the trend in casea arising 

fro• the -nwaental .. butoa 11tigationa vhere the courts have aought ao11e 

deep pocket to c:oapenaate the injured party. In ao11e case&, the courts have 

looked to lnaurance c:orapaniea for auch relief despite the insurance induatry' a 

dbcld.-r of any liability under their policies. The aureties viev 

theaaelvea aa aimilar to these aituationa, vith potential deep pockets from 

vhich injured parties aay aeek relief. They rec:ogni&e that they are not 

insurer& of auc:h injury, but have little faith that the courts vill take note 

of the diatinction between insurer and guarantor if there is no other 

financially viable party against vhich a valid judgement can be executed. 

The aurety community, aiailar to the insurance industry, uses a secondary 

aarket to apread the risk associated vith any particular bond arrangement. 

Thia aecondary aarket has_aade it clear that it is not interested in sharing 

the riak aaaociated vith HTW projects. Aa a consequence, surety firms are 

.ore and .ora being called upon to undertake sreater riak levels for auch 

-rk. The 1naurance indue try reaponded to the loaa of ita aec:ondary insurers· 

by vlthdraving c:o.pletdy froa the pollution 11ab1l1ty coverase aarket. The 

aurety lndwltry, althoul)'l a till aaintaining a reduced preaence, does have 

cert&1n Nllbare of ita c:-..nity vhich have followed the 1neurance induatry 

lead and choaan to vithdrav froa providin& bond coverase for auch vork. 



• c. Surety Indemnlflcttlqn. Another concern that needa to be 

cltrified la the extent of inde~ificttion, if any, that the aurety vould ba 

entitled to •• a reault of providing bondin& on the contract. Inde~ification 

for re .. dial action contractor• perfor.ln& KTW work ia permitted by 42 U.S.C. 

9619, provided thtt certain requiresenta are set. Suretiea queation the 

applicability of thla lndeanlficttion to thea. Since it has 1 aajor lmpect on 

the evaluation of the riak for bondin& aueh vork, clarification ia needed to 

allov the lnduatry to adequately quantify ita potential lona·tera risk. 

d. Qefine bond cogpletlqn periqd. The aovernment vlll define the 

point at vhlch bond coapletlon requiresen~a have been fulfilled. Thia 

definition is vlthin the authority of the procurina aaenelea. 

aecently, in reply to a •urety•a concern over its ri&ht to indemnification 

ln the event of a default of the bonded contractor, EPA advised that the 

surety would be eli&ible for indemnification if it elected to stand in the 

ahoea of the defaulted contractor and complete perforaance of the remedial 

action. A final decision has not been aade aa to bov this vill apply to a 

1urety that elects to take on responsibility for perforaance, but does so 

throu&h lte procuring another contractor. It ie clear that this issue ~t be 

clarified vith respect to the EPA superfund projects. 

3. In4emn1fication Guidelines. 

1 . lackgrouod. There is no defined limit of coveraae in EPA's 

interim auidance on lnde~ificetion.th&t can be addressed vith certainty by 

1urety or contractor interests in assessing their potential risk. Likewise, 

the requiresents that will need to be .,t to becoDe eligible for the 

indemntfication tre not completely clear vith respect to the contractor. They 

are even .ore aabicuoue reaarding the aurety. These unknowns eppear to 

exacerbate an already bad eltuatlon and provide DO incentive for induatry to 

.ove forward and co .. lt the .. elvaa tnd their aaaeta to aupport the proaraa. 

lt ia unclaar fr~ the data ca.piled in the 1tudy the effect that 

clariflcetlon of thi• iaaue vlll hav• on the aurery and contractor community. 

DOD, which baa not provid.d inde~if1cat1on, for ita vork, baa been abl• to 
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•• hazardoua and coaplex, .. ny proJecta use proven engineering principle• which 

have a lone hiatory of uae and acceptance. The extra .. caution on the part of 

the aurety lnduatry, llalted number of proJect& conatructed and reluctance of 

auretlea to becoae involved ln HTV project&, all .. ,h together to cauae the 

aurety to assuae each HTV project ia the saae despite the conalderable 

variation in the typea of project&. A number of project& are vater aupply 

conatructlon alternatlvea that have no direct involve .. nt vlth hazardous 

b. Outreach Proa:rq. To overco .. thh lack of understanding, the EPA 

and the Corpa could aponaor outreach effort& at.ed at bringing both auretlea 

and contractor• together for purpoaea of dlacusaing vtth industry technical 

especta of different typea of HTV project•. The agencle• ahould alao focus on 

the different alte conditions and various contractual provlalona that can 

dlatlnguish one aite fro• another and the technical aspects of using &tate of 

the art technology. \lhlle not el1111inat1ng all 1lllped1~~ents to surety 

lnvolveaent, this could go a long vay toward loverlng the surety industry's 

reticence to participate on acme of the less complex projects. 

S. LiMit list pqtential. 

a. Background. Sureties expressed particular concern that the 

Government not package its procure~~ents, as deslgn·build contracts ,including 

the use of performance apecif1cat1ons. In these cases, the surety 1s 

concerned that 1ts risks are significantly enlarged fro• the situation it 

faces Where design has been completed and the contractor need only construct 

the designed project 1n order to satlafy perforaance. 

b. Clarify Contract Polley. The government ahould consider accepting 

deal~ reaponalblllty where perforaance apeclflcatlon requ1ra.enta have been 

.. c. Perforaance apeclflcatlona are used to ao.e extend ln all construction 

contract&. Inclneratlon and ground water treat:aoent contract& have a very 

large perforaanca apeclf1cat1on co~nant and vill re .. ln that vay. The 

govern.ent vlll continue to allov contractor& to propoae the co~lex equipment 

needed to .. et apeciflc alta treataoent require-nta. Once the contractor baa 

deaotu~trated that the equlp .. nt Meta the perforaance apec1ficat1on, the 
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1. Increaae the coveraae for lnde.nlflcatlon. Expand the typea of 

cover•&• for liability indeaniflcatlon and aake theae available to the aurety 

aa well aa the contractor. 

2. £atabliah a dollar cap on HTW liability. 

3. Prae•pt atate lav1 coverln& atrlct liability, and provide unlveraal 

inde.nity. 
4. Aaend CtRCLA and/or Killer Act to apeclfy chat the purpose of 

perforaance bon~ ia to aasure the sovernaent chat the contractor will 

co~lete all contractual raqulre .. nta and obllsatlona. Performance bon~ 

ahall not be a vehicle for third party liability clalaa. 
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EPA and Corpa repreaencativea ahould aeat with Depare.enc of Labor to 

clarify the contract requiremenca of Cha HTW procram and the relationship of 

these to the: Killer Act, Davia·lacon Act and related regulations. 

A procram of continuin& review of contract actions will insure continued 

competition in the contraccinc process. 

~aphaala ahould be placed on appropriate acquiaition plannina which takes 

into consideration all factora that relate to the co.petitivenesa of the 

contract aituatlon. 

2. Clarify Surety L14bil1ty Under SARA. 

EPA ahould .ove immediately to clearly define the extent to which it will 

provide indemnification coverage to aureties on HTW projects. EKtending 

indemnification by the Federal aovernment to aureties should be explored when 

chey fulfill chase surety obligations by acepping in and completing che 

projecc for the defaulting contractor. Presently chis area is not vell 

defined. EPA ahould also insticute, in conjunccion vich the Corps. an effort 

to revise che present FAR perforaance bond form to deal vith the concerns 

raised by surecles on pocential for third parcy acc1ons looking co the bond 

for injury judgement recovery. A Cask force coaposed of appropriate personnel 

from both agencies should be eacablished co work on having chis revision 

instituced for HTY projeccs. At the same tl-., each agency should require its 

internal procureaenc element& co assure that wording is included in 

invicacions and aolicicatlons disclaiming any interest by che Covernment ln 

having the performance bond being available co cover third parry injury 

elaillll. 

3. Indemnification Cu1del1pta. 

A new 1ndesn1f1cat1on elauaa will \>a i.ple-nted by che Corps vhlch will 

aaaure the indemnification of HTW concractora in che avant that they are not 

able co aacure adequace insurance for fir. fixed price contracts. The 

indemnification will extend to third party liability by the aurery. 

4. Coaunl cation with Industn. 
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substantially reduce ••ny of the concerns of the aurety industry and 

contractor co .. unity ln belng involved wlth Superfund re .. dial actlon work. 
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• APPDilHX A 

HTV BONDING STUDY 

Liat of Contact& 

··········--············································ 
N&llle Organization Addreu 

•·······•···••••••••··········•··•••··•••••••••·••·•••••·•··············•••········· 
John Staller 
Lynn Schubert 

Irian Deery 
Stu.rt li~tock 

Dave Johnson 
Jack K.ahon 
Greg Noonan 

Chuck Schroer 
Walter Norko 

Sara lunch 
Jill Gibson 

Paul Lsncer 
Noel 'Urban 
Gene Jones 

Bruce Anderson 
Norm Spero 

August Spallo 
Joan Otap11an 

Steven Switzer 
Frank Iader 

Lee Fuerst 
Donald Robinson 

Cathy Vanetta 
Kirk WU llus 

Stanley Karlock 
Cary Henninger 

Ann Wright 
Rick Heinz 
Mary Melhorn 

George Wischllan 
Richard Corrigan 

S. McCallie 
Jill Lsne 

Peter land 
Mike Yates 

W1llla11 llod 1e 
Paul Nadeau 

Toll Whalen 
Carl Edlund 

To11 &oahy 
John Herguth 

Terre !clt 
Joe Turner 

John Daniel 

Ill. Dept land Pollution ctrl 
Alllerican I~. Assn 
Assn. Genl. Contr/AIIer 
Assn. Genl. Contr/AIIer. 
Assn. Genl. Contr/AIIer. 
CECC-C OCE 
CECC-C OCE 
CDG'·C OCE 
CEMP-CP OCE 
CDU'-R.S OCE 
CEMP- R.S OCE 
CEMP-R.S OCE 
CDU'- R.S OCE 
CEKRD-CT 
CEKRD-OC 
CEKRD-OC 
CEMRX-OC 
CEMRX-CT 
CEMRX-CT-K 
CEMRX-ED·T 
CEMRX-ED-T 
como-CT 
como-CT 
CF:lmO·CT 
como- ED- E 
CEMRO-OC 
como-oc 
CEORD-RS 
CEPR-ZA 
CEPR-ZA 
CH2M Hill 
CH2M Hill 
Corroon & !lack 
Davy Corp 
Ebasco Constr. Inc. 
Environmental !us. Assn. 
EPA HQ 
EPA HQ 
EPA Rag Off 6 (Dallas) 
Fldallty & Depoalt Co. 
Foster Wheeler Corp. 
Hazardous Waste Action Co 
Huntington Diat. 
IT Corp 
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Springfield IL 
Washington DC 
Washington DC 
Washington DC 
Washington DC 
Washington DC 
Washington DC 
Washington DC 
Washington DC 
Washington DC 
Washington DC 
Washington DC 
Washington DC 
O..aha NE 
Ollaha NE 
Ollaha NE 
Kans .. City HO 
Kans .. City MO 
Kansas City HO 
Kansas City KO 
Kans .. City MO 
Ollaha NE 
Ollaha NE 
Ollaha NE 
Ollaha NE 
Kansas City Ho 
Ollaha NE 
Cincinatti OH 
Washington DC 
Washington DC 
llashinton DC 
Denver CO 
Madison WI 
San Francisco CA 
Lyndhurst NJ 
Washington DC 
Washington DC 
Washington DC 
Dellas TX 
llaltLaora KD 
Clinton NJ 
Washington DC 
Huntinaton wv 
Washington DC 
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CUJIFIC.Att Of SUFFKIIHCY 
1 tt 11.-.by Ct'ttifr. Thac tht s.vr~tty fll•l'fl•d hct•i" '' ptuonalt) knn•• to ..,; ch.ac • .,, ;n' lvd'llftlfl'lt~ u•d ••'Hf u 

rnpoa•ib1•. and qwall6:cd to .n u tuch; and •h••· co cht bttt vi mr kftowl•dlt. •"- l11cu ttattd by u 1d ltdtrl "' dw 
fon&oinl afida•ic .,. Inc. 

1~·-
1 

INSTRUCTIONS 

1. This form tholl be u•ed whene .. r •uretiet on 
bonds 10 be u..:uNd in conft<tdioft with Gov...,......,! 
controcll ore indivicluolsur•lie.. en ptovided in oov· 
•m;..g regulation• 1- 41 CFI 1-10.203. 1 -16.801, 
101-4$.3). Tllefe 1holl be no de•iation from this fo,. 
••cepl 01 so outi\Ofiltd I••• 4 I Cfl 1-1.009. 
101-l.l 10). 

2. A corporation, portnenl!:ipt or other bvsin•u 
ottACiGrion or firm~ as suchJ will ftOf b. occ•pted 01 Q 

surety, no< will a partner be accepted 01 o ,.,...ty for 
c•partnen or for o firm of which he •~ a membef. 
Stockholden ala cOfPOtol!l p<incipol ""'Y be occcepted 
as nareties pto•ided their qvoliflcotion• as such or• 
inde-denl of 11\eir otockhaldingo therein. In otri•· 
;.,11 at the net worth llture in Item 1 aft the face of 
this aft;do•it on individual turaty will not include ony 
finonciot intetetf he moy hove in the ouett of the 
prirlcij)ol on the bo"d which thia olf.da•it wpport1. 

3. An if"'divtduol tutaty 1hoU b• o citizen of the 
unaed Stotet, a.actpt thot tf th• contract ond bond 
ore e&K\Ited in any foreigtt coutttry# the COMMon~ 
weollh of Puerto lico, the Virgin blonds, the Canol 
ZOf\e# Gvcut\# or ony other terr,tory or pou•nion: of 
the Unil!od Stalea, ouch lurety need only be a IM'-· 

1\enl reaident of the place of u..:ulion of the canwoct 
and bond. 

4. The ind;..iduol surety ahcan ol\ow net worth ift o 
"""' 1\0I le11 tho" the pet\Oity of the bal\d by aupply
i~g the iAfat....,tiOft requited on the loce llereof, 
"nder oath befor• a Uftited States commiuioftef. a 
clerk of o United Stoteo Couf1, 0<' notary public, 0t 

•ome other olticer hovifto outhO<'ity to administer oaths 
generally. 11 the ofticer has "" olticiol .. ol. il ol\all 
be affi aed. oth4tfwite th• proper certificate cu to hit 
olfociol choro<l!lr ol\oll be fumiol\ed. 
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.5. flo.e certifkcm. of aul!;ci.,.cy shall be 1igned by 
Of'\ ofr.cer of o bal'\k or trust company, a iudg• or 
cle.t of a court of recOtd, a Unil!ld Stotel diatrict at· 
tor,...y or commiuion•r. a pottmatter, o cola.ctor or 
de.ovty coU•ctor of interno' tevenut. or ony other of
~cor of the United Statta oe<eploblt to tho deport· 
m•nt or ettobltshtl\ent conc1mH. fvl'fher certificotet 
\ho,.,•ng odd$tional an•t•# or o new turety. moy be 
required to cuur• protection of the Governm•nt's 
interest. Such cenificot•s mutt bt bated on the 

penoi'IGI fnwestiQlattol'\ of tn• certifyiftQ oflicet at the 
hme af l+lt ffiOking th•reof~ ond Mt upOft pttor 
certific.otiOf"\. 
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REPORT TO CONGRESS ON LIABILITY, 
BONDING, AND INDEMN1F1CATIONISSUES 

FOR DEPARTMENT OF DEFENSE 
RESTORATION PROGRAM AND 

HAZARDOUS WASTE CONTRACfS 

OCfice or the Deputy Assistant Secretary or Defense 
(Envirorunent) 



Response Action Contractors' LA.bllity Issues 

Regarding the Defense Environmental Restoration Progr~.~n 

Conclusions and Recommendations 

Conclusions: 

The Department of Defense (DoD) faces a major chaUenge to cleanup its 
contaminated sites quickly, effectively and without excessive cost to taxpayers. The 
DoD cleanup and remedial program relies on the architectural and engineering 
services and the design and construction capabilities of private sector remedial action 
contractors (RACs). The RAC community expresses reservations about its members' 
future willingness to undertake this work for the DoD because of perceived uncertain, 
but believed potentially large, risk to their firms inherent in DoD's remedial action 
work. In order to better understand the substance and basis of these concerns the 
Department of Defense has endeavored to work with representatives of the RAC 
community, other private sector contracting entities, as well as representatives 
knowledgeable about the practices and concerns regarding the insurance and surety 
sectors of the nation. The study concludes that contractors have the following deeply 
held perception of the current liability situation: 

RACs, because of joint strict and several liability under federal and state 
law, may be found liable when they are not at fault. 

The resulting probability of insolvency through imposition of liability 
without fault is uncertain and therefore unacceptable. 

RACs are unable to secure adequate insurance due to the 
insurance industry's reluctance to become involved where the 
risk is so uncertain and potentially large. 

RACs are also hampered in obtaining performance bonds required 
by the Miller Act for DoD construction contracts. Surety companies 
are reluctant to write bonds. The uncertain and potentially large 
risk for the situation has decreased availability and increased costs 
which are ultimately reflected in DoD's costs. 

RAC's believe they are assuming risks that properly go to DoD as the 
generator of hazardous waste and owner of the site. 

These perceptions have serious implications for the continued progress of the 
DoD's cleanup program, as DoD may not be able to sustain rapid progress in its 
cleanup program without a heavy reliance on knowledgeable qualified contractors. 

The Department has also concluded the following as to the current status of 
response action contracting and the legal liabilities of the Department: 



DoD is currently able to get adequate competition for our remediation 
contracts. 

Some well-regarded companies are not bidding on DoD contracts citing 
the risk issues as their reason not to compete. 

DoD is not able to determine, based on this study, what impact the 
contractor's perceived liability exposure is having on their bid pricing of 
DoD contracts. 

There is no evidence that quality of work on DoD contracts is being 
affected. 

The current liability picture particularly discourages contractor 
participation in innovative remedies as they place potential additional 
risk on the contractor. A contractor's prime defense to their perceived 
liability exposure is to use standard, conservative measures wherever 
possible, thus favoring an excessively conservative approach to 
remediation. 

RACs express a willingness to be liable for their failure to perform 
adequately on their remediation contracts. 

DoD as waste generator, facility owner, and overall manager of its 
remediation effort is and should be ultimately responsible for future 
problems associated with its remediation efforts, however, it should have 
a legal remedy against a non-performing contractor. 

As a waste generator and owner of the contaminated site DoD is 
in a different liability relationship with its contractors than EPA 
with its contractors. As such liability shifting rules developed by 
EPA for dealing with its contractors may not be appropriate for 
DoD. 

Private firms hiring RACs for private cleanup work engage in risk 
sharing strategies with RAC contractors which may be adaptable to DoD 
contracts. 

Different types of remediation projects have different 
inherent risks and therefore may call for different risk 
sharing strategies. 

Appropriate risk sharing strategies should result in reduced 
cleanup cost to the Department and the taxpayer, without 
increasing the ultimate risk to the treasury. 

Adoption of risk sharing strategies may require regulatory 
and legislative reform. 



&commendations; 

Based on the foregoing conclusions, the Department is concerned remedial 
action contractors' perceptions may lead in the future to reduction in competition, 
escalation in costs, lowering of quality, and increased risk to the public. We are also 
very conscious that any recommendation we adopt for action or inaction, will have 
economic consequences. Any choke inevitably confers competitive advantage on 
some contractors and disadvantage on others. We must make sure we understand 
the nature and implications of the incentives and disincentives our choices imply. 
we must encourage responsible and professional behavior by our contractors. We 
must avoid creating incentives for behavior that diverts government resources from 
the primary goal of cleanup. Ultimately, whatever strategies we adopt should 
improve the Department's ability to perform effective cleanup in a timely manner at 
a responsible cost to the taxpayer. 

Based on information developed in' doing this report, the Department is 
implementing changes in its contracting strategies and policies within its control to 
resolve some of these issues. These include better acquisition planning including 
varying types of contract strategies, reducing amounts of bonds required on 
construction contracts or use of rolling or phased bonds, allowing irrevocable letters 
of credit in lieu of bonds, and retaining certain work elements under DoD control 
(e.g. signing hazardous waste manifests). The environmental and engineering arms 
of the military departments will continue to examine their current contracting 
practices with a view to recommending changes in guidance, policy, regulations, and 
legislation to enhance the effectiveness of our environmental and remedial action 
contracting. We have tasked them to ensure the scope of their study addresses 
appropriate and equitable risk sharing between the DoD and its contractors in the 
cleanup program, and to make spedfic recommendations for action to be taken. 
The DoD is now also engaged in a comprehensive review of the Federal Acquisition 
Regulations so as to ensure adequate treatment of environmental requirements. 

Two recommendations merit further consideration. The first would resolve the 
extent of liability of a surety to a remedial action contract where their only 
involvement is in providing a bond. This issue was addressed in the last Congress 
by amending section 119(g) of the Comprehensive Response Compensation and 
Liability Act to specifically broaden coverage for sureties at National Priorities List 
sites. Extending this principle to all DoD sites, whether or not on the NPL, would 
help bring sureties back into writing bonds for DoD cleanup contracts at a reasonable · 
prices. This should broaden competition for contracts, improve timeliness, and reduce 
overall costs to the Department This should not work a disservice to innoamt third 
parties, as ultimately it is the Department that is responsible for the remediation. The 
prime purpose of the surety is to ensure the Department receives the fiscal benefit 
of the contract. 

A more wide-sweeping risk sharing concept evolved from discussions during 
the preparation of ~. ~eport. ~ concept would involve limiting a Response 
Action Contractor's habihty to outstde persons. The Department and any other true 
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potentially responsible parties would be designated as those solely responsible for 
damages to innocent third parties for damages arising out of a remediation action at 
a DoD site-logical application of current law as to generators and operators of 
hazardous waste facilities. The DoD's contracts with its RACs would then provide 
for recovery by DoD from the RAC if the damages resulted from the RAC's 
negligence. This concept is similar to the latent damages clause currently used in 
construction contracts. 

The time for preparation of this report was short considering the complexity 
of the issues. Among the areas that still need substantial further analysis are the 
total cost implications of various risk sharing strategies as compared with the long 
term liabilities of the government. We will continue working with the contractor 
community and other interested parties to explore these and other recommendations 
and solutions to improve the Department's clean-up program. 
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SAME ENVIRONMENTAL CONTRACTs FORUM 
30 • 31 JANUARY 1991 

BOLUNG AIR FORCE BASE 

EXECU11VE SUMMARY 

On 30 • 31 January 1991, the aecutivc levd Environrocntal Contracts Forum of lhc Society of 
American Military Engineers (SAME) met at Bolling Air Forc::e Base 10 dbcuss lhe issues of!Jabili· 
ty, Indemnification, &nd Bonding in EIMroMiental Contrlding. 

During the forum. the following key issues were raised: 

a. There is a risk 10 the remedial action contra.ctor (RAC) performing environmeatal 
work. Part of this risk are the Ulllcnowns associated with the 'IIIOI't.. Another part is lhe potential 
for third party liability suits resulting ftom lhc pcrfonna.nce of such woli. 

b. RACs .are unable 10 obtain professional perfonnancc liabilily insurance for hazardous 
waste site cleanup projects. The insurance industry is rducta.nt 10 pfOYide such insurmce due 10 
the high risk of liability associated with lhe perfonnance of such woli. Available insur&nce only 
covers the period of work performance; not the period during which RACs are most SIISCCptt'ble 10 
third party liability suits. 

c. RACs arc unable to obtain surety bonds required for Federal government hazardous 
waste cleanup projects because the S11l'ety bond indiiStry sees a hi&b risk ftom liability in issuing 
such bonds. Ava~lable bonds are generally for projcas of less than SSM value. Some companies 
are self-bonding in order to meet governmental requirements. 

d. RACs feel that the Depanment of Defense (DOD) is respo!W'ble for lhe presence of 
the hazardous material on the site and therefore, should be rcspo!W"ble for their portion of the risk 
associated with site cleanup. RACs believe that DOD should indemnify RACs performing 'IIIOrk: 
against third party liability 10 cover the government's portion of the risk. 

In response to the concerns raised by RACs. DOD representatives indicated !hat lhey 'IIIOII!d 
consider the following potential solutions 10 resolve the issues raised: 

a.. Change the laws so that RACs are excluded as a potentially respollSI"ble party for 
liability suits resulting from cleanup actions. 

b. Revise the Federal Acquisition Regulations (FAR) 10 extend lhe applicability of 
indemnific:ation 10 contractor worlc done u a part of the Defense 'EIMronmenW Reaoration · 
Program. 

c. Limit the stat\lte of limitations for c:ontn.ctors on eavironmental dean up projec:ts &nd 
limit the contra.ctor's liability for a project. 

d. Limit the contractor's liability to that resulting &om their ne&[igence. 

e. Negotiate the risks of a project ,..;th the contractor and determine equitable distn'bution 
of the risk between the c:ontraaor and the government as a pan of the contract. 



SAME ENVIRONMENTAL CON'TRACI'S FORUM 
30 • U JANUA.RY 1991 

BOWNG AIR FORCE BASE 

A. INTBODUCDON 

The executive level Environmenw Contracts Fonw of the Society of American Military Eocmeers 
(SAME) met at Bolling Air Force Rue on JO anc1311ani.WY 199110 discuss the issues of4ability, 
Indemnification. and Bonding in Euvito0111cntal Contrac:tin&- La attenc:latlce at th.b foNm were 
representatives of the Offic:c of the Dcp.lty Assistant Secretary of Defense (Environment), Army, 
Navy, Air Foree. and Coast Guard and CRQ.!Uves rcprcscnlin& remedial action contr~CU)rs {RACa) 
that perform eDYironmental cleanup services for the Depanmat of Defeolc and private iadulby. 
A list of attendees for this foNm is pr<Mded as AtW:hmeut A 10 this report. 

This forum was co-dlaired by Captain1amcs A. Rispoli, CEC. USN, Viet President, Environmental 
Affairs. Soc;iety of American Military Engineers and Mr. Russ Milnes. Principal Deputy 10 the 
Deputy Assistant Seeretary of Defense, (E.nvi.ro0111ent). 

Prior to this foru111. invitees were asked to submit dil!CIWion papers 011 any aspect of the topic 
issues. Suggested discussion topics included:: what are the liability conc:cms; what ~ the 
experiences with regard to liability and bonding; how is the risk of perfo!TD.ing environmental 1110rt 
assessed; and how do the probleiiiS ofliability and bonding affect competition. Seven papers ~ere 
submitted in advance or during the fonw. These papers were provided .u attaelu:nents 10 the draft 
proceedings of the forum.. 

B. OPENING R!MARKS 

Captain Rispoli opened the fonw by outlining the objective of the Environmental Contracu 
Forum, which is to facilitate an ongoing fnn.k and open discussion of programmatic: and coomctual 
issues between industry and the military services. He indicated that this was the third session of 
this executive forum, and that SAME had been ulced by the Office of the Deputy A•si:statlt Sc:cre· 
rary of Defense (Environment) 10 further address the issues of liability, indemnifica.tion. and 
bonding to assist them in obtaining views so that DOD might prepare a report to Congreu. To 
increase the dialogue. CAPT Rispoli indicated that additional contractors bad been iDvited 10 
participate. CAPT Rispol~ stated that proceedin~ of the forum ,.,uld be issued. These 
proceedings would not prOVIde any quotes or attn'buuon. He .userted that the forum was not a 
place for debate, but w.u a means 10 diSC?JSs the issi.ICS so that all in attcnd.anc:e could listalaod 
learn. He ulced if there ,._,uld be any objections in bavi&:IJ IUbmiiUCI papen published as a pan 
of the forum procecdinp. No objections wve raised. 

Mr. Milnes addressed the: fonw stalin& that the only meaos of soMna ei!Yironmental deaoup 
liability proble!DS was through an open forum. He indicated that the Depanme:ot of Defeasc 
(DOD) ba.s pled&ed 10 comply with its elwironmental obUpticas The i11staDation rcstaratiocl dfon 
is important, and .u the DOD moves from the studJ phase.. it recocnizes that action mWl be takel1 
to ensure site cleanup progresses smoodlly. He emphasized that the DOD wants to 6Disb the 
cleanup business. Mr. Milnes stated that his office wants 10 come to pips with the hazardous waste 
site deanup contract issue. Performance bonding is an issue; legislative fi:l:es may be possible., but 
he did not see this as a solution. He explained that if the DOD and lhe deatlup industrJ do not 



for a cleanup in c:enain states, and therel'ore may cheot4 not 10 bid. lbey indicated that in 
performin& some ...orlt, they were stUin& the su!Vivability of their corporation. When ukc4. the 
RACs explained that. in worlcina with the private sector, the R.AC shares the risk with the clienL 
This prote.cu the contractor. lbe point wu raised that the O"N'Qer of a waste site owas the wut~~, 
and the RAC is helpina to dean it up. lberel'ore, the site owner must share a p:x1 ponioll of the 
risk. 

The issue of strict liability was raised bf !he RAC representatives. If myone bas a connecdon with 
a hazardous waste site, they are liable. Proper behavior bas DOt acused liability. 

When wortdng for the Environmental Protectioft A&ency (EPA) on orpban sites, there is a pater 
risk to the RAC The EPA indemnifies lhe RAC under SectioD 119 of lhe Comprebea.tive 
Environmental Re$f10nse. Compensation. md uabwty Aa (CERQ.A). This indemnificatioa oll1y 
covets negligence md not strict liability. The RAC must look at the state lawl when dec:idiJia r.o 
acccpc a risk. 

Another issue raised 'IQS !hat in some instaDCeS, a DOD actiYity required a RAC to sill' hazardous 
waste manifesu. This action pla;;es liability on the RAC Cor transportin& of WUtes. If the RAC 
had known it would be required 10 do this, it ...ould not have bid on the job without indemnifica· 
tion. A DOD representative indicated that. aenerally, the DOD si&n~ the manifest as the p:nerator. 
The RAC representatives indicated that even if lhe contractor does DOt AJII lhe manifest. but 
arranges for msnsport. the contractor could be liable, a potentiaDy responsible party (PilP). Even · 
if the contractor doesn't arran,e the transport. but is on site. it may be sued. The contractors 
emphasized that defense costs are a real-tiroe cash llow problem and a real risk even if the 
contractOr is not iniiQived or is illn()Cei\L 

lbe problems for the RAC were summarized as foUows: 

a. There is an inherent risk associated with doina environmental work. RACa are dealing 
with anomalies which are inherently difficult to model. 

b. There is an environmental risk of third party liability. 

c. There is no incentive Cor innovation. Bel'ore innovation will be employed by 
contractors. there must be Ill agreement between the client and lhe contractor, and the 
beneficiary of the innovative practice is required to assume liability. Innovation is prohibitive 
in a regulatory atmosphere. There is &enerally no innovation in the U.S. 

d. The architect-engineers (A·Es) ~ bein& ez:peced 10 acc:ept the lia.bWties of ochers. 
Liabwty insurance is oot avaiLable in the marlcicL If it is available:. it is oaly for the period . 
of the job. 

e. Requirements vary from swe 10 state. There is a briaht spot Cor the RACa in tlw 
there is more fl=bility shown when dealin& wilh states thlll when de.l.lin& wilh lhe Federal 
government. Some states may cha.n&e the spe.cilication.s on their cleanup projeca 110 permit 
innovative tedlnolol)'. M.uJy see some scates assu.min& the liability of PRl'L State repla1on 
arc a pan of the Record of Decision (ROD). md this permits flc:llbl1ity in dea.linJ with the 
sta.tes.. • 

3 



"prior acu•. RACs arc payina premiums but arc not reeeivina future coverace. The topic: leader 
indicated that if states had ne&liaene.e statements similar to Seccion 119 of CERCLA, then 
insurance companies mi&ht become more interested in providin& I\ICh illl\lt&tlCII. There are 
presently no macie solutions. 

The topic: leader was asked the ii!S\Irant:e industry's plan of actioft. The response was that the 
insurance indusuy is "slugina out• solutions on a case-by<:ue baiL The indi.IStr)' has not been 
able to agree on alternatives to the current situation. A formal de&nitioc of •pollution adusion" 
is a possibility. A. aeneral cllicussion 011 possible approuhes (IOiudons) tbllowed. A law similar 
to Price-Anderson which wowd be applic:able to the toxic waste cleanup indu.suy was menti011ed 
as a potential solution. This solution would create three layers of protection iri the event of 
liability: the insurance layer, the owner/operator layer, and the pemmcnr layer. 

3. Near and f.Dnc T- EDYiro-atal Restoration C4atndia& Stntq;ies. 

Eac:h of the service representatives made a short prCsentation Oft environmental restoration 
contracting strategies. Described were current efforts, current problems, and acdons being taken 
to clean up identified ha.urdoi.IS waste sites. 

4. The Availability, C4sts, and Umitations oCCorporate Su~ lands ta Coftr the Rlsb and 
Potential Uabilities oC DOD's EDYiroiUI'Iental Contradon. 

The topic: leader from the ii!S\Iranc:e industry indicated that there were considerable problems with 
the issuance of corporate surety bonds. Contracton must post a surety bolld for Federal we :k 
under the Miller At:!.. AJ. this time, there are few bonds IM.ilable Cor worit on haz:ardoi.IJ waste sites. 

The topic: leader descnbed the problems of issuing bonds Cor such tasks. Surety bonds are 
underwritten only to eover the perlonnanc:c of a conttx:tor and the payment of supplien for 
construction wort. They are written based on the quality of the contraCtor (ability to do good 'li'Oric, 
qualiry of people on site, equipment. how well the contr~etor has done on similar efforts, and the 
availability of contractor 6nanoes to fulfill the contrlld requirements). Underwriten nonnally 
develop a long·standi.ng relationship with the contractor. I.i.abiliry from third party suits is not 
nonnally considered (this is normally covered by commeraal general liability insuranc:c). Rea:ntly, 
however, surery bond issuers ha~ corae under attaclc in the coun roora becai.ISC they are the only 
"deep poc:ket• remaining in a law su.it (RACs are nonnally people rich. but asset limited). 

There has been a lack of indemnification for surety bond issuen Cor hazardous 111as1e site 'li'Orit. 
Anyone inwlved in huardo\U waste site work (includi.n& the surery bond underwriten who arc only 
<:Overing contractor perlormanc:e and supply payments) bave been found to be liable. If the RA.C 
defaults on suc:h work. the surety princ:ipal would be rcq'-lired to hire a completin& eontnc:tor and, 
consequently, may be construed to ba'Y'C c:ontrac:ted for the removal of hazardous waste and 
subjeaed itself to liability. 

Another issue with ha.urdoi.IS waste site bondin& is the bond termmatioa date. Norma!Jy, a bond 
is tenninated when all worit has been saris&rtonly t.econrpli.shed 011 a projea. Du.c the ~l:rilicy 
of long time periods assoc:iated with bazardo1.11 waste site dea.nup adion fmdudinl tbe pcospeet 
of having to reinitiate 'li'Orit), the bonding corapany raay be required to pay daims lonJ aftu wori; 
has been completed on a project. 

s 



5. Further Discuulon on lndusti"J'• UllbilltJ Conc:em• with Repnl to DOD Enriroa-ntal 
Restoration Work and Potential Soludou to Addru1 Thue Conctt1LI. 

A DOD representative led this topic to acnerate further discussion on the lr.ey issues and to aplore 
potential solutionl to these issue~. The: topic leader indicated that DOD - lookilla ror IOIUtionl 
that would mult in JOOd (te.chnical and timely) cleanups of its hazardous wute sita, at a peS 
priee. and maintain a JOOd contradOr base which earns a £air pro6t and is a' viable community. The 
RAC rc:praentativa indicated that this would be possa'ble if there was equitable rislr. sba.rin& 
between the RACs and the DOD. . 
It was suggested that valuf,-enpneeriAe clauses in conti'IC:ts be utilized. Some: c:ontni:ton iDdicated 
that this effort doesn't work very well. due to lack of timeliness iD the pernmeat'& rapoase. 'Ibis 
lack of timeliness causu conmcton to stop t:.ryinc. A 000 representatiYe izldk:ated that in 
sinaacioal in which a tod!nolo&Y is approved iD the ROO, there is reluctance to coasider Yllue
Cft~ineerin& proposals because it may mean reopeniDJ the ROO. ANa"VJ reprC~CDtatiYe IDdicated 
that his service welcomes value~npneerine- The serYica indicated that wbea they become aware 
of roadblocb. they wo\lld tab action to eliminate them. 

A question was raised whether the RAC. normally revalidated the remedial investiption/feasl'bilicy 
study (RI/FS) when contracted to perform ruoedial des:ip/rcmedial action (RDflt.A). Tbe RAC. 
agreed that they wo\lld revalidate the. data obtained by anotber contractor. Tbe d.earee of 
revalidation would depend upon the contractor who per!ormed the 1UJFS. Such revalidatioa could 
cost up to 20 percent of the RDIRA effort. 

"'he Navy's Comprehensive Lone Term Environmental Al:don. Navy (CI..E.AN) con~ wu 
discussed. The RACs were asked why they bid on these contracts Iince they did oot kDow the 
cleanup effort involved. The RACs said that cost-plus (rather than fixed fee) contraelin& of 
CI...E.AN was a plus. They remarked that they would be berter able to de6ne the work and JCl a 
good price to perform a full scope of e.ach task. As. long as the cle.1.11up effort _, on the base. the 
possibility of third party liability was low. The closer to the site boundaries. the ereater the risk 
associated with a project. Under Cl.EAN, each tuk is negotiated, and the contractor can evaluate 
the risk ror each wk. Only one percent of the projects in a a..EAN contraa are anticipated as 
being a problern. 

In a discussion of contracting strategia versus risk. the RAC representatives indicated that thin:! 
party liability is independent of the contract type. They did not look at fixed pric:e contracts in the 
environmental area because there are too many unknO'lii'IU and too much time and eftbrt is spent 
in cx:mtract modifications. They wanted to be able to address. in the contract. the care to be taken 
in determining the risk of the project. · 

"'he RAC representative~ were asked, what percentap or contracts are lli&h risk! "'he raponse 
was. that a laree percentaee of envifOMlental effort require~ third party liability and there!Dre. is 
a hi&h risk. One t:empany represer~tatiYe indicated that his compa~~y will oot perlbrm any work 
without some rorm of indemnification. Defense costs !Dr liability suits are the bia problem. There 
is no method of predetermining bow juria will apportioo COltS. 

The RAC representatives reiterazed that they have the ability to negotiate risks !Dr commeRial 
projects. That ability doe.s not currently exist in dealin& with the 000. They abo indicated that 

7 



The discussion continued with the RAC representatives indicatin& that a fte&Ji,ence standard a:ists 
in CERa.A. and they want a similar 1- modification for state la-s and the Rc.source Conser
vation and Recovery Aa (RCRA). They do not duire strict liability to apply to them. The 
ovcrridin& issue is that the RAC. are concerned that they must assvme responsibility for what th9' 
did not initially cause. The responsibility shovld be adjudged to the people who put the wute iA 
the land. 

The DOD topic leader asked what the DOD could do to help the COfttncton. There were four 
areas of potential change: the law, which v;ould be most diflicult to cbl!lp; the re&uJations (DOD 
iDdicated that they v;ould work with the EPA to determine bow the reJII)atiolll mi&bt be daaqed); 
policy; and the FAillcontra.ct (DOD indicated that they could, direcdy impact thesi Jut two areas 
and achie"lle the qvickest raults). · 

Indemnilication or contractors is now addressed iD Public Law (l'..L.) ~ and FAR 52-218.7. 
Under p L 85-504. the contractor must identify the nature of the risk and then the Coatra.ttiD& 
Officer must raise the issue to the semc:c Secretary for authorization. To support iDdemni6cation 
of contrac:ton for en'Yironment risb v;ould make each service's e&rt unique. The FAR clause is 
ba-sed on radioactive material tisb and acludes construction. A cha.np to the FAR appears to 
be appropriate. but it would have to be based on a ch~Ap iD the law. DOD representadva 
considered that such a chan1e might be accomplished as a pan of the Defense Reauthorization N;t. 

The following potential solutions were identi6ed for ev.aluation by DOD in response to the issvcs 
raised by the RAC repre:sentativa reprding their risi:s: 

a. Qange the lU<S so that the RACs are czduded as a PR.P. This would resolve the 
federal issue. but would not resolve the SUte issues. 

b. Revise FAR S2-228.7 (and possibly FAR 28-311.2) which would extend the applicability 
of indemnification to contractor worlc done as a part or the Defense Environmental llestora· 
tion Program. This would malce the Federal government the defendant and the contractor 
liable to the government. (This may require a lliW change to accomplish.) 

c. limit the statute of limitations for contracton on ellYirnnrnental cieanup projec:u (after 
the statute of limitations, the government assumes full liability) and limit the coatn~Ctor's 
liability for a projcct (similar to the limit for oil spills established in the Oil PoUution As::t of 
1990). 

d. limit the c:ontrliCtor's liability to that resulting &om their ne&Jigeace. 

e. Neaotiatc the risks of a projcd with the coatnc:tor and determine 1!1 equitable 
distn"bution of the risk berwcen the conti"'Cttr and the pemmcnt as a part of the CIOlltnoe:t. 

t The DOD sbo\lld specify standards of practice for a project to wbic:b the eoat:radOr 
must c:omply. 

1- A procedt.~re for worlcina out chanps u a result of lll\k:nown conditions aecdl to be 
developed. Cost reimbursable contracting and incentive cost and schcdulin& ~ere sugested. 
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AMERICAN INSURANCE ASSOCIATION 
LAW DEPARTMENT 

March 28, 1991 

JOseph c. Oobes . 

1130 eonn.a1cu1 Avenue N. w. 
SuleiOOO 
WuNnglon. D.C. 20038 
C2lll2l -7100 
C2lll2l 28).1211 ,I<J( 

Director, Safety and Environmental Protection Division 
Designers ' Planners, Inc. 
2611 Jefferson Davis Highway, Suite JDDD 
Arlington, Vicginia 22202 

Re: Minutes of the Society of American Military 
Engineers January Conference 

Dear Mr. Dobes: 

Thank you for sending the draft minutes from the 
January 30-31, 1991 meeting of the Society of American Military 
Engineers. I was pleased to attend and discuss the issue of 
surety bonds for hazardous waste cleanup projects. As we 
discussed on the phone recently, I have only a few comments on 
the draft minutes, and you took care of the specific items while 
we spoke. 

However, I also have a general comment which I wanted 
you to have in writing for the record. As you may remember, I 
was unable to stay for the entire program, and thus, missed the 
creation of the recommendations and potential solutions contained 
in the minutes. All of the recommendations and potential 
solutions developed by the attendees of the conference are 
excellent ideas. However, I was concerned that surety was not 
soecificallv included in some of the comments. - -

For example, recommendation "e" states that •The DOD 
should reimburse the RAC for insurance costs or indemnify the RAC 
if insurance is unavailable.• This is an instance where the 
RAC's surety should specifically be included in the 

. recommendation. Just such a provision is part of the Superfund 
amendment passed last year, and has been essential to the 
increase we have seen in the availability of surety bonds for 
those contracts covered by that amendment. The ideas contained 
in the recommendations should apply equally to the RAC and its 
surety. 

The potential solutions also refer only to the 
contractor, while applying the solutions to the surety as well 
will be necessary to increase the sureties• ability to underwrite 

WIUJAiol E. BUC1C1.EY 
~,.!LfC'T 
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Mr. Joseph c. Dobes (cont'd) 
March 28, 1991 
Page 2 

bonds tor these types of projects. Thus, it is my recommendation 
that the potential solutions be amended to read as tallows · 
(underlined portion is the proposed amendment): 

a. Change the laws so that the RACs ~ 
their syreties are excluded as a PRP. This 
would resolve the Federal issue, but would 
not resolve the state issues. 

b. Revise FAR 52-228.7 (and possibly FAR 28-
311.2) which would extend the applicability 
of indemnification to contractor ~ surety 
work dene as a part of t.~e Defense 
Environmental Restoration Proqram. This 
would make the Federal qovernment the 
defendant and the contractor or surety liable 
to the government. (This may require a law 
change to accomplish.) 

c. Limit the statute of limitations for 
contractors and their sureties on 
environmental cleanup projects (after the 
statute of limitations, the government 
assumes full liability) and limit the 
contractor's and surety's liability for a 
project (similar to the limit for oil spills 
established in the Oil Pollution Act of 
1990). 

d. Limit the contractor's and surety's 
liability to that resulting from their 
negligence. 

e. Negotiate the risks of a project with the 
contractor and surety who takes over for a 
c~~trae;o; anC Ceter:ine an e~it&Ole 
distribution of the risk between the 
contractor or surety and the government as a 
part of the contract. 

t. The DOD should specify standards of 
practice for a project to which the 
contractor or surety must comply. 

g. A procedure for working out changes as a 
result of unknown conditions needs to be 
developed. Cost reimbursable contracting and 
incentive cost and schedulinq were suggested. 
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~ Mr. Joseph c. Oobes {cont'd) 
March 28, 1991. 
Page 3 

These minor chanqes in the recommendations and 
potential solutions would express the necessity of protectinq the 
surety of a response action contractor to the same extent as the 
contractor. WithoUt this equity, it is most likely that bones 
will continue to be difficult to obtain tor all hazardous waste 
cleanup projects not covered by the Superfund amendment 
implemented last year. 

coiiUIIents. 
can do to 
minutes. 

Thank you tor allowing us to submit tbese follow-up 
Please let me know if there is anytbinq else which 

assist you in puttinq toqetber the final version of 

Very truly yours, 

I 
the 

c? a~. ~ )>:;>~ 

LMS/lmsjjdltr.sam 

cc: Captain James A. Rispoli 
Ms. susan Sarason 

.· 

Craig A. Berrington, Esquire 
Ms. Martha R. Hamby 
James L. Kimble, Esquire 

Lynn K. Schubert 
Senior Counsel 
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I. SUIIKARY 

The EPA and the U.S. Army Corpa of Engineer• (•Corpa•) have experienced 

difficultiea in contracting Hazardous and Toxic gaste (HTV) cleanup project&. 

The HTV cleanup industry baa expreased concern that it could not obtain aurety 

bonds required as a prerequiaita for coapettng for reaedial action 

construction project&. It vas reported that Treeaury Depare.ent listed 

corporate aureties, vbich provide the guarantee bonda for Govern.ent projecta, 

had Lmpoaed .erlngent lS..itattona on the provlaton of perfonance bo~ vhlch 

aaaure the government that the cleanup project vill be co~leted. 

Essentially, the bo~ suarantee that the aurety vill either co~lete 

perforaance or pay the Government ita costs aasociated vitb co~leting the 

project to the liait of the penal amount of the bond. Various contracting 

industry firaa stated that they have not been able to aecure bonding for aoae 

projects. Those that have obtained bonds had a difficult tiae doing ao, and 

aoae firas that had obtained bonds for previous projects vere unable to obtain 

bonda for a aubsequent project. The aurety industry indicated its reluctance 

to guarantee performance on HTV projects prlaarily because of ita concern for 

possible long-tera liability expoaure and changing atate-of·the-art design 

requirements associated vith auch actions. 

The EPA and the Corps commissioned the Institute for Vater Resources to 

gather inforaation on the aubject; to analyze the data to determine the extent 

of the existing bonding problems; and to offer recommendations vhich could be 

t.pleaented ln an effort to alleviate problems noted. A survey vas conducted 

of Corps district offices, the HTV cleanup industry, aurety firas, and trade 

a.aociations, to deteraine the e:uent and nature of the problea. A few survey 

activities extended to EPA and atate offices involved in KTW vork. 

The atudy exuined 24 ongoing reJMd1al action and co.plet.d Corpa HTV 

construction contract&. Statistic• vere gathered from actual Corp• recorda on 

the contractor• and auretiea that participated in theae contracta. In 

addition, a aaaple of the un!verae of HTV contractors and suretiea vas 

lntervieved along vith induatry aaaoclation repreaentativea. Tbe responaea to 

these lntervievs appear later ln thla paper. They vere analyzed to arrive at 

cooclusiona cou.c:erning indwltry vieva and perceptions of the aurety problea. 



vill be laaued on the appropriate factora to be t&kan Into conait.ration in 

acco.pliahing thia analyala. 

_ Analyaia of the option of dividin& the project into vork eleaenta vith 

an appropriate level of bondin& ln each. 

- Clarify the govarn.ent'a policy on inde.nification of contractor• and 

auretlea. 

_ To the extent of ita authority, each government agency will define its 

apecific reaponaibility for the rlak aapect of the cleanup project vhere 

appropriate (e.g. accept reaponslblllty for performance specifications). 

_ The government vill apecifically accept the responsibility for project 

design vbere the performance •pacifications have been ~t. 

The thrust of thia atudy vaa apacifically cantered on the bonding iasue. 

Vhile the atated problem of aany of the respondents vas bonding, the 

underlying 1tsue is the uncertainty about risk in general as it appliea to the 

HTV Cleanup program. There is uncertainty by sureties and contractors 

concerning risk and liability. Surety bonda for performance, liability 

insurance and indemnification questions are closely related and difficult to 

aeparate vben dealing vith HTW risk questions. 

There are tvo categories of options available to address these solutions. 

Firat. short term steps can 1M~ taken internally by the Corps and !PA that 

lavolve revising internal agency procedures to alleviate the contracting 

problea. Ch.tlngea to gove~nt·vide con.att=tion procure~nt regulations, 

e ·&· n.andard bond foru, should be pursued vlth the FAll. Counc:U. Finally, 

longer te~ actions could be carried out vhlcb coacentrate on potential 

leglalativs rsviaiona to the llablllty and inde.nlficatlon provlelona in the 

~rfund atatuta. 
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&eaourcaa (IVR), a Corpa reaearch agency located at Fort Belvoir, VA, vaa 

aelacta4 to do the atudy. The atudy vaa initiated in lata November 1989. IVR 

conducted • aerie• of peraonal and telephone intervieve of HTW industry 

contractors, •• vall aa HTW industry aaaociatlona. In addition, peraonnel 

fro. insuranee and aurety industry firaa, aurety aaaoclationa, 1tate1, EPA, 

and the Corpa vera intervleved about the iaaue. A liating of the interviewees 

appeara 1n Appendix A. 

1be 1ntarv1evees vere questioned regarding difficultiel experienced in the 

HTV bondlftl area. They vere also aa~ed for their vieva on the nature and 

, .. snttude of any bonding probleas and requeated to provide auggeatlons on 

acetone that could be ta~en to rectify the aituatlon. IVR alao gathered 

rafereneea, auch as aealnar papera, letter• of concern to various agencies, 

teatiaony before Congreaa, governaent foraa and regulations, and other 

relevant documenta. A body of bac~ground aatertal concerning the problem vas 

assembled. The atudy also collected lnforaation concerning contracting for HTV 

cleanup, in particular inforaation regarding the difficulties in the 

acqulaition of aurety bonda by contractor•. 
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Iahlt 1 

ACT 

STAMES ANJ) B£GULATIONS P£BIAINING TO lilY CQNl'RACIING 

PESQIPTION 

Miller Act 
Construction 
Contract Bonding 
llequireaent 

Mc:!laaar a· 0' Her a 
Service Contract 
Act (SCA) 

DeviJI· Bacon Act 
(DIIA) 

Co.preheMive 
Environaental Res· 
ponse, Compensation 
and Liability Act 
(CEilCLA), u aaen· 
ded by Superfund 
Alllendzaen t s 6o 
Reauthorization Act 
(SABA) 

Federal Acquisition 
Regulation {FAR) 

Require• Federal agencies awarding construction 
contracts to utilize payaent bonds to as1ure that 
the prime contractor pays his subcontractors and 
perforaanc:e bond& to cuarantee co.pletion of vork in 
accordance with the contract specifications. 

Defines the types of activity classified as service 
contracts for the purposes of Federal &overnaent 
procurement. 

Applies to all Federally funded construction projects. 
Designates the Secretary of Labor as the sole 
authority on the classification of vage rates for 
construction projects. 

CERCLA enacted to eUainate past contuination caused 
by hazardous substance• pollutants or contaminants 
released into the environaent. Authorizes EPA to 
recover cleanup costa. SARA enacted to strengthen 
CERCLA and tighten cleanup target dates. Requires use 
Davis·!acon vage rates for construction projects 
funded under section 9604{G) of CERCLA. 

Purs~nt to the requirements of Public Law 93·400 
as amended by Public Law 96·83: provides uniform 
policies and procedures for contracting by Federal 
executive agencies. 

The procedure for obtaining performance and payment bonds from individual 

or corporate aureties for lilY cleanup contracts is incomplete vithout 

eZAa1n1ng the back&round of the bonding requireaent. The 1935 Killer Act 

specified that all construction contracts by the Federal Govern.ent vould be 

covered by perforaanc:e and pay.ent bond&. The purpoae of the performance bond 

ia to insure that the project is c~leted in the event that the original 

contractor defaults. 

The require .. nt for perforsance bonds varies with each project and is 

affected by the type of project baing undertalu!n. A bond h nquirad by the 

~ller Act on all fixed·price construction contracts over $2S,OOO, but .uat be 
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the project. The Corps of Engineers is very sensitive to avoiding disputes 

vith DOL arising from failure to use construction vage rates. EPA is equally 

concerned ehat the proper rate be used by the Corps. 

1. Miller Act Cgnstructlon Contract Bondin& Requirements. In order to 

fully address the performance bonding requirement and its relationship to the 

contracting industry, ve .ust first examine the Killer Act. The Killer Act 

requires performance and payment bonds for any contract over $25,000 for the 

•construction, alteration or repair of any public building or public vork". 

P&P bonds are required on all FFP construction contracts and/or delivery 

orders over $25,000. The percentage needed for performance bonds is flexible. 

Hovever, these bonds are not necessary for cost reimbursement contracts and/or 

delivery orders. The level of bonding required is determined by the 

Contracting Officer based on the level of risk associated vith the project and 

the resulting need to protect the Government's interest. The performance bond 

guarantees the Government that the building or vork vill be completed in 

accordance vith the terms and conditions of the contract or the Government 

vill be compensated. The payment bond guarantees that subcontractors and 

suppliers of the prime contractor vill be paid for their vork. Performance 

and payment bonds are usually issued by the same surety for a particular 

project. These bonds protect against contractor non-performance. They are 

not intended as insurance for contractor actions which may prompt third party 

liability suits, or as a substitute for pollution or any other type of 

insurance. A third bond, generally required by agency or acquisition 

regulations vbere the contract solicitation is a formally advertised sealed 

bid, is the bid bond. The bid bond protects the Government by providing a 

penal amount that vill be forfeited by the surety of the lowest responsible 

bidder if the bidder faih to accept the avard or to provide the required 

perforaance and payment bonds after avard has been aade. &id bonds generally 

are provided by the same aurety that provides the performance and payment 

bonds for a particular contract. The surety's decision to issue the bonds 

appears to be controlled by the contractors bonding capacity and its analysis 

of the riak associated vith each particular contract. Hence, it vould seem 

that difficulties reported in contractors' ability to acquire bid bonds are in 

fact directly connected to the aaae factors causing thoae contractor• 

inability to acquire perforaance bonds. 

10 
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I • Inasmuch as the scope of possible service contracts ia extensive, section 

7 of the Act liata specific contracts outaide the Act. Included among these 

exemptions are contracts for "conatruction, alteration and/or repair, 

including painting, or decorating of public buildinga or public vorka." While 

DOL's regulations (29 CFR 4.130) contain a number of illuatrative aervice 

contracts, none of those listed relate specifically to environmental 

restoration (KTW) projects. 

The principal purpose emphasis is key inasmuch aa a contract may be 

principally for aervices, but aay at the aame tim. involve more than 

incidental eonstruetlon. 

Existing DOL regulations do not define incidental construction. Guidance 

on this issue, however, aay be derived from advisory memoranda issued by the 

DOL'• vage and hour administration relating to construction projects comprised 

of different categories or schedules (building, heavy, highway and 

residential). ~a general rule, DOL adviaes contracting officers to 

incorporate a separate schedule when such work is more than incidental to the 

overall or predominant schedule. "Incidental" is here defined as less than 

20\ of the overall project cost. DOL notea that 20\ is a rough guide, 

inasmuch aa ite .. of vork of a different category may be sufficiently 

substantial to warrant separate schedules even though these items of work do 

not specifically aaount to 20\ of the total project cost. This same rationale 

aay apply to contracts involving services and construction. 

under aucb circuaatancea, both the SCA and the Davia-aacon Act (see below) 

aay apply. In tbia regard FAR 22.402(b)(l) prescribes that the DBA will apply 

when: 

a. the conatruction is to be performed on a public building or vork. 

b. the contract containa specific requirements for a SubStantial 

amount of conatruction work exceeding the aonetary threshold for application 

of tha Dlo\. the ten aubatantial deflnu tha cype and quantity of the 

conatr\>Ction -rk ~ not -rely the total valua of the construction vork as 

c~ared with tbe tatal contract value. 

12 
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these activitiea atandin& alone aay be properly characterized as construction, 

alteration or repair of a pUblic vork. 

Section 9604(C) of CERCLA also specifically atipulatea the vage rate& to 

be paid on Response Action Construction proJects are to be as deterained by 

the Secretary of Labor in accordance vith the Davis·&acon Act as follows: 

•sect. 9604(&)(1) All laborers and .. cb&nics e~loyed by contractors 
or aUbcontractors in the perforaance of construction, repair, or 
alteration vork funded in whole or in part under this aectlon ahall be 
paid vas•• at rates not leas than those prevailin& on projects of a 
character daUar in the locality u deterained by the Secretary of 
Labor in accordance vith the Dav1s-8acon Act. The President shall not 
approve any auch funding without first obtaining adequate assurance 
that required labor standard& vill be aaintained upon the construction 
vork. 

(2)The Secretary of Labor shall have, vith respect to the labor 
standards specified in paragraph (1), the authority and functions set 
forth in Reorganization Plan Numbered 14 of 1950 (15 F.R. 3176; 64 
Stat. 1267) and section 276c of title 40 of the United States Code.• 

b. The essential point of the foregoing discussion of the Service 

Contract and Davis-Bacon Acts is that although the public policy objective 

(labor standard protection) of the atatutes are similar, there are significant 

differences between the rvo which affect the cost of doing business. Clearly, 

the DOL's authority to require contracting agencies to retroactively modify 

contracts to add one set of vage rate provisions and/or delete another, will 

have consequences for proJect costs. In viev of DOL's authority to issue 

deterainatlons as to what co~rises •construction• for purposes of the D8A, 

there aay also be consequences for the coverage and extent of the bonds 

required under the Miller Act. 

4. Superfund Sta;ute. lnas.ueh as considerable concern vas expressed by 

the aurety indu.try regarding its potential for liability arising froa bonding 

of HTV projecta, a brief discussion of the superfund statute is included in 

this section. The eo.prehensive !nvironaental Response, Co11pensation and 

Liability Act of 1980 (P.L. 96-510)(C£RCLA), coaaonly referred to as the 

Superfund lav, authorized $1.6 billion to clean up abandoned dump •ice•. The 
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performance default on the a.-. baaia aa aueh inde~ifieation vould be offered 

to any remedial action contractor provided the auraty aaauaea aubatantially 

the saae role as the orisinal contractor. so .. corporate auretiaa point to 

thia liability potential as the basil for their refusal or reluctance to 

actively provide bondin& for HTW vork. Theae auretiea urge that it be aade 

clear that the aurety perforaanee bond ia a suarantee of perforaanee only and 

in no vay ia intended to 1erve as insurance for potential third party 

liability auita. Likeviae, they urge that the application of the Section 119 

indeanifieation to the corporate aurety involved in a HTW project be 

clarified. 

5. Federal Acquisition Reculatton. HTW contracts, like other Federal 

government proeure~nt procedures, are controlled by the Federal Aequiaition 

Regulation (FAR). The Federal Acquisition Regulation provides uniform 

policies and procedures for all Federal eaecutive agencies. These policies 

and procedure• define construction and other government procurement 

activities. In addition, they specifically define contracting instruments 

aueh as perfo~nee and pay.ent bonds (aee Appendia &). The development of 

the FAR is in accordance vith the requirements of the Office of Federal 

Procurement Policy Act of 1974 (Pub. L. 93-400) as aaended by Pub. L. 96-83 

and OFPP Policy Letter 85·1, Federal Acquisition Regulation System, dated 

August 18, 1985. The FAR is prepared, issued, and aaintained, and the FAR 

system is prescribed jointly by the Secretary of Defense, the Administrator of 

General Services Administration (GSA) and the Administrator of the National 

Aeronautics and Space Administration (NASA). These agency heads rely on the 

coordinated action of rvo councils, the Defense Acquisition Regulatory Council 

(DAR Council) and the Civilian Agency Acquisition Council (CAA Council) to 

perform thia function. Agency heads are authorized to independently issue 

aseney aequiaition regulation& provided aueh regulation& implement or 

aupple .. nt the FAR. 

By definition, the ter. •acqulait1on• rafara to aequirin& by contract vith 

appropriated fund& •uppllea or aervieea (lneludin& eonatruction) by and for 

the usa of the Federal &ove~nt throu&h purehaae or lease •• whether the 

aervieas or aupplla• are already in axiatenee or .uat be created or developed, 

de.anatrated, and evaluated. ·Acquialtion besina at the point vben a&eney 
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lid Information lid Open Project Project 
Date Size Date 

Award ~unt/ 
Cov. !stiaate u 11 lC 

Hi&h lid/ 
Low lid 2A 21 2C 

Nuaber of 11~ 3A 31 3C 

2. Analysis •nd Findings. 

a. Batio of Award Price to Government Estimate. Chart lA illustrates 

the trend in the ratio of award price to the sovernment estimate over the 

atudy period froa 1987 to 1989. The ratio of award amount to government 

estiaate rose froa .8 to 1.2. In addition, the ratio of award amount to 

sovernaent estiaate tended to increase with the size of the project, as shown 

in chart lB. The type of reaedy that vas ~tilized also affected the 

award/estimate ratio. Award ratios of 1.3 were observed for the waste 

containment projects, on the averase. as opposed to .85 on the other extreme 

for alternative water aupply projects as displayed in chart lC. The remainder 

of the projects were around the 1.0 area. The conclusion drawn from this 

information is that there is a tendency for large projects to run at a higher 

ratio of award/estimate and throush time. This tends to lend credence to the 

fact that there is a tight sarket for HTW contracts. 

b. Hi&h to L9w Bid Ratio. An analysis of the contract data indicated 

that out of the 24 projects four contracts involved situations where the 

initial bid winner was not awarded the bid ~e to inability to secure bonding. 

These four contracts totaled about $31 aillion. $3.9 aillion additional costs 

vera incurred because of the necesaity to utilize the next lowest bidder. 

This vas an average of a 14\ increase in costa for the four contracts. The 

ratio of hi&h bi~ to lov bid. has beeu found to drop froa around 2 to 1 in 

1987 to 1.3 to 1 in 1989 at 111u.trated in chart 2A. Th4 ranse of bids also 

tends to decrease with the aize of the project. Chart 21 thova this tendency. 

The hi&h-lov bid ratio also varies by the type of project. The collection and 

dispoaal of wasta product• baa a larce variation iu the ratio of the bl~ 
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Deletion of the handlin& of hazardoua aaterial in the firtt phaae of the 
project and ahiftins it to the aecond phase and deletion of a teat burn of 
contaainated aoil, thue reaovina the auretiea' objectiona to bondin& the 
f1ut phaae. 

The vritin& of aeparata bond asreeaenta for the tvo project phaaea and the 
preche definition of vbac liability h covered by the perfot'lHnce bond 
and the tiae liaita of liability. 

Reducin& the dollar cap on the retainage for the laat phase of the project 
froa $6 aillion to $2 aillion and reducing the ti~ the retainage ia held 
froa 60 to 18 aontha. 

Civing the 1urety the ri&ht to chooae the option of whether to complete the 
project or forfeit the bond if the contractor defaulta on the performance 
bond. 

Providin& the requireaenta for the aurety to obtain indeanification in case 
of contractor default and the surety assu.ing project completion. 

d. Distribution of HtV Contracts. There is considerable variation in 

the distribution of contracts among HTV contractors. In the Kansas City 

Diatrict, about 400 firaa are on ~e bidder•' aa111ng liat for all 

construction, including HTV contract•. In 1987 through January 1990, 24 

contractors competed in the HTV prograa, and 14 received contracts. According 

to Corps District personnel, the saae fev companies continually appear in the 

final bidders' lists for HTW contracts. 

Charts 5 and 6 list the contractors that have worked on Corps HTW 

construction projects and their aarket share of the total competed Corps HTV 

outlay or activity. Five contractor&, individually or in partnerships, have 

received 78t of the HTV contract dollars (Chart 5). Five of the 14 firms 

obtained about 58\ of all ~e project& (Chart 6). The firms receiving awards 

are, for 

seneral. 

to do the 

~ aost part, large firaa vith experience in vaste handling in 

They are not the only firaa vith the quel1f1cationa and credentials 

vork, nor are they the only firas that have expreaaed interest in 

the hazardous end tosic vaate project&. There are aany contractor• interested 

ln parcicipatinc in these projacta. Thera appears to be l•sitiaate concern 

that contract in& 1apedlMnU. aueb && bondina. a1&}1t leu en further the 

Covarn.ent'a ability to aspand contractor participation. Contractin& 

L.padiaanta ~t be carafully cou.idarad && to their relative atsn1ficance. 
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CORPS HTW CONTRACTS 

COST OF PROJECT COHl'IJW) TO GOVERNMENT ESTIMATE 

NUK!Ell OF BIDS PElt PROJECT 
·-·--···--·-·············· 

BID COVT AllAR.D AllAR.D AMI NO. 
DATE ST PROJECT NAME P1lOCIIAJt EST AMI /COVT EST BIDS ·- --·--··-----·····-·············---·····-··-·--·---···-·-·····-·· 
6/04/87 PA Lackavanna llefuae SF 23.0 15.9 0.7 7 
3/23/88 MA Nyanza Che•ical llasce Dump SF 13.0 1.6 0.7 13 
5/17/88 MA Charles Oeorge Landfill SF u.o 15.6 1.0 6 
6/07/88 MJ Lang Propercy SF 4.1 3.6 0.9 6 
6/07/88 MJ Kecalcec Aerosysce .. SF 3.5 3.4 1.0 5 
1/02/88 OH Nev Lyme Landfill SF 12.0 13.7 1.1 5 

10/06/88 PA Bruin Lagoon SF 5.0 4,0 0.1 5 
10/12/88 PA Heleva Landfill SF 4.7 5.4 1.1 8 
10/18/88 Ill Lake Sandy Jo SF 2.3 2.4 1.0 3 
11/16/88 MJ tog Creek Far. SF 14.0 14.0 1.0 4 
12/06/88 CA Del !Ioree Pescicide Storage SF 1.3 1.2 0.9 ll 

2/02/89 MJ Bridgeport llencal/Oil Svcs. SF 42.0 52.5 1.3 5 
3/28/89 NJ Caldwell Truck Co. SF 0.2 0.2 0.8 9 
6/22/89 NH Lipari Landfill on-•ite SF 21.0 15.8 0.8 4 
7/11/89 MD !Cane 6 Lombard St. Drwu SF 4.0 4.5 l.l 1 
7/24/89 NY Vide Beach Develop .. nc SF 15.6 1>5.6 1.0 2 
8/0l/89 KS Cherokee Councy Storage Tanks SF 0.7 0.6 0.9 2 
8/0l/89 DE Delavare Sand/Gravel Landfill SF 1.2 1.5 1.3 3 
8/02/89 ill llestern Sand 6 Gravel SF l.O 0.9 0.9 9 
8/23/89 MA Baird 6 McGuire SF 9.6 11.3 1.2 5 
8/31/89 NJ Montclair 1l orange Sites SF 0.2 0.2 1.0 3 
9/06/89 MD S.Kd.llood Treating SF 2.0 2.6 1.3 7 
9/19/89 NJ Helen Kramer Landfill SF 36.0 55.7 1.5 4 
9/19/89 PA Moyers Landfill SF 25.0 28.0 l.l 4 
-··---·· ···········-------····--~------·-·-·---··-------···--·-···--~-----

TOTAL: 256.4 277.2 1.12 AVC. 

$1.000,000• 

SF- SUl'EllFU'ND 
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CH 3A · BIDS PER PROJECT 
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CHART II CORPS HTW PAOQRAM 
CONTRACTORS' SHARES ($280 MILUOH TOTAL) 
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CHART 7 CORPS HTW PROGRAM ·1987-9 
SURETIES' SHARES ($280 MILLION TOTAL) 
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This had particular concern to contractor• that had been awarded large, 

indefinite delivery contracts. They feared that sureties •i&ht use the total 

contract aaximua, rather than actual vork orders issued, to coapute their bond 

capacity liaitation. 

Tables 2A·C illustrate the experience of the o.&ha and Kansas City Corps 

districts. There vere a saall nuaber of bids received on aeveral HTW 

projects. This lov.nuaber of bids is not necessarily due to the lack of 

interest in the projects. According to several HTW organizations interviewed, 

including the Hazardous Vaste Action Coalition, Environmental Business 

ASsociation, Associated General Contractors, National Solid Vaste Management 

Association and the Remedial Contractors Institute, the key factor 

contributing to lover coapetition for some KTW projects is the inability of 

aany contractors to secure bonding. It should be noted that in many cases 

firas cannot obtain bonding despite a proven history of competence in doing 

such vork, strong financial assets and profitability and sound leadership and 

experience in the firm. 

In some eases it vas reported by both contractors and government 

contracting agencies that projects have been delayed due to the shortage of 

contractors vho can obtain bonding and related surety problems. Contracting 

representatives for both the Corps and the states advised that they have had 

administrative delays as a result of contractors not being able to obtain 

appropriate bonding. This additional vork has resulted in the slippage of 

project schedules. 

The resulting shortage of qualified fir.. that are able to consistently 

arrange surety bonding aay be reflected in hi&her costs to the government. 

Bonding's llaitation on eoapetition, vith only four or five final bidders in 

.. ny cases, .. y have resulted in higher contract bids than would othervlae be 

arpeeted. Tables 2A and 28 illustrate the experience of tvo Corps diltrlets 

in bid prices and nuaber of bidders. 

s .. ller contractor. •. in particu.lar, .. y be aereened out of the HTW cle.-nup 

progr- aarbt clu.e to tbair inability to 1ecure 1urety bonding. Several 

contractor• stated that they do not have the extensive financial equity 

32 



aurat:y co..unity. llondiiiJ coapaniu perceive that the atata of tachnoloQ of 

the HTV cleanup proc••• 1• constantly chanain& an4 vary aabtsuoua. It la thalr 

opinion that little b tnovn about the adequacy of the technoloQ althar 

concerning s.-dtata or lor~~-tara axparlanca. TachnoloQ aay evolve that 

render& the preaant Mtbod inadequate. Suratiea are concerned that thla uy 

leave the dedpw~r-buUdar potentially llabla lf the pruant HTV legal cli.ute 

contl.l:lwta. 

c. Surety ftraa have atated that the praaant unfavorable legal 

anvtrotDent, vith vldupread Utlgat1on an4 large avarda, ua uda insurance 

coapanlea very cautious about insuring HT'il projects. Althoul)t voeal ln thdr 

uaart:iona that they not be treated u a aubat1tute for insurance, they fear 

that by bondln& auch vork they aay in the future be aoul)tt out band on a 

lar;al theory vhich vould treat thea aa if they were inaurance. Tbe cauae for 

11ab111ty, 1uch aa the appearance of a diaeaae 20 or .ore years after exposure 

to toslc aubatancea, leada to a vary uncertain aituation for auratiea. 

d. Accordln& to the auraty firaa interviewed, toxic tort litigation 

feature• are an iaportant raaaon for their praaant reluctance to participate 

in tba HT'il cleanup field. In the toxic tort arena a very long tiae period {10 

or 20 yean) bet:ween expoaun and develop!Hnt of injury 1a typical. Unllke 

other prototypical injury aituetiona, toxic liability involvea long tiae 

perioda7 bet:ween the alleged axpoaure and the diacovery of dalugu. Since 

thia litigation take• place in atate courta, the indemnification under SARA ia 

not balpful, nor legally binding on the atatea. 

a. Inauranca. tba lla%arcloua Vaata Action Coalition, &n organization 

co.prlaad of tacbllical conaulting firaa in tha HT'il flald, along vith Karab and 

K<:LIItm.lft, a large inauranca brour, bald a -•tiD& in Vaahi~~Jtou, D.C. on 

Sapt~r 13, 1919, in vbtcb a aarlaa of apa&kera outlined the inauranca and 

ln4a.aif1cation problau confrontliiJ the contractiq iodu.atry. tba collected 

paper• of thi• -•ting era entitled "Pollution Inauranca{lDda.nificatiou 

Iaa\Ma for En&ineara in lla%arclowl Vuta Cleanup•. Th• papan point out that 

tha preaaut lnauranca coverage h -t ..S.quate in aany area•. tbay allo 

ezpra•• the lnaurance lodu.atry' • concern that potential UtigatlO'A 

uncer~lntla• play a aajor part ln thalr decialona to forego provldill& 
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by the courts as the insurer of last resort or a "deep pocket.•• This 

unknown risk has led so .. corporate sureties to foreso involvement in the HTW 

.. rket. Surety bond producers that have .. de such a decision indicate that 

they would be more likely to participate in the .. rket if the applicability of 

SARA indemnification to the surety vas clarified. Moreover, that the 

performance surety bond be clearly represented as bein& intended by the 

Government solely as a ruarantee of performance by the contractor and not in 

anyway as protection for the contractor's tortuous injuries to third parties. 

f. Greater riak to Government. In response to clalms by some 

contractor interests that bondin& could be substantially reduced for certain 

categories of HTV vork, surety sources stated that risks of non-performance 

increase if construction contracts are awarded either without aurety bonds or 

vith lover rated surety performance bonds. Surety officers contacted in the 

survey pointed out the trade-offs involved risks to the government if surety 

bonds vere not used on projects that normally would be aurety bonded. They 

emphasized that surety firms perform a valuable service for the government in 

screening out potential problem contractor• from the pool of contractors 

competing on government construction projects. 

g. Indemnification. The sureties and contractors have listed many 

perceived problems vith the present SARA8 indemnity lav. There is 

dissatisfaction over the amount of indemnification coverage, as vell as the 

extent of the coverage and even what events are indemnified. Sureties find 

that the definition of what is the aaximum dollar coverage of the indemnity is 

not specific. CERCLA aeta the upper limit of the indemnification amount as 

the funding that ia remaining in the Superfund account. However Section 119 

aays "If sufficient funds are unavailable in the ... Superfund ... to aake 

payments pursuant to such indemnification or if the fund is repeated. There 

are authorized to be appropriated such amounts as .. y ba necessary to .. ke 

such payments. Suretiea and contractors are of the opinion that such 

limitation on indemnification .. y prove inadequate in the future if there are 

limited fund. available in the Superfund account at the time indemnification 

requests ripan. The EPA is presently addressin& the liait on indemnification 

proble• in proposed draft guidelines for t.ple .. ntin& Section 119 of SARA. 
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conclualva, lndlcata a pattern of co~etltlon ln the flald that above a 

ll•lted avallablllty of ellglble contractors. The expanding KTV cleanup 

requlre•ent vlll exacerbate thla altuatlon 

Relationship of protect type. Ex .. lnatlon of the relatlonahlp of the 

ratio of award amount to govern.ent eatl.ate shows that the ratio ls 

acceptable, except for contaln.ent projects where the ratio vas 1.3 to 1. The 

largest spread for the variation of blah and low blda vaa ln the projects 

lnvolvlna collection and dlapoaal of wastes, 2.2 to 1, vhlle the next greatest 

variation vaa for gas venting projects vhlch ran 2 to 1. The heaviest 

co~etltlon vas evidenced ln the average nu.ber of bids (7) received for waste 

contal~nt projects with the next hlJhest nu.ber (6.5) bids for alternate 

water supply projects. It ls noted that the average number of blds received 

for RFP's vas only 3, co.pared vlth nearly double that amount for Invitations 

for blda. 

Coptractors' proJect •arket shares. The shares of the KTV cleanup •arket 

(24 Corps projects) are heavily concentrated ln a relatively small number of 

contractors. Chart S ahovs that three firms or joint partnerships have about 

60' of the dollar aarket of HTV projects and 5 of the 15 firms have 

successfully bld for about 58' of the total number of projects. The rest of 

the projects are being spread among the re .. lnder of contractors, some of 

vhlch are quite large. While the total is atlll small, the concentration of 

actlvlty ln a fev flras tends to persist and is not assuring to those aspiring 

to participate ln the progr ... 

Sureties' aarket abares. Surety bond providers are also unequally 

represented ln the llat of auretlea shares of the project ple. Flve auretles 

or aurety co.blnatlona account for 13' of the project bond dollara and flve 

auretlee or coablnatlona bonded 70' of tbe Corp• 24 project• analyzed ln the 

study. This llluatrate• the caaa that fav sureties are lntareeted ln 

provldlng bondlna for HtV projacta. 

The foregoing experience presented ln tbe contractlna ln!oraatlon fro. the 

Corps x.n.as Clty and o.aha Dlstrlcts ralnforcae the story praeantad by the 
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level of risk does not disappear; it is ••rely tran.ferred fro• one entity of 

society to another. It is not reasonable to expect private indu.try to 

vol~tarily participate in a bi&h risk enterprise unless a bi&h preaiua is 

paid. Kany governaent progr .. s are atructurad to reduce this uncertainty in 

nev bigh tech and experiaental enterprises to a level that is .. nageable by 

tbe private lector. 

Indemnification, insurance, bondin& and contractual agreeaents are all 

.. cbanis.. to transfer risk. The present situation in tbe HTV cleanup area 

brtn&s this aspect of risk, and vho .uat a1suae risk& for the nation's 

cleanup, into focus. There ta a need in the HTV progr .. for the definition of 

the risk involved and the assignment of each ri1k to the proper entity. 

Guidelines are necessary to spell out and clarify the appropriate 

responaibilitie• that vill be borne by government agencies and those that are 

vithin the purviev of private enterpriee. 

Indemnification ia a tool that transfers the risks from private industry 

to the governaent. One problem vith indemnification in HTW cleanups is the 

uncertainty of coverage. It is not knovn at the time of bid openings vhether 

coverage vill be available to the contractor or the surety, and, lf it is, the 

aaxlliNDI &JIIOunt of coverage 1s unknown. 

Another tool co.aonly used to .. nage uncertainty ls insurance. Insurance 

presently available to contractors is inadequate. The maximum amount 

available is auch too lov, the tiae period of coverage ls too li•ited, and 

third parties are not covered. Thus, the transfer of risk to the insurance 

induatry is quite liaited. 

The bonding process is another vay to transfer uncertainties fro• the 

government. It is a traditional vay to transfer risk in the construction area 

where construction oecu.ra over a lone tiae JN~riod and co-itaenta .... t be .. de 

for the entire project before the project can proceed. The traditional risk 

covered by construction perforaance bonds vas tb.t the project be coapleted as 

deaisned. tb.t the contractor assumed raaponslbility during the construction 

period, the warranty and the latent defect period. Probleas have arisen in 
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indue try han. Tbe underlyin& industry c:onc:am ~· 

and/or the auraty. Factor& affac:tin& rlak include: 

rlak to the contractor 

lnde~~niflcation, 

insurance and bondins. Tbeae riak fac:tora influence one another, e.s., if 

lnde~~nification ia available to the aurety, then bondln& aay be .ore readily 

available. No ain&l• action will aolve all the bonding problems. Additional 

c:onclualons are liated below: 

Tbe sovernaent .u.t &elect the .aat appropriate ac:qultitlon atrate&Y 

early in the aolicitatlon proc:eaa. Riak to auretles, contractor& and the 

1overn.ent ahould be conaidered in addition to other alta requirements. 

Tbe sovernaent acquialtlon atrategy ahould addreas the need to make an 

early decision whether to use a aervice or construction contract. ln aome 

cases, different contract types aay be used for different project phases 

within the same contract. Miller Act, Davls·&acon Act and Service Contract 

Act decisions ahould be aade on their ~~erlu and vl!:hout regard to bondin& or 

cost implication&. 

Contracts ahould be atructured, the eype of contracts selected and 

bonding requlre.anta eatabllahed, to appropriately protect the government's 

interest&. Theae interests include: inauring that contractors capable of 

performing the contract remain eligible and that the selected contractor 

performs as proaiaed. 

HTV cleanup agencies should explicitly decide hov auch performance 

bonding is required and hov that bonding should be structured. Normal 

practice ia to require 100\ perfor.ance bonding for construction contracts and 

zero bonding for tervice contract&, although the contracting officer can 

aelect other percentage a. We need to asture that the uoount: &elected is only 

chat needed to protect sovernaent int:ereata. 

Sureties only vant to aaaure thAt the re.edial action contractor 

c:onatruct:a what vaa required by the plana and apec1ficat1ona. They vtsh to 

avoid deairnJconatruct contrac:ta or contracta containin& aajor perforaanc:e 

a peel flea tiona. 

There la a atrons perception by the induatry that difficulties vlth 

bond& ia liaiting cowpetition. lA contractor• report that they have not bid 

project& due to unavailability of bondins. Sureties indicate that the risk is 

too lar&•· 
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V. OPTIONS EXAMINED 

A. Ul't'tlODUCTION 

DiscuuioNI condii.Cted durin& the atudy with ind~Utry, contractor, and 

aovernaent peraonnel raiaed aeveral poa1ible alternative• that •isht be taken 

to incre&le the avdlability of bond.l to KTV con.stn.u:tion contractor.. These 

alternative• fall into tvo aeneral categoriea a1 follov•: 

o Hon-I.aghlt!:iye Channa. Inttrnal Corpa and EPA non-legislative 

change• in procedure& related to contractin& atrategy and 

i.ple .. ntation of the authoritiea Which each aaency already possessea. 

o J.eghlative Changu. incll.ldea revhioNI to regulatioN Which guide 

each agency but which neither possessea the authority to reviat 

independently; reviaiona to exiatin& statutes so aa to, (1) eli•inate 

require .. nta that aerve to leuen the corporate aurety ind~Utry' a 

intereat in bondin& of KTV projecta and, (2) to clarify that 

perforaance bonds are to be 1.11ed only to assure that the contractor 

will coaplete all contract~Ul requirements and are not a vehicle by 

which third party claiaa aay be aatiafied. 

Of the options available to the governaent to alleviate the bonding 

proble•. aany are centered on the concept of aanageaent of risk by the 

governaent. Financial and physical rtsk exist tn the cleanup process and the 

government needs to incorporate riak analysts into its planning process to 

examine the trade off• in coats and benefits of the transfers of these risks 

between government and the private aector. In the case of bonding KTV cleanup 

projects, the aovern.ent .uat exaaine the assumption of higher risks in non

perforaance of contract& for KTV cleanup against the aatns of •ore coapetition 

by the cleanup in4uatry and the re•ultant lover pricea for projects. 

It ahould be pointed out that the bondin& co.aunity generally does perform 

a aervice for the Coven.ent contracttna agency in aaltin& its evalu.ation to 

bond a particular contractor. ln &akin& thia decial.on, it carefully analyses 

the contractor'• financial and technical co.petence to do the work aa vall as 
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Covern-ent. Thia 1hould be done early in the acqul1ltlon proceaa to aaaure 

that the co~etltlon benefltl that alsht be aatned by 1uch effort can be fully 

aaxiai&ed. The deciaion of whether to Ule a aervice contract or a 

conatructlon contract ~t be aede on their retpectlve .. ritt end not on the 

Lapacta of aecurln& perforaeaee bondlft&. A aeperete aet of procedure• 1• 

required to e1tebllah the bondln& requtreaent. 

In .akin& thl• bondtna determination it i• elao laportant to recognize 

that the aurety c~lty' 1 concern reaardina the rhk a.uocieted vlth HTI/ 

work will probably lead to the aurety not atepplng forward to coaplete the 

project 1n the event of a contractor default. Consequ.ntly, lt 11 likely that 

the Covernaent will beneflt only fr- the aurety'• provldln&. the penal 1wa of 

the perforaanee bond. The Covernaent probably will 1tUl need to reprocure 

the work. Contractor• pointed out thet auretles were requiring aubatantlal 

ftnanc1al commitment• fr- contractor• ea a prerequlaite to providing bonding. 

Thb feet would tend to uke the aurety even 80re inclined to buy itaelf out 

rather than aaa~ the greater rtak burden associated vtth its takeover of the 

defaulted contract. The reality then appear• to be that the perforaance bond 

ie prlaarlly protecting the Covernaent'• flnancial at&ke in the contract 

rather than ita interest in not having to deal vith reprocureMnt upon 

default. 

In looking at the character of vork to be performed under an HTW contract, 

it aay vell be that the natu~e of the vork and the payment arrangements 

e~loyed by the Government aay provide a •eaaure of protection in theaselves 

that could varrant a lover bonding percentage. In the excavation aituation, 

and even aore ao vhere ve are dealing vith incineration aervice vork, aany of 

the payaente to the contractor are aubject to its perfor.ing aatlafactorily. 

A default after partial perforaance requires that the Covernaent procure 

anotbar contractor to continue perforaance. Thia default: situation, hovever; 

1a aubatantially different froa that faced vhere we are dealin& vith a 

butldin& conatrucUon project. ln the for.ar case, the -rk to be coapleted 

1a relatively euy to dateraina. Thh la 11:1 aharp contrut to the probha 

faclnc the Covern.ant vhere INltiple aubcontractors a.ncS coapln: dellgn 

requireaenta ~t be detarained a.ncS taken into conalderacion ln • vertical 



b. Require Increased Acqyla1tlon Planolnc. The contractin& procass, 

includin& the bondin& issues, should be intearated into a project acquisition 

plan. M analyds of the r1a'k trade offa to the Covenwent aay be 

incorporated into the acqullition plannina proce1s for HtV projacts. 

Presently the Federal Covernaent require• perforaance bonds to assure •&ainst 

the uncertainty of project non-perforaance on construction proJect& a• 

aandated by the Killer Act. The coat of this protection 1hould approximate 

the coat of the potential non-performance risk in the lona run. The trade 

off• of this riak aay be exaalned in the acquisition plannin& process for each 

project. Tbe process will analyze the benefits and costa of the Government 

aaauaina al1Jhtly bi&her risks in project performance and the resultant 

benefits and coats of t.provlng the competitive clt.&te for HTV contracting 

and the con.sequent reduction in contract prices. Th~· MY involve the 

analyaia of each phase of the cleanup and the appropriate level of bonding 

that would afford adequate protection for the Government's interests and still 

encoura&e participation by the bonding indu.try. Careful examination of the 

contract alternatives, eervice contracts or construction contracts, should be 

carried out by an interdisciplinary teaa, •recommending• to the contracting 

off.icer, a1 though final disposition vil 1 be aade by the Department of Labor. 

Keetin&s are being planned for early summer 1990 berveen EPA, Corps and 

Deparement of Labor representatives to clarify the classification of 

construction and service contracts under the Davis·Bacon and Service contract 

Acts. 

Cost type contracts ahould be given careful consideration where there are 

sisniflcant technological unknowns associated vlth undertaking an HTW project. 

It la not in the prograa'a interest for the contractor to be required to bear 

an inordinate share of the risk. Requirina fixed priced contracts under such 

condltiona placea both the contractor and surety in an unAcceptable risk 

condition and would iocreaae the coat to the aovern.ent aianificantly. 

Multiple contracts are another action which could be considered by the 

Govern.ent durin& ita acquisition plannina to lLait the risk potencial for the 

bondlna c-.miry. The approach would be to structure t:he contract 

requ1re8ent• ao .. to lialt or iaolate the activiry requiring a aurery bond 
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plan would place an ad.iniatrative burden on the proJect. If additional flrae 

participate, tbare ia a chance of reduced project coeta. 

2. Cltrlfy Surety Liability. 

a. lackgroun4. lntervieva conducted in the course of the etudy vith 

contractors and auretlee focu.ed on the real concern ln the aurety coiiiiiUnity·· 

regarding the potential liability arieing froa their villingnese to act ae 

cuarantors for HTW projacc.. Thh b conahtent vith the sureties' etand that 

they are bondin& execution of plana and epeca, not project performance. Thb 

le a perceived daft&er. not ona baaed on any particular court ruling involving 

a surety suarantee situation. The perceived liability arisee fro• potential 

third party injury clalaa and an lll·deflned bond coverage completion period. 

The surety'a concern for liability results fro• the trend in casea ariaing 

fro• the -numental asbestos litigation.a vhere the courta have sought ao~ae 

deep pocket to compensate the injured party. In ao~~e case a, the couru have 

looked to lnaurance co~q>anies for such relief despite the insurance industry' a 

dbcla~r of any liability under their policlea. The sureties viev 

the .. elvea aa siailar to these situations, vltb potential deep pockets from 

vhich injured partie• aay seek relief. They recognize that they are not 

insurers of such injury, but have little faith that the courts vill take note 

of the distinction betveen insurer and guarantor if there is no other 

financially viable party against vhich a valid judgement can be executed. 

The aurety co-.mity, siailar to the insurance industry, Wles a secondary 

aarket to apread the risk associated vith any particular bond arrangement. 

This secondary aarket has aade it clear that it ia not interested ln sharing 

the risk associated vith HTW projecta. Aa a consequence, aurety firms are 

aore and aore bein& called upon to undertake greater riak levels for auch 

vor'lt. The insurance indwltry reaponded to the lose of ita eecondary inau.rers 

by vithdravin& COIIpleuly froa the pollution liabiUty coverage aarket. The 

aurety indwltry, althoUJh atUl aaintalnin& a reduced presence, doea have 

certain -llbers of ita c-ity vhich have folloved the insurance indu.etry 

lead and chosen to vithdrav froa providing bond coverage for such vork. 
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c. Surety Indegn1f1cat1on. Another concern that needl to be 

clarified ia the extent of inde.niflcation, lf any, that the aurety would be 

entitled to aa • reault of providing bondlns on the contract. Indemnification 

for reaedlal action contractor• perforaing H1V work ia peraitted by 42 U.S.C. 

9619, provided that certain requireaenta are .et. Suretlea queation the 

applicability of thia indemnification to the•. Since it has a aajor i•pact on 

the evaluation of the riak for bonding auch vork, clarification ia needed to 

allow the lnduatry to adequately quantify ita potential long•tera riak. 

d. Define bond eo!IPletlon period. The govet'niHnt will define the 

point at Which bond coapletion requireaen~a have been fulfilled. Thla 

deflnltlon 11 vlthln the authority of the procuring agenc.l.ea. 

Recently, in reply to a aurecy•a concern over ita right to indemnification 

in the event of a default of the bonded contractor, EPA advised that the 

aurety would be eligible for indemnification if it elected to stand in the 

ahoea of the defaulted contractor and coaplete performance of the remedial 

action. A final decition haa not been aade aa to bow this will apply to a 

1 urety that electa to take on responsibility for performance, but does 10 

through itl procuring another contractor. It i1 clear that this issue wust be 

clarified with respect to the EPA superfund projects. 

3. ln4egn1fication Guidelines 

a. BaekJtOund· There is no defined limit of coverage in EPA's 

lnteria ~idence on indemnification.that can be addressed with certainty by 

aurety or contractor interests in assesaing their potential risk. Llkevlse, 

the requlreaenta that vill need to be •et to becoae eligible for the 

lndea:nlfication are not coapletely clear with respect to the contractor. They 

are even -re ubi~oua regarding the aurety. These W'lknovns appear to 

e1acerbate an already bad lituation and provide no incentive for induatry to 

move forward and co .. it the.,elve• and their a1aet1 to aupport the program. 

lt h unclear fr- the data co.plled in the atudy the affect that 

clarification of this i1sue vtll have on the 1urety and contractor co.-unity. 

DOD, which has not provided 1nde.nification, for lta vork. has been able to 
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hazardoua and complex, .. ny projecte uae proven enaineerin& principle• Which 

have a loft& hittory of uae and acceptance. Tbe extre .. caution on the part of 

tha aurety induatry, liaited number of projecta conatructed and reluctance of 

auretiee to become involved in HTW projecte, all ... h toaether to cauae the 

aurety to asauae each HTW project ie the same deepite the coneiderable 

variation ln the typee of projecte. A number of projecta are vater eupply 

conatruction alternative• that have no direct lnvolve .. nt vith hazardous 

b. Outruch Prosna. To overcoae thh lack of undentandina, the EPA 

alld the Corp• could eponaor outreach efforte at.ed at brinain& both euretiea 

and contractor• together for purpoeea of dlacuaelng vith induatry technical 

aepecte of different types of HTW projects. Tbe agencies should also focus on 

the different alte conditione and various contractual proviaione that can 

diatingulsh one lite froa another and the technical aspects of usin& 1tate of 

tha art technology. lihUe not eliminating all t.pedimenta to surety 

involvement, this could ao a long vay toward lovering the aurety industry's 

reticence to participate on some of the leas co~lex projects. 

S. Liait Risk Potential. 

a. Background. Sureties expressed particular concern that the 

Covernaent not package its procurements, as design-build contracts including 

the use of performance apeeifications. In these eases, the surety is 

concerned that its risks are significantly enlarged from the situation it 

faces vhere design has been completed and the contractor need only construct 

the deaigned project in order to aatiafy perforaance. 

b. Clarify Contract Poli;y. Tbe aovernaent ahould consider accepting 

deaisn reaponeibility vhere perfor.ance apecification requlre.ents have been 

.. t. Perfor.ance apecificationa are uaed to eoae extend in all construction 

contracta. Incineration and around water treataent contract• have • very 

lara• perforaance &pacification coaponent and will re .. in that vay. The 

gove~nt vill continu. to allov contractor• to propoae the co.plex equipaent 

needed to .. et specific aite treat:aent require .. nta. Once the contractor has 

deaon.trated that the equip.-nt aeets the perforaance apecification, the 
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1. Increa1e the cover•&• for lndemnlflcatlon. Expand the type• of 

cover•&• for liability lndeanlflcatlon and aake these available to the surety 

a• vall •• the contractor. 
2. Eatablleh a dollar cap on HTW liability. 

3. Preeapt etate lev• coverlnc atrict llablllty, and provide univer•al 

tndeanlty. 

4. Amend CERCLA and/or Killer Act to apeclfy that the purpose of 

perforaance bonds 11 to aaaure the &overnment that the contractor vill 

coaplete all contractual requireaenta and obll&atlona. Perforaance honda 

aball not be a vehicle for third party llablllty clalaa. 
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EPA and Corp• repreaentatlvea aho~ld aeat with Department of Labor to 

clarify the contract req~lrementa of the HTV program and the relationahip of 

these to the: Killer Act, Davia·Bacon Act and related regulationl. 

A program of contin~1ng review of contract action. will ina~re contin~ed 

competition in the contracting proces1. 

tmphaala ahould be placed on appropriate acq~iaition plannins which takes 

into conalderation all factor& that relate to the co.petitivenesa of the 

contract situation. 

2. Clarify Surety Liability Yoder SABA. 
EPA ahould move immediately to clearly define the extent to which it will 

provide indemnification coverage to auretiea on HTW projects. Extending 

indemnification by the Federal government to aureties sho~ld be explored when 

they fulfill these surety obligations by stepping in and completing the 

project for the defaulting contractor. Presently this area is not well 

defined. EPA ahould also institute, in conjunction with the Co~s. an effort 

to revise the present FAR perforaance bond form to deal with the concerns 

raised by sureties on potential for third party actions looking to the bond 

for injury judgement recovery. A task force composed of appropriate personnel 

from both agencies should be eatablished to work on having this revision 

instituted for HTW projects. At the same time, each agency should require its 

internal procurement elements to ass~re that wording is included in 

invitations and aolicitations diaclaiming any interest by the Government in 

having the performanca bond being available to cover third party injury 

claim.s. 

). lndeanlfication Culdellnca. 

A new indemnification clauae vill be laple .. nted by the Co~a which will 

aaaure the indemnification of HTW contractor& in the event that they are not 

able to aacure adequate inauranca for fir. fixed price contract&. Tbe 

indemnification will extend to third party liability by the aurety. 

4. Co!I!!IUDiCOtion with Ind\Yta. 
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substantially reduce aany of the concerns of the aurety industry and 

contractor community in being involved with Superfund reGedial action work. 
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Al'PDIDtl A 

lltv IIONDIMC SnJDY 

····-·-·················-·-····························· 

John Steller 
Lynn Schubert 

Irian Deery 
seuart linstoelt 

Dave Johnson 
.J aclt Mahon 
Cree Noonan 

Chuck Schroer 
Val ter !lorlr.o 

Sara lunch 
Jia Gibson 

Paul Lancer 
Noel Urban 
Gene Jones 

lruce Anderson 
Non Spero 

August Spallo 
Joan Olapaoan 

Steven Switzer 
Frank llacle r 

Lee Fuerst 
Donald Robinson 

Cathy Vanetta 
IU r k \oli 111 aas 

Scanley !Carlock 
Cary Henninger 

Ann Wright 
Rick Hdn.z 
Kary He lhorn 

George Wisduaan 
Richard Corrigan 

S. McCallie 
Jlao Lane 

Peter lionel 
Hike Yates 

Williaao lloclie 
Paul Nadeau 

Toao Whalen 
Carl !cllund 

Toa llosley 
John Hersuth 

Terre Belt 
Joe Turner 

John Daniel 

Oreanlzation 

Ill. Dept land Pollution ctrl 
Aaoerlcan Ins. Assn 
Assn. Genl. Contr/Aaer 
Assn. Genl. Contr/Aaer. 
Assn. Genl. Contr/Aaer. 
CECC·C OCE 
CECC·C OC£ 
CEKP·C OC£ 
CEKP·CP OC! 
CEKP·llS OC£ 
CEKP·llS OCE 
CDIP·llS OC£ 
CEKP·llS OC£ 
CEMJU)·CT 
CEMJU)-OC 
CEMJU)·OC 
C£100(·0C 
C£100(-CT 
CEHlU(·CT·K 
C£100(-ED·T 
C£100(-ED-T 
CEMRO-CT 
CDIRO·CT 
CDIRO·CT 
CDIRO-ED·E 
CDIRO-OC 
CEHRO-OC 
CEOR.D·RS 
CEPR·ZA 
CEPR·ZA 
CH2M Hill 
CH2K Hill 
Corroon & lllack 
Davy Corp 
!basco Constr. Inc. 
!nvlronaoencal !Ius. Assn. 
EPA HQ 
EPA HQ 
EPA Rae Off 6 (Dallas} 
Fidelity & Depolit Co. 
Foater Vbeeler Corp. 
Hazardous Vasta Action Co 
Huntinaton Diet. 
IT Corp 
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Sprinsfielcl IL 
Vashtnston DC 
Vashlnaton DC 
Vashlnaton DC 
Vashlneton DC 
Vashlnaton DC 
Vashinaton DC 
Vashinaton DC 
Vashlnaton DC 
Vashtnston DC 
Vashtnaton DC 
Vashln&ton DC 
Vashinston DC 
Oaoaha NE 
Oaoaha NF; 
Oaoaha NE 
Xansas Cl ty KO 
Kansas City HO 
Kansas Cl ty KO 
Kansas Clty HO 
Kansas City HO 
Oaoaha N£ 
Oaoaha NE 
Omaha NE 
Omaha N£ 
Xansas City Mo 
Omaha NE 
Cinc1natt1 OH 
Washington DC 
Washington DC 
Washinton DC 
Denver CO 
Hadlson \11 
San Francisco CA 
Lyndhurst NJ 
Washington DC 
\lashtnaton DC 
Washington DC 
Ddlu TX 
llaltt.or• KD 
Clinton NJ 
Vashinaton DC 
Huntln&ton VV 
Vashinaton DC 
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CUllfiUll Of SUFFKIINCT 
t Hereby c~nit.,. Th .. tlw UUtty ftUfttd h«f'ttft it pitUOft&ll}' luw••" co ... ; th.at. '" "'' jwdltftf'll'llt~ Uld htt«}' .. 

,.1pontlble. and quali6f'd to act 11 tt~ch~ 1nd •"••· co •"• ktt v( mr kfto•l•dt•· t~ fuu tc.Uf'd by u,td t¥UI') '" ttw 
forttoi"l aAda•it aft tf'Vt. , ....... ,... 

I 

INStRUCTIONS 

1. Thit for"' shoH be used whe,.ever 111retiet 011 

boftds 10 be eae<111!1d ill COIIMCtioll wilh Go'"'"'"""'' 
conttodt ore illdividuol wreliu, at pa•ided i11 QCI'II• 

emirlg ,..,loMe~• I- 41 Cfl1-10.203, 1-16.801, 
10\-.4.5.3). There shall bo110 deviation ITo,. !hi• fOtlft 
except a• to avthotized 1• .. 41 CFI 1-1.009, 
101-1.1 10). 

2. A corporation, pOrtft•r~hip, 0t other bvtit\en 
onociatiott or firm, 01 tuch, will not tM O<c•pt.d at a 
JUfel)l, ""' will o partner be accepted ot o tUfely for 
co-potffteu or fot o firm of wh;ch he ft o member. 
Stockholden of a corp<>ro .. ptil\cipal lftOY be acccopted 
o1 avreties pt"O.,ided their quatificotio"t 01 tvch ate 
ifodepefldent of lhoif stockholding• !herein. In arriv· 
ing ot !he net worth figuro in lte"' 1 on the loco of 
this afftdo•it Oft individvol sur•ty will ftOt iftclude ony 
fiftoncial interest he MO)' hove in tke onets of th• 
principal "" lhe bond whi<.h lhi1 affidavit wppotl1. 

3. "" individual 1urety 1holl be a citizen of tho 
United Stotel. ••cept thot if the controct and botld 
or• e.a.cut•d in OftY forefgl'l country~ th• Common· 
weollh of P.,erta lico, lhe Virgin ltlondt, the Conal 
Zone. Gvam. or GftY other tw"itory ot poueuion of 
lho Ut~iled $tot••· IUCh surety need anly be o permo· 

"•"t resident of lhe place of uecutiQtl of lhe controct 
of'ld boftd. 

A. The iftdi-.iduol tv••'Y lhaR shaw Mt worth ill a 
tum not leu lhon lite penalty of lht boftd br •upply
ing lhe inlorlftOMcl required 01'1 lho fact hereof, 
"nder oath before o Unit•d Stot•• commiuiofter, a 
clerk of a U11ited Stotet Co""· Of ftotory public, Of 

some othet o*'lut having O\lthority to odmintst.r ooths 
generally. 1f lhe oflicer ho• on ofliciol Hal, ii roholl 
bt oR'oaed, oth ... witt lhe proper cortificote 01 to his 
olr.ciol chorocl!lr roholl be """ithed. 
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S. The c""'ifica'- of 1ullici.,.cy oholl be tigned by 
on offic•r of o bonk or trvst componJ'~ o iu:dg• or 
clerk of o court of record, o Uni .. d Stolon district Of· 

torn•y or commiuioner~ o postmcuter. o collector or 
d~p~ty co11•ctor of internal re•ettut, or ony other of* 
ficor of the Unitod Stohn occoptoblo to lho depart· 
m•nt or ettobltshment concemed. fu,.,...r certificates 
t.hO•I"t;l odditiOt\OI oswts~ or o n•w 1\lf'ety, moy be 
reqvtred to ouvre prot•cffon of the Government·, 
inte,.el?. S~.~c:k tertlfl:cot•• must be bos•d on th• 
penoi"GI iftv•ttigotion of th• c•rtifylng oftic.., ot the 
tune of ~. mo\ing th•reof .. ottd ftOt upO" prior' 

certif\c.otlont. 
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• 

• 

,.. 

' 

,;,.._,, -· I STATor; 0~ IOOC. ~~Aati.ITV \,IMIT 

• --,. I. II . Corpo'Gtlt .. S.""tv,.ttt ... 
I 

s~al 

-"'' •• •• 
Ttt .. Ctl 
rr,,..~~ ......... lSTATC: 0" '"'c. ~~Aan. .. +TV "-'M'T 

... .......... ... l . •• ... Corpora It ... ~'"',.Ill 
I St'al 

N.llfteh) 6 •• •• 
Ttt .. ttl 
IT)'IW41 -· ~STAn o• ll'oC. ~~AetLITV UMIT 

c -.. l. I . Corpo'Git .. s..,.,.....,., .. ~ol 

! _..,,,. I. •• 
Titte(t) 
rr'J-1 -· r$ AT& Or ll'oC. ~~Aaii.ITV I.I .. IT -... I. J. ,. Corpo'Gtt .. Si9"atuteltl ... ~a/ 

I N.tm~taJ 6: •• • • 
Tit.(tJ 
rf'YIHfllll -· l$TATI: Or lftofiC. ~~A•H .. ITY L.1MI 

... ...,_ .. •• •• Corpo,.u .. S.r-tvtttt) ... ~al 

i ~hi& .. !" T'ttels-t 
tTy,.., I I -· ~STAT€ Ott iJtrtC. \~Aat\..tTY l..fMIT 

I Add'ftl 
0 ,. .. t· Corpo'Gtt .. s,g.n.ru ntl sl .. S•al 
§ ~lSI& 11. :2:. .. Titl«'{"l ~ I I ,.,..,_, I 

INSTI'lUCTIONS 

1 Th
1
s torr:"'~ ,, autf'\or•zed for vst whet'~ J b10 gv..-an~ 11 rea\.ut!'d. 

Anv csev~at•on from thtS form w1ll reQu,re the Wf•tttn f:ooroval of 

tt".e Adm•n,strator ot General s,erv,ces 

2 lt'\se-n the full legal na~ and buSH'\ftS .addtH\ of tP'Ie Prlnc:,oat '" 
the soac.e Oe\'90ated ··pr,nCIOal" on tne f1ce ..,t 'l'\t forrn A.fl 

-.,ti"IOttled oerson $hall Slgt\ tnt bor"Q, Any Qen::..n Sllfhf\9 ,n I ret)· 
resentat

1
ve c.lNCitv {e g .. Ill\ attQtT'ICV•tn-t~ell .,...ut1 furntsh tv•· 

dena of •utnontv lf tnlit reoresentlttve •s not • ""'lMDef' ot me 
fit"n'\, cartne•·sthO, or ,a tnt voenture, or an oft·c'' of the- torDOra

c•on tnvOJved 

3. Tl'lol bOt"'CC f'I\.IY e~~:Dt"'HH Qlf!t'\AI sum a I urcrntlqt of t"t' b1<' 
OflCie If\ t"'e:Ml C&ll!l. the b()nd I"MV lt.ltt. ,...,.•"•.tl'fl ~l,)H¥ hrn,~· 
tJOf" te lj .. ~ ot tNt bid QflC8 but tt\1 lmQwf\t N:)l 10 excMd 

----- aoll.,.l 

c t.Jl COfPOf'ltiOI"'J e•ecvttnq: (t"'f! bOnd a s...~~·.-,. "":uSt •oc~ar on 
v. C)ec.artrnetH of tf\e Trusurv·s hit ot .curo .. fO suret•ft <fl\4 

~ act w''"'"' tf'tl hm•t.at,on h•t«< """n W~e -ort tt\lf' one 
:Of"'OO"Ite suft'rv ,, ,..,we,v«l. the•' ~ _,d a:Jdt~ 11\111 •oour 
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1n tne scac.n t ~retv A. Sc.;retv 8. etc t neaoeo ·c,:.;. cs.:..;.-: 
SURETYIIESI" ~~ tne >OJCO an"l"'U!d "SUFlETv.•::s. '" ·-. 
tact ot tne form, •ns.ert only the letter ,oentthcat.vr. .J' :-t ;~·~· ..:~ 

tb1 Where !nc:Jw•duai suret•H Itt .nvolvta. two.,, ""C'e '-"'5:·:
SIC~e persons s.na•t t•ecutt tht! bond A comoleteo :.. •· ;o~. 

lf'ICIIY•d<JII Surtt'l ISta:r'ldard Form 281. for ucn •nQ1v•<::-•• 1. .. ·~:, 

\MJ:II accomoanv the- bond. The Government ~ ..... •tau•'! : .. ~~ .. 
wrettes tO futn1s,t\ a:Jd1t10f\ll subStat'ltiJ:tu•-.g •nfor,.,.Jt•on CC.~'..:t>• .... ; 

't'M'!t fif\.tf'IC:lJ:I c:,aolbdttv 

~ Coroorat•ons IU!C'..Jtlf"''<J ~ bond J,t\lll .aft•a ~"'«·' ;..;t1..;:-••·· 
suit tna.viCIU!tlt ~~~ execute rtw bo"<l QOOOS,te tne ;,-,o•::: ·.: ·•: : 

t'•te 5-ul ... .and f/1:.111 ,aff111: 11"1 JdhftJvt RAI ,f f4~ .. !f'd ·"' '.',., "'~ 

~ H.lf"\Qflht't, Ot "" Otf\e'f JUf'ttcltCtton feQUlflf'\Q M:~n.~t 'Ot.t > 

S ":' voe tf"l.e n¥T'f; .InC! t•t1• of ..:n ~ St9n•n9 tr'l•\ :>..I"'C 

so.:t CloY•ded 

...... _ 

1 1" ttl IDOhc.ttiOf' to t\e9CtLated contrxa. the tr"-\ ':: e l": 
.. b..,_ .. >NIII ttoCiuOt "cr-··...., "olfm:>r" 

ITANOA,_O POAM 241AC& 1•r:v •·I! 
e v.L ••- •--. ....,_ ,,,_ .. , ...... 1 



• eo~•" .,RtTYttlll ~ _ .. I"''"" .... '"""' Is 
, ..... .,. 

• -= ~-~~ .. 
.. 

CO"fJJ"'t~ 
~ Sftl 

'"=". :•· .. ...... ,.. ...... -· r~··--- ~~-... I.IIOIT 

u -.. '· 
a. 

CO"fJJ"'U .. s. .... w ... Sal 
~ ~· •• •• 

t'I'Y-1 -· IITAT'I Of' INC. I~"'"' ......... 
0 -.. •• •• CO"fJJf'CU ... ~ 
i Sft.l _ .... '· .. 

r.dOttl 
t'I'Y ..... I -· I'"'"TI(""""" ,~ ........ T"t' ......... 

• --.. I. a • CO#'po,.tt ... 
~· .. s..J 

I -~~· I'· 
IL 

t'iMtlt 
IT> ...... -· !'TAT& 0' INC. ~~I.IT U--.. ,. 1. I• CO"JJJ"'U .. ,......,..., - Seal 

I _.,. 
,... .. ~ L ... 
,.._, 

I -· ~~·~•• Of' IIC. ~~-Ur. I.IIIH --... .. 1. \,. •• C'«pof'CU .. so.--w .. Sft.l c: 
i 
_ ... 1. •• 
~=· 

IA,IRI 

INSTRUCTIONS 

1 Thtl fQt'tft ,, -..~z.s for ~in cotu'C'tion -'th O<::JwWnment 
ccntracu.. Ah>f C~<WiWon from lrlis form will roqui,. 1N w<irron 
--of - Ad ... inisnlor of a-- sr ..... 

2. 1......,.. ..,..full._,__ bedi-as.-of- Pnnc•llll ,,. 
.,.. _. -.,.....s ''l'ri..OCIIII .. on ..,.. llc:ll of 1t111 fl:lr!n. "" 

a.~r~ontll'l- ,....,..., tNII 19' ..,.. -· ~>~tv - 19'"'1 "' a 
__ ........ -ty ••. , .... ~ .... .fila, - """' .. -· 
- of aoiiiOntv if N! r-llltMt il not • "•'• of 1t111 
"""· 1111 ,..111.o. or jotnt -N!"'. or., oHo of 1N coroo,. 
non •tNOh«<. 

l tal Cc>toOtat..,.... •-""9 - botld • _ .. ,.-- on .,.. o-...-t of ,.. T-..rv's lilt of .,g o<IOI! ....,.. ...a 
~ ..:: .,..,_.n ~ limttaoon tinad ~.~~~one 

00._.. ........ ty is ...... -.""''--- • Jl\lll-- ,._ tS<ntv A, $o..rttv 8. -.1- "COIII'ORATE 
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SURETYIIESI" In !1'10 'ICio1IC:I .,...,....., "5URETVIIESI""" ,... 
t.a of tf'le form i,_, oruy tiW ...,_. ldanttfic:at,on of trc una 

tbl -. ondM<I..,. ,..,._ n --· ,_ or """" -· 
111>,. """"""* -• ac:..111 ""' IIQNI. A CZ>ti'CI""*' Alf-• ol 
~-..- ~ tS~ Form Zlll. to<_,....,.,.,...,.""'"'· -1 - tile-· '"" ~· ...... _ ...... ..... , .• to"""""" IO(IitiOnll ...... ~t inlom\lltton-

"''" fiiWICIII QIIDiitY. 

' C0t'110t1111cntl a-tint N - tNII aHi• - ~,. 
-·· ,,., .. _ -~ .,...... N- -·tile W010 ··c.o.oo
rsw S.." . .., _. llfl• ., ...._ .. IMi if UC\Itlll ·~ ......... 
Ntow _,,.,or ... o- juneia>on ......,""' _, _ _. 

5. Tve>e 1N ..,.. .., ou. of _,. - li9""'t 11111 ttone1 .. .,.. 

....,. 1)1 ""--

IITA-'CHIIO 110-·- t*CV. ,....,, 
• ""'-& ...... ..._ • ..,._.........,...,,, 
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CO.-fllrQIIt.t. fl SUfltiTYUIIt f0/s#fr,..,.,1 -· ~ 
......... .. •• •• .. ,..,..h.,.~, • 

"! 
"".,.... ...• I. •• 

Tttltlll ,.,.,,..u .. _. 
I --"' .. I. i' .. S~t.,...bl .. c 

~ ~, ..• •• ( .. 1';!::.·. fT I -· ...-.. 
Cl .. •• .. s.ra~''' ... c 

I. i ........... 
T+tlltitl ,.,..,,.., -· --... .. I. .. SootJNIVt1tll) .. 

a: 
i ......... tslll '· T•tlofCtJ 

fT'y'*'J ........ .......... 
~ .. I. ... S.9f'\otturt'tsl .. 
"' ;:) ~tsl& 1 .. .. f·tlf'ftl 

tT,/IIIHI.I 

t Tr·Hs t 0 ,..,.. to• tf'le .-roteC:t•Of" ot uefsonl , ... ::e<•v~nq 1a0o' tr'"O 

'"atet•dl •S vseo wnen a ;.;:av~-tent bOno 1s reo~~~reo ~·J"'t!h.'!t r"e .l.,. ~ 

"' "'"'l"" 2•. 193!>. 49 S:a< 793 o•o USC 270 •-270.• A~v 
.'1e'-'lclt•.,ft ftO'""' t•'hS f,:'lt"!"' <N;II teQt!lft' th._. NHttt'"' ,J('r'tQv31 'Jf tt·•~ 

.:...:;,mii"'IStr•tor ~t Ceneral ServiCe!. 

2 tnwf1 1~ tvtlle!'91tl n•mr &nd bvs•neu adC'!f-"': •.· '"f' :;!,,f'>Ct~l '" 

thf soKt de'Sl!Jf'\4led .. Pr~nC1Dal" on the ',\ .. ·' :,~ 'rH~"' :...n 

oiUtf"Ot•:ed l)tfSOn ~atl s~n tf'lof bOI'\(J ~:·. ··"'.V' \·yt'l•r'IQ .n a 
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DEPAI'TMINT OF THE NAVV 

O,ICI 0' T"l C"tl' 0' NAVAl. 01'1-ATtONI 
WAI,.INGTON. GC IOUO·IOOO 

5090 
IN 11.1.¥ 11,11 fO 

Bar 453D/1U600126 

MEMORANDUM FOR THI ASSISTANT SBCRITARY OP THE NAVY (INSTALLATIONS 
AND ENVIRONMENT) 

Subj 1 BXPBRIINCE WITH BNVIRONMINTAL RESPONSE ACTIONS AND 
PROPERTY TRANSPBR • INFORMATION KBNORANMJM 

Rafa (&) DASD memo 21 Jun 11 

Bncl: (1) comment• on Environmental Relponaa I11uaa 

1. In re1pon1a to reference (a) va have prepared anc1o1ura (1). 
Anlwarl to th••• qua1tion1 rai1ad by the Bnvironmantal Raapon•• 
Talk Force contain our experience with environmental ra1ponaa 
action• and property tran•f•r at military inatallationa cloaed 
purauant to PUblic Law 100•526. 

2. My point of contact i• Patricia L. rarrabea, OP•453D, at 602• 
3031. 

P, R. CLIMINTS 
CAPT, CBC: 1 OSN 
Director, Bnvironmantal Protection, 
Safety and OCcupational Health 
Diviaion 

Rt H'-'16tAJ f6t~,..; 

l>Amt.F) 



COMMINTI OH llfVIIlOHKilf'l'Al. USPOHU %11UZI 

xasu• . .l· 
guott,!on: 

What experience have you ha4 with outleaainv facilltiaa Vhan 
the facility 11 within the ecopa of an inveati;ation of 
potential contamination ~ balar4oua IUbetancea or an 
on9olnv cleanup of auch oontaaination? What barrier• or 
complication• have you i4entif1e47 

AD!IWtl[l 

our only expe:denca il our current effort to leaae all or a 
portion of Bunter• Point lfaval lbipyaZ'd to the ol ty of San 
rranoiaoo. P, L. 101•510 4lreott4 the llavy to 1• .. • at 
leaat 210 aons of the lhipyard to the oity. Bunter• Point 
i• an •~ lite and it i• i_,o•elble to find aeo contiruoue 
aor•• vbiah are not oontuinate4 or beinv atudle4 for 
potential oontuination. Cllrrantly, the city of lan 
rranoiloo c:lou not want a la11e, but want• 1 .. navuant 
a;reeaant with an option to leaae, &nd indemnification to 
toKio torte liability. The lfavy oonaidara that our 
1a;ialat:.iva directive il to le&~e the propazoty and 
netotiationa are atalamata4. 

wa tor•••• tbat potential 1e11eaa will be ooncarna4 about 
be~ln; liable for baratul effecta froa contamination 
durin; f\atue uae of the property. Alao, it uy be 
c:liffioult for a leaaae to obtain financing to t.prove the 
pi'OpertY if there ia a poaalblU. ty that the t.prov ... nte aay 
have to be reaoved to unc:lert&ke environaent:el reetoration. 
Jecauae of tha1e an4 other uncertaintiea 1 va expect la .. e 
&l'l'&nPIIInt:l to be difficult to OOftClude. 

Quttt.iQDI 

With zoeaponae to excu1 propaZ'ty 1 or n••• alated for 
oloiW!'I, Vbat po1icieal procedures or atanc:laZ'd lease fo~ 
have )een eatablilbed for 1easin9 baae facillt:iu t:bat aay 
be atteote4 - an inve•titatioa or cleanup of baaazod.ou 
aUbet:anoe oontainatioa in the int:eda baton thl baae il 
oloaed7 

tn•nr: 

IIIClOIUU ( 1) 



Question: 

What polioiea, prooedurea or atanclard de.S proviaiona have 
bean eetablbhecl to proteot t.he ritht• of t.ha O.partunt, 
an4 to enable it to cliaohar;e it• re•ponaibilitie• to clean 
up oontuinated altea, when tran•ferrlft9 paroela of a . 
oloeinq baae Uat an within an •ana ot conoem?• 

Aneytr: 

Polioiea and procedure• for transferrin; proparty outeicl• or 
DOD an oontaJ.n.s in ue federal Proparty Kana;aent 
Retulationa. The Navy baa not claval oped any new polioie•, 
prooeclurea or atanclarcl dee4 proviaiona to proteot ~ rifht• 
ot the Departaant, and to enola it to olean up oontaainatad. 
dtea Vhtn tranatenJ.nq parce11 of a olotint J:lau t.b&t are 
within an •area of conoem.• 

ISSUE a. 

To What extent haa ruponae to reourrin; environmental 
prol:lleu, tuoh ae petrolaa oontaaination of aoUa, JMen 
atanclardilacl? Rave at&nclarcl or tan~J.a faaeihility 
at\lcliaa/correotiva .. aaurea atucllu IMan clevaloped tor auaft 
reCNZTincr pzool ... ? It ao, p1eue claaoi'U,. the alaaanta of 
auoh a atucly or attaab an exaaple. 

An part 

'ftla rae4ial approac:lb to l'ecNn"Lftt envinnunt.al probl ... 
hal bean atanclardilecl at 11\\oh at potaibla. atAVPAC 
Bntineerinq field Diviaiona have clevelopecl ltandarcl aoopea 
of wort and ue •CLDK• oontzoeot1 to tnaJ)h the Navy to have 
one contractor ror work at unY looationa. 'ftlia baa t.ba 
ad.ISed IMIMtit of recluoin; the 'laamin; CNI'Ya• ainae the 
oontraotor will be taa111ar v1t.h the ••vy ~. 
ngulaton, and the 1ndiv.I.Ciua1 titu. lkMIYer, ainae the 
•:not napon.• to a oontaainatecl lite v~1•• clapendinq on 
the llatal'doua 1Nb1tana. nleaNCI, the tynaaia. of the eita 
(llydrofeology, anvlZ'Onllefttal HMitivitJ, eto.) and tha 
atata an4 looal anviz'onaantal retulationa, ttucliu oonduot..S 
and reapon•• aotiont tat.n rafleot thea• unique alte 
condition•· 



OUalt!iqn: 

Have RI/1'% raq\llramant• been .inte9rate4 with DPA req\llra
aenta at any ba••• to expedite clean~t 

An•y•ra 

Tba Department ot Kavy baa concluded that preaent law doe• 
not raq\lire the developaent ot di1t1not or 1ntavrated DPA 
d~entaticn tor the CKRCLl raaadial action• taken ~y DoD 
on it• lnatallat1on1. Departaent ot Kavy prcoltd\U'al and 
pro;r ... tor lnatallation r .. toration 1nolu4e opportuniti•• 
tor pUblic participation and full evaluation ot alternative• 
tor aotlonJ the •~•• and va1u1 ot the National 
lnvironmantal Poliay Aot are 1atiatied ~ tba ClaetA/IR 
procadur••· Bleau•• the tvo 1tatute1 are inoon•iatent in 
prcoeduraa and in the tiaint and ettact ot ~wU.oial 
remedial, lupariapoaition ot nPA procedure• would not, ln 
our view, expedita r .. edial actiona, nt would be counteJ:• 
productive ln that reapeot. 

XISUI 3. 

guaet;iqnt 

Kov aany current or formerly uaed detenaa 1itaa are 
potentially contaminated with unexploded ordnance? Pl•••• 
p~ida a lilt ot t:ha•• lite•. 

Mn•r: 

J'oraerly Ullad daten•• lit•• are unat414 ~ the Any for all 
DOD a1 te•. lnltallatlona on the .. 1• Cloeure U•t vlt.h 
1ita• vbare unexploded ordnance haa bean tound are lilted 
belovl Ill htet lound (land Point). 1QIJ Cb••• riel4, xu 
IIOttatt rie14, and lllfl C'hiM Lake (lalt:cm IM 'feat bnta). 
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l:SSUE 4. 

Outtt:ipn: 

Are the~ any apaaitic example• where the overaight and 
ra;ulatory reaponeibilitiea of environmental raoulatory 
agenciaa ware combined or reconciled? Did thia expedite the 
proc••• of environmental reatoration at the baaa? would 
IACia at all baa• oloaure aitaa provi4a a aetho4 to identify 
re;u1atory raapona1bi1itieat 

An•v•rl 

Many, if not aoat, J'ed.era1 J'acility A,;rauaanta attuapt to 
11:aconoU.a CDCIA and RCRA raquiraaanta, and tha fa4ara1 and 
atata authoritiaa vrantad. under t.hoae atatutaa and. 
requ1ationa. At aoaa 1ooationa, thia baa allowed for rapid 
raaponae to ralaaaaa from undar,roun4 atoraga tank (UST) 
ayat ... at National Prioritiea Liat aitea by applying the 
RCRA UST cleanup ragu1at1ona, rather than the CZRCLl 
r .. ponae requ.iraunta. At other locationa, the ltate baa 
agre.d to obaerva the cleanup action• at our NPL aitaa and 
detaraine it progreea and acope are aatia!aotoryr if they do 
not beli.v• that the progreta or •cope are acceptable, they 
are reaarving their d9ht• to taka legal action to try and 
cU.rect naca .. ary o1eanup aotiona. •• do not believe that 
agreeaanta, per ••, for non·H~ aitaa would expedite the 
cleanup and triUUJtar of property at baa•• to be oloaad. 
loraal atre ... nta are a uaetul OPtion vbere there ia a 
potential or aotua1 diaavre...nt or point of oontention 
between atataa and the fad.eral agency. Where no p:robl
exiata, tba authority given DOD in the National Contingency 
Plan 1a autfioiant to olun up the alta. 
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ttEP\.Y TO 
ATT£MTIOH OF 

DEPARTMENT OF THE ARMY 
OFFICE OF THE ASSISTANT SECRETARY 

WASHINGTON, DC 20310.0110 

t 3 JUL 1991 

MEMORANDUM FOR DEPUTY ASSISTANT SECRETARY OF DEFENSE 
(ENVIRONMENT) 

SUBJECT: Experience with Environmental Response Actions 
and Property Transfer 

Reference is made to your memorandum of 28 Jun 91 
on this subject. The Army comments and response to the 
issues and questions you raised are provided at the 
attachment. 

Point of contact in this office is Mr. Rick Newsome 
at extension 614-9531. 

Attachments 

~l:J.~ 
Lewis D. Walker 

Deputy Assistant Secretary of the Army 
(Environment, Safety and Occupational Health) 

OASA(I,L&E) 

cf (w/o attachments): 
SAGC 
AMCEN-CC 
ENVR-EH 
CEMP-R 



.. 

l88UI I 1 

What barriers or complication• have you id•ntified~ 

J. ~o date, under BRAC X the~~ baa actually transferred only 
a few houaing unita: 

Shelton, CT: Leased (tbrougb the social Services 
A~iniatration) to charitable oroanizationa 
under the McKinney Act. 

Midway, WA: Leased (through the BBA) with UST'~ and some 
soil pollution present (Don-threatening ~o 
health or environment). Leaae teras 
specifically provide for continued Army 
access in order to complete remedial actiona. 
No tranafer of deed is contemplated prior to 
completing remedial action. 

croom, MD: Was aold at auction, with at least three 
competing bidders. Re•edial action was 
completed prior to the auction. Entire 
acreage purchased for 2tS,OOO dollars, 
including ita 12 housing units, even though 
the location 18 zoned for slnqle flllllily 
occupancy. 

2. Commerc1al/ind\latr1al site experience. 

a. Xapalama, Hawaii: Kapelama could present some good 
object lessons concerning parceling and disposition for aimilar 
re-use. ~e already co•ple~ed portions of the Kapale•e transfer 
were not a part of the Base Closure Progra•· Property transfer• 
and parceling were begun under a •sell and replace~ prograa. 

~i•• period: aold iD 1''' 
Acreage: lt.t acre• 
Ar.y uae: port and warehouse facility 
sold to: serveo corp. 
current Use: Vehicle Storage 

Post transfer leyal/clean u:s•xperienee: Prior to diapoeal, 
the Army removed a large n er of unaervround Storage Tanks 
without testing ao1ls or groundwater. Demolition end 
construction activity by the Dew owner disclosed the 
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• 
presence of petrol•~ conta.inate4 aoil and oroundwater in 
the area of one of the re•oved atoraoe tanka. The new owner 
excavated the contaminated aoil and disposed of it in a 
local landfill, upsetting the Hawaiian requlatory 
authorities. The new owner ia aeekino to recover cleanup 
costa froa the Aray. 

ltapalalla na 

Kapala.a Ub 

ltapalama III 

Time period: Bold March U90 
Acreage: 7.8 acres 
Ar•Y use: --
Bold to: Dia Sbowa 
current ueet warehouae 
Post transfer legal/clean up experience: 

Sale price 12.2 •illioD 

Ti•e Period: SoleS October 1990 
Acreaqe: 3!.9 acre1 
~y uae: Storage & warehouses 
sold to: Hawaii 
current uee: Storage 
Poat transfer legal/clean up experience: 

Bale price S7.1 aillion 

TiMe period: BRAC I 
Acreage~ 22 
Army use: Port & Warehouse facility 
To be soleS to: Hawaii 
Expected use: Storao• 
Expected price: 34.9 •illion 

b. Alll.baJRa AAP: This lilY be an example of what can be dont 
with npa:rcding" at an HPL site. 

1) Tille Per1oc1: 

Acreaoe: 1354 acres 
Army Use: Nitrocellulose an~ saokelees 

powder 
production 
area 

SoleS to; aillbarly•Clark 
current use: IQandlld pulp aill operations 

;P.so..:•..::t~t;,r~an::-s~fe=-r~=-==r.:-~~'"'::l~~ii:a~ao::u7e=•: AniY baa •leaalld•baelt • 
2 acre• to nate Joraer aanufaeturinv 

area• 

2) per1od: Area A sold in 1990 
Acreage: 2&03 acraa 
Aray use: roraer magazine 

qround 
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told to: Woo4l&Dder Inc. aad Jonea Landa 
Price: 1.86 •1llion 
CUrrent uae: HUnting; owner ••v eventuallY 

leaae ... unition atorage 
1glooa for co .. ercial storage 

Post transfer legal/clean up iaauea: After sale waa 
complete, IPA Region xv requested the Aray conduct 
additional aaapling to confira all cont .. ination had been 
removed. 

31 Area B coapoaed of 2216 acres ia lubject to BlAC I, but 
ia not deemed to be coat effective to re.ediate because it 
contains the center of the foraer plant's aanufacturin; 
operations and ia very heavily contaainated. clean up coats 
would far exceed •arket value. 

3. Lexington AAP ia a good example of iaaues relating to 
leasing base property while ita environmental investigations are 
still in progress: 

a. At Lexington AAP, which ta scheduled for closure, the 
A~y has leased parcels for grazing an other 
agricultural uae on a year•to-year basta. 

b. Positive Aspects: This type of lease obviously 
minimizes lessee exposure to any latent contaminants 
and maximizes the Army's flexibility to adjust parcels 
and lease terms based on developments in the RI/PS and 
sase closure schedule. The limited term of the lease 
may also make it easier to offer the property as a 
whole to a future buyer. And specifically, such 
limited use, annual leasing should leave the property 
"unencumbered~ with tenants or tenant generated 
pollution prior to the 1995 deadline for returning 
proceeds from land sales to the Army. 

c. Negative Aspects: The 11aitationa to one•year teras 
and agricultural uses may preclude offers from 
potential leaaeea who aivbt be willing to aake long 
tara inveataenta in aore intensive uses whicb aigbt 
create aore jobs and briov a hivber financial ~•turn to 
the-govern-ant. 

d. With aoat Base Closures, it aay be iapractical to lease 
parcell containing aotor pools, warehouses, aacbine 
shops and other 1ndustrial/comaercial type sites during 
the course of the site investigation, because they may 
require the •ost repeated, and most intrusive studies. 

e. In most cases, {whether a Base is scheduled for oloaure 
or not) there is no incentive for the installation to 
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declue property unused and available for lease, fte 
Installation Comaander i1 loatng a great deal of 
control ovar the property, while tbe rants ars not paid 
to his inatallation. 

c. Although tbe Aray lacks e~perlenc• in thia area, except at 
Alabama AAP, general concerns a Superfund listing aialabels an 
entire installation and depres1es the ••rket for potential 
comaerc1al reuser• aay be overdrawn: 

a. If the descriptions were more narrowly draWD, tho•e 
.... purchasers would be put off by the ntbreat" of 
belng adjacent to a Superfund site. 

b. The most sophisticated and aerious comaercial 
purchasers will closely study the detail• behind the 
listing. 

c. unlike a private seller, the United states cannot go 
bankrupt. The United states is one PRP which will 
always be capable of returning to the sits to perform 
cleanups. That fact, combined With the warranty 
provision of l20(h)(3l could aake Army properties, 
including Superfund sites, •ore marketable than their 
private counterparts to commercial users and their 
financial institutions. 



188UB 11 

1. General Coament: Although arguably, the warranty provisions 
of CIRCLA 120(h}(31 aay preclude issuing deeds (transferring 
title! for government property prior to completion of reaedial 
action; the statute does not explicitlY for~id parceling or 
leasing subject to use restrictions. 

2. ASA Livingstone and DASA Walker have indicated the Army goal 
in environmental restoration efforts is cleanup to •unrestricted 
use." However, each have indicated that, on a caae~by•case 
~asia, technological and financial return factors may require 
that goal to be readjusted. Bach have indicated transfers of 
contaminated property subject to use restrictions will be 
considered. In all cases, the minimum standard is full 
protection of human health and the environment. Policy 
statements include: 

Walker, (SAILE-BSOH), 31 January 1990, Memorandum, Subject: Base 
Realignment and Closure Environmental Restoration Strategy 

OWen, (SAILS), 10 December 1990, Hemoran~um. Subject: 1xceesin9 
of contaminated ~ray Lan4• 

Perry, (C!RB-MH) 15 April 1991, Memoran~ua, Subject: ouidance on 
coapl1ance with the eomprehensive Bnvironaental Response, 
coa~at1on and Liability Act, (applicable to both outvranta and 
property 4iepoaal•l· 

Livingstone, (SAIL!) 7 June 1tt1, Neaoran4ua, aubject: BaAC 91 
snvironmental Restoration Manavement 

Walker, (SAILE•ISOH), 27 June lttl, Memorandum, Sub,ect, Joint 
Hear1n;, Jun 21, 1991, before the Senate Subcommittee on 
Readiness, susta1nab1lity and •upport 
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USUB 12 

t. Obviously, aany snviron.ental cont .. ination probl .. e are 
recurring: Soil and/or groundwater cont .. ination With POL, 
solvents, KDX and aun1t1ons related cont .. inants, friable 
asbestos and uxo are probleas identified at aany sites. !o the 
extent Base Closure site inveetigations are being centrally 
managed by the Army (thru USATHAMAJ, tiae and effort ie aaved. 
Projsct Managers can draw upon their own and others experience to 
identifY critical scientific issues and revulatory concerns. A 
Projsct Manager can adapt plans successfully used at other 
installations within that BPA ~egion or state to circu•stances at 
bis own project. 

2. However, a "progra.mmaticn Remedial :tnvestivationt:reasib111ty 
study 11 probably an impossibility, with the possible exception 
of friable asbestos and some UST removals associated with housing 
units. The industrial and training operations which caused the 
most serious pollution problems require so much site specific 
analysis of site history, soils, aquifers, levels of · 
contamination etc., a "programmatic" approach would not save any 
time. 

3. Another difficulty with attempt1nv a Mprogr~atie• approach 
is the lack of a consistent requlatory approach. 

a. Pifferent states emphasize different concerns. Bven 
within the federal governaent, BPA Revions take 
different approaches. 

b. In a related vein, over a •ult1-year investigation, 
sc1snt1Uc develOPIIents and •hifting priorities lead 
federal and state regulatory avencies to direct changes 
or additions to previously approve4 Aray atudiel or 
clean ups. For example listing of a site on the NPL 
venerates requirements for addition al studies from 
IPA. This baa occurred at: 

Cornbulker AAP 
Louiaiana AAP 
Alabaaa AAP 
Milan AAP 
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ISSUB I 2 

savanna AD 
Letterkenny AD 

Have RI/FS requirements been 1nte9rated with NIPA requireaents at 
any bases to expedite cleanup? 

General comment: 

1. Paragraph 2¥2a(8), ~Y Regulation 200•2, •snvironmental 
Bffects of Army Actions,• requires the ~Y to fully consider the 
iapacts, evaluate alternatives and obtain public input before 
completing Feasibility studies. In aost cases, the PS is 
expected to satisfy NBPA requirements. 

2. ~he CIQ bas identified the Army as one of the federal 
agenciea most successfully inte9ratini NIPA into CIRCLA 
requirements. 

Aray Bxperienee: 

1. The Army began BRAe I with a goal of completini NBPA 
documents for cloaing installations within 18 months. ~e Aray 
did not meet this goal. 

2. The problems exper1encea dur1ng ~RAe I with reepeet to 
integrating land reuse planning, NEPA analyses, and stud1ee of 
environmental contamination (eg. RI/FSl were primarily due to the 
attempt to develop and finalize a sinqle NEPA document prior to 
the completion of essential support activit1es such as the reuse 
study and the RI/FS. ~e Bnhanced Preliminary Assessment which 
must precede the RI/FS effort usually require 6 to 8 months to 
complete. The RI/FS or other follow-on studies may then take 
between 19 to 46 months to complete. Information from the RI/FS 
is critical to any NEPA assessment of environmental impacts and 
analysis of cleanup and reuae alternatives, 

3. This apparent flaw of trying to co.plete a sin;le NBPA 
document too early in tbe process was driven by the perceived 
need to analyze the environaental i~acte of construction· 
activities at receivinv baaes with sufficient lead tiae to allow 
needed facilities to be available as the troops arrived. UDder 
BRAC 91, the Aray expects to conduct separate NaPA analyses of 
the installation disposal and force realivn-ent iasues. 
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ISSUI 13 

How manY currently listed baae closure 
Please rovi&e a !fit of 

General co.aent1 

Approxiaately eo active installations aay have aultiple 
aites contain1nv aun1t1ona contaaination. Ybree such 
inatallations are ·listed on BRAC I. A list of those BRAC I and 
potential BRAC tl 1n&tellat1ons is attached. 

Aray Bxperience; 

1. Mr. Joseph Rouse ot the u.s. Army Claims service, Tort 
Claims Division, waa interviewed in the time available. He 
did not have statistics readily available. However he 
indicates: 

a. To the extent a problem exists, it is not limited to 
inactive installations. The public frequently may have 
authorized or unauthorized access to maneuver and/or 
impact areas at active installations. 

b. The Army Claims Service very rarely receives aunitionl 
related claims. {At Fort Meade, an area of special 
interest to the Task Force, Mr. aouse relates in thirty 
years, even with hunting and other public access to the 
former impact areas, only one munitions related clai• 
has occurred. {Someone found a world War ! era Stokes 
mortar bomb and placed it in the road, where it was 
struck by a vehicle). 

c. ~Tb~·~~~~~~=-~~~~~~~~~~~~~~~ re ate c a s. e a1te extan e a 
are received, they are linked to explo•ive 
.. aunit1on, particularly vrenedee and •1a11ar sized 
round which are easy to pick up and carry as souvenirs. 
(For aimilar reasons, the artillery simulators and 
similar devices occasionally left behind on active 
tra1nin9 ranves Qenerate more claims than uxo•s at 
ex1st1n9 and former impact ran9es). 

d. Small a~s ran9es v. artillery/aortar impact areas 
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do not poae ~lvalent riaka1 

1) ~~ fired, aaall caliber ... unition he• no 
explosive properties; 

2) Ran9e control aecbanisas ("countin9 braas") 
collect aoet unfired or aiaftred and ejected 
rounds. 

3) Most rounds ataaed, are probably bein9 
concealed by individual eoldiera and removed froa 
the aite. 

4) In contrast, overtime, a percenta9e of even 
properly aanufactured, stored and fired lar9e 
caliber aa.unition will not detonate on i~aot. 

e. Obviously, tf an incident does occur, eXPlosive or 
pyrotechnic ... unition poses a great riek of severe 
injury or deeth. 

2. Unexploded Ordnance (UXO] baa been of special concern at 
tbree installations closing under BRACt. In order of 
severity, they are: 

•• 

c. 

Jefferson Provinl Ground. ~ie 1s the aoat serious 
problem because ts impact areas is estiaated to 
contain overLI million unexploded rounds of lar9e 
caliber ... unition. tn addition, over 10,000 depleted 
uranium penetrators are also present in tbe 1apact 
area. Cleanup to a depth of 10 feet ie e1timated to 
cost 5 billion dollars. Cleanup to unrestricted use is 
thou9bt to be technologically and fiscally impossible. 

Fort Meade. Part of tbe proble• at this location is 
•imply the lack of adequate historic data. Large 
portions of the area of concern aay be uncontaminated 
with UXO's, it is just iapossible to tell from the 
record. DoD re9ulations require an impact area to be 
•rendered innocuous." At Fort Meade, it is technically 
iaposalble to conduet the subsurface aearch required to 
even trr to reach this level, without destroying the 
woods and wetlands Wblcb led convr••• to direct ita 
transfer to the Departaent of the raterlor in 1992. It 
is also physically 1apoasible for the Aray to aeet this 
atatutory deadline if more than a surface •urvey ia 
conducted. 

Fort Sheridan. From the 1920's to the 1940's, coastal 
Artillery training at Fort sheridan fired an 
undetermined number of rounds into Lake Miebigan. 
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Tba~• ia no ~eco~d 1nd1eatlA9 any rounds have washed uP 
on the ahore11ne o~ that ~atha~s. boaterl, o~ fiaberaen 
have b•en in contact with VIO'I. 

3. A thorough statistical study of experience in tbil area 
woul4 require further consultations with the Aray Claima 
service (for civilian accidental, the Aray Safety Office 
(for •1litary accidents), and Huntsville D1via1on, Corps of 
lnginears. 
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ISIU£ U 

Are there any specific exaaples where the oversight and 
regulator{ reaponsib11lties o! environmental regulatory agencies 
were comb ned or reconciled? 

Did tbis expedite the process of envtro~ental restoration at the 
baeef 

1. U~THAMA has bad a nuaber of 8RAC sites where IPA revi.w haa 
been slow or •i•ply unresponsive. lxaaples include: 

Pontiac 

Indiana M.P 

Hew orleans 

Gaithersburg 

Presidio } 
Hamu ton AA!') 
ltapalalll& ) 

IPA took 98 days to review technical 
plans 

IPA took 1 •ontbs to review technical 
plans 

BPA never returned comments on technical 
plans 

IPA has never provided coaments or 
responded to correspondence 

EPA Region has declined an active role 
because they are non-NPL facilities 

2. California is in the process of negotiating a series of 
IAG'a at non-HPL installations within its borders. The Army baa 
signed an agreement for Sierra Army Depot (which is not a Base 
Closure site) and is newotiating an agreement for the Presidio of 
san Francisco (a BRAC I site), An attractive feature of these 
a;reements is.they designate the California Department of Health 
services as the state's "lead" agency. Disputes between DHS and 
the Regional Water Quality Control Board must be resolved 
internally, so the Aray should receive coherent, non-conflicting 
regulatory guidance. The Army also needs to resort to only one 
Dispute Resolution aechanisa. 

3. The Sierra aqreeaent has just been signed. A8 yet, no 
actual experience baa been aained uain; this "Lead Agency• 
concept. 
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IISUB 14 

would lAG's at all base closure aites provide a aethod to 
identilx regulatory responslbilltiea? 

1. Yea, to the extent: 

a. &eqotiations are eo•pleted and agreement reaebed to 
allow the Aray to make a tiaely start on 1ta site 
1nvest1tat1on without undue coneern regulators 
will use the atreement to justify redoino work. 

b. All relevant state or federal avenciea are included in 
tbe aqreeaent or are at least conlidered bound by 1te 
teras. 

c. one lead retulatory a9ency 11 defined by the agreement. 

d. Deadlines are realistic, adjustable to meet the demands 
new evidence or circumstances aay require, and are 
treated as applicable to the regulators as well as the 
Army. 

2. lAG's should not be an absolute condition precedent for 
conductinq Base Closures. Sometimes, negotiations will just bit 
snags. states deeply concerned about tbe environmental condition 
of a particular base, or simply reluctant to see it closed may 
never be ready to siqn an agreement. 
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STATE OF CALIFORNIA 

lAMES M. STROCK PETE WILSON,""""""'' 
S«rett.rr for Etnriron~ Prott:aion 
5JS C.pitOI Moll, P.O. 8o• liiiS 
S.O•rnento, CA tsl'l2 
!916)--

Mr. Kevin Doxey 
The Pentagon, Room 3D833 
Washington, DC 20301-8000 

Dear Mr. Doxey: 

August 15, 1991 

In response to your memorandum we received on August 2, 1991 enclosed is a 
brief presentation on the concept of the Joint Services Regional Environmental 
Office. As you are aware, this concept is from the State of California and does not 
necessarily reflect the views of the National Governor's Association. 

H you have any questions or comments, please calJ me at the telephone 
number above. 

Enclosure 

Sincerely, 

Brian Runkel 
Executive Officer 
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BACKGROUND 

PROPOSED JOINT SERVICES REGIONAL 
ENVIRONMENTAL OFFICES 

In the cleanup of hazardous waste on military facilities, there are several points of contact 
in the Department of Defense (DoD), and the decision-making process has been very 
lengthy and convoluted. There can even be different policies and decisions within the same 
service branch. This situation results in a slowdown of the cleanup process because 
frequently the State and the United States Environmental Protection Agency (USEPA) are 
forced to negotiate with each command of each service branch. This also results in a tie-up 
of precious resources from both the military and regulatory agencies. 

PROPOSAL 

In order to streamline the process and unify decision making, we propose that the military 
set up a joint services office, made up of staff from each branch that would evaluate and 
standardize military actions on military cleanups with base closure as a priority. These 
offices should be located in each USEPA region or state as appropriate. They will be 
particularly useful for the upcoming expedited base closure cleanups. These offices would 
also have direct access to the office of the Deputy Assistant Secretary of Defense 
(Environment) so that questions of broad policy and funding can be resolved quickly and 
consistently. 

DISCUSSION 

California supports this concept because we have at least 13 closing bases that will require 
cleanup, eight of which are on the National Priority List. We have seen cases where an 
issue is resolved with one branch, or even command within a branch, and when the same 
issue comes up in another branch or command, extended time is spent on renegotiation. 
Having a joint services office would prevent this delay and waste of resources. 

Because of the accelerated cleanup schedules that the base closure activities will impose, 
it will be critical that decisions are made quickly and consistently. As was discussed at the 
task force meeting in July, a different way of thinking may be involved with the cleanups 
on these bases. California will reconsider its position of worst first, if a consistent, logical 
approach is presented, and if there are assurances that information is flowing to us in a 
timely manner for better coordination. This will allow the State to reprioritize and 
reallocate its resources. A central point of contact which can provide timely information 
and which can take decisive action could play a key role in the new relationship between 
the DoD and the states. 

The military has begun the centralization process in California, with the Base Closure office 
set up by the Air Force, and with the Navy's two central points of contact; one in 



closing bases, it would be most helpful to have one closure office to consolidate all of the 
decision-making relating to cleanup. 

From California's point of view, it would not make a difference as to whether the office 
served the State only, or all of Region 9 EPA. Other states might not share this view, but 
would support the centralization concept in general. 

California believes that both the regulated community and the regulatory community should 
strive to have a single point of contact. In California, in the oversight of the cleanup 
process, there is only one regulatory lead, and it is determined on a facility-by-facility basis. 
Lead agency determination, and roles and responsibilities of the two main oversight 
agencies, the Regional Water Quality Control Boards, and the Department of Toxic 
Substances Control (DTSC), is governed by a memorandum of understanding between the 
two agencies. There should be no question who is the lead agency, and this agency is the 
voice of the State on tbe cleanup. Within the DTSC, our headquarters staff is the single 
coordination point for policy consistency on DTSC lead facilities and the State Water 
Resources Control Board (SWRCB) is the single point of contact for policy consistency on 
SWRCB lead facilities. With the formation of the California EPA. these two agencies 
come under one common agency secretary, and this should enhance this situation even 
further. The Air Resources Board, the Integrated Waste Management Board, the 
Department of Pesticide Regulation, and the Office of Environmental Health Hazard 
Assessment are also in the new agency, giving California a true single point of contact on 
environmental issues. 
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C3) These data shall also be separat
ed Into two categories by geographic 
location as follows: 

Cl) The States of the United States, 
the District of Columbia, the Com
monwealth of Puerto Rico, the Com
monwealth of the Northern Mariana 
Islands, American Samoa, Guam, the 
Trust Territory of the Pacific Islands, 
and the VIrgin Islands; and 

(II) All other areas of the world. 
<b> The summaries shall not Include 

any property that was Initially desig
nated for exchange/sale but which 
was transferred for further Federal 
utilization or was subsequently redes· 
lgnated as excess or surplus property. 

<c> Reports shall be addressed to the 
General Services Administration <FB>. 
Washington, DC 20406. 

(d) The report required by this regu
lation has been assigned Interagency 
report control number 1528-0SA-AN 
In accordance with FIRMR 201-45.6 
<41 CFR 201-45.6). 

<e> Negative reports are required. 

Subparts 101-46.4-101-46.48-
[Reaerved) 

PART 101-47-UTILIZATION AND 
DISPOSAL OF REAL PROPERTY 1 

Sec. 
101-47.000 Scope or part. 

Svbport 101-47.1-0onotol Ptovlalona 

101-47.100 Scope of subpart. 
101-47.101 Appllcllblllty. 
101-47.102 IResrrvedl 
101-47.103 Definitions. 
101-47.103-1 Aet. 
101-47.103-2 OSA. 
101-47.103-3 Airport. 
101-47.103-4 Chapel. 
101-47.103-5 Decontamination. 
101-47.103-6 Dlsposa.laaency. 
101-4'1.103-'1 Holding agency. 
101-4'1.103-8 Indi.IBtrlal property. 
101-47.103-9 Landing a.rea. 
101-4'1.103-10 Management. 
101-47.103-11 Protection. 
101-4'7.103-12 Real property. 
101-4'7.103-13 Relal.ed personal property. 
101-4'1.103-14 Other t.enns deflned In the 

Act. 
101-47.103-15 Other t.ei11U!. 

· 1 For a t.emporary regulation affecting Part 
101-47, see Temp. Reg. H-2'7 In the appendix 
to this subchapt.er. 

Sec. 
Subport 101-47.2-Utlllsatfon of lxc.u lool 

Propetty 

101-4'1.200 Scope of subpart. 
101-4'1.201 Oeneral provisions of subpart. 
101-4'7.201-1 Polley. 
101-4'1.201-2 Ouldellnea. 
101-4'1.201·3 Lands withdrawn or reserved 

from the public domain. 
101-4'7.201-4 Trll.ll:lfers under other Jaws. 
101-47.202 Reportlns of exet!S8 real proper· 

ty. 
101-4'1.202-1 Reporting requirements. 
101-47.202-2 Report foi11U!. 
101-47.202-3 Submlsalon of reports. 
101-47.202-4 Exceptions to reportlnlf, 
101-4'7.202-11 Reportlnlf att.er submlsalons 

to the Congeu. 
101-47.202-11 Reports lnvolvlnlf the public 

domain. 
101-4'7.202-7 RePOrts lnvolvlnlf contaml· 

nated property. 
101-47.202-8 Notice of receipt. 
101-4'7.202-9 Expense of protection and 

maintenance. 
101-47.202-10 Examination tor acceptabil

Ity. 
101-4'7.203 Utilization. 
101-47.203-1 Reaaslgnment or real proper

ty by the aaencles. 
101-47.203-2 Trll.ll:lfer and utilization. 
101-4'1.203-3 Notification ot arency re· 

quhamenta. 
101-4'7.203-4 Real property excepl.ed from 

reporllnlf. 
101-47.203-6 Sereenlnlf of excess real prOP· 

erty. 
101-47.203-6 Designation as personal prop-

erty. 
101-47.203-7 Transfers. 
101-4'1.203-8 Temporary utilization. 
101-4'7.203-9 Non-Federal lnt.erlm use of 

property. 
101-47.203-10 Withdrawals. 
101-47.204 Determination of aurplua. 
101-4'7.204-1 Reported property. 
101-4'1.204-2 Property excepl.ed from re· 

portlnlf, 

Subport 101-47..s-Surpfve looiProp.rty 
Dlapoaol 

101-47.300 Scope of subpart. 
101-47.301 Oeneral provisions of subpart. 
101-47.301-1 PoUcy. 
101-47.301-2 Applicability of antltfi.IBt 

laws. 
101-47.301-3 Dlspoaals under other laws. 
101-47.301-4 Credit dlspoa.ats and lellll!ll. 
101-47.302 Designation of disposal aaen· 

cles. 
101-47.302-1 Oeneral, 
101-47.302-2 Holdlncaaency. 
101-47.302-3 Oeneral Services Admlnlstra· 

tlon. 
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Sec. 
101-4.7.303 Responsibility of dlaplllial 

agency. 
101-47.303-1 Cll\lililtlcallon. 
101-47.303-2 Disposals to public aa:enclea. 
IOI-47.303-2a Notice for zoning purposes. 
101-47.303-3 Studies. 
IOI-47.303c4. Appral5al. 
101-47.304 Advertised and nesollated dis· 

poaala. 
101-47.304-1 Publicity. 
101-47.304.-2 Soliciting cooperation of local 

groups. 
101-4.'1.304.-3 Information to Interested per-

sona. 
101-4'1.304-4 Invitation for offers. 
101-47.304-6 Inspection. 
101-4'1.304-8 8ubmla61on of offers. 
101-47.304-7 Advertised dl.spoaala. 
101-47.304-8 !Reserved) 
101-47.304.-9 Negotiated dlspllliala. 
101-4'1.304-10 Disposals by brokers. 
101-4.'1.304-11 Documenting detennlna· 

tiona to negotiate. 
101-47.304-12 Explanatory statements. 
101-4.'1.304.-13 Provisions relating to a.sbe..· 

toa. 
101-47.305 Acceptance of orrers. 
101-47.305-1 General. 
101-4'1.305-2 Equal offers. 
101-47.305-3 Notice to unsuccessful bid· 

dera. 
101-4'1.306 Absence of acceptable offers. 
101-47.308-1 Negotiations. 
101-4'1.306-2 Defense Industrial Reserve 

properties. 
101-4'1.30'1 Conveyances. 
101-4.'1.30'1-1 Form of deed or Instrument 

of conveyance. 
101-4.'1.30'1-2 Conditions In disposal Instru

ments. 
101-4'1.30'1-3 Distribution of conformed 

copies of conveyance Instruments. 
101-4'1.30'1-4 Disposition of Ulle papers. 
101-4.'1.30'1-5 Title transfers from Govern-

ment corporations. 
101 .... '1.30'1-6 Proceeds from disposals. 
101-4'1.308 Speelal dlllposal provisions. 
101-4'1.308-1 Power transmission lines. 
101-4.'1.308-2 Property for public airports. 
101-4'1.308-3 Property tor use as historic 

monuments. 
101-4'1.308-4. Property for educational and 

public health purposes. 
101-4'1.308-6 Property tor use as shrines, 

memorials, or for rellgloua purposes. 
101-4'1.308-8 Property tor houalns and re

lated facilities. 
101-4'1.308-'1 Property for use as public 

park or recreation areas. 
101-4'1.308-8 Property tor displaced per

sons. 
101-47.308-9 Property tor correctional fa

cility use. 
101-4'1.3011 Dispoaal of leases. pennlts, li

censes, and similar Instruments. 

41 CFR"Ch. 1 DT'{7 f 1·'1U'"Camo"11'T" fl':"-t" 
• I .. 

Sec. 
101-4.7.310 Disposal of &tructures and lm- · 

provements on Government-owned land. ;· 
101-47.311 Disposal of re~ldual personal ; 

property. · 
101-4'1.312 Non-Federal l~terlm use of ,,. 

property. 
101-4.'1.313 Easements. , i 
101-4'1.313-1 Disposal of : easements · to' 

owner of &ervlent estate.' 
101-4'1.313-2 Grants of e~j.sements In or' 

over Government proper.ty. 
101-4'1.314 Compliance. 
101-4'1.314-1 General. . 
101-4.'1.314-2 Extent of lnvesUgatlon.s. 

Subpart 101--47.4-Manaeem.nl af been and 
Surplua Real Property · 

101-4'1.400 Scope of subpar,t. 
101-4.'1.401 General provisions of subpart. 
101-4'1.401-1 Polley. ' 
101-47.4.01-2 Definitions. 
101-4.'1.4.01-3 Taxes and other obllgaUoiiS. 
101-47.401-4 Decontamination. 
101-4'1.401-11 Improvement.& or alterations. 
101-47.401-8 Interim use ahd occupancy. 
101-4'1.402 Protection and maintenance. 
101-4.'1.4.02-1 Responsibility. 
101-47.4.02-2 Expense of ·protection and 

maintenance. 
101-4'1.403 Alllllstance In disposition. 

Subpart 101 .... 7.5-Abondon~ent, Oeotroctlon,1 
or Donation to Public ladles 

101-4'1.D00 Scope of subpart. 
101-4.'1.501 General provisions of subpart 
101-4'1.1101-1 Definitions. i · 
101-4'1.501-2 Authority tor disposal. 
101-4'1.501-3 Dangerous property. 
101-4'1.501-4 Findings. 
101-4'1.502 Donations to public bodies. 
IOI-4.7.502-1 Cost limitations. 
101-4'1.502-2 Disposal costl!. 
101-4'1.603 Abandonment l.nd destruction. 
101-4'1.503-1 General. 
101-47.503-2 Notice of pt,opoaed abandon< 

mentor destruction. 1 
101c4'1.503-3 Abandonment or destruction' 

without notice. 

Subpart 101 .... 7.t.-liolegatlona 

' 101-4'1.600 Scope otaubpart. 
101-4'1.601 Delegation to; Department o,f 

Defense. 
101-4'1.802 Dc1egaUon to the DepartmerA 

of Asrlculture. 
101-4'1.803 Delegations t<i the Secretary o,t 

the Interior. : 
101-4'1.604. Delegation toi the Department ,. 

of the Interior and the Departmlil~ ,Qf 
Health, Education, and Welfare. · •• 

; ! 

. ! 

~ i ' 
I 

. 
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Federal Property Management Regulations § 101-47.103-2 

Sec. 
Subpart 101-47.7-Condltlonal Glfh of leal 

Property To Fvrth .. the O.fonao Effort 

101-47.'100 Scope of subpa.rt. 
101-47.701 Offers and acceptance of condl· 

tlonaJ gifts. 
101-47.702 Consultation with agencies. 
101-47.703 Advice of disposition. 
101-47.704 Acceptance of gifts under other 

laws. 

Subpart 101-47.8-ldontlflcollon of Unn .. ded 
Federal Real Property 

101-47.800 Scope of subpart. 
101-47.801 Standards. 
101-47.802 Procedures. 

Subpart• 101-47.9-101-47.48(Ro .. rnd] 

Subpart 101-47.49-JIIualrallons 

101-47.4900 Scope of subpart. 
101-47.4901 !Reserved! 
101-47.4902 Standard Form 118, Report of 

Excess Real Property. 
101-47.4902-1 Standard Form 118a. Build· 

lngs, Structures. Utilities, and Miscella
neous Facilities. 

101-47.4902-2 Standard Form 118b, Ll\nd. 
101-47.4902-3 Standard Form 118c. Relal· 

ed Personal Property. 
101-47.4902-4 Instructions for the prepara

tion of Standard Form 118, and Attach· 
ments. Standard Forms 118a, 118b, and 
118c. 

101-47.4904 GSA Form 1334, Request for 
Transfer of Excess Real and Related 
Personal Property. 

101-47.4904-1 Instructions for preparation 
of OSA Form 1334, ReQuest for Trans
fer of Excess Real and Related Personal 
Property. 

101-47.4905 Extract of statutes authorlzlnR 
disposal of surplus real property to 
public agencies. 

101-47.4906 Sample notice to public llRNl· 
cles of surplus determination. 

IOI-47.4906a Attachment to notice sent to 
zoning authority. 

101-47.4906b Paragraph to be added to 
letter sent to zoning authority. 

101-47.4906-1 Sample letter for transmis· 
slon of notice of surplus determination. 

101-47.4908-2 Sample letter to a State 
slm1le point of contact. 

101-47.4907 List of Federal real property 
holding agencies. 

101-47.4908 Excess profit.• cnvr.mmt. 
101-47.4909 '"''"''~st ~nd best usr.. 

,, >W 

Sec. 
101-47.4912 ReRionaJ offices or the Bureau 

or Outdoor Recreation, Department of 
the Interior. 

101-47.4913 Outline for protection and 
maintenance of excess and surplus real 
property. 

101-47.4914 Executive Order 12512. 

AuntoRITY! Sec. 205(cl, 83 Stat. 390: 40 
U.S.C. 486{C). 

Souncr.: 29 FR 16128, Dec. 3, 1984, unless 
otherwise noted. 

11101--17.000 Seope of parL 

This part prescribes the policies and 
methods governing the utilization and 
disposal of excess and surplus real 
property and related personal proper
ty within the States of the Union, the 
District of Columbia, the Common· 
wealth of Puerto Rico, American 
Samoa, Quam, the Trust Territory of 
the Pacific Islands, and the VIrgin Is· 
lands. 
147 FR 4521. Feb. 1. 19821 

Subporl 101-47.1-General 
Provl1lons 

11101-47.100 Scope ohubpnrt. 

This subpart sets forth the appllca· 
blllty of this Part 101-47. and other In· 
troductory Information. 

11101--17.101 Appllrabllity. 

The provisions of this Part 101-47 
apply to all Federal agencies, except as 
may otherwise be specifically provided 
under each section or subpart. 

11101-47.102 [Rewervl'dl 

II 101-47.103 H!!Onltluna. 

AJJ used throughout this Part 101-47. 
the following terms shall have ·the 
meanings as set forth In this. Subpart 
101-47.1. 

11101-47.103-1 Ad. 
The Federal Property and Admlnls· 

tratlve Srvices Act of 1949. 63 Stat. 
377, as amended. 

!1101-17.103-2 GSA. 
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FR 40698, Aug. II, 19771 

IIIOI-t7.201-2 Guidelines. 
<al Each executive agency shall: 
0 l Survey real property under Its 

control (Including property as.slgned 
on a permit basis to other Federal 
agencies, or outleased to States, local 
governments, other public bodies, or 
private Interests) at least annually to 
Identify property which Is not needed, 
underutlllzed, or not being put to opti
mum use. When other needs for the 
property are Identified or recognized, 
the agency shall determine whether 
continuation of the current use or an
other Federal or other use would 
better serve the public Interest, consid
ering both the agency's needs and the 
property's location, Jn conducting 
each review. agencies shall be guided 
by 1 101-47.80Hbl, other applicable 
General Services Administration regu
lations. and such criteria as may be es
tablished by the Federal Property 
Council; 

< 2l Maintain Its Inventory of real 
property at the absolute minimum 
consistent with economical and effi
cient conduct or the affairs of the 
agency; and 

<3l Promptly report to GSA real 
property which It has determined to 
be excess. 

<bl Each executive agency shall, so 
far as practicable, pursuant to the pro· 
visions of this subpart, fulfill Its needs 
for real property by utilization of 
excess real property. 

<cl To preclude the acquisition by 
purchase of real property when excess 
or surplus property of another Federal 
agency may be available which would 
meet the need, each executive agency 
shall notify GSA of Its needs and as
certain whether any such property Is 
available. However, In specific In
stances where the agency's proposed 
acquisition of real property Is dictated 
by such factors as exact geographical 
location, topography, engineering, or 
similar characterlstlcs which limit the 
possible use of other available proper
ty. the notification shall not be re
quired. For example, for a dam site or 
reservoir area or the construction of a 

notification. 
<dl In every case of a proposed trans

fer of excess real property, the para
mount consideration shall be the va
lidity and appropriateness of the re
quirement upon which the proposal Is 
based. 

< 1 l A proposed transfer should not 
establish a new program of an execu
tive agency which has never been re
flected In any previous budget submis
sion or congressional action; nor 
should It substantially Increase the 
level of an agency's exlstlng programs 
beyond that which has been contem
plated In the President's budget or by 
the Congress. 

<2l Before requesting a transfer of 
excess real property, an executive 
agency should: 

<ll Screen the holdings of the bu
reaus or other organizations within 
the agency to determine whether the 
new requirement can be met through 
Improved utilization. Any utilization. 
however, must be for purposes that 
are consistent with the highest and 
best use of the property under consid
eration; and 

<Ill Review all real property under 
Its accountability which It has as
signed on a permit basts to other Fed
eral agencies, or outleased to States, 
local governments, other public bodies. 
or private Interests and terminate the 
permit or lease for any property, or 
portion thereof, that Is suitable for 
the proposed need whenever such ter
mination Is not prohibited by the 
terms of the permit or lease. 

(3) Property found to be available 
under 1101-47.201-2<dH2> m or (Ill. 
should be utilized for the proposed 
need In lieu of requesting a transfer of 
excess real property. Reas.slsnments of 
such property within the agency 
should be made In appropriate cases. 

(4) The appraised fair market value 
of the excess real property proposed 
for transfer should not substantially 
exceed the probable purchase price of 
other real property which would be 
llllltable for the Intended purpose. 

<5l The size and quantity of excess 
real property to be transferred should 
be limited to the actual requirements. 

'100 
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Other portions of an excess Installa
tion which can be separated should be 
withheld from transfer and made 
available for disposal to other agencies 
or to the public. 

<6> Consideration should be given to 
the design. layout, geographic loca
tion. age, state of repair. and expected 
maintenance costs of excess real prop
erty proposed for transfer. It should 
be clearly demonstrated that the 
transfer will provfl more economical 
over a sustained period of time than 
acquisition or a new facility speclflcal· 
Jy planned for the purpose. 

en Excess real property should not 
be permanently transferred to agen· 
cles for programs which appear to be 
scheduled for substanUal curtailment 
or termination. In such cases, the 
property may be temporarily trans
ferred on a conditional basis. with an 
understanding that the property will 
be released for further Federal utlllza. 
tlon or disposal as surplus property, at 
a time agreed upon when the transfer 
Is arranged <see§ 101-47.203-8>. 

<e> Excess real property of a type 
which may be used for office, storage. 
and related purposes normally will be 
assigned by, or at the direction of. 
GSA for use to IIH• rcqucsling !IRI'Ilr~· 
In lieu of b('ing I rnnsft>rrl'd to th•• 
agency. 

<fl Federal agencies which normally 
do not require real property, other 
than for office, storage, l'lnd related 
purposes, or which mny not have stat
utory authority to acquire such prop
erty, may obtain the use of excess real 
property for an approved program 
when authorized by GSA. 
[2!1 FR 16126, Dec. 3, 1964. M Rmf'nded 11t 39 
FR 11281, Sept. 2, 1965; 37 FR 5029, Mar. 9, 
1972; 40 FR 12078, Mar. 17, 19751 

11101-47.201-3 LandR withdrawn or re-
served from the public domain. 

<a> Agencies holding lands with
drawn or reserved from the public 
domain, which they no longer need. 
shall send to the GSA regional orrtce 
Cor the region In which the ll'lnds are 
located an Information copy of el\ch 
notice of Intention to relinquish flied 
with the Department or the Interior 
<43 CFR Part 2372, ct seq.l. · 

!bl Section 101-47.202-6 prescribes 
the procedure for reporting to GSA IL~ 

excess property, certain lands or por· 
tlons of lands withdrawn or reserved 
from the public domain for which 
such notices have been filed with the 
Department of the Interior. 

l29 FR 16126, Dec. 3, 1964. RB amended "l 42 
FR 40698, Aur. 11. 19771 

11101-47.201-4 TranAfn• und~r other lawo. 

Pursuant to section 602<c> of the 
Act, transfers of real property shall 
not be made under other laws, but 
shall be made only In strict accordance 
wl th the provisions of this subpart 
unless the Administrator of General 
Services, upon written application by 
the disposal agency. shall determln~ In 
each case that the provisions of any 
such other law. pursuant to which 11 
transfer Is proposed to be made. are 
not Inconsistent with the authority 
conferred by this Act. The provisions 
of this section shall not apply to trans
fers of real property authorized to be 
made by section 602<d> of the Act or 
by any special statute which directs or 
requires an executive agency named 
therein to transfer or convey speclfl· 
ci\IIY described real property In accord· 
ance with the provisions of such stat
ute. 

II JOJ-H.202 lt~portlnr of uct-•• rrnl 
property. 

11101-47.202-1 ltt-p6rtlnr requirement•. 

Each executive agency shall report 
to GSA. pursuant to the provisions or 
this section, all excess real property 
except as provided In 1101-47.202-4. 
R~ports or excess real property shnll 
be based on the agency's official renl 
property records and accounts. 

<n> All excess related personal prop
erty shall be reported as a part of the 
same report covering the excess real 
property. 

<bl Upon request of the Administra
tor or General Services, executive 
agencies shall Institute specific sur
veys to determine that portion of renl 
property, Including unimproved prop· 
erty, under their control which mlgh t 
be exces..q and suitable for office. stor
age, and related fl'lcllltles. and shl\11 
report promptly to the Admlnlstrl'ltor 
of General Scrvlc~s as soon IL'I earh 
survey Is compl!'led. 
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U 101...,17.202-2 Report forma. 
Reports of excess real property and 

related personal property shall be pre
pared on Standard Form 118, Report 
of Excess Real Property (see 1101-
47.4902>. and accompanying Standard 
Form 118a, Buildings Structures, Utili· 
Ues, and Miscellaneous Facilities, 
Schedule A (1101-47.4902-D: Stand
ard Form 118b, Land, Schedule B <see 
1101-47.402-2>; and Standard Form 
118c, Related Personal Property, 
Schedule C <see §101-47.4902-3). In
structlo118 !or the preparation of 
Standard Forms 118, l18a, 118b, and 
118c are set forth In 1101-47.4902-4. 

<a> Property for which the holding 
agency is designated as the disposal 
agency under the provlsons of 1101-
47.302-2 and which Is required to be 
reported to GSA under the provisions 
of this section shall be reported on 
Standard Form 118, without the ac· 
companying Schedules A, B. and C. 
unless the holding agency requests 
GSA to act as disposal agency and a 
statement to that effect Is Inserted In 
Block 18, Remarks, of Standard Form 
118. 

(b) In all cases where Government
owned land Is reported, there shall be 
attached to and made a part of Stand
ard Form 118 (original and copies 
thereof) a report prepared by a quali
fied employee of the holding agency 
on the Government's title to t.he prop
urty based upon his review of the rec
ords of the agency. The report shall 
recite: 

<ll The description of the property. 
< 2> The date title vested In the 

United States. 
<3> All exceptions, reservations, con

ditions, and restrictions, relating to 
the title acquired. 

<4> Detailed Information concerning 
any action, thing, or circumstance that 
occurred from the date of the acquisi
tion of the property by the United 
States to the date of the report which 
In any way affected or may have af· 
!ected the right, title, and Interest of 
the United States In and to the real 
property <together with copies of such 
legal comments or opinions as may be 
contained In the file concerning the 
manner In which and the extent to 
which such right, title, or Interest may 
have been affected): In the absence of 

41 \..rK '-'0• lVI \,.--,-,, •wn•vnJ 

any such action, thing, or circum
stance, a statement to that effect shall 
be made a part of the report. 

(6 > The status of civil and criminal 
jurisdiction over the land that is pecu· 
liar to the property by reason of It 
being Government-owned land. In the 
absence of any special circumstances, 
a statement to that effect shall be 
made a part of the report. 

(6) Detailed Information regarding 
any known flood hazards or noodlng 
of the property and, If located In a 
floodplain or wetlands, a listing of and 
citations to those uses that are re
stricted under Identified Federal, 
State, or local regulations as required 
by Executive Orders 11988 and 11990 
of May 24, 1977. 

<7 > The specific Identification and 
description of fixtures and related per
sonal property that have possible his
toric or artistic value. 

<8> The historical significance of the 
property, If any, and whether the 
property Is listed, Is eligible for, or has 
been nominated for listing In the Na
tional Register of Historic Places or Is 
In proximity to a property on the Na
tional Register. If the holding agency 
Is aware of any effort by the public to 
have the property listed on the Na
tional Register, this Information 
should be Included. 

<9> To the extent such Information 
Is reasonably available or ascertain
able from agency flies, personnel, and 
other Inquiry, a description of the 
type, location and condition of asbes
tos Incorporated In the construction, 
repair, or alteration of any building or 
Improvement on the property <e.g., 
fireproofing, pipe Insulation, etc.) and 
a description of any asbestos control 
measures taken for the property. To 
assist GSA In considering the disposal 
options for the property, agencies 
shall also provide to OSA any avail
able Indication or costs and/or time 
necessary to remove all or any portion 
or the asbestos-containing materials. 
Agencies are not required to conduct 
any specific studies and/ or tests to 
obtain this Information. <See also 
§101-47.200(b).) 

<c) There shall be transmitted with 
Standard Form 118: 

< 1 l A legible, reproducible copy of all 
Instruments In possession of the 
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agency which affect the right, title, or 
Interest of the United States In the 
property reported or the use and oper
ation of such property <Including 
agreements covering and licenses to 
use, any patents, processes, tech
niques, or Inventions). In cases where 
the agency considers It to be Impracti
cable to transmit the abstracts of title 
and related title evidence, such docu
ments need not be transmitted; howev
er, the name and address of the custo
dian of such documents shall be stated 
In the title report referred to In § 101-
47.202-2(b) and they shall be fur
nished If requested by GSA; 

( 2) Any appraisal reports In the pos
session of the· holding agency of the 
fair market value or the fair annual 
rental of the property reported; and 

(3) A certification by a. responsible 
person that the property does or does 
not contain polychlorinated biphenyl 
<PCB) transformers or other equip
ment regulated by the Environmental 
Protection Agency under 40 CFR Part 
761. If the property does contain any 
equipment subject to 40 CFR Part 761. 
the certification must Include an as
surance on behalf of the holding 
agency that each Item or such equip
ment Is now and will be maintained In 
a. state of compliance with such regu
lallons until disposal of the property. 
129 FR 16126, Dec. 3. 1964. ns amended at 31 
FR 15541, Dec. 9, 1966: 34 FR 8166, Mny 24, 
1969: 40 FR 22256. May 22. 1975; 44 FR 
19406, Apr. 3. 1979; 52 FR 46467. Dec. 8. 
1987; 53 FR 29893, Aug. 9, 19881 

11101-47.202-3 Subml••lon or reporiR. 

Reports of excess shall be filed 1vith 
the regional office of GSA for the 
region In which the excess property Is 
located, as follows: 

Ia) Government-owned real property 
and related personal property shall be 
reported by the holding agencies 90-
calendar days In advance of the date 
such excess property shall become 
available for transfer to another Fed
eral agency or for disposal. Where the 
circumstances will not permit excess 
real property and related personal 
property to be reported a full 90-calen
dar days In advance of the date It will 
be available, the report shall be made 
as far In advance of such date as possi
ble. 

I b) Leasehold Interests In real prop
erty determined to be excess shall be 
reported at least 60-calendar days 
prior to the date on which notice of 
termination or cancellation Is required 
by the terms of the Instrument under 
which the property Is occupied. 

lc) All reports submitted by the De
partment of Defense shall bear the 
certification "This property has been 
screened against the known needs of 
the Department of Defense." All re
ports submitted by clvllla.n agencies 
shall bear the certification "This prop
erty has been screened against the 
known needs of the holding agency." 

11101-47.202-4 Excepllonfi to reportlnJ{. 

(a) A holding agency shall not report 
to GSA leased space assigned to the 
agency by GSA and determined by the 
agency to be excess. 

<b) Also, except for those Instances 
set forth In 1101-47.202-4Ccl a holding 
agency shall not report to GSA prop
erty used, occupied, or controlled by 
the Government under a lease. permit. 
license, easement, or similar Instru
ment when: 

Ul The lease or other Instrument Is 
subject to termination by the grantor 
or owner of the premises within nine 
months; 

<21 The remaining term of the lease 
or other Instrument. Including renewal 
rights. will provide for less than nine 
months of usc and occupancy: 

(3) The term of the lease or other In
strument would preclude transfer to, 
or usc by, another Federal agency or 
disposal to a third party; or 

14 I The lea.~e or other lnstrumen t 
provides for use and occupancy or 
space for oHice. storage, and related 
facilities, which docs not exceed a 
total of 2,500 sq. feet. 

<c> Property, which otherwise would 
not be reported because It falls within 
the exceptions set forth In t 101-
47.202-4Cb> shall be reported: 

(1) If there are Government owned 
Improvements located on the premises; 
or · 

C2) If the continued use, occupancy, 
or control of the property by the Gov
ernment Is needful lor the operation, 
production, or maintenance of other 
property owned or controlled by the 
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Government that has been reported 
excess or Is required to be reported to 
GSA under the provisions of this sec· 
Uon. 

11101-47.202-5 Reponing aner eubmla· 
elona to the Congress. 

Reports of excess covering property 
of the military departments and of the 
Office of Emergency Planning pre· 
pared after the expiration of 30 days 
from the date upon which a report of 
the facts concerning the reporting of 
such property was submitted to the 
Committees on Armed Services of the 
Senate and House of Representatives, 
10 U.S.C. 2862 and the Act of August 
10. 1956, 70A Stat. 838, as amended <50 
u.s.c. App. 2285>, shall contain a 
statement that the requirements of 
the statute have been met. 

Ill 01-47.202-6 He porta Involving the 
public domain. 

<a> Agencies holding land withdrawn 
or reserved from the public domain 
which they no longer need, shall 
report on Standard Form 118, with ap
propriate Schedules A. B. and c. land 
or portions of land so withdrawn or re
served and the Improvements thereon, 
If any, to the regional office of GSA 
for the region In which the lands are 
located when the agency has: 

U > Filed a notice of Intention to re
linquish with the Department of the 
Interior and sent a copy of the notice 
to the regional office of GSA <t 101-
47.201-3>: 

C2l Been notified by the Department 
of the Interior that the Secretary of 
the Interior, with the concurrence of 
the Administrator of General Services, 
has determined the lands are not suit
able for return to the public domain 
for disposition under the general 
public land laws because the lands are 
substantially changed In character by 
Improvements or otherwise: and 

C3} Obtained from the Department 
of the Interior a report as to whether 
any ·agency Cother than the holding 
agency 1 claims primary, Joint, or sec
ondary jurisdiction over the lands and 
whether the Department's records 
show the lands to be encumbered with 
any existing valid rights or privileges 
under the public land laws. 

<bl Should the Department ot the 
Interior determine that minerals In 
the lands are not liUitable for disposi
tion under the public land mining and · 
mineral leasing laws, the Department 
will notify the appropriate regional 
office of GSA of such determination 
and will authorize the holding agency 
to Include the minerals In Its report to 
GSA. 

(cl When reporting the property to 
GSA, a true copy of the notification 
< t 101-47.202-6Ca><2» and report 
<t 101-47.202-6Ca)(3)) shall be submit· 
ted as a part of the holding agency's 
report on the Government's legal title 
which shall accompany Standard 
Form 118. 

11101-47.202-7 Reporta Involving contami· 
naled proper1y. 

Any report of excess covering prop
erty which In Its present condition Is 
dangerous or hazardous to health and 
safety, shall state the extent of such 
contamination, the plans for decon
tamination. and the extent to which 
the property may be used without fur
ther decontamination. In the case of 
properties containing asbestos-con
taining materials and In lieu or the re
quirements of the foregoing provisions 
of 1101-47.202-7, see subsection l01-
47.202-2Cbl<9). 
[1)3 FR 28984, Aug. 9, 19881 

II 101-47.202-8 Notlee or rec:elpL 
GSA shall promptly notify the hold· 

lng agency of the date of receipt of 
each Report of Excess Real Property 
<Standard Form 118>. 

11101-47.202-9 Expense of protection and 
maintenance. 

When there are expenses connected 
with the protection and maintenance 
of the property reported to GSA, the 
notice to the holding agency of the 
date of receipt <see 1101-47.202-8> will 
Indicate, If determinable. the date that 
the provisions of tlOJ.-47.402-2 will 
become effectlvce. Normally this will 
be the date or the receipt of the 
report. U because of actions of the 
holding agency the property Is not 
available tor Immediate disposition at 
the time or receipt or the report. the 
holding agency will be reminded In the 
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notice that the period of Its responsl
b11lty for the expense of protection 
and maintenance w111 be extended by 
the period of the delay. 

[49 FR 1348. Jan. 11, 1984) 

11101-47.202-10 Examination for accept
ability. 

Each report of excess shall be re
viewed by OSA to ascertain whether 
the report was prepared In accordance 
with the provisions of this section. 
Within fifteen calendar days after re
ceipt of a report, the holding agency 
shall be Informed by letter of the find
Ings of GSA. 

Cal Where It Is found that a report Is 
adequate to the extent that GSA can 
proceed with utilization and disposal 
actions for the property, the report 
shall be accepted and the holding 
agency shall be Informed of the date 
of such acceptance. However, the hold
Ing agency shall, upon request. 
promptly furnish such additional In
formation or document.-; relating to 
the property as may be required by 
GSA to accomplish a transfer or a dis
posal. 

<b) Where It Is found that a report Is 
Insufficient to the extent that GSA 
would be unable to proceed with any 
utilization or disposal actions for the 
property, the report shall be returned 
and the holding agency shall be In
formed of the facts and circumstances 
that required the return of the report. 
The holding agency promptly shall 
take such action as may be appropri
ate to submit an acceptable report to 
GSA. Should the holding agency be 
unable to submit an acceptable report, 
the property shall be removed from 
under the provisions of § 101-47.402-2. 

11101-47.203 Utilization. 

11101-47.203-1 Reasoll(nment uf real prop
erty by the al(endes. 

Each executive agency shall, as far 
as practicable and within the policies 
expressed In this Subpart 101-47.2, 
make reassignments of real property 
and related personal property under 
Its control and Jurisdiction amonR ac
tivities within the agency In lieu of ac
quiring such property from other 
sources. 

[42 FR 40698, Aug. 11, 19771 

11101-47.203-2 Tranafer and utilization. 

Each executive agency shall, as far 
as practicable and within the policies 
expressed In this Subpart 101-47.2, 
transfer excess real property under Its 
control to other Federal agencies and 
to the organizations specified In 1101-
47.203-7, and shall fulf111 Its require
ments for real property by obtaining 
excess real property from other Feder
al agencies. Transfers of property 
shall be made In accordance with the 
provisions of this subpart. 

[42 FR 40698, Aug. 11, 19771 

11101-47.203-3 Notlnc:atlon of agency re
qulremeniA. 

Each executive agency shall notify 
the proper GSA regional office when
ever real property Is needed for an au
thorized program of the agency. The 
notice shall state the land area of the 
property needed, the preferred loca
tion or suitable alternate locations, 
and ·describe the type of property 
needed In sufficient detail to enable 
OSA ·to review Its records of property 
·that ·It knows will be reported excess 
by holding RRencles, Its Inventory of 
excess property, and Its Inventory of 
surplus property, to ascertain whether 
any such property may be suitable for 
the neecls of the agency. The agency 
shall be Informed promptly by the 
GSA regional office as to whether or 
not any such property Is Rvallable. 

[33 FR 671, Jan. 17. 19681 

11101-47.203-4 Real property excepted 
frum reportlnl(. 

Agencies having transferable excess 
real property and related personal 
property In the categories excepted 
from reporting by 1101-47.202-4 shall, 
before disposal, satisfy themselves In a 
manner consistent with the provisions 
of this section that such property Is 
not needed by other Government 
a~tencles. 

11101-47.203-5 Sc:reenlnl( or exceoo real 
property. 

Excess real property and related per
sonal property reported by executive 
agencies shall, unless such screening Is 

705 



waived, be screened by GSA for utili
zation by Federal real property hold
Ing agencies Cllsted In 1101-47.4907>. 
which may reasonably be expected to 
have use tor the property as follows: 

ca> Notices ot availability will be sub
mitted to each such agency which 
shall, within 30 calendar days from 
the date of notice, advise OSA If there 
Is a linn requirement or a tentative re
quirement for the property. Agencies 
having tentative or finn requlremenUi 
for surplus Federal real property for 
replacement housing tor displaced per
sons, as authorized by section 218 of 
the Uniform Relocation Assistance 
and Real Property Acquisition Policies 
Act of 1970 C84 Stat. 1902), shall 
review these notices for the additional 
purpose of Identifying properties for 
which they may have such a require
ment. When such a requirement 
exists, the agency shall so advise the 
appropriate GSA regional office. 

( 1l In the event a tentative require
ment exists, the agency shall, within 
an additional 30 calendar days, advise 
GSA If there Is a firm requirement. 

<2> Within 60 calendar days after 
advice to GSA that a finn requirement 
exists, the agency shall furnish GSA a 
request for transfer of the property 
pursuant to 1101-47.203-7. 

Cb> Notices of availability for Infor
mation of the Secretary of Health and 
Human Services and the Secretary of 
Education In connection with the ex
ercise of the authority vested In them 
under the provisions of section 
203CklC1> of the Act, and for lnfonna
tlon of the Secretary of the Interior In 
connection with the exercise of the au
thority vested In him under the provi
sions of section 203CklC2l of the Act or 
a possible detenninatlon under the 
provisions of section 203Ckl< 3 l of the 
Act, will be sent to the offices desig· 
nated by the Secretaries to serve the 
areas In which the properties are lo
cated. A similar notice of availability 
for the lnfonnatlon of the Attorney 
General In connection with a possible 
detennlnatlon under the provisions of 
section 203(p)(l) of the Act will be 
sent to the Office of Justice Programs, 
Department of Justice. 

(c) The Departments of Health and 
Human Services, Education, Interior, 
and Justice shall not attempt to Inter-

........ - -··· ,.,... , .. " -- --~~ ........ }f 

est a local applicant In a property 
until It Is determined surplus, except 
with the prior consent of OSA on a 
case-by-case basis or as otherwise 
agreed upon. When such consent Is ob
tained, the local applicant shall be In
formed that consideration of the ap· 
plication Is conditional upon the prop
erty being determined surplus to Fed
eral requirements and made available 
for the purposes of the application. 
However. these Departments are en
couraged to · advise the appropriate 
GSA regional office of those excess 
properties which are suitable for their 
programs. 

<dl Concurrently with the 30-day 
Federal agency use screening period, 
those Federal agencies that sponsor 
public benefit disposals at less than 
lair market value as pennltted by the 
statutory authorities In 1101-47.4905 
may provide the disposal agency with 
a recommendation, together with a 
brief supporting rationale, as Illustrat
ed In 1101-47.4909, that the highest 
and best use of the property Is for a 
specific public benefit purpose. The 
recommendation may be made by the 
agency head, or designee, and will be 
considered by the disposal agency In 
Its final highest and best use analysis 
and detennlnatlon. Alter a detennlna· 
tlon of surplus has been made, If the 
disposal agency agrees with a sponsor
Ing Federal agency that the highest 
and best use of a particular property Is 
for a specific public benefit purpose, 
local public bodies will be notified that 
the property Is available for that use. 
(29 FR 18126, Dec. 3, 1964, as amended at 36 
FR 11438, June 12. 1971; 4'f FR 3'11'15, Aur. 
25, 1982; 49 FR 37091, Sept. 21, 1984; 52 FR 
9832,)4ar. 27, 198'fl 

11101-47.203-6 Uealgnallon aa penonal 
property. 

<a> Prefabricated movable structures 
such as Butler-type storage ware
houses, quonset huts. and housetrall
ers <with or without undercarriages) 
reported to OSA with the land on 
which they are located may, In the dis
cretion of OSA, be designated for dis
position as personal property for olf· 
site use. 

Cbl Related personal property may, 
In the discretion of the disposal 
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agency, be designated for disposition 
as personal property. Consideration of 
such designation shall be ·given pat· 
tfcularly to Items having possible his· 
torte or artistic value to ensure that 
Federal agencies, Including the Smith· 
sonlan Institution <see § 101-43.302), 
are afforded the opportunity of ob· 
talnlng them through personal proper
ty channels lor off-site use for preser
vation and display. Fixtures such as 
murals and fixed sculpture which have 
exceptional historical or artistic value 
may be designated for disposition by 
severance for off-site use. In making 
such designations, consideration shall 
be given to such factors as whether 
the severance can be accomplished 
without seriously affecting the value 
of the realty and whether a ready dis
position can be made of the severed 
fixtures. 

(c) When a structure Is to be demol
Ished, any fixtures or related personal 
property therein may, at the discre
tion of the disposal agency, be desig
nated for disposition as personal prop
erty where a ready disposition can be 
made of these Items through such 
action. Ali Indicated In paragraph <bJ 
of this section, particular consider
ation should be given to designating 
Items of. possible historical or artistic 
value as personal property In such In
stances. 
£3~ FR 8166. May 24. 191191 

11101-47.203-7 TranRfen. 
<a> The agency requesting transfer 

of excess real property and related 
personal property reported to GSA 
shall prepare and submit to the proper 
GSA regional office GSA Form 1334, 
Request for Transfer of Excess Real 
and Related Persomi.l Property <1101-
47.4904). Instructions for the prepara
tion of GSA Form 1334 are set forth In 
1101-47.4904-1. 

< b l Upon determination by GSA that 
a transfer of the property requested Is 
In the best Interest of the Government 
and that the requesting agency Is the 
appropriate agency to hold the proper
ty, the transfer may be made among 
Federal agencies. to mixed-ownership 
Government corporations. and to the 
municipal government of the District 
of Columbia. 

<c) [Reserved] 

<dl Transfers of property to execu
tive agencies shall be made when the 
proposed land use Is consistent with 
the policy of t.he Administrator of 
General Services as prescribed In 
§ 101-47.201-1 and the policy guide
lines prescribed In 1101-47.201-2. In 
determining whether a proposed 
transfer should be approved under the 
policy guidelines, GSA and OMB may 
consult lnforml\lly to obtain all avail
able data concerning actual program 
needs for the property. 

<e) GSA wlll execute or authorize all 
approved transfers to the requesting 
agency of property reported to GSA. 
Agencies may transfer without refer
ence to OSA excess real property 
which Is not reported to GSA under 
the provisions of 1101-47.202-4<bl <ll. 
<2>. and <4>. However, such transfers 
shall be made In accordance with the 
principles set forth In this section. 

(f) Pursuant to an agreement be
tween the Director. Office of Manage
ment and Budget, and the Administra
tor of General Services, reimburse
ment for transfers of excess real prop
erty Is prescribed as follows: 

< 1) Where the t.mnsferor agency ha.~ 
requested the net proceeds of the 
transfer pursuant to section 204 <cl of 
the Act, or where either the transferor 
or transferee agency <or organization
al unit affected) Is subject to the Gov
ernment Corporation Control Act <31 
U.S.C. 841) or h1 a mixed-ownership 
Government corporation, or the mu
nicipal government of the District of 
Columbia. reimbursement for the 
transfer shall be In an amount equal 
to the estimated fair market value of 
the property requested as determined 
by the Administrator: Provided. That 
where the transferor agency Is a 
wholly owned Government corpora
tion. the reimbursement shall be 
either In an amount equal to the esti
mated fair market value or the proper
ty requested. or the corporation's book 
value thereof, as may be agreed upon 
by GSA and the corporation. 

<2l Reimbursement for all other 
transfers of excess real property shall 
be: 

<I> In an amount equal to 100 per· 
cent of the estimated fair market 
value of the property requested, !1..'1 de
termined by the Administrator, or If 
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the transfer Is for the purpose of up· 
grading facilities <I.e., for the purpose 
of replacing other property of the 
transferee agency whlcll because of 
the location, nature, or condition 
thereof, Is less efficient for uael, the 
reimbursement shall be In an amount 
equal to the difference between the es
timated fair market value of the prop
erty to be replaced and the estimated 
fair market value of the property re· 
quested, a.s determined by the Admin· 
lstrator. 

(II) Without reimbursement when 
the transfer Is to be made under either 
of the following conditions: 

<AI Congress ha.s specifically author
IZed the transfer without reimburse· 
ment, or 

<BI The Administrator with the ap
proval of the Director, Office of Man· 
agement and Budget, ha.s approved a 
request for an exception from the 100 
percent reimbursement requirement. 

<11 A request for exception from the 
100 percent reimbursement require
ment shall be endorsed by the head of 
the executive department or agency 
requesting the exception. 

<21 A request for exception from the 
100 percent reimbursement require
ment will be submitted to GSA for re
ferral to the Director, Office of Man
agement and Budget, and shall Include 
an explanation of how granting the 
exception would further essential 
agency program obJectives and at the 
same time be consistent with Execu
tive Order 12348, dated February 25, 
1982. The unavailability of funds 
alone Is not sufficient to Justify an ex
ception. The above required data and 
documentation shall be attached to 
GSA Form 1334 by the transferee 
agency on submission of that form to 
GSA. 

< J) If the Administrator with the ap
proval of the Director, Office of Man
agement and Budget, approves the re
quest for an exception, the Adminis
trator may then complete the trans
fer. A copy of the Office of Manag
ment and Budget approval will be sent 
to the Property Review Board. 

<41 The agency requesting the excep
tion will a.ssume responsibility for pro
tection and maintenance costs where 
the disposal of the property Is de
ferred for more than 30 days because 

of the consideration of the request for 
an exception to the 100 percent reim
bursement requirement. 

(gl Excess property may be trans
ferred to the Senate, the House of 
Representatives, and the Architect of 
the Capitol and any activities under 
his direction, pursuant to the provi
sions of section 602<el of the Act. The 
amount of reimbursement for such 
transfer shall be the same a.s would be 
required for a transfer of excess prop
erty to an executive agency under 
similar circumstances. 
129 FR 16128, Dec. 3, 1964, as amended at 37 
FR 5029, Mar. 9, 1972; 40 FR 12078, Mar. 17, 
1975; 42 FR 40696, Aug. ll, 1977; 47 FR 
58499, Dec. 17, 1982; 49 FR 29222, July 19, 
19841 

11101-47.203-11 Temporary utilization. 

<aJ Whenever GSA determines that 
the temporary a.sslgnment or rea.sslgn
ment to a Federal agency of any space 
In excess real property for office, stor
age, or related facilities would be more 
advantageous than the permanent 
transfer of the property to a Federal 
agency, It will execute or authoriZe 
such a.sslgnment or rea.sslgnment for 
such period of time a.s It shall deter
mine. The agency to which the space 
Is made available shall make appropri
ate reimbursement for the expense or 
maintaining such space In the absence 
of appropriation available to GSA 
therefor. 

(bJ GSA miLY approve the temporary 
a.sslgnment or rea.sslgnment to a Fed
eral agency of excess real property 
other than space tor office, storage, or 
related facilities whenever such action 
would be In the best Interest of the 
Government. In such ca.ses, the agency 
to which the property Is made avail
able may be required to pay a rental 
or users charge ba.sed upon the fair 
value of such property, a.s determined 
by GSA. Where such property will be 
required by the agency for a period of 
more than 1 year, It may be trans
ferred on a conditional ba.sls, with an 
understanding that the property will 
be reported excess at a time agreed 
upon when the transfer Is arranged 
(see 1 101-47.201-2(d)('l)), 

708 



·, 

Federal Property Management Regulations § 101-47.204-2 

§ 101-47.203-9 Non-Federal Interim use or 
property. 

The holding agency may, with the 
approval or OSA. grant rights for non· 
Federal Interim use of excess property 
reported to OSA, or portions thereof, 
when It Is determined that such Inter
Im use Is not required for the needs of 
any Federal agency. 

/1101-47.203-10 Withdrawals. 

SubJect to the approval of OSA. and 
to such conditions as OSA considers 
appropriate, reports of excess real 
property may be withdrawn In whole 
or In part by the reporting agency at 
any time prior to transfer to another 
Federal agency or prior to the execu
tion of a legally binding agreement for 
disposal as surplus property. Requests 
for withdrawals shall be addressed to 
the GSA regional office where the 
report of excess real property was 
filed. 
!35 FR 17258, Nov. 8, 19'10! 

§ 101-47.20·1 Determination or RUtplu•. 

§ 101-47.204-1 R~ported property. 
Any real property and related per· 

sonal property reported excess under 
this Subpart 101-47.2 which has been 
screened for needs of Federal agencies 
or waived from such screening by 
GSA, and not been designated by GSA 
for utilization by a Federal agency, 
shall be subject to determination M 
surplus property by GSA. 

<a> The holding agency, the Secre· 
tary of Health and Human Services, 
the Secretary of Education, the Secre
tary of the Interior, and the Attorney 
General will be notified of the date 
upon which determination as surplus 
becomes effective. Any Federal agency 
that has Identified a property as being 
required for replacement housing for 
displaced persons under section 218 of 
the Uniform Relocation Assistance 
and Real Property Acquisition Policies 
Act or 11170 will also be notified or the 
date upon which determination as sur· 
plus becomes effective. The Secretary 
of the Department of Energy will be 
notified when real property Is deter
mined surplus and advised of any 
known Interest In the property for Its 
use or development for energy faclll-

ties. Appropriate steps wm be taken to 
ensure that energy site needs are con· 
sldered along with other competing 
needs In the disposal or surplus real 
property, since such property may 
become available for use under sec· 
tlons 203<eH3J <G> and (H) or the Fed
eral Property and Administrative 
Services Act of 111411, as amended. 

<bl The notices to the Secretary of 
Health and Human Services. the Sec· 
retary of Education. the Secretary of 

. the Interior. and the Secretary or 
Energy will be sent to the offices des· 
lgnated by them to serve the area In 
which the property Is located. The no
tices to the Attorney General will be 
sent to the Office or Justice Programs. 
Department or Justice. The notices to 
the Federal agencies having a require
ment pursuant to section 218 of the 
Uniform Relocation Assistance and 
Real Property Acquisition Policies Act 
of 11170 will be sent to the ofrlce 
making the request unless another 
office Is designated. 

<cl With regard to surplus property 
which OSA predetermines will not be 
available for disposal under the above
mentioned programs. or whenever the 
holding agency ~tas requested relm· 
bursement of the net proceeds of dis
position pursuant to section 204(C) of 
the Act, the notice to the affected 
department<s> will contain advice of 
such determination or request for re
Imbursement. The affected de
partment<s) shall not screen for poten
tial applicants for such property. 

129 FR 16120. Dec. 3. 1964, as amended at 36 
FR 8041. Apr. 29. 1971; 47 FR 371'15. Aug. 
25, 1982:62 FR 9832, Mar. 27, 19871 

11101-47.20-l-2 l'rnperty t'l<cepted rrom r~-
portlnJr. 

Any property not reported to GSA 
due to § 101-47.202-4, and not deslg
llllted by the hotdlng agency for utili· 
zatlon by other ngencles pursuant to 
the provisions of this Subpart 101-
47.2, shall be subject to deteimlnatlon 
a.q surplus by the holding agency. 
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Subpart 101-47.3-Surplua Real 
Property Dlapoaal 

11101-47.300 Scope of aubpart. 
This subpart prescribes the policies 

and methods governing the dlsposal of 
surplus real property and related per· 
sonal property within the States of 
the Union, the Dlstrlct of Columbia, 
the Commonwealth of Puerto Rico, 
American Samoa. Guam, the Trust 
Territory of the Pacific Islands, and 
the Virgin Islands. This subpart does 
not apply to the abandonment, de· 
structlon, or donation to public bodies, 
under section 202<hl of the Act (cov· 
ered by Subpart 101-4'/.5). 
!47 FR 4522, Feb. I. 19821 

11101-47.301 Cieneral provialona of •ub· 
part. 

11101-.f7.301-1 )'ollcy. 

It Is the policy of the Admlnlstrator 
of General Services: 

cal That surplus real property shall 
be disposed of In the most economical 
manner consistent with the best Inter· 
est.s of the Government. 

Cbl That surplus real property shall 
ordinarily be disposed of for cash con· 
slstent with the best Interests of the 
Government. 

Ccl That surplus real property shall 
be disposed of by exchange for prl· 
vately owned property only for proper
ty management considerations such as 
boundary realignment or provlslon of 
access or In those situations In which 
the acquisition Is authorized by law. 
the requesting Federal agency has re· 
celved approval from the Office of 
Management and Budget and clear
ance from Its congressional oversight 
committees to acquire by exchange, 
and the transaction offers substantial 
economic or unique program advan
tages not otherwise obtainable by any 
other method of acquisition. 
!29 FR 16120, Dec. 3, 1964, as amended at 42 
FR 4'1205, Sept. 20, 19'1'1: U FR 56123, Oct. 
21, 1117'1'1 

11101-!7.301-2 Applicability of antitrust 
lawo. 

Cal In any case In which there Is con
templated a disposal to any private In· 
tcrest of real and related personal 

41 CFR Ch. 101 (7-1-90 Edition) 

property which has an estimated fair 
market value of $3,000,000 or more, or 
of patents, processes, techniques, or 
Inventions, Irrespective of cost, the dis· 
posal agency shall transmit promptly 
to the Attorney General notice of any 
such proposed disposal and the proba· 
ble terms or conditions thereof, as re· 
qulred by section 201 of the Act, for 
his advice as to whether the proposed 
disposal would tend to create or main· 
taln a situation Inconsistent with anti· 
trust laws. and no such real property 
shall be dlsposed of until such advice 
has been received. If such notice Is 
given by any executive agency other 
than OSA, a copy of the notice shall 
be transmitted simultaneously to the 
office of GSA for the region In which 
the property ls located. 

(bl Upon request of the Attorney 
Oeneral, GSA or any other executive 
agency shall furnish or cause to be 
furnlshed such Information as It may 
possess which the Attorney General 
determines to be appropriate or neces
sary to enable him to give the request· 
ed advice or to determine whether any 
other disposition or proposed dlsposl· 
Uon of surplus real property violates 
or would violate any of the antitrust 
laws. 

129 PR 16126. Dec. 3, 1964, 8.5 amended at 54 
FR 12198, Mar. 24. 19891 

11101-47.301-3 Di•poaala under other laws. 

Pursuant to section 602<el of the act, 
disposals of real property shall not be 
made under other laws but shall be 
made only In strict accordance with 
the provisions of this Subpart 101-4'1.3 
unless the Administrator of General 
Services, upon written application by 
the dlsposal agency, shall determine In 
each ease that the provlslons of any 
such other law, pursuant to which dis· 
posal Is proposed to be made, are not 
Inconsistent with the authority con· 
ferred by thls Act. The provlslons of 
this section shall not apply to dispos
als of real property authorized to be 
made by section 602<dl of the act or by 
any special statute which directs or re· 
quires an executive agency named 
therein to transfer or convey speclfl· 
cally described real property In accord· 
ance with the provisions of such stat· 
ute. 

710 



.. .. ' 

Federal Property Management Regulations § 101-47.303-1 

11101-41.301-4 Credit dlspoRals and leases. 
Where credit Is extended In connec

tion with any disposal of surplus prop
erty, the disposal agency shall offer 
credit pursuant to the provisions of 
§ 101-47.304-4. The disposal agency 
shall ·admJnlster and manage the 
credit· lease; or permit and any securi
ty therefor and may enforce, adJust, 
or settle any right of the Government 
with respect thereto In such manner 
and upon such terms as that agency 
considers to be In the best Interests or 
the Government. 
142 FR 47205, Sept. 20, 19711 

11101-47.302 Designation of disposal ajten
cies. 

11101-47.302-1 General. 
In accordance with applicable provi

sions of this Subpart 101-47.3, surplus 
real property shall be disposed or or 
assigned to the appropriate Federal 
department for disposal for public use 
purposes by the disposal agency. 
(36 FR 8042, Apr. 21!, 19111 

11101-47.302-2 lloldinJ agency. 
<a> The holding agency Is hereby 

designated as disposal agency for: 
( 1> Leases, permits, licenses. ease

ments, and similar real estate Interests 
held by the Government In non-Gov
ernment-owned propert.y <Including 
Government-owned Improvements lo· 
cated on the premises>. except when It 
Is determined by either the holding 
agency or GSA that the Government's 
Interest will be best served by the dis· 
posal of such real estate Interests to· 
gether with other property owned or 
controlled by the Government, that 
ha.~ been or Is being reported to GSA 
as excess: and 

< 2) Fixtures, structures, and lm· 
provements of any kind to be disposed 
of without the underlying land with 
the exception of Government-owned 
machinery and equipment, which are 
fixtures being used by a contractor·OP· 
erator, where such machinery and 
equipment will be sold to the contrac· 
tor-operator. 

<3> Standing timber and embedded 
gravel, sand, atone and underground 
wRter to be disposed of without thl" 
u ll"rl lnnu. 

Cbl GSA may act as the disposal 
agency for the type of property de
scribed In paragraphs <a>Ul and <21 of 
this section, whenever requested by 
the holding agency to perform the dis
posal functions. Where GSA acts as 
the disposal agency for the disposal or 
leases and similar real estate Interests 
as described In paragraph <a><ll of this 
section, the holding agency neverthe· 
less shall continue to be responsible 
for the payment of the rental until 
the lease Is terminated and for the 
payment of any restoration or other 
direct costs Incurred by the Govern
ment as an Incident to the termlna· 
tlon. Likewise, where GSA acts as dis
posal agency for the disposal of fix
tures, structures, and Improvements as 
described In paragraph <a><21 of this 
section, the holding agency neverthe· 
less shall continue to be responsible 
for payment of any demolition and re· 
moval costs not offset by the sale of 
the property. 

129 FR 16126. Dec. 3, 1964, as amended at 31 
FR 21158, Feb. 11, 1966; 31 FR 16780. Dec. 31, 
19611; 33 FR 8'131, June 14. 1988; 48 FR 
12526. Mar. 25, 1983; 50 FR 28403. July 12. 
19851 

11101·-17.302-3 (:eneral Service& AdmlniR· 
tmllon. 

GSA is the disposal agency for all 
real property and related personal 
property not covered by the above des
Ignations or by disposal authority del
egated by the Ad.inlnistrator of Gener· 
al Services In specific instances. 

11101-47.303 ReRponalblllty of dispo•al 
agenry. 

11101-47.303-l ClasaiOrallon. 

Each surplus property, or, If the 
property Is subdivided, each unit or 
property shall be classified by the dis· 
posal agency to determine the meth· 
od.s and conditions applicable to the 
disposal of the property. Classification 
shall be according to the estimated 
highest and best use for the property. 
The property may be reclassified from 
time to time by the disposal agency or 
by GSA whenever such action Is 
dt>t'med appropriate. 



-------------- -.... ----- .. ---
Department of Tramportatlon; and 

<7l Olllce of Justice Programs, De· 
partment of Justice. 

(h) When the disposal agency has 
made a determination as to what con· 
stltutes a reasonable period of time to 
develop and submit a formal applica· 
lion, the public agency shall be so no· 
tilled. Th~ public agency shall be ad· 
vised of the Information required In 
connection with an application to pro· 
cure the property. 

m Upon receipt of the formal appli· 
cation for the property, the disposal 
agency shall consider and act upon It 
In accordance with the provisions of 
the statute and applicable regulations. 
If comments are received Indicating 
that the disposal Is Incompatible with 
State, regional, or local development 
plans and programs, the disposal 
agency shall attempt to resolve the 
differences consistent with Its statuto· 
ry responsibilities In the disposal of 
surplus property. 
129 FR 16126, Dec. 3, 1964, as amended at 34 
FR 11209, July 3, 1969; 36 FR 8186, June ~. 
1970; 36 FR 9776, May 28, 1971; 40 FR 
22256, May 22, 19'16; 62 FR 9829, Mar. 27, 
198'11 

1110147.303-211 Notice Cor zoning pur· 
poses. 

!al Where the surplus land Is located 
In an urban area as defined In section 
806 of the Act, that copy of the notice 
to public agencies required under 
§ 101-47.303-2!b) which Is sent to the 
head of the local governmental unit 
having jurisdiction over zoning and 
land use regulation In the area shall 
be accompanied by a copy of section 
803 of the Act !see §101-47.4906al and 
the transmittal letter In such In· 
stances shall Include an additional 
paragraph requesting Information con· 
cernlng zoning as set forth In § 101-
47.4906b. 

(b) Information which Is furnished 
by the unit of general local govern· 
ment pursuant to the action taken In 
paragraph !al of this section shall be 
Included In Invitations for Bid in ad· 
vertlsed sales. In negotiated sales, this 
Information shall be presented to pros· 
pectlve purchasers during the course 
of the negotiations and shall be in· 
eluded In the sales agreements. In 

be followed by a written statement, 
substantially as follows: 

The above lnfonnation wa.s obtained from 
·--------- and Is furnished pursu· 
ant to section 803 of the Federal Property 
and Administrative Services Act of 1949, as 
amended. The Government does not guar· 
antee that the lnfonnatlon Is necessarily ac· 
curate or will remain unchanged. Any lnac· 
curacies or changes In the above lnfonna· 
Uon shall not be cause for adjustment or re· 
scission of any contract resulting from this 
Invitation for Bid or Sales Agreement. 

lcl If no response to a request for 
such zoning Information Is received, 
the property may be offered for sale 
without furnishing such Information 
to prospective purchasers. If the unit 
of general local government notifies 
the disposal agency of Its desire to 
zone the property, It shall be afforded 
a 30-calendar-day period Un addition 
to the 20-calendar days afforded In the 
notice of surplus determination> to 
Issue such zoning regulations. If the 
zoning cannot be accomplished within 
this time frame, the sale may proceed 
but the prospective purchasers shall 
be advised of the pending zoning of 
the property. 

134 FR 11209, July 3, 19691 

1110147.303-3 Studies. 

The disposal agency shall compile 
from the title documents and related 
papers appropriate Information, for 
use In disposal actions, regarding all 
real property and related personal 
property available for disposal. 

1110147.3034 Appraleal. 

(a) Except as otherwise provided In 
this Subpart 101-47.3, the disposal 
agency shall In all cases obtain an ap. 
pralsal of the fair market value, aud In 
appropriate cases the fair annual 
rental, of property available for dis· 
posal. 

!bl No appraisal need be obtained In 
any one of these situations: 

!1 l The property Is classified and Is 
to be disposed of as airport property. 

(2} The property Is suitable for his
toric monument purposes and Is to be 
disposed of with the use limited to 
such purpose to a State, political sub-
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division Instrumentality thereof. or 
municipality. 

(3) The estimated falr market value 
of property to be offered on a competl· 
tlve sale basis does not exceed $10,000. 

<c) The disposal agency shall have 
the property appraised by experienced 
and qualified persons familiar with 
the types of property to be appraised 
by them. Any person engaged to col
lect or evaluate Information pursuant 
to this subsection shall certify that he 
has no Interest, direct or Indirect. In 
the property which would conflict In 
any manner with the preparation and 
submission of an Impartial appraisal 
report. 
129 FR 18126. Dec. 3, 1964, as amended at 34 
FR 16545, Oct. 16, 19691 

11101-47.304 Adv~rtlsed and negotiated 
disposals. 

11.101-47.304-1 Publicity. 
<a> The disposal agency shall widely 

publicize all surplus real property and 
related personal property which be
comes available for disposal llcreun
der, giving Information adequate to 
Inform Interested persons of the gen
eral nature of the property and U.s 
possible uses. as well as any reserva
tions, restrictions. and conditions Im
posed upon Its disposal. 

<b> A condensed statement of pro
posed sales of surplus rr.al property by 
advertising for competitive bids, 
except where the estimated fair 
market value of the property Is less 
than $2,500, shall be prepared and 
submitted, for Inclusion In the U.S. 
Department of Commerce publlcntlon 
"Commerce Business Dally," to: U.S. 
Department of Commerce <S-Synop
sis), Room 1300, 433 West Van Buren 
Street. Chicago, Illinois 60604. 

11101-47.304-2 Soliciting cooperation ur 
local groupA. 

The disposal agency may consult 
with local groups and organl7..ations 
and solicit their cooperation In giving 
wide publicity to the proposed disposal 
of the property. 

§ 101-47.304-3 Information to interested 
pen10ns. 

The disposal agency shnll. upon re
quest, supply to bona fide potentiRI 

purchasers and lessees adequate pre
liminary Information, and, with the 
cooperation of the holding agency 
where necessary, shall render such as
sistance to such persons as may enable 
them. Insofar as feasible, to obtain 
adequate Information regarding the 
property. The disposal agency shall es
tablish procedures so that all persons 
showing due diligence are given full 
and complete opportunity to make an 
offer. 

11101-47.304-4 Invitation for ofl'en. 
In all advertised and negotiated dis

posals, the disposal agency shall pre
pare and furnish to all prospective 
purchasers or lessees written Invita
tions to make an offer, which shall 
contain or Incorporate by reference all 
the terms and conditions under which 
the property Is offered for disposal, In
cluding all provisions required by stat
ute to be made a part or the offer. The 
Invitation shall further specify the 
form of the disposal Instrument. 
which specifications shall be In accord
ance with the appropriate provisions 
of U 101-47.307-1 and 101-47.307c2. 

<a> When the. disposal agency has 
determined that the sale of specific 
property on credit terms Is necessary 
to avoid retarding the salability of the 
property and the price obtainable. the 
Invitation shall provide for submission 
of offers on the following terms: 

0 J Offers to purchase of less than 
$2,500 shall be for cash. 

<2> When the purchase price Is 
$2.500 or more but less than $10,000, a 
cash downpaymcnt of not less than 25 
percent shall be required with the bal
ance due In 8 years or less. 

(3J When the purchase price Is 
$10,000 or more, a cash downpayment 
of not less than 20 percent shall be re· 
qulrcd with the balance due In 10 
years or les.'l. 

<4> The purchaser shall furnish a 
promissory note secured by the pur
chase money mortgage ·or deed of 
trust on the property, whichever the 
Government determines to be appro
priate. 

<5> Payment will be In equal quarter
annual IMtallments or the principal 
together with Interest on the unpnld 
baiRnce. 
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(6} Interest on the unpaid balance 
will be at the General Services Admin
Istration's established Interest rate. 

lbl Where the disposal agency has 
detennlned that an offering ot the 
property on credit terms that do not 
meet the standards set forth In 1101-
4'1.304-4la} Ia essential to pennlt dis
posal of the property ·In the best Inter
ests of the Government. the Invitation 
may provide for submission of offers 
on such alternate terms of payment as 
may be recommended by the disposal 
agency and·approved by the Adminis
trator of General Services on the basis 
of a detailed written statement Justify. 
lng the need to deviate from the 
standard terms. The justification shall 
be based on the needs of the Federal 
Government as distinguished from the 
Interests of the purchaser. The sale In 
those cases where the down payment Is 
less than 20 percent shall. unless oth· 
erwlse authorized by the Administra
tor of General Services, be under a 
land contract which shall provide, In 
effect, for conveyance of title to the 
purchaser by quitclaim deed or other 
fonn of conveyance In accordance with 
the appropriate provisions or §§ 101-
47.307-1 and 101-47.307-2 upon pay
ment of one-third of the total pur
chase price and accrued Interest, or 
earlier If the Government so elects, 
and execution and delivery of purchas· 
er's note and purchase money mort
gage lor bond and deed of trust} satis
factory to the Government, to secure 
payment of the unpaid balance of the 
purchase price. 

lcl The disposal agency may Increase 
the cash down payment requirement or 
shorten the period of amortization 
whenever circumstances warrant and 
In the case or sales or farms, may pro
vide for payment of the unpaid bal
ance on equal semiannual or annual 
Installment basis. 

ld} Where a sale Is to be made on 
credit, the Invitation shall provide 
that the purchaser agrees by appropri
ate provisions to be Incorporated In 
the disposal Instruments that he will 
not le1411e <unless the property was of
fered without leasing restrictions by 
the Government} or sell the property, 
or any part thereof or Interest therein, 
without prior written authorization of 
the Government. 

41 CFR Ch. 101 (7-1-90 Edition) 

0} In appropriate cases, except as 
provided In § 101-4'1.304-4(d}(2l, the 
Invitation shall state that the disposal 
Instrument may include provisions 
specifically authorizing leasing and/or 
resale and release of portions of the 
property as desired by the purchaser. 
provided that such provisions shall. In 
the judgment of the Government, be 
adequate to protect its security !or the 
credit extended to the purchaser. 

121 In the case of timber or mineral 
lands, or lands containing other sale
able products, the Invitation shall 
state that the disposal Instrument 
may specifically provide for granting 
future partial releases to pennlt the 
resale of timber, minerals, and other 
saleable products, or authorize the 
leasing of mineral rights, upon pay
ment to the Government of such 
amounts as may be required by the 
Government but not Jess than the pro
ceeds of any sale or lease less such 
amounts as may be detennlned by the 
Government to represent the cost of 
the sale or lease. 

(3} All payments for such authoriza
tions and/or releases shall, at the 
option of the Government, be applied 
against the unpaid balance of the in
debtedneSli In Inverse order of Its ma
turity, or upon any delinquent Install
ments of principal and interest, or 
used for payments of any delinquent 
taxes or Insurance premiums. 

lel Where property Is offered for dis
posal under a land contract or lease, 
lhe terms and conditions contained in 
the Invitation shall provide that the 
purchaser or lessee will be required to 
pay to the proper taxing authorities or 
to the disposal agency, as may be di
rected, all taxes, payments In lieu of 
taxes lin the event of the existence or 
subsequent enactment or legislation 
authorizing such payments>. assess
ments or similar charges which may 
be assessed or Imposed on the proper· 
ty, or upon the occupier thereof, or 
upon the use or operation of the prop
erty and to assume all costs of operat
Ing obligations. 

{f} Whenever property is offered for 
sale on credit terms or for lease, the 
terms and conditions contained in the 
invitation shall provide that the pur
chaser or lessee shall procure and 
maintain at his expense during the 
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term credit is extended, or the period 
of the lease, such Insurance In such 
amounts as may be required by the 
Government; required Insurance shall 
be In companJes acceptable to the 
Government and shall Include such 
terms and provisions as may be re· 
qulred to provide coverage satisfactory 
to the Government. 
129 FR 16126. Dec. 3, 19114, as amended at 33 
FR 12003, Aug. 23, 1968: 42 FR 47205, Sept. 
20, 1977) 

II 101-47.304-5 Inspection.' 
All persons Interested In the acqulsl· 

tlon of surplus property available for 
disposal under this Subpart 101-47.3 
shall, with the cooperation of the 
holding agency, where necessary, and 
with due regard to lt.s program actlvl· 
ties, be permitted to make a complete 
Inspection of such property, Including 
any available Inventory records, plans, 
specifications, and engineering reports 
made In connection therewith, subject 
to any necessary restrictions In the In· 
terest of national security and subject 
to such rules as may be prescribed by 
the disposal agency. 
<See 1101-47.304-13 and I 101-4'1.403.1 

[53 FR 29894, Aug. 9, 19881 

§ 101-47.304-6 Submission of offers. 
All offers to purchase or lease shall 

be in writing, accompanied by any re· 
qulred earnest money deposit, using 
the form prescribed by the disposal 
agency and, In addition to the finan
cial terms upon which the offer Is 
predicated, shall set forth the wllllng
nes.~ of the o!reror to abide by the 
terms, conditions, reservations, and re
strictions upon which the property Is 
offered, and shall contain such other 
Information as the disposal agency 
may request. 

11101-47.304-7 Advertised dispoAaiR. 
<a> All disposals or contracts Cor dis

posal of surplus property, except a.~ 
provided In It 101-47.304-9 and 101-
47.304-10, shall be made after publicly 
advertising for bids. 

<1 > The advertising Cor bids shall be 
made at such time previous to the dis
posal or contract, through such meth· 
ods and on such terms and conditions 
as shall permit that full and free com-

petition which Is consistent with the 
value and nature of the property In· 
volved. The advertisement shall desig
nate the place to which the bids are to 
be delivered or mailed, and shall state 
the place, date, and time of public 
opening. 

<2> All bids shall be publicly dis
closed at the time and place stated In 
the advertisement. 

<3> Award shall be made with rea
sonable promptness by notice to the 
responsible bidder whose bid, conform
Ing to the Invitation for bids, will be 
most advantageous to the Govern
ment, price and other factors consid
ered: Provided, That all bids may be re
Jected when It Is In the public Interest 
to do so. · 

<b> Disposal and' contracts for dispos
al of surplus property may be made 
through contract auctioneers when 
authorized by GSA. The auctioneer re
tained under contract shall be re
quired to publicly advertise for bids In 
accordance with the applicable provi
sions of this 1101-47.304-7. 

IIIOI-47.30~-8(1tl'aervedl 

II 101-47.304-9 NI'«<tlated diapoaale. 

Cal Disposal agencies shall obtain 
such competition as Is feasible under 
the circumstances In all negotiations 
of disposals and contracts for disposal 
or surplus property. They may dispose 
of surplus property by negotiation 
only In the following situations: 

( 1) When the estimated fair market 
value of the property Involved doe5 
not exceed $15,000; 

C2l When bid prices art.er advertising 
therefor are not reasonable <either as 
to all or some part of the property> or 
have not been Independently arrived 
at In open competition; 

<3> When the character or condi
tions of the property or unusual cir
cumstances make It Impractical to ad
vertise publicly Cor competitive bids 
and the lair market value of the prop
erty and other satisfactory terms or 
disposal can be ob~alned by negotia
tion; 

(4) When the disposals will be to 
States. Commonwealth of Puerto 
Rico, possessions, political subdivisions 
thereof, or tax-supported agencies 
therein, and the estimated fair market 
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value of the property and other satis
factory tenns of disposal are obtained 
by negotiation; or 

<lil When negotiation Is otherwise • 
authorized by the Act or other law, 
such as: 

<ll Disposals of power transmission 
lines for· public or cooperative power 
proJects <see 1101-4'1.308-ll. 

<Ill Disposals for public airport utili· 
zatlon <see 1101-4'1.308-2). 

<bl Appraisal data required pursuant 
to the provisions of 1101-4'1.303-4, 
when needed for the purpose of eon· 
duetlng negotiations under 1 101-
4'1.304-9<al 13), 14), or (5l<ll shall be 

. obtained under contractual arrange
ments with experienced and qualified 
real estate appraisers famlllar with 
the types of property to be appraised 
by them: Provtded, however, That In 
any ease where the cost of obtaining 
such data from a contract appraiser 
would be out of proportion to the ex· 
pected recoverable value of the prop
erty, or If for any other reason em
ploying a contract appraiser would not 
be In the best Interest of the Govern
ment, the head or the disposal agency 
or his designee should authorize any 
other method of obtaining an estimate 
of the fair market value of the proper
ty or the fair annual rental he may 
deem to be proper. 

(C) Negotiated sales to public bodies 
under 40 U.S.C. 484<eJ<3l<Hl will be 
considered only when the disposal 
agency has made a determination that 
a public benefit will result from the 
negotiated sale which would not be re
alized from a competitive sale disposal. 
The offer to purchase and the convey
ance document concerning such nego
tiated sales shall contain an excess 
profits covenant. A standard Excess 
Profits Covenant for Negotiated Sales 
to Public Bodies Is Illustrated In 1101-
4'1.4908. The standard covenant Is pro· 
vlded as a guide, and appropriate 
modifications may be made provided 
that Its basic purpose Is retained. The 
disposal agency shall monitor the 
property Involved and Inspect records 
related thereto as necessary to ensure 
compliance with the terms and condi
tions of the sale and may take any ac· 
tlons which It deems reasonable and 
prudent to recover any excess profits 

realized through the resale of the 
property. 

<dl The annual report of the Admin
Istrator under section 212 of the Act 
shall contain or be accompanied by a 
listing and description of any negotiat
ed disposals of surplus real property 
having an estimated fair market value 
of over $15,000, other than disposals 
for which an explanatory statement 
has been transmitted under 1 101-
4'1.304-12. 

129 f'H 16126, Dec. 3, 1964, &!I amended at 40 
FR 22256, May 22. 1975; 51 FR 23760, July 
I. 1986; li4 FR 12198, Mar. 24, 19891 

U 101-47.30~-10 Dlapouls by brokers • 

Disposals and contracts for disposal 
of surplus property through contract 
realty brokers, where authorized by 
OSA, shall be made In the manner fol
lowed In similar commercial transac
tions. Realty brokers retained under 
contracts shall be required to give 
wide public notice of availability of 
the property for disposal. 

II IOI-l7.304·11 l>ocumentlng determina· 
tlonH lu n"gollate. 

Tile disposal agency shall document 
the factors leading to and the determi· 
nallon justifying disposal by negotia
tion of any surplus property under 
U 101-47.304-9 and 101-47.304-10, and 
shall retain such documentation in the 
Illes of the agency. 

U 101-n.ao~-lll Explanatory statemente. 
<al Subject to the exception stated 

In t101-47.304-12<b>, the disposal 
agency shall prepare an explanatory 
statement, as required by section 
203<el<6l of the Act, of the circum· 
stances of each of the following pro· 
posed disposals by negotiation: 

11 l Any real property that has an es
timated fair market value In excess of 
$100,000, except that any real proper
ty disposed of by lease or exchange 
shall only be subject to paragraphs (a) 
<2l through (4) of this section; 

12l Any real property disposed or by 
lease for a tenn of 5 years or less: If 
the estimated fair annual rent Is In 
excess of $100,000 tor any of such 
years; 

<3> Any real property disposed of by 
lease for a tenn of more than 5 years. 
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If the total estimated rent over the 
tenn of the lease Is In excess of 
$100,000; or 

(4) Any real property or real andre
lated personal property disposed of by 
exchange, regardless of value, or any 
property any part or·the consideration 
for which is real property. 

(b) No explanatory statement need 
be prepared for a disposal of property 
authorized to be disposed of without 
advertising by any provision of law 
other than section 203<el of the Act. 

(C) An outline for the preparation of 
the explanatory statement Is shown In 
§ 101-47.4911. A copy of the statement 
shall be preserved In the files of the 
disposal agency. 

<dl Each explanatory statement 
when prepared shall be submitted to 
the Administrator of General Services 
for review and transmittal by the Ad· 
mlnlstrator of General Services by let
ters to the CommiU.ees on Govern
ment Operations and any other appro
priate committees of the Senate and 
House of Representatives. The submis
sion to the Administrator of General 
Services shall include such supporting 
data as may be relevant and necessary 
for evaluating the proposed action. 

<el Copies of the Administrator of 
General Services• transmittal letters 
to the committees of the Congress. 
§ 101-47.304-12<dl, will be furnished to 
the disposal agency. 

<0 In the absence of adverse com
ment by an appropriate committee or 
subcommittee of the Congress on the 
proposed negotiated disposal. the dis
posal agency may consummate the 
sale on or after 35 days from the date 
or the Administrator of General Serv
Ices letters transmitting the explana
tory statement to the committees. 
(29 FR 18128, Dec. 3, 1984, 1111 amended Rt 41 
FR 22354, June 3, 19'76; 54 FR 12198. Mar. 
24, 19891 

II 101-47.304-13 Provl&lonR relatln« to Ill!• 

bestoa. 
Where the existence of asbestos on 

the property has been brought to the 
attention of the disposal aaency by 
the Standard Fonn 118 lnfonnatlon 
provided In accordance with 1101-
47.202-2l<bl<9), the disposal agency 
shall Incorporate such lnfonnatlon 
<less any cost or time estimates to 

remove the asbestos-containing mate· 
rlalsl in any Invitation for Bids/Otters 
to Purchase and Include the following: 

NOTICE or TRll PR&smcz or Asii&!ITOs
WARiftNol 

(a.) The Purcha.ser Ia warned that the 
property offered lor aale eont.alna a.sbeatos
cont.alnlng ma.terlalB. Unprotect.ed or un
regulated exposures to a.sbestoa tn product 
manufacturing, shipyard, and buDding eon· 
atructlon workplaces have been .-oclated 
with asbeatoa·relat.ed dlsea.sea. Both the Oc· 
cupaUonal Safety and Health Administra
tion !OSHA I and the Environmental Protec
tion Agency !EPA! regulate a.sbestos be· 
cause of the POtential hazards &118oclated 
with exposure to airborne asbestos flbe111. 
Both OSHA and EPA have determined that 
such exposure lncreaaea the risk of asbestos
related dlaeasea, which Include certain can
cers and which com result In dlaablllty or 
deAth. 

<b) Bidden~ <OHerorsl are Invited, urged 
and cautioned to Inspect the property to be 
sold prior to submitting a bid <offer). More 
particularly, bldde111 !offerol1ll are Invited, 
urged and cautioned to Inspect the property 
a.s to Ita asbestos content and condition and 
any hazardous or envlrunmental conditions 
relating thereto. The dlaposal qeney will 
118Sist bldde111 lofferorsl In obtAining any 
authorlzii.Uonla) which may be required In 
order to carry out any such lnspectlon<al. 
Bidders <Offerorsl shall be deemed to have 
relied solely on their own judgment In Ill!· 
selllllntl the overall condition of all or any 
portion of the property tncludtng, without 
limitation, any asbestos haz&rds or eon· 
cerns. 

(c) No warranties either express or lm· 
plied are given with regard to the condition 
of the property lncludln11. without llmlta.
Uon, whether the property does or does not 
eonlaln a.sbestoa or t& or t& not l!llfe for a 
particular purpose. The failure of any 
bidder tolferorl to tnapect, or to be fully In
formed as to the condition of all or any POt· 
Uon of the property orrered. will not consti
tute grounds for any claim or demand for 
adjmtment or withdrawal or a bid or orrer 
after Ita opening or tender. 

ldl The dl!IJCrlptlon or the property set 
forth In the Invitation for Bids !Offer to 
Purcha.scl and any other Information pro· 
vlded therein with respect to aald property 
Ia based on the best Information available to 
the dt&poaal agency and Ia believed to be 
correct. but an error or ornlaslon. tncludlnR 
but not limited to the omlaslon of any tnfor· 
matlon available to the agency havlnl! cus
tody over the property and/or any other 
Federal agency, shall not constitute grounds 
or reason for nonperformance of the con· 
tract of Bale, or any claim by the Purchaser 
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against the Government Including, without 
llmllallon, a.ny claim for allowance, refund. 
or deduction lrom the purchase price. 

<el The Government assumes no liability 
for da.maaes for personal InJury, lllneu, dill· 
ability or death, lO the Purchaser, or lO the 
Purchaser's aucceuol'!l, assigns, employees, 
Invitees. or any other person aubJecllO Pur· 
cha.ser'a coDtrol or dlrecllon, or lO any other 
person, Including rnernbera ot the aeneral 
public, arlalna lrom or Incident lO the pur
cha.se, tra.nsporlallon, removal, handllna. 
uae. dlapoalllon, or other acllvllY caualna or 
leading lO conlacl of any kind whal&oever 
with asbealOa on lhe property which Ls the 
&ubJecl of this aale, whether the Purchaser. 
lla &ucceuora or assigns has or have proper· 
ly warned or failed properly to warn lhe 
Individual! a> Injured. 

(f) The Purcha.ser further agrees that In 
It>; u.se and occupancy of the property ll will 
comply with all F ~deral, alate, and local 
laws relallng to asbcatoa. 
lbJ FR 2&8&4, Au11. &. 1&881 

1101-~7.305 Acceptance ur orters. 

1101-~7.305-1 General. 
<a> When the head of the disposal 

agency or his designee determines that 
bid prices <either as to all or some part 
or the property> received after adver· 
Using therefor or received In response 
to the action authorized In paragraph 
<b> of this 1101-47.305-1, are reasona
ble, I.e., commensurate with the fair 
market value of the property, and 
were Independently arrived at In open 
competition, award shall be made with 
reasonable promptness by notice to 
the bidder whose bid, conforming to 
the Invitation for bids, will be most ad· 
vantageoWI to the Government, price 
and other factors considered. Any or 
all offers may be rejected when the 
head of the disposal agency or his des· 
lgnee determines It is In the public In· 
terest to do so. 

<b> Where the advertising does not 
result In the receipt of a bid at a price 
commensurate with the fair market 
value of the property, the highest 
bidder may, at the discretion of the 
head of the disposal agency or his des
Ignee and upon determination of re
sponslveneaa and bidder responsibility, 
be afforded an opportunity to Increase 
his offered price. The bidder shall be 
given a reasonable period of time, not 
to exceed fifteen working days, to re· 
spond. At the time the bidder Is af· 
forded an opportunity to Increase his 

41 CFR Ch. 101 (7-1-90 Edition) 

bid, all other bids shall be rejected and 
bid deposits returned. Any sale at a 
price so Increased may be concluded 
without regard to the provisions of 
t 101-47.304-9 and t 101-47.304-12. 

<c> The disposal agency shall allow a 
reasonable period of time within 
which the successful bidder shall con· 
summate the transaction and shall 
notify the succeaaful bidder of the 
period allowed. 

(d) It Is within the discretion of the 
head of the disposal agency or his des· 
ignee to determine whether the proce· 
dure authorized by paragraph <b> of 
this t 101-47.305-1 Is followed or 
whether the bids shall be rejected and 
the property reoffered for sale on a 
publicly advertised competitive bid 
ba.sls In accordance with the provisions 
or 1101-47.304-7, or disposed of by ne· 
~totlatlon Plii'I!Uant to § 101-47.306-1, 
or offered for disposal under other ap· 
pllcable provisions of this Subpart 
101-47.3. 
129 FR 16126, Dec. 3, 1984, as amended at 50 
FR 2b223, June 18, 1 &85J 

11101-17.305-2 Equal orrera. 

"Equal offers" means two or more 
offers that are equal In all respects, 
taking Into consideration the best In· 
terests of the Government. If equal ac
ceptable offers are received for the 
same property, awa.rd shall be made 
by a drawing by lot limited to the 
equal acceptable offers received. 

1101-17.305-3 Notice to unaucceaaful bid· 
dera. 

When an offer for surp1WI real prop. 
erty has been accepted, the disposal 
agency shall notify all other bidders of 
such acceptance and return their ear
nest money deposits, If any. 

11101-17.306 Absence or aeceptabie offers. 

11101-47.306-1 Negotiations. 

Ca> When the head of the disposal 
agency or his designee determines that 
bid prices after advertising therefor 
<Including the action authorized by 
the provisions of t 101-47.305-Hb)) are 
not reasonable either as to all or some 
part of the property or were not Inde
pendently arrived at In open competl· 
tlon and that a negotiated sale rather 
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than a disposal by readvertlslng or 
under other applicable provisions of 
this subpart would better protect the 
public Interest, the property or such 
part thereof may be disposed of by ne· 
gotlated sale after reJection of all bids 
received: Provided. That no negotiated 
disposal may be made under this 
i 101-47.306-1 unless: 

( 1) Notification of the Intention to 
negotiate and reasonable opportunity 
to negotiate shall have been given by 
the agency head or his designee to 
each responsible bidder who submitted 
a bid pursuant to the advertising; 

<2> The negotiated price Is higher 
than the highest reJected bid price of
fered by any responsible bidder, as de
termined by the head of the agency or 
his designee: and 

<3 > The negotiated price Is the high
est negotiated price offered by any re
sponsible prospective purchaser. 

(b) Any such negotiated disposal 
shall be subject to the applicable pro
visions or 11 101-47.304-9 and 101-
47.304-12. 

§ 101-t7.306-2 l}efenMe lnduMtrfal ltCMerve 
propertieR. 

In the event thRt any disposal 
agency Is unable to dispose of any sur
plus Industrial plant because of the 
application of the conditions and re
:;trlctions of the National Security 
Clause Imposed under the Defense In
dustrial Reserve Act <50 U.S.C. 453), 
after making every practicable effort 
to do so, It shall notify the Secretary 
of Defense, Indicating such modifica
tions In the National Security Clause. 
if any, which In Its Judgment will 
make possible the disposal of the 
plant. Upon agreement by the Secre
tary or Defense to any or all or such 
modifications, the plant shall be reof· 
fered for disposal subject to such 
modifications as may have been so 
agreed upon; or If such modifications 
are not agreed to, and upon request or 
the Secretary of Defense, the plant 
shall be transferred to the custody ot 
GSA. 
140 FR 120'18, Mar. 1'1, 19151 

!!101-47.307 Conveyance~. 

!!101-47.307-1 Jo'orm or deed or lnwtru· 
ment or conveyance. 

Disposals or real property shall be 
by quitclaim deed or deed without 
warranty In conformity with local law 
and practice, unless the disposal 
agency finds that another form of con· 
veyance Is necessary to obtain a rea
sonable price for the property or to 
render the title marketable, and unless 
the use of such other form of convey
ance Is approved by GSA. 

!!101-47.307-2 Conditions In disposal ln
&trumen!R. 

<a> Where a sale Is made upon credit. 
the purchaser shall agree by appropri
ate provisions to be Incorporated In 
the disposal lntruments, that he will 
not resell or lease <unless due to Its 
character or type the property was of
fered without leasing restrictions by 
the disposal agency> the property, or 
any part thereof or Interest therein. 
without the prior written authoriza
tion of the disposal agency and such 
disposal Instruments In appropriate 
cases may specifically provide for such 
authorization and/or future partial re
leases to be granted on temt!l which 
will adequately protect the Govern
ment's security for the credit extended 
to the purchaser. 

<b) Except for exchange transactions 
Initiated by the Federal Government 
for Its own benefit, any disposition of 
land, or land and Improvements locat
ed thereon, to public bodies by negoti
ation pursuant to 1101-47.304-9(4! 
shall Include In the deed or other dis
posal Instrument a covenant substan
tially as follows: 

The Grantee covenants for ltselr, Its heiMI. 
successors. and llol!Signa t.nd every successor 
In Interest to the Prnt:MlrtY hereby conveyed. 
or any Pllfl thereof. that the said Grantee 
and such heirs. sueceaaors, t.nd a.sslgna shall 
not discriminate upon the bulB or race. 
color, religion, or national oriJln In the use. 
occupancy. •ale, or lease or the property. ()r 
In their "mployment practices conducted 
thereon. This covenant ehall . not apply, 
however, to the lease or rent.al of a room or 
rooltUI within a lamlly dwelling unit; nor 
shall It apply with respect to religion to 
premises tilled primarily for rei\Jious pur
po~e~. 'I'he United States of America shRII 
be deemed R beneficiary of this covenl\nl 
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without reHard to whether It remalno the 
owner of any land or Interest therein In the 
locality of the property hereby conveyed 
and shall have the oole riHht to enforce this 
covenant In any court of competent jurisdic
tion. 

!c> Any deed, lease, or other Instru
ment executed to dispose of property 
under this subpart, subject to reserva
tions, restrictions, or conditions as to 
the future use, maintenance, or trans
fer of the property shall recite all cov
enanta, representations, and agree
menta pertaining thereto. 
129 FR 18128, Dec. 3, 1984, as amended at 33 
FR 4408, Mar. 12, 19881 

11101-47.307-3 Ulotrlbutlon or conrormed 
copies or conveyance Instrument.. 

Ia> Two conformed copies of any 
deed, lease, or other Instrument con
taining reservations, restrictions, or 
condltiollll regulating the future use, 
maintenance, or transfer of the prop
erty shall be provided the agency 
charged with enforcement of such res
ervations, restrictions, or conditions. 

!b> A conformed copy of the deed, 
lease, or other conveyance Instrument 
shall be provided to the holding 
agency by the disposal agency. 

11101-17.307-1 Dioposlllon or title popero. 

The holding agency shall, upon re
quest, dellver to the disposal agency 
all title papers In Ita possession relat
Ing to the property reported excess. 
The disposal agency may transfer to 
the purchaser of the property, as a 
part of the disposal transaction, the 
pertinent records authorized by § 101-
11.404-2, to be so transferred. If the 
purchaser of the property wishes to 
obtain additional records, copies there
of may be furnished to the purchaser 
at an appropriate charge, as deter
mined by the agency having custody 
of the records. 
133 FR 572, Jon. 17, 19881 

U 101-47.307-5 Title transrers rrom Gov
ernment corporations. 

In order to facilitate the administra
tion and dlsposl tlon of real property 
when record title to such property Is 
not In the name of the United States 
of America, the holding agency, upon 
request of the Administrator of Gen· 

eral Services, shall deliver to the dis
posal agency a quitclaim deed, or 
other Instrument of conveyance with
out warranty, expressed or Implied, 
transferring all of the right, title, and 
Interest of the holding agency In such 
property to the United States of 
America. 

11101-47.307-6 l'roceeds rrom disposals. 

All proceeds !except so much there
of as may be otherwise obligated, cred
Ited, or paid under authority of those 
provisions of law set forth In section 
204!bHel of the Act !40 U.S.C. 485!bl
!e)), or the Independent Offices Ap
propriation Act, 1963 !76 Stat. 725l or 
in any later appropriation act> hereaf· 
ter received from any sale, lease, or 
other disposition of surplus real prop
erty and related personal property 
shall be covered Into the land and 
water conservation fund In the Treas
ury of the United States. 

130 FR 754, Jon. 23. 19651 

!1101--17.:1011 Spcci11l disposal provisions. 

111111--17.31111-1 l'uwcr tr11nomi•sion lincH. 

Ia> Pursuant and subject to the pro
visions of section 13!dl of the Surplus 
Property Act of 1944 !50 U.S.C. App. 
1622!d)), which Is continued In effect 
by section 6021a> of the Federal Prop
erty and Administrative Services Act 
of 1949, any State or political subdivi
sion thereof, or any State or Govern
ment agency or lnstrumentallty may 
certify to the disposal agency that a 
surplus powt!r transmission line and 
the right-of-way acquired for Ita con
struction Is needful for or adaptable to 
the requlrementa of a public or coop
erative power project. Disposal agen· 
cles shall notify such State entities 
and Government agencies of the avail· 
ability of such property In accordance 
with § 101-47.303-2. 

!bl Notwithstanding any other provl· 
slons of this subpart, whenever a State 
or political subdivision thereof, or a 
State or Government agency or llllltru
mentallty certifies that such property 
Is needful for or adaptable to the re· 
qulrementa of a public or cooperative 
power project, the property may be 
sold for such utilization at the fair 
market value thereof. 

722 



Federal Property Management Regulation• § 101-47.308-2 

(c) In the event a sale cannot be ac· 
compllshed bY reason of the price to 
be charged or otherwise and the certl· 
ficatlon Is not withdrawn, the disposal 
agency shall report the facts involved 
to the Administrator of Oeneral Serv
Ices, for a determination by him as to 
the further action to be taken to dis· 
pose or the property. 

(d) Any power transmission line and 
right-of-way not disposed of pursuant 
to the provisions or this section shall 
be disposed of In accordance with 
other applicable provisions of this sub
part, Including, If appropriate, reclassl· 
llcatlon by the disposal a11ency. 

lllOl-17.308~2 Property for public air· 
ports. 

<a> Pursuant and subJect to the pro
visions or section 13(g) of the Surplus 
Property Act of 1944 <50 U.S.C. App. 
1622(g)), which Is continued In effect 
by section 602<a> of the Federal Prop
erty and Administrative Services Act 
of 1949 and amended by the Act of Oc· 
tober 1. 1949, 63 Stat. 700, and section 
1402<c> of the Federal Aviation Act of 
1958, 72 Stat. 807 <50 U.S.C. App. 
1622a-1622cl, airport property may be 
conveyed or disposed or to a State, po
litical subdivision, municipality, or 
tax-supported Institution for a public 
airport. Airport property Is any sur
plus real property Including Improve· 
ments and personal property located 
thereon as a part of the operating unit 
<exclusive of property the highest and 
best use of which Is determined by the 
Administrator of Oeneral Services to 
be Industrial and which shall be so 
classified for disposal without regard 
to the provisions of this section> 
which, In the determination of the Ad· 
mlnlstrator of the Federal Aviation 
Administration Is essential, suitable, or 
desirable for the development, lm· 
provement, operation, or maintenance 
of a public airport, as defined In the 
Federal Airport Act, as amended < 49 
U.S.C. 1101 >. or reasonably necessary 
to fulfill the Immediate and foreseea
ble future requirements of the grantee 
for the development, Improvement, 
operation, or maintenance of a public 
airport. Including property needed to 
develop sources of revenue from nona· 
vlatlon businesses at a public airport. 

<b> The disposal agency shall notify 
eligible public agencies. In accordance 
with the provisions of 1101-47.303-2, 
that property which may be disposed 
or for use as a public airport under the 
Act or 1944, as amended, has been de· 
termlned to be surplus. There shall be· 
transmitted with the copy or each 
such notice when sent to the proper 
regional office of the Federal Aviation 
Administration, G 101-41.303-2<d>. a 
copy of the holding agency's Report of 
Excess Real Property <Standard Form 
118, with accompanying schedules>. 

<c> As promptly as possible after re
ceipt of the copy of the notice given to 
elhtlble public agencies and the copy 
of Standard Form 118, the Federal 
Aviation Administration shall Inform 
the disposal agency of the determlna· 
tlon of the Administrator of the Fed· 
eral Aviation Administration reQuired 
by the provisions of the Act or 1944. as 
amended. The Federal Aviation Ad· 
ministration. thereafter, shall render 
such assistance to any eligible public 
agency known to have a need for the 
property for a public airport as may be 
necessary for such need to be consld· 
ered In the development or a compre
hensive and coordinated plan or use 
and procurement for the property. An 
application form and Instructions for 
the preparation of an application shall 
be furnished to the eligible public 
agency by the disposal agency upon 
request. 

<d> Whenever an eligible public 
agency has submitted a plan of use 
nnd application to acquire property 
for a public airport, In accordance 
with the provisions or § 101-47.303-2. 
the dlsposnl agency shall transmit two 
copies of the plan and two copies or 
the application to the proper regional 
office of the Federal Aviation Admin· 
lstratlon. The Federal Aviation Ad· 
ministration shall promptly submit to 
the disposal agency a recommendation 
for disposal of the property for a 
public airport or shall Inform the dis· 
posal agency that no such recommen-
dation will be submitted. . 

(e) Upon receipt of such recommen· 
dation, the disposal agency may, with 
the approval or the head of the dlspos· 
al agency or his designee. convey prot:>· 
erty recommended by the Federal 
Aviation Administration for disposal 
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for a public airport to the eligible 
public agency. subJect to the provl· 
slons of the Surplus Property Act of 
1944, as amended. Approval for avla· 
Uon areas shall be based on estab
lished FAA guidelines, criteria. and re
qulremenb for such areas. Approval 
for nonavlatlon revenue-producing 
areas shall be given only for such 
areas as are anticipated to generate 
net proceeds which do not exceed ex
pected deflclb for operation of the 
aviation area applied for at the air
port. 

(f) Any airport property not recom
mended by the Federal Aviation Ad· 
ministration for disposal pursuant to 
the provisions of this subsection for 
use as a public airport &hall be dis· 
posed of in accordance with other ap
plicable provlslollll or this subpart. 
However, the holding agency shall 
first be notified of the Inability of the 
disposal agency to dl&pose of the prop
erty for use as a public airport and 
shall be allowed 30 days to withdraw 
the property from surplus or to waive 
any future Interest In the property for 
public airport usc. 

(g) The Administrator of the Federal 
Aviation Administration has the sole 
responsibility for enforcing compll· 
ance with the terms and conditions of 
disposal, and for the reformation, cor
rection, or amendment of any disposal 
Instrument and the granting of re
leases and for taking any necessary 
action for recapturing such property 
In accordance with the provisions of 
the Act of October 1, 1949, 63 Stat. 
700, and section 1402tcl of the Federal 
Aviation Act of 1958, 72 Stat. 807 <50 
U.S.C. App. 1622a-1622cl. 

th) In the event title to any such 
property Is revested In the United 
States by reason of noncompliance 
with the terms and condltiollll of dis· 
posal, or other cause, the Admlnlstra; 
tor of the Federal Aviation Adminis
tration shall have accountability for 
the property and shall report the 
property to OSA as excess property In 
accordance with the provisions of 
t 101-4'1.202. 

m Section 23 of ' the Airport and 
Airway Development Act of 1970 <Air· 
port Act of 19'10) Is not applicable to 
the transfer of airports to State and 
local agencies. The transfer of airports 

41 CFR Ch. 101 (7-·1-90 Edition) 

to State and local agencies may be 
made only under section 13(g) of the 
Surplus Property Act of 1944 which is 
continued In effect by the Act. Only 
property which the holding agency de

. termlnes cannot be reported excess to 
GSA for dispo&ltlon under the Act, but 
which. nevertheless, may be made 
available for use by a State or local 
public body for. publtc airport purposes 
without being Inconsistent with the 
Federal program of the holding 
agency, may be conveyed under sec
tion 23 of the Airport Act of 1970. In 
the latter Instance, section 23 may be 
used for the transfer of nonexccss 
land for airport development purposes 
providing that such real property does 
not colllltitute an enUre airport. An 
entire. existing and established airport 
can only be disposed of to a State or 
eligible local government under sec
tion 13<gl of the Surplus Property Act 
of 1944. 
(29 FR 16126, Dec. 3, 1964. a.s a.menclecl at 42 
FR 46305, Sept. 15, 197'1; 48 FR 1301, Jan. 
12. 19831 

111111-·17.3011-3 l'ruperty for use as historic 
monument.. 

<al Under section 203tkl<3J of the 
act, the disposal agency may, In Its dis· 
cretlon, convey, without monetary 
consideration. to any State, political 
subdivision, Instrumentalities thereof. 
or municipality. surplus real and relat
ed personal property for use as a his
toric monument for the benefit of the 
public provided the Secretary of the 
Interior has determined that the prop
erty Is suitable and desirable for such 
use. No property shall be determined 
to be suitable or desirable for use as a 
historic monument except In conform
Ity with the recommendation of the 
Advisory Board on National Parks, 
Historic Sites. Buildings, and Monu
ments. In addition, the disposal 
agency may authorize the use of prop
erty conveyed under subsection 
203<klt3l of the act or the Surplus 
Property Act of 1944, as amended, for 
revenue-producing activities If the Sec
retary of the Interior: 

< 1) Determines that such activities, 
as described In the applicant's pro
posed program of utilization, are com-
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patible with the use of the property 
for historic monument purposes; 

(2) Approves the grantee's plan for 
repair, rehabilitation, restoration, and 
maintenance of the property; 

<3> Approves the grantee's plan for 
financing the repair, rehabilitation, 
restoration, and maintenance of the 
property. The plan shall not be ap
proved unless It provides that all In· 
comes In excess of costs of repair, re
habilitation, restoration, maintenance 
and a specified reasonable profit or 
payment that may accrue to a lessor, 
sublessor, or developer In connection 
with the management, operation, or 
development of the property for reve
nue producing activities shall be used 
by the grantee, lessor, sublessor, or de· 
veloper, only for public historic preser
vation, park, or recreational purposes; 
and 

< 4 > Examines and approves the 
grantee's accounting and financial pro
cedures for recording and reporting on 
revenue-producing activities. 

(b) The disposal agency shall notify 
State and areawide clearinghouses and 
eligible public agencies, In accordance 
with the provisions of 1101-47.303-2, 
that property which ma3• be disposed 
of for use as a historic monument has 
been determined to be surplus. A copy 
of the holding agency's Standard 
Form 118, Report of Excess Real Prop
erty, with accompanying schedules 
shall be transmitted with the copy of 
each such notice when It Is sent to the 
proper regional office of t.he Bureau of 
Outdoor Recreation as provided In 
§ 101-47.303-2(d). 

<c> Upon request, the disposal 
agency shall furnish eligible public 
agencies with an application form to 
acquire real property for permanent 
use as a historic monument and advise 
the potential applicant that It should 
consult with the appropriate Bureau 
of Outdoor Recreation ReRional 
Office early In the process of develop
Ing the application. 

<d> Eligible public agencies shall 
submit the original and two copies of 
the completed appllcatiQn to acquire 
real property for use as a historic 
monument In accordance with the pro
visions of § 101-47.303-2 to the appro
priate Bureau of Outdoor Recreation 
Regional Office which will forward 

one copy of the application to the ap
propriate regional office of the dispos
al agency. After consultation with the 
National Park Service, the Bureau of 
Outdoor Recreation shall promptly 
submit to the disposal agency the de
termination required of the Secretary 
of the Interior under section 203(k)(3) 
of the act for disposal of the property 
for a historic monument and compatl· 
ble revenue-producing activities or 
shall Inform the disposal agency that 
no such recommendation will be sub
mitted. 

<e> UJ:>on receipt of the determlna· 
tlon, the disposal agency may with the 
approval of the head of the disposal 
agency or his designee convey to an el· 
lglble public agency property deter
mined by the Secretary of the Interior 
to be suitable and desirable for use as 
a historic monument for the benefit of 
the public and for compatible revenue· 
producing activities subject to the pro
visions of section 203<kJ<3J of the Act. 

<f> The Secretary of the Interior has 
the responsibility for enforcing com· 
pllance with the terms and conditions 
of disposals; the reformation, correc· 
tlon, or amendment of any disposal In
strument; the granting of releases; and 
any action necessary for recapturing 
such property In accordance with· the 
provisions of section 203(k)(4) of the 
act. Any such action shall be subject 
to the disapproval of the head of the 
disposal agency. 

(g) The Department of the Interior 
shall notify the appropriate GSA re
gional Real Property Division. Public 
Buildings Service. Immediately by 
letter when title to such historic prop
erty Is to be revested In the United 
States for noncompliance with the 
terms and conditions of disposal or for 
other cause. The notification shall cite 
the legal and administrative actions 
that the Department must take to 
obtain Cull title and possession of the 
property. In addition. It shall Include 
an adequate description of the propE'r· 
ty, Including any lmprovementa con· 
structed thereon since the. orlglnnl 
conveyance to the grantee. Upon re
ceipt of a statement from the Depart
ment that title to the property has re
vested, GSA will B.SBume custody and 
accountability or the property. Howev
er, the 11rnntee shall be required to 



provide protection and maintenance of 
the property until such time as the 
title revert.s to the Federal Govern· 
ment, Including the period of any 
notice of Intent to revert. Such protec· 
Uon and maintenance shall, at a mini· 
mum, conform to to the standards pre· 
scribed In 1 101-47.4913. . 
(40 FR 22257. May 22, 1975. as amended at 
49 FR 44472, Nov. 'I, 19841 

ll10l47.S08-I Properly for educational 
and public health purpoaes. 

Cal The head of the disposal agency 
or his designee Is authorized, at his 
discretion: ( 1 l To assign to the Secre· 
tary of the Department of Education 
<ED> for disposal under section 
203(k)(ll of the Act such surplus real 
property, Including buildings, fixtures, 
and equipment situated thereon, as Is 
recommended by the Secretary as 
being needed for school, classroom. or 
other educational use, or <2> to assign 
to the Secretary of Health and Human 
Services <HHS> for disposal under sec· 
Uon 203<kl(l) of the Act such surplus 
real property, Including buildings, fix· 
tures, and equipment situated thereon. 
as Is recommended by the Secretary as 
being needed for use In the protection 
of public health, Including research. 

(b) With respect to real property 
and related personal property which 
may be made available for assignment 
to ED or HHS for disposal under sec
tion 203< k l<l l of the Act for education· 
al or public health purposes, the dis· 
posal agency shall notify eligible 
public agencies, In accordance with the 
provisions of §101-47.303-2, that such 
property has been determined to be 
surplus. Such notice to eligible public 
agencies shall state that any planning 
for an educational or public health 
use, Involved In the development of 
the comprehensive and coordinated 
plan of use and procurement for the 
property, must be coordinated with 
ED or HHS, as appropriate, and that 
an appllc!'otlon form for such use of 
the property and Instructions for the 
preparation and submission of an ap
plication may be obtained from ED or 
HHS. The requirement for educational 
or public health use of the property 
by an eligible public agency will be 
contingent upon the disposal agency's 
approval under Cll, below, of a recom-

mendatlon for assignment of Federal 
surplus real property received from 
ED or HHS and any subsequent trans
fer shall be subJect to the disapproval 
of the head of the disposal agency as 
stipulated under section 203<kl<l l CAl 
or <B> of the Act and referenced in 
paragraph (j l of this section . 

<c> With respect to surplus real prop
erty and related personal property 
which may be made available for as
signment to either Secretary for dis· 
posal under section 203<k )( l> of the 
Act for educational or public health 
purposes to nonprofit Institutions 
which have been held exempt from 
taxation under section 50 l<c)(3 l of the 
Internal Revenue Code of 1954 <26 
U.S.C. 50l<cH3ll, ED or HHS may 
notify eligible nonprofit Institutions, 
In accordance with the provisions of 
t IOI-47.303-2<el, that such property 
has been determined to be surplus. 
Any such notice to eligible nonprofit 
lnstltutlonli shall state that any re· 
qulrement for educational or public 
health use of the property should be 
coordinated with the public agency de· 
clarlng to the disposal agency an 
Intent to develop and submit a com· 
prehenslve and coordinated plan of 
use and procurement for the property. 
The requirement for educational or 
public health use of the property by 
an eligible nonprofit Institution will be 
contingent upon the disposal agency's 
approval, under paragraph m of this 
section, or an assignment recommen
dation received from ED or HHS and 
any subsequent transfer shall be sub
Ject to the disapproval of the head or 
the disposal agency as stipulated 
under section 203<k )( ll <A> or !B l or 
the Act and referenced In (j) below. 

<d> ED and HHS shall notify the dis
posal agency within 20-calendar days 
after the date of the notice of de term I· 
nation of surplus If It has an eligible 
applicant Interested In acquiring the 
property. Whenever ED or HHS has 
notified. the disposal agency within 
the said 20-calendar day period of a 
potential educational or public health 
requirement for the property, ED or 
HHS shall submit to the disposal 
agency within 25-calendar days after 
the expiration of the 20-calendar day 
period, a recommendation for assign
ment of the property, or shall Inform 
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the disposal agency, within the 25-cal
endar day period, that a recommenda
tion wlll not be made for assignment 
of the property. 

<e> Whenever an eligible public 
agency has submitted a plan of use for 
property for an educational or public 
health requirement, In accordance 
with the provisions of 1101-47.303-2, 
the disposal agency shall transmit two 
copies of the plan to the regional 
office of ED or HHS as appropriate. 
ED or HHS shall submit to the dispos
al agency, within 25-calendar days 
after the date the plan Is transmitted, 
a recommendation for assignment of 
the property to the Secretary of ED or 
HHS, or shall Inform the disposal 
agency, within the 25-calendar day 
period, that a recommendation will 
not be made tor assignment of the 
property to ED or HHS as appropri
ate. 

<C> Any assignment recommendation 
submitted to the disposal agency by 
ED or HHS shall set forth complete 
Information concerning the education
al or public health use, Including: 0 l 
Identification of the property, (2) the 
name of the applicant and the size and 
nature of Its program, <3 l the speclrlc 
use planned, <4> the Intended public 
benefit allowance, <5> the estimate of 
the value upon which such proposed 
allowance Is based. and, <6> If the acre
age or value of the property exceeds 
the standards established by the Sec
retary, an explanation therefor. ED or 
HHS shall furnish to the holding 
agency a copy of the recommendation, 
unless the holding agency Is also the 
disposal agency. 

(g) Holding agencies shall cooperate 
to the fullest extent possible with rep
resentatives of ED or HHS In their In· 
spectlon of such property and In fur
nishing Information relating thereto. 

<hl In the absence of an assignment 
recommendation from ED or HHS 
submitted pursuant to 1101-47.308-4 
<dl or <el, and received within the 25· 
calendar day time limit specified 
therein, the disposal agency shall pro
ceed with other disposal action. 

<ll If, after considering other uses 
for the property, the disposal agency 
approves the assignment recommenda
tion from ED or HHS, It shall assign 
the property by letter or other docu-

ment to the Secretary of ED or HHS 
as appropriate. If the recommendation 
Is disapproved, the dlsposal agency 
shall likewise notify the appropriate 
Department. The disposal agency shall 
furnish to the holding agency a copy 
of the assignment, unless the holding 
agency Is also the disposal agency. 

(j) Subsequent to the receipt of the 
disposal agency's letter of assignment, 
ED or HHS shall furnish to the dispos
al agency a Notice of Proposed Trans· 
fer In accordance with section 
203<k>O> <A> or CB> of the Act. If the 
disposal agency has not disapproved 
the proposed transfer within 30-allen
dar days of the receipt of the Notice of 
Proposed Transfer, ED or HHS may 
proceed with the transfer. 

<k> ED or HHS shall furnish the 
Notice ot Proposed Transfer within 35-
calendar days after the disposal agen
cy's letter of assignment and shall pre
pare the transfer documents and take 
all necessary actions to accomplish the 
transfer within 16-calendar days after 
the expiration of the 30-calendar day 
period provided for the disposal 
agency to conslde~ the notice. ED or 
HHS shall furnish the disposal agency 
two conformed copies of deeds, lea.~es 
or other Instruments conveying the 
property under section 203(kl( U <A> or 
<B> of the Act and all related docu
ments containing restrictions or condi
tions regulating the future use, main
tenance or transfer of the property. 

{() ED or HHS, as appropriate. has 
the responsibility for enforcing com
pliance with the terms and conditions 
of transfer; for the reformation, cor· 
rectlon, or amendment of any transfer 
Instrument; for the granting of re
leases: and for the taking of any neces
sary actions for recapturing such prop
erty In accordance with the provisions 
of section 203<k><4) of the Act. Any 
such action shall be &ubJect to the dis· 
approval of the head of the disposal 
agency. Notice to the head of the dis
posal agency by ED or HHS of any 
action proposed to be taken shall Iden
tify the property affected, set forth In 
detail the propo.qed action, and state 
the reasons therefor. 

<m> In each case of reposses.~lon 
under a terminated lease or reversion 
of title by reason of noncompliance 
with the terms or conditions of sale or 
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other cause, ED or HHS shall, at or 
prior to such repossession or reversion 
of title, provide the appropriate GSA 
regional office with an accurate de· 
scription of the real and related per· 
.sonal property Involved. Standard 
Fonn 118, Report of Excess Real Prop
erty, and the appropriate schedules 
shall be used for this purpose. Upon 
receipt of advice from ED or HHS that 
such property has been repossessed or 
title has reverted, GSA will assume 
custody of and accountability Cor the 
property. However, the grantee shall 
be required to provide protection and 
maintenance for the property until 
such time as the title reverts to the 
Federal Government, Including the 
period of· any notice of Intent to 
revert. Such protection and mainte
nance shall, at a minimum, confonn to 
the standards prescribed In § 101-
47.4913. 
149 FR 3465, Jan. 27. 19641 

11101-~7.308-5 Property for use as ahrlne», 
memorials, or for religious purpose11. 

<a> Surplus military chapels shall be 
segregated from other buildings, and 
shall be disposed of Intact, separate 
and apart from the land, for use off· 
site as shrines, memorials, or for reli
gious purposes, except In cases In 
which the chapel Is located on surplus 
Government-owned land and the dis
posal agency detennlnes that It may 
properly be used In place, In which 
cases a suitable area of land may be 
set aside for such purposes, and sold 
with the chapel. 

<1 > Application. Applications for the 
purchase of surplus chapels for use 
off-site or tor use In-place shall be so
licited by public advertising. All appll· 
cations received In response to adver· 
tislng shall be submitted to the Chief 
of Chaplains of the service which had 
jurisdiction over the property during 
the period of Government use thereof 
for military purposes and shall be dis· 
posed of In accordance with his recom
mendation. If no recommendation Is 
received from the Chief of Chaplains 
within 30 days from the date of such 
submission, the disposal agency may 
select the purchaser on the basis of 
the needs of the applicants and the 
best Interests of the community to be 
served. If no application Is received Cor 

41 CFK Ch. 101 {7-1-YO l:dition) 

transfer of the property Cor shrine, 
memorial, or religious uses, the Chief 
of Chaplains shall be notified accord
Ingly, and disposal of the property 
shall be held In abeyance for a period 
not to exceed 60 days thereafter to 
afford additional time for the flllng or 
applications. If no such application Is 
received during the extended period, 
the property may be disposed of for 
uses other than shrine, memorial, or 
religious purposes pursuant to other 
applicable provisions or this subpart. 

<2> Sale price. The sale price of the 
chapel shall be a price equal to Its ap
praised fair market value In the light 
of conditions Imposed relating to Its 
future use and the estimated cost of 
removal, where required. The sale 
price of the land shall be a price equal 
to the appraised fair market value of 
the land based upon the highest and 
best use of the land at the time of the 
disposal. 

<3> Conditions o/ transter. All chap
els disposed of pursuant to the author· 
lty of this section shall be transferred 
subject to the condition that during 
the useful life thereof they be main· 
tained and used as shrines, memorials, 
or fonrellglous purposes and not for 
any commercial, Industrial, or other 
secular use; and that In the event a 
transferee falls to maintain and use 
the chapel for such purposes there 
shall become due and payable to the 
Government the difference between 
the appraised fair market value of the 
chapel, as of the date of the transfer, 
without restrictions on Its use, and the 
price actually paid. Where the land on 
which the chapel Is located Is sold 
with the chapel. no conditions or re
strictions on the use of the land shall 
be Included In the deed. · 

(4) Reletue 0/ restricUons. The dis· 
posal agency may release the condi
tions of transfer without payment of a 
monetary consideration upon a deter· 
mlnatlon that the property no longer 
serves the purpose for which It was 
transferred or that such release will 
not prevent accomplishment of the 
purpose for which the property was 
transferred. Such detennlnatlon shall 
be In writing, shall state the facts and 
circumstances Involved, and shall be 
preserved In the files of the disposal 
agency. 
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(b) Notwithstanding the provisions 
of this §101-4'1.308-6, a chapel and un
derlying land that Is a component unit 
of a larger parcel of surplus real prop
erty recommended by the Secretary of 
Health, Education, and Welfare as 
being needed for educational or public 
health purposes, may be included in 
an assignment of such property, when 
so recommended by the Secretary, for 
disposal subJect to the condition that 
the Instrument of conveyance shall re
quire that during the useful life of the 
chapel It shall be maintained and used 
by the grantee as a shrine, memorial, 
or for religious purposes. 

11101-47.308-G Property ror housing and 
related facilities. 

<a> Under section 414<a> of the Hous
Ing and Urban Development Act of 
1969, as amended <40 U.S.C. 484b), the 
disposal agency may, In Its discretion, 
transfer <assign> surplus real property 
to the Secretary of Housing and 
Urban Development or to the Secre
tary of Agriculture acting through the 
Farmers Home Administration 
<FmHA> at the request of either, for 
sale or lease by the appropriate Secre
tary at Its fair value for use In the pro
vision of housing to be occupied pre
dominantly by families or Individuals 
of low or moderate Income and for re
lated public commercial or Industrial 
facilities approved by the appropriate 
Secretary. 

<bl Upon receipt of the notice of de· 
termination of surplus (§ 101-47.204-
l<aH, HUD or FmHA may solicit appli
cations from eligible applicants. 

<c> HUD or FmHA shall notify the 
disposal agency within 20 calendar 
days after the date of the notice of de
termination of surplus If It Is able to 
Interest an eligible applicant In acquir
Ing the property under section 414<a> 
of the 1969 HUD Act, as amended. 

< d l Both holding and disposal agen
cies shall cooperate, to the fullest 
extent possible, with representatives 
of HUD or FmHA In their Inspection 
of such property and In furnishing In
formation relating thereto. 

<e> HUD or FmHA shall advise the 
disposal agency and request transfer 
of the property for disposition under 
section 414<a> of the 1969 HUD Act, as 
amended, within 26 calendar days 

after the expiration of the 20-calen
dar-day period specllled In G 101-
4'l.308-6(c). 

(f) Any request submitted by HUD 
or FmHA pursuant to tl01-4'l.308-
6<e> shall set forth complete Informa
tion concerning the Intended use, In
cluding: 

H > Identification of the property; <2> 
a summary of the backnound of the 
proposed proJect, Including a map or 
plat of the property; <3> whether the 
property Is to be sold or leased to a 
public body or to an entity other than 
a public body which will use the land 
In connection with the development of 
housing to be occupied predominantly 
by families or Individuals of low and 
moderate Income, assisted under a 
Federal housing assistance program 
administered by the appropriate Sec
retary or under a State or local pro
gram found by the appropriate Secre
tary to have the snme general purpose. 
and related public commercial or In· 
dustrlal facilities approved by the ap
propriate Secretary; <4> HUD's or 
FmHA's best estimate of the fair value 
of the property and the price at which 
It will be sold by HUD or FmHA; <5> 
how the property Is to be used <I.e .. 
single or multifamily housing units. 
the number of housing units proposed. 
types of facilities, and the estimated 
cost of construction>; <6 l an estimate 
as to the dates construction will be 
started and completed; and <7> what 
reversionary provisions will be lnclud· 
ed In the deed or the termination pro
visions that will be Included In the 
lel\.~e. It Is suggested that thl11 Informa
tion, except for the map or plat of the 
property, be furnished In the body of 
the letter transfer request signed by 
the Secretary of Housing and Urban 
Development or the Secretary of Agri
culture or his designee. 

The above data will be used by GSA In 
preparing and submitting a statement 
relative to the proposed transaction to 
the Senate Committee on Governmen
tal Affairs and the House Committee 
on Government Operations prior to 
the transfer of the property to HUD 
orFmHA. 

<g> In the absence of a notice under 
paragraph <c> of this section or a re· 
quest under paragraph <el of this sec· 

729 
'•ll--··~· 



Uon, the disposal agency shall proceed 
with the appropriate disposal action. 

thl If, after considering other uses 
for the property, the disposal agency 
determines that the property should 
be made available to HUD or FmHA 
under section 414tal of the 1969 HUD 
Act, as amended, It shall transfer the 
property to the appropriate agency 
upon Its request. 

til The transferee agency shall bear 
the costs of any out-of-pocket ex
penses necessary to accomplish the 
transfer of the property, such as sur
veys, fencing, security, etc., of the re· 
malnlng property or otherwise. In ad· 
dltlon, the transferee agency shall be 
responsible for any protection and 
maintenance expenses after the prop
erty Ia transferred to the agency. 

<J> The disposal agency, If It ap
proves the request, shall transfer the 
property by letter or other document 
to HUD or FmHA for disposal under 
section 414ta) or the 1969 HUD Act, as 
amended. If the request is disap
proved, the disposal agency shall so 
notify the appropriate Secretary. The 
disposal agency shall furnish the hold
Ing agency a copy of the transfer or 
notice of disapproval. 

tkl The transferee agency shall pre
pare the disposal document and take 
all other actions necessary to accom
plish the disposition of the property 
under section U4<al of the 1969 HUD 
Act, as amended, within 120 calendar 
days after the date of the transfer of 
the property to the agency. 

<ll If any property conveyed under 
section 414<al of the 1969 HUD Act, as 
amended, to an entity other than a 
public body Is used for any purpose 
other than the purpose for which It 
was sold or leased within a period of 
30 years of the conveyance, It shall 
revert to the United States tor, In the 
case of leased property, the lease shall 
terminate) unless the appropriate Sec
retary and the Administrator of Gen
eral Services, after the expiration of 
the first 20 years or such period, ap
prove the use of the property for such 
other purpose. 

tml The transferee agency shall fur
nish the disposal agency two con
formed copies of deeds, leases, or 
other Instruments conveying property 
under section 414tal of the 1969 HUD 
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Act, as amended, and related docu
ments containing reservations, restric
tions, or conditions regulating the 
future use, maintenance, or transfer of 
the property. 

t nl In each case of reversion of title 
by reason of noncompliance with the 
terms and conditions of salt: or other 
cause, HUD or FmHA shall, prior to or 
at the time of such reversion, provide 
GSA with an accurate description of 
the real and related personal property 
Involved. Standard Form 118, Report 
of Excess Real Property, and the ap
propriate schedules shall be used for 
this purpose. Upon receipt of advice 
from HUD or FmHA that title has re
verted, GSA will assume accountabil
Ity therefor. 

!47 FR 37176, Aua. 25, 19821 

1101-17.308--7 Property ror use aa public 
park or recreation areaa. 

lal The head of the disposal agency 
or his designee Is authorized, In his 
dil;cretlon, to assign to the Secretary 
of the Interior for disposal under sec
tion 203!kll2l of the Act for public 
park or recreation purposes, such sur
plus real property. Including buildings, 
fixtures, and equipment situated 
thereon, as Is recommended by the 
Secretary as being needed for use as a 
public park or recreation area for dis
posal by the Secretary to a State, po
litical subdivision, Instrumentalities 
thereof, or municipality. 

(bl The disposal agency shall notify 
established State and regional or met· 
ropolltan clearinghouses and eligible 
public agencies, In accordance with the 
provisions of t 101-4'1.303-2, that prop
erty which may be disposed of for use 
as a public park or recreation area has 
been determined to be surplus. There 
shall be transmitted with the copy of 
each such notice, when sent to the 
proper field office of the Bureau of 
Outdoor Recreation, a copy of the 
holding agency's Report of Excess 
Real Property (Standard Form 118. 
with accompanying schedules). 

<c> An application form to acquire 
property for permanent use as a public 
park or recreation area and Instruc
tions for the preparation of the appli
cation shall be furnished by the De
partment of the Interior upon request. 
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<d> The Department of the Interior 
shall notify the disposal agency within 
20 calendar days after the date of the 
notice of determination of surplus If It 
has an eligible applicant Interested In 
acquiring the property under section 
203<k>C2) of the Act. 

(e) Holding agencies shall cooperate 
to the fullest extent possible with rep
resentatives of the Department of the 
Interior In their Inspection of such 
property and In furnishing Informa
tion relating thereto. 

(f) The Department of the Interior 
shall advise the disposal agency and 
request assignment of the property for 
disposition under section 203< k ><2> of 
the Act, as amended, within 25 calen
dar days after the expiration of the 
20-calendar-day period specified In 
paragraph (d) of this section. 

(g) Any recommendation submitted 
by the Department of the Interior 
pursuant to paragraph en of this sec
tion shall set forth complete Informa
tion concerning the plans for use of 
the property as a public park or recre
ation area, Including 0 > Identification 
of the property, <2> the name of the 
applicant. <3> the speclCic use planned. 
and <4> the Intended public benefit al
lowance. A copy of the application to
gether with any other pertinent docu
mentation shall be submitted with the 
recommendation. 

Ch) In the absence of a notice under 
paragraph Cd> of this section or a re· 
quest under paragraph en of this sec
tion, the disposal agency shall proceed 
with the appropriate disposal action. 

(I) If, after considering other uses 
for the property, the disposal agency 
approves the assignment recommenda
tion from the Department of the Inte
rior. It shall assign the property by 
letter or other document to the Secre
tary of the Interior. lf the recommen
dation Is disapproved. the disposal 
agency shall likewise notify the Secre
tary. The disposal agency shall fur
nish to the holding agency a copy of 
the assignment, unless the holding 
agency Is also the disposal agency. 

<J> Subsequent to the receipt of the 
disposal agency's letter of assignment, 
the Secretary of the Interior shall fur
nish to the disposal agency a Notice of 
Proposed Transfer, In accordance with 
section 203CkH2><A> of the Act. If the 

disposal agency has not disapproved 
the proposed transfer within 30-calen· 
dar days of the receipt of the Notice of 
Proposed Transfer, the Secretary may 
proceed with the transfer. 

Ck> The disposal agency may, where 
appropriate, make the assignment sub
Ject to the Department of the Interior 
requiring the applicant to bear the 
cost of any out-of-pocket expenses 
necessary to accomplish the transfer 
of the property, such as surveys, fenc
Ing, security of the remaining proper· 
ty or otherwise. 

()) In the absence of the notice of 
disapproval by the disposal agency 
upon expiration of the 30-day period. 
or upon earlier advice from the dispos
al agency of no obJection to the pro
posed transfer, the Department of the 
Interior may place the applicant in 
possession of the property as soon as 
practicable In order to minimize the 
Government's expense of protection 
and maintenance of the property. As 
of the date of assumption of posses
sion of the property, or the date of 
conveyance, whichever occurs first. 
the applicant shall assume responsibil
Ity for care and handling and all risks 
of loss or damage to the property, and 
shall hnve all obligations and llabil· 
I ties of ownership. 

<m> The Department of the Interior 
shall furnish the Notice of Proposed 
Transfer within 35-calendar days after 
the disposal aRency's letter of assign
ment and shall take all necessary ac
tions to accomplish the transfer 
within 15-calendar days after the expi
ration of the 30-calendar day period 
provided for the disposal agency to 
consider the notice. 

<n> The deed of conveyance of any 
surplus real property transferred 
under the provision of section 
202<k><2> of the Act shall provide that 
all such property be used and- main
tained for the purpose for which It 
was conveyed In perpetuity, and that 
in the event that such property ceases 
to be used or maintained for such pur
pose during such period, all or any 
portion of such property shall In Its 
then existing condition. at the option 
of the United States, revert to the 
United States and may contain such 
additional terms. reservations, restrlc· 
tlons. and conditions as may be deter· 
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mined by the Secretary of the Interior 
to be necessary to safeguard the Inter· 
est of the United States. 

Co) The Department of the Interior 
shall furnish the disposal agency two 
conformed copies of deeds, leases, or 
other lflBtruments conveying property 
under section 203CklC2l of the Act and 
related 'documents containing reserva· 
tloflB, restrictions, or condltloflB regu. 
latlng the future use, maintenance or 
transfer of the property. 

Cp> The Secretary of the Interior has 
the respol181blllty for enforcing com· 
pllance with the terma and conditions 
of transfer; the reformation, correc
tion, or amendment of any tr&flBfer In· 
strument; the granting of releases; and 
any necessary actloflB for recapturing 
such property In accordance with the 
provisions of section 202< k )( 4 > of the 
Act. Any such action shall be subject 
to the disapproval of the head of the 
disposal agency. Notice to the head of 
the disposal agency by the Secretary 
of any action proposed to be taken 
shall Identify the property affected, 
set forth In detail the proposed action, 
and state the reasol18 therefor. 

Cq) The Department of the Interior 
shall notify the appropriate GSA re
gional otflce Immediately by letter 
when title to property transferred for 
use as a public park or recreation area 
Is to be revested In the United States 
for noncompliance with the terma or 
conditions of disposal or for other 
cause. The notification shall cite the 
legal and administrative actiol18 that 
the Department must take to obtain 
full title and possession of the proper· 
ty, In addition, It shall Include an ade· 
quate description of the property, In· 
eluding any Improvements constructed 
thereon since the original conveyance 
to .the grantee. Upon receipt of a state· 
ment from the Department that title 
to the property has revested, GSA will 
assume custody of and accountability 
for the property. However, the grantee 
shall be required to provide protection 
and maintenance for the property 
until such time as the title reverts to 
the Federal Government, Including 
the period of any notice of Intent to 
revert. Such protection and malnte· 
nance shall, at a minimum, conform to 
the standards prescribed In 1101-
47.4913. 

(J8 I''H 9778, May 28. 1911, uamended at 49 
t'R 3467, Jan. 27, 19841 

Ill 01-47.308-11 l'ruperty fur displaced per-
auna. 

Cal Pursuant to section 218 of the 
Uniform Relocation Assistance and 
Real Property Acquisition Policies Act 
of 1970, the disposal agency Is author· 
lzed to transfer surplus real property 
to a State agency, as hereinafter pro
vided, for the purpose of providing re· 
placement housing under title II of 
this Act for persoflB who are to be dis· 
placed by Federal or federally assisted 
projects. 

Cb) Upon receipt of the notice of sur· 
plus determination <§ 101-47.204-Ha)), 
any Federal agency having a require· 
ment for such property for housing 
for displaced persoflB may solicit appll
catloflB from eligible State agencies. 

(C) Federal agencies shall notify the 
disposal agency within 20 calendar 
days after the date of the notice of de· 
termination of surplus If It Is able to 
Interest an eligible State agency In ac· 
qulrlng the property under section 
218. 

Cdl Both holding and disposal agen· 
cles shall cooperate, to the fullest 
extent possible, with Federal and 
State agency representatives In their 
il18pectlon of such property and In fur· 
nlshlng Information relating thereto. 

(e) The Interested Federal agency 
shall advise the disposal agency and 
request traflBfer of the property to the 
selected State agency under section 
218 within 25 calendar days after the 
expiration of the 20-calendar-day 
period specified In 1101-47.308-8Cc). 

({) Any request submitted by a Fed· 
era! agency pursuant to § 101-47.308-
8Ce) shall be In the form of a letter ad· 
dressed to the appropriate GSA re· 
glonal ofCice and shall set forth the 
following Information: 
· (1) Identification of the property by 
name, location, and control number; 
(2) a request that the property be 
traflBferred to a specific State agency 
Including the name and address and a 
copy of the State agency's application 
or proposal; (3) a certification by the 
appropriate Federal agency official 
that the property Is required for hous· 
lng for displaced persol18 pursuant to 
section 218, that all other optloflB au· 
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thorlzed under title II of the Act have 
been explored and replacement hous
ing cannot be round or made available 
through those channels, and that the 
Federal or federally assisted proJect 
cannot be accomplished unless the 
property Is made available for replace
ment housing: <4> any special tenns 
and conditions that the Federal 
agency desires to Include In convey
ance Instruments to Insure that the 
property Is used for the Intended pur
pose; <6) Identification by name and 
proposed location of the Federal or 
federally assisted proJect which is cre
ating the requirement: <6) purpose of 
the proJect; <7 > citation of enabllng 
legislation or authorization for the 
proJect when appropriate; <8> a de
tailed outline of steps taken to obtain 
replacement housing for displaced per
sons e.s authorized under title II of the 
Act; and <9> arrangements that have 
been made to construct replacement 
housing on the surplus property and 
to Insure that displaced persons will be 
provided housing In the development. 

<g> In the absence of a notice under 
§ 101-47.308-8<c> or n request under 
§ 10l-47.308-8<e>. the disposal agency 
shall proceed with the appropriate dis
posal action. 

<h> It, after considering other uses 
for the property, the disposal agency 
determines that the property should 
be made available for replacement 
housing under section 218, It shall 
transfer the property to the designat
ed State agency on such terms and 
conditions as will protect the Interest 
of the United States, Including the 
payment or the agreement to pay to 
the United States all amounts received 
by the State agency from any sale, 
lease, or other disposition of the prop· 
erty for such housing. The sale, lease, 
or other disposition or the property by 
the State agency shall be at the fair 
market value as approved by the dis
posal agency, unless a compelling Jus
tification Is offered for disposal of the 
property at less than fair market 
value, In which event the disposal may 
be made at such other value as Is ap
proved by the disposal agency. 

m The State agency shall benr the 
costs or any out-of -pocket expenses 
necessary to accomplish the tram;fer 
or the property, such as costs of sur-

veys, fencing, or security of the re
maining property. 

<J) The disposal agency, If It ap
proves the request, shall transfer the 
property to the designated State 
agency. It the request Is disapproved. 
the disposal agency shall notify the 
Federal agency requesting the trans
fer. The disposal agency shall furnish 
the holding agency a copy or the 
transfer or notice or disapproval, and 
the Federal agency requesting the 
transfer a copy or the transfer when 
appropriate. 

(36 FR 11439, June 12, 19711 

11101-47.308-9 Property ror correctional 
facility use. 

<a> Under section 203<p>U> or the 
Act, the head of the disposal agency or 
designee may. In his/her discretion. 
convey, without monetary consider
ation, to any State, or to those govern· 
mental bodies nlUTled therein, or to 
any political subdivision or Instrumen
tality thereof, surplus real and related 
personal property for correctional fa· 
clllly usc, provided the Attorney Gen
eral has determined that the property 
Is required for correctional facility usc 
and has approved an appropriate pro
~ram or project for the care or reha· 
billtatlon of criminal offenders. 

<bl The disposal agency shall pro
vide prompt notification to the Office 
of Justice Programs (QJPl. Depart
ment of Justice <DOJl or the availabil
Ity of surplus properties. Included In 
the notification to OJP will be a copy 
of the holding agency's Standard 
Form 118, Report of Excess Real Prop
erty, with accompanying schedules; 

<c> With respect -to real property and 
related personal property which may 
be made available for disposal under 
section 203<p)( ll or the Act for correc
tional facility purposes, OJP shall 
convey notices of availability or prop· 
ertles to the appropriate State and 
local pu bile agencies. Such notice shall 
state that any planning for correction· 
al facility use Involved In the ,develop
ment of a comprehensive and coordl· 
nated plnn of use and procurement for 
the property must be coordinated ami 
approved by the OJP and that an ap
plication form for such use of the 
property and Instructions for the prep-



aratlon and submission of an applica
tion may be obtained from OJP. The 
requirement for correctional facUlty 
use of the property by an eligible 
public agency will be contingent upon 
the disposal agency's approval under 
paragraph (g) of this section of a de
ternllnaUon by DOJ that Identifies 
surplus property required for correc· 
tiona! facility use under an appropri
ate program or project for the care of 

. rehabilitation of criminal oft enders. 
Cdl OJP shall notifY the disposal 

agency within 20 calendar days after 
the date of the notice of determlna· 
Uon of surplus I! there Is an eligible 
applicant Interested In acquiring the 
property. Whenever OJP has notified 
the disposal agency within the said 20 
calendar-day period of a potential cor
rectional facility requirement !or the 
property, OJP shall submit to the dis· 
posal agency within 25 calendar days 
after the expiration of the 20 calen
dar-day period, a determination lndl· 
eating a requirement for the property 
and approving an appropriate program 
or project for the care or rehabilita
tion of criminal offenders, or shall 
Inform the disposal agency, within the 
25 calendar-day period, that the prop· 
erty will not be required for correc
tional facility use. 

Ce) Any determination submitted to 
the disposal agency by DOJ shall set 
forth complete lnrormation concern· 
lng the correctional facility use, In· 
eluding: 

(1 l Identification of the property, 
C2l Certification that the property Is 

required for correctional facility use, 
C3l A copy of the approved appllca· 

tlon which defines the proposed plan 
of use, and 

C4l The environmental impact of the 
proposed correctional facility. 

<fl Both holding and disposal agen· 
cies shall cooperate to the fullest 
extent possible with Federal and State 
agency representatives In their Inspec
tion of such property and In furnish· 
lng Information relating thereto. 

< g l If, after considering other uses 
for the property, the disposal agency 
approves the determination by DOJ, It 
shall convey the property to the ap· 
proprlate grantee.. If the determina
tion Is disapproved, or In the absence 
of a determination from DOJ submit· 

ted pursuant to §101-47.308-DCdl, and 
received within the 25 calendar-day 
time limit specified therein, the dis· 
posal agency shall proceed with other 
disposal action. The disposal agency 
shall notify OJP 10 days prior to any 
announcement of a determination to 
either approve or disapprove an appll· 
cation for correctional purposes and 
shall furnish to OJP a copy of the con· 
veyance documents . 

<hl The deed of conveyance of any 
surplus real property transferred 
under the provisions of section 
203CplCl) of the Act shall provide that 
all such property be used and main· 
talned for the purpose for which It 
was conveyed In perpetuity and that In 
the event such property ceases to be 
used or maintained for such purpose 
during such period, all or any portion 
of such property shall In Its then ex. 
istlng condition, at the option of the 
United States, revert to the United 
States and may contain such addition· 
al temlS, reservations, restrictions. and 
conditions as may be determined by 
the Administrator of General Services 
to be necessary to safeguard the Inter
est of the United States. 

m The Administrator of General 
Services has the responsibility for en· 
forcing compliance with the temlS and 
conditions of disposals; the reforma· 
tlon, correction, or amendment of any 
disposal Instrument; the granting of 
releases; and any action necessary for 
recapturing such property In accord· 
ance with the provisions of section 
203Cp)C3l of the Act. 

(jl The OJP will notify GSA upon 
discovery of any Information Indicat
Ing a change In use and, upon request, 
make a redetermination or continued 
appropriateness of the use of a trans· 
f erred property. 

( k l In each case of repossession 
under a reversion of title by reason of 
noncompliance with the terms of the 
conveyance documents, GSA will 
assume custody of and accountability 
for the property. However, the grantee 
shall be required to provide protection 
and maintenance for the property 
until such time as the title reverts to 
the Federal Government, Including 
the period of any notice or Intent to 
revert. Such protection and mainte
nance shall, at a minimum, conform to 
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the standards prescribed In § 101-
47.4913. 

(52 FR 9832, Mar. 27, 19871 

§ 101-47.:109 DlspoRal or leases, permltR,II· 
eenses, and similar lnslrumenll!. 

The disposal agency may, subject to 
such reservations, restrictions, and 
conditions, If any, as the dlsp!>sal 
agency deems necessary properly to 
protect the Interests of the United 
States against liability under a lease, 
permit, license, or similar Instrument: 

<a> Dispose of the lease or other In
strument subject to assumption by the 
transferee of the obligations In the 
lease or other Instrument unless a 
transfer Is prohibited by the terms of 
the lease or other Instrument; or 

<b> Tennlnate the lease or other In
strument by notice or negotiated 
agreement; and 

<c> Dispose of any surplus Govern
ment-owned Improvements located on 
the premises In the following order by 
any one or more of the following 
methods: 

<1 l By disposition of all or a portion 
thereof to the transferee of the tease 
or other Instrument <not applicable 
when the lease or other Instrument Is 
terminated>; 

<2l By disposition to the owner of 
the premises or grantor of a sublease. 
as the case may be, <I> In full satisfac
tion of a contractual obligation of the 
Government to restore the premises. 
or <II) In satisfaction of a contractuAl 
obligation of tile Government to re
store the premises plus the payment 
of a money consideration to the Gov
ernment by the owner or grantor, as 
the case may be, that Is fair and rea
sonable under the circumstances, or 
<llll In satisfaction of a contractual ob
ligation of the Government to restore 
the premises plus the payment by the 
Government to the owner or grantor. 
as the case may be. of a money consid
eration that Is fair and reasonable 
under the circumstances; or 

<3) By disposition for removal from 
the premises. 
Provided, That any negotiated dispos
als shall be subject to the applicable 
provisions of §§ 101-47.304-9 and 101-
47.30-12. The cancellation of the Gov
ernment's restoration obligations In 

return for the conveyance of the Gov
ernment-owned Improvements to the 
lessor Is considered a settlement of a 
contractual obligation rather than a 
disposal of surplus real property and. 
therefore, Is not subJect to the provi
sions of n 101-47.304-9 and 101-
47.304-12. 
(29 FR 18128, Dec. 3, 1984. M amended at 31 
FR 18'780, Dec. 31, 19661 

11101-47.310 Disposal or structures and 
lmprovemenla on (:overnm~nt-owned 
land. 

In the case of Government-owned 
land. the disposal agency may dispose 
of structures and Improvements with 
the land or separately from the land: 
Provtded, That prefabricated movable 
structures such as Butler-type storage 
warehouses, and quonset huts, and 
housetrallers <with or without under 
carriages) reported to GSA with the 
land on which they are located, may, 
In the discretion of GSA, be designat
ed for disposal as personal property 
Cor off-site use. 

11101-47.:111 Dlspo"al or ruldual personnl 
property. 

<a> Any related personal property re
ported to GSA on Standard Form 118 
which Is not disposed of by GSA as re
lated to the real property, shall be des
Ignated by GSA for disposal as person
al property. 

<b> Any related personal property 
which 111 not disposed of by the hold· 
lng agency, pursuant to the authority 
contained In 1101-47.302, or authority 
otherwise delegated by the Admlnls· 
trator of General Services as related 
to the reP.! property. shl!ll be disposed 
of under the applicable provisions of 
Part 101-45. 

0 101-47.312 Non-Ftderal Interim use or 
property. 

<al A lease or pennlt may be granted 
by the holding agency with the ap
proval or the disposal agency, Cor non
Federal Interim use or surplus proper
ty; Provided, That such .lease or 
permit shall be for a period not ex· 
ceedlng 1 year and shall be made revo· 
cable on not to exceed 30 days' notice 
by the disposal agency: And provided 
further, That the use and occupancy 
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will not Interfere with, delay, or retard 
the disposal of the property. In such 
cases, an Immediate right of entry to 
such property may be granted pending 
execution of the formal lease or 
permit. The lease or permit shall be 
for a money consideration and shall be 
on such other terms and conditions as 
are deemed appropriate to properly 
protect the Interest of the United 
States. Any negotiated lease or permit 
under this section shall be subject to 
the applicable provisions of II I 01-
4'1.304-9 and 101-4'1.304-12, except 
that no explanatory statement to the 
appropriate committees of the Con· 
gre.ss need to be prepared with respect 
to a negotiated lease or permit provld· 
lng for an annual net rental of 
$100,000 or less, and termination by 
either part on 30 days' notice. 

lbl [Reserved] 
164 FR 41245, Ocl. e. 19891 

11101-17.313 ~aaemenl•. 

II 101-17.313-1 Disposal of easements to 
owner or servient estate. 

The disposal agency may dispose or 
an easement to the owner of the land 
which Is subject to the easement when 
the continued use, occupancy, or con· 
trol of the easement Is not needed for 
the operation, production, use, or 
maintenance of property owned or 
controlled by the Government. A de· 
termination shall be made by the dis
posal agency as to whether the dispos
al shall be with or without consider
ation to the Government on the basis 
of all the circumstances and factors In
volved and with due regard to the ac
quisition cost of the easement to the 
Government. The extent of such con
sideration shall be regarded as the ap
praised fair market value of the ease
ment. The disposal agency shall docu
ment the circumstances and factors 
leading to such determination and 
retain such documentation In Its flies. 

11101-17.313-2 Grants of easements In or 
over Government property. 

The disposal agenoy may grant ease
ments In or over real property on ap· 
proprlate terms and conditions: Pro
vtded, That where the disposal agency 
determines that the granting of such 
easement decreases the value of the 

property, the granting of the ease
ment shall be for a consideration not 
less than the amount by which the 
fair market value of the property Is 
decreased. 

11101-47.314 Compliance. 

11101-17.314-1 General. 
Subject to the provisions or t 101-

4'l.314-21al, requiring referral of crimi
nal matters to the Department or Jus
tice, each disposal agency shall per
form such Investigatory functions as 
are necessary to Insure compliance 
with the provisions of the Act and 
with the regulations, orders, direc
tives, and policy statements of the Ad
ministrator of General Services. 

II 101-17.314-2 Extent of Investigations. 
lal Referral to other Government 

agenctes. All Information Indicating 
violations by any person of Federal 
criminal statutes, or violations of sec
tion 209 of the Act, Including but not 
limited to fraud against the Govern
ment, mall fraud, bribery, attempted 
bribery, or criminal collusion, shall be 
referred Immediately to the Depart
ment of Justice for further Investiga
tion and disposition. Each disposal 
agency shall make available to the De
partment of Justice, or to such other 
governmental Investigating agency to 
which the matter may be referred by 
the Department of Justice, all perti
nent Information and evidence con
cerning the Indicated violations; shall 
desist from further investigation of 
the criminal aspects of such matters 
except upon the request of the De
partment of Justice: and shall cooper
ate fully with the agency assuming 
final Jurisdiction In establishing proof 
of criminal violations. After making 
the necessary referral to the Depart
ment of Justice, Inquiries conducted 
by disposal agency compliance organi
zations shall be limited to obtaining 
Information for administrative pur
poses. Where Irregularities reported or 
discovered Involve wrongdoing on the 
part of Individuals holding positions In 
Government agencies other than the 
agency Initiating the Investigation, the 
case shall be reported Immediately to 
the Administrator of General Services 
for an examination In the premises. 
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<b> Compltance report:J. A written 
report sha.ll be made of all compliance 
investigations conducted by each 
agency compliance organization. Each 
disposal agency shall maintain central· 
lzed files of all such reports at Its re· 
spectlve departmental offices. Until 
otherwise directed by the Admlnlstra· 
tor of General Services, there shall be 
transmitted promptly to the Admlnis· 
trator of General Services one copy of 
any such report which contains Infor
mation Indicating criminality on the 
part of any person or Indicating non
compliance with the Act or with the 
regulations, orders, directives and 
policy statements of the Administrator 
of General Services. In transmitting 
such reports to the Administrator of 
General Services, the agency shall set 
forth the action taken or contemplat
ed by the agency to correct the lm· 
proper conditions established by the 
Investigation. Where any matter Is re
ferred to the Department of Justice, a 
copy of the letter of referral shall be 
transmitted to the Administrator of 
General Services. 

S11bpart 101-47.4-Management of 
Exce11 and S11rpl111 Real Property 

11101-47.~00 Scope of •ubpart. 

This subpart prescrlb!'s the policies 
and methods governing the physical 
care, handling, protection. and mainte
nance of excess real property and sur
plus real property, lncludlnR related 
personal property, within the States 
of the Union, the District of Columbia, 
the Commonwealth or Puerto Rico. 
American Samoa, Guam, the Trust 
Territory of the Pacific Islands, and 
the VIrgin Islands. 

147 FR 4522, Feb. 1, 19821 

11101-47.401 Genernl proviAion• ur RUb· 
pnrt. 

11101-47.401-1 Polley. 
It Is the policy of the Administrator 

of General Services: 
<a> That the management of excess 

real property and surplus real proper
ty, Including related personal proper
ty, shall provide only those minimum 
services necessary to preserve the Gov-

emment's Interest therein, realizable 
value of the property considered. 

Cb> To place excess real property and 
surplus real property in productive use 
through interim utilization: Provided, 
That such temporary use and occu
pancy will not Interfere with, delay, or 
retard Its transfer to a Federal agency 
or disposal. 

Cc> That excess and surplus real 
property which Is dangerous to the 
public health or safety shall be de
stroyed or rendered Innocuous. 

11101-47.401-2 DennltlonR. 
As used In this subpart, the follow

Ing terms shall have the meanings set 
forth below: 

<a> Maintenance. The upkeep of 
property only to the extent necessary 
to offset serious deterioration; also 
such operation of utilities, Including 
water supply and sewerage systems. 
heating, plumbing, and air-condition
Ing equipment, as may be necessary 
for fire protection, the needs of Inter· 
lm tenants, and personnel employed at 
the site, and the requirements for pre· 
serving certain types of equipment. 

(b) Repairs. Those additions or 
changes that are necessary for the 
protection and maintenance of proper· 
ty to deter or prevent excessive or 
rapid deterioration or obsolescence. 
and to restore property damaged by 
~;torm. flood. fire. accident, or earth
quake. 

11101-47..t0t-:1 Tan~ and other obll~ta· 
lion~. 

Payments of taKes or payments In 
lieu or taxes <In the event of the enact
ment hereafter of legislation by Con
gress authorizing such payments upon 
Government-owned property which Is 
not legally assessable), rents. and In
surance premlumB and other obliga
tions pendhllf transfer or disposal 
shall be the responsibility of the hold
Ing agency. 

11101-47.401-4 Decontamination. 
The holding agency shall be respon· 

slble for a.ll expense to the Govern
ment and for the supervision of decon
tamination of excess and surplus real 
property that has been subJected to 
contamination with hu.a.rdous mater!-
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als of any sort. Extreme care must be 
exercised In the decontamination, and 
In the management and disposal of 
contaminated property In order to pre
vent such properties becoming a 
h!Wlrd to the general public. The dis
posal agency shall be made cognizant 
of any and all Inherent hazards In
volved relative to such property In 
order to protect the general public 
from hazards and to preclude the Gov
ernment from any and all liability re
sulting from Indiscriminate disposal or 
mishandling of contaminated proper
ty. 

11101-47.401-5 lmprovemenu or alter
ations. 

Improvements or alterations which 
Involve rehabilitation, reconditioning, 
conversion, completion, additions, and 
replacements In structures, utilities, 
Installations, and land betterments, 
may be considered In those ca.ses 
where disposal cannot otherwise be 
m&de, but no commitment therefor 
shall be entered Into without prior liP· 
provl\1 of GSA. 

11101-17.401-6 Interim use and oc~upan~y. 

When a revocable agreement to 
place excess real property or surplus 
real property In productive use has 
been made, the agency executing the 
agreement shall be responsible for the 
servicing thereof. 

11101-17.402 Protection and maintenance. 

149 FR 1348, Jan. II, 19841 

11101-17.402-1 Reaponelblllty. 

The holding agency shall retain cus
tody and accountability for excess and 
surplus real property Including related 
personal property and shall perform 
the protection and maintenance of 
such property pending Ita transfer to 
another Federal agency or Ita disposal. 
Guidelines for protection and mainte
nance of excess and surplus real prop
erty are In I 101-47.4913. The holding 
agency shall be responsible for com
plying with the requirements of the 
National 011 and Hazardous Sub
stances Pollution Contingency Plan 
and Initiating or cooperating with 
others In the actions prescribed for 

the prevention, containment, or 
remedy of hazardous conditions. 
149 FR 1348, Jan. 11, 19841 

11101-17.402-2 Expense of prote~tion and 
malntenanee. 

(a) The holding agency shall be re
sponsible for the expense of protection 
and maintenance of such property 
pending transfer or disposal for not 
more than 12 months, plus the period 
to the first day of the succeeding quar
ter of the fiscal year alter the date 
that the property Ia available for Im
mediate disposition. If the holding 
agency requests deferral of the dispos
al. continues to occupy the property 
beyond the excess date to the detri
ment of orderly disposal, or otherwise 
takes actions which result 1n a delay In 
the disposition, the period for which 
that agency Is responsible for such ex
penses shall be extended by the period 
of delay. !See 1 101-4'1.202-9.) 

!bl In the event the property Is not 
transferred to a Federal agency or dis
posed of during the period mentioned 
In paragraph (al of this section, the 
expense of protection and mainte
nance of such property from and after 
the expiration date of said period shall 
be either paid or reimbursed to the 
holding agency, subject to the limita
tions herein, which payment or relm· 
bursement shall be In the discretion of 
the disposal agency. The maximum 
amount of protection and mainte
nance to be paid or reimbursed by the 
disposal agency will be specified In a 
written agreement between the hold· 
lng agency and the disposal agency, 
but such payment or reimbursement Is 
subject to the appropriations by Con
gress to the disposal agency of funds 
sufficient to make such payment or re
Imbursement. In accordance with the 
written agreement, the disposal 
agency and the holding agency will 
sign an obligational document only if 
and when Congress actually appropri
ates to the disposal agency, pursuant 
to Ita request, funds sufficient to pay 
or reimburse the holding agency for 
protection and maintenance expenses, 
as agreed. In the absence of a written 
agreement, the holding agency shall 
be responsible for all expenses of pro
tection and maintenance, without any 
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right of contribution or reimburse· 
ment from the disposal agency. 
[49 FR 1348, Jan. 11, 19841 

II IOJ-47.403 Assistance In dlspo•ltion. 

The holding agency Is expected to 
cooperate with the disposal agency In 
showing the property to prospective 
transferees or purchasers. Unless ex
traordinary expenses are Incurred In 
showing the property, the holding 
agency shall absorb the entire cost of 
such actions. <See § 101-47.304-5.) 
136 FR 3894, Mar. 2. 1911 l 

Subpart 101-47.5-Abandonmenf, 
Desfrudlan, or Donation to Public 
Bodies 

11101-47.500 Scope of aubparl. 

<a> This subpart prescribes the poll· 
cles and methods governing the aban
donment, destruction, or donation to 
the public bodies by Federal agencies 
of real property located within the 
States of the Union, the District of 
Columbia, the Commonwealth of 
Puerto Rico, Amerlcnn Samon, Ounm, 
the Trust Territory of the Pacific Is· 
lands, and the VIrgin Islands. 

Cbl The subpart does not apply to 
surplus property assigned for disposal 
to educational or public health Institu
tions pursuant to section 203Ck> or the 
Act. 
!29 FR 16126, Dec. 3, 1964, RS amended al47 
FR 4522, Feb. 1, 1982) 

II 101-47.601 General provisions of sub· 
part. 

11101-47.501-1 Dennltlons. 
<al "No commercial value" means 

real property, Including related per· 
sonal property, which has no reasona
ble prospect of being disposed of at a 
consideration. 

<bl "Public body" means any State 
of the United States, the District of 
Columbia, the Commonwealth of 
Puerto Rico, the VIrgin Islands. or any 
political subdivision, agency, or Instru
mentality of the foregoing. 

II 101-47.501-2 Authority for disposal. 

Subject to the restrictions In 1101-
47.502 and 1101-47.603, any Federal 

agency having control of real property 
which has no commercial value or of 
which the estimated cost of continued 
care and handling would exceed the 
estimated proceeds from Its sale, Is au
thorized: 

<al To abandon or destroy Govern· 
ment-owned Improvements and related 
personal property located on privately 
owned land. · 

(bl To destroy Government-owned 
Improvements and related personal 
property located on Government· 
owned land. Abandonment of such 
property Is not authorized. 

<cl To donate to public bodies any 
real property <land and/or Improve
ments and related personal property), 
or Interests therein, owned by the 
Government. 

II 101-17.501-3 llanl(~rouB property. 

No property which Is dangerous to 
public health or safety shall be aban· 
doned, destroyed, or donated to public 
bodies pursuant to this subpart with· 
out first rendering such property In
nocuous or providing adequate safe· 
guards therefor. 

11101-17.501-·1 Flndini(M. 

(a) No property shall be abandoned, 
destroyed. or donated by a Federal 
agency under 1101-47.501-2, unless a 
duly authorized of!lclal of that agency 
finds, In writing, either that < 1) such 
property has no commercial value, or 
<21 the estimated cost of Its continued 
care and handling would exceed the 
estimated proceeds from Its sale. Such 
finding shall not be made by any offi
cial directly accountable for the prop
erty covered thereby. 

(b) Whenever all the property pro
posed to be disposed or hereunder by a 
Federal agency at any one location at 
any one time had an original cost <est!· 
mated If not known> or more than 
$1,000, findings made under 1101-
47.501-4<al, shall be approved by a re
viewing authority before any such dis
posal. 

II 101-47.502 llonalion8 to public bodleR. 

IIIOI-f7.502-1 Cotot llmltatlonA. 

No Improvements on land or related 
personal property having an original 
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coot <estimated If not knownl In excess 
of $250,000 and no land, regardless of 
coot, shall be donated to public bodies 
without the prior concurrence of GSA. 
The request for such concurrence 
shall be made to the regional office of 
GSA for the region In which the prop
erty t& located. 

I 10147.502-2 Diapoaal coala. 
Any public body receiving Improve

ments on land or related pei'llonal 
property pursuant to this subpart 
shall pay the dt&posal costs Incident to 
the donation, such as dtsmantllng, re· 
moval, and the cleaning up of the 
premises. 

IIOI-t7.503 Abandonment and deatruc· 
tlon. 

ll101-t7.603-1 General. 
(al No improvements on land or re· 

lated personal property shall be aban· 
doned or destroyed by a Federal 
agency unless a duly authorized otll
clal of that agency finds, In writing, 
that donation of such property In ac
cordance with the provisions of this 
subpart Is not feasible. This finding 
shall be In addition to the finding pre
scribed In §101-47.501-4. It at any 
time prior to actual abandonment or 
destruction the donation of the prop
erty pursuant to this subpart becomes 
feasible, such donation will be accom
plt&hed. 

(b) No abandonment or destruction 
shall be made In a manner which Is 
detrimental or dangerous to public 
health or safety or which will cause In· 
frlngement of the rights of other per
sons. 

<cl The concurrence of GSA shall be 
obtained prior to the abandonment or 
destruction of Improvements on land 
or related pei'llonal property (1 l which 
had an original coot (estimated If not 
known) of more than $50,000, or <2> 
which are of permanent type construc
tion, or (3l where their retention 
would enhance the value of the under
lying land, If It were to be made avail
able for sale or lease. 

ll101-t7.503-2 Notice of proposed aban· 
donment or destruction. 

Except as provided In 1101-47.503-3, 
Improvements on land or related per-

sonal property shall not be abantLoed 
or destroyed by a Federal agency until 
alter public notice of such proposed 
abandonment or destruction. Such 
notice shall be given In the area In 
which the property t& located, shall 
contain a general description of the 
property to be abandoned or de
stroyed, and shall Include an offering 
of the property for sale. A copy of 
such notice shall be given to the re
gional office of GSA for the region In 
which the property Is located. 

11101-47.603-3 Abandonment or de•truc-
Uon without notice. 

If <a> the property had an original 
cost (estimated If not known) of not 
more than $1.000; or (b) Its value Is so 
low or the cost of Its care and han
dling so great that Its retention In 
order to post public notice t& clearly 
not economical; or <cl Immediate aban
donment or destruction ts required by 
considerations of health, safety, or se
curity; or (dl the assigned mission of 
the agency might be Jeopardized by 
the delaY, and a finding with respect 
to paragraph <ai, (b), (c), or (dl of this 
section, Is made In writing by a duly 
authorized official of the Federal 
agency and approved by a reviewing 
authority, abandonment or destruc
tion may be made without public 
notice. Such a finding shall be In addl· 
tlon to the findings prescribed In 
U 101-47.501-4 and 101-47.503-lCal. 

Subpart 101-47.6-Delegatlons 

11101-~7.600 Scope of aubpart. 

This subpart sets forth the special 
delegations of authority granted by 
the Admlntstrator of General Services 
to other agencies tor the utilization 
and dtsposal of certain real property 
pursuant to the Act. 

11101-47.601 Delegation to Department of 
Defense. 

(a) Authority Is delegated to the Sec
retary of Defense to determine that 
excess real property and related per
sonal property under the control of 
the Department of Defense having a 
total estimated fair market value, In
cluding all the component units of the 
property, of less than $1,000 as deter-
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mined by the Department of Defense, 
Is not required for the needs and re
sponsibilities of Federal agencies; and 
thereafter to dispose of said property 
by means deemed advantageous to the 
United States. 

<b> Prior to such determination and 
disposal, the Secretary of Defense 
shall take steps as may be appropriate 
to determine that the property Is not 
required for the needs of any Federal 
agency. 

<c> The authority conferred In this 
§ 101-47.601 shall be exercised In ac· 
cordance with the Act and regulations 
Issued pursuant thereto, except that 
the reporting of such property to OSA 
under Subpart 101-47.2 shall not be 
required. 

<d> The authority delegated In this 
§ 101-47.601 may be redelegated to any 
officer or employee of the Department 
of Defense. 
(29 FR 16126, Dec. 3, 1964, as amended at 31 
FR 16'180, Dec. 31, 19661 

li 1111-47.6112 Delegation to the Uepartment 
of Agriculture. 

(a) Authority Is delegated to the Sec
retary of Agriculture to determine 
that excess real property and related 
personal property under the control of 
the Department of Agriculture having 
a total estimated fair market value, In
cluding all the component units of the 
property, or less than $1,000 as deter
mined by the Department of Agricul
ture. Is not required for the needs and 
responsibilities of Federal agencies; 
and thereafter to dispose of said prop
erty by means deemed adviUltageoull 
to the United States. 

<b> Prior to such determination IUld 
disposal, the Secretary of Agriculture 
shall take steps as may be appropriate 
to determine that the property Is not 
required for the needs of any Federal 
agency. 

(C) The authority conferred In this 
§ 101-47.602 shall be exercised In ac
cordance with the Act and regulations 
Issued pursuant thereto, except that 
the reporting of such property to GSA 
under Subpart 101-47.2 shall not be 
required. 

<d> The authority delegated In this 
§ 101-47.602 may be redelegated to any 
officer or employee of the Department 
of Agriculture. 

(29 FR 16126. Dec. 3, 1964, as amended at 31 
FR 16'180, Dec. 31, 19681 

11101-4'1.603 Delegatlon11 to the Sec:retary 
or the Interior. 

(a) Authority Is delegated to the Sec
retary of the Interior to maintain cus
tody and control of an accountability 
for those mineral resources which may 
be designated from time to time by the 
Administrator or his designee and 
which underlie Federal property cur
rently utilized or excess or surplus to 
the Government's needs. Authority Is 
also delegated to the Secretary to dis
pose or such mineral resources by 
lease and to administer any leases 
which are made. 

< 1 > The Secretary may redelegate 
this authority to any officer, official. 
or employee of the Department of the 
Interior. 

<2> Under this authority, the Secre
tary of the Interior, as head of the 
holding agency Is responsible for the 
following: (I) Maintaining proper In
ventory records. and <II> monitoring 
the minerals as necessary to ensure 
that no unauthorized mining or re
moval of the minerals occurs. 

<3> Under this authority, the Secre. 
tary of the Interior, as head of the dis
posal agency, Is responsible for the fol
lowing: <I> Securing. In accordance 
with §101-47.303-4. any appraisals 
deemed necessary by the Secretary; 
<II> coordinating with all surface land
owners, Federal or otherwise, so as not 
to unduly lnterfrre with the surface 
use; !Ill> ensuring that the lands which 
may be dlsturbrd or damaged are re
lltorcd after removal of the mineral de
posits Is completed; and <IV) notifying 
the Administrator when the disposal 
of all marketable mineral deposits has 
been completed. 

(4) The Secretary of the Interior. as 
head of the disposal agency, Is respon
sible for complying with the applicable 
environmental laws and regulations, 
Including <I> the National Environ
mental Polley Act of 1969, as amended 
( 42 U .S.C. 4321, et seq.) and ttte Imple
menting regulat.lons Issued by the 
Council on Environmental Quality <40 
CFR Part 1500); <Ill Section 106 of the 
National Historic Preservation Act of 
1966 06 U.S.C. 4700; and om the 
Coastal Zone Management Act of 1972 
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(16 U.S.C. 1451, et seq.l and the De· 
partment of Commerce Implementing 
regulations c 15 CFR Parta 923 and 
930). 

(51 The Secrcl.arY o( the Interior will 
forward promptly to the Admlnl.stra· 
tor copies of any agreementa executed 
under this authority. 

(6) The Seerel.ary or the Interior will 
provide to the Administrator an 
annual accounting of the proceeds re· 
ceived from leases executed under thl.s 
authority. 

Cbl Authority l.s delegated to the 
Secretary of the Interior to determine 
that excess real property and related 
personal property under hill control 
having a total estimated fair market 
value, Including all components of the 
property, of less than $1,000 a.s deter
mined by the Secretary, l.s not re· 
quired for the needs and responslbll· 
I ties of Federal agencies; and thereat· 
ter to dispose of the property by 
means mo:;t advantageous to the 
United States. 

H J Prior to such determination and 
disposal, the Secrel.ary of the Interior 
shall determine that the property Is 
not required for the needs of any Fed
eral agency. 

<2l The authority conferred In this 
1101-47.603 <bl 6hall be exercised In 
accordance with the Act and regula· 
tlons Issued pursuant thereto, except 
that the reporting of 6Uch property to 
GSA under Subpart 101-47.2 shall not 
be required. 

C3l The authority delegated In this 
1101-47.603<bJ may be redelegated to 
any officer or employee of the Depart
ment of the Interior. 
f 48 FR li0893, Nov. 4, 1983) 

II 101-17.604 Delegation to the Department 
or the Interior and the Department of 
llealth, Education, and Welfare. 

<aJ The Secrel.ary of the Interior 
and the Secrel.ary of Health, Educa
tion, and Welfare, are delegated au
thority to transfer and to retransfer to 
each other, upon request, any of the 
property of either agency which Is 
being used and will continue to be 
used In the administration of any 
functions relating to the Indians. The 
term "property," as used In this 1101-
47.604,1ncludes real property and such 
personal property a.s the Secrel.ary 

making the transfer or retransfer de
termines to be related personal prop
erty. 

CbJ This authority shall be exercised 
only In connection with property 
which the Secretary transferring or 
retransferring 6UCh property deter
mines: 

0 J Comprises a functional unit; 
<2J Is located within the United 

Sl-ates; and 
<3J Ha.s an acquisition cost of 

$100,000 or less: Prov'lded, however, 
That the transfer or retransfer shall 
not Include property situated In any 
area which Is recognized as an urban 
area or place for the purpose of the 
most recent decennial census. 

<cl No screening of the property as 
required by the regulations In this 
Part 101-47 need be conducted, It 
having been determined that such 
screening among Federal agencies 
would accomplish no useful purpose 
since the property which Is subJect to 
transfer or retransfer hereunder will 
continue to be used In the admlnlstra· 
tlon of any functions relating to the 
Indians. 

Cdl Any such transfer or retransfer 
of a specific property shall be without 
reimbursement except: 

( 1 l Where funds programmed and 
appropriated for acquisition of the 
property are available to the Secretary 
requesting the transfer or retransfer; 
or 

<2l Whenever reimbursement at fair 
value Is required by Subpart 101-47.2. 

<e) Where funds were not programed 
and appropriated for acquisition of 
the property, the Secrel.ary requesting 
the transfer or retransfer shall so cer· 
tlfy. Any determination necessary to 
carry out the authority contained In 
this 1101-47.604 which otherwise 
would be required under this part to 
be made by GSA shall be made by the 
Secretary transferring or retransfer
rlng the property. 

(fl The authority conferred In this 
1101-47.604 shall be exercised In ac
cordance with such other provisions of 
the regulations of OSA Issued pursu
ant to the Act as may be applicable. 

(g) The Secretary of the Interior 
and the Secretary of Health, Educa
tion, and Welfare, are authorized to 
redelegate any of the authority con-
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talned In this 1101-47.604 t.o !UIY offi
cers or employees of their respective 
departments. 

Subpart 101-47.7-Condltlonal Glft1 
of Real Property To Further the 
Defenae Effort 

11101-47.700 Scope of aubpart. 

This subpart provides for acceptance 
or rejection on behaU of the United 
States of any gift of real property of
fered on condition that It be used for a 
particular defense purpose and for 
subsequent disposition of such proper
ty <Act of July 27, 1954, <50 U.S.C. 
1151-1156)). 

!40 FR 12079, Mar. 17, 19751 

11101-47.701 Offera and a~~eptance of con
ditional gifts. 

<a> Any agency receiving an offer of 
a conditional gift of real property for 
a particular defense purpose within 
the purview of the Act of July 27, 
1954, shall notify the appropriate re
gional office of GSA and shall submit 
a recommendation as to acceptance or 
rejection of the gift. 

<b> Prior to such notification, the re
ceiving agency shall acknowledge re
ceipt of the offer and advise the donor 
of Its referral to the GSA regional 
office, but should not Indicate accept
ance or rejection of the gift on behalf 
or the United States. A copy of the ac
knowledgment shall accompany the 
notification and recommendation to 
the regional office. 

<c> When the gift Is determined to be 
acceptable and It can be accepted and 
used In the form In which offered, It 
will be transferred without reimburse
ment to an agency designated by OSA 
for use for the particular purpose for 
which It was donated. 

<d> If the gift Is one which OSA de
termines may and should be converted 
to money, the funds, after conversion, 
will be deposited with the Treasury 
Department for transfer t.o an appro
priate account wWch will best effectu
ate the Intent oi the donor. In accord
ance with Treasury Department proce
dures. 

11101-47.702 Cun•ultatlon with al(encle•. 
Such conditional gifts of real proper

ty will be accepted or rejected on 
behalf of the United States or trans
ferred to an agency by OSA, only after 
consultation with the Interested agen
cies. 

11101-47.703 Advice of dlapoaltlon. 
OSA will advise the donor and the 

agencies concerned of the action taken 
with respect to acceptance or rejection 
of the conditional gift and of Its final 
disposition. 

11101-47.704 Acceptance of l(ifts under 
other laws. 

Nothing In this Subpart 101-47.7 
shall be construed as applicable to the 
acceptance of gifts under the provi
sions of other laws. 

Subpart 101-47.8-ldentlflcatlon of 
Unneeded Federal Real Property 

IIIOI-47.800 S~ope of RubpRrl. 

This subpart Is designed to lmplc· 
ment, In part, section 2 of Executive 
Order 12512, which provides, In part. 
that the Administrator of General 
Services shall provide Government
wide policy, oversight and guidance 
for Federal real property manage
ment. The Administrator of General 
Services shall Issue standards, proce
dures, and guidelines for the conduct 
of surveys of real property holdings or 
Executive agencies on a continuing 
basis to Identify properties which are 
not utilized, arc underutlllzed, or are 
not being put to their optimum use; 
and make reports describing any prop
erty or portion thereof which has not 
been reported excess to the require
ments of the holding agency and 
which, In the judgment of the Admin
Istrator, Is not utilized, Is underutl
llzed, or Is not being put to optimum 
use, and which he recommends should 
be reported as excess property. The 
provisions of this subpart are present
ly limited to fee-owned properties and 
supporting leaseholds and lellser Inter
ests located within the States of the 
United States, the District of Colum
bia, the Commonwealth of Puerto 
Rico, American Samoa, Quam, the 
Trust Territory of the Pacific Islands, 
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and the VIrgin Islands. The scope of 
this subpart may be enlarged at a later 
date to Include real property In addi
tional geographical areas and other In
terests In real property. 
!51 FR 193, Jan. 3, 19861 

II 101-47.801 Standarda. . 
Each executive agency shall use the 

following standards In Identifying un
needed Federal property. 

cal DIU'inition~-< 1) Not utililled. 
"Not utilized" means an entire proper
ty or portion thereof, with or without 
Improvements, not occupied for cur
rent program purposes of the account
able executive agency, or occupied In 
caretaker status only. 

<2l Underotiliaed. "Underutlllzed" 
means an entire property or portion 
thereof, with or without Improve
ments: 

(I) Which Is used only at Irregular 
periods or Intermittently by the ac
countable executive agency for cur
rent program purposes of that agency; 
or 

(II) Which Is used for current pro· 
gram purposes that can be satisfied 
with onlY a portion of the property. 

C3l Not being put to optimum we. 
"Not being put to optimum use" 
means an entire property or portion 
thereof, with or without Improve· 
menta. which: 

m Even though utilized for current 
program purposes of the accountable 
executive agency Is of such nature or 
value, or Is In such a location that It 
could be utilized for a different slgnlfl. 
cantly higher and better purpose; or 

<Ill The costs of occupying are sub
stantially higher than would be appll· 
cable for other suitable properties 
that could be made available to the ac
countable executive agency through 
transfer, purchase, or lease with total 
net savings to the Government after 
consideration of property values as 
well as costs of moving, occupancy, ef
ficiency of operations, environmental 
effects, regional planning, and emploY
ee morale. 

<bl Guidelines. The following gener
al guidelines shall be considered by 
each executive agency In Its annual 
review <see 1101-4'1.802l: 

Cll Is the property being put to Its 
highest and best use? 

Hl Consider such aspects as sur
rounding neighborhood, zoning, and 
other environmental factors: 

<II) Is present use compatible with 
State, regional, or local development 
plans and programs? 

<llll Consider whether Federal use of 
the property would be Justltled If 
rental charge equivalent to commer· 
clal rates were added to the program 
costs for the function It Is serving. 

<2> Are operating and maintenance 
costs excessive compared with those of 
other similar facilities? 

C3l Will contemplated program 
changes alter property requirements? 

< 4 l Is all of the property essential 
for program requirements? 

(5) Will local zoning provide sultl· 
clent protection for necessary butter 
zones If a portion of the property Is re
leued? 

C6l Are buffer zones kept to a mini
mum? 

< '1 l Is the present property Inad
equate for approved future programs? 

<8l Can net savings to the Nation be 
realized through relocation consider· 
lng property prices or rentals, costs of 
moving, occupancy, and Increase In ef
ficiency of operations? 

C9l Have developments on adJoining 
nonfederally owned land or public 
access or road rights-of-way granted 
across the Government-owned land 
rendered the property or any portion 
thereof unsuitable or unnecessary for 
program requirements? 

C10l If Federal employees are housed 
In Government-owned residential 
property, Is the local market willing to 
acquire Government-owned housing or 
can It provide the necessary housing 
and other related services that will 
permit the Government-owned hous
Ing area to be released? <Provide sta· 
tlstlcal data on cost and availability of 
housing on the local market.> 

< 11 l Can the land be disposed of and 
program requirements satisfied 
through reserving rights and Interests 
to the Government In the property If 
It Is released? 

<12> Is a portion of any property 
being retained primarily because the 
present boundaries are marked by the 
existence of fences, hedges. roads, and 
utility systems? 
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<13) Is any land being retained 
merely because It Is considered unde
sirable property due to topographical 
features or to encumbrances for 
rights-of-way or because It Is believed 
to be not disposable? 

<14> Is land being retained merely 
becauseltlslandlocked? 

<16) Is there land or space In Gov
ernment-owned buildings that can be 
made available for utilization by 
others within or outside Government 
on a temporary basis? 
135 FR 5261, Mar. 28, 1970, as amended at 
37 FR 5030, Mar. 9, 1972; 40 FR 12079, Mar. 
17, 19751 

11101-47.802 Procedures. 
<a> Executive agencu annual revtew. 

Each executive agency shall make an 
annual review of Its property holdings. 

<1 > In making such annual reviews, 
each executive agency shall use the. 
standards set forth In 1101-4'1.801 In 
Identifying property that Is not uti
lized, Is underutlllzed, or Is not being 
put to Its optimum use. 

(2) A written record of the review of 
each Individual facility shall be pre
pared. The written review record shall 
contain comments relative to each of 
the above guidelines and an overall 
map of the facility showing property 
boundaries, maJor land uses, Improve
ments, safety zones, proposed uses, 
and regulations or other authoriza
tions that sanction the requirement 
for and usage made of or proposed for 
Individual parcels of the property. A 
copy of the review record shall be 
made available to GSA upon request 
or to the GSA survey representative at 
the time of the survey of each Individ
ual facility. 

<3> Each executive agency shall, as a 
result of Its annual review, determine, 
In Its opinion, whether any portion of 
Its property Is not utilized, Is underutl
llzed, or Is not being put to optimum 
use. With regard to each property, the 
following actions shall be taken: 

(() When the property or a portion 
thereof Is determined to be not uti
lized, the executive agency shall: 

<A> Initiate action to release the 
property; or 

<B> Hold for a foreseeable future 
program use upon determination by 
the head of the executive agency. 

Such determination shall be fully and 
completely documented and the deter
mination and documentation kept 
available for GSA review <see 1101-
4'1.802<b><3><11><BH. If property of this 
type which Is being held for future use 
can be made available for temporary 
use by others, the executive agency 
shall notify the appropriate regional 
office of GSA before any permit or li
cense for use Is Issued to another Fed
eral agency or before any out-lease Is 
granted by the executive agency. GSA 
will advise the executive agency 
whether the property should be per
mitted to another Federal agency for 
temporary use nnd will advise the ex
ecutive agency the name of the Feder
al agency to whom the permit shall be 
granted. 

<Ill When the property Is determined 
to be underutlllzed, the executive 
agency shall: 

<A> Limit the existing program to a 
reduced area and Initiate action to re
lease the remainder; or 

<B> Shift present use Imposed on the 
property to another property so that 
release action may be Initiated for the 
property under review. 

<Ill> When, based on an lndepth 
study and evaluation, It Is determined 
that the property Is not being put to 
Its optimum use, the executive agency 
shall relocate the current program 
whenever a suitable alternate site, nec
essary funding, .and legislative author
Ity are available to accomplish that 
purpose. When the site, funding, or 
legislative authority are not available. 
a special report shall be made to the 
appropriate regional office of GSA for 
Its consideration In obtaining possible 
assistance In accomplishing relocation. 

<b> GSA Surveu. Pursuant to section 
2 of Executive Order 12612, GSA will 
conduct, on a continuing basis, surveys 
of real property holdings of all Execu
tive agencies to Identify properties 
which, In the Judgment of the Admin
Istrator of General Services, are not 
utilized, are underutlllzed, or are not 
being put to their optimum use. 

< 1 > GSA surveys of the reil.l property 
holdings of executive agencies will bl' 
conducted by officials of the GSA 
Central Office and/or regional offici's 
or GSA for the property within tltf' 
geol(raphlcalarea or each region. 
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m The head of the field office of the 
a11ency havlnl! accounlablllty for the 
facility will be notified In advance of a 
scheduled OSA surv~y and furnished 
at that time with copies of these rei!U· 
latlons. 

em The head of that field oltlce 
shall arrange for an appropriate offi
cial of the executive agency having 
necessary authority, and who Is sulfl
clently knowledgeable concernln11 the 
property and current and future pro
gram uses of the property, to be avail
able to assl.st the OSA representative 
In hl.s survey. 

C2l [Reserved] 
C3l To facllllate the OSA survey, ex

ecutive agencies shall: 
en Cooperate fully with OSA In Its 

conduct of the surveys; and 
CIU Make available to the GSA 

survey representative records and In
formation pertinent to the description 
and to the current and proposed use of 
the property such as: 

<A) Brief description of facUlties 
<number of acres, buildings, and sup
porting facllltlesl; 

<Bl The most recent utilization 
report or analysl.s made of the proper
ty lncludlnl! the written record of the 
annual review made by the a11ency, 
pursuant to l101-4'l.802Ca), together 
with any supporting documents; 

CCI Detail maps which show proper
ty boundaries, maJor land uses, Im
provements, safety zones, proposed 
uses, and regulations or other authori
zations that sanction the usage made 
or proposed for Individual parcels or 
the entire property; drawings; and 
layout plans. 

<4l Upon receipt of notification of 
the pending OSA survey, the execu
tive agency shall Initiate action Imme
diately to provide the OSA representa
tive with an escort Into classified or 
sensitive areas or to Inform that repre
sentative of steps that must be taken 
to obtain necessary special security 
clearances or both. 

{6) Upon completion of the field 
work for the survey: 

<ll The OSA representative will so 
Inform the executive agency designat
ed pun~uant to 101-47.802Cb)(l). To 
avoid any possibility of misunder
standing or premature publicity, con
clusions and recommendations will not 

be discussed with this official. Howev
er, survey teanu; should discuss the 
facts they have obtained with local of
ficials at the end of the survey to 
ensure that all Information necessary 
to conduct a complete survey Is ob
tained. The OSA representative will 
evaluate and Incorporate the results of 
the field work Into a survey report and 
forward the survey report to the OSA 
Central Office. 

Clll The OSA Central Office will 
notify the head of the Executive 
Ul!ency or his de:ilgnee. In writing, of 
tile survey flndlnl!s and/or recommen
dations. A copy of the survey report 
will be enclosed when a recommenda
tion Is made that some or all of the 
real property should be reported 
excess, and the comments of the Exec
utive agency will be requested there
on. The Executive agency will be af
forded 46 calendar days from the date 
of the notice In which to submit such 
comments. If the case Is resolved, OSA 
Central Olflce will notify the head of 
the Executive agency or his designee, 
in wrltln11. of the resolution, and the 
case will be completed at such time as 
the agency completes all resolved 
excess and/or disposal actions. The 
agency will be afforded a period of 90 
calendar days from the date of the 
notice to complete such actions. 

CIIIHivl (Reserved] 
< v l If the case Is not resolved, the 

OSA Central Office will request assist
ance of the Executive Office of the 
President to obtain resolution. 
135 FR 5261, Mar. 28, 1910, as amended at 
38 FR 1216. Apr. 16, 19'11; 31 FR 5030, Mar. 
9, 19'12; 42 FR 40698, Aug. 11. 1917; 48 FR 
26200, June 6. 1983; 51 FR 104, Jan. 3, 19861 

Subparts 101-47.9-101-47.48 
[Reserved] 

Subpart 101-47.49-llluatrationa 

1110l-nA900 Scope or subpart. 
This subpart sets forth certain forms 

and Illustrations referred to previously 
In thl.s part. A11ency .field offices 
should obtain the OSA forms pre
scribed In this subpart by submitting 
their future requirements to their 
Washington headQuarters office which 
will forward consolidated annual re-
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qulrements to the General Services 
Administration <BRAF>. Washington. 
DC 20405. Standard forms should be 
obtained from the nearest OSA supply 
distribution faelllty. 

11101-47.4904 GSA Form 1334, Request for 
Transfer or Excess Real and Related 
Personal Proptrty. 

[40 FR 12080, Mar. 1'7, 111761 

11101-47.4901 [Reaenedl 

Non: The Illustrations In 1101-47.4904 
are flied as part or the original document 
and do not appear In the FI:DERAL RIOtBTER 
or the Code of Federal Regulations. 
[42 FR 40898, Aug. 11, 19771 

11101-47.4902 Standard Form 118, Report 
of Excess Real Proptrty. 

11101-47.4902-1 Standard Form liSa, 
Buildings, Structure~~, Utilities, and 
Mlscellaneou• Facilities. 

11101-47.4904-1 Instruction• for prepara· 
lion of GSA Form 1334, Requeat for 
Transfer of Exce•s Real and Related 
Personal Proptrty. 

11101-47.4902-2 Standard 
l.and. 

Form 118b, 

Non: The IIIWJtratlons In 1101-47.4904·1 
arc flied as part or the original document 
and do not appear In the F'r.Dr:RAL RIOISTI'!R 
or the Code or Federal RegulatloiUI. 

11101-47.4902-3 Standard Form liSe, Re. 
lated Personal Proptrty. 

142 FR 40698, Aug. II, 19771 

11101-47.4902-4 Jnatruetlona for the preps· 
ration or Standard Form 118, and At· 
tachments, Standard Forms liSa, 118b, 
and 118.:. 

[33 FR 12003, Aug. 23, 1968, as A.mendcd at 
36 FR 9022, May 18. 19711 

§ 101-47.4905 Extract of statutes authorlzin~ disposal or surplus real proptrty to public 
a~encles. 

!See foolnolo al..., ollabkt) 

--~-------··---··· ··----------.-------
Statute Typo ol poporty ' --------- --------~----------- ·-

•o U.S.C. 484(ki!111A). o;sposet• 
lor school, cbturoom, or othm 
educalionel purpoees. 

40 u.s.c. 484(k)(1)(11). Oi-l· 
lor poblic health purpo ... in
Ctudirt;' reHatch. 

40 li.S.C. •84(kJ!2). DiopoAt• 
tor PtJb'lc park or reaeetion 
ateas. 

Anr "'-"""'" real p"""'rr. lnc!oldlng l:luildkogt, lhon.wo•. 
and ~- lltuat&d thereon, e•c~ ol ttl min· 
fJUIII ha\llng I COI'nt'NWcf&l ¥Jiue tepa.lllt and fPI!Ir1 

~- .... """"""· and m poporty - !flo holding egerq hat roquetlod uWnt:uaement of the nel ptO· 
oeed.t of dtlpotsiUon put-want lo MCIIOO 204(c) of UMJ 
act. 

Any "'-'''M real poporty, lncludlnO bulldlngt. lixl\.wn, 

.00 """""'*'' altuolod lheroon, -of (11 -· eralt twMnQ 1 c:omrmerdat vak.Je eepe!'ate and .,., 
from lhe """"""· and (2) poporty - ""' looiding 
- hu t-Ied r-1 of !flo not PO· 
.-. of ,_,._ pur......,l to o.tion :xl<(el of !he 
oct. 

Any "'-'''M roaJ p"""'ly rocomn•odod by U>o Seete
tary of lho mtorloo ., being - for UM ao a 
~ perk 0t nl<.tOOiion Ot80, lncludlnO ~. 
ltttl.wn, and eqo.dpmenl ohualod lheroon; e>cluol.e of 
111 -; (21 lmprovomonle - land; (J) mili
tary tl>apoll """feef to dispolal •• a -· _ .. ,, 
or for f'III90ul purP<>Mt ..- lhe p- of 

' 101-47.308-5; and (41 poporty - lhe holding 
- hU requetlod ~--1 oflhe net PO· 
- o1 ~ '"'"''"'"' lo - :xl<(el of the 
eel 

71.;7 

Slatoe ond lhelr ~~ -
_, and lnt,.,_litin, 
and tu-.._rod·edueallonrtt 
lnttiMlont; Dlohlcl of Colvm

""'' Com- ol Puo>ro 
Rico; and the 'hgtn lllandt. 

Stain and lhelr political t<rbdM-and--and tu---"'<1 -1 ln-
o!IMiono; Dlt171c1 of Columllla; 
Commot tweafth of Puerto 
Alee; and lho 'hgtn llland•. 

Any SlOta, I)OIIlleal -
and Inti- lherool. 
"' ~lily. Ololriet of Co
~ Cornrnou.-eatth of 
Pue<1o Rico; .00 llle V•gin 
lalandt. 



40 U.S C. 464(1<)(3). Oiopoula 
lor hitlalio ~. 

l>O U S.C. Ol'll· l6221gl. IA!ipo•· 
aia fof public Upott ~,o,, 

16 U.S C. 6e7IHI. lllapoNII !Of 
~• conMt'¥aUon purpoaea. 

23 u.s.c. 101 and 317. O.~~p<>o· 
all !01 F-11 lie! and OU1ef 
higllwllp. 

Typo ol pt.,..-ly ' 

Any autplu& roal •nd relatuo pvtiiOO&I pr~tty. o•clu· 
.We of (\I 1'1'Mndlala; f2) lf1\PI'OVetrMJnta wtUlOul !Mwi; 

f.ll "'"'""Y cNpola IMlllju<l to "'"'"'" •• • ......... memorial. ot tor tellglout purpoua undof' lhe ptCM· 

_,. o1 1101-47.306-5: and 1•1 ptCf>011Y '"' ..
the holding fiO«<OCV hal fi)QUeJied feimbufMment ot 
lho net pt-a of diapool- p~onuant to MCIIOn 
2041<1 ol lho acl. Bala<e ptcporty may be convoyed 
...sat lhi& ttalute, the Soctot&!)> of the lnlanot rnu&l 
delcwmine lNI lha ptoporly II ... Iailie and ...... -
Ia< - u a hit!One monument '"' 111c1 benefit or 111c1 
po.bllc:. No pt- wu be ""'""""""' to be ... ,_ 
01 dioMabkJ fOt uao 11 a hlt.lonc monument e•cepl Ill 
CClniOttlllly Will\ lhcl IIIGOIMIOnda- ol lhcl AcMIOiy 
-d on hitllonel P.,.t. ftiSIOfOC: S.wo. II!Aldlngo. end 
~~~ u~ by MCbOn 3 of the act ttnti· 
tJed .. M Act lot lhe p;er.orvauon of htalorie Amencao 

"'e•. bc.llldongo, objacta. and """""""" ol """"""' "''l'"hcance. and 101 oU1ef purpooea," apptD¥ed Aug. 
21. 1835 (49 Slat. 686). and ~ 10 much ot &ny 
aucn proporty thaU t>o so tWietmnoo to be tudtlbie 01' 
do..,ebie t01 auch uso •• ta nocuasarv lew lhe prer.or· 
¥&bOn and p;ope• ObSOOiot.on of na tutonc toauea. 
Tr.u Adrnu"ltiUaiOf of Ganuftil Sotvleu may eulhonzl 
1110 ur.o Ol tho ptopo<ly COMOyod - U.0 1Ub$et· 
bOn for rcwunue·pod~ aciMbos d lhe S«;lel.ery of 
U\0 lnlol10f II) detorm.no!l that IIUCh aciMlktt a1o 
c.ompabblo wtlh uH of lim PfOpeflV few hlttooc tnOf"'I.V 
mont pulpofo&t, (2) approvus the gtanteo's plan for 
ropau, .rohabtlltatton, H!IIOUUJOn, and matnton,IU\CtJ of 
lhe proporty, ,3; apptovas grantou·• plan tor Mal'lGI.ng 
ropaua. tohabttaoon. teJIOHlbon, and mallltonanct~ of 
the property whiCh must prow:Je lhal IOCOffiO& 10: 
e•CtJU of tho cotta ol .wch 1toms shall bo used by 
lhcl gtantoe only 101 putHu:: huatonc PfOJOt\laliOn, park, 
Of •ec•oaoonal purpoaea. ana 14) &pplO\'OS the grant· 
etfs aceoyntin:g: and hnanci.al pocodutus ICM tOCCM.:tlog 
and repof1mQ on rev~mue·proOuculg aclf'f'Jt;os, 

Any swpJus •oal cw por50nal propotty, uacluStV~ o, (I) 
mlltary chapela aubject to dispo&ai u a lhttnu, me· 
tnOtl&l Of tot reUg.ioua pu~po.aea uocWr tne prOYIIIOfiS. 
ot 1 101-47.308-S; (2) proporty ouDjO<llO d>oposal •• 
i hi51oric mot'lumGnt Ide und&l 100 pr0¥illons ot 
t 101-47.306-3; (31 poperty 11\o highest and lhe best 
••• ol wllleh Ia determined by lha dlopo .. l ageocy 10 
be indusltlal and which Shall be so c14 ... IIOCI '"' 
dqpo .. l. and ,., ptoporly ..nich the hold<og -
has requeatod relmburaemont of the nel ptoceedt ol 
di&p011tion pu-suanl 10 toclion 2-0C{c) of lhe act 

Alrt aurplua r•al propeny (ww•lh Of wunour mpovements} 
that can be uttlited f01 wDdbfe c.oruw·tn,aoon purpous 
othef 11\an mig!ala<y bOrd•. neluSMI ol Ill oil, gas. 
and mineral riQhiO, and 121 ptoporty ...- '"" hold<og 
agency hat 'equeated reimbur~Mnletll of lhe net pto· 
ceoda ot dlaposltlon pwwanl to oaeuon 20-l(c) ol lhcl 
act. 

Ant real ptopetty 01 interests thetein determined by the 
Soae~~ty of TrenopottatiOo 10 be reaiiOI\III>Iy neca•· 
lilY '"' the right-ot-way ot a Fade<al lie! "' oll>er 
highway (including con~OI ol &ccesa thereto kOfll 
adjoining Ianda) oc u a oouree ol maleriat lot the 
con~truclion Of maintenance of any SUCh highway 
ld)aeenl lo au<11 real p.,..-.y "' lnle<eat lllerein, 
••dllllvo ol Ill ml""'ata having a COtMlOfCIOI value 
ooparote and apal1 lrorn '"" autlaeo. and 121 ptoporty 
wNch the hof~ng agency hat tequealod tokntxmao· 
fY'Mlnt of the net ptocoOd:. ol tbspo$1t10n ptUauanl to 
oaellon 204(c) ot lho eel. 
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Arry Slate, paiiiiCel ""bdMoion. 
NtNmenlall&ies lhe•eot 01 
municipaloly; llialricl ol Colum· 
tU: Commoi"rMlaM of Puerto 
Ric4; and IN tenitones and 
,..,_...,.,. ol lhcl UrUI&d 
S&atea. 

Any State. political SubdiVISIOn. 
mun.cipaltfy, Of laii.·Supported 
tn5llluLian; Commonwoalih ol 
~o Rico: and thO V1tgin 
Island&. 

The agei'\!Cy of the State e•drcis· 
lng the adminiillation of the 
Wlklide f810U1Gel of the Stalt:t 

State wherein the ptopeny *' Git· 
ual<ld (<>< OUCh polllical o.ubdi· 
Yllion of the State as its law ma, proWje), includ1ng th111 
Dostnot ol Columbia and Com· 
monweallh of Puerto Rico. 
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Statuto 

•o u.s.c. 34Se. Dllpoaala lor 
aulhorizad widening ol public 
hlghwaya. aboato. or elleya. 

50 u.s.c. -· 1622(d). llispoo· 
&11 ol _... n-

"""" needl\rl lor or adlpt.ob!o 
to lho requlr"'"""ta ol a 
pW!Ic- project 

40 U.S.C. 484(C)(3l(H). Oilpos· 
olo by negoU&IIons. 

•o u.s.c. 122. rr..,.lor to ""' 
Ols!Jiet of COlumbia of ~
lion - prope<1Jel wlfhln tho 
Oi911k:t lor ad-tr&llon and 
maintenaf'CG undet condittorls 
to be ogroad ~· 

!Sao footnote &I ond of t.ob!o I 

Type of properly I 

Suelllnl8rett In eurp1ut1 '""' properly •• tho hood ol tho .._. -del.,._ will not be a-.. to lho 
-~~~ of lho llnllad Stat.,.. ••ck.tllve of Ill ml""'· 
ala hevtng a """"""'cial valuo -•to and -' 
from tho """"""· 121 properly IUbjo<t to <bposat lor 
Fodaral aid and - hlg!twor• .- lho provltlont 
of 23 u.s.c. 107 and 3t 7, and l3l properly - tho 

hol<lng - .... n>qUel!od ·-· of ""' not proceeds of ~ purwanl to lleetlon 200lel 
of ""' act Ant .....,... _... b.,..,......, 11no ond lho rtg!rt-of·w•r 

_.ad lor 1111 """'-· 

Ant Wll>fuS real P!_.ty lncludlno retoted poorsonol 
properly. 

Ant """""" - properly. ••""P' properly - ""' 
holding ogoncy has roquosted --ol lho 
nel procoods ol .._,.Hion pursuant to MlC!Ion 20<(cl 
ot lho oct. 

Stale or po&Ucal lllbdhbrlo<o of o 
Slota . 

Ant Stale or pollical -
-oof or any State -
"' lns-fltv. 

Ant State. po&UcaJ orob,.lfoion 
lhe<ool. or tu-~ed 

- lllooeln: eon-. -of l'llol1o Rico; and lho 
lllrgln Iolande. 

Dlllrlcl of~-

---------'---------.. ·-·-~ ...... -----1.--------

I 40 FR 22258, May 22, 19'71B 

§ 101-47.4906 Sample notice to public 
agencies of surplus determination. 

NoTICE or SuRPLus DETJO:RMtNATION
OovERNMENT PRoPJO:RTY 

!Dale! 

!Name of properly) 

!Locallonl 
Notice I$ hereby given that the 

!Name or property), 

!LocnUonl, has been determined to be sur· 
plus Oovernment proprrty. 'I'he property 
consists or acres or ree land 
more or les.s and a ------ easement. to· 
gether with 

This property Is surplus property 
available for dlsp011al under the provi
sions of the Federal Property and Ad
ministrative Services Act of 1949, a.s 
amended (40 U.S.C. 4'11 et !eq.) and ap· 
pllcable regulations. The applicable 
regulations provide that public agen· 
cles <non-Federal) shall be allowed a 

reasonable period of time to submit a 
ronnal application ror surplWI real 
property In which they may be Inter· 
ested. Disposal or this property, or 
portions thereof, may be made to 
public agencies for the public uses 
stated below whenever the Govern· 
ment detennlnes that the property Is 
available for such uses and that dis· 
posal thereof Is authorized by the stat
utes cited and applicable regulations: • 

Stetuto Type of dlopolal 
·-~--------1·-~-'-'--~-'-~-

:r.Jli.S.C. 107 end 317......... fodoral old and- o
hl'ltWifl. 

40 li.S.C. 4M(el(3J!U)............. .._.,.tod ...... to pWIIc 

- lor - lor pW!Ic 
- ll"'*•"Y·' 

40 U.S.C. <M!l<)!II!A)......... Scl>ool. --· or o-.,.,.tlonal-. 
•o u.s.c. 4B4!1<llti!BJ.... ... Ptofoc:llon 01 pWIIc hooHh. 

Including -..d\ 
40 U.S.C. 484(l<l(2) .................... P1.tJ11c plllll C1r IOCYN!Ion ..... 
40 u.s. c. 484(1<)(3) ................ - """""""" 

• L!.!lt only the statutes !showlnll type of 
disposal) applicable to disposal to public 
bodies of the property detennlned to be sur
plus. 
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Slelulu 

~ u s c. -· 1622lg) ........ Publoc ... poll 

1 Llll onty few prope111e1 t\aVIOQ an eatunalod value of 
$10,000 0t more. 

If any public agency desires to ac
quire the property under the cited 
statutes, ·notice thereof In writing 
must be filed with 

<Name or disposal agency), 

<Address, before> 

(Dale). 1 Such no lice shall: 
Cal Dlsclose the contemplated use of 

the property; 
Cb) Contain a citation of the applica

ble statute or statutes under which 
the public agency desires to procure 
the property; 

Cc> Disclose the nature of the Inter
est If an Interest less than fee UUe to 
the property Is contemplated; 

Cdl State the length of lime required 
to develop and submit a formal appli
cation for the property !Where a pay
ment to the Government Is required 
under the statute, Include a statement 
as to whether funds are available and, 
If not, the period required to obtain 
funds>; and 

Ce> Olve the reason for the time re
quired: to develop and submit a formal 
application. 

Any planning for a public health use 
of property sought to be acquired sub
ject to a public benefit allowance must 
be coordinated with the Department 
of Health and Human Services 

<Address or appropriate office> 

An application form to acquire prop
erty for a public health requirement 
and Instructions for the preparation 
and submtsslon of an application may 
be obtained from that office. • 

Any planning for an educational use 
of property sought to be acquired sub
Ject to a public benefit allowance must 

1 This daLe shall be 20 calendar days after 
the daLe or thla notice. 

• Delet.e this paragraph wherever property 
Is not available for transfer for a public 
health UBe. 

he coordinated with the Department 
of Education. 

(Address of appropriate office l 

An application form to acquire prop
erty for an educational use and In
structions for the preparation and sub
mission of an application may be ob· 
talned from that office.• 

Any planning for a public park or 
recreation area of property sought to 
be acquired subject to a public benefit 
allowance must be coordinated with 
the Department of the Interior. 

<Address of appropriate office l 

An application form to acquire prop
erty for a public park or recreation 
area requirement and Instructions for 
the preparation and submission of an 
application may be obtained from that 
office.• 

Application forms or Instructions to 
acquire property for all other public 
use requirements may be obtained 
from 

(Name of disposal agency l. 

<Address>. 

Upon receipt of such written notices, 
the public agency shall be prompUy 
Informed concerning the period of 
time that will be allowed for submis
sion of a formal application. In the ab
sence of such written notice, or In the 
event a public use proposal ls not ap
proved, the regulations Issued pursu
ant to authorlt.y contained In the Fed
eral Property and Administrative 
Services Act of 1949 provide for offer
Ing the property for sale. 

152 FR 9830, Mar. 27, 19871 

• Delet.e this paragraph wherever property 
Is not available for transfer for an educa
tional use. 

• Delete this paragraph wherever property 
Is not available for transfer for a public 
park or recreation area. 
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II JOJ-t7.4906a Attachment to notice eent 
to zoning authority. 

FEDERAL PRoPERTY Alftl ADWIIIISTRATIVl!l 
SI!RVICl!lll ACT or 19411, As AND'DED 

TITLR Vlli-URBAII LAIID UTJLirATlOII 

DISPOSAL Or URBM I.AIIt:IS 

sec. 803 
!al Whenever the Administrator conlem· 

plates the disposal for or on behalf of any 
Federal agency of any real property sltual· 
ed within an urban area. he shall, prior to 
offering such land for aale, give reasonable 
notice to the head of lhe governing body of 
the unit of general local sovenrment having 
Jurisdiction over zoning and land-use regula
lion In the geographical area within which 
the land or lands are located In order to 
afford the government the opportunity of 
zoning for the use of such land In accord
ance with local comprehensive planning. 

<bl The Administrator, to the greatest 
practicable extent, shall furnish to all pro
spective purchasers of such real properly, 
full and complete lnCormallon concerning: 

<1) current zoning regulatlonB and pro
spective zoning requirements and objectives 
for such property when It Is unzoned: and 

(2) Current availability to such property 
of streets, sldewa1ks. sewers, wntcr, street 
lights, and other service facilities and pro
spective availability of such services If such 
property Is Included In comprchenBive plan
ning. 

134 FR 11210. July 3, 19691 

lll01-47.4906b Paragraph to be added to 
letter sent to zoning authority. 

As the head of the governing body 
of the unit of general local govern
ment having Jurisdiction over zoning 
and Iand·use regulations In the geo
graphical area within which this sur
plus property Is located, you also may 
be Interested In section 803 of the Fed
eral Property and Administrative 
Services Act of 1949, as amended, 82 
Stat. 1105, a copy or which Is attached 
for ready reference. It Is requested 
that the Information contemplated by 
section 803(b) be forwarded this office 
within the same 20-calendar-day 
period prescribed In the attached 
notice of surplus determination lor 
the advising of a desire to acQuire the 
property. II the property Is unzoned 
and ·you desire the opportunity to ac
complish such zoning In accordance 
with local comprehensive planning 
pursuant to section 803<a>. please so 

advise us In writing within the same 
time frame and let us know the time 
you will require for the promulgation 
or such zoning regulations. We will not 
delay sale of the property pending 
such zoning for more than 60 days 
from the date of this notice. However. 
If you will not be able to accomplish 
the desired zoning before the property 
Is placed on sale, we will advise pro
spective purchasers or the pending 
zoning In proce!l8. 
134 FR 11210. July 3, 19691 

IIIOI-t7.4906-l Sample Jetter for trans· 
minion of notlee of 11urplu• determlna· 
lion. 

<Date I 

C!mTirt!:D MAtL-RI!TilRI'I RECEIPT 
RIQ1lll8T!:D 

(Addressee) 
Dear-----
The fonner <Name of 
properly), <Location l 
1111.11 been determined to be surplus Oovenl· 
ment property and available for disposal. 

Included In the atlll.ched notice are a de· 
scription of the properly and procedural In· 
structlons to be followed II any public 
agency desires to submit an application for 
the property. Plealle note particularly the 
name and address given for fUlng written 
notice It any public agency desires to submit 
such an application, the time limitation 
within which written notice must be filed, 
and the required content of such notice. Ad· 
dltlonal lnstructlona are provided for the 
aubmlllslon of comment3 regarding any In· 
compatibility of lhe disposal with any 
public agency'a development plana and pro
grams. 

In order to ensure that all Interested par
ties are lnfonned of the availability of this 
property, please post the additional copies 
of the attached notice In appropriate con
spicuous places. 1 

A notice of surplus determination also Is 
belna mailed to 
<Other addre!llleCI!I. 
Sincerely, 

Attachment 

1 Attach as many copies of the notice as 
may be anticipated will be required for ade
QUII.te posting. 
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134 FR 11211, July 3. 1989, as amended at 35 
FR 8487, June 2, 19701 

11101-&7.4906-2 Sample letter to a 1tale 
alngle point of contacL 

CDalel 

CAddreliSeel 
Dear: 

On July 14, 1082, the President 
Issued Executive Order 12372, "Inter· 
governmental Review of Federal Pro
grams." This Executive order provides 
for State and local government coordi
nation and review of certain proposed 
Federal programs and activities, In
cluding real property disposal actions 
of the General Services Administra
tion. 

Enclosed Is a notice of surplus deter
mination that has been sent to appro
priate public bodies advising them of 
the availability of the described real 
property for public purposes. Surplus 
Federal real property which Is not ac
quired for State or local governmental 
public purposes Is generally offered 
for sale to the general public by com
petitive bidding procedures. 

No final disposal action will be taken 
for 60 calendar days from the date of 
thl.s letter to allow for the receipt of 
any comments from your office. 
152 FR 9831, Mar. 27, 19871 

11101--17.4907 List of Federal real properly 
holding agencies. 

Non: The Illustrations In 1 101-47.4907 
are flied as part of the original document 
and do not appear In the FEDERAL REGISTER 
or the Code of Federal Regulations. 
140 FR 12080, Mar. 17, 19751 

11101-&7.-1908 Excess profits covenant. 

EXCESS PROFITS COVEifAifT FOR NEGOTIATED 
SAL£8 TO PUBLIC BODIES 

cal This covenant shall run with the land 
for a period of 3 years from the dale of con
veyance. With respect to the property de
scribed In this deed, If at any time within a 
3-year period from the date of transfer of 
title by the Grantor, the Grantee, or Its sue-

celiliors or assigns, shall sell or enter Into 
agreements to sell the properly, either In a 
single transaction or In a series of transac
tions, It Is covenanted and agreed that all 
proceeds received or to be received In excess 
of the Grantee's or a subsequent seller's 
actual allowable costs will be remitted to 
the Grantor. In the event of a sale of Jess 
than the entire property, actual allowable 
costs will be apportioned to the property 
baaed on a fair and reasonable determina
tion by the Grantor. 

lbl For purposes of this covenant, the 
Grantee's or a subsequent seller's allowable 
costs shall Include the following: 

II l The purchase price of the real proper
ty; 

12l The direct costs actually Incurred and 
paid for Improvements which serve only the 
property, Including road construction, storm 
and sanitary sewer construction, other 
public facilities or utility construction, 
building rehabilitation and demolition, land
scaping, grading, and other site or public 
Improvements; 

131 The direct costs actually Incurred and 
paid for design and engineering services 
with respect to the Improvements described 
In CblC2l of this section; and 

C4l The finance charges actually Incurred 
and paid In conJunction with loans obtained 
to meet any of the allowable costs enumer
ated above. 

Ccl None of the allowable costs described 
In paragraph Cbl of this section will be de
ductible If defrayed by Federal grants or If 
used a.s matching funds to secure Federal 
grants. 

Cdl In order to verify compliance with the 
terms and conditions of this covenant, the 
Grantee, or Its succeliSors or assigns, shall 
submit an annual report for each of the sub· 
sequent 3 years to the Grantor on the anni
versary dale of this deed. Each report will 
Identify the property Involved In this trans
action and will contain such of the following 
Items of Information as are applicable at the 
time of submission: 

II I A description of each portion of the 
property that ha.s been resold; 

121 The sale price of each such resold por-
tion; 

(3) The Identity of each purchaser; 
< 4 l The proposed land use; and 
c 5 l An enumeration of any allowable costs 

Incurred and paid that would offset any re
alized profit. 
U no resale ha.s been made, the report shall 
so state. 

(e) The Grantor may monitor the proper
ty and Inspect records related thereto to 
ensure compliance with the tenns and con
ditions of this covenant and may take any 
actions which It deems reasonable and pru
dent to recover any excess profits realized 
through the resale of the property. 
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[51 FR 23'180, .JUIJ 1, 19881 

1110t...a7.4909 lllcheet and beat UH, 

<al Hlgheat and beat use Is the most 
likely use to which a. property can be 
put, so as to produce the hlgheat mon· 
etary return from the property, pro
mote Its maximum value, or serve a 
public or Institutional purpose. The 
highest and beat use determination 
must be based on the property's eco
nomic potential, qualitative values 
<social and environmental) Inherent In 
the property Itself, and other utiliza
tion factors controlling or directly af· 
fectlng land use <e.g. zoning, J)hyslcal 
characteristics, private and J)ubllc uses 
In the vicinity, neighboring lml)rove
ments, utlllty services, acceaa, roads. 
location, and environmental and his· 
torlcal considerations). ProJected high
est and best use should not. be remote. 
speculative, or conjectural. 

(b) An analysts and determination of 
highest and best use Is based on Infor
mation complied from the property In
spection and environmental assess
ment. MaJor considerations Include: 

(1) Present zoning category <check 
one or more as appropriate). 

Industrial ................................................... . 
Single family residential ........................ . 
Multiple ramlly residential ................... .. 
Commercial/retail ................................... . 
Warehouse ............................................... .. 
Al!rlcullure ................................................ . 
Institutional or public WIC ...................... . 

Other (specify) -----------

Not zoned nu••····· ................................. H.•••••n 
Zoning proceeding pending Federal 

disposal ................................................... . 

Category proposed 

(2) Physical characteristics. <De
scribe land and Improvements and 
comment on property's physical char
acteristics Including utility servlcea, 
access, environmental and historical 
aspects, and other significant ractorsl 

(3) Area/neighborhood uses (check 
onP or mor" liS apnropriRtc l. 

Slnsle family residential ....................... .. 
Multiple family residential ................... .. 
lndtlll.rtal ................................... n•••uh ........ . 

Office uuoooouoo•onuonu••••••"•••u••u•uuoououuu•o• 

Ret.atl or eommen::lal .............................. .. 
Fa.mtland .... ,. ............ u •• , •• _. ..... u,.•••••••nuoo•u• 
Recre-at.fonal/pt.rk area ............ u ....... u •• _ 

other lapeclfJl ---------

------------------------
<4l Existing nelghborlna Improve

ments <check one or more u approprt
atel. 

Deterloratlnl ..... u~..-... u ............ u•••••••••u••••··~· 
StllbJe o.uu••u••u••••·~uooHuuouuuou•onou•••uuuo• 
Some recent development ..................... .. 
Slsnlflcant recent development ........... .. 

VlelnltJ lmprovementa: 
-Dense -Moderate -Sparse -None 

<5l Environmental factors/con-
straints adversely affecting the mar
ketability of the property <check one 
or more as appropriate). 

Severe slope or soli lnatabllltJ ............... . 
Road acceaa ............................................... . 
Aocesa to Nnll.arY aewera or atorm 

aewera ................................. u ................... ~. 

AceeSII to water IUPPIY ............................ . 
Location within or near noodplaln ..... .. 
Wetland1t ...... H ............................. H .............. . 

Tideland• ................................................. .. 
lrreKular Ahape ........................................ .. 
Present Je1111e aareement or other 

J)OSIIe&aorJ non· Federal Interest ....... .. 
Hllltorlc. an:heolosleal or cultural ........ . 
Contamination or other huarda .......... . 

Other lapecllJl ----------

Comment& on advene eondUiona ---

(8) Former Government W!es <check 
one or more as appropriate l. · 

Office ......................................................... . 
JndWilrlal ................................................... . 
Warehouse or atorase ............................. . 
Residential ............................................... .. 
Retalltcommerclal .................................. .. 
A11rlcullural ............................................. .. 



I 
qu1re an on·•ne•ane nreu&nLml 1orce llOo:· 
quate to hold flrea In check until outalde U· 
t.lalance can be obtained. 

lbl Faellltlea of hllh mt.rket value which 
can obtain no outalde ... lalllllee and require 
an on·the-alte flret11htln1 force adequate to 
extlniJUiah tlrea. 

(c} Fit.ellltles of hllh market value at 
which the patrolllnl of lar1e areaa Ia neces· 
u.ry. 

ldl Fit.elllUea or hllh m•rket value not 
fenced and contalnln1 larse quantities or 
personal property of a nature lnvlllnl pll· 
ferne. 

lel Fit.ellltlea of hllh market value at 
which aeveral lt.lea mWit be kept open for 
operat1n1 purpoaea. 

11. Standard~ Jor All Protected Propert1e1. 
lal All faellltlea within the nn1e of mu· 

nlclpal or other public protection, but out· 
aide the leOifaphlc llmlt.s of auch public 
body, should be covered bY advance arrange· 
ment.s with appropriate authorities for 
pollee and fire protection service, at a 
monthlY or other service fee If neceaaary. 

lbl Patrolling Of &II facilities With large 
areaa to be protected ahould be accom· 
pllahed by Wle or automotive vehicles. 

lcl At fenced facllltlea, a minimum 
number of rates should be kept open. 

6. Fir(/ighter-Guardl. Plrer&1htera and 
auarda are the normal means for carrylnl 
out the fire protection and security pro· 
~tams at excess and surpiWI real properties 
where both such pro1rams are required. 
The dutlea of firefighters and guards should 
be combined to the maximum extent possl· 
ble In the lntereat of both economy and errl· 
clency. Such personnel would also be avail· 
able In many caaea for other miscellaneous 
aervlcea, auch aa, removing grass and weeds 
or other fire hazard&, &ervlclng fire· ex tin· 
aulahera. and other activities related to 1en· 
eral protection of property. 

'l. Operating J!equfremenu 0/ Protectfo11 
Untu. Firefighter-guards or suarda, should 
be required to make periodic rounds of fa· 
cllltlea requlrlnl protection. The frequency 
of theae round& would be baaed upon a 
number of factors; such BB, location and sl.:c 
of the facility, type of structures and physl· 
cal barriers. and the amount and type or ac· 
Uvlty at the facility. There may be lnatances 
where some form of eent.ral station supervl· 
slon. auch BB American District Tele1raph 
Company, will effect reduction In costa by 
reduclq the number of flrefllhter·gt:.,.rds, 
or IJUarda, required to adequately protect 
the premlaea. 

B. Watchman '• Clock. To Insure adequate 
covera~e of the entire property by the 
guarda, or flrefllh ter-suarda, an approved 
watchman's clock should be provided, with 
key ataUons atratelle&IIY located so that, In 
pasaln1 from one to the other. the auards 
will cover all porllona of the property. 

•• rtUlCII.it4Vft ntM• ..-. -...., ....... ~•~·•- ,..,.- • ..,.~~ .. -· 

lc fire detection devices and allied equip· 
ment and services may materially asalat In 
mlnlmlzlnl protection costa. However, use of 
devlcea of this type, like l\larda. are purely 
secondary fire protection and are primarily 
a means of obtalnlnl fire and pollee protec· 
Uon facllltlea at the property In an emer
lency. There are varloWI typea of devices, 
each or which can be considered separately 
or In combination BB supplementing l\lard 
patrol&, which may ualat In reduction of 
eoat.s and, In some Instances, It may be possl· 
ble to eliminate alll\lt.rds. 

10. Senlr)J DoQr. Frequently there are fa· 
cllltlea of hl11h market value, or which cover 
lar1e areaa. or are ao laolated that they 
Invite tntrualon by curiosity seekers, hun· 
tera, va1ranta, etc .. whlch·.requlre extra or 
special protection meuures. This has uaual· 
ly been taken care of by stafflnl with addl· 
UonaiiUt.rdl ao that the "buddy ayetem" of 
patrollln1 may be used. In auch caaes, the 
use of sentry dOIB should be considered In 
arrlvln1 at the appropriate method of orr. 
aett1n1 the need for additional ruarda, as 
well aa possible reductions In personnel. If It 
Ia determined to be In the Government's In· 
terest to Wle thla type of protection, advice 
should be obtained BB to acquisition !lease, 
purchaae, or donatlonl, training, .Wie, and 
care, from the neareat pollee department 
ualns sentry dogs. When sentry dogs are 
used, the property should be clearly posted 
"Warnln1-Thls Government Property Pa· 
trolled by Sentry Dogs." 

C. Maintenance Standardr. The following 
&tandarda or criteria are furnished as a 
guide In connection with the upkeep or 
excess and surplus real properties: 

I. Temporar)J Type BvfldtnQs and Sttuc· 
lures. Temporary buildings housing person· 
al property which cannot be readily re· 
moved to permanent type storage should be 
maintained only to the ex tent necessary to 
protect the personal property. Vacant tem· 
porary structures should not be maintained 
except In unusual circumstances. 

2. Permanent Type Buildings and Struc· 
ture1. lal No Interior painting should be 
done. Where exterior wood or metal sur· 
races require treatment to prevent serious 
deterioration, spot painting only should be 

. done when practicable. 
!bl Carpentr~ and Blazing should be limit· 

ed to: work necessary to close openings 
ual11.11t weather and pilferage; making nee· 
essary repairs to floors, roofa, and sidewalls 
aa a protection a1alnat further damage; 
shorlnl and braclnl of structures to pre· 
elude structural failures; and similar oper· 
allons. 

lcl Any neceaaary roofing and sheet metal 
repairs should, aa a rule, be on a patch basis. 

ldl Masonry repairs, Including brick, tile, 
and concrete construction. should be under. 

756 



Federal Property ManageMent Regulation• § 101-47.4913 

taken only to prevent lea.katre or dllllntegra
tlon. or to protect qalnst Imminent struc
tural failure. 

(e) No bulldlnp should be healed for 
maintenance purpoaea except In unUIIual clr
cumatances. 

3. Mechanical and El«lr1callui4UaUou. 
These Include plumbing, heating, ventilat
Ing, air conditioning, sprinkler systems, fire 
alarm systema, electrical equipment, eleva
tors, and similar ltema. 

Cal At facilities In Inactive slalWI, mainte
nance or mechanical and electrical lnatalla
tloM should be limited to that which Ill nec
essary to prevent or arrest aerloWI deteriora
tion. In most c:aaea, personnel should not be 
employed for thlll work except on a tempo: 
rary basis at periodic lntena.Ja when It Ill de
termined by lnapectlona that the work Ill 
necessary. Wherever possible elecl.rlcal sYs
tems should be deenerglzed, water drained 
from all fixtures, heat turned orr. and build
Ings secured agaiMl unauthorized entry. 
Sprinkler systema should be drained during 
freezing weather and reactivated when 
danger of freezing has passed. 

Cbl At facilities In active stalWI, such as 
multiple-tenancy operatlona, equipment 
should be kept In reasonable operating con
dillon. Operation of equipment to furnish 
services to private tenants, as well as the 
procurement of utility senlees for dllllrlbu· 
Uon to tenants, should be carried on only to 
the ex tent necessary to comply with lease or 
permit conditions, or In cases where It Ill Im
practicable for tenants to obtain such serv
Ices directly from utility companies or other 
sources. 

(c) At facilities where elevators and/or 
high-pressure boilers and related equipment 
are In operation. arrangements should be 
made for periodic lnspeclloM by qualified 
and licensed Inspectors to IMure that InJury 
lo personnel, loas of life, or damage to prop· 
erly does not occur. 

Cdl Individual heaters should be Wled, 
when practicable, In lieu of operating heal· 
lng plants. 

4. Grounds. Road.•. Railroads, and Frnc
lng. tal Maintenance of I(I"Oundll should be 
confined largely to removal of vegetation 
where necessary to avoid fire hazardll and to 
control poisonous and noxious plant growth 
In accordance with local and Slate laws and 
regulations: plowing of fire lanes where 
needed; and removal of snow from roadll 
and other areas only to the extent neces
sary to provide access for maintenance, fire 
protection, and similar activities. Wherever 
practicable, hay crops should be sold to the 
highest bidders with the purchaser perform
Ing all labor In connection with culling and 
removal. Also, agricultural and/or 111LP.In11 
leases may be resorted to, If practicable, as 
other means of reducing the cost of 11round.q 
maintenance. Any such leuca shall be sub-

Ject to the provllllona or 1101-4'1.203-9 or 
1101-41.312. 

Cbl Only that portion or the road network 
necesaary for flretruek and other minimum 
traffic should be maintained. The degree to 
which such roads are to be maintained 
should be only that necessary to permit aare 
pasaage at a reasonable speed. 

(c) Railroads should not be maintained 
except as might be required for protection 
and maintenance operatloM, or as required 
under the provlllloM or a lease or permit. 

Cdl Ditches and other drainage facUlties 
should be kept sufficiently clear to permit 
surface water to run off. 

lei Fencing, or other physical barrier. 
should be kept In repair sufficiently to 
afford protection agalnat unauthorized 
entry. 

5. UUIWts. Cal At Inactive properties, 
water systema, sewage dlapoaal systema, 
electrical dlatrlbutlon systema, ete., should 
be maintained only to the extent neceasary 
to provide the minimum services required. 
Bulldlnp or areas not requiring electrical 
service or water should be deenerglzed elec
trically and the water valved off. Utilities 
not In use, or which are serving dlamantled 
or abandoned structures, should not be 
maintained. 

lbl At active properties, water supply, 
electrical power, and sewage dlapoaal facili
ties frequently must be operated at rates 
much below designed capacities. Engineer
Ing studies should determine the struCtural 
and operating changes necessary for maxi
mum economy. Where leakage 1111ound In 
water dlatrlbutlon lines. such lines may be 
valved off rather than repaired, unleas nec-
1'118ary for fire protection or other purposes. 

lcl Where utilities are purchased by con
tract, such contracts should be reviewed to 
determine If costs can be reduced by re•·I
Rion of the contracts. 

6. ProperUrs to br Dlsposrd o/cu Salvagr. 
No fundR should be expended for mainte
nance on properties where the highest and 
beRt usr hM bern determined to be salva11e. 

U. Rt'palrs. Repaln should be limited to 
those addltloM or changes that are neces
Rary for the preservation and maintenance 
of the property to deter or prevent exces· 
Rive, rapid. or dan~rerous deterioration or ob
solescence and to restore property damaged 
by storm. flood. fire, accident, or earth· 
quake only where It has been determined 
that restoration Ia required. 

E. lmprovemrnls. No costs should be In· 
curred to Increase the sales value of a prop· 
erty. and no costs should be Incurred to 
make a property disposable without the 
prior approval of OSA. (Bee 1 101-47.401-5.1 

129 FR 16126, Dec. 3, 1964, as amended at 30 
FR 11261, Aug. 2, 19651 
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1101~'7.491~ t:u~ullve Ordrr 12512. 

Non: The llluatrallona In 1101-47.4814 
are llled aa part of the oriKinal document 
and do not appear In thll volume. 
(50 FR lilt, Jan. 3, 18881 

PART 101-48-UTILIZATION, DONA
noN, ,OR DISPOJAL Of AIAN
DC)NED AND FORFEITED PERSONAL 
PROPERTY 

See. 
101-48.000 Scope of part. 
101-48.001 Detlnltlona. 
101-48.001-1 Abandoned or other un· 

clalmed property. 
101-48.00!·2 Distilled aplrlta. 
101-(8.001-3 Eleemosynary ln.stltutlon. 
101-48.001-4 Flrearma. 
101-48.001-11 Forfeited property. 
101-48.001-6 Malt beveraaea. 
101-48.001-7 Property. 
101-48.001-8 Voluntarily abandoned prop· 

erty. 
101--18.001-9 Wine. 

IWpart 101-41.1-Utlllzallon of Abanclanacl 
GAel farfaltacl Panonal Proporty 

101--18.100 Scope of subpart. 
101-48.101 Forfeited or voluntarily aban· 

doned property. 
101-48.101-1 Sourcea of property available 

for utilization. 
101-48.10HI Custody ol property, 
101-t8.101-3 Coat of care and handling. 
101--18.101-4 Retenllon by holding asency. 
101-48.101-11 .ProperlY required to be re· 

ported. 
101-48.101-8 Tranafer to other Federal 

asenclea. 
101-48.101-7 Relmburaement and coats In· 

cldent to tranafer. 
101-48.101-6 Bllltns. 
101-t8.101-9 Dlapoalllon of proceeds. 
101-48.102 Abandoned or other unclaimed 

property. 
101-48.102-1 Veat1n1 of Ulle In the Unlled 

St&tea. 
101-48.102-2 
101-48.102-3 
101-48.102-4 

Reporting. 
Relmburaement. 
Proceed&. 

Subpart 101-41.2-hnollon of Aboftdonocl 
and forfollocl Ponanol Pr.,..rty 

101-(1.200 Scope of subpart. 
101-48.201 Donation of forfeited distilled 

aplrlta, wine, and malt beverasea. 
101-48.201-1 General. 
101-48.201-2 Eatabllshment of ellslblllty. 
101-t8.1101-3 Requeata by lnatllutlona. 
101-48.201-4 Fllllns requeata. 

101·48.201-li Donallon of Iota not required 
to be reported. 

101-48.1101-8 Packlns and ahlpplnll costa. 

Subpart 101·41.3-Dhpoaal of Abanclonacl and 
forfoltacl Panonol Praperty 

Sec. 
101-48.300 Scope of subpart. 
101-48.301 General. 
101-48.3011 Dlatllled aplrlta, wine. and malt 

beveraees. 
101-48.303 Flrearma. 
101-48.304 Property other than distilled 

aplrlta, wine, and malt beverases and 
flrearma. 

101-t8.301i Disposition of proceeds from 
&ale. 

101-48.3011-1 Abandoned or other un· 
claimed property. 

I01-48.30:t-2 Forfeited or voluntarily aban· 
doned property. 

Subpart& 101-41.4-IOI-41.41(1eeervecl) 

Sullport 101-48.49-lllualrollona of Forma 

101-48.4900 Scope ofaubpart. 
101-48.41101 (Reserved) 
101-48.41102 GSA forma. 
101-48.4902-18 GSA Form 18, Application 

of Eleemosynary lnatltutlon. 

AUTIIORITY: Sec. IIOiiCC), 83 Stat. 390; 40 
U.S.C. 486<cl. 

Souacc: 42 FR 55813, Oct. 18, 1877, unle5'i 
otherwise noted. 

11101-~11.000 Scope of pari. 

This part prescribes the policies and 
methods governing the utilization, do· 
nation, and disposal of abandoned and 
forfeited personal property under the 
c1111tody or control of any Federal 
agency In the United States, the Com
monwealth of Puerto Rico, American 
Samoa, Guam, the Trullt Territory of 
the Pacific Islands, and the VIrgin Is· 
lands. 
11101~8.00 I llefinltiona. 

For the purposes of this Part 101-48, 
the following terms shall have the 
meanings set forth In this section. 

1101~8.001-1 Abandoned or other 
claimed properly. 

Ill\• 

"Abandoned or other unclaimed 
property" mell.llll personal property 
that Ill found on premises owned or 
leased by the Government and which 
Is subject to the filing ot a claim there
tor by the fonner owner(&) within 3 
years from the vesting of title In the 
United States. 
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GSA REAL PROPERTY DISPOSAL PROGRAM 

MISSION 

The General Services Administration (GSA) is responsible for 
promoting the optimum utilization and disposal of Federal real 
property in the most timely, economical, and efficient manner. 
Primary responsibilities include the development of Federal 
Government policies and regulations; the identification of 
properties not utilized, underutilized, or not being put to 
optimum use; arranging transfer of excess property from one 
Federal agency to another; and the disposal of surplus property 
by sale, lease, (including leases for the homeless), exchange and 
donation for public purposes. Donations include conveyances for 
prisons, parks, education, health, wildlife, historic monument, 
airports, and roadway purposes. 

~~perty ~s ·excess when it is no longer needed by a particular 
Government agency and surplus when it is no longer needed by the 
entire Federal Government. 

BASIC STATUTORY AUTHORITY 

The Federal Property and Administrative Services Act of 1949, as 
amended (40 u.s.c. 471 et seq.) 

Section 202: 
Section 203: 
Section 204: 

Governs the Transfer of Excess Real Property 
Governs the Disposal of Surplus Real Property 
Governs the Use and Disposition of Proceeds 
from Sale 

Executive Order 12512 (dated April 28, 1985) 
Emphasizes the importance of Executive agencies effectively 
and efficiently managing Federal Government assets. 

Federal Property Management Regulations (FPMR) 101-47 
Implements regulations for the identification, 
utilization and disposal of excess and surplus real 
property. 

See Appendix A for a listing of the relevant laws governing the 
utilization and disposal of property and Appendix B for relevant 
Executive Orders. 

PROPERTY DISPOSAL TYPES 

There are three basic categories of property disposals: 
1) Public Lands - The Department of the Interior is responsible 
for public domain and national park lands. The Department of 
Agriculture is responsible for national forest lands. GSA does 
not dispose of public domain lands, national forest lands, or 
national park lands. 

2) Reimbursable Disposal Activities - Under the Economy Act 
(31 u.s.c. 1535), GSA disposes of properties on a reimbursable 



basis for agencies having their own authorities. For example, 
the Department of Justice has its own authority to dispose of 
seized and forfeited properties. There are at least 16 agencies 
with various types of management and disposal authorities (i.e., 
Resolution Trust Corporation; U.S. Postal Service, Housing and 
Urban Development, and the Small Business Administration). 

3) Acquired Lands - GSA disposes of lands acquired by a Federal 
Agency but that have been determined to be no longer needed for 
furtherance of the agency's mission. These disposals are 
conducted under the authorities granted in the Federal Property 
and Administrative Services Act of 1949, as amended (40 u.s.c. 
471 et seq.). Under the base closure legislation, GSA delegated 
disposal authority to the Department of Defense. 

DISPOSAL PROCESS 

When excess property is reported to GSA, the property is screened 
with other Federal agencies to determine whether any other 
Federal requirements exits. If such requirements exist, GSA 
arranges transfer from the agency reporting the property to the 
agency requesting transfer. Unless waived by the Office of 
Management and Budget, receiving agencies must pay the fair 
market value for the property. 

If there are no Federal requirements, GSA determines the property 
surplus to the requirements of the entire Federal Government and 
makes it available, depending on the highest and best use, to 
State and local governmental units and eligible nonprofit 
institutions (public bodies). A wide range of public uses are 
served including homelessness, prisons, park and recreation, 
health and education, historic monument, wildlife conservation, 
airports, and highways. GSA is also authorized to negotiate the 
sale of property to State and local governmental units and 
entities thereof. Property not conveyed to public bodies for 
public purposes is offered for sale to the general public on a 
competitive bid basis. 

Since the enactment of legislation in 1987, implementation of the 
Stewart B. McKinney Homeless Assistance Act has become a major 
focus for GSA. GSA works with the Departments of Housing and 
Urban Development (HUD) and Health and Human Services (HHS) to 
develop policies and procedures implementing this Act. All 
properties reported to GSA for further Federal utilization or 
disposal are routinely referred to HUD for homeless suitability 
review. If determined suitable, GSA makes the properties 
available to homeless providers on a priority of consideration 
basis. 

Oversight of the GSA real property disposal program is provided 
by the House Committee on Government Operations and the Senate 
Committee on Government Affairs. Appendix C contains a diagram 
depicting the disposal process. 



1.) 
APPENDIX A - GENERAL SERVICES ADMIIUS'l'RA'l'IOM AU'l'BORI'l'Y 

The Federal Property and Administrative Services Act of 1949, as 
amended (40 u.s.c. 471 et seq.), contains the basic law governing 
the utilization and disposal of excess and surplus Federal real 
property. Referenced below are pertinent subsections of sections 
202 (utilization of excess) and 203 (disposal of surplus) of this 
law (40 u.s.c. 483 and 484), and citations for related laws, which 
contain the principal authorities in this process: 

Transfer of excess real 
property among Federal agencies. 

Transfer of certain excess 
real property to the Secretary of 
the Interior to be held in trust 
for use and benefit of Indian tribes. 

Disposal of surplus real 
property by competitive and 
negotiated sale. 

Disposal by negotiation to 
private parties. 

Disposal by negotiation to 
public agencies. 

Disposal for school, classroom, 
or other educational purposes. 

Disposal for public health purposes 
including homeless use and research. 

Disposal for public park or 
recreation area. 

Disposal for historic monument. 

Disposal for correctional 
facility use. 

Disposal of urban lands. 

Disposal of power transmission lines 
needful for or adaptable to the 
requirements of a public power project. 

Disposal for public airport purposes. 

40 u.s.c. 483(a)(l) 

40 u.s.c. 483(a)(2) 

40 u.s.c. 484(c) and (e) 

40 u.s.c. 484(e) (3) (G) 

40 u.s.c. 484(e) (3) (H) 

40 u.s.c. 484(k)(l)(A) 

40 u.s.c. 484(k) (l)(B) 

40 u.s.c. 484(k)(2) 

40 u.s.c. 484(k)(3) 

40 u.s.c. 484(p) 

40 u.s.c. 532 

50 u.s.c. App. 1622(d) 

50 U.S.C. App. 1622(g) 



Disposal for wildlife conservation 
purposes. 

Disposal of Federal aid and other 
highways. 

Disposal for authorized widening of 
public highways, streets, or alleys. 

Transfer to a State agency for 
replacement housing in certain 
limited situations mainly 
involving public land acquisitions. 

Transfer of jurisdiction over property 
within the District of Columbia for 
administration and maintenance under 
conditions to be agreed upon. 

Grant of easements in, over, or upon 
excess or surplus real property. 

Lease of Federal real property for use 
as facilities to assist the homeless 
(Title V-Stewart B. McKinney Homeless 
Assistance Act). 

16 u.s.c. 667b-d 

23 U.S.C. 107 and 317 

40 u.s.c. 345c 

42 u.s.c. 4638 

40 u.s.c. 122 

40 u.s.c. 319-319(e) 

42 u.s.c. 11411 

OTHER LAWS AND REGULATIONS 

The following is a listing of pertinent laws and executive orders 
which may effect the disposal of real property: 

National Environmental Policy Act 
of 1969, as amended 

National Historic Preservation Act 
of 1966 

Farmlands Protection Policy Act 
of 1981 

Archeological and Historic 
Preservation Act of 1974 which amends 
the Reservoir Salvage Act of 1960 

Flood Disaster Protection Act of 1973 

Coastal Zone Management Act of 1972 

40 u.s.c. 4321 et seq. 

16 u.s.c. 470 et seq. 

7 u.s.c. 4201 et seq. 

16 u.s.c. 469 et seq. 

42 u.s.c. 40001 et seq. 

16 u.s.c. 1451 et seq. 



') Endangered Species Act of 1973 

Resources Conservation and Recovery Act 

Toxic Substances Control Act 

Wild and Scenic Rivers Act 

Federal Water Pollution Control Act 

Clean Air Act 

Solid Waste Disposal Act 

Comprehensive Environmental Response, 
Compensation, and Liability Act of 1980 

Superfund Amendments and 
Reauthorization Act of 1986 

Antiturst Laws: 
Act of July 2, 1890; 
Act of August 27, 1894; 
Act of October 15, 1914; 
Federal Trade Commission Act 

Protection and Enhancement of 
Environmental Quality 

Protection and Enhancement of the 
Cultural Environment 

Floodplain Management 

Protection of Wetlands 

Intergovernmental Review of 
Federal Programs 

16 u.s.c. 1531 et seq. 

42 u.s.c. 6901 et seq. 

15 u.s.c. 2601 et seq. 

16 u.s.c. 1271 et seq. 

42 u.s.c. 7401 et seq. 

42 u.s.c. 7401 et seq. 

42 u.s.c. 6901 et seq. 

42 u.s.c. 9601 et seq. 

Public Law 99-499; 
100 Stat. 1613 

26 Stat. 209 
28 Stat. 570 
38 Stat. 730 
38 Stat. 717 

E. o. 11514 of 
March 5, 1970, as amended 
by E.O. 11991 of 
May 24, 1977 

E. o. 11593 of 
May 13, 1971 

E. 0. 11988 of 
May 24, 1977 

E. o. 11990 of 
May 24, 1977 

E. o. 12372 of 
July 14, 1982 
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Presidential Documents 

ElltDCUIIvo Ordur USI2 or April 20, 1fMIS 

Fedornl llnol Properly Manngcmenl 

Dy lhe uulhorily vc>lctl in""' u l'r .. ldent by the Conotitulion und lewo of the 
Uniled Stutes or 1\mcricu, indudii>A •ecllun 40Uful ul tillc 40 of the United 
Slulct Cotlc, anJ m order lu enture thai •·ederul rcul J>rUI>rtly rotourcu arc 
treated In uccurduucc with \heir value 111 nalionul uucl• ond In lhe bu1 
intereslt oft he Nuliun'• lul'eycro, It Is hereby ordertd •• follows: 

Secllan 1. Cl!nerolllequirem.,nU. To ensure the efloclivt: und economical uu 
of Amcricn'• rcul prut>Crl)' und tmbllc luntl 1111t1, e•lul.lirh a local pulnl lor 
lhe tnunciution of clcur 1mtl cunoiolcnll'ederul pulicit" ••KutdlnM the ucquiri· 
lion, ntunugl!ment. nncJ tlhpo•ul ur prupurlict. und unun: mun•gemtnt ac· 
counlubilily fur lmpltmentinH htlcrul reul proptrty nu>~wuement reforms. ell 
t:Xecylive depurlmcnl• und •11cncics shullt~kt lmmediule ~tcliun lo r~cognize 
the lmsJorlnucc uf JUdi re1ourcus lhtouRh incrt:usud Htitrh•Jtetncnl allcntiun. 
celubli;hmcru ur clcur yuub untl obJective•. lmpwvctl twlicics ond ltveh of 
nccountuUifil,-. untl otlu:r Ullattuptiutc actions. Spt:cificttUy: 

(ul Tltc UomeoHc 11ulicy Cuuncil shull srrve a• the lurum lor approving 
IIO•crnrnenl·wiue reul prulu:rty ntunugemenl pt~llcies: 

(bl All E•eculivc tl"1mrtments untl ugtn£ic• ahull ealubli,h internal policlf• 
and syolcms of accuuuluhillty thul ensure effective ""' of real pro~erl)' n 
support of n•iuiun·rclutctl uctlvilics. con•istenl with l't:~lcrul policies rcg•r<l· 
lnt: thu ucqui•itlon. munu~:cmcnl, untl diapoo11l of tuch """"''· 1\11 tuch uscn· 
cics 1holl P"titnJic•lly •~view their re11l prut•erty holtlings untl conduct surveys 
of such properly in uccurtlunce wilh slandurdt and pracetlure1 delerrnineu by 
the /\tlmlnlolrotor of Cctwrul Scrvicet. 1\11 tuch agencies ohull o.bo tlenlop 
unnuol rent protruly munagemenl improvement pl•m thul include clear anti 
concise gouls umJ ubjccliv<:' rclutcd ID ull UIJ'CCIS ol teol properly munuge• 
munl. untl itlenlily snl"'· wurk •r•uce monoaurnenl, pruduclivily. untl excess 
r~ropcrty turs•••: 

(c) Tlte Dlrer.tor of the Olnce of Munusemcnl end Dudgcl ohull review, through 
the munugcm•nt untl bml~ct review llfO<cuoa, the ullurto ul d•pamnenlt ond 
OROHcin towurtl uchicvinf{ the HtJ\o'UfltUUmt·wlllo propc:rl)' monuscmtnl pott~ 
cits cslabllahcd 1•urounnt tu 11•1• Ord•r. Suvlngs uchi.-ctl aa 1 result of 
improved munugemcnl •hull be •PI•IIed to reduce l'rtlt·rul sprndlns •nd to 
IUJiporl progrum delivery: 

fd) The Office of Manugcmcnl nnd Outlsel und lhe Cenerul Services Admlnlt· 
trkllon ahull. In con•uhaliun whh lhtluntl n•unaginc BRtndes. develop lesisl•· 
live lnltlullvtt lhul lct:k lu. hnpro,·e •·uolorol r.ul prur•erly maniRement 
thruuMh the udo1•liun ul "I'I"UJlflutc prlvntu 1uctor m•nu~cmunl lechnlquu: 
the climlnutlun of duplicutiun ul ullurl 11mung •Renclu: 11nd th• eattbli•hmenl 
of n•unnReriul uccauntubilily lur lniJ>Icn>r.ntlny ollucllvc und efflclcnl rcul 
proverly munuMctnenl prncllces: ••ntl 

(a) The Pruldent'a Council on Munagemenllmprovemenl. sub)ecl lo lhe policy 
direcllon ul iho Uumutic 11ollcy Council, ahull conduct such utldlllonel atudlu 
n1 uro neccuury to impruv" l'cdetnl rAul properly munesement by opproprlute 
•Henclu ond 11ruup1. 

Soc. 2. Rt:ol l'ropm·ty. The '1\tlndnlolrlltor uf Cenorul Service• ahall, Ia lho 
ulont permitted uy luw. l>rovldc aovcrnmunt·widu pulh:y over•l&hl und auld· 
oncr. f(Jr f~th:t11i nml pruru:rly tnunnHenumt: mnnuue IU:ltcltd propcrlit» for 

APPENDIX B 



Disposal Process 

Transferred To 
Federal Agency 

30-60 Days 

Property Re_portecl.~cess 

Federal Screening IJY GSA. 30 Days 

Determined To Be Surplus 

' Public Body Screening 20 Days 

Sold To 
Private Sector 

. Conveyed To 
Local Government 

6D-90 Days 6D-90 Days 
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' 
uKencl~•: conduct survey•: dclegute opcrullonnl rOtl•un>iuillly to esenclu 
whero feuiule untl ccunomlcul; und provide leodcr.hip in the development 
und mulntcnunce of needed JUOperty manugcrnelll inform~tion systems. 

Sec. 3. Public Lands. In order to cnsure thul l'cderully owned l•nds, other lhan 
the real property cuvered by Section 2 of thit Order, ore nounus~d In the most 
elfective und economic manner, the lle1•urlmcnts of l\11ricullure ~nd the 
lnterillr sho~ll t11~e such slcJ>I ns ore upprOJifiote to lmJI!UVt: their monogcntcnt 
of public lund• unu National ~·urcol Sy•tcno lunds untl •h .. ll di!Velup appropri· 
ate lcgi>l•th·t• ptufl•••ls ncccuury to lucilitotc that re•ull. 

Set. 4. EKecutive Order Nu. 123~8 of Feluuory 25. 190~. is l~ereby revoked. 

THE WIIITE IIOUSF., 
April :!!}, 1905. 
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S'l'A'l'BMEN'l' OF J»>ll M, S'l'ROCX 
C:.U.IFOJIH:U SECRITARY POR PVIRONMIN'l'.U. PRO'l'IC'l'ION 

RIPUSIN'liNG 'l'HI NATIONAL 
GOVERNORS 1 ASSOCIA'l'ION BBFORI 'l'HE 

DEFENSE ENVIRONMENTAL RISPONSB 'l'AU PORCI 
July 17, 1991 

11r. Chaiz:'lllll.l'l, fdlow aallen of the Taak l'orce, it i& a privileqe 

and an honor tor me to 1M a member ot thia 'l'aalc rorc:e, repreaentinq 

the intareata and viewpoint• of the National Governors' 

baociation. 

our taak hare ia to lll&ka racOllllllend.&tiona on waya to improve 

inten9enoy coor4ination and to atreamlina proce4ura• for the 

purpoa•• of expeditin9 environmental reaponae action• at military 

inatallationa that ara hain~ oloaa4 or aobadula4 to he cloaad. 

The Bational Governor•' baociation, found.a4 in 1101, ia the 

inatrument throu~h wbiob the nation'• oovernora collectively 

influence the <Sevalcpaent and implauntation of national policy an4 

apply cr .. tive laa4arahip to atata iaauaa. ~• Aaaociation works 

cloaaly with tha Adminiatration an4 convr••• on atate an4 fa4eral 

policy iaauaa. Tb• baociation aerv•• •• a vehicle for aharinq 

Jmovla<19a of innovative proqrUUt aaon9 the atataa and provi4ea 

taehnioal aaaiatance an4 conaultant aervicaa to Governor• on a wide 

ran;a of a1U'1&9a1ent an4 policy iaauaa. 



I 

' Statu have inherite« a pollution problu. of at.avvuU\t proportion 

fraa the f~eral fOVarnment. While agvraaaive federal an4 ltate 

tevulatiOM have 9'l'eatly illprovacS environmental mana;u.ant and 

oleenup within the privata eactor over the laat two 4aca4aa, they 

have not dona aa well to enaura aound environmental practices at 

military ••••· All a raault, virtuall:y avuy atata b hoat to 

environment.all:y contaminated military baaaa, 

ltJtl ipyolytmlnt in Clttnup Q( ailitlty b1111 111#14 tpr clgtu;l 

it pot,iyU•4 hy ltylfll foptiors, Firet;, •t•t•• han • ltqtl 

rtiPRn•ih!lity t.e •n•ur• t;b•1; •tat;a apy!rpftMntal eleanyp ·-tn4 

pan•;tmant l&yt are obeytd. ao;opd, •t•t•• baya a tpytrei;n duty 

'0 '"19'' tb•t qltanu; plant and aetione will retult in ea:o titae 

an4 yill not prgduqt •4di$ipnal h•••r«• that gqu14 threaten th• 

hyUb •n4 11tat;y pt t.btir c;i1:;i§lnt 1 l'inall:y, atatea have an 

economic incentive to anaura that appropriate cleanup action• are 

praaptly talcan. Kan:y of the .. baaea alate« fO'I: cloaure will 

aventuall:y be t'l:anaf8'1:'1:'a4 tor oivilian uaaa. Therefore, it ia 

illportant that atatea over••• cleanup ancS compliance aot.iona at the 

balea ao that at.at•• an4 their local communit.iea do not inherit. 

contaminated property. To minimi&e economic 4ialocation in 

ooau.nitiea, it ia alao important for the cleen-up to taka place in 

a tillely 1111UU\er. 

We baU.eva that J:Mrth the comprehem~iva bvi'l:onmantal Raaponee 

COIIpalwat.ion, an4 Liability Act (CD.CLA) and R .. ouroa C::onaarvation 

aJI4 ucovuy Act (ReM) provide opport.unit.iaa for stataa to 

-2-



' 
utabl1•h et.l'ong role• in· ovezoaeeinv cleanup activitie• at the 

clo•inf ~•••· Purauant to CBRCWA Section 120, •om• •tatea have 

antered into the Pedanl Paoility A;Teuenta with the u.s. EPA and 

the Departaent ct Daten•• (DOD) for the cleanup ot military b•••• 

Vbioh ve on the Rational Pdoriti•• :List. 'fhe•• :redenl Facility 

Agreeaenta provide an etteotive mechani.. to en•ur• cooperation 

among the DOD facilities, u.s. EPA, and atate aneil local regulatory 

avenoi••· We are bopetul that etatea will ~ vorkin; cloaely and 

produotively With t.h••• a;enciea to expedit• the cleanup activities 

at th••• oloaing ~•••· 

%. 1141Y'lPR''nt and BfU'I of Military It••• 

Radeve1opent aneil reuaa of military ba••• involve• iaauaa that 

are vital to the environment and the economy of the atataa. 

atatea will have to balance their aiaaion to protect public 

health and the environment with the economic nettd.a of the 

atatea and looal oommunitiea. We liiWit not ~ a ati.Ullblinq 

blooll: to ~·• oloaure and reutUiaation ot b .. e property. We 

aup~ rapid redevelopmant and reuee ot military baaea, aa 

long ae all environmental lava are complied with ~tore, 

during and after cloaure, and a• lon; a• ultimata remediation 

of environmental oontaaination at the b&••• ia not adveraely 

affected. We ~lieva that auch ra4evelopment can ~· 

uneila:r:taken rapidlf, conaiatant with c::BRCU. Seotion no (h), if 

vs DA interpret• that provision in a coaon sen.. way, 

vorkin; with atatea on a caae•by·oa•• ~aia. 
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:Enteda civilian lal'ld u•• on a closir19 baaa uy 1:1e allowed it 

auoh lal'ld uae will not intufan with tba on;oinq cleanup 

activitiea, if the state and the public are acSe;uately 

notifiall, and if DOD agrees to il'ldumity, hold unless anll 

wive claiu aqainat tba atate for any cause of action srisinq 

out of tbe u.. of tbe l:leaa property. 

stat•• may OOMicSar parceliJ\9 out the olean or alaan.t 

portions of the baaa property for sale if, in addition to the 

aboVe-mantione4 three conditions, DOD •;r••• to retain the 

r:eaponeilJiUty for any lor19•tarm operation and. lll&intenanca or 

the raedial action and. for: any necessary removal or raadial 

work i4antif1e4 in the futva. Plartharmora, sufficient 

protective pr:oviaions should ba written into ctead.a and other 

leqal docuunta etfectuatin; parcel transfer, which will 

provide for ri;bt of entry or acoaaa ~ raqulatory aqanclea 

tor aonitodr19 purpoaea. LaneS uae restrictions should also ba 

imposed. on parcels which cannot Ja fl.l.lly raadiatad. bacauaa it 

is either taohnolOCJically infeasible or prohibitively 

expansive to do eo. 

In detarminil\9 tba cleanup •tandarq, aohedule•, and 

priorities tor tbe cloainq ba•••· thara has to Ja a wise 

balancinq between the anvi.roftlllental conoU""M aD4 the economic 

considerations. 



Where a baae oloaure h req:u:Lred by law to ooow:- before tha 

1aheduled final oleanup prev:LoullY aqreed to in the Pedaral 

racU:Lty A;reement, •tate• may coMider on a caee•by-cue 

·baab whether it ia appropriate or re .. ible to rene;otiate the 

tuu and 1ahedule1 in the Federal Facility Aqreaent. If the 

r .. ouroe• are •imply not available for the •tate to perform 

ita ovu•itht re1pona1b:Llity on an expedited time •chedula, 

the atate may have to ••Ilk inoreaaed ovuaitht fundint from 

the federal tovunment in orclar to help meet the olo1u.re 4ata 

Z'&lill.\ 1re4 li:ly law. 

In ordar to enaw:-e that the propo1ed reuae of l:>a1e property 

doe• not intartere with the on;oin; oleanup work, local 

redevelopment aqenciea need to be bl'ouqht into thi• federal• 

atata oooriinatell oleenup effort at the earlieat ata;e 

poaeible. bdevelopment a;enciea need to ba 1Delliately 

informed of the proc••• and rllqUiraenta of the cleanup worlc 

at the be••· At the l .. t :uetint, ve beard IJ:Iout tba 

1ituation at Worton Air roroe Baae in California from the Air 

rorce'• puapective. We wOUld like to take a ocuple of 

ainutea to talk aboUt the Norton •ituation from a different 

perapeot:L ve. 

'!'be Air Force leaaed a portion of the Norton Air Force aue to 

the :r:nland Valley Development AtenCIY, vhiah aubl .. aed a larqe 

ban9ar to LOOkheed COrporation for commercial airoratt 

u:Lntenance operation. 'fhe hanvar va1 aJ:Iove a potential 

-!I-
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aouroe of hazardoue au~atanoe contamination. 

contraotad to have the concrete floor in the han;ar removed 

an4 repo~r~. The v.s. EPA Jteqion 1 antS california atate 

requlatory aqenciea found out abo~t tockhe~'• activity two 

daya before the work waa to be;in. In thia caae, the Inland 

Valley Development A;ancy antS Lookheed abo~ld have been 

into~ of the exi•t•nce of the Fedaral Facility Aqreemant 

aaonq the Air Force, tT. 8. DA and California. They !Mould 

have become familiar with the term. and oondition. of the 

P~eral Facility Aqrenant to :know that there ia a potential 

aouroe of hazardoua aul!atance contamination beneath the 

hanqar. 'l'bia ait.uation examplitiea the neat! tor enhanced 

comm~ication amon; the I)OD ~ranCh, the ba .. , the federal and 

atate retulatora, the local r~evelopment a;enoiea antS the 

pul!lio. 

ltatea recoqnize that there ia an intereat, both within the 

DOD ~anohea and within the local communit.iea, to promptly 

lllllte land and taoiliti .. on cloain; beaea available to private 

aeotor for interim uae and poat•cloaure uae. Statea need to 

aake aure that act.ivitiea aaaocia~ with baae rauae do not 

conflict with or impede the cleanup work aa required by the 

Paderal Facility Aqraemant., and f~eral and atate 

anvironaental lava. 



' 
'l'budora, it b ••••ntial that the DOD branch notity and 

involve the atataa aa soon aa poaaibla reqardinq any proposed 

baaa reus• or chafti•• in ita olaanup polioiaa or prioritiaa. 

'l'ha cOllllllunicaUoru~ uonq all partie• conoarnad need to be 

improved. state• need to know, at the aa:rlieat ata9e 

poaaibla, wbat t:ha proposed rauaa achadulaa are tor the 

cloainq baaaa, 1'b:l.a intonation doaa not appear to ba 

forthcomin;. Moat atataa w:l.ll have to hira additional atatf 

tor tha axpadited cleanup atfort, and will nae4 to know in 

advance wan to hire the naw ataft and bow many to hire. 

It would ba helpful to have a joint•aarvicas ra;ional 

anviron~~antal otf:l.ca in aaoh atata which would coord:l.nata with 

the atata on behalf of all t:ha OOD branch•• raqardin9 broad 

policy iaau••· Thia way, the atata will not bava to deal 

laparataly with aaoh branch which aay hava differant 

practioaa, policies or procadur•• reward in; the required 

cleanup of ita Delli, 

rurthanora, there are evan policy 4iftarancaa within t:ha aama 

aarvica branch. In California, wa bava one base whiCh haa 

fifty environmental ataft with the authority to make on-aite 

daoiaiona1 and laaa than 1!0 miles away, we have anot:hu baaa 

whiCh baa two anvironmantal staff who dater all the daoiaiona 

to the east coast, cauainq unnecaeaary delaya in.t:ha claanup 

procaaa. This d-onatratea the naad for oon.aiatency in 

polioiaa not only within OOD, but alae wit:hin the aame aarvica 
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Ja'anch. 

Wa also bllliava that it will help spaad up the oleanup procaaa 

if vraatar authority is tiven to the local ba•• official• for 

on•sita oontractint and daciaion-aakinq on technical ia1uea. 

This not only will expedite dac1aiona, wt alao will allow for 

a bt~~ar ralationabip ba~vaen the baaa and the •~ate 

re;ulatory •1enciaa. 

In addition, atataa aay conaiclar aattin1 up a au~a-lavel taak 

foroa to add.raa• tha .baaa closure i .. u••· In california, u.s. 

DA a.qion t and Governor Wilacn have jointly propoaed. a 

aul~i·a,ancy · t .. Jc force vbich voulcl inclul.ia mamb41n 

rapraaen~inl the DOD branchaa, u. s, IPA R•l ion v, anl.i the 

atata and local ra;ulatory a,enciaa. 

succaaaful tranaition at thaaa cloain1 baaaa alao dapancll en 

hOW auch g0111111unity involvcen~ there ia in the procaaa. Bases 

tha~ are receptive ancl reapona1va ~o local concarna will 

hopefully be able to eaaa into the transition froa military 

praaenoe to civilian reuae with blaadn91 from both revulatory 

aqenciaa ancl local communiti••· 

With re;arcl to the tunclin1 tor the cleanup activ1tiea at the 

cloaiftll baaea, atataa applaud DOD'I propoaal that aala an<! 

1•••• prooana from property tranaaotion be uaad to funci 

-·-
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cleanup. However, atat•• ara concerned abOut the oontinuinq 

tundin; fer the cleanup an4 the atata overai;ht. currently, 

for tho•• atataa Which have ~tared into tha Dapartaant ot 

Daten•• and State Kaor&nd\111 of Aqra ... nt (DSMOA) with DOD, 

fundin; for at.ata overai;ht ooaa• fr0111 tha Baaa Cloaw:a 

Aooount WhiCh i• tunnalle4 tbrou;h the Defanaa Bnvironmant.l 

aa•toration Account (DBRA). Aa va underat&nd, fundinq from 

the laaa Cloaura Aooount may expire attar ti va yaara. 

Therefore, we would like to be •••urad that aow:oa• of fun4in; 

for atate ovarai;ht and cleanup will continua, ainca it ia 

o~vioua that moat of th••• baaaa will not ~• fullY cleaned up 

in five yaara. 

III. Stat.e 1 e bt.bgrfey unoar cpcu and BCBA 

It u the atataa' poaition that Con;raaa, ~y ~actin; CDC:LA 

Section :a.ao (a) (4), haa axpraaaly waived federal eoveraiqn 

hlllunity re;arding removal and ra!Uidial action• at federal 

faoiliti•• whiCh era not included on the National Priorities 

r.ut. :tn other vorda, it i• the etat••' poaition that tha DOD 

faciliti•• are .W,jeot to •tate law requirement• and the ttate 

approval authority ra;arcU.n; ruoval and rUiedial action. at 

military baaaa Whioh an not on tha RatiOMl Pr1orit1e• Liat. 

-II-



authority to make aura tbat baa• oloaura aotivitiaa an4 the 

raqllil'ad olaanup an carriacl out in full compliance with 

federal an4 atata anvironaental lava. Where naoaaaary, atataa 

will ••ale panaltiaa a;ainat tba DOD taoiUti .. to dater future 

violation• at tba cloain; ~••••· Stataa are hopeful tbat 

C'On;r••• or the V. 8. lupr... COUl1: will aoon clarify the 

•tatu' authol'ity to •••••• panaltiaa u:nclar RatA Saotion 41001. 

CQNCLYSIQlf 

In oonoluaion, v. would like to reiterate that the kay to a 

noouaful and expaditioua cleanup of the oloainq baaea ia 

CODunioation and cooperation. DOD, federal ancl atata 

ra;ulatory a;anciaa and local co111111\l.nitiaa naa4 to work 

t:ocJathar to coaa to a oonaenaua on iaauaa relatinq to the 

cleanup and rauae of the oloain; baau. 

lfr, Cbai:r:man, fellow ..Uara of the Tallk Pwoe, I tbanlc you 

tor your oonai<laration of ay atat..ant. :t would H pleaaed to 

auvar any qu.aationa you uy have, ancl to work witb you in the 

CCI!Iiq aontha on thea a illport.&nt iaauea. 
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Members of the Task Force, I am Earl Gjelde, President and Chief 

Executive Officer of Chem-Nuclear Environmental Services, Inc., 

and I am pleased to provide this statement to the Task Force 

regarding environmental response actions at closing military 

installations. 

Chem-Nuclear Environmental Services, Inc. (CNES) is a member of 

tbe Waste Management,Inc - Chemical Waste Management, Inc. group 

of companies, which together form the world's largest and most 

experienced environmental and waste management team. CNES is 

specifically structured to focus these extensive resources, 

experience and capabilities on the unique and complex 

environmental and waste management needs of the federal 

government. The CNES team offers waste management systems, 

procedures and Quality Assurance policies that meet all 

applicable state environmental and EPA standards, from analytical 

technologies through remediation systems to final treatment, 

disposal and site restoration involving all streams of waste at 

federal and industrial facilities. 

We commend the dedication of this Task Force, the Department of 

Defense and the u.s. Environmental Protection Agency (USEPA) to 

explore methods of consolidating and streamlining interagency 

coordination and environmental restoration. The Department of 

Defense has created, through this Task Force and other public 

fora, avenues of public expression for concerns about 
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environmental problems at DOD facilities and proposed solutions. 

out of this atmosphere of genuine openness, creative solutions 

will certainly arise. In congressional ~earings Deputy Assistant 

Secretary Tom Baca, and Christian Holmes, Deputy Assistant 

Administrator for USEPA, have called for greater interagency 

coordination and streamlining of clean-up procedures. Both DOD 

and USEPA have made clear that expedited environmental 

restoration and interagency cooperation are not mutually 

exclusive. 

Base closures have made this point practical. With regard 

especially to large bases slated for closure, it is clear that if 

expedited remediation procedures are not established and 

utilized, final cleanup of the facilities might be delayed 

indefinitely. Additionally, if expedited restoration procedures 

are not considered as a first resort, instead of as a last 

resort, the prolonged, multi-stage, time-consuming and expensive 

that we have experienced in the Superfund program will be 

repeated at taxpayer expense at federal facilities. 

DOD UD BlfVIRONMENTAL ACCOtJNTABILITY 

We believe a successful Environmental Restoration and Waste 

Management Program at DOD rests on four cornerstones which are 
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derived from extensive environmental experience in the industry 

and municipal sectors: 

• Involve the people who know and have experience in the 

commercial contract world; 

• Identify clearly what the DOD wants to achieve when 

soliciting bids, but don't stifle creativity on how to 

achieve these goals; 

• Hold contractors accountable for the results; 

• Align contractor incentives with the Department's 

desired results. 

Take advantage of the best America has to offer. Involving 

companies that know the environmental business will mean 

accessing the commercial skills and experience that already 

exist. Superfund and other corrective action programs have given 

the commercial sector over a dozen years experience in the 

technical areas of restoration and waste management. DOD should 

take advantage of lessons learned. Moreover, DOD should 

challenge industry to find new and better solutions to DOD's 

problems, not constrict it with specified solutions and methods. 
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DOD must set out clear performance standards which the 

contractors must satisfy. These standards also will provide a 

clear measurement of environmental compliance. With desired 

results clearly stated, the contractor can then be given 

authority to solve the problems for DOD in a cost-efficient and 

environmentally effective way. 

Holding contractors accountable will mean implementing contract 

mechanisms that measure performance by commercial standards. 

Accountable contractors, who possess the proper degree of control 

and authority at an installation, will have a clear incentive to 

produce what they promised. Accountable contractors have a bias 

for appropriate action, which lessens repetitive, overlapping 

site analysis and supports more integrated clean-up methods. 

Aligning contractor incentives with the desired results and 

performance standards will bring more environmentally effective 

and cost efficient work. Saving costs and reducing time for 

tasks demand creative technical breakthroughs and a bias for 

action. Incentives, in the fee structure and bonuses for cost

and-time-savings, are essential elements in encouraging the best 

results. 

DOD Ul) COJIXI!IRCilU. BNVIROli'MENTlU. ADVU'l'AGBS 

We would like to briefly focus .on three innovative practices 

widely used in the private sector which could, if implemented 
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broadly where appropriate, save funds, protect the environment 

and establish the Department of Defense as the federal 

environmental leader. These could apply equally to closed, 

realigned and active DOD installations. When applied to base 

closures, these practices could greatly speed up the transfer 

process, and subsequent receipt of revenues for the federal 

government. The economically effected communities would benefit 

from the clean-up earlier and the near-term impact of closure 

will be lessened. These are not new ideas, but simply need to be 

applied in new areas and more broadly to meet DOD demands: 

integrated or "turn-key" contracts; substantial clean-up 

initiatives; and a capital development partnership program. 

INTEGRATED, Ttl'RN-JtEY RESTORATION CONTRACTS 

The DOD, especially the Air Force, has boldly stated the need to 

explore consolidated, turn-key clean-up contracts whereby one 

contractor (or contracting team) is responsible for environmental 

services at a site. We strongly encourage the Department and the 

Military Services to focus on Integrated Restoration as a first 

resort, in order to avoid entering the fragmented Superfund 

approach at each installation. Where appropriate, the 

integrated, turn-key approach should prove a time and cost saver. 

Under this approach in a remediation-restoration situation, the 

DOD would develop a compact but dependable RifFS, using the most 

efficient and accelerated study techniques approved by EPA. 
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Contractors would then provide bids to complete all of the phases 

of the remediation and restoration. DOD would collect baseline 

data on the volumes and types of waste at the site and provide 

known site characteristics. contractors or teams of contractors 

would then competitively bid for the project from completion of a 

final site investigation through technology implementation, 

identifying to the greatest extent possible fixed-prices or 

fixed-unit prices for wastes processed. 

Many critics of the pace of cleanup at DOD facilities have 

concluded that the complex and exactinq final clean-up standards 

of Superfund and other statutes may tend to trigqer exhaustive 

study and correspondinq delay. USEPA has been attemptinq to 

address this issue by proposing ways to streamline the site 

investiqation process. The central premise is that use of an 

initial hydroqeoloqical analysis to focus site monitorinq will 

reduce the number of samples needed while at the same time 

assurinq more accurate site characterization. These new 

procedures can accelerate the site evaluation phase dramatically 

and produce more accurate, reliable results. 

our company has had considerable experience with these new 

procedures and can attest to their success. In fact, in most 

Superfund situations we find we can conduct a very thorouqh RI/FS 

for a unit in three to six months, and at a fraction of the 
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traditional cost. The program we utilize has been made available 

to EPA and DOD, and is available to anyone else. 

Experienced contractors, given accurate preliminary information 

on site and waste characteristics, can submit bids on the cost of 

performing the rest of the project. For smaller projects, such 

as removal of an underground storage tank or a motor pool area, 

literally hundreds of contractors will be experienced with this 

kind of bid. on larger restoration projects, DOD will find a 

large number of competitive contractors and teams of contractors 

prepared to bid. 

CNES has broad experience with this approach. Firm fixed 

contracts make up more than half of the environmental restoration 

work performed by CNES and its parent company, Chemical Waste 

Management, Inc. We have conducted single contractor remedial 

projects for the DOD and through CNES Geotech have found our 

charges to be 45 percent of the charge for identical work carried 

out under the fragmented contracting model too often used in the 

Superfund program. 

The incentives under this approach are right. There is 

considerable pressure for prompt, accurate, efficient action 

because the contractor has the burden to produce the required 

results within a high degree of fixed pricing. Moreover, this 

disciplined-bid approach by its nature encourages development of 
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new, more effective and cost efficient technologies. It must be 

stressed that fixed pricing is truly effective only if the 

contractor is accountable for specific environmental results. 

Short-term costs are then balanced with long-term environmental 

results. 

SUBSTANTIAL CLEAN-UP INITlATIVBS POR DOB 

Seeking the right regulatory approach can accelerate physical 

clean-up of a site. By expanding the application of the 

Superfund Interim Remedial Action Program and using it as a 

model for other remedial programs, 000 could contract for cleanup 

for far more sites than it envisions at present. 

Under this approach, the contractor would perform a substantial 

remedial action that eliminates a site's threats to health and 

the environment, but does not achieve all applicable, final 

cleanup standards. The contractor would analyze the site, using 

the most focused and timely means sanctioned by EPA, and perform 

such tasks as removal and disposal of the source, or containment, 

treatment or removal of hot spots, plume containment and site 

stabilization. By the end of the process, all threats to health 

and environment in the surrounding vicinity should be eliminated 

or substantially reduced and the potential for contamination 

migration halted. 000 would then have a substantially clean site 

which could then be scheduled for final restoration. 
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The principle here is that DOD would be able to move aggressively 

to solve so percent of the environmental problem as quickly as 

possible. The last 20 percent of work often is the most 

difficult, sometimes is the most expensive and time consuming and 

can be subject to the greatest impact of later technology 

development. In some circumstances, the best approach for the 

first 80 percent is not the same as for the final 20 percent of a 

project. This program accelerates the .greatest degree of cleanup 

and health protection, and saves money because the migration of 

contaminants is halted. 

CAPU'.l.L DBVBLOPH.EN'l' P~TNEUBIP PROOU.X 

In addition to investigating means to accelerate cost-effective 

clean-up, 000 should seek out private capital development in an 

effort to create rigorous performance warranties for installation 

facilities. At closed bases, anticipating transfer to the 

private or state-local government sectors, and at active 

installations, this cost-saving method might be used. It could 

have the effect of saving substantial capital budget funds. The 

Capital Development Partnership Program concept is an expansion 

of ooo•s present long-term contracting authority in 10 usc, 

Sections 2809 and 2812. The Program is patterned after 

commercial sector practices in capital facilities development and 

long-term facilities management and operation. 000 has obvious 

need at active and realigned installations for facilities such as 

those for water treatment, waste treatment, thermal treatment, 
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containment, and waste-to-energy. DOD might also find 

application in certain situations involving closed bases. 

In the past, DOD possessed a few methods for developing, building 

and operating such capital facilities. Assuming that the need 

for the facility was recognized by Congress, DOD was often forced 

to place the full cost of the design, construction, permitting 

and operation of the facility in the budget. At times, the 

product paid for did not work properly, was net able to be 

permitted, or cost tee much to operate. Subsequent retrofits, 

added to the initial costs, have at times resulted in bogus or 

deserved charges of economic wastefulness and missed critical 

deadlines. 

There is an alternative option for DOD to stem this cycle of 

costs and lack of performance. Onder the Capital Development 

Partnership Program concept, the proposed DOD facility (for 

example, a waste disposal or treatment facility or a waste-to

energy plant) would, after a rigorous competition, be fully 

capitalized by private company which is an expert in that field. 

Under this integrated "turn-key" approach in the capital 

facilities area, a contractor or team of contractors would design 

and build a capital facility, such as a waste disposal facility 

or an incinerator, and fully warrant the results. More 

expansively, competing contractors could provide a bid to perform 
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all services, from site investigation through facility design, 

permitting and operation -- all for a firm fixed price. 

The Department of Defense has the assurance that it does not pay 

the contractor if it does not receive the environmental 

performance it requires. If the contractor is to incinerate 

wastes to a numerical clean air standard with warranted, 

permitted ash disposal, or to clean waste water to numerical 

water quality standards, it will perform enough study to assure 

that the waste stream is accurately charac.terized. It will then 

move very rapidly into design and construction of the treatment 

facility. Remember, the contract is paid only if it achieves the 

performance goal set out by the Department at the beginning. 

Contrast this commercial sector approach with the potential cost 

overruns that have accrued over several years at projects built 

for DOD, where such contractor accountability is absent. 

Construction costs and permitting costs at the DOD site or 

adjacent land would be borne fully by the company. The company 

would receive a requirements contract for all waste to be 

disposed of, with the payment fully •subject to annual 

appropriations" (thus addressing the federal budget limitations). 

Whatever wastes DOD (or the new state-local government or private 

title holder in the case of closed bases) actually produced would 

be sent to the facility. DOD could then decide each year how 

much is produced or how much is to be disposed of subject to 
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annual operating appropriations. Thus, DOD would not have to 

•score" the capital costs and would not pay for anything, except 

the actual processing of wastes. These unit-price payments would 

therefore be "subject to annual appropriations" under a long-term 

contract. Arrangements could be made for unexpected termination 

of the contract. 

DOD is, of course, now authorized under Title X to contract for 

certain facility operations for up to 32 years. That authority 

should be expanded to include more environmental categories, such 

as waste disposal and waste-to-energy: and long-term requirement 

contracts, subject completely to annual appropriations, with 

companies which fully capitalize the needed facility and assure 

all permits and certifications necessary under laws and 

regulations. 

CONTRACTOR ACCOUNTABILITY 

This Task Force is conscious of the valuable discussion ensuing 

in the federal contractor community regarding liability and 

accountability. In closing, we would briefly focus the Committee 

and DOD on two clear principles: 

1. Contractors should be held accountable for the task they 

contracted to carry out and the results they promised. The 

commercial market is driven by this principle. If a 

customer such as DOD contracts to build a waste treatment 
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system which is to be capable of meeting specific standards, 

the Department should not bear the costs if the company 

cannot deliver on its promise. This is but one performance 

warranty often presumed in the commercial sector that DOD 

has a responsibility to demand of us in the contractor 

community: 

2. No company should be expected to bear extraordinary and 

uncontrollable liability, especially regarding third party 

effects and prior existing conditions with future impacts. 

The contractor for DOD cannot "bet the Company" and thereby 

risk its very existence in areas where it has little or no 

control. Accountability must be commensurate with the 

degree of authority and control of the site and tasks given 

the contractor. In addition, the DOE must recognize that 

increased contractor accountability must be matched by 

rewards that reflect the added responsibilities. 

In summing up, every contractor should be accountable for its 

performance, within its control under the contract, and not for 

others. The DOD should move its environmental restoration 

contracting in a manner that demands this carefully-defined 

accountability. The commercial sector demands such 

accountability. The federal government should accept no less. 
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Adopted at the 59th Annual Conference of Mayors 
June 19. 1991. In San Diego. CA 

ENVIRONMENTAL MITIGATION AT CLOSING MILITARY FACILITIES 

WHEREAS, currently and in future years a number of cities are facing closure of military 
faolilies located within or near to city jurisdiction, while other cities already have closed 
and abandoned military facilities in their jurisdiction; and 

WHEREAS, there are significant, economic, fiscal and environmental impacts related to 
these facility closures; and 

WHEREAS, many of the facilities scheduled or proposed for closure contain 
environmental hazards including asbestos in buildings or facilities to be removed, active 
and abandoned hazardous and/or toxic waste disposal areas, and groundwater 
contamination; and 

WHEREAS, costs for assessment and cleanup or mitigation of environmental hazards 
and for economic conversion will be high at many closing facilities; and 

WHEREAS, financial responsibility for this necessary cleanup rightfully belongs with the 
United States Government, Department of Defense and the particular branches of the 
military services responsible for creation or control of the hazardous conditions; and 

WHEREAS, the Chairman of the House Armed Services Committee's Environmental 
Restoration Panel has proposed legislation to require that environmental hazards at 
closing military facilities be cleaned up in a timely and efficient fashion to allow transfer 
of uncontaminated portions of such facilities for other purposes prior to complete cleanup 
of all contaminated portions, 

NOW, THEREFORE, BE IT RESOLVED that The United States Conference of Mayors 
urges the Department of Defense to assume all responsibility for environmental mitigation 
at dosing and dosed military facilities to facilitate turning them over to local control for 
reuse; and 

BE IT FURTHER RESOLVED that The United States Conference of Mayors calls upon 
Congress to provide necessary statutory direction and funding to meet Federal cleanup 
responsibilities and to allow accelerated transfer of uncontaminated portions of closing 
facilities in a cooperative and timely fashion; and 

BE IT FURTHER RESOLVED that The U.S. Conference of Mayors calls upon Congress 
to ansure that these properties are transferred to local governments at a cost not to 
exceed one dollar ($1) once mitigation has been achieved in order that the local economy 
benefits from the use of the property. 
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CONSTRUCTION CONTRACTING 
VERSUS SERVICE CONTRACTING 

• The Department of Labor - the Administrator of the Wage and Hour 
Division - has the regulatory authority to determine which labor rate 
should be applied for each work element. 

Construction contract: Contractor labor rate is administered under the Davis-Bacon Act 
{DBA). Contract awarded to actually alter the site conditions via clean-up actions, which 
include soil removal and disposal, posting fences, enclosing asbestos-containing areas, or 
construction of long-term remedial action. 

Service contract: Contractor labor rate is administered under the McNamara-O'Hara Service 
Contract Ad (SCA). Contract awarded for technical expertise in engineering, chemical, social, 
life science, drafting, statistics, health and safety, and program/construction management or 
for operation of process-oriented remedial actions. 

• Contracting officer determines the classification of the contract 

• Guideline for classifying work element (construction versus service) is 
unclear for new emerging technologies. 

• Examples: bio-treatment, soil venting. in-situ vitrofication, and other process-related 
treatment technology. 

• 
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Method 

Suboptions 

Risks 

Suitability 

Environmental 
restoration work 

FIXED-PRICE CONTRACT VERSUS 
COST-REIMBURSEMENT CONTRACT 

Fixed-price contract Cost-reimbursement contract 

Firm-fixed-price Cost-plus-award-fee 
Fixed-price with economic price Cost~plus-incentive-fee 

adjustment Cost-plus-fixed-fee 
Fixed-price-incentive Cost or cost-sharing 
Fixed-price with redetermination 

Contractor bears risk Government bears risk 

Scope of work and reasonable prices can Scope of work can only be subjectively 
be defined at the time of contract award; measured, but actual scope of work 
e.g., construction, soil removal, simple cannot be defined at the time of contract 
service contracts, etc. award; e.g., major system development, 

research and development tasks with 
clearly defined end product 

Traditional construction-type service Technical services work - PAISI and RI/FS 
work - removal, erecting permanent reports, risk assessment, pilot projects, 
structures, capping, slurry walls, etc., implementation of innovative treatment 
where scope is clearly defined technology, where scope is not clearly 

definable 

• 
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DoD ENVIRONMENTAL RESTORATION 
CONTRACTING CENTERS 

ARMY 

I COE districts 

COETHAMA 

NAVY 
NAVFAC/NEESA (ClEAN) 

WESTDIV 

AIR FORCE 

Brooks AFB, TX 

DOE Laboratories 
(HAZWRAP) 

Contracting 
center 

background 

Construction 

Service 

Construdion 

Service 

Service 

Primary contract 
method 

Firm-fixed-price 
Cost·plus·fixed·fee 

Cost-plus-award-fee 

Cost·plus-award-fea 

Time-and-materials 

Cost·pll.ls·fixed-fee 

Contractor pool 

2 rapid-response 
contradors 

7 preplaced contractors 

24 contractors 

3 SB contractors 

8 ragional contradors 

10 praplaced contractors 

8 regional contradors 
2 alternatives 

• 

Contract limit 

Syears. 
$50 million 

Syears, 
$15million 

2years, 
$1.5 million 

10years, 
$100 million 

Syears, 
$50 million 

Syears, 
$ 1.1nlimited 



CONTRACTORS' CONCERNS 

• Environmental restoration contractors are subject to 
numerous business risks 

• Unknown site condition/dean-up requirement 

• Changing regulatory standards 

• Application of many remedial technologies are not yet commercially 
proven 

Strict environmental liability and non availability of insurance 

• Protecting trade secrets to maintain a competitive edge 
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CONTRACTING ISSUES 

• Types of contracting pool 

• Application of various contracting models and methods 

• Application of turnkey approach 

• Contracting strategy to expedite clean-up process 

• Third-party liability and construction bond 
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CONTRACTING POOL 

• All environmental restoration contracting centers have 
established a pool of contractors based on each phase of the 
Superfund process 

~ All of these contractor pools have limited capability and flexibility 

~ Example: Brooks Air Force Base cannot perform RD/RA 

• Services are planning to establish a pool of contractors with full
service capability and with more flexibility 

~ Navy's CLEAN contract could be used for all phases of the Superfund process 

~ Air Force plans to expand Brooks Air Force Base capability to perform all phases 
of the Superfund process 

Corps of Engineers is expanding use of large indefinite delivery A-E/service 
contracts and preplaced remedial action contracts 

• 
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CONTRACTING POOL (Continued) 

• Creating a preplaced contracting pool of many qualified 
contractors is the key to ensuring competition 
~ Contracting officer must have leverage against preplaced contractors 

~ Geographical monopoly within a preplaced pool of contractors should be 
avoided 

• There are several built-in incentives to make contractors 
competitive 
.~ Preplaced contractors are screened through a competitive review process 

~ Contract options are renewed annually 

• Having in-house ability to obtain and evaluate a second opinion 
is critical in minimizing fraud and abuse by contractors 

• DoD needs highly qualified technical program managers and contracting 
officers to ensure a healthy competition among contractors, particularly for 
managing cost-reimbursement contracts 

•• 
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CONTRACTING MODELS 

CONSTRUCTION MODEL 

r----.,.-------,.---:----:-------,· ''''"'''""'"""'''''"'"""''' '""'' ..... " ..... 

PA Sl Rl FS ROO!RO Technical oversight 
.__ __ .:..._ _ ___:. __ ---!... __ ...;......_..,.-___,,. ''''''''" •. '''"""'" "''' '' ....................... . 

Change '---t>l 
contractor 

RA O&M 

• The Federal Acquisition Regulation (FAR) 36.209 states design and construction works must 
be separated, and a contractor that performed the design work cannot bid on the follow-on 
construction work except with the approval of the head of the agency or an authorized 
representative 

• ROO!RO contractor can be retained to provide technical oversight services 

SERVICE MODEL 

~---P_A __ ~ __ s_' __ ~_R_' __ ~ __ Fs __ ~IR_o_o_tR_o~I ___ RA __ ~_o_&_M __ ~~~ 
• Turnkey approach - one contractor manages a site from start to finish 

• Artificial separation between design and construction is eliminated; use of this model is 
better suited for implementing process-oriented technology 

" 
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Contract 
type 

CONTRACTING METHODS 

CONTRACT OPTIONS MATRIX 

Construction 
model 

Service 
model 

Fixed-price 

COE districts 
NAVFAC 

COE districts 
NAVFAC 

Primary contracting method 

Cost- Special use 
reimbursement Time-and-materials* 

COETHAMA COE 
DOE BrooksAFB 

* Time-and-materials contracting method is a special variation of cost-reimbursement contracting 
method. 

" 
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CONTRACTING METHODS (Continued) 

• Environmental restoration activities require combinations of all 
contracting options outlined in the matrix 

• DoD environmental restoration contracting centers are biased 
toward using a contracting option in which they have most 

• expenence 

• They would rather use a more familiar contracting method than explore use of 
a suitable alternative with which they are less familiar 

This is an institutional weakness that can be corrected by improving 
contracting officer training on available contract methods 

• Each contracting center must develop a capability to use various 
contracting methods 

• Training of contracting officers is critical 

• Services have made progress in establishing preplaced contractor pools and 
using innovative contracting strategies 

.. 



TURNKEY APPROACH 

• The turnkey approach may prove to be a useful tool for 
contracting remedial actions that primarily involve process
oriented technology 

• The turnkey concept can be used with prequalified pool of 
contractors who can perform all phases of the Superfund process 
or contractors selected by a separate open competition 

• To explore potential uses of the turnkey approach which 
combines design and construction into one contract 

•• 
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CONTRACTING STRATEGY 

• Utilize a hybrid contract incorporating provisions covering all 
phases of the Superfund process 
~ Where requirement develops, use task order contracting to quickly award a 

contract 

~ Depending on scope of work, procurement time takes about 4 to 6 weeks after 
work is requested 

Using a proper contract method for a specific requirement will significantly 
reduce the need for change orders. 

• A dedicated procurement cell at each DoD environmental 
restoration contracting center could improve customer 

• responsiveness 

.. 



CONTRACTING STRATEGY (Continued) 

• All DoD contracting centers should have their own contracting 
authority to perform all phases of Superfund process provided 
that adequate technical oversight is available 

• Consider adapting turnkey approach for awarding contracts 
requiring process-oriented technology 

• Employ special provisions in contract to reimburse DOL-directed 
• wage Increases 
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THIRD-PARTY LIABILITY AND CONSTRUCTION BOND 

• DoD should explore using Public Law 85-804 (50 USC 1431) 
implemented in the FAR 52.250, Indemnification of Contractors 

• This will lessen the risk to contractors posed by strict liability standards 

• Contractors will remain responsible for their own negligence 

• Under cost-reimbursement contract method, contractor's insurance costs are 
directly passed on to Government 

Indemnification allows contractors without liability insurance to compete for 
DoD contracts 

• Compliance with Miller Act (Performance and Payment Bonds) 
may lessen competition 

• Use the authority in the Miller Act [40 USC 270(e)] to waive the requirements of 
the Act for cost-reimbursement contracts 

More carefully evaluate bonding requirements for fixed-price contracts 

" 
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SUMMARY 

• Having a capability to manage various contracting methods at 
each DoD contract center will reduce contract delays 

• DoD acquisition managers should have some flexibility in deciding contract 
types 
Expanding the present preplaced pool of contractors will give DoD remedial 
managers more flexibility 

• Establishing a dedicated procurement cell at each DoD contract 
center will expedite contracting 

• The cell should consist of contracting officers who have expertise in both fixed
price and cost-reimbursement contracts, experienced site remediation 
managers, and auditors 

In hiring contracting officers, DoD contract centers should concentrate on past 
familiarity and experience with cost-reimbursement contracts 

• Close coordination with DOL is important since DOL determines 
the wage classifications (construction versus service) of new 
emerging remedial technologies 



Alternative treatment technologies 
may be available, innovative or emerging 
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STATE AUTHORIZATION 

• Congress envisioned that Subtitle C would be administered by the 
States 

• States are eligible to seek authorization to implement and enforce a 
hazardous waste program 

• Authorized State programs operate in lieu of the Federal program; EPA 
administers the Federal RCRA program in non-authorized States 

. . - . 



STATE AUTHORIZATION 

• Prior to HSWA, Federal rules promulgated after a State obtained base 
authorization did not take effect until the State adopted that 
requirement 

• Non-HSWA rules (promulgated under pre-HSWA authorities) are 
effective only in non-authorized States 

• Rules promulgated under 1984 HSWA authorities are immediately 
effective in both non-authorized and authorized States 



STATE AUTHORIZATION 

• EPA authorizes State hazardous waste programs which are at least as 
stringent as the Federal RCRA program 

• Authorized State programs may be more stringent than the Federal 
RCRA program 

• EPA retains enforcement authorities and oversight responsibilities 

• States receive funding from EPA through RCRA grants under Section 
3011 



STATE AUTHORIZATION 

• Forty six States and territories have been authorized for RCRA 

• Ten States and territories currently are unauthorized for RCRA 
(including Alaska, California, Hawaii, Iowa, and Wyoming) 



• 

UNAUTHORIZED STATES 
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Resolution 
of a 

Cottununi and Dispute 
A Rhode Island 

Case Study 



The conflicts over land use in Rhode 
Island which comprise this case 

, study, arose from planning for the 
reuse of former Defense facilities, part 
of an ongoing Defense Economic 
Adjustment Program. Resolution of 
conflict was a Clitical factor to the 
success ol the program .. To resolve 
outstanding differences impeding 
reuse planning and property disposal. 
the Rhode Island mediation effort was 
established. 

Funding support was provided by 
Department of Defense (Office of Eco
mic Adjustment) wijh the cooperation 

of the New England Regional Commis
sion. This enabled the State of Rhode 
Island to contract with Ecofunding, the 
non-profit organization that designed 
and implemented the mediation pro
gram. Ecofunding was also supported 
by a grant from the Henry P. Kendal 
Foundation. 

Persons responsible for this effort at 
Ecofunding include Judith Reitman, 
Editorial Director (Brochure Prepara
tion), Debra Mellinkoff, Project Director 
(Mediation), and William R. Butler, 
President. Resolution would not have 
been possible, however. without the 

determined and unselfish efforts of the 
Rhode Island participants who were 
deeply concerned about the future of 
their state. 

This community guidance manual 
has been prepared under the auspices 
of the President's Economic Adjust· 
ment Comminee (EAC) in accordance 
wijh its clearinghouse function lor 
information exchange among federal, 
state and local officials involved in 
resolving community adjustment protr 
lems. The process pursued in Rhode 
Island should have potential applica
tion in other situations . 

• 

RHODE ISLAND 
SURPLUS 
NAVY LANDS 

PROVIDENCE 

CHARLESTOWN NAVAL AUXILIARY 
LANDING FIELD 



Resolution of a Community 
Land Dispute 

Years of Conflict 

In 1973,the Department of Defense 
(DOD) closed several naval facilities in 
Rhode Island. totalling approximately 
4.000 acres. By law the General 
Services Administration (GSA) is 
charged with the disposal of surplus 
federal property. compliance w1th the 
National Environmental Polley Act 
(NEPAl is required 1n the disposal 
process. To offset signif•canl 
job losses from the base closures. an 
interim use lease was negotiated with 
the State for areas of Quonset/ 
Davisville properties, so that pro
ductive. civilian use could be made of 
the property during the disposal 
process. 

Between 1973·1976, the Rhode 
Island Port Authority, the State agency 
responsible for the leased property. 
negotiated 55 leases to various firms. 
many of which were oil-related indus
tries. Prompted by this action and their 
concem for the environmental con
sequences of surplus land redevelop
ment. a coalition of five environmental 
organizations (Conservation Law 
Foundation of Rhode Island. Audubon 
Society of Rhode Island, Save the Bay, 
Acquidneck Island Ecology). filed suit 
in November 1975, against GSA. 

A Rhode Island Case Study 

Community Guidance Manual VI 
May 1980 

charging that the requirements of 
NEPA had not been met during 
disposal. This move was based on the 
environmentalists· contention that 
NEPA required the GSA to prepare a 
"cumulative" EIS for the disposition of 
all Navy lands in RhOde Island. 

As a result of this litigation, the GSA 
was barred from selling the Charles
town Naval Auxiliary Landing Field to 
the New England Power Company for 
its proposed nuclear facility. An EIS 
had to be completed before disposal 
could proceed. 

In January 1976. the environ
mental coalition filed a subsequent suit 
against the GSA to compel production 
of an EIS for the Quonset/Davisville 
and Acquidneck Island (East Bay) 
parcels before disposition of the prop
erties. Since the GSA had insufficient 
funds to prepare the required Els·s. 
funds were made available by DOD. so 
that disposal and reuse of the property 
could proceed as quickly as possible. 
Work on the EIS's began in the Fall. 

Faced with the reahly of high un
employment. limited suitable indus
trialland.and the absence of a compre
hensive land management plan, the 
State considered resolution of this 
conflict imperative. However. due to 
the potent economic, political, and 
environmental ramifications of the land 

development, each of these interest 
groups remained adamant regarding 
their view on optimal land use. Hostility 
between the act or s further polarized 
pro-developmental and environmental 
positions. Extended litigation ap
peared inevitable. 

An Alternative Through 
Mediation 

In an effort to move toward a viable 
resolution of this dispute. to speed 
planning and disposal. DOD and the 
State decided to establish a forum for 
dispute resolution, with the assistance 
of a non·profit organization which 
helps communities with environmental 
problem solving. Early in 1977 th1s 
organization began to investigate 
environmental mediation methodol -
ogles. Final selection of the approach 
was made by participants and the 
Gove.mor' s Office. 

Months were spent identifying the 
appropriate representatives from each 
interest group who would participate in 
a series of 4 meetings. Staff members 
of the firm awarded the GSA contract 
for preparation of the EIS for Quonset/ 
Davisville and East Bay parcels. were 
also invited to anend these sessions. 



When the 3()..40 leaders from busi· 
ness, labor, environment, state and lo
cal government first met formally, the 
lack of communication was as ex
treme as the hostility nurtured by 4 
years of intense conflict. Old griev
ances and preconceived biases were 
aired-vocally and emphatically. Mis
perceptions generated by media cov
erage aggravated an already volatile 
situation. 

Despite the vociferous atmosphere 
of the first session. the majority of at
tendees expressed interest in pursu
ing this method of dispute resolution. 
During the second meeting in Janu
ary 1978, which the press did not at
tend, each group cogently expressed 
its concerns. Areas of con !I let were 
thereby identified, and those areas 
not inherently suitable to compro
mise (e.g.proposed nuclear facilities) 
eliminated from debate. 

Environmentalists strongly en
dorsed the notion of a resource-ori· 
ented, comprehensive land use plan 
for the surplus property and de· 
manded increased participation in 
the review of public and private sector 
development. Fearing excessive reg
ulation of intended industrial devel
opment, business leaders distrusted 
the environmentalists' "obstruction
ist" actions. Government pressured 
for an immediate resolution in order 

to curb the devastating social and eco· 
nomic impact of Rhode Island's loss 
of $300 million in cash flow. And, la
bor, concerned with the Joss of 6,000 
jobs. sought adoption of a master 
rand use plan which would, hopefully, 
result in a more stable job climate. 

Due to the pervasive hostility, the 
mediator decided that an informal 
setting would be more conducive to 
problem resolution. At the close of 
the second session, participants en
dorsed the creation of an Executive 
Committee with representation from 
each faction. Meeting bi-weekly. this 
committee would seek consensus on 
the heated issues. Government re
presentatives from the Department 
of Economic Development, Depart
ment of Environmental Management 
(OEM), Statewide Planning Program, 
and the Governor's Office provided 
technical support, while represen
tatives on the Executive Committee 
kept their constituencies informed as 
to the progress of the agreement. 

Due to unanticipated constraints on 
the appointed mediator's time, the 
mediation Project Director assumed 
this rigorous position which demands 
intensive, irregular hours and constant. 
personal contact with the participants 
at the site of the mediation, in this case 
Rhode Island. 

The Issues: Fears and 
Resolutions 

Coddington Cove In their 1976 
court action. environmentalists agreed 
to excise Coddington Cove from their 
suit due to the Cove's tenuous surplus 
status. At that time, the Navy made a 
tacit agreement with the State and en
vironmentalists that the latter group 
would be given opportunity to com
ment on the Candidate EIS (CEIS) for 
development of the Cove property. 

In November. 1977. the CEIS was 
released. Then. in February 1978, the 
Navy filed a "negative declaration" 
stating that the proposed construc
tion of a shipyard did not warrant a 
full EIS evaluation. Such a declara
tion clearly violated the Navy's 1976 
agreement with the State and envi
ronmentalists. 

In order to avoid a potential suit 
against the Navy, a series of media· 
lions with Navy and environmental 
leaders were initiated. Negotiations 
produced a binding agreement which 
assured that proper environmental 
consideration would be given to the 
development of Coddington Cove; 
specifically, 1. oil and toxic wastes 
generated by shipyard operations 
would be disposed of according to 
applicable laws, and, 2. reports on 
intended disposal procedures would 



be reviewed by the Department of 
Environmental Management 

011 Development Environmental· 
isis viewed oil development as an 
aggravation rather than as a solution 
to economic conditions in Rhode 
Island and warned ofthe toxic effects 
of an oil refinery on Narragansett 
Bay. Business, however. identified 
the oil industry as the only developer 
with a firm interest in the Davisville 
site and termed concerns about envi· 
ronmental hazards irrelevant Labor 
maintained that satellite industries 
generated by oil development would 
create desperately-needed jobs. 

During the mediation, the environ· 
mentalists' contentions received no 
support from Slate, business and 
labor representatives. Consequently, 
environmentalists withdrew their ob· 
jection and conceded to the devel· 
opment of oil support facilities on the 
Navy lands. 

Land Use Planning Although the 
majority of participants favored a 
comprehensive land use plan, the 
uncertainty surrounding future de· 
velopment precluded the formula· 
tion of such an approach. Environ· 
mentalists offered a set of evaluation 
criteria which would determine the 
economic and environmental effects 
of potential development These plans 
were endorsed by the Executive 

Committee and sent to the Depart
ments of Economic Development 
and Environmental Management and 
the Statewide Planning Program. 
The proposal guidelines were ac· 
cepted as valid. Implementation of 
the criteria would encourage pro
ductive interaction between busi· 
ness, labor, environmentalists and 
government in the selection of ap· 
propriate industrial development 

Occupational Safety and Health In 
response to the State's request to 
excise a portion of the Quonset Base 
tor construction of a new Electric 
Boat facility, environmentalists re
quested stricter enforcement of OSHA 
regulations governing potentially 
hazardous (toxic) working conditions 
attheoriginal EBplant lnitiallyunsup· 
portive of the environmentalists' posi· 
tion, business stated that the federal 
OSHA laws were adequate and ex
pressed concern over further govern
ment regulation. 

Labor's first reaction to the OSHA 
issue was one of suspicion: why the 
sudden charge that OSHA regula· 
lions were inadequately enforced? 

Nonetheless, environmentalists in· 
sisted upon resolution of the issue 
before excising the EB parcel from 
their suit After seven months of 
intense negotiations, a compromise 
agreement was reached between the 

State and environmentalists which 
assured that further development 
would meet State and Federal stan
dards governing occupational safety 
and health. 

By the end of 1978. the State had 
concluded negotiations with the GSA 
for the purchase of the Electric Boat. 
Airstrip, and Air National Guard par
cels. 

The Environmental Impact Stale· 
ment (EIS) When the mediation pro
cess began in Rhode Island, partici
pants believed the EIS to be an appro· 
priate mechanism by which to resolve 
the dispute. In May, 1978, when GSA 
released the draft EIS on the Quon
set/Davisville and East Bay parcels. 
State officials, business and environ· 
mentalists expressed concern that 
the draft's failure to address critical 
issues increased the possibility of 
litigation over the final document 

The Executive Committee then 
developed evaluation criteria which 
facilitated acceptance of the final 
EIS, released in November. 1978. 

From Skepticism 
to Support 

The following assessment by parti· 
cipants in the mediation process may 
be useful to other communities experi· 
encing similar conflicts. Hopefully, 
our suggestions will help in the de· 



Signing o1 other effective local pro
grams lor resolution of environmental 
disputes. 

Labor Despite past experience with 
mediation. labor was. initially, a re
luctant participant and particularly 
suspicious of environmentalists' mo
tives. Noted Mr. Prentice Wither
spoon. President o1 the Food Handler 
local Union 328 AFL-CIO: 

"My interest in this issue of disposi
tion of the Navy lands is simply
jobs . .. My initial perception of the 
mediation process was less than 
complimentary. There were too many 
people representing the environmen
talists to have much hope for any 
progress." 
Upon familiarization with the nature 
of the dispute. labor actively and 
constructively participated. With the 
cooperation of industry representa
tives, labor achieved success in "sel
ling the need for a balanced environ
ment-physical, economic and social." 

The key to the success of the 
process was. according to labor. "the 
development of mutual respect and 
trust by the parties involved." Mr. 
Witherspoon recommends that "fu
ture disputes be handled in much the 
same manner, with some line tuning." 
That is, all interested parties should 
participate in the initial two meetings, 
then representation reduced to two 

Mr. Prentice Witherspoon 
"The key to the success of the entire 
process was the development of 
mutual respect and trust among the 
parties." 

persons per party. As to the use of 
outside resources, Mr. Witherspoon 
comments: 
"I was most impressed with both the 
ability and dedication of those in
volved, but the process could have 
been speeded up considerably with 
better orchestration of resource 
people." 

BuelneseAithough business shared 
the environmentalists' desire to main
tain the unique beauty of Narragansett 
Say, theirprimaryconcernwasindus
trial development with minimal regu
lation. Aware of the need for accomo
dation, business was consistently 
supportive of the mediation process 
and proved to be highly constructive 
in working toward agreement. Busi
ness representative John Simas. Man
ager, Cranston Plant, CISA-GEIGY 
Corporation, dealt with environmen
talists on industrial siting concerns. 
He stated: 

"I believe the process has merit. The 
process provided the opportunity for 
adversary groups to come together, 
state their concerns and, in turn, 
reach concensus on establishing 
controls for the appropriate use of 
Navy lands. It proved that people with 
different backgrounds and views can 
develop a focus that provides for 
long-term, better solutions than oth
erwise could have been developed." 
As did Mr. Witherspoon, Mr. Simas 
believes that: 

"Some efficiencies could be achieved 
by allowing the parties to have a 
venting session(s), but shortly there
after to structure a representative 
group to identify all the concerns and 
start working on those issues as early 
as possible." 
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He also recommends thai the same 
mediator serve throughout, without 
interruption, in order to expedite the 
process. 

~"~"''.:j.'!'(t:«r'!<'f:-::-,' · , 
-"""'~·;;-

Mr. John Simas 

"The process provided the opportunity 
for adversary groups to meet, state 
their concerns and reach consensus." 

Environmentalists According to 
Harold Ward, Dean of the Environ· 
mental Pre-Law Program at Brown 
University and founding member and 
Director of the Conservation Law 

Foundation of Rhode Island, the 
environmentalists welcomed the ini· 
tiation of an alternative process (me· 
diation) which promised to develop 
land-use controls which could be 
implemented by state government 
and which. by agreement, would 
appropriately balance environmental 
protection with economic growth. 

Recognizing the need for clearly 
enunciated positions. the environ· 
mentalists remained consistently ac
tive in developing specific land use 
recommendations, many of which 
held promise for achieving consen· 
sus. Mr. Ward suggests that in order 
to create a successful mediation. 
working groups should be kept to a 
minimum and an independent meth
od be devised for representatives of 
the various interests to consult with 
their constituents. The facilitator 
should encourage the momentum of 
the sessions and remain throughout 
the process as a stable force. Mr . 
Ward further advises that the partici· 
pation of public interest groups, 
which typically do not have paid 
staffs, be funded. He notes that only 
through the threat of injunction did 
environmentalists achieve equal bar· 
gaining stature: 
"It may be that for environmental 
groups the possibility of litigation will 
be adequate to give credibility to their 
participation in the mediation process." 

Mr. Harold Ward 

"The mediation opened linas of com· 
munication previously blocked by 
many of the participants' biases." 

State and Loc:al GovernmentAtlhe 
outset, government officials, pres· 
sured by the substantial loss of cash 
flow, were impatient and insistent 
upon an immediate resolution. 

Mr. Charles H. Vernon, Chief Plan· 



ner for the State's Department of 
Economic Development commented: 

"Initially I was not optimistic about 
the process ... However, to the extent 
that the PAEDC would be spared 
additional delays through continued 
litigation, we all agreed to take part." 

As the potential for agreement be
came recognizable, government rep
resentatives cooperated with the Ex
ecutive Committee, became a driving 
force in the Planning Division, and 
made every effort to accommodate 
the private sector. Mr. Vernon ac
knowledged: 

"The process had provided for dia
logue and an ensuing mutual under
standing of each group's position." 

Mr. Eric·R. Janke!, a participant and 
former Executive Assistant to Gover
nor Garrahy, views mediation as a 
means by which to offset the loss of 
both jobs and cash from Rhode 
Island and the resolution of this 
dispute as the first step towards 
attracting new types of industry to the 
former Naval facilities. And Governor 
Garrahy, having chaired the Eco
nomic Renewal Council as Lt. Gover
nor was confident that the process 
would clarify participant needs and 
open lines of communication bet
ween the parties. 

Governor Garrahy 

"The mediation process provided for 
dialogue and an ensuing mutual 
understanding." 

Success 
The process initiated in Rhode Is

land has since been established as a 
State system, and subsequent ac
tions and review concerning the land 
development have been removed 
from the jurisdiction of Federal Court. 
Although the environmentalists have 
no involvement in the State review 

process, State failure to maintain this 
procedure furnishes grounds for en
vironmentalists' pursuit of court ac
tion. However. recourse to litigation 
is not warranted if environmentalists 
disagree on an interpretive level with 
the State's decision reached through 
this process. 

The benefits accrued to the State of 
Rhode Island upon resolution of this 
dispute are impressive. Most notably, 
the threat of further litigation involv
ing the transfer of Navy lands has 
finally been dissipated. Firm negotia
tions over price have begun, unim
peded by conflicts over appropriate 
use. 

An unprecedented, productive line 
of communication has opened be
tween previously warring factions, 
and the genuine rapport that evolved 
among members of the Executive 

. Committee continues beyond the 
sessions. In addition, communica
tion among State government agen
cies improved greatly as staff from 
various departments joined forces, 
often for the first time. 

And, while the parties recognized 
their similarities to be greater than 
their apparent differences, the tax
payers were saved an estimated 
$250,000 in litigation expenses. The 
General Services Administration 
(GSA) will no longer have to bear the 



cost of maintaining an estimated 
$100 million worth of federal property 
left idle since the Navy's move in 1973. 

Planning Community 
Mediations 

Expensive, divisive court battles 
have traditionally been the only re
course for conflict resolution. How
ever, legal decisions, achieved at 
much cost and with extended delays, 
often leave the disputants dissatis
fied and embittered. 

The non-adversarial approach, 
such as that employed in Rhode 
Island, can be highly effective in 
opening lines of communication be· 
tween interest groups disputing envi· 
ronmental issues. Controversies 
which for years were locked in legal 
and political stalemate have been 
resolved through mediation: 
• When farmers in the Snoqualmie

Snohomish River Basin clashed 
with environmentalists over dam 
construction, mediation broke the 
impasse; construction of the flood
control dam was approved and a 
planning council established to 
oversee that future growth would 
correspond to environmental stan
dards. 

• Regularly, the Western Forest En
vironmental Discussion Group, 
comprised of representatives from 

timber companies and environ
mental groups. conducts an on
going dialogue on optimal use and 
preservation of the forests. 

• Alter a year of meetings and field 
trips, the National Coal Policy 
Project saw environmentalists and 
industry officials agree on impor
tant issues for coal mining and 
burning. 
The conflict over intangible values 

and priorities sets environmental dis
putes apart from those of labor or 
business. Shifting the focus from 
"quality of life" topics to a more 
pragmatic listing of specifics is a 
necessary but often grueling process, 
requiring the mediator to clarify 
participant concerns. Furthermore, 
not all environmental disputes are 
condusive to mediation due to the 
presence of extreme polarization of 
views. 

Because of the sensitive nature of 
environmental mediation, the follow
ing points should be taken into 
consideration by communities plan
ning such a process: 
1. Selection ol the Proper Mediator 

A mediator from outside the region 
may be more readily accepted as 
an impartial, disinterested party. 
While all participants must approve 
the choice of mediator, initial 
approval should be sought from 

the interest group which has had 
the least experience with this pro
cess; often, the opponent of the 
proposed action will be most wary 
of outside interference with the 
issues. 
Due to the local time-intensive 
demands of the process, the medi
ator must expect to spend exten
sive time at the location. The 
appointment of an assistant who 
can remain at the location through
out the mediation may offset some 
of this pressure. 
Finally, ollicial endorsement of the 
selection should be offered by the 
community's highest public offi
cial. Such support gives credibility 
to the process and encourages full 
participation by all concerned. 

2. Selection of the Participants 
Identification of all parties who 
have the powertoeffect the dispute 
i$ the mediator's first task. The 
selection of the participants must 
be accomplished in a thorough 
manner in order to expedite the 
process. 
Although business, labor and gov
ernment might have had prior ex
perience with the mediation pro
cess, all participants must be edu
cated regarding the elements of 
the particular dispute. An under 
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standing of the ''give and take" 
nature of the process will assist all 
factions in preparing their cases 
and in accepting the need to com
promise. 

3. Clarification of Positions 
Abstract, poorly articulated con
cepts often feed preconceived 
biases and foster mistrust. Hence, 
the intangible values which lie at 
the core of environmental disputes 
must be clarified by the mediator in 
more concrete terms. 

Once all parties have determined 
their concerns, the mediator can 
then identify the controversial as
pects and eliminate from debate 
those issues not condusive to the 
mediation forum. 

4. Mediator's Low Key Role 
Acting in a liason capacity, the 
mediator should facilitate dialogue 
and promote open lines of com
munication between parties. Such 
a role requires constant. daily 
·contact with both members of the 
Executive Committee (core group) 
and general participants. 

Forceful yet subtle, the mediator 
gives stability to the process. 

5. Structure 
A large public meeting initially 
introduces the participants to one 
another and provides a forum 

through which pent-up hostilities 
are purged. After a few such 
meetings, formation of a smaller 
core group is advised. The media
tor should guide these sessions 
and periodically meet with repre
sentatives of the original, larger 
group, keeping them informed of
the progress of the settlement. 

6. A Medlable Dispute 

The kinds of disputes that lend 
themselves to mediation are those 
in which there is a rough equiva
lence of power and the situation is 
not do-or-die, where there's no 
ground for compromise. 

Such a balance of power must be 
present for an equal bargaining 
position to exist. Groups which are 
less established in the community 
may draw their power from either a 
track record of successful lawsuits 
or the implicit threat cit litigation. 

To be mediated, positions on dis
pute must be flexible and lend 
themselves to compromise. Com
plete and apparently irreversible 
polarity preclude mediation. 

7. Timing 
A sense of public urgency and 
broad media coverage is useful to 
a successful mediation. If NEPA is 
relevant to the dispute. commence-

men! of the mediation process 
before production of an EIS is 
advised. Community input can 
then be a valuable asset in the 
resolution of the conflict. 

If the Federal agency involved is 
receptive to the mediation process. 
the duration of the conflict may be 
minimized. 

8. Financial Support 
Federal and state government su
port for all participants' time is cri
tical, as is funding from other donor 
institutions. Such support lends 
legitimacy to the process. rein
forces the need for resolution. and 
provides participants with a data 
base to compare options. 

9. Media Cooperation 
The sensitive nature of most dis
putes lends itself to dramatic, 
emotional press coverage. Such 
coverage can foster public interest 
and concern fcir a speedy resolu
tion, but can also reinforce old 
prejudices. Although press should 
be discouraged from attending the 
sessions, the mediator should be 
accessible and provide media 
sources with comprehensive prog
ress reports. 
Widespread coverage. well han
dled. can be an excellent catalyst 
for participant activity. 



The President's Economic Adjustment Committee 
·Department of Defense 
·Department of Agriculture 
•Department of Commerce 
•Department of Energy 
•Department of Health, Education & Welfare 
•Department of Housing & Urban Development 
•Department of the Interior 
•Department of Justice 
•Department of Labor 
•Department of Transportation 

·council of Economic Advisors 
"Office of Management & Budget 
• Arms Control & Disarmament Agency 
"Environmental Protection Agency 
·community Services Administration 
•General Services Administration 
•small Business Administration 
"Office of Personnel Management 
"White-House Office of Intergovernmental Affairs 

The Economic Adjustment Committee was established in March 1970 to assist in the alleviation of serious 
economic and social impacts that result from major Defense realignments. The role of the inter-agency 
Economic Adjustment Committee was strengthened by President Carter in his Executive Order 12049, dated 
March 27, 1978, to provide a coordinated Federal response to the Defense adjustment needs of the states and 
local communities. The Secretary of Defense is the Chairman of EAC and the Office of Economic Adjustment 
serves as the staff of the Committee. 

For Further Information Contact 
Director, Office of Economic Adjustment, Department of Defense 

Pentagon, Room 3E772, Washington,D.C. 20301 
(202) 697-9155 
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Thank you Mr. Chairman. 

I am pleased to have the opportunity to meet with you to 

talk about community adjustments to base closures and 

realignments. 

I am David MacKinnon of the Office of Economic Adjustment 

(OEA). I am here on behalf of the Director and Deputy Director 

who are out of town today. 

The Department of Defense has supported a program of 

community economic adjustment assistance since 1961. The 

program is voluntary and comprehensive. It is coordinated 

among all levels of government through the mechanism of the 

President's Economic Adjustment Committee. We tailor the 

program to help meet local needs. First, we estimate the 

Defense-related impact; then we scale the assistance in 

proportion to the needs. A local adjustment organization is 

designated or established as a focal point for adjustment 

efforts. Coordination is deliberate; local, State, and Federal 

officials meet in the forum provided by the program. Private 

sector organizations and public interest groups are also 

represented to help plan the community response to the impact. 

The philosophy and main goal behind the program is that 

the private sector will, in the main, replace the lost jobs and 

earnings through reuse of the available facilities and the 

generation of new andfor expanded economic activity outside the 

gate. The principal objective is economic stability. 



During the past 30 years we have tried to help shorten and 

make more effective the tasks of closure and reuse. Speedy 

reuse clearly benefits both communities and the DoD. New jobs 

are created quickly, and DoD lowers its cost for property 

maintenance. If there are delays in reusing the property and 

replacing the jobs, the losses will be deeper and longer than 

otherwise would be the case. 

Large bases, such as airfields, depots, and the like, 

usually constitute significant portions of local economies. 

Announcement of the planned closure of such installations 

invariably denotes a crisis, measured in jobs lost, the decline 

in real estate value, tax base shrinkage, and population 

outmigration. Closures also place major burdens on local 

planning agencies and resources as they must try to integrate 

these surplus facilities with community development plans and 

ongoing economic development activities. The severity of these 

burdens is usually a function of community size, location, and 

economic structure; large urban economies can often absorb 

these losses without undue strain, while smaller, more rural 

areas have more difficulty. 

In the usual case, the community or communities that 

constitute the impact area do not have sufficient public and 

private resources necessary to cover the immediate base 

conversion and redevelopment costs. Community economic 



adjustment, therefore, becomes essentially the process of 

planning and sorting through possible development goals, 

alternative base redevelopment concepts, and differing resource 

requirements in an effort to decide what investment decisions 

will be needed to replace the economic losses. 

To this end, we are working in 21 communities that are 

near bases on the 1988 Base Realignment Closure Act list. Base 

reuse planning is timed to coincide with the schedule for 

closing the facilities and disposal of property. Since Con

gressional action in April 1989, more than $1.7 million in 

planning funds have been provided by OEA to the communities 

where the local economic impacts have been most severe. 

Today, plans are complete for two locations and are 

nearing completion at all others. The first of the 1988 Base 

Closure Act installations formally closed on April 1, 1991-

Pease Air Force Base in New Hampshire. The Pease Development 

Authority, a State-chartered organization with $250 million in 

bonding capacity, completed, and is now implementing the base 

reuse plan. Implementation boils down to garnering and 

applying the resources needed to carry out the plan. It's the 

process of property acquisition, redevelopment, facility 

marketing, promotion, enterprise development, and financing. 

Historically, implementation of a base redevelopment plan 

took a minimum of three or four years. This, I might add, was 
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before we were operating under the environmental cleanup 

constraints that now exist. While some of the issues at Pease 

appear to be resolved, initial attempts to implement the 

Redevelopment Plan were seriously hampered, as Mr. Cheney of 

the State of New Hampshire described to you at the last 

hearing, with any number of unexpected and expected environ

mentally based complications and impediments. The remaining 

installations on the 1989 list will close between 1993 and 

September 1995 and they, too, are experiencing uncertainities 

and delays. 

Regarding the 1991 base closure list--while final Con

gressional action has not taken place, OEA and the Military 

Departments, notified the affected Members of Congress in April 

1991, and presently are notifying Governors and elected 

officials of DoD's community economic adjustment program. To 

assure common understanding of the program and process, OEA 

will sponsor three two-day meetings in the West, Central, and 

East for the impacted communities at which time we will explain 

the economic adjustment program and process. They will also 

observe concrete results of successful economic adjusment 

projects. Participants will include senior representatives of 

the Military Departments, and member of the Economic Adjustment 

Committee such as the Environmental Protection Agency, Housing 

and Urban Development, Health and Human Services, the General 



services Administration, Department of Labor, and the Economic 

Development Administration. Considering the emphasis at the 

Base Closure Commission hearings, we are certain that environ

mental cleanup as it relates to facility reuse will be one of 

the principal, if not the primary, topic of concern. 

Once Congress acts probably in early October, we are 

prepared to initiate community economic adjustment programs and 

make planning grants in those locations where it is appropriate 

to get started. 

Does the program work? In the sample of 100 closings we 

have monitored for almost 30 years, over 80 percent of the base 

closure communities have replaced lost civilian jobs and in

comes within several years. They then go beyond those recovery 

levels to attain even larger, more diversified economies as a 

result of further development. 

For the most part, we believe that the 1988 and 1991 base 

closure communities should have the same strong success record 

as in the past. However, if Pease and Norton are the norm, it 

is predictable, although regrettable, that the environmental 

laws and regulations delaying or prohibiting interim use or 

disposition of the property will more than likely impede com

munity economic recovery and make future base closures even 

more difficult for the Department. We fully support the 

efforts of the Commission to improve the process and would like 

to help in any way we can. 



Fonnerly Used 
Defense Sites 

I] be Sem::tary of the Army is the DoD Executive Agent for the implementation of DERP 
at Formerly Used Defense Sites (FUDS). As Executive Aaent. the Army is responsible 
for environmental restorarion activities under DERP on lands fonnerly owned or used by 

•Y DoD components. The U.S. Army Corps of Engineers (USACE) is responsible for executing 
Cbe FUDS program. Investigation and cleanup procedures at formerly used sites are similar to 
diose at currently owned installations. However, information concerning the origin of the 
c:oatamination, land transfer infonnation, and current ownership must be evaluated before DoD 
considers a site eligible for restoration. 

A IDW of 6,980 RJDS with 
pcccnrial for inclusion in the pro
IP"' have been identified through 
inven!Oiy elforu. By the end of FY 
90, PAs bad been initiated at 3.830 
ol lhe sites, of which 1.461 were 
u:ndctway and 2.369 were com· 
pletccl. Based on the completed 
PAs. it was determined that I.S88 
lileo were eligible and 781 sites 
weno iDeligible for the FUDS pro
..,.. or the eligible siles, 308 
require no funher action. but each 
ollhe ocher 1.280 sites requires one 
er more remedial/removal projects. 
Sis bad been completed for 110 
pojc:c:u ad """" unclelway for ..,. 
Giber 122 projects as of the end or 
PY90. 

DoD his already funded 609 
popenies for furlher investigation 
a remedial JIC!ion. l'besc aclivilies 
iDc1ude 4SO projects addressing haz
ardous or IOU: waste (H"'W) con
!wminaliGn from formerly used Wl· 

4l:rpound IIOI'Ige fuel tanks or 
t.ndfills, ad leaking polychlori
UIIId bipbeoyl (PCB) lnnsformers. 
Also included .., 6S projccLS for 
deuctioo IIIII mnovll of ordnance 

and explosive waste (OEWJ from 
fonner wget ranges or impact 
areas. Prior 10 FY 88, 94 BOOR 
projects involving unsafe buildings 
or structures on formerly owned or 
used propenies were completed. No 
BOOR projects have been con· 
ducted during the last 2 yean;. 

USACE also represenLS DoD 
interests at NPL sites where former 
propenies are located ad where 
DoD may be a Potentially Respon· 
sible Party (PIU'J. Former proper· 
ties that have passed from DoD 
control may have been conwni
naled by past DoD opmllions as 
well as by ocher owners, m&king 
DoD one of several PRPs. Ongoing 
USACE effons will detennine lhe 
allocation. if any. of DoD cleanup 
responsibility. USACE llso cooper· 
au:s with EPA, Slate, and other PRP 
representatives 10 facilitate the 
cleanup process. 

AI the end of FY 90. 12 FUDS 
were listed on the NPL. Ten of the 
sites are described in Appendix E. 
(The eleventh site, United Chrome 
Products. was deleled from DERP 

Status of Activities at 
Formerly Used Properties 

PASites 

2.369 COMI'l.ffiD 

1.461 UNDERWAY 

110 COMPLETED 

122 UNDERWAY 

9ol BOOR 

650EW 

450H1W 



in early FY 91, as a rault of a 
delenllinldiDil dw DoD WIS -
responsible for lhe contamination of 
lhe site. The twelfth site. Wes~ Vir· 
pia OrdrwiQ: Wort... is Ill 

inal:live sice IIIII is being remedi
.w:d as Ill active site Uld is des
cribed in Appendix B.) 

In FY 90, SS8.6 million was 
spent on activities at former siteS. 
The following are examples of 
wori< ll!ldena.ken by USACE II 
formerly used properties in FY 90. 
(Appendix E provides additicoal 
details for FUDS on the NPL.) 

Removal Action at 
Pine Grove Flats, NV 

An old mine shaft in a remole 
pan of Nevada was found 10 coo· 
lain metal canislers of chemicals. 
The pany lhat illegally dumped lhe 
canisters remains unidentified and 
no component of DoD ever owned 
lhe pmpeny. However, labels on 
lhe canisters indicated tlw they 

were once Army ptopeny produced 
prioriO 1966 for deactivating chem
i<:al wufaR a&eftiS. Allier lhe Slale 
of Nevada issued a FUiding of 
Alleged Violllioo and Order 10 
USACE and lhe Bureau of l..and 
Managemeru. USACE temaved 
mon: than 400 canistm from lhe 
30-fooc deep mifte shaft. Because of 
lhe mifte shift's inslability, it was 
omsafe 10 enter and a flmTWI's 
boot hid 10 be used 10 remove lhe 
Cllllislen. 1be age of lhe canistcrs 
and lhe corrosive 11.1111re of lhe 
dlemicals made it necessary 10 
repackage all canislers prior to 
transporlalion and disposal. Negoti
ations will! lhe Slate of Nevada IR 
ongoing 10 determifte if liutller 
response activities an: required. 

Tank Removal at 
Quonset Point, Rl 

During lhe wincer of 1989-90, 
113 W1derground fuel storage l.aiW 
were removed from lhe sile. During 
lhe removal operation. a significant 

lmOWII o( ooiJ and ground Water 
CIOIIIImination was cnc:ounll:red. The 
Rbode bland Oepanmenl of En· 
viloomental Mana&eme:ol poposcd 
n:moving CIOIII&Inina!ed soil doWII 
10 lhe w...,. table. linill& lhe holes 
wilb polyelbylcne, and bactfiUing 
wilb clean material. 

The Slale of Rbode Island 
accep!Cd a USACE coun1er propos
al. which mulled in ID RA COli· 

sisting of boctfllling lhe holes with 
lhe contaminated soil, pelforming 1 

soil gas analysis suppleme.nled by 
monitoring wells, Uld, as nrcessary. 
inslalling skimming weUs 10 recover 
fm: produc1 in lhe ground water. 
An RliFS will be conducted 10 
determifte lhe extent of environ
menial contamination and the need 
for long·IC!m remediation. 

These· negotiations were initiated 
by USACE, resulting in a substan· 
tial savings of $!500,000 10 the 
government, while achieving com
pliance with regulatory requ~
ments and mainl&ining good rela
tions with lhe Slate of Rbock Island 
regulatory agencies. 



Rapid Response at 
Valley Forge General 
Hospital, PA 

In May 1990. lhe Jnsence of 
pesticides and herbicides w~ dis
eu>aed by propeny owners m 1111 
anused part of lhe hospital comple.. 
One month lllel'. lhe US ACE Rapid 
ltesJIOII5e Team a>etpacked. ll'lllls· 
paned. and disposed of approxi· 
mau:ly 10 dnuns of hazardous 
cbcmical wasle. The Team was able 

110 perform a quick removal of lhe 
cbemicals- Local residents were 
pleased wilh DoD's concern for 
public heallh and lhe environment. 

Removal Action at 
Port Heiden, AK 

More th1111 8.000 dnlms and sev · 
en.J large-capacity above ground 
and underground fuel tanks were 
abandoned 11 Pon Heiden Radio 
Relay Site by lhe Anny 1111d lhe Air 
Fora: after World War II. The 
remote location of lhe site required 
large-scale mobilization using 
barges for equipment and living 
quarters before lhe RA began in the 
summer of 1990. HTW as well as 
acher regulated m11erials were 
removed from lhe site and II'IIIIS· 

ported to approved disposal facili· 
lies in lhe continental United States. 
Unregulated wastes were recycled, 
10 lhe extent practical. incinerated 
onsite. or buried in local approved 
landfiUs. The rema>al action was 
~U~Xessfully completed before lhe 
winter season beg~~~~. 

ROD at Hastings 
East Industrial Park, 
NE 

In Sep1ember 1990, USACE 
achieved a major milestone when a 
ROD was signed 10 allow lhe offi· 
cial cleanup of lhe contaminated 
soil operable unit 11 lhe Hastings 
East lndusuial Park. fonnerly lhe 
Blaine Naval Anununition Depot. In 
1991. USACE wiU JnP&rO Ulgi
neering design documents for incin· 
eration of explosives-<:ontaminaled 
soils. 

E.dlnll>w ~., HasiJngJ &st ltttlu$IJV/ 
Pwt cuJmlnatJJd In lite FY JO Mgtlittg of 1 ROD lor 
IIW CINnup of this FUDS. 
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aiiiJIC!: Dllfmta lllvli'OUII'ltal Reatorauon Prctru for Por~erly V1ad 
Dllfmtl 81ta1 (DER.P Fllll8l 

1. cruttMI tbroaP CoDQretttoaal appropr1at10D (PLti·U2l ia 1983, ttle 
DafiiUII D¥iroDMDtal Rutorat1011 Progru (DIRP) cauoUdatiMI ad upa414 
.. pu:ate Dllpart.MD.t of Dlfaaae (DOD) progrUI for uvii'oaMntal reatoratiOD 
at actt.a ad for.r 1it11. ad nuare.b ad 41.alos-ut ad PI'OCIU'-t 
1a1t1at1..a to 111D1111aa thl guaraUOD of bulrdoaa nata. DDP wu later 
cad1f11d ia pu'UIIIollt 1• u MctiOD 211 of tile BQP~dlmd 1 N"ciMDtl ID4 
.. ntboriaat10D Act (PL,·t99l IIUICtld ill 1986. tld1 fact abMt COftrl tllat 
portiOD of DIRP IIIlich 41111 •1th U¥1rouutal re1toraUOD at fonerl:r ul4 
dafiiUII aitll (PUPS). 

2. !be 0.8. Amy Corps of Bll.giaun (UilCil uecut•• DIIP IUDS ad il 
ralpaDiibla for uvironmaDtal ra•toratiOD related to buarcloua ud 
toaictradiologic ... t• (ITIIW). or&w~ca ad uplo11va nata (OIWJ, ID4 
bD111Siog ci..,Ut1011 ID4 cllbri1 ~al (ID/Dill 011 lu41 fomul:r CMIId or 
uMd by lilY DOD c:ompon~~~t for IIIlich DOD 11 riiPODJibla. lfo BDIJ)R ac:ttvitill 
..ra c:ODduc:tt4 OD4Ir thl progru 111 FY 87-90 blcaua flllldl were required by 
lligbar priorit:r B'I'IIW ID4 OEW projac:tl. lowlmlr, Ullitld f\Uida ta FY 91 ud 
n n are tartt~t14 for BD/DR. 

3. Bll.vifCIDIDII!tal ra1torat1on ac:t1vit1al 1t FIJDS coolora to tba raquirua.nta 
of tile Jratlooal Oil ID4 Basardowl 8ul)at1DCII CODtiapracy Plu. 'l'hlre are 
no priury Cf.!liPODIIltl. 'fU iavutory c::GIIPOI1Ut cou:i.ata of: 11 te 
identificatioo; dltl~lllltion of ror~er Ull by • DOD COipQDIDt 8D4 
eligibility for tlla rvDS progru; 41taraillllt1on of the c:atetoryUuJ of 
potential remediation needed at each eligible lite; aDd data to 1upport 
prioritisation of reaedial activ1t1al. fbi raaediation COIPODUt caa111ta 
of: atadial 111ential to clleractarisa tbe lite prior to remedial deaign; 
ra.edial dalign: r.-.41&1 action; and litigation, ID4 aattl..ant 
aegotiationa witb IPA. State ID4 otller partial relati .. to defining and 
reaolviag DOD C!RCLA liability for 1 particular aita. 

4. About 7000 for~erly 1111d propartiaa, witb potanUal for iaclaaioo in tl1e 
progru, bave been 1dlmt1fitd. Prll1111DIIIT AaiiiUISI.tl (Pl) at about 2900 
of tlloM litll baVI bMft co.pletd. 'fbi Vtw:l pltaa to C08Plltl all PA'I by 
tllll ad of n !It. to 41ta lbout 150 propertill have bMn datam~~ad to aeed 
f1Md1at10D: 101 propartiu hlvl baa clUIUid•QP, ac:tiODI are OD4Irway or 
pliiiiUicl for tM ,...1D1DI 11 til. 

5. In rY It ad n to. tU.3 •UUon ad 158.5 llil110D, nal*C'tinl:r .... 
lpall.t Oil ac:ttvitiu at f'Ut)S. !be " n fm)8 badgat 11 tl7.1 111111on. 

6. 'fU Corpa of lll;iDIIrl poiat of CCDtact for the PUDS progra il Mr. 
fllallu J. Vutl, Chi1f. Ponerly Vaa4 DlfiiUII 11 tu lrllldl., &ftll: CBMP·RF, 
20 lla .. aclmlatta Aft .. IIW. Wuhiagtoa, D. C. 20314-1000, tlllpboae lluber 
(202) 504-4705. 



AGBNDA 
DBI'BNSK II:NVIRONMBNTAL USPONSK TASX I'ORCB lmii:TING 

KIMBALl. CONI'II:UNCB CII:N'l'Bil 

9:00-9:20 a.m. 

9:20-10:15 

10:15-11:15 

11:15-12:00 

12:00-1:00 

1:00-2:00 

2:00-3:00 

3:00-4:00 

4:00 

9:00-12:00 a.m. 

12:00 

1616 P SUBT, NW 
WASHINGTON, D.C. 

JULY 17, 1991, 9:00 AM - 4:00 PM 

I. Chairman's Remarks 
A. Introduction of New Members 
B. Overview of Agenda 

II. Economic Development and Environmental 
Requirements - Mr. Dempsey, Office of 
Economic Adjustment 

III. RCRA/CERCLA Applicability 

IV. 

LUNCH 

v. 

VI. 

VII. 

RECESS 

A. RCRA/CERCLA Overlap -Mr. Davidson 
B. RCRA Delegation - Ms. Jones 

Parcelling Property - Mr. Pendergrass 

Contracting Improvements - Mr. Dienemann, 
Mr. Mahon, Mr. Oh 

Public Witnesses 

Open 

JULY 18, 1991, 9:00 AM - 12 NOON 

I. Outline and Discussion of Proposed 
Recommendations 

A. Staff Review 
B. Task Force Discussion 

II. Closing Remarks -Mr. Baca 



The Installation 
Restoration Program 

[j he Installation Restoration Pro8ram (IRP) confonns to the requirements of the 
National Oil and Hazardous Substances PoUution Contingency Plan (NCP). EPA 
guidelines are applied in conducting investigation and remediation work in the program. 

1be initial stage, a Preliminary 
A_,.,nl or PA. is an instal· 
lation-wide study to de1mnine if 
sites ""' present !hat may . pose 
haz3nls 10 public heallb or the 
environment. Available infonnalion 
is collected on the SO\li'U, nan.tre, 
extent. and magnitude of actual and 
po~ential hazardous substance 
"'leases at sites on the installation. 
1be next step. a Slt~t Inspection or 
Sl. consis!S or sampling and anal· 
ysis 10 determine !he existence of 
actual site contamination. 1be infor
mation gathered is used to evaluate 
tile site and determine tile response 
action .-led Uncontaminated sites 
do ooc proceed 10 lat.cr stages of the 
1RP process. 

Conwninatcd sites are fully 
investigated in the Remedial 
IDYestiptioCI/Fasibility Study or 
RVFS. 1be Rl may inClude a 
variety of site invesligalive, sam· 
piing. and analytical activities to 
delmnine the nan.tre. extent. and 
significmce of contamination. 1be 
focus of the evaluation is to deter
mine the risl: to tile genenal popula
tion posed by the contamination. 
Concurrent with tllese investiga
tions, the FS is conducted to eval
WIIC remedial action allematives for 
tile site. 

After agreement is reached with 
appropriate EPA and/or state regu
latory authorities on how the site 
will be cleaned up. Remedial 
Design/Remedial Actioo or 
RDIRA wort begins. Owing this 
phase. detailed design plans for the 
cleanup are prepared and 
implemented. 

1be notable exception to tllis 
sequence involves Removal Actions 
and Interim Remedial Actions 
(IRAs). lbese actions may be con
ducted at any time during the IRP 
to protee1 public healtll or conttol 
contaminant releases to the environ
menL Such measures may include 
providing alternate water supplies to 
local residents, removing con
centrated SOUI'Ce$ of contaminants. 
or COI'ISti'Ucting stniCtUres to preveru 
the spread of contaminalion. 

The National 
Priorities list {NPL) 

EPA has established a Hazard 
Ranking System (HRS) for eval
uating contaminared sites based on 
their po~ential hazan:l to public 
health and tile environment. A 
Revised Hazard R.ank..ing System 
(HRS2) for evalwuion of fun.tre 
sites has been prt>I>05¢d by EPA. 
1be application of the HRS. using 
PAIS! data. generau:s a score for 
each site evaluared. 1be seen is 
computed based on factors such as 
the amount and toxiciry of the con
taminants present. their potential 
mobility in lbe environment. the 
avllilability of pathways for human 
cxpos~m:, and the proximiry of pop
ulation centel'$ 1.0 the site. 

1be NPL is a compilation of tile 
sites scoring 28.5 or higher by the 
HRS. Such sites are fll'SI proposed 
for NPL listing. Following a public 
comment period. prt>I>05Cd NPL 
sites may be liSied fmal on the 
NPL or may be deleted from 
consideration. 



' ·.· 
lAP Priorities 

The Older in which DoD coo· 
ducts IRP projec!IIC!ivilies is based 
an a policy assigning die llisflest 
p:iorilies .., sileS that represent !he 
~st po~ential public health and 
envitonrncntal hawds. Top priority 
is assigned to: 

• Removal of imminent ~bleats 
from bazanlous or toxic sub-
-• or unexploded ordnance 
(UXO) 

• lnt.crim and stabilizalion mea· 
sun:s to prevent site deterioriu
tion and achieve life c:ycle C0$1 

savings 

• RJJFSs a1 sites eitller listed or 
proposed for lhe NPL and RDI 
RAs necessary to comply with 
SARA. 

Anticipating lhe need to refw: 
priorities as lhe DERP l1llllllres and 
a large number of sites simult.a.ne· 
ously reach lhe CO$tly cleanup 
phase. DoD developed lhe Defense 
Priority Model (DPM). The DPM 
uses Rl data to produce a sco"' 
indicating the relative risk to human 
health and the environment pre· 
sen ted by • site. The mod <I 
considers the following site 
characteristics: 

• Haz.ard - the characteristics and 
concentrations of con tam in ants 

• Pathway -!he potential _for con
taminant transport 

• Receptor - the presence of 
potential recepton;. 

This risk -based approach n:cogni:tes 
lhe importance or protecting public 
health and lhe environment and 
helps objectively identify those sites 
that should ~ive priority for 
funding. 

In FY 89, DoD completed devel
opment of lhe DPM. DoD solicited 
comments from EPA, lhe tWC:S, 
=vironmcntal oqaniutions. and 
!he public. In n:sponse to comments 
received, lhe model was ref"Uied. In 
addition. lhe model has been auto
mated to facilitate scoring. 

DoD component penonnel have 
been craitled in lhe use of DPM and 
have liCOI'I:d more than 2j() sites 
where RD/RA IIC!ivities could be 
initiated in FY 90. In this first year 
of implementation, scoring nesults 
- used primarily to identify 
scoring difficullies and gause model 
performat~C:C'. 

In preptralion for lhe FY 91 
program scoring effon. further 
improvements were made to DPM. 
Most signif"~eantly,lhe medlodology 
used to calcullw: toxicity of oon
t.aminants was changed to reflect 
1111m accurately actual toxicity daUI. 
Previously, su.rrogat.e values were 
calculated relative to lhe chemical 
benzo(a)pyrene. In addition_ all 

informali<lot forcontaminantcharac· 
1eri11ics contt.ined in die DPM 
cbemic:ab dt1a base WI$ uplat.cd. 
Tllis uplatl: WIS conducted in CODp
ef'llion with EPA to ensure ccnsis
limey ill methods. The DPM data 
base cwn:ntly coola.ins more lh111 
280 dlemicals, including explosives 
and l'ldioloSicals. Olhcr improve
ments 10 DPM include clarifiCation 
of temiS and increased liSe!' friendli· 
oeu of die IUIOmaled wersion. 

In diO llllll1lllef of 1990, scoring 
- .a:cmplishcd for nearly 300 
siii:S wllere RDiRA wodc c:ould be 
Wtiated in FY 91. A qqlity 
assvnna: review indicaled dw sit.t: 
laiRS wm: 1110R "'liable than WI 
year due 10 incn:.ased experience 
wi1h m. model and improved 
ocaing guidance. Confidence .is 
expected 10 increase each year the 
model is applied. 

The Department has a continuing 
dialogue with EPA and swc:s on 
DPM. During FY 91. DoD intends 
to continue to improve DPM and 
proceed with full implemenwion. 
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OFFICE OF THE ASSISTANT SECRETARY 

MEMORANDUM FOR 

DEPARTMENT OF THE AIR FORCE 
WASHINGTON DC 20330 

AUG I 2 1991 

DEPUTY ASSISTANT SECRETARY (ENVIRONMENT) 
OFFICE OF THE ASSISTANT SECRETARY OF DEFENSE 
(PRODUCTION AND LOGISTICS) 

SUBJECT: Experience with Environmental Response Actions and 
Property Transfer (Your memo, 28 June 1991) - INFORMATION 
MEMORANDUM 

I appreciate the opportunity to respond to the issues being 
worked by the Environmental Response Task Force. The four 
attachments to this letter provide answers to the specific 
questions you asked related to these issues. 

I have also reviewed the issue briefs forwarded as an 
attachment to the subject letter. While these briefs provide 
additional background information and list some generalized 
options, they do not make concrete recommendations for the two 
areas which the Task Force was charged to address. In an attempt 
to assist you in focusing on ways to improve interagency 
coordination and streamline the process, I suggest you refer to the 
testimony I gave to the Senate Armed Services Committee, 
Subcommittee on Readiness, Sustainability and Support on June 21, 
1991. In addition, I suggest the May 20, 1991 letter that I 
forwarded to Mr. Jim Courter, Chairman of the Base Closure and 
Realignment Commission concerning these areas be considered. 

Finally, in an attempt to ensure that all of the different 
federal committees and task forces considering issues related to 
the expeditious accomplishment of the environmental restoration 
program, I suggest the staff supporting the task force consider the 
recommendations being formulated by the Federal Facilities 
Environmental strategy (FFES) working group. Since, the FFES 
working group is chartered as a joint DoD, EPA and DoE effort and 
is currently addressing a broad range of issues, it is an excellent 
source of recommendations. 



• 

·• 
I am certainly supportive of your leadership in trying to make 

the outcome of the Task Force reflective of the best ideas 
available for accelerating the cleanup at closure bases. I think 
the Task Force is an excellent vehicle for communicating these 
ideas to the Congress and the public. 

I look forward to reviewing future activities of the Task 
Force. 

4 Attachments 
1. Response to 
2. Response to 
3. Response to 
4. Response to 

/\:4~'~ 
~ry D. Vest 

Deputy Assistant Secretary of the Air Force 
(Environment, Safety and Occupational Health) 

Issue 1 
Issue 2 
Issue 3 
Issue 4 
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• Issue 1 . 

QUESTION 

What experience have you had with out-leasing facilities when the 
facility is within the scope of an investigation of potential 
contamination by hazardous substances or an ongoing cleanup of such 
contamination? What barriers or complications have you identified? 

With respect to excess property, or bases slated for closure, what 
policies, procedures or standard lease forms have been established 
for leasing base facilities that may be affected by an investigation 
or cleanup of hazardous substance contamination in the interim 
before the base is closed? 

What policies, procedures or standard deed provisions have been 
established to protect the rights of the Department, and to enable 
it to discharge its responsibilities to clean up contaminated sites, 
when transferring parcels of a closing base that are within an "area 
of concern?" 

RESPONSE 

Enclosed are specific experiences we have had with Pease AFB, NH. 
Also enclosed are the interim lease agreements for Pease AFB, NH and 
Norton AFB, CA. 

3 Tabs 
1. Specific Experiences 
- Norton and Pease AFBs 
2. Interim Lease 
Agreement - Pease 
3. Interim Lease 
Agreement - Norton 

ATTACHMENT 1 
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ENVIRONMENTAL RESPONSE ISSUE 1 

Air Force experience with attempts to lease or convey 
property where remedial actions are underway or needed at 
closing bases is fairly limited to date. Our primary 
experience is based on a time-critical soil removal at Norton 
AFB and an environmental site assessment and proposed interim 
remedial action at Pease AFB to support redevelopment efforts 
at these two bases. Both Norton and Pease AFB are on the 
National Priorities List. 

Time-Critical Soil Removal at Norton AFB 

In July 1990, the Air Force subleased two bays of Hangar 
763 to the Inland Valley Development Agency (IVDA) who in turn 
subleased them to Lockheed Commercial Aircraft Center, Inc. for 
use in performing Boeing 747 aircraft maintenance. 

In November 1990, Lockheed conducted structural tests that 
revealed that the bay floors required replacement to support 
the weight of Boeing 747 aircraft and identified previously 
unknown trichloroethylene- (TCE-) and toluene-contaminated soil 
below the floor. In Dec 90, the Air Force initially gave 
Lockheed permission to accomplish the contaminated soil removal 
under the Resource Conservation and Recovery Act (RCRA) as part 
of the floor removal and construction but rescinded permission 
as the result of inputs from the other remedial project 
managers (RPMs). The RPMs from EPA Region IX, the California 
Department of Health Services (DHS), and the Regional Water 
Quality Control Board (RWQCB) notified the Air Force that the 
area beneath the hangar needed to be fully characterized under 
the Federal Facilities Agreement and the Comprehensive 
Environmental Response, Compensation, and Liability Act 
(CERCLA). Further, to allow the soil removal and replacement 
of the floor might impede the ongoing characterization of sites 
at Norton AFB. 

To obtain consensus and ensure adequate characterization of 
the excavated soil, meetings were held with EPA Region IX, DHS, 
and RWQCB in Dec 90 and Jan 91. Based on these meetings, a new 
soil sampling plan was developed. EPA Region IX, DHS, and 
RWQCB all reviewed and technically concurred with the sampling 
plan. In Mar-Apr 91, soil sampling and analysis was 
accomplished. TCE and toluene contamination was confirmed 
primarily above three feet in depth. 

In close coordination with EPA Region IX, DHS, and the 
RWQCB, the Air Force developed an action memorandum that 
identified minimum action levels and outlined the actions that 

Maj Groover/BCV/79556/5 Aug 91/0051G 



would be taken to characterize and remediate the site. The Air 
Force and Lockheed agreed that Lockheed would be responsible 
for all soil removal and treatment in support of the floor 
replacement and that the Air Force would be responsible for the 
removal and treatment of any soil below that level. To 
accelerate the process and avoid further delays to Lockheed, 
the Air Force made the decision to allow Lockheed to accomplish 
the soil removal as a time-critical action. The regulators 
disagreed with this approach but agreed not to oppose it. Soil 
removal actually began 28 May 91 and was completed in late 
Jun 91. 

The lease and sublease were modified to reflect Norton's 
status as an NPL site; hold the lessee & sublessee accountable 
for compliance with the Federal Facilities Agreement; to give 
the Air Force, federal, and state regulators greater access to 
the leased property for inspections; and to hold the lessee and 
sublessee accountable for compliance with the action memorandum 
and work plan during construction. 

Environmental Site Assessment and Interim Removal Action at 
Pease AFB 

In early 1990, Deutsche Airbus began negotiations with the 
Pease Development Authority for the possible purchase of 
facilities and property at Pease AFB for use as an aircraft 
refurbishing plant. In Feb-Mar 91, after the requirement had 
firmed up and as a result of its experience at Norton, the Air 
Force began a environmental site assessment of Hangar 227 and 
52 acres of adjacent apron and taxiways, the proposed site for 
Deutsche Airbus operations. The purpose of the assessment was 
to determine what, if any, contaminants existed on the site and 
whether they would pose a sufficient problem to prevent a 
property transfer to the PDA in support of negotiations with 
Deutsche Airbus. 

Initial sampling revealed the presence of TCE and 
dichlorethylene (DCE) contamination at the southeast corner of 
Hangar 227. As a result, a second round of sampling was 
conducted and completed in Jun 91. The second round confirmed 
the presence of TCE and DCE contamination in excess of m1n1mum 
action levels and indicated a need for remedial action prior to 
transfer of the property. 

As the result of negotiations with Ms Belaga, EPA Region I 
Administrator, the Air Force has developed a strategy in which 
it will deed only the building to PDA for conveyance to 
Deutsche Airbus. The 52 acres (to include the land beneath the 
hangar 227) will be leased to PDA and presumably subleased to 



• 
Deutsche Airbus until remedial actions are in place and a 
permanent transfer can be effected in compliance with CERCLA 
120{h). The Air Force also made a commitment to have an 
interim remedial action in place and operating as quickly as 
possible. 

Lessons Learned. 

The biggest lesson learned was from Norton AFB's experience 
with Lockheed. At the time that the original lease and 
sublease were signed, neither Lockheed nor the Air Force was 
aware that the floor would need to be replaced and that 
contamination existed below the floor. This lack of knowledge 
concerning Lockheed's requirements and the environmental 
conditions at the site resulted in a six month delay to 
Lockheed's construction plans and could ultimately have cost 
the IVDA a redevelopment opportunity for the local community. 

To remedy this deficiency in future situations, the Air 
Force has adopted a policy of conducting an environmental site 
assessment at industrial areas on closing bases where the RI/FS 
is not yet complete and the local development authority has a 
time sensitive business opportunity that involves an interim 
use lease or permanent transfer of property. The first 
environmental site assessment accomplished was the one at Pease 
AFB discussed above. 

Another lesson learned was the need to keep the regulators 
fully involved and informed early in the process when 
environmental site assessments or interim remedial actions are 
necessary. Many of the delays at Norton can be attributed to 
the Air Force's initial effort to accomplish the soil removal 
outside the auspices of the FFA and CERCLA. Particularly at 
the NPL bases, the concurrence and support of the non-Air Force 
remedial project managers is critical to the success or failure 
of such an endeavor. 
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No. 

DEPARTMENT OF THE AIR FORCE 

LEASE 

OF PROPERTY ON PEASE AIR FORCE BASE, NEW HAMPSHIRE 

THIS LEASE, made between the Secretary of the Air Force of 

the first part, and the Pease Development Authority, an authority 

established under New Hampshire RSA 12-G, with a place of business 

at 300 Gosling Road, Portsmouth, New Hampshire, of the second 

part, WITNESSETH: 

The Secretary of the Air Force ("Government• or "Air Force"), 

by virtue of the authority conferred upon him by law under Title 

10, United States Code, Section 2667, for the consideration set 

out below, hereby leases to the party of the second part 

("Lessee") the premises or property described in Exhibit "A" and 

shown on Exhibit "B" hereto l"leased premises• or "premises•), for 

use on an interim basis pending its final disposal pursuant to the 

Base Closure and Realignment Act, P. L. 100-526. 

THIS LEASE is granted subject to the following conditions: 

l. 

This Lease shall be for a term of one Ill year, 

beginning on -------------' and ending on -------------' unless 

sooner terminated in accordance with the provisions of this Lease. 

/ 



2. Use of Leased Premises 

a. The sole purpose for which the leased premises and 

any improvements thereon may be used, in the absence of prior 

written approval of the Government for any other use, is for the 

conduct of corporate aircraft operations and related minor 

preventive aircraft maintenance and other directly related 

activities. 

b. This Lease authorizes interim use of land and 

facilities on Pease Air Force Base for purposes which will 

facilitate the local community's economic adjustment to the 

impacts resulting from the impendi~g closure of the installation 

and not interfere with, delay, or retard final disposal of the 

property by the Government. The Lessee understands and 

acknowledges that this Lease is not and does not constitute a 

commitment by the Government as to the ultimate disposal of the 

leased premises or of Pease Air Force Base, in whole or in part, 

to the Lessee or any agency or instrumentality thereof, or to any 

sublessee. 

c. The Lease may be terminated by the Government as 

provided in Condition 6. The Lessee understands and agrees that 

the Government need not state a reason for termination and waives 

any claims or suits against the Government arising out of any such 

termination. 

2 



• 
3. Subjection to Existing and Future Easements and Rights

of-Way 

This Lease is subject to all outstanding easements and 

rights-of-way for any purpose with respect to the leased premises. 

The holders of such easements and rights-of-way ("outgrants"), 

present or future, shall have reasonable rights of ingress and 

egress over the leased premises, consistent with Lessee's right to 

quiet enjoyment of them under this Lease, in order to carry out 

the purpose of the outgrant. These rights may also be exercised 

by workers engaged in the construction, installation, maintenance, 

operation, repair or replacement of facilities located on the 

outgrants and by any federal, state or local official engaged in 

the official inspection thereof. 

4. Operating Agreement 

The Operating Agreement attached hereto as Exhibit "C" 

is incorporated into this Lease by reference. In the event of any 

inconsistency between the provisions of the Operating Agreement, 

as it presently exists or may be amended, and the provisions of 

this Lease, the provisions of this Lease will control. 

5. 

a. The Lessee shall pay to the United States rent as 

follows: 
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Cll For the one-year term of this Lease, facility/area 

rent in the amount of One Hundred Twenty-Seven Thousand Eight 

Hundred Dollars ($127,800). Facility/area rent shall be payable 

in equal quarterly installments of Thirty-One Thousand Nine 

Hundred Fifty Dollars ($31,950) each in advance on or before the 

first day of the beginning month of each such quarter-year period. 

(2) For each calendar day or any portion thereof 

that an aircraft in support of the Lessee's operations shall 

occupy ramp parking during the existence of this Lease, ramp 

parking rent in an amount of Twenty-five Dollars ($25.00) per 

aircraft. Ramp parking rent shall be payable in arrears upon 

receipt of appropriate bills from the Government and forwarded 

with the facility/area rent due for the following quarter-year 

period. 

(3) Rent payments due under Conditions Sa(ll and 

SaC2l above shall be made promptly when due, without any deduction 

or setoff. Interest at the rate prescribed by the Secretary of 

the United States Treasury shall be payable on any rent payment 

required to be made under this Condition Sa that is not paid 

within fifteen (15) days after the date on which such payment is 

due. Interest shall accrue beginning on the day after the rent 

payment is due and end on the day payment is received by the 

Government. 
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b. Rent under Conditions Sa<ll and 5a(2) above shall 

begin on the day following the beginning date of the Lease term. 

If the rent under Condition Sa (1) above begins on a day other than 

the first day of the beginning day of such quarter-year period, 

that portion of the rent which is payable for the period shall be 

prorated. 

c. The Lessee will reimburse all Air Force costs 

associated with granting this Lease. Such reimbursement will be 

in the amount of actual Air Force expenses, but not exceeding Five 

Thousand Dollars ($5,000). Such costs include, but are not 

limited to, expenses incurred in connection with the conduct of 

appraisals, environmental studies required by the National 

Environmental Policy Act (NEPAl, and any environmental audit of 

the leased premises conducted solely for purposes of this Lease. 

Payment of these costs shall be made promptly upon receipt of 

appropriate bills from the Government. Notwithstanding the 

foregoing, the Lessee will not be required to reimburse the Air 

Force costs associated with granting this Lease if such costs are 

less than One Thousand Dollars ($1,000.00). 

d. The Lessee shall pay to the Government on demand 

any sum which may have to be expended after the expiration or 

termination of this Lease in restoring the premises to the 

condition required by Condition lB. 
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e. Compensation in each case shall be made payable to 

the Treasurer of the United States and forwarded by the Lessee 

direct to the Commander, 509 Combat Support Group, Pease Air Force 

Base, New Hampshire 03803 ( "Commander" or "said officer"). 

6. Termination 

a. This Lease may be terminated by the Deputy 

Assistant Secretary of the Air Force <Installations) at any time 

upon the failure of the Lessee to comply with the terms of this 

Lease. No money or other consideration paid by the Lessee or 

which may be due up to the effective date of termination will be 

refunded. Prior to termination, the Lessee must be informed, in 

writing, by the said officer of the terms with which the Lessee is 

not complying and afforded a period of ten (10) business days to 

return to compliance with the Lease's provisions or begin the 

actions necessary to bring it into compliance with the Lease in 

accordance with a compliance schedule approved by the Government, 

if the time required to return to compliance exceeds the ten (10) 

business day period. 

b. This Lease may be terminated by either the Lessee 

(subject to the provisions of Condition 18 below> or the 

Government at any time by giving the other party thirty (30) days' 

written notice. No money or other consideration paid by the 
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Lessee or which may be due up to the effective date of termination 

will be refunded or waived, as the case may be. 

7. Assignment or Subletting 

a. The Lessee shall neither transfer nor assign this 

Lease or any interest therein or any property on the leased 

premises, nor sublet the leased premises or any part thereof or 

any property thereon, nor grant any interest, privilege, or 

license whatsoever in connection with this Lease without the prior 

written consent of the Government. ·such consent shall not be 

unreasonably withheld or delayed, subject to the provisions of 

Conditions 7b, 7c, and 7d below. 

b. Any assignment or sublease granted by the Lessee 

shall be subject to all of the terms and conditions of this Lease 

and shall terminate immediately upon the expiration or any earlier 

termination of this Lease, without any liability on the part of 

the Government to the Lessee or any assignee or sublessee. Under 

any assignment made, with or without consent, the assignee shall 

be deemed to have assumed all of the obligations of the Lessee 

under this Lease. No assignment or sublease shall relieve the 

Lessee of any of its obligations hereunder. 

c. The Lessee shall furnish the Government, for its 

prior written consent, a copy of each 

assignment it proposes to execute. 

7 
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Such consent may include the 



requirement to delete, add or change provisions in the sublease 

instrument as the Government shall deem necessary to protect its 

interests. Consent to any sublease shall not be taken or 

construed to diminish or enlarge any of the rights or obligations 

of either of the parties under the Lease. Consent or rejection or 

any required changes shall be provided within twenty-one (2ll days 

of receipt of the proposed agreement. 

d. Any agreement of sublease or assignment must 

include the provisions set forth in Conditions 22 and 23 of the 

Lease and expressly provide that (1) the sublease is subject to 

all of the terms and conditions of the Lease; (2) it shall 

terminate with the expiration or earlier termination of the Lease; 

(3) the sublessee shall assume all of the Lessee's obligations and 

responsibilities under the Operating Agreement (Exhibit Cl; and 

(4) in case of any conflict between the Lease and the sublease, 

the Lease will control. A copy of the Lease and the Operating 

Agreement must be attached to the sublease agreement. 

8. Condition of Leased Premises 

a. The Lessee has inspected, knows and accepts the 

condition and state of repair of the leased premises. It is 

understood and agreed that they are leased in an •as is,• "where 

is" condition without any representation or warranty by the 

Government concerning their condition and without obligation on 

the part of the Government to make any alterations, repairs or 
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additions. The Government shall not be liable for any latent or 

patent defects in the leased premises. The Lessee acknowledges 

that the Government has made no representation or warranty 

concerning the condition and state of repair of the leased 

premises nor any agreement or promise to alter, improve, adapt, or 

repair them which has not been fully set forth in this Lease. 

b. A condition report signed by representatives of 

the Government and the Lessee will be attached as Exhibit "D" and 

made a part of this Lease no later than ten (10) business days 

after the beginning date of this Lease.· The report sets forth the 

condition of the leased premises with respect to physical 

appearance and condition as determined from the joint inspection 

of them by the parties. 

c. An environmental condition report signed by 

representatives of the Government and the Lessee will be attached 

as Exhibit nE• and made a part of this Lease no later than ten 

(10) business days after the beginning date of this Lease. The 

report sets forth the condition of the leased premises with 

respect to environmental matters as determined from the joint 

environmental inspection of them by the parties. 

9. Maintenance Qf Leased Premises 

The Lessee, at its own expense, shall at all times 

protect, preserve, and maintain the leased premises, including any 
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improvements located thereon, in good order and condition, and 

exercise due diligence in protecting the leased premises against 

damage or destruction by fire and other causes. 

a. The Government will provide grounds maintenance to 

standards required for Government operations to within five (5) 

feet of Building No. 215. The Lessee or any sublessee will be 

responsible for and provide all grounds maintenance in the area 

within five (5) feet of the facility. 

b. The Lessee or any sublessee will be responsible for 

and provide any snow and ice removal on streets, parking lots, and 

airfield pavements required in support of the Lessee's or any 

sublessee's operations that are not listed on Exhibit G to this 

Lease. All such snow and ice removal performed by the Lessee or 

any sublessee will be accomplished in strict compliance with the 

procedures contained in Exhibit G. 

10. Damage to Government Property 

Any real or personal property of the United States 

damaged or destroyed by the Lessee incident to the Lessee's use 

and occupation of the leased premises shall be promptly repaired 

or replaced by the Lessee to the satisfaction of the said officer. 

In lieu of such repair or replacement the Lessee shall, if so 

required by the said officer, pay to the United States money in an 

amount sufficient to compensate for the loss sustained by the 

10 
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Government by reason of damage or destruction of Government 

property. 

11. Access and Inspection 

a. Any agency of the United States, its officers, 

agents, employees, and contractors, may enter upon the leased 

premises, at all times for any purposes not inconsistent with 

Lessee's quiet use and enjoyment of them under this Lease, 

including but not limited to the purpose of inspection. The 

Government will give the Lessee or subiessee normally twenty-four 

!24) hours prior notice of its intention to enter the leased 

premises unless it determines the entry is required for safety, 

environmental, operations, or security purposes. The Lessee shall 

have no claim on account of any entries against the United States 

or any officer, agent, employee, or contractor thereof. 

b. The Lessee acknowledges and agrees that final 

disposal of the leased premises takes precedence over interim use 

under this Lease. The Lessee will cooperate with the Government 

to enable such final disposal to occur an a timely basis. In 

particular, the Lessee will permit potential buyers, their 

prospective tenants and subtenants, and the contractors or 

subcontractors of any of them, to visit the premises on reasonable 

notice from the Government during regular business hours. 

11 
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12. Government Non-Liability and Indemnification by Lessee 

a. The United States shall not be responsible for 

damages to property or injuries to persons which may arise from or 

be attributable or incident to the condition or state or repair of 

the leased premises, or the use and 

damages to the property of the 

property or injuries to the person 

occupation thereof, or for 

Lessee, or for damages to the 

of the Lessee's officers, 

agents, servants or employees, or others who may be on the leased 

premises at their invitation or the invitation of any one of them. 

b. The Lessee agrees to assume all risks of loss or damage 

to property and injury or death to persons by reason of or 

incident to the possession and/or use of the leased premises, or 

the act1vities conducted under this Lease. The Lessee expressly 

waives all claims against the Government for any such loss, 

damage, personal injury or death caused by or occurring as a 

consequence of such possession and/or use of the leased premises 

or the conduct of activities or the performance of 

responsibilities under this Lease. The Lessee further agrees to 

indemnify, save, hold harmless, and defend the Government, its 

officers, agents and employees, from and against all suits, 

claims, demands or actions, liabilities, judgments, costs and 

attorneys' fees arising out of, or in any manner predicated upon 

personal injury, death or property damage resulting from, related 

to, caused by or arising out of the possession and/or use of the 

leased premises or any activities conducted or services furnished 

12 
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in connection with or pursuant to this Lease. The agreements 

contained in the preceding sentence do not extend to claims for 

damages caused solely by the gross negligence or willful 

misconduct of officers, agents or employees of the United States, 

without contributory fault on the part of any person, firm or 

corporation. The Government will give the Lessee notice of any 

claim against it covered by this indemnity as soon after learning 

of it as practicable. 

13. Insurance 

a. All Risk. The Lessee shall in any event and 

without prejudice to any other rights of the Government bear all 

risk of loss or damage to the premises, together with the 

improvements thereon, arising from any causes whatsoever, with or 

without fault by the Government, the following: fire; lightning; 

storm; tempest; explosion; impact; 

riot; civil commotion; bursting 

aircraft; vehicles; smoke; 

or overflowing of water tanks, 

apparatus, or pipes; boiler and machinery coverage against loss or 

damage by explosion of steam boilers, pressure vessels and similar 

apparatus now or hereafter installed; flood; labor disturbances; 

or malicious damage. 

13 
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b. Insurance: 

(1) Lessee's Insurance: During the entire 

period this Lease shall be in effect, the Lessee or any sublessee 

at its expense will carry and maintain: 

(a) Property insurance 

including but not limited to special perils coverage 

coverage, 

against the 

risks enumerated in paragraph 13a above, shall at all times be in 

an amount equal to at least 100% of the full replacement value of 

the building, building improvements and personal property on or 

near the leased premises; 

(b) Commercial general liability coverage 

for bodily injury and property damage insurance, including but not 

limited to, insurance against assumed or incidental contractual 

liability under this Lease, with respect to the leased premises 

and improvements thereon, to afford protection with limits of 

liability in amounts approved from time to time by the Government, 

but not less than Three Million Dollars ($3,000,000) in the event 

of bodily injury and death to any number of persons in any one 

accident, and not less than Three Million Dollars ($3,000,000) for 

property damage; 

(c) If and to the extent required by law, 

workmen's compensation or similar insurance in form and amounts 

required by law; 

14 



(2) Lessee's Contractor's Insurance: During 

the entire period this Lease shall be in effect, the Lessee shall 

either carry and maintain the insurance required below at its 

expense or require any contractor performing work on the leased 

premises to carry and maintain at no expense to the Government: 

(a) Commercial general liability coverage 

for bodily injury and property damage insurance, including, but 

not limited to, contractor's liability coverage and incidental 

contractual liability coverage, of not less taan Three Million 

Dollars ($3,000,000) with respect to personal injury or death, and 

Three Million Dollars ($3,000,000) with respect to property 

damaget 

(b) Workmen's compensation or similar 

insurance in form and amounts required by law. 

(3) Policy Provisions: All insurance which 

this Lease requires the Lessee or any sublessee to carry and 

maintain or cause to be carried or maintained pursuant to this 

Condition 13b shall be in such form, for such amounts, for such 

periods of time, and with such insurers as the Government may 

require or approve. All policies or certificates issued by the 

respective insurers for commercial liability and special perils 

insurance will name the Government as an additional insured, 

provide that any losses shall be payable notwithstanding any act 
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or failure to act or negligence of the Lessee or the Government or 

any other person, provide that no cancellation, reduction in 

amount, or material change in coverage thereof shall be effective 

until at least sixty (60) days after receipt by the Government of 

written notice thereof, provide 

right of subrogation against the 

satisfactory to the Government 

that the insurer shall have no 

Government, and be reasonably 

in all other respects. In no 

circumstances will the Lessee be entitled to assign to any third 

party rights of action which the Lessee may have against the 

Government. 

(4) Delivery of Policies: The Lessee shall 

deliver or cause to be delivered promptly to the Government a 

certificate of insurance evidencing the insurance required by this 

Lease and shall also deliver no later than thirty (30l days prior 

to the expiration of any such policy, a certificate of insurance 

evidencing each renewal policy covering the same risks. 

c. Loss or Damage: In the event that any item or 

part of the leased premises, together with the improvements 

thereon, shall require repair, rebuilding, or replacement 

resulting from loss or damage, the risk of which is assumed by the 

Lessee under Condition 13a, the Lessee shall promptly give notice 

thereof to the Government. The Lessee will as soon as practicable 

after the casualty restore such item or part of the leased 

premises and improvements thereon as nearly as possible to the 
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condition which existed immediately prior to such loss or damage, 

subject to Condition 18 of the Lease. 

14. Compliance with Applicable Laws 

a. The Lessee will at all times during the existence 

of this Lease promptly observe and comply, at its sole cost and 

expense, with the provisions of all applicable Federal, state, and 

local laws, regulations, and standards, and in particular those 

provisions concerning the protection of the environment and 

pollution control and abatement. 

b. The Lessee shall comply with all applicable laws, 

ordinances, and regulations of the State of New Hampshire, the 

County of Rockingham, and the City of Portsmouth with regard to 

construction, sanitation, licenses or permits to do business, and 

all other matters. 

c. This condition does not constitute a waiver of 
-

Federal Supremacy or Federal or State of New Hampshire sovereign 

immunity. Only laws and regulations applicable to the leased 

premises under the Constitution and statutes of the United States 

are covered by this condition. 

d. Responsibility for compliance as specified in this 

Condition 14 rests exclusively with the Lessee. The Department of 

the Air Force assumes no enforcement or supervisory responsiblity 
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except with respect to matters committed to its jurisdiction and 

authority. The Lessee shall be liable for all costs associated 

with compliance, defense of enforcement actions or suits, payment 

of fines, penalties, or other sanctions and remedial costs related 

to Lessee's or any sublessee's use of the leased premises. 

15. Construction and Modification of Leased Premises 

a. The Lessee shall not construct or make or permit 

its sublessees or assigns to construct or make any substantial 

alterations, additions, or improvements co or installations upon 

or otherwise modify or alter the leased premises in any 

substantial way without the prior written consent of the 

Government. Such consent may include a requirement to provide the 

Government with a performance and payment bond satisfactory to it 

in all respects and other requirements deemed necessary to protect 

the interests of the Government. For construction or alterations, 

additions, modifications, improvements or installations 

<collectively "work") in the proximity of operable units that are 

part of a National Priorities Listed (NPLl Site, such consent may 

include a requirement for written approval by the Remedial Project 

Managers appointed under the Pease Air Force Base Federal Facility 

Agreement. Except as such written approval shall expressly 

provide otherwise, all such approved alterations, additions, 

modifications, improvements and installations shall become 

Government property when annexed to the leased premises. 

18 



b. All plans for construction or alterations, 

additions, modifications, improvements, or installations 

(•construction plansn or nremodeling plans") pursuant to Condition 

15a above by the Lessee must comply · with the provisions of 

Conditions 22 and 23 and be approved incwriting by the Government 

before the commencement of any ~ ' construct1on • 
project. In 

addition, the designs for all Lessee connections to Pease Air 

Force Base utilities will comply wi~h DOD/USAF construction 

standards and be subject to Pease Air Force Base review and 
-

approval. DOD/USAF construction standards are 
l. 

available through 

the office of the Commander. The ~Lessee will submit any 

remodeling plans to the Commander for ap~roval. 

! 
c. The Air Force review process for either a 

construction project or a utility connection will be completed 

within thirty <30) days of receipt of pl~ns and specifications. In 

the event problems are detected during review, immediate notice 

will be provided by telephone to the Lessee or its representative 

designated for the purpose. Approvaf will not be unreasonably 

withheld. 

d. 
< All construction shall be in accordance with the 

approved designs and plans and withou~ cost to the Government. 

The Lessee shall not proceed with excavation, demolition, or 
• 

construction until it receives written nptice from the Government 

that such designs and plans are acceptable to the Government. 
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e. All matters of ingress, egress, contractor haul 

routes, construction activity and disposition of excavated 

material, in connection with the lease herein granted, shall be 

coordinated with the Government. All excavation and construction 

activity shall be accomplished during periods (including hours of 

the dayl acceptable to the said officer. 

f. The Commander is authorized to grant approvals 

and consents under this Condition 15. Approvals and consents for 

work in the proximity of operable units that are part of an NPL 

Site require review by the Office 'of the Deputy Assistant 

Secretary of the Air Force <Environment, Safety and Occupational 

Health). Disapprovals may be reviewed by the Office of the Deputy 

Assistant Secretary of the Air Force (Installations). Such review 

is discretionary. A request for review will be submitted to the 

Commander, who will forward it through channels with his comments 

within ten (lOJ business days after he receives the request. 

16. Utilities and Services 

The Lessee will be responsible at its sole expense for 

all utilities, janitorial services, building maintenance and 

grounds maintenance for the leased premises. Utilities services 

will be provided through meters, if possible. The Lessee will 

purchase, install, and maintain all such meters at its own cost 

and without cost and expense to the Government. The Lessee will 

pay, in addition to the cash rent which is required under this 
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Lease, the charges for any utilities and services furnished by the 

Government which the Lessee may require in connection with its use 

of the leased premises. The charges and the method of payment for 

each utility or service will be determined by the appropriate 

supplier of the utility or service in accordance with applicable 

laws and regulations, on such basis as the appropriate supplier of 

the utility or service may establish. It is expressly understood 

and agreed that the Government in no way warrants the continued 

maintenance or adequacy of any utilities or services furnished by 

it to the Lessee. 

a. Subject to Conditions 16b and 16c below, the Lessee 

may purchase from the Government the following utility services: 

electricity, water, high pressure water heat, and sewage. 

b. Any sale of a utility service will be in accordance 

with 10 u.s.c. § 2481 and Air Force Regulation (AFRl 91-5. 

c. The Lessee agrees to enter into a separate contract 

for each utility service procured under Condition 16a above at 

rates to be specified in each contract. 

17. Taxes 

The Lessee shall pay to the proper authority, when and 

as the same become due and payable, all taxes, assessments, and 

similar charges which, at any time during the term of this Lease 
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• may be imposed upon the Lessee with respect to the leased 

premises. Title 10, United States Code, § 2667(el contains the 

consent of Congress to the taxation of the lessee's interest in 

the leased premises, whether or not the premises are in an area of 

exclusive Federal jurisdiction. Should Congress consent to 

taxation of the Government's interest in the property, this Lease 

will be renegotiated. 

18. Surrender of Leased Premises 

On or before the date of expiration of this Lease, or 

its earlier termination hereunder, the Lessee shall vacate and 

surrender the leased premises to the Government. Subject to 

Condition ISa, the Lessee shall remove its property from the 

leased premises and restore them to as good order and condition as 

that existing on the beginning date of this Lease, damages beyond 

the control of the Lessee due to fair wear and tear, excepted. If 

the Lessee shall fail or neglect to remove its property, then, at 

the option of the Air Force, the property shall either become the 

property of the United States without compensation therefor, or 

the Air Force may cause it to be removed and the premises to be 

restored at the expense of the Lessee, and no claim for damages 

against the United States or its officers or agents shall be 

created by or made on account of such removal and restoration 

work. 
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• 19. Disputes 

a. Except as otherwise provided in this Lease, any 

dispute concerning a question of fact arising under this Lease 

which is not disposed of by agreement shall be decided by the 

authorized officer of the Government. Be or she shall reduce the 

decision to writing and mail or otherwise furnish a copy to the 

Lessee. The decision of the authorized officer shall be final and 

conclusive unless, within thirty (30) days from the date of 

receipt of such copy, the Lessee mails or otherwise furnishes to 

the authorized officer a written appeal ~ddressed to the Secretary 

of the Air Force. The decision of the Secretary or his or her 

duly authorized representative for the determination of such 

appeals shall be final and conclusive. This provision shall not 

be pleaded in any suit involving a question of fact arising under 

this Lease as limiting judicial review of any such decision to 

cases where fraud by such official or his or her representative or 

board is alleged: provided, however, that any such decision shall 

be final and conclusive unless the same is fraudulent or 

capricious, or arbitrary, or so grossly erroneous as necessarily 

to imply bad faith, or is not supported by substantial evidence. 

In connection with any appeal proceeding under this condition, the 

Lessee shall be afforded an opportunity to be heard and to offer 

evidence in support of its appeal. Pending final decision of a 

dispute hereunder, the Lessee shall proceed diligently with the 

performance of the Lease in accordance with the decision of the 

authorized officer. 
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b. This provision does not preclude consideration of 

questions of law in connection with decisions provided for in 

Condition 19a above. Nothing in this provision, however, shall be 

construed as making final the decision of any administrative 

official, representative, or board on a question of law. 

20. Rules and Regulations 

The use and occupation of the leased premises shall be 

subject to the general supervision and approval of the said 

officer and to such reasonable rules and regulations as may be 

prescribed by him or her from time to time. 

21. Notices 

a. No notice, order, direction, determination, 

requirement, consent or approval under this Lease shall be of any 

effect unless it is in writing. 

b. All notices to be given pursuant to this Lease 

shall be addressed, if to the Lessee, to: 

Executive Director 
Pease Development Authority 
Building 90 
Pease Air Force Base, NH 03803 

if to the Government, to: 

509 Combat Support Group Commander 
Pease Air Force Base 
New Hampshire 03803 
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or as may from time to time be directed by the parties. Notice 

shall be deemed to have been duly given if and when enclosed in a 

properly sealed envelope or wrapper, addressed as aforesaid and 

sent certified mail, return receipt requested. 

22. Environmental Protection 

a. The Lessee will comply with the environmental laws 

and regulations set out in Exhibit •F," and all other Federal, 

state, and local laws, regulations, and standards that are 

applicable to Lessee's activities on the leased premises. See 

also Condition 14. 

b. The Lessee shall be solely responsible for obtaining 

at its cost and expense any environmental permits required for its 

operations under the Lease, independent of any existing Pease Air 

Force Base permits. 

c. The Lessee shall indemnify and ~old harmless the 

Government from any costs, expenses, liabilities, fines, or 

penalties resulting from discharges, emissions, spills or other 

releases, storage, disposal, or any other action by the Lessee 

giving rise to Government liability, civil or criminal, or 

responsibility under Federal, State or local environmental laws. 

This provision shall survive the expiration or termination of the 

Lease, and the Lessee's obligations hereunder shall apply whenever 
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the Government incurs costs or liabilities for the Lessee's 

actions of the types described in this Condition 22. 

d. The Government's rights under this Lease 

specifically include the right for Air Force officials to inspect 

the Lessee's premises for compliance with environmental, safety, 

and occupational health laws and regulations, whether or not the 

Government is responsible for enforcing them. Such inspections 

are without prejudice to the right of duly constituted enforcement 

officials to make such inspections. 

e. Except as provided in Condition 22f below, the 

Government is not responsible for any removal or containment of 

asbestos. The Lessee and any sublessee will submit any remodeling 

plans to the Commander for approval as required under Condition 

lSb of the Lease. If the plans require the removal of asbestos, 

an asbestos disposal plan must be submitted concurrently with the 

remodeling plans. The asbestos disposal plan will identify the 

proposed disposal site for the asbestos. 

f. The Government shall be responsible for the removal 

or containment of friable asbestos existing in the leased premises 

on the beginning date of the Lease as identified in the 

environmental condition report hereto (Exhibit El. The Government 

agrees to abate all such existing friable asbestos as provided in 

this condition 22f ·and Condition 22g below. The Government may 

choose the most economical means of remediating any friable 
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asbestos, which may include removal or containment, or a 

combination of removal and containment. The foregoing agreement 

does not apply to non-friable asbestos which may be disturbed by 

the Lessee's or sublessee's activities and thereby become 

friable. Non-friable asbestos which becomes friable through or as 

a consequence of the Lessee's or sublessee's activities under this 

Lease will be abated by the Lessee at it.s sole cost and expense. 

g. Notwithstanding any other provision of the Lease, 

the Lessee and its sublessee do not assume any liability or 

responsiblity for environmental impacts"and damage caused by the 

Government's use of toxic or hazardous wastes, substances or 

materials on any portion of Pease Air Force Base, including the 

leased premises, prior to the beginning date of this Lease. The 

Lessee and its sublessee have no obligation to undertake the 

defense, remediation 

responsiblity for the 

and cleanup, to include the liability and 

costs of damage, penalties, legal and 

investigative services solely arising out of any claim or action 

in existence now, or which may be brought in the future by third 

parties or any governmental body against the Government, because 

of any use of, or release from, any portion of Pease Air Force 

Base (including the leased premises> of any toxic or hazardous 

wastes, substances or materials prior to the beginning date of 

this Lease. Furthermore, the Government recognizes and 

acknowledges its obligation to indemnify the Lessee and any 

sublessee to the extent required by the provisions of Public Law 

No. 101-519, Section 8056. 
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h. The Government acknowledges that Pease Air Force 

Base has been identified as a National Priority List (NPL) Site 

under the Comprehensive Environmental Response Compensation and 

Liability Act CCERCLAl of 1980, as amended. The Lessee 

understands that the Government will provide it with a copy of the 

Pease Air Force Base Federal Facility Agreement ("Interagency 

Agreement" or "IAG"l once it has been executed, and agrees that 

should any conflict arise between the terms of the IAG and the 

provisions of this Lease, the terms of the IAG will take 

precedence. The Lessee further agrees that notwithstanding any 

other provision of the Lease, the Government assumes no liability 

to the Lessee or its sublessees should implementation of the IAG 

interfere with the Lessee's use of the leased premises. The 

Lessee shall have no claim on account of any such interference 

against the United States or any officer, agent, employee or 

contractor thereof, other than for abatement of rent. 

(1) The Air Force, the United States 

Environmental Protection Agency (EPA), and the New Hampshire 

Department of Environmental Services (NHDESl and their officers, 

agents, employees, contractors, and subcontractors have the right, 

upon reasonable notice to the Lessee and any sublessee, to enter 

upon the leased premises for the purposes enumerated in this 

subparagraph and for such other purposes consistent with any IAG 

provided pursuant to this Condition 22h: 
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.. 
(a) to conduct investigations and surveys, 

including, where necessary, drilling, testpitting, borings and 

other activities related to the Pease Air Force Base Installation 

Restoration Program ("Pease AFB IRP") or the IAG; 

(b) to inspect field activities of the Air 

Force and its contractors and subcontractors in implementing the 

Pease AFB IRP or the IAG; 

(c) to conduct any test or survey required 

by the EPA or NHDES relating to the implementation of the IAG or 

environmental conditions at the leased premises or to verify any 

data submitted to the EPA or NHDES by the Air Force relating to 

the IAG or such conditions; 

(d) to construct, operate, maintain or 

undertake any other response or remedial action as required or 

necessary under the Pease AFB IRP or the lAG, including, but not 

limited to monitoring wells, pumping 

facilities.· 

wells and treatment 

(2) The Lessee agrees to comply with the 

provisions of any health or safety plan in effect under the Pease 

AFB IRP or the IAG or during the course of any of the above 

described response or remedial actions. Any inspection, survey, 

investigation, or other response or remedial action will, to the 

extent practicable, be coordinated with representatives 
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designated by the Lessee and any sublessee. The Lessee and any 

sublessee shall have no claim on account of such entries against 

the Unites States or any officer, agent, employee, contractor, or 

subcontractor thereof. 

(3} The Lessee further agrees that in the event 

of any sublease or assignment of the leased premises pursuant to 

Condition 7 of the Lease, it shall provide to the EPA and NHDES by 

certified mail 

of the leased 

a copy of the agreement of sublease or assignment 

premises within fourteen (14) days after the 

effective date of such transaction. 

i. Pease Air Force Base air emissions offsets will not 

be made available to the Lessee. The Lessee shall be responsible 

for obtaining from some other sourceCsl any air pollution credits 

that may be required to offset emissions resulting from its 

activities under the Lease. 

j • Any hazardous waste permit under Resource 

Conservation and Recovery Act, or its New Hampshire equivalent, 

shall be limited to generation and transportation. The Lessee 

shall not, under any circumstances, allow any hazardous waste to 

remain on or about the leased premises for any period in excess of 

ninety (90l days. Any violation of this requirement shall be 

deemed a material breach of this Lease. Government hazardous 

waste storage facilities will not be available to the Lessee. The 

Lessee must provide at its own expense such hazardous waste 
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storage facilities, complying with all laws and regulations, as it 

needs for temporary (less than ninety (90) days) storage. 

k. Air Force accumulation points for hazardous and 

other wastes will not be used by the Lessee or any sublessee. 

Neither will the Lessee or sublessee permit its hazardous wastes 

to be co-mingled with hazardous waste of the Air Force. 

1. The Lessee shall have a completed and approved plan 

for responding to hazardous waste, fuel, and other chemical spills 

prior to commencement of operations on tbe leased premises. Such 

plan shall be independent of Pease Air Force Base and except for 

initial fire response and/or spill containment, shall not rely on 

use of Pease Air Force Base personnel or equipment. Should the 

Government provide any personnel or equipment, whether for initial 

fire response and/or spill containment, otherwise on request of 

the Lessee, or because the Lessee was not, in the opinion of the 

said officer, conducting timely cleanup actions, the Lessee 

agrees to reimburse the Government for its costs. 

23. Special Provisions 

a. The Lessee acknowledges that it has read the 

Environmental Assessment (EA) and Finding of No Significant Impact 

<FONSI) prepared by the Government in connection with this Lease 

and understands that the operations described in the EA/FONSI are 

the only ones that have been assessed in compliance with the 
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National Environmental Policy Act of 1969 (NEPAl. The Lessee 

agrees that any operation, type and quantity of chemicals used or 

emissions caused, employees, vehicle trips, flights of aircraft, 

or any other parameter contained in the EA/FONSI- <collectively, 

"EA/FONSI parameters") which might have environmental impact or is 

regulated by Federal or State environmental laws may not be 

changed or modified without the prior written consent of the said 

officer. The EAIFONSI parameters are hereby incorporated by 

reference and made an integral part of this Lease as though fully 

set forth in this Condition 23a. A decision on a proposal by the 

Lessee for any change in the EA/FONSI parameters may require 

further environmental studies or assessments, the cost of which 

will be borne by the Lessee. The EA and FONSI are on file at 

Pease Air Force Base. Copies will be made available, on request, 

by the Commander. 

b. The Lessee shall comply with all applicable 

Federal, state, 

regulations, and 

and 

with 

local 

all 

occupational 

Air Force 

safety 

safety, 

and health 

health and fire 

regulations, standards, tech orders, and procedures in common use 

work and operating areas, including ramps and taxiways. 

c. The Lessee shall be responsible for determining 

whether it is subject to local building codes or building permit 

requirements, and for compliance with them to the extent they are 

applicable. 
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d. The Lessee acknowledges that it understands that 

Pease Air Force Base is an operating military installation which 

could remain closed to the public prior to its complete disposal 

and accepts that Lessee's operations may from time to time be 

hampered by temporary restrictions on access, such as identity 

checks and auto searches. The Lessee further acknowledges that it 

understands that the Air Force strictly enforces Federal laws and 

Air Force regulations concerning controlled substances {drugs) and 

agrees that the Government will not be responsible for lost time 

or costs incurred due to delays in entry, temporary loss of 

access, barring of individual employees from the base under 

Federal laws authorizing such actions, limitation or withdrawal of 

an employee's on-base driving privileges, or any other security 

action that may cause employees to be late to or unavailable at 

their work stations, or delay arrival of parts and supplies. 

e. The Lessee shall be responsible for control of its 

employees in restricted and controlled areas, including obtaining 

and controlling restricted area badges. The Lessee and its 

employees shall strictly comply with restricted and controlled 

area entry procedures. 

f. The Lessee will be responsible at its cost and 

expense for any improvements, renovations and repair of any 

parking area included in the leased premises. The Lessee also 

will provide at its expense any physical security it deems 

necessary for the privately-owned vehicles of its employees, 
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contractors and subcontractors. The Lessee agrees that the 

Government will not be responsible for loss or damage to the 

parKed vehicles of its employees, contractors and subcontractors 

and it will indemnify and hold the Government harmless from any 

claims for such loss or damage. 

g. The Lessee acKnowledge! that it understands that 

the Government is not responsible for and will not provide any 

structural fire protection, police or ambulance services for the 

Lessee or any sublessee. 

24. Use of Other Pease Air Force Base Facilities 

a. Flying Facilities 

(ll Subject to the provisions of subparagraphs 

(a}, (b}, (c), and (d) of this Condition 24a(ll and the Operating 

Agreement, the Lessee shall have the right to use the runways, 

taxiways, parKing aprons and ramps (wflying facilities•) of Pease 
-

AFB on a noninterference basis with Government operations. 

(a) Aircraft operations will be limited to 

those directly related to the corporate aircraft operations the 

Lessee is authorized to conduct under this Lease. The number of 

aircraft operations (defined as one taKeoff and one landing> in 

any calendar month will not exceed seventy-five <7Sl. 
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(b) The Lessee will pay landing fees for 

all aircraft using the flying facilities in support of its 

operations. Landing fees will be determined and paid in 

accordance with AFR 55-20. The Lessee also agrees to execute any 

releases or documents that may be required as a condition for use 

of the flying facilities by nongovernment aircraft pursuant to 

AFR 55-20. 

<cl The Government will respond to fire 

and crash rescue emergencies involving civil aircraft in support 

of the Lessee's operations under this Lease within the limits of 

the capabilities of the fire fighting and crash rescue ("CFR"l 

organization the Government maintains in support of its military 

operations at Pease AFB. The Lessee acknowledges that it 

understands that the Government will provide emergency fire 

fighting and crash rescue service only so long as a CFR 

organization is required for military operations at Pease Air 

Force Base. The Lessee agrees that after the Government 

determines that a CFR organization is no longer required for such 
. -

military operations, the Lessee Cor its sublessee) will assume the 

responsibility for and provide, at its sole cost and expense, all 

CFR services required to support the Lessee's (or its sublessee's) 

operations under this Lease. The Lessee agrees to release the 

Government, its officers, agents and employees from all liability 

arising out of or connected with the use of or the failure to use 

government CFR equipment or personnel for fire control and crash 

rescue activities and to indemnify the Government, its officers, 

35 



agents, and employees, against all claims arising out of the use 

of or failure to use government CFR equipment or personnel. The 

Lessee further agrees to execute and maintain in effect a hold 

harmless agreement as required by applicable Air Force regulations 

for all periods during which emergency fire fighting and crash 

rescue service is provided by the Government in support of the 

civil aircraft. 

(dl The Lessee agrees that all aircraft in 

support of its operations which may have to taxi, park, run 

engines or be towed on the runway, flight line, ramp, restricted 

areas or environs in arriving, operating on, and departing Pease 

Air Force Base will strictly comply with all procedures required 

under or pursuant to the Operating Agreement. 

!el Procedures governing use of the flying 

facilities by aircraft in support of the Lessee's operations are 

contained in the Operating Agreement. 

(2) The Lessee acknowledges that it understands 

that maintenance of the flying facilities is solely for Government 

purposes. The Government will provide information on any areas it 

deems unsafe to taxi any civil aircraft. The Government shall not 

be liable for damage to aircraft in support of the Lessee's 

operation while taxiing, to include Foreign Object Damage (FODl. 
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b. Wash Rack 

(l) The Lessee shall have the right to use the 

Government wash rack located on the portion of Pease Air Force 

Base outside the cantonment area of the New Hampshire Air National 

Guard. Such use shall be on a noninterference basis with 

Government operations under written procedures to be established 

by the Government in its sole discretion. Such procedures will be 

attached to the Operating Agreement as "Attachment A" within 

thirty (30) days after execution of the Lease by all parties. 

(2) If pretreatment is required for any 

industrial wastes placed in the Pease Air Force Base sewage 

treatment system by the Lessee by applicable National Pollutant 

Discharge Elimination System (NPDES) permits, Environmental 

Protection Agency (EPA) regulations, or Pease Air Force Base's 

contracts for wastewater treatment, the Lessee shall pretreat such 

wastes as required. The Government will give sympathetic 

consideration to pretreatment in Pease Air Force Base facilities, 

provided they are suitable for the purpose, have capacity 

available, and arrangements for reimbursement satisfactory to the 

Commander are agreed upon. 

25. General Provisions 

a. Convenant against Contingent Fees. The Lessee 

warrants that no person or agency has been employed or retained to 
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solicit or secure this Lease upon an agreement or understanding 

for a commission, percentage, brokerage, or contingent fee, ex

cepting bona fide employees or bona fide established commercial 

agencies maintained by the Lessee for the purpose of securing 

business. For breach or violation of this warranty, the 

Government shall have the right to annul this Lease without 

liability or in its discretion to require the Lessee to pay, in 

addition to the lease rental or consideration, the full amount of 

such commission, percentage, brokerage, or contingent fee. 

b. Officials not to Benefit. No Member of or 

Delegate to Congress or Resident Commissioner shall be admitted to 

any share or part of this Lease or to any benefit to arise 

therefrom, but this provision shall not be construed to extend to 

this Lease if made with a corporation for its general benefit. 

c. Nondiscrimination. The Lessee shall use the 

leased premises in a nondiscriminatory manner to the end that no 

person shall, on the ground of race, color, religion, sex, age, 

handicap or national origin, be excluded from using the facilities 

or obtaining the services provided thereon, or otherwise be 

subjected to discrimination under any program or activities 

provided thereon. 

(1) As used in this condition, the term 

"facility" means lodgings, stores, shops, restaurants, cafeterias, 
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cestcooms, and any other facility of a public nature in any 

building covered by, or built on land covered by, this Lease. 

(2) The Lessee agrees not to discriminate 

against any person because of race, color, religion, sex, or 

national origin in furnishing, or refusing to furnish, to such 

person the use of any facility, including all services, 

privileges, accommodations, and activities provided on the leased 

premises. This does not require the furnishing to the general 

public the use of any facility customarily furnished by the Lessee 

solely to tenants or to Air Force military and civilian personnel, 

and the guests and invitees of any of them. 

d. Gratuities. The Government 

notice to the Lessee, terminate this Lease if it 

may, 

is 

by written 

found after 

notice and hearing, by the Secretary of the Air Force, or his/her 

duly authorized representative, that gratuities in the focm of 

entertainment, gifts, or otherwise, wece offered or given by the 

Lessee, or any agent or representative of the Lessee, to any 

officer or employee of the Government with a view toward securing 

an agreement or securing favorable treatment with respect to the 

awarding or amending, or the making of any determinations with 

respect to the performing of such agreement; provided that the 

existence of the facts upon which the Secretary of the Air Force 

or his/her duly authorized representative makes such finding, 

shall be an issue and may be reviewed in any competent court. In 

the event this Lease is so terminated, the Government shall be 
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• entitled (a) to pursue the same remedies against the Lessee as it 

could pursue in the event of a breach of the Lease by the Lessee, 

and (b) as a penalty in addition to any other damages to which it 

may be entitled by law, to exemplary damages in an amount (as 

determined by the Secretary of the Air Force or his/her duly 

authorized representative) which shall be not less than three nor 

more than ten times the costs incurred by the Lessee in providing 

any such gratuities to any such officer to employee. The rights 

and remedies of the Government provided in this article shall not 

be exclusive and are in addition to any other rights and remedies 

provided by law or under this Lease. 

e. No Joint Venture. Nothing contained in this Lease 

will make, or will be construed to make, the parties hereto 

partners or joint venturers with each other, it being understood 

and agreed that the only relationship between the Government and 

the Lessee is that of landlord and tenant. Neither will anything 

in this Lease render, or be construed to render, either of the 

parties hereto liable to any third party for the debts ;or 

obligations of the other party hereto. 

f. Records and Books of Account. The Lessee agrees 

that the Comptroller General of the United States or the Auditor 

General of the United States Air Force or any of their duly 

authorized representatives shall, 

(3) years after the expiration or 

Lease, have access to and the 

40 

until the expiration of three 

earlier termination of this 

right to examine any directly 



• 
• pertinent books, documents, papers, and records of the Lessee 

involving transactions related to this Lease. The Lessee further 

agrees that any sublease of the leased premises <or any part 

thereof) will contain a provision to the effect that the 

Comptroller General of the United States or the Auditor General of 

the United States Air Force or any of their duly authorized 

representatives shall, until three <~J years after the expiration 

or earlier termination of this Lease, have access to and the right 

to examine any directly pertinent books, documents, papers, and 

records of the sublessee involving transactions related to the 

sublease. 

g. Failure of Government to Insist on Compliance. 

The failure of the United States to insist in any one or more 

instances, upon strict performance of any of the terms, covenants 

or conditions of this Lease shall not be construed as a waiver or 

a relinquishment of the Government's rights to the future 

performance of any such terms, covenants or conditions, but the 

obligations of the Lessee with respect to such future performance 

shall continue in full force.and-effect. 

h. Entire Agreement. It is expressly agreed that 

this written instrument embodies the entire agreement between the 

parties regarding the use of the leased premises by the Lessee, 

and there are no understandings or agreements, verbal or 

otherwise, between the parties except as expressly set forth 

herein. This instrument may only be modified or amended by mutual 
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r· agreement of the parties in writing and signed each of the parties 

hereto. 

26. Government Representatives and Their Successors 

a. The Commander, 509th Combat Support Group 

(509 CSGl, Pease Air Force Base, has been duly authorized to 

administer this Lease and execute and administer the Operating 

Agreement (Exhibit Cl until closure of Pease Air Force Base. 

After closure of the base, the Pease Disposal Management Team 

(DMT) Site Manager ("Site Manager") will-assume responsibility for 

general management functions for the base. 

b. Except as otherwise specifically provided, any 

reference in the Lease to "Commander" or •said officer• shall mean 

the Commander of the 509 CSG or the DMT Site Manager, as the case 

may be, and shall include his or her authorized representatives 

and the DMT Site Manager's duly appointed successors. 

27. Amendments 

a. This Lease may be amended at 

agreement of the parties. Amendments -to 

approved by the Deputy Assistant Secretary 

!Installations) to become effective. 
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b. The Operating Agreement may be amended by mutual 

agreement of the parties to it. The approval of the Deputy 

Assistant Secretary is not required for any amendment to the 

Operating Agreement so long as the amendment is consistent with 

the Lease. 

28. Extension of Lease 

This Lease may be extended for additional terms of one 

year, subject to the provisions of Condition 6, by mutual 

agreement of the parties. 

29. Exhibits 

Seven (7) exhibits are attached to and made a part of 

this Lease, as follows: 

a. Exhibit A 

b. Exhibit B 

c. Exhibit C 

d. Exhibit D 

e. Exhibit E 

f. Exhibit F 

g. Exhibit G 

- Description of Leased Premises 

- Map of Pease Air Force Base 

- Operating Agreement 

- Condition Report 

- Environmental Condition Report 

- List of Environmental Laws and 
Regulations 

- Snow and Ice Removal Areas and 
Procedures 
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30. Reporting to Congress 

Pursuant to the Base Closure and Realignment Act 

CBCRAl, P. L. 100-526, this Lease is not subject to Title 10, 

United States Code, Section 2662. 

IN WITNESS WHEREOF I have hereunto set my hand by authority 

of the Secretary of the Air Force this ___ day of 

19_ 

By: 

Title: 

THIS LEASE is also executed by the Lessee this 
_____ , 19_ 

_____ , 

day of 

By: ______________________ (SEAL] 

Title: 

Reviewed and approved as to form, substance and execution. 

Date Assistant Attorney General 
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COMMONWEALTH OF VIRGINIA 

COUNTY OF ARLINGTON 

) 
) SS.: 

) 

On the day of , 19 __ , before me, Kathleen L. 
Peyton, the undersigned Notary Public, personally appeared 
James F. Boatright, personally known to me to be the person whose 
names is subscribed to the foregoing Lease, and personally known 
to me to be the Deputy Assistant Secretary of the Air Force for 
Installations, and acknowledged that the same was the act and deed 
of the Secretary of the Air Force and that he executed the same as 
the act of the Secretary of the Air Force. 

Notary Public, Commonwealth of Virginia 

My commission expires: 

[ATTACH OR INSERT ACKNOWLEDGMENT FOR LESSEE] 
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EXHIBIT A 

DESCRIPTION OF LEASED PREMISES 

For purposes of the foregoing lease agreement between the Department 
of the Air Force and the State of New Hampshire Pease Development Authority, 
the "leased premises" shall include the following: 

1. The nosedock hangar known as "Building No. 215" located at the eastern 
edge of the runway and parking apron at Pease Air Force Base, consisting of 
approximately 28,400 square feet. 

2. All reasonable and necessary rights of ingress and egress to Building 
No. 215 by way of walkways, driveways and roadways connected to it. 

3. Parking space for twenty (20} vehicles in the parking area on the 
southeast side of Building No. 215. The parking spaces will be located in 
close proximity to the building and designated for the exclusive use of the 
Lessee. 
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EXHIBIT C 

OPERATING AGREEMENT 

[TO BE ATTACHED WBER DEVELOPED l 



EXHIBIT D 

CONDITION REPORT 

[TO BE ATTACHED WlmN COMPLETED] 



EXHIBIT E 

ENVIRONMENTAL CONDITION REPORT 

('1'0 BE A'l'TACHED WHEN COMPLETED] 



Exhibit F 

LIST OF ENVIRONMENTAL LAWS AND REGULATIONS 

Air Quality: (a) 
(b) 

(c) 

(d) 

Hazardous Materials: (a) 

(b) 

(c) 
(d) 
(e) 

Hazardous Waste: (a) 

(b) 

(c) 
(d) 

Water Quality: (a) 
(b) 
(c) 
(d) 

(el 

(f) 

Clean Air Act & Amendments 
40 CFR Parts 50-52, 61, 62, 65-67 
and 81 
RSA ch. 125-C, Air Pollution 
Control, and rules adopted 
thereunder 
RSA ch. 125-R, Air Toxic Control 
Act, and rules adopted thereunder 

Hazardous Materials Transportation 
Act and Department of Transportation 
Regulations thereunder 
Emergency Planning and Community 
Right-To-Know Act 
49 CFR Parts 100-179 
40 CFR Part 302 
RSA ch. 277-A, Toxic Substances in 
the Workplace, and rules adopted 
thereunder 

Resource Conservation and Recovery 
Act (RCRA) of 1976 and RCRA Amend
ments of 1984 
Comprehensive Environmental 
Response, Compensation, and 
Liability Act (CERCLA) of 1980, as 
amended 
40 CFR Parts 260-271, 300, 302 
RSA ch. 147-A, Hazardous Waste 
Management and rules adopted 
thereunder 

Clean Water Act and Amendments 
Safe Drinking Water Act 
40 CFR Title 100-143, 401 and 403 
RSA ch, 146-A, Oil Spillage in 
Public Waters, and rules adopted 
thereunder 
RSA ch. 485, New Hampshire Safe 
Drinking Water Act, and rules 
adopted thereunder 
RSA ch. 485-A, Pollution and Waste 
Disposal, and rules adopted 
thereunder 



EXHIBIT G 

SNOW AND ICE REMOVAL AREAS AND PROCEDURES 

I. Description of the Snow and Ice Removal Areas that will be 
accomplished by the Government 

A. Road, streets, parking lots, and other areas (except 
airfield). 

(ll Newington Street - Main Gate to Flightline Road. 

(2) Portsmouth Avenue - Bulk Storage to Grafton Drive. 

C3l Rockingham Drive and Hospital entry drive. 

(4l Concord Avenue. 

{5) Dover Avenue and Durham Street. 

(6l Franklin Avenue via Bldgs 239 and 234 driveways and 
Exeter Street including Bldg 130, Motor Pool, and driveway to Bldg 
136. 

(7) Fire Lanes and Hospital parking lots. 

(6) Rye Street and Sewage Plant. 

(9) Parking lots and streets for Buildings J2, 11, 23, 
32, 68, 69, 89, 124, 161, 203, 226, 232, 236, 239, 339, 354, 355, 
359, 360, 361, 395, 398, 406, 408, 419, 420, 10010, 10400, 10405, 
10804, 10806, 10880, 10803, 10606, 10830, 10825, 10875, 10860, 
80901. 

B. Airfield areas. 

(1) Runway/Overruns. 

(2) Taxiways parallel, A, B, c, and D. 

(3) NAVAIDS Bldg 10804, 10806, 418 and Lowry Lane 
(access roadl. 

(4) Jet 
<entrance onlyl. 

engine trim pad north side "D" taxiway 

II. Snow and Ice Removal Procedures. 

A. Roads, street, parking lots, and other area (except 
airfield). 

(ll Ice or compacted snow can be removed with a grader 
or underbody scraper. The grader will start in the center of the 



street and progress to the curb line. A street plow following the 
grader will aid in disposing of the windrow created by the grader. 

(2) Ice 
be treated with 
chlorides onto the 

on base streets west of 
dry sand to prevent 
airfield. 

the railroad track will 
vehicles from carrying 

(3) Salt and Sand. Salt and/or sand should be used to 
control ~c~ng on selected areas of base streets. Salt shall not 
be applied to streets west of Portsmouth Avenue to avoid tracing 
salt onto the ramp. Salt use will be kept to absolute minimum and 
will be applied at selected intersections and steep areas of base 
streets. Salt use shall be coordinated and controlled by the 
Commander. 

B. Airfield areas. 

(!) Snow RemovaL (To Be Developed). 

(2) Ice Removal and Control. o' 

(al Ice on airfield pavements should be reduced to 
1/4 inch thickness prior to the application of urea. Excess water 
and loose snow should be removed by snow sweepers. Urea is 
applied at the rate of 1 pound per 100 Sq Ft. The brine resulting 
from the urea application should be swept to the edges of the 
runway to aid in removing any ice thereon. 

will aid in 
probability 
is blowing. 

(bl Serrated cutting edges on alternate scrapers 
removing hard ice on the taxiways and also reduce the 
of the urea blowing off the pavement if a cross wind 

(c) Only two chemicals are approved by the Air 
Force for use on airfield pavements; urea, shotted or drilled, 
meeting MIL Spec MIL-0-10866C, Class 2 and isopropyl alcohol, grad 
B, Fed. Spec TT-l-735A. 

(d) At Pease 
mounted spreader capable of 
normally used. 

AFB, urea is spread using a GFE truck 
being calibrated. Alcohol is not 
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Lease No. No-90-0006 

DBPARTMSMT OP TBB AIR PORCB 

LBASB 

OF PROPBR!l'Y OH HORTOR AIR FORCE BASB, CALIPORRIA 

TBIS LBASB, made between the Secretary of the Air Force, of 

the first part, and Inland Valley Development Agency, a joint 

powers authority under California law, 385 North Arrowhead Avenue, 

San Bernardino, California 92415-0129, of the second part, 

WITNESSETH: 

The Secretary of the Air Force, under the authority contained 

in Title 10, United States Code, Section 2667, has determined that 

the property hereby leased is not excess property, as defined by 

40 u.s.c. 472; is not for the time need•d (o; public use; and 

leasing it will be advantageous to the United States and in the 

public interest. Therefore, for the consideration set out below, 

the Secretary of the Air Force ("Government" or "Air Force") 

hereby leases to the party of the second part ("Lessee") the 

premises or property described in Exhibit "A" and shown on Exn~~it 

"B" hereto ("leased premises• or "premises"), for use on an 

interim basis pending ito final disposal pursuant to the Base 

Closure and Realignment Act, p, L. 100-526. 

THIS LEAS~ is granted subject to the following conditions: 



1. 

This Leazc shall be for a term of three (3) yearz, 

beginning on July '10, 1990 and ending on July 9, 1993, unless 

sooner terminated in accordance with the provisions of this Lease. 

2. Use of L~~§~remises 

a. The sole purpose for which the leased premises and 

any improvements thereon may be used, in the absence of prior 

written approval of the Government for any other use, is for the 

conduct of commercial aircraft maintenance and modification 

operations and directly related activities. 

b. This Lease authorizes interim use of land and 

facilities on Norton Air Force Base for purposes whicn wiil 

facilitate the local community's economic adjustment to the 

impacts resulting from the impending closure of the installation 

and not interfere with, delay, or retard final disposal of the 

property by the Government. The Lessee understands and 

acknowledges that this Lease is not and does not constitute a 

commitment by the Government as to the ultimate disposal of the 

leased premises or of Norton Air Force Base, in whole or in part, 

to the LezGee or any agency or instrumentality thereof, or to ~ny 

sublessee. 



..... 

c. The Lease may be terminated by the Government as 

provided in Condition 6. The Lessee understands and agrees that 

the Government need not state a reason for termination and waives 

any claims or suits against the Government arising out of any such 

termination. 

3. Sub1ectign to Existing and Ppture Basements and Bights-

of-Way 

This Lease is subject to all outstanding easements and 

rights-of-way for any purpose with respect to the leased premises. 

The holders of such easements and rights-of-way c•outgrants•), 

present or future, shall have reasonable rights of ingress and 

egress over the leased premises in order to carry out the purpose 

of the outgrant. These rights may also be exercised by workers 

engaged in the construction, installation. maintenance, operation, 

repair or replacement of facilities located on the outgrants and 

by any federal, state or local official engaged in the official 

inspection thereof. 

4. Operating Agreement 

The Operating Agreement attached hereto as Exhibit •c• 

is incorporated into this Lease by reference. In the event of any 

inconsistency between the provisions of the Operating Agreement, 

as it presently exists or may be amended, and the provisions of 

this Lease, the provisions of this Lease will control. 

3 



5. 

a. The Lessee shall pay to the United States rent as 

follows: 

Cll for each year this Lease shall be in effect, 

facility/area rent in the amount of Seven Hundred Six Thousand 

Nine Hundred Twenty Dollars (8706,920). Facility/area rent shall 

be payable in equal quarterly installments of One Hundred Seventy

Six Thousand Seven Hundred Thirty Dollars (fl76,730l each in 

advance on or before the first day of the beginning month of each 

such quarter-year period. 

Cal Facility/area rent in the amount of 

Five Hundred Eighty-Three Thousand Nine Hundred Twenty Dollars 

($583,920) for the hangar facility, identified.as Building 763 on 

Exhibits "A" and "B" ("Hangar 763") (Exhi~it A, Items 1, 2, 3, 4, 

5, 6, and 7) and the parking area (Exhibit A, Item 9) shall begin 

on the first day of occupancy or use of Hangar 763 by the Lessee. 

•occupancy• or •use• shall mean any activity or presence, to 

include preparation and construction, in Hangar 763 which the Air 

Force determines is inconsistent with its continued exclusive use 

of the entire hangar facility. 

Cbl Facility/area rent in the amount of 

One Hundred Twenty-Three Thousand Dollars ($123,000) for the use 

of the warehouse facility identified as Building 747, Southeast 

4 
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Annex, on Exhibits "A" and •s• (•warehouse Annex 747"1 (Exhibit A, 

Item 81 shall begin on the earlier of the first day of occupancy 

or use of Warehouse Annex 747 by the Lessee or six (6) months from 

the beginning date of the Lease. •occupancy• or •use• shall mean 

any activity or presence, to include preparation and construction, 

in Warehouse Annex 747. 

!cl If the facility/area rent under 

Condition Sa!ll !a) or Condition Sa!ll (bl above commences on a day 

other than the first day of the beginning month of a quarter-year 

period, that portion of the facility/area rent which is payable 

for the quarter-year period shall be prorated. 

(2) for each calendar day or any portion thereof 

that an aircraft in support of the Lessee's operations shall 

occupy ramp parking during the existence of this Lease, ramp 

parking rent in an amount of One Hundred Dollars ($100.00) per 

aircraft. Ramp parking rent shall be payable in arrears upon 

receipt of appropriate bills from the Government and forwarded 

with the facility/area rent due for the following quarter-year 

period. Ramp parking rent shall begin on the day following the 

beginning date of the Lease term. 

(3) Rent payments due under Conditions Sa!ll and 

Sa!2l above shall be made promptly when due, without any deduction 

or setoff. Interest at the rate prescribed by .the Secretary of 

the United States Treasury shall be payable on any rent payment 

5 
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required to be made under this Condition Sa that is not paid 

vithin fifteen (15) days after the date on which such payment is 

due. Interest shall accrue beginning on the day after the rent 

payment is due and end on the day payment is received by the 

Government. 

b. The Lessee vill reimburse all Air Force costs 

associated vith grtnting this Lease and any renewal of it. Such 

costs include, but are not limited to, expenses incurred in 

connection vith the conduct of appraisals, environmental studies 

required by the Natfonal Environmental Policy Act (NEPAl, any 

environmental audit of the leased premises conducted solely for 

purposes of this Lease, and relocating Air Force operations out of 

Docks 3 and 4. Payment of these costs shall be made promptly upon 

receipt of appropriate bills from the Government. 

c. The Lessee shall pay to the Government on demand 

any sum vhich may have to be expended after the expiration or 

termination of this Lease in restoring the premises to the 

condition required by Condition 18. 

d. Compensation in each case shall be made payable to 

the Treasurer of the United States and forwarded by the Lessee 

direct to the Commander, 63 Combat Support Group, Norton Air Force 

Base, California ( •commander• or •said officer•>. 

6 
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6. Termination 

a. This Lease may be terminated by the Deputy 

Assistant Secretary of the Air Force (Installations) at any time 

upon the failure of the Lessee to comply with the terms of this 

Lease. No money or other consideration paid by the Lessee or 

which may be due up to the effective date of termination will be 

refunded. Prior to termination, the Lessee must be informed, in 

writing, by the said officer of the terms with which the Lessee is 

not complying and afforded a period of fifteen Cl5) business days 

to return to compliance with the Lease's provisions or begin the 

actions necessary to bring it into compliance with the Lease in 

accordance with a compliance schedule approved by the Government, 

if the time required to return to compliance exceeds the fifteen 

(15) business day period. 

b. This Lease may be terminated by either the Lessee 

!subject to the provisions of Condition 18 below) or the 

Government at any time by giving the other party thirty (30) days' 

written notice. No money or other consideration paid by the 

Lessee or which may be due up to the effective date of termination 

will be refunded or waived, as the case may be. Notwithstanding 

the foregoing, the Government agrees that until it has adopted a 

plan for the final disposal of Norton Air Force Baae, it will 

exercise its right of termination under this Condition Sb only in 

case of a national emergency declared by the Preaident of the 

United States. 

7 
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7. Assignment or Subletting 

a. The Lessee shall neither transfer nor assign this 

Lease or any interest therein or any property on the leased 

premises, nor sublet the leased premises or any part thereof or 

any property thereon, nor grant any interest, privilege, or 

license whatsoever in connection with this Lease without the prior 

written consent of the Government. Such consent 'shall not be 

unreasonably withheld or delayed, subject to the provisions of 

Conditions 7b, 7e, and 7d below. 

b. Any assignment or sublease granted by the Lessee 

shall be subject to all of the terms and conditions of this Lease 

and shall terminate immediately upon the expiration or any earlier 

termination of this Lease, without any liability on the part of 

the Government to the Lessee or any assignee or sublessee. Under 

any assignment made, with or without consent, the assignee shall 

be deemed to have assumed all of the obligations of the Lessee 

under this Lease. No assignment or sublease shall relieve the 

Lessee of any of its obligations hereunder. 

e. The Lessee shall furnish the Government, for its 

prior written consent, a copy of each agreement of sublease or 

assignment it proposes to execute. such consent may include the 

requirement to delete, add or change provisions in the sublease 

instrument as the Government shall deem necessary to protect its 

8 
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interests. Consent to any sublease shall not be taken or 

construed to diminish or enlarge any of the rights or obligations 

of either the of the parties under the Lease. Consent or 

rejection or any required changes shall be provided within twenty-

one (21) days of receipt of the proposed agreement. 

d. Any sublease agreement must include the 

provisions set forth in Conditions 22, 23 and 24 of the Lease and 

expressly provide that (ll the sublease is subject to all of the 

terms and conditions of the Lease' l2l it shall terminate with the 

expiration or earlier termination of the Lease1 (3) the sublessee 

shall assume all of the Lessee's obligations and responsibilities 

under the Operating Agreement (Exhibit Cl1 and (4) in case of any 

conflict between the Lease and the sublease, the Lease will 

control. A copy of the Lease and the Operating Agreement must be 

attached to the sublease agreement. 

8. Condition of Leased Premises 

a. The Lessee has inspected, knows and accepts the 

condition and state of repair of the leased premises. It is 

understood and agreed that they are leased in an •as is,• "where 

is" condition without any representation or warranty by the 

Government concerning their condition and without obligation on 

the part of the Government to make any .alterations, repairs or 

additions. The Government shall not be liable for any latent or 

patent defects in the leased premises. The Lessee acknowledges 
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that the Government has made no 

concerning the condition and state 

representation 

of repair of 

or warranty 

the leased 

premises nor any agreement or promise to alter, improve, adapt, or 

repair them which has not been fully set forth in this Lease. 

b. A condition report signed by representatives of 

the Government and the Lessee will be attached as Exhibit •D• and 

made a part of this Lease within ten (10) business days of the 

beginning date of this Lease. The report sets forth the condition 

of the leased premises with respect to physical appearance and 

condition as determined from the joint inspection of them by the 

parties. 

c. An environmental condition report signed by 

representatives of the Government and the Lessee will be attached 

as Exhibit •£• and made a part of this Lease within sixty (60) 

days of the beginning date of this Lease. The report sets forth 

the condition of the leased premises with respect to environmental 

matters as determined from the joint environmental inspection of 

them by the parties. 

9. Maintenance of Leased Premises 

The Lessee, at its own expense, shall at all times 

protect, preserve, and maintain the leased premises, including any 

improvements located thereon, in good order and , condition, and 

10 
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exercise due diligence in protecting the leased premises against 

damage or destruction by fire and other causes. 

10. Damage to Government Property 

Any real or personal property of the United States 

damaged or destroyed by the Lessee incident to the Lessee's use 

and occupation of the leased premises shall be promptly repaired 

or replaced by the Lessee to the satisfaction of the·said officer. 

In lieu of such repair or replacement the Lessee shall, if so 

required by the said officer, pay to the United States money in an 

amount sufficient to compensate for the loss sustained by the 

Government by reason of damage or destruction of Government 

property. 

11. Access ond Inspection 

a. The United States, its officers, agents, employees, 

and contractors, may enter upon the leased premises, at all times 

for any purposes not inconsistent with Lessee's quiet use and 

enjoyment of them under this Lease, including but not limited to 

the purpose of inspection. The Government will give the Lessee or 

sublessee normally twenty-four C24l hours prior notice of its 

intention to enter the leased premises unless it determines the 

entry is required for safety, environmental, or security purposes. 

The Lessee shall have no claim on account of such entries against 

11 
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the United States or any officer, agent, employee, or contractor 

thereof. 

b. The Lessee acknowledges and agrees that final 

disposal of the leased premises takes precedence over interim use 

under this Lease. The Lessee will cooperate with the Government 

to enable such final disposal to occur on a timely basis. In 

particular, the Lessee will permit potential buyers, their 

prospective tenants and subtenants, and the contractors or 

subcontractors of any of them, to visit the premises on reasonable 

notice from the Government during regular business hours. 

12. Goyernment Non-Liability and Indemnification by Lessee 

a. The United States shall not be responsible for 

damages to property or injuries to persons which may arise from or 

be attributable or incident to the condition or state or repair of 

the leased premises, or the use and occupation thereof, or for 

damages to the property of the Lessee, or for damages to the 

property or injuries to the person of the Lessee's officers, 

agents, servants or employees, or others who may be on the leased 

premises at their invitation or the invitation of any one of them. 

b. The Lessee agrees to assume all risks of loss or damage 

to property and injury or death to persons by reason of or 

incident to the possession and/or use of the leased premises, or 

the activities conducted under this Lease. The Lessee expressly 

12 
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waives all claims against the Government for any such loss, 

damage, personal injury or death caused by or occurring as a 

consequence of such possession and/or use of the leased premises 

or the conduct of activities or the performance of 

responsibilities under this Lease. The Lessee further agrees to 

indemnify, save, hold harmless, and defend the Government, its 

officers, agents and employees, from and against all suits, 

claims, demands or actions, liabilities, judgments, costs and 

attorneys' fees arising out of, or in any manner predicated upon 

personal injury, death or property damage resulting from, related 

to, caused by or arising out of the possession and/or use of the 

leased premises or any activities conducted or services furnished 

in connection with or pursuant to this Lease. The agreements 

contained in the preceding sentence do not extend to claims for 

damages caused solely by the gross negligence or willful 

misconduct of officers, agents or employees of the United States, 

without contributory fault on the part of any person, firm or 

corporation. The Government will give the Lessee notice of any 

claim against it covered by this indemnity as soon after learning 

of it as practicable. 

13. Insurance 

a. All Risk. The Lessee shall in any event and 

without prejudice to any other rights of the Government bear all 

risk of loss or damage to the premises, . together with the 

improvements thereon, arising from any causes whatsoever, with or 

13 



without fault by the Government, including but not limited to, 

fire; lightning; storm; tempest; explosion; impact; aircraft; 

vehicles; smoke; riot; civil commotion; bursting or overflowing of 

water tanks, apparatus, or pipes; boiler and machinery coverage 

against loss or damage by explosion of steam boilers, pressure 

vessels and similar apparatus now or hereafter installed; flood; 

labor disturbances; earthquake, malicious damage; or any other 

casualty or act of god. For purposes of this Condition 13a only, 

•premises• shall be deemed to include all of Hangar 763, whether 

or not it is included in the description of the leased premises in 

Exhibit A. 

b. Insurance; 

Ill ktSSee's Insyrance: During the entire 

period this Lease shall be in effect, the Lessee at its expense 

will carry and maintain: 

Cal All-risks property and casualty 

insurance against the risks enumerated in paragraph 13a above in 

an amount at all times equal to at least 100\ of the full 

replacement value of the improvements and personal property on or 

near the leased premises; 

(b) Public liability and property damage 

insurance, including but not limited to, insurance against assumed 

or contractual liability under this Lease, ·with respect to the 

14 
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leased premises and improvements thereon, to afford protection 

with limits of liability in amounts approved from time to time by 

the Government, but not less than Five Million Dollars 

($5,000,000) in the event of bodily injury and death to any number 

of persons in any one accident, and not less than Five Million 

Dollars ($5,000,000l for property damage1 

(cl If and to the extent required by law, 

workmen's compensation or similar insurance in form and amounts 

required by law; 

(2) Lessee's Contractor's Insurance: During 

the entire period this Lease shall be in effect, the Lessee shall 

either carry and maintain the insurance required below at its 

expense or require any contractor performing work on the leased 

premises to carry and maintain at no expense to the Government: 

(a) Comprehensive general liability 

insurance, including, but not limited to, contractor's liability 

coverage and contractual liability coverage, of not less than Five 

Million Dollars ($S,OOO,OOOl with respect to personal injury or 

death, and Five Million Dollars ($5,000,000) with respect to 

property damage; 

(b) Workmen's compensation or similar 

insurance in form and amounts required by law. 

15 



(3) Policy Proyisions: All insurance which 

this Lease requires the Lessee to carry and maintain or cause to 

be carried or maintained pursuant to this Condition 13b shall be 

in such form, for such amounts, for such periods of time, and with 

such insurers as the Government may require or approve. All 

policies or certificates issued by the respective insurers for 

public liability and all-risks property insurance will name the 

Government as an additional insured, provide that any losses shall 

be payable notwithstanding any act or failure to act or negligence 

of the Lessee or the Government or any other person, provide that 

no cancellation, reduction in amount, or material change in 

coverage thereof shall be effective until at least thirty (30l 

days after receipt by the Government of written notice thereof, 

provide that the insurer shall have no right of subrogation 

against the Government, and be reasonably satisfactory to the 

Government in all other respects. In no circumstances will the 

Lessee be entitled to assign to any third party rights of action 

which the Lessee may have against the Government. 

(4) Delivery of Policies: The Lessee shall 

deliver or cause to be delivered promptly to the Government a 

certificate of insurance evidencing the insurance required by this 

Lease and shall also deliver no later than thirty (30l. days prior 

to the expiration of any such policy, a certificate of insurance 

evidencing each renewal policy covering the same risks. 

16 
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c. Loss or Damage: In the event that any item or 

part of the leased premises, together with the improvements 

thereon, shall require repair, rebuilding, or replacement 

resulting from loss or damage, the risk of which is assumed by the 

Lessee under Condition lla, the Lessee shall promptly give notice 

thereof to the Government. The Lessee will as soon as practicable 

after the casualty restore such item or part of the leased 

premises and improvements thereon as nearly as possible to the 

condition which existed immediately prior to such loss or damage, 

subject to Condition 18 of the Lease. 

14. Compliance with Applicable Laws 

a. The Lessee will at all times during the existence 

of this Lease promptly observe and comply, at its sole cost and 

expense, with the provisions of all applicable Federal, state, and 

local laws, regulations, and standards, and in particular those 

provisions concerning the protection and enhancement of 

environmental quality and pollution control and abatement. 

b. The Lessee shall comply with all applicable laws, 

ordinances, and regulations of the State of California, the County 

of San Bernardino, and the City of San Bernardino with regard to 

construction, sanitation, licenses or permits to do business, and 

all other matters. 

17 
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c. This condition does not constitute a waiver of 

Federal Supremacy or sovereign 

regulations applicable to the 

immunity. Only laws and 

leased premises under the 

Constitution and statutes of the United States are covered by this 

condition. The United States presently exercises exclusive 

Federal jurisdiction over the leased premises. The Government 

will notify the Lessee of any change in legislative jurisdiction 

within thirty (30) days of the occurence of the event. 

d. Responsibility for compliance as specified in this 

Condition 14 rests exclusively with the Lessee. The Department of 

the Air Force assumes no enforcement or supervisory responsiblity 

except with respect to matters committed to its jurisdiction and 

authority. The Lessee shall be liable for all costs associated 

with compliance, defense of enforcement actions or suits, payment 

of fines, penalties, or other sanctions and remedial costs. 

15. Construction and Modification of Leased Premises 

a. The Lessee shall not construct or make or permit 

its sublessees or assigns to construct or make any substantial 

alterations, additions, or improvements to or installations upon 

or otherwise modify or alter the leased premises in any 

substantial way without the prior written consent of the 

Government. Such consent may include a requirement to provide the 

Government with a performance and payment bond satisfactory to it 

in all respects and other requirements deemed necessary to protect 
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the interests of the Government. Except as such written approval 

shall expressly provide otherwise, all such approved alterations, 

additions, modifications, improvements and installations shall 

become Government property when annexed to the leased premises. 

b. All plans for construction or alterations, 

additions, modifications, improvements, or installations 

(•construction plans• or •remodeling plans•> pursuant to Condition 

15a above by the Lessee must be approved in writing by the 

Government before the commencement of any construction project. 

In addition, the designs for all Lessee connections to Norton Air 

Force Base utilities will comply with DOD/USAF construction 

standards and be subject to Norton Air Force Base review and 

approval. DOD/USAF construction standards are available through 

the office of the Commander or the Base Civil Engineer. The 

Lessee will submit any remodeling plans to the Base Civil Engineer 

for approval. 

c. The Air Force review process for either a 

construction project or a utility connection will be completed 

within thirty 130> days of receipt of plans and specifications. In 

the event problems are detected during review, immediate notice 

will be provided by telephone to the Lessee or its representative 

designated for the purpose. Approval will not be unreasonably 

withheld. 
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d. All construction shall be in accordance with the 

approved designs and plans and without cost to the Government. 

The Lessee shall not proceed with excavation, demolition, or 

construction until it receives written notice from the Government 

that such designs and plans are acceptable to the Government. 

e. All matters of ingress, egress, contractor haul 

routes, construction activity and disposition of excavated 

material, in connection with the lease herein granted, shall be 

coordinated with the Government. All excavation and construction 

activity shall be accomplished during periods (including hours of 

the day) acceptable to the said officer. 

f. The Commander is authorized to grant approvals 

and consents under this Condition lS. Disapprovals may be 

reviewed by the Office of the Deputy Assistant Secretary of the 

Air Force (Installations!. Such review is discretionary. A 

request for review will be submitted to the Commander, who will 

forward it through channels with his comments within ten (10) 

business days after he receives the request. 

16. Utilities and Services 

The Lessee will be responsible at its sole expense for 

all utilities, janitorial services, building maintenance and 

grounds maintenance for the leased premises. 

will be provided through meters, if possible. 
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'~ . 
purchase, install, and •aintain all such meters at its own cost 

and without cost and expense to the Government. The Lessee will 

pay, in addition to the cash rent which is required under this 

Lease, the charges for any utilities and services furnished by the 

Government which the Lessee may require in connection with its use 

of the leased premises. The charges and the •ethod of payment for 

each utility or service will be determined by the appropriate 

supplier of the utility or service in accordance with applicable 

laws and regulations, on such basis as the appropriate supplier of 

the utility or service may establish. It is expressly understood 

and agreed that the Government in no way warrants the continued 

maintenance or adequacy of any utilities or services furnished by 

it to the Lessee. 

a. Subject to Conditions 16b and 16c below, the Lessee 

may purchase from the Government the following utility services: 

electric power, steam, water, and sewage. 

b. Any sale of a utility service will be in accordance 

with 10 u.s.c. S 2481 and Air Force Regulation (AFR) 91-5. 

c. The Lessee agrees to enter into a separate contract 

for each utility service procured under Condition 16a above at 

rates to be specified in each contract. 
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17. Taxes 

The Lessee shall pay to the proper authority, when and 

as the same become due and payable, all taxes, assessments, and 

similar charges which, at any time during the term of this Lease 

may be imposed upon the Lessee with respect to the leased 

premises. Title 10, United States Code, S 2667Cel contains the 

consent of Congress to the taxation of the lessee's interest in 

the leased premises, whether or not the premises are in an area of 

exclusive Federal jurisdiction. Should Congress consent to 

taxation of the Government's interest in the property, this Lease 

will be renegotiated. 

18. Surrender of Leased Premises 

On or before the date of expiration of this Lease, or 

its earlier termination hereunder, the Lessee shall vacate and 

surrender the leased premises to the Government. Subject to 

Condition lSa, the Lessee shall remove its property from the 

leased premises and restore them to as good order and condition as 

that existing on the beginning date of this Lease, damages beyond 

the control of the Lessee due to fair wear and tear, excepted. If 

the Lessee shall fail or neglect to remove its property, then, at 

the option of the Air Force, the property shall either become the 

property of the United States without compensation therefor, or 

the Air Force may cause it to be removed and the premises to be 

restored at the expense of the Lessee, and no claim for damages 
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against the Onited States or its officers or agents shall be 

created by or made on account of such removal and restoration 

work. 

19. Disputes 

a. Except as otherwise provided in this Lease, any 

dispute concerning a question of fact arising under this Lease 

which is not disposed of by agreement shall be decided by the said 

officer. He or she shall reduce the decision to writing and mail 

or otherwise furnish a copy to the Lessee. The decision of the 

said officer shall be final and conclusive unless, within thirty 

(30) days from the date of receipt of such copy, the Lessee mails 

or otherwise furnishes to the said officer a written appeal 

addressed to the Secretary of the Air Force. The decision of the 

Secretary or his or her duly authorized representative for the 

determination of such appeals shall be final and conclusive unless 

determined by a court of competent jurisdiction to have been 

fraudulent or capricious, or arbitrary, or so grossly erroneous as 

necessarily to imply bad faith, or not supported by substantial 

evidence. In connection with any appeal proceeding under this 

condition, the Lessee shall be afforded an opportunity to be heard 

and to offer evidence in support of its appeal. Pending final 

decision of a dispute hereunder, the Lessee shall proceed 

diligently with the performance of the Lease in accordance with 

the decision of the said officer. 

I 
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b. This condition does not preclude consideration of 

questions of law in connection with decisions provided for in 

Condition 19a above. Nothing in this condition, however, shall be 

construed as making final the decision of any administrative 

official, representative, or board on a question of law. 

20. Rules and Regulations 

The use and occupation of the leased premises shall be 

subject to the general supervision and approval of the said 

officer and to such reasonable rules and regulations as may be 

prescribed by him or her from time to time. 

21. Notices 

a. No notice, order, direction, determination, 

requirement, consent or approval under this Lease shall be of any 

effect unless it is in writing. 

b. All notices to be given pursuant to this Lease 

shall be addressed, if to the Lessee, to: 

Mr. w. R. Holcomb, Co-Chairman 
Inland Valley Development Agency 
385 North Arrowhead Avenue 
Fourth Floor 
San Bernardino, California 92415-0129 
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with a copy to: 

Reid ' Hellyer 
A Professional Corporation 
P. o. Box 1300 
Riverside, California 92502-1300 
Attention: Frank J. Delany, Esq. 

if to the Government; to: 

Combat Support Group Commander 
63 CSG/CC 
Norton Air Force Base, California 92409 

or as may from time to time be directed by the parties. Notice 

shall be deemed to have been duly given if and when enclosed in a 

properly sealed envelope or wrapper, addressed as aforesaid and 

sent certified mail, return receipt requested. 

22. Environmental Protection 

a. The Lessee will comply with the environmental laws 

and regulations set out in Exhibit •F,• and all other Federal, 

state, and local laws, regulations, and standards that are 

applicable to Lessee's activities on the leased premises. See 

also Condition 14. 

b. If pretreatment is required for any industrial 

wastes placed in the Norton Air Force Base sewage treatment system 

by the Lessee by applicable National Pollutant Discharge 

Elimination System CNPDESl permits, Environmental Protection 

Agency CEPA) regulations, or Norton Air Force Base's contracts for 

wastewater treatment, the Lessee shall pretreat such . wastes as 

required. The Government will give sympathetic consideration to 
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pretreatment in Norton Air Force Base facilities, provided they 

are suitable for the purpose, have capacity available, and 

arrangements for reimbursement satisfactory to the said officer 

are agreed upon. 

c. The Lessee shall be solely responsible for obtaining 

at its_cost and expense any environmental permits required for its 

operations under the Lease, independent of any existing Norton Air 

Force Base permits. 

d. 

not be made 

Norton Air Force Base air 

available to the Lessee. 

emissions offsets will 

The Lessee shall be 

responsible for obtaining from 

pollution credits that may be 

some other source(sl 

required to offset 

resulting from its activities under the Lease. 

any air 

emissions 

e. Any hazardous waste permit under Resource 

Conservation and Recovery Act, or its California equivalent, shall 

be limited to generation and transportation. The Lessee shall 

not, under any circumstances, allow any hazardous waste to remain 

on or about the leased premises for any period in excess of ninety 

l90l days. Any violation of this requirement shall be deemed a 

material breach of this Lease. Government storage facilities 

will not be available to the Lessee. The Lessee must provide at 

its own expense such storage facilities complying with all laws 

and regulations it needs for temporary (less than ninety (90) 

days> storage. 



; 

f. Air Force accumulation points for hazardous and 

other wastes will not be used by the Lessee or any sublessee. 

Neither will the Lessee or sublessee permit its hazardous wastes 

to be co-mingled with-hazardous waste of the Air Force. 

g. The Lessee shall have a completed and approved plan 

for responding to hazardous waste, fuel, and other chemical spills 

prior to commencement of operations on the leased premises. such 

plan shall be independent of Norton Air Force Base and except for 

initial fire response and/or spill containment, shall not rely on 

use of Norton Air Force Base personnel or equipment. Should the 

Government provide any personnel or equipment, whether for initjal 

fire response and/or spill containment, otherwise on request of 

the Lessee, or because the Lessee was not, in the opinion of the 

said officer, conducting timely cleanup actions, the Lessee 

agrees to reimburse the Government for its costs. 

h. The Lessee shall indemnify and hold harmless the 

Government from any costs, expenses, liabilities, fines, or 

penalties resulting from discharges, emissions, spills, storage, 

disposal, or any other action by the Lessee giving rise . to 

Government liability, civil or criminal, or responsibility under 

Federal, State or local environmental laws. This provision shall 

survive the expiration or termination of the Lease, and the 

Lessee's obligations hereunder shall apply whenever the Government 
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incurs costs or liabilities for the Lessee's actions of the types 

described in this Condition 22. 

i. The Government's rights under this Lease 

specifically include the right for Air Force officials to inspect 

the Lessee's premises for compliance with environmental, safety, 

and occupational health laws and regulations, whether or not the 

Government is responsible for enforcing them. Such inspections 

are without prejudice to the right of duly constituted enforcement 

officials to make such inspections. Although Norton Air Force 

Base is presently under exclusive Federal jurisdiction, the Lessee 

shall not seek to exclude state or local environmental and 

occupational health safety inspectors on the grounds that they 

lack jurisdiction. 

j. Except as provided in Condition 22k below, the 

Government is not responsible for any removal or containment of 

asbestos. The Lessee and any sublessee will submit any remodeling 

plans to the Base Civil Engineer for approval as required under 

Condition l5b of the Lease. If the plans require the removal of 

asbestos, an asbestos disposal plan and a copy of the notification 

which the Lessee or sublessee has provided to the South coast Air 

Quality Management District (SCAQMD) must be submitted 

concurrently with the remodeling plans. The asbestos disposal 

plan will identify the proposed disposal site for the asbestos. 
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k. The Government shall be responsible for the removal or 

containment of friable asbestos existing in the leased premises on 

the beginning date of the Lease as identified in the environmental 

condition report hereto (Exhibit E). The Government agrees to 

abate all such existing friable asbestos as provided in this 

Condition 22k and Condition 22n below. The Government may choose 

the most economical means of remediating any friable asbestos, 

which may include removal or containment, or a combination of 

removal and containment. The foregoing agreement does not apply 

to non-friable asbestos which may be disturbed by the Lessee's or 

sublessee's activities and thereby become friable. Non-friable 

asbestos which becomes friable through or as a consequence of the 

Lessee's or sublessee's activities under this Lease will be abated 

by the Lessee at its sole cost and expense. 

1. The Government acknowledges that Norton Air Force 

Base has been identified as a National Priority List (NPL) Site 

under the Comprehensive Environmental 

Liability Act (CERCLA) of 1980, 

Response Compensation and 

as amended. The Lessee 

acknowledges that the Government has provided it with a copy of 

the Norton Air Force Base Interagency Agreement (lAG) entered into 

by EPA Region 9, the State of California, and the Air Force on 

June 29, 1989, and agrees that should any conflict arise between 

the terms of the lAG and the provisions of this Lease, the terms 

of the lAG will take precedence. The Lessee further agrees that 

the Government assumes no liability to the Lesse~ or its 

sublessees should implementation of the lAG interfere with the 
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Lessee's use of the leased premises. The Lessee shall have no 

claim on account of any such interference against the United 

States or any officer, agent, employee or contractor thereof, 

other than for abatement of rent. 

m. The Air Force and/or its contractors and 

subcontractors have the right to enter upon the leased premises 

and conduct investigations and surveys, to include drillings, 

compiling, etc., as required or necessary under the Norton Air 

Force Base Installation Restoration Program or the IAG. These 

inspections or surveys will, to the extent practicable, be 

coordinated with a representative designated by the Lessee or its 

sublessee. The Lessee shall have no claim on account of such 

entries against the Unites States or any officer, agent, employee, 

contractor, or subcontractor thereof. 

n. The Lessee and its sublessee do not assume any 

liability or responsiblity for environmental impacts and damage 

caused by the Government's use of toxic or hazardous wastes, 

substances or materials on any portion of Norton Air Force Base, 

including the leased premises, prior to the beginning date of this 

Lease. The Lessee and its sublessee have no obligation to 

undertake the defense, remediation and cleanup, to include the 

liability and responsiblity for the costs of damage, penalties, 

legal and investigative services solely arising out of any claim 

or action in existence now, or which may be brought in the future 

by third parties or any governmental body against the Government, 
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because of any use of, or release from, any portion of Norton Air 

Force Base (including the leased premises) of any toxic or 

hazardous wastes, substances or materials·prior to the beginning 

date of this Lease. 

23. Special Provisions 

a. The Lessee acknowledges that it has read the 

Environmental Assessment (EA) and Finding of No Significant Impact 

(FONSI) prepared by the Government in connection with this Lease 

and understands that the operations described in the EA/FONSI are 

the only ones that have been assessed in compliance with the 

National Environmental Policy Act of 1969 (NEPA). The Lessee 

agrees that any operation, type and quantity of chemicals used or 

emissions caused, employees, vehicle trips, flights of aircraft, 

or any other parameter contained in the EA/FONSI <collectively, 

wEA/FONSI paremeterswl which might have environmental impact or is 

regulated by Federal or State environmental laws may not be 

changed or modified without the prior wiitten consent of the said 

officer. The EAIFONSI paremeters are hereby incorporated by 

reference and made an integral part of this Lease as though fully 

set forth in this Condition 23a. A decision on a proposal by the 

Lessee for any change in the EAIFONSI paremeters may require 

further environmental studies or assessments, the cost of which 

will be borne by the Lessee. The EA and FONSI are on file at 

Norton Air Force Base. Copies will be made available, o~ request, 

by the Commander. 
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b. The Lessee shall comply with all applicable Federal, 

state, and local occupational safety and health regulations, and 

with all Air Force safety, health and fire regulations, standards, 

tech orders, and procedures in common use work and operating 

areas, including ramps and taxiways. 

c. The Lessee shall be responsible for determining 

whether it is subject to local building codes or building permit 

requirements, and for compliance with them to the extent they are 

applicable. 

d. The Lessee acknowledges that it understands that 

Norton Air Force Base is an operating military installation which 

will remain closed to the public prior to its complete disposal 

and accepts that its operations may from time to time be hampered 

by temporary restrictions on access, such as identity checks and 

auto searches. The Lessee further acknowledges that it 

understands that the Air Force strictly enforces Federal laws and 

Air Force regulations concerning controlled substances (drugsl and 

agrees that the Government will not be responsible for lost time 

or costs incurred due to delays in entry, temporary loss of 

access, barring of individual employees from the base under 

Federal laws authorizing such actions, limitation or withdrawal of 

an employee's on-base driving privileges, or any other security 

action that may cause employees to be late to or unavailable at 

their work stations, or delay arrival of parts and supplies. 
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agents, employees, and 

with Norton Air Force Base 

(1) All officers, 

contractors of Lessee shall comply 

entry control regulations, including 

identification cards· and car stickers 

proper authorities upon request. 

requirements to obtain 

and to display them to 

(2) The Lessee shall be responsible for control 

of its employees in restricted and controlled areas, including 

obtaining and controlling restricted area badges, and for the 

costs of security checks when needed to comply with Air Force 

regulations. The Lessee and its employees shall strictly comply 

with flight line restricted and controlled area entry procedures. 

The Lessee will be responsible for arranging and paying for 

security training for its employees. 

13) The Lessee will be responsible at its cost 

and.expense for any improvements, renovations and repair of the 

parking area included in the leased premises. The Lessee also 

will provide at its expense any physical security it deems 

necessary for the privately-owned vehicles of it.s employees, 

contractors and subcontractors. The Lessee agrees that the 

Government will not be responsible for loss or damage to the 

parked vehicles of its employees, contractors and subcontractors 

and it willindemnify and hold the Government harmless from any 

claims for such loss or damage. 
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(4) Any police alarm installed by the Lessee on 

the leased premises must be compatible vith the Wells Fargo alarm 

system presently in use on Norton Air Force Base. Any increased 

costs to the Government from such alarm installation, including 

increased response costs, vill be reimbursed by the the Lessee. 

e. The Lessee vill install an above-ground storage 

tank vhich vill be connected to the base sever lines to collect 

the deluge system vaste vater if the Government determines 

installation of the tank is necessary to comply vith applicable 

Federal, state or local legal requirements. The tank vill have a 

one hundred ten per cent <110\l volume secondary containment 

system. The valve from the tank to the sewer vill remain closed 

until an inspection of any waste water in the tank has been 

conducted and the results have been coordinated through the 

Commander. Any discharge into the sewer must be approved in 

vriting by the Commander. 

f. The Lessee understands and acknowledges that open 

and above ground explosives storage sites at Norton Air Force Base 

present a hazard to aircraft using runway 6-24 and certain 

identified taxiways. The Lessee hereby assumes responsibility 

for and agrees to indemnify ana hold the Government harmless from 

any claims for damages to property or injuries to persons which 

may arise from incidents involving such explosives vhere the 

property or persons are on Norton Air Force Base premises incident 

to the Lessee's or sublessee's use of the leased premises. 
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24. Replacement Facilities 

a. The Lessee acknowledges that its occupancy and use 

of the leased premises and use of other Norton Air Force Base 

facilities will displace certain Air Force activities and 

interfere with others. Therefore, the Lessee agrees that it will, 

at its expense, furnish the facilities and improvements 

(collectively, •replacement facilities•) necessary to relocate the 

displaced Air Force activities and minimize interference with 

other Air Force activities and relocate the supplies, equipment, 

fixtures and other items of Government property to the replacement 

facilities. At such time as the replacement facilities are 

completed accepted by the Government and the displaced Air Force 

activities have been relocated in them, the Lessee may occupy 

Hangar 763. 

b. Upon execution of the Lease, the Lessee will 

construct, renovate, and/or install the replacement facilities 

substantially in accordance with the description and sketches 

attached hereto as Exhibit •G• and more particularly described in 

plans and specifications to be agreed upon pursuant to Condition 

24d. The Lessee will be responsible for all costs related to 

planning, design, contracting, construction, renovation and 

installation of the replacement facilities and asbestos abatement, 

if required. 
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soon as 

after the 

excusable 

c. The replacement facilities will be completed as 

possible and no later than one hundred twenty (1201 days 

beginning date of the Lease, subject however, to 

delays, i.e., unavoidable delays due to acts of God, 

enemy action, civil commotion, fire, inclement weather, or similar 

causes or any other causes beyond the reasonable control and 

without the fault or negligence of the Lessee and/or those engaged 

in the construction, renovation or installation of the replacement 

facilities. 

d. Construction plans and specifications 

(collectively, "plans"l for the replacement facilities will be 

provided by the Lessee and must be approved by the Government in 

writing prior to the commencement of any construction, renovation, 

or installation. Such approval shall not be unreasonably withheld 

or delayed. The Lessee will be responsible for all supervision 

and inspection necessary to assure compliance with the approved 

plans. If the plans require the removal of asbestos, the Lessee 

will submit concurrently with them an asbestos disposal plan and a 

copy of the notification to SCAOMD as required under Condition 22j 

of the Lease. 

e. The replacement facilities, when completed and 

accepted by the Government, shall become Government property. 

Government acceptance of the replacement facilities is conditioned 

on the facilities being completed in accordance with the approved 

plans. 
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f. The Lessee acknowledges it understands that the 

Government has no funds to plan or construct, renovate or install 

the replacement facilities and agrees that it and its sublessee 

will make no claim against the Government in any way related to or 

arising out of the furnishing of the replacement facilities. 

g. The Lessee will be responsible for repair or 

of any pavements, underground or overhead utility 

lines, buildings and Government personal property 

replacement 

pipes and 

damaged by the Lessee or sublessee or its contractors or 

subcontractors during construction, renovation or installation of 

the replacement facilities. 

25. Use of Other Norton Air Force Base Facilities 

a. Flying Facilities 

Cll Subject to the provisions of subparagraphs 

(al, Cbl, (cl, and Cdl of this Condition 25aUl and the Operating 

Agreement, the Lessee shall have the right to use the runways, 

taxiways, parking aprons and ramps ("flying facilities"! of Norton 

AFB on a noninterference basis with Government operations. 

(aJ Aircraft operations will be limited to 

those directly related to the commercial aircraft maintenance and 

modification operations the Lessee is authorized to conduct under 
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this Lease. 

takeoff and 

five CSl. 

The number of aircraft operations <defined as one 

one landing) in any calendar month will not exceed 

Cbl The Lessee will pay landing fees for 

all aircraft using the flying facilities in support of its 

operations. Landing fees will be determined and paid in 

accordance with AFR 55-20. The Lessee also agrees to execute any 

releases or documents that may be required as a condition for use 

of the flying facilities by nongovernment aircraft pursuant to 

AFR 55-20. 

(cl The Government will respond to fire 

and. crash rescue emergencies involving civil aircraft in support 

of the Lessee's operations under this Lease within the limits of 

the capabilities of the fire fighting and crash rescue ("CFR"l 

organization the Government maintains in support of its military 

operations at Norton AFB. The Lessee acknowledges that it 

understands that the Government will provide emergency fire 

fighting and crash rescue service only so long as a CFR 

organization is required for military 

Force Base. The Lessee agrees 

operations 

that after 

at Norton Air 

the Government 

determines that a CFR organization is no longer required for such 

military operations, the Lessee Cor its sublessee> will assume the 

responsibility for and provide, at its sole cost and expense, all 

CFR services required to support the Lessee's Cor its sublessee's) 

operations under this Lease. The Lessee agrees to release the 

38 



Government, its officers, agents and employees from all liability 

arising out of or connected with the use of or the failure to use 

government CFR equipment or personnel for fire control and crash 

rescue activities and to indemnify the Government, its officers, 

agents, and employees, against all claims arising out of the use 

of or failure to use government CFR equipment or personnel. The 

Lessee further agrees to execute and maintain in effect a hold 

harmless agreement as required by applicable Air Force regulations 

for all periods during which emergency fire fighting and crash 

rescue service is provided by the Government in support of the 

civil aircraft. 

!dl The Lessee agrees that all aircraft in 
I 

support of its operations which may have to taxi, park, run 

engines or be towed on the runway, flight line, ramp, restricted 

areas or environs in arriving, operating on, and departing Norton 

Air Force Base will strictly comply with all procedures required 

under or pursuant to the Operating Agreement. 

!el Procedures governing use of the flying 

facilities by aircraft in support of the Lessee's operations are 

contained in the Operating Agreement. 

(2) The Lessee acknowledges that it understands 

that maintenance of the flying facilities is solely for Government 

purposes. The Government will provide information on any areas it 

deems unsafe to taxi a 747 aircraft. The Government shall not be 

39 



! 

. . 
liable for damage to aircraft in support of the Lessee's operation 

while taxiing, to include Foreign Object Damage (FOOl. 

b. Wash Rack 

The Lessee shall have the right to use the 

Government wash rack on a noninterference basis 

operations under procedures established 

Agreement. 

26. General Provisions 

with 

in the 

a. Convenant against Contingent Fees. 

Government 

Operating 

The Lessee 

warrants that no person or agency has been employed or retained to 

solicit or secure this Lease upon an agreement or understanding 

for a commission, percentage, brokerage, or contingent fee, ex

cepting bona fide employees or bona fide established commercial 

agencies maintained by the Lessee for the purpose of securing 

business. For breach or violation of this warranty, the 

Government shall have the right to annul this Lease without 

liability or in its discretion to require the Lessee to pay, in 

addition to the lease rental or consideration, the full amount of 

such commission, percentage, brokerage, or contingent fee. 

b. Officials not to Benefit. No Member of or 

Delegate to Congress or Resident Commissioner shall be admitted to 

any share or part of this Lease or to any benefit to arise 
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therefrom, but this provision shall not be construed to extend to 

this Lease if made with a corporation for its general benefit. 

c. Nondiscrimination. The Lessee shall use the 

leased premises in a nondiscriminatory manner to the end that no 

person shall, on the ground of race, color, religion, sex, age, 

handicap or national origin, be excluded from using the facilities 

or obtaining the services provided thereon, or otherwise be 

subjected to discrimination under any program or activities 

provided thereon. 

(1) As used in this condition, the term 

•facility• means lodgings, stores, shops, restaurants, cafeterias, 

restrooms, and any other facility of a public nature in any 

building covered by, or built on land covered by, this Lease. 

{2) The Lessee agrees not to discriminate 

against any person because of race, color, religion, sex, or 

national origin in furnishing, or refusing to furnish, to such 

person the use of any facility, including all services, 

privileges, accommodations, and activities provided on the leased 

premises. This does not require the furnishing to the general 

public the use of any facility customarily furnished by the Lessee 

solely to tenants or to Air Force military and civilian personnel, 

and the guests and invitees of any of them. 
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d. Gratuities. The Government may, by written 

notice to the Lessee, terminate this Lease if it is found after 

notice and hearing, by the Secretary of the Air Force, or his/her 

duly authorized representative, that gratuities in the form of 

entertainment, 9ifts, · or otherwise, were offered or given by the 

Lessee, or any agent or representative of the Lessee, to any 

officer or employee of the Government with a view toward securing 

an agreement or securing favorable treatment with respect to the 

awarding or amending, or the making of any determinations with 

respect to the performing of such agreement; provided that the 

existence of the facts upon which the Secretary of the Air Force 

or his/her duly authorized representative makes such finding, 

shall be an issue and may be reviewed in any competent court. In 

the event this Lease is so terminated, the Government shall be 

entitled lal to pursue the same remedies against the Lessee as it 

could pursue in the event of a breach of the Lease by the Lessee, 

and Cb> as a penalty in addition to any other damages to which it 

may be entitled by law, to exemplary damages in an amount Cas 

determined by the Secretary of the Air Force or his/her duly 

authorized representative) which shall be not less than three nor 

more than ten times the costs incurred by the Lessee in providing 

any such gratuities to any such officer to employee. The rights 

and remedies of the Government provided in this article shall not 

be exclusive and are in addition to any other rights and remedies 

provided by law or under this Lease. 
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e. No Joint Venture. 

will make, or will be construed 

Nothing contained in this Lease 

to make, the parties hereto 

partners or joint venturers with each other, it being understood 

and agreed that the only relationship between the Government and 

the Lessee is that of.landlord and tenant. Neither will anything 

in this Lease render. or be construed to render, either of the 

parties hereto liable to any third party for the debts :or 

obligations of the other party hereto. 

f. Records and Books of Account. The Lessee agrees 

that the Comptroller General of the United States or the Auditor 

General of the United States Air Force or any of their duly 

authorized representatives shall, until the expiration of three 

(Jl years after the expiration or earlier termination of this 

Lease, have access to and the right to examine any directly 

pertinent books, documents, papers, and records of the Lessee 

involving transactions related to this Lease. The Lessee further 

agrees that any sublease of the leased premises (or any part 

thereof) will contain a provision to the effect that the 

Comptroller General of the United States or the Auditor General of 

the United States Air Force or any of their duly authorized 

representatives shall, until three CJl years after the expiration 

or earlier termination of this Lease, have access to and the right 

to examine any directly pertinent books, documents, papers, and 

records of the sublessee involving transactions related to the 

sublease. 

43 



" . ' ' 

' 30. Reporting to Congress 

Pursuant to the Base Closure and Realignment Act (BCRA), 

P. L. 100-526, this Lease is not subject to Title 10, United 

States Code, Section 2662. 

IN WITNESS WHEREOF I have hereunto set my hand by authority 

of the Secretary of the Air Force this 10th day of July, 1990. 

Title: 
, John 0. Rittenhouse 
~uty ~or lnstalratipoo; MaRage~ent 

Dep A$ststant Secretary of the Air r-orce 
ClnstaUatjans) 

THIS LEASE is also executed by the Lessee this 10th day of 
July, 1990. 

INLAND VALLEY DEVELOPMENT AGENCY, a 
joint powers authority under 
California law ' 

u~· , ;/ / -r •... _, / _. I # • • < .. · / · W: R J I''Botf') Holcolllfl 
Its: Co-ChUrman 

And: 
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STATE OF-\~\·~··~·~·~··~·~·---------) 
ss. 

COUNTY OF .:..L'""-'.··.:.:"_:· _____ ) 

On this· 10th day of July, 1990, before me,\~·~·~·--~~~--
!'• ,,\ .. , , a Notary Public in and for said County and State, 
personally appeared h 1\.', ·. > · 1::_. \\~,, \ .. , ...•. , , personally known 
to me (or proved to me on the basis of satisfactory evidence) to 
be the\':, ,J.. '1,,.1 ;\ ;; 1, · \\• . .,j. of the Air Force for , 
and acknowledged to me that he/she executed the same as the act 
of the Secretary of the Air Force. 

STATE OF CALIFORNIA ) 

ss. 
COUNTY OF SAN BERNARDINO ) 

l .~.I \ I . . 
, - t\ I • 1... ,:_ ' -~ • \/4./"f• 

Notary Public in and\for said 
County and State 
oa.a...... ......... ~ ( ·:'\\"'""'"' ,~ ! •• 

--·-·--· ;J t\ "" 

ilj<r.\ .of this 10th day of July, 1990, before me,. }x-.,ll!f~. 
L·'Dtlllt' a Notary Public in and for said County and State, 
personally appeared W. R. ("BOB") HOLCOMB and ROBERT L. HAMMOCK, 
personally known to me (or proved to me on the basis of 
satisfactory evidence) to be the Co-Chairmen of INLAND VALLEY 
DEVELOPMENT AGENCY, a joint powers authority under California law, 
the corporation that executed the within instrument and 
acknowledged to me that said corporation executed. it. 
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• . . ' • 
EXHIBIT A 

DESCRIPTION OF LEASED PREMISES 

DESCRIPTION S~ARE FOOTAGE 

1. Dock 3, Building 763 

Described as starting from the southeast corner of Building 763, 
west 238 feet to west barrier wall, Dock 3; north 203 feet to 
northwest corner of Dock 3; east 238 feet to northeast corner of 
Dock 3; south 203 feet to point of origin. 

2. Dock Separation Area, Building 763 

Described as starting from a point 20 feet east of k3, west 61 
feet to a point 18 feet west of J3; north 203 feet to a point 
18 feet west of Jl2; east 61 feet to a point 20 feet east of Kl2; 
south 203 feet to point of origin. 

3. Dock 4, Building 763 

Described as starting from a point at the southeast corner of Dock 
4, approximately 18 feet west of J3; west 240 feet to a point 5 

48,314 sq feet 

12,383 sq feet 

48,720 sq feet 

feet west of G3; north 203 feet to a point 5 feet west of Gl2; east 240 
feet to a point 18 feet west of Jl2; south 203 feet to point of 
origin. 

4. Area north of Dock 3, Building 763 

Described as starting at the southeast corner of Nl3; west 233 
feet to a point 12 feet west of L13; north 50 feet to a point 12 
feet west of Ll5; east 233 feet to NlS; south 50 feet to point of 
origin. 

5. Area North of Dock 4, Building 763 

Described as starting at 113, west 130 feet to H13; north 50 feet 
to HlS; east 130 feet to 115; south 50 feet to point of origin. 

6. Office Space, Ground Floor, Building 763 

Described as a two-story office, located north of Dock 4 starting 
at G12, north 25 feet to Gl4, then east 65 feet, south to a line 
connecting Gl3 and Hl3, then west 65 feet to G12. 

11,650 sq feet 

6,500 sq feet 

3,250 sq feet 



.. , 

1. Off1ce Space, Second Floor, Building 763 

Described as beginning at a pofnt 15 feet north of R15, vest 25 
feet to approximately 10 feet south of 016, then north 235 feet 
to OZ5, then east 100 feet to XZ5, then south ZOO feet to Xl7, 
then west 75 feet to Rl7, then south 35 feet to point of origin, 
excluding the equipment room -nthfn this area, wh1ch is reserved 
for exclusive use of the A1r Force. 

8. Warehouse Building 747, Southeast Annex 

Described as a metal structure attached to the southwest main 
structure by warehouse doors. Operates as a stand-alone building, 
with separate entrances and exterior loading docks. 

9. Space for 326 vehicles 

20,875 sq feet 

38,471 sq feet 

Described as existing parking area south of A Street, north of Mill 
Street, bounded on the west by a line 30 feet east of Building 575 
and on the west by the curvature of Mill Street. 
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~ Issue 2. 

QUESTION 

To what extent has response to recurring environmental problems, 
such as petroleum contamination of soils, been standardized? Have 
standard or generic feasibility studies/corrective measures studies 
been developed for such recurring problems? If so, please describe 
the elements of such a study or attach an example. Have RI/FS 
requirements been integrated with NEPA requirements at any bases to 
expedite cleanup? 

RESPONSE 

The Air Force is pursuing ways to standardize the cleanup 
process where there are similar contaminants. We have been working 
with EPA to consider the preparation of a model RI/FS for sites 
contaminated with petroleum products. This would be similar to the 
model RI/FS which EPA has prepared for municipal landfills. We are 
embarking on the preparation of a "generic" or "standard" Air Force 
approach for the cleanup of petroleum products. 

Second, we have encouraged the use of a single contractor 
for the assessment and study phases for all of the sites at an 
installation. This precludes hand-offs between multiple 
contractors, precludes several contractors assessing the 
characteristics of the installation and fosters a good working 
relationship with the installation and regulators. 

Third, we are encouraging the remedial project manager (RPM) 
to take advantage of studies for sites with similar contamination at 
other installations. By using the site descriptions database, the 
RPM can determine the location of similar sites and obtain a copy 
of the studies which may permit the preparation of a focused RI/FS. 

Fourth, we have encouraged the RPM to talk with RPMs at 
installations in the same State and EPA region. This will provide 
crossfeed on the expectations of the regulators and the approach 
taken for similar sites. RPMs can also take advantage of the 
reports which have been accomplished at similar sites. 

Fifth, we have incorporated the requirements of NEPA into 
the RI/FS and address, if any, NEPA peculiar requirements. This 
usually precludes the need for a separate NEPA document. 

We believe each of these efforts will serve to streamline 
the regulatory process, decrease the time to accomplish the work and 
reduce costs. 

ATTACHMENT 2 



J Issue 3. 

QUESTION 

How many current or formerly used defense sites are potentially 
contaminated with unexploded ordnance? Please provide a list of 
these sites. 

RESPONSE 

The list below shows Air Force sites potentially contaminated with 
unexploded ordnance. The total acreage indicates the total size of 
the reservation whereas the contaminated acreage indicates the 
extent of contamination within the reservation. 

Active Components 

LOCATION 

ALASKA 
Blair Lake Range 

ARIZONA 
Goldwater Range 

CALIFORNIA 
Cuddeback Range 
Edwards Range 
Imperial Valley Range 

FLORIDA 
Eglin Range 
Avon Park Range 

GEORGIA 
Grand Bay Range 

LOUSIANA 
Claiborne Range 

IDAHO 
Mt Home Small Arms Range 
Saylor Creek Range 

NEVADA 
Nellis Range 
Nellis Small Arms Range 
Wendover AFAF 

NEW MEXICO 
Holloman AFB 
Kirtland AFB 
Melrose Range 

TOTAL ACRES 

33, 964 

2,568,985 

7,556 
300,723 

48,560 

134,581 
101,029 

5,866 

33,556 

1, 622 
102,746 

3,089,860 
10,595 
15,010 

41,811 
18,302 

6,714 

CONTAMINATED ACRES 

Unavailable 

1,036,770 

7,556 
Unavailable 
Unavailable 

66,400 
Unavailable 

Unavailable 

Unavailable 

1,622 
12,970 

1,616,014 
10,595 
15,010 

463 
3,840 
1,269 

ATTACHMENT 3 
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'!'!.· Active Components (cont.) 

LOCATION TOTAL ACRES CONTAMINATED ACRES 

NORTH CAROLINA 
Dare County Range 46,604 Unavailable 

SOUTH CAROLINA 
Poinsett Range 8,349 Unavailable 

UTAH 
Hill Range 348,767 348,767 
Wendover AFAF 138 138 
Wendover RRL 548,369 548,369 

Air National Guard Components 

LOCATION TOTAL ACRES CONTAMINATED ACRES 

ARKANSAS 
Ft Chafee Weapons Range Unavailable 7,840 

COLORADO 
Ft Carson Weapons Range Unavailable 3, 110 
Air burst Range 80 80 

GEORGIA 
Townsend Naval Center Unavailable 3,822 

INDIANA 
Atterbury Reserve Forces Unavailable 5,120 
Area 
Jefferson Range 1,033 1,033 

KANSAS 
Smoky Hill ANG Range Unavailable 9, 600 

MICHIGAN 
Grayling Army Center Unavailable 1, 680 

MISSISSIPPI 
Ft Shelby Army Center Unavailable 1,600 

MISSOURI 
Ft Leonard Wood Range Unavailable 2,240 

NEW JERSEY 
Warren Grove Range Unavailable 4,700 

NEW YORK 
Ft Drum Unavailable 19,840 

PENNSYLVANIA 
Ft Indiantown Gap ANG Unavailable 1,203 

PUERTO RICO 
Camp Santiago A/G Range Unavailable 2,982 



Air National Guard Components (cont.) 

LOCATION 

TEXAS 
Chase Naval Reserve Center 

WISCONSIN 
Finley Weapons Range 

Air Force Reserve Components 

LOCATION 

OKLAHOMA 
Falcon 

TOTAL ACRES 

Unavailable 

Unavailable 

TOTAL ACRES 

14,880 

CONTAMINATED ACRES 

2,511 

5,370 

CONTAMINATED ACRES 

Unavailable 



~ Issue 4. 

QUESTION 

Are there any specific examples where the oversight and regulatory 
responsibilities of environmental regulatory agencies were combined 
or reconciled? Did this expedite the process of environmental 
restoration at the base? Would lAGs at all base closure sites 
provide a method to identify regulatory responsibilities? 

RESPONSE 

The main issue of regulatory oversight/responsibility is the 
overlap between CERCLA and RCRA. Most states retain the flexibility 
of implementing their regulatory prerogatives under RCRA if they do 
ot concur with the DoD approach under CERCLA. Where we have been 
able to negotiate interagency agreements (IAGs) between the state, 
EPA and the Air Force, the potential for conflicts is significantly 
reduced. However, the price to pay for this agreement is increased 
time required to coordinate the cleanup approach/documentation 
needed and the concurrence on deliverables. For closure bases, the 
Air Force recommends the initiation of agreements between the 
redevelopment agency, the state regulators and the Air Force. 
Refer to the attached letter from Mr Vest (SAF/MIQ) to Mr Courter 
(Base Closure Commission) . 

1 Tab 
1. SAF/MIQ Ltr to Mr Courter 
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DEPARTMENT OF THE AIR FORCE 
WASHINGTON DC 20:930-1000 

2 0 MAY 1991 

The Honorable James A. Courter 
Chairman, Defense Base Closure 
1625 K Street, N.W., Suite 400 
Washington, D.C. 20006-1604 

and Realignment commission 

Dear Mr. Courter: 

In my testimony to the Commission on May 10, 1991 I discussed 
several impediments which I believe seriously hamper our ability to 
transition property at closing installations to economically 
productive civilian use. These impediments concern our ability to 
clean up contaminated sites in a timely manner. This letter is in 
response to your invitation to more fully describe these 
impediments and suggest ways in which they could be overcome. 

Basically, there are five impediments which prevent timely 
cleanup and disposals. Removal of the impediments will require 
legislative changes. 

Impediment: 

Proposal: 

Listing of closing installations {either in their 
entirety or by individual site) on the National 
Priorities List {NPL) under Section 120(d) of the 
Comprehensive Environmental Response, compensation, 
and Liability Act (CERCLA) slows the process. Such 
listing requires strict adherence to the overly 
complex and time-consuming procedural provisions of 
the National contingency Plan {NCP). For example, 
the Air Force must enter into Federal Facility 
Agreements {FFA) with the u.s. Environmental 
Protection Agency (EPA). The schedules dictated by 
these agreements are inordinately time consuming and 
cumbersome and restrict the flexibility delegated to 
the Air Force by the President under the authorities 
in CERCLA to clean up hazardous waste sites. 

Exempt closing Air Force bases from listing on the 
NPL and the strict adherence to the NCP. In lieu of 
FFAs, the AirForcewould enter into less cumbersome, 
yet equally responsible agreements wit-h appropriate 
state e~vironmental_regulatory offices, the local 
community redevelopment entity created by the state, 
and/or the local municipal government with authority 
to acquire base property. 



... 

Impediment: 

Proposal: 

Impediment: 

Proposal: 

The state and community would be equal partners in 
deciding how and when sites will be cleaned up. Each 
has a vested interest in assuring all remedial 
actions are protective of human health and the 
environment; each has a vested interest in 
expeditiously completing cleanups to facilitate 
redevelopment of properties for productive civilian 
uses. 

Redundancy in two cleanup processes and oversight by 
separate offices within the Environmental Protection 
Agency complicates cleanups governed by 1) the 
corrective action process required by specific 
sections of the Resource Conservation Recovery Act 
{RCRA), and 2) the remedial action process required 
under CERCLA. 

The framework of the NCP would be used to accomplish 
both CERCLA and RCRA cleanups. However, the NCP 
process would be modified, as agreed to by the 
parties involved, to meet the unique conditions of 
accelerated cleanup at closing installations. All 
sites on the installation would need to be included 
in this cleanup strategy, including those typically 
considered by EPA under RCRA. 

A restrictive interpretation of CERCLA Section 
l20(h) would effectively prohibit transfer of 
properties until all remedial actions at a site, 
including those to remediate ground water 
contamination, are completed. 

Modify CERCLA section 120(h). Along with amendments 
such as the one proposed by Congressman Richard Ray 
to change CERCLA section 120{h), our proposal would 
place responsibility and accountability with those 
governmental and community entities which have the 
greatest vested interest in cleanup of sites and 
redevelopment of properties at closing 
installations. While Congressman Ray's proposal 
would allow parceling of properties, transfer of 
clean parcels immediately, and transfer of 
contaminated parcels once remedial actions were 
underway, we would propose to permit transfer of 
title to properties being cleaned up at any time 
during the process. The Air Force,· state, and 
community decision-makers would jointly assess the 
risk of each of its actions consistent with 
protecting human health and the environment. 



Impediment: 

Proposal: 

Impediment: 

Proposal: 

Furthermore, commitments by the Air Force to retain 
liability until sites are cleaned up to appropriate 
state and federal standards would ensure follow 
through. Any transfer documents would require 
guarantees of access for completion of any cleanup or 
long-term remedial operations, but our proposal 
allows for rapid reuse while providing the necessary 
protections. 

The integration of CERCLA and National Environmental 
Policy Act (NEPA} requirements are unnecessarily 
awkward. 

The new cleanup process would not be subject to 
NEPA. However, the process would provide the 
opportunity for visibility and participation by state 
and local officials, as well as the public, in the 
overall decision process. Decisions on cleanup of 
sites would be based on land uses determined in the 
disposal and reuse process (which would be conducted 
under NEPA procedures.} That is, the cleanup process 
would consider the planned reuse in determining 
methods and standards for cleanup. 

The Defense Base Closure and Realignment Act of 1990 
declared the Base Closure Account for the Round I 
closures as the exclusive funding source for 
environmental restoration. Reliance on this account 
could limit flexibility in accelerating the cleanup 
due to lack of funds in a single year. (Thus far 
Congress has not limited the use of the Round II 
account in this fashion.) 

The Defense Environmental Restoration Account (DERA) 
should be used exclusively as the fund source for 

·conducting cleanups. The Deputy Assistant Secretary 
of Defense for Environment has testified before 
Congress this budget year that closure bases will 
receive priority funding. The inherent fiexibility 
of a large DERA would permit expeditious cleanups to 
meet rapidly changing or unforeseen conditions which 
might otherwise delay property transfers. 

It is clear we share a common goal with the states, the 
communities, and Congress. This goal is to clean up our 
contaminated sites so that properties can be transitioned to 
economically productive civilian use as soon as possible. .We 
believe our proposals would permit us to achieve this goal. I want 
to emphasize that these problems cannot be solved by -governmental
dictates or edicts to clean up within fixed time periods. Each 
situation is different and is best handled on a site specific basis 
with the affected stakeholders balancing the community interests of 
health, environment and economic well-being. 



....... 

Thank you for the opportunity to expand upon my earlier 
testimony. We are available to provide further detail on any or 
all of our proposals. 

Sincerely, 

/)~~./~ 
~ GARYo. VEST 

Deputy Assistant Secretary of the Air Force 
(Environment, Safety and Occupational Health) 
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ASSISTANT SECRETARY OF DEFENSE 
WASHIHGTON. O.C. IOJOI·IOOO 

June 4, 1991 

MEMORANDUM FOR DEPUTY ASSISTANT SECRETARY OF DEFENSE 
(ENVIRONMENT) 

DIRECTOR, PROGRAMS AND BUDGET, OFFICE OF THE 
DEPUTY ASSISTANT SECRETARY OF DEFENSE 
(ENVIRONMENT) 

SUBJECT: Designated Federal Officer for the Environmental 
Response Task Force 

Pursuant to the Section lO(e) of the Federal Advisory 
Committee Act, I am naming Mr. Thomas E. Baca as the Designated 
Federal Officer responsible for attending each meeting of the 
Environmental Response Task Force established by charter dated 17 
April 1991. I am also naming Mr. Kevin Doxey as the Alternate 
Designated Federal Officer. 

One of the designated officers must attend each meeting of 
the Task Force and is authorized to adjourn any meeting if he 
determines such an adjournment is in the public interest. The 
Task Force may not hold meetings except with the advance approval 
of and with an agenda approved by one of these officers. 

Colin McMillan 

cc: Director, A&M 



THE DEPUTY SECRETARY OF DEFENSE 

WASHINGTON. D.C. 10:101 

10 APR 1991 

MEMORANDUM FOP. UNDER S~TAP.Y OF DEFENSE FOP. ACQUISITION 

SUBJECT: Designation of Environmental Response Task Force 
Chairman 

I hereby designate Mr. Thomas E. Baca, Deputy Assistant Secretary 
of Defense (Environment), as Chairman of the Environmental Response 
Task Force established by the National Defense Authorization Act for 
FY 1991 (P.L. 101-510, Section 2923). The purpose of the Task Force 
is to study and provide a report to the secretary of Defense by 
October 5, 1991, concerning recommendations related to the 
environmental response actions at military installations or portions 
of military installations that are closed, or are scheduled to be 
closed, pursuant to Title II of the Defense Authorization Amendments 
and Base Closure and Realignment Act (P.L. 100-526). 

<=cr--LLJ 00:.-.. -~A 
Donald J. Atwood 

··~0i:J"'J 
I.' ,, : .,., _.· ~ 



u.s. Department or Justice 

Environment and Natural Resources Division 

Hb.thittRIM' I>. C. 2aSJO 

July 5, 1991 

Thomas E. Baca 
Deputy Assistant Secretary of Defense (Environment) 
The Pentagon 
Washington, D.c. 20301-8000 

Dear Mr. Baca: 

I am pleased to designate Anne Shields, Chief, Policy, 
Legislation and Special Litigation Section, to serve on the 
Defense Environmental Response Task Force. She can be reached at 
(202) 514-2586. 

Richard B. Stewart 
Assistant Attorney General 



I 
May 6, 1991 

Administrator 
General Services Administration 

Washington, DC 20405 

The Honorable Donald J. Atwood 
Deputy Secretary of Defense 
Washington, DC 20301 

Dear Mr. Atwood: 

OFFICE OF THE 
SECRETARY OF' DEFENSE 

91 HAYI3 Al110: 13 

Thank you for your letter of April 10, 1991, requesting a 
designee to represent the General Services Administration on 
the Defense Environmental Task Force established by section 2923 
of the National Defense Authorization Act for Fiscal Year 1991 
(PUblic Law 101-510). 

I have asked Mr. Earl E. Jones, Commissioner, Federal Property 
Resources Service, to serve as my designee on the task force. 
Mr. Jones may be reached by telephone at (202) 501-0210. 

We appreciate receiving copies of the law and the task force 
charter. You may be assured of our full cooperation. 

Sincerely, 

36065 



UNITED STATES ENVIRONMENTAL PROTECTlOH AGENCY ~ OFFICE OF Tt;E 
WASHINGTON, D.C. 20460 So:.CRETARY OF OEF£i!SE 

JUN I 7 1991 

Honorable Donald J. Atwood 
Deputy Secretary of Defense 
Department of Defense 
The Pentagon 
Washington, D.C. 20301 

Dear Mr. Atwood: 

91 JUL II PH 2: 33 

I would like to thank you for the opportunity to be a member 
of the Task Force established by the National Defense 
Authorization Act for FY 1991. The issue of base closure and 
environmental cleanup presents some unique issues that will pose 
a challenge to our agencies. The Task Force, with its broad 
based membership of Federal, State and environmental 
representatives, is most appropriate to suggest solutions to this 
challenge. 

Because the issues to be addressed by the Task Force involve 
Federal facilities cleanup and compliance, as well as the 
National Environmental Policy Act (NEPA), I would like to 
designate Mr. Christian Holmes, Deputy Assistant Administrator 
tor Federal Facilities as EPA's representative. His alternate 
will be Mr. Richard Sanderson, Director, Office of Federal 
Activities. Mr. Holmes is the senior EPA official solely 
responsible for the oversight and enforcement of environmental 
protection activities at federal facilities; he is very 
knowledgeable of the issues concerning base closure and is 
familiar with your agency's environmental program, including the 
Installation Restoration Program. Mr. Holmes and Mr. Baca have 
an excellent working relationship which will further enhance the 
Task Force. As the alternate, Mr. sanderson's experience 
concerning Federal facilities is quite extensive and includes 
coordinating EPA's efforts on NEPA and base closure. 

Once again, thank you for the opportunity to work with your 
agency on such an important initiative. 

~~·~~~~~·~---
F, Henry Habicht II 
Deputy Administrator 

40842 



UNrTm STATES EIMAOHMEHTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

.JJN I 9 1991 

Lieutenant Colonel Hayden Bryan 
The Pentaqon 
Washington, D.C. 20301-8000 

Dear Sir: 

This is notification that Christian Holmes is the 

designee for attending the Baca's Task Force Meetinq 

today, Wednesday June 19, 1991. 

\ ~ . /L. 
Raymond B. udwi~z~ ··· 
Acting sistant A~~i~i)trator 

for Enforcel:lent/ 

-r,-,'?' :...· c: -.-



ti\IITED STATES EHVIAOHIIENTAL PROIEC110N AGENCY 
WASHINGTON, D.C. 20480 

JUL I 6 1991 

Mr. Thomas E. Baca 
Deputy Assistant Secretary of Defense (Environment) 
Room 3D833, the Pentagon 
Washington, D.C. 20310-8000 

Dear Tom: 

Because of the upcoming meeting with the Western Governors 
Association on July 22, I am unable to attend the Task Force 
meeting scheduled for this week. My alternate, Gordon Davidson, 
Director, Office of Federal Facilities Enforcement, will be 
attending. Mr. Davidson will be representing the Agency and can 
vote on all matters, as required. 

I look forward to the next meeting and am very interested in 
the recommendations being considered by the Task Force. 

Si~ 
Christian R. Holmes 
Deputy Assistant Administrator 

for Federal Facilities 



REPLY TO 
AnENllOliiOP 

DEPARTMENT OF THE ARMY 
OFFICE OF THE ASSISTANT SECRETARY 

WASHINGTON, DC 2031~03 

20 May 1!191 

MEMORANDUM FOR THE DEPUTY ASSISTANT SECRETARY OF 
(ENVIRONMENT) 

SUBJECT: COE Designee for Defense Environmental Response Task 
Force -- INFORMATION MEMORANDUM 

In a memorandum to Secretary Stone dated April 10, 1991, 
Mr. Atwood requested that you be advised of the Chief of 
Engineers designee to the Defense Environmental Response 
Task Force. 

LTG Hatch has selected MG Offringa, the Assistant Chief 
of Enqineer~ •• hi• repre•entat~.::: ta•k force. 

Susan Livingstone 
Assistant Secretary of the Army 

(Installations, Logistics & Environment) 
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STATE Of CALIFORNIA 

JAM£S M. STIOCK PET£ WilSON, C..ow""' 
~ lol ltlntotttMfltll ,rotMJoit 
lSI (Ojll!ol ... 11. ,,Q, lo& .It'S 
-to,CAtse'l2 
!tl'l..S.-

Mr. Thomas E. Baca 

July 15, 1!191 

• 
Deputy A8aistant Secretary of Defense (Environment) 
waahinqton, D.C. 20301-8000 

Dear Mr. Baca: 

Reqrettably, I am unable to attend personally the July 
meetinq of the Defense Environmental Response Task Force. 
PUrsuant to Rule 6 of the Procedural Rules of the Defense 
Environmental Reaponse Task Force, I hereby deaiqnate Mr. Brian 
A. Runkel of the California Office of Environmental Protection as 
my deaiqnated Alternate to represent the National Governor's 
Association at the Defense Environmental Response Task Force's 
next meetinq in Washinqton, o.c. on July 17-18, 1991. Mr. Runkel 
has full authority to vote and otherwise act on my behalf at this 
meetinq. 

Should you have any questions, please contact me at (916) 
445-3846. 

cc: Ben Haddad 
Mary McDonald 
Tom Curtia, NGA 

Sins•re 11', 

~ 
James M. Strock 
Secretary for 
Environmental Protection 
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~vrDinctor 
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Mr. Thomas E. Baca 

NATIONAL ASSOCIATION OF ATTORNEYS GENERAL 
HALL OF THE STATES 

444 NOJml CAPm:lL STREET 

W ASH!NGION. [).C. 20001 

(202} 628-0435 
TE!.ECOPIEll (l()l) )41-4882 

April 30, 1991 

Deputy Assistant Secretary for Environment 
Office of the Assistant Secretary for Production and Logistics 
Depanment of Defense 
The Pentagon 
Room 30833 
Washington, D.C. 20301-8000 

Dear Mr. Baca: 

hESIDENT 
MARY SUE TERRY 

At1t>nw)· GtMrr~l of V1raittia 

PIESIDENT·ELECT 
K.fiN Efil.ENBEIUlY 

Anomey Gt11mll of 
Nlullin,.,. 

VICE PUSfDENT 
)EmlEY L. AMErnW 
Alto,.,. Gtnrrui of W.rmont 

iMMEDIATE P.ur PRE.si.DEST 
TOM Mn.r.n 
Alwml)• a. ... at of,_ 

This letter is in response to Deputy Secretary Atwood's request for NAAG to name a 
designee to a task force to study and report on environmental response actions at military 
institutions that are closed or may be closed. 

Attorney General Mary Sue Terry, NAAG's President, has designated Attorney General 
Dan Morales of Texas to be the NAAG representative. General Morales will be represented at 
the working meetings by Sam Goodhope, Special Assistant Attorney General (environment). 
Mr. Goodhope's address and phone number are as follows: 

Mr. Sam Goodhope 
Office of the Attorney General 
P.O. Box 12548 
Capitol Station 
Austin, Texas 78711-2548 
(512) 475-4679, Switchboard- (512) 463-2191. 

Please direct your communications directly to Mr. Goodhope with a copy to NAAG, 
Attention: Ann Hurley, Senior Environment Counsel, 444 North Capitol Street, Suite 403, 
Washington, D.C., 20001. 

Sincerely, 

Christine T. Milliken 

cc: Attorney General Mary Sue Terry, President 
Attorney General Ken Eikenberry, President-elect 
Attorney General Dan Morales, Texas 
Sam Goodhope, Texas 
Ann Hurley, NAAG Senior Environment Counsel 
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an association of engineering and science 
finns practicing in hazardous waste management 

t015 Fifteenth Street, N.W., Washington, O,C. 20005 202-347-7474 FAX 202·898·0068 

Mr. Thomas Baca 
Deputy Assistant Secretary 

of Defense [Environment] 
400 Army Navy Drive 
Room 206 

July 31, 1991 

Arlington, Virginia 22202-2884 

Dear Mr. Baca: 

BY JW!J) 

The following comments are provided by HWAC in response to 
the meetings held earlier this month by the Defense Environmental 
Response Task Force to consider issues involving the coordination 
of environmental response actions at military installations. 

HWAC is an association of over 120 engineering and science 
firms practicing in hazardous waste management. HWAC's members 
comprise 80% of the hazardous waste revenues reflected in the 
Engineering News Record's summary of the top 500 engineering 
firms. Our members investigate, as well as develop and 
implement, remedies to clean up the environmental damage created 
by others. HWAC members are not generators of waste, including 
waste at DOD facilities, but are firms with the technical 
capabilities to assist DOD in cleanup. HWAC operates under the 
umbrella of the 5000 member American Consulting Engineers 
Council. 

HWAC is concerned that DOD's efforts to close unneeded 
facilities will be jeopardized by failure to come to grips with 
the serious nature of potential liabilities for cleanup 
contractors. We believe that without resolution of the liability 
issues, DOD will be unable to attract the quality of engineering 
expertise that is required to address effectively the wide range 
of environmental issues at these facilities. The appropriate 
allocation of risk between DOD and the private firms performing 
environmental restoration activities is, in our view, critical to 
the success of DOD's base closure efforts. 

As you are aware, last year, Congress expressly recognized 
the vital role that experienced environmental restoration firms 
play in the cleanup of DOD facilities and that these firms are 
being negatively affected by unquantifiable, uninsurable, long
term liabilities associated with hazardous waste cleanup. 
Congress directed DOD to study the liability issues and report 

•' r• ~,. AC08.11tionoithe 

~~·&: American Consulting Engineers Council 



an association of engineeri11g and science 
firms practicing in hazardous waste management 

1015 Fif1eenth Street, N.W., Washington, D.C. 20005 202·347·7474 FAX 202·898·0068 

Mr. Thomas Baca 
July 31, 1991 
Page 2 

back by March 31, 1991 with findings and reco111111endations. Many 
HWAC members participated actively in the forum underlying the 
DOD study, which was conducted in January by the Society of 
American Military Engineers (SAME), and we believe the report of 
those proceedings went a long way to accurately characterize the 
problems facing engineering firms undertaking environmental 
restoration work at DOD facilities. We were obviously 
disappointed that DOD did not complete its report and include 
firm reco111111endations for addressing the liability issues in time 
to allow Congress to address the reco111111endations in this year's 
Authorization Bill. We continue to believe that the Department's 
best interest, and the best interest of the communities where 
these facilities are located, lies in prompt and fair allocation 
of liabilities between the DOD as the owner of the facilities, 
and the restoration contractors. We have and will continue to 
work with the DOD staff to reach a solution for these concerns. 

Risk Sharing Using current Authorities 

Until Congress can address the specific issues involved with 
DOD contracts, we hope that DOD will move expeditiously to 
address risk sharing through existing authorities. Specifically, 
we believe DOD should seriously consider the use of Public Law 
85-804 indemnification in appropriate cases and provide direction 
concerning use of P.L. 85-804 to its contracting agencies. 
Currently, when contractors identify risks that should merit 
P.L. 85-804 protection, they are routinely informed by DOD 
contracting officers that statutory indemnification will not be 
considered, regardless of the site or the issues involved. DOD's 
contracting agencies have simply not been advised that use of 
P.L. 85-804 is a viable option. Further, DOD should consider use 
of the limited indemnffication provided by FAR 52.228-7 
("Insurance -- Liability to Third Persons") in appropriate cases. 
Again, DOD contracting officers routinely advise that this clause 
is not available. Finally, for NPL sites, DOD needs to establish 
a process for implementing CERCLA section 119 indemnity. There 
appears to be very little recognition in the Department that this 
provision exists and is available for certain DOD environmental 
restoration contracts. 

l:\CLll\027074\l7365.MAC 

"''"' •....... A. Coalition ot the 

• • ' ; American Consulting Engineers Council 
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The Federal Register meeting notice indicated that the Task 
Force would be examining consolidation and streamlining of 
current practices with respect to environmental response actions, 
including changes to existing laws, regulations and 
administrative policies. While we clearly recognize that the 
process could be improved and expedited, HWAC is concerned that 
DOD not shorten the study and investigation phase to the point 
where substantial questions are raised about the effectiveness of 
waste characterization and the viability of the remedial design. 
A premature cutoff of the study and investigation phase: (1) 
affects the accuracy of the risk assessment and, therefore, 
impacts the quality of the risk information provided to the 
public; and (2) could result in locating differing site 
conditions during the cleanup that will likely produce delays, as 
well as additional costs and increased potential for litigation. 

Contracting Strategies 

The presentations made to the Task Force identify 
contracting strategies as an area where DOD could make 
improvements. We agree. DOD contracting activities would benefit 
from a better understanding of the various forms of contracts 
that are appropriate for environmental restoration activities. 
We have found that several DOD contracting organizations are not 
sufficiently familiar with cost type contracts and use fixed
price contracts inappropriately without consideration of the 
complexity or the unknown factors in the work. For example, cost 
reimbursement type contracts are much more appropriate for 
remedial investigation and design work. We have also found that 
many DOD contracting offices are unfamiliar with the Brooks Bill 
procedures for selection of Architect/Engineering firms. Brooks 
Bill procedures are designed to assure the qualifications of the 
contractor are the primary factor in selection. 

With respect to turn-key contracts, we believe that while 
they may be usable in some limited circumstances, they will not 
be appropriate or produce the best results in all cases. DOD 
should be wary of the surface appeal of solving all of its 
problems at facility by simply dumping the entire site on a 
private contractor. Turn-key contracts: (1) do not provide DOD 
with the flexibility to tailor the contracting method to the 

l!\CLll\02?074\J7365.HAC 

",.. ...... A CoaUtion of the 

• • ••• American Consulting Engineers Council 
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specific project; {2) largely abdicate Departmental control and 
decision-making authority over critical site decisions; (3) may 
preclude the use of innovative and alternative technologies, 
depending on the expertise and makeup of the design/build team; 
{4) may limit competition to the largest contractors and preclude 
competition from small firm with significant hazardous waste 
expertise; and (5) are not likely to be suitable for large 
complex hazardous waste sites. 

conclusion 

Resolution of liability issues facing environmental 
restoration contractors is, in our view, critical to DOD's 
efforts to ensure that the closed bases are cleaned up before 
they are transferred to private parties or to state and local 
entities. We cannot assure the nation that the best possible 
scientists and engineers will be available for this urgent task 
unless we resolve the liability and risk sharing issues that have 
been raised. 

HWAC looks forward to working with you in the near future to 
resolve the liability concerns set forth above, as well as to 
discuss expedited cleanup issues and potential contracting 
mechanisms. You should be aware that in addition to HWAC's 
Federal Action Committee, whose members you have met, HWAC's 
Technical Practices and Business Practices committees include 
members with specialized expertise in the areas of cleanup 
technology implementation, insurance, and contracting. 

Please fell free to contact Jim Janis at (703) 934-3175 to 
set up a meeting or if you have questions. 

Sincerely, 

-yy,~-~-~_Q)( 1 J 0 J -

Michael K. Yates 
President 

cc: Mr. Kevin Doxey 
Laurent R. Hourcle, Esq. 
Mr. Matthew Prastein 

l:\CLll\OZ7074\3736S,~C 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

REGION IV 

345 COURTLAND STREET. N.E. 
ATLANTA, GEORqlA 30365 

4WD-RCRAFFB 

JIJL1tt191 
Mr. Thomas E. Baca 
Deputy Assistant Secretary 
Office of Deputy Assistant Secretary 

for Defense (Environment) 
400 Army-Navy Drive 
Suite 206 
Arlington, Virginia 22202 

Re: Defense Environmental Response Task Force 
Defense Base Closure and Realignment Act, P.L. 101-510 
EPA/Region IV Comments for the Record 

Dear Mr. Baca: 

I am very pleased at the progress of the Defense Environmental 
Response Task Force in their efforts to improve interagency 
coordination, and streamline Federal/State practices, policies, 
and administrative procedures at closing military 
installations. You have an aggressive agenda that we in Region 
IV join our Headquarters office in wholly supporting. 

As you know, Region IV has a large responsibility with respect 
to overseeing environmental restoration ongoing and planned at 
military installations in the Southeast. I share your charge 
in doing all that we can as a regulatory agency to determine 
ways to achieve rapid, high quality remediation of sites at 
both active and closing bases. I am confident that the efforts 
of the Task Force will have a positive effect on accelerating 
environmental restoration. 

I would like to take this opportunity to provide Regional 
comments and recommendations on some of the issues under 
examination by the Task Force. Your consideration of these 
comments and recommendations is appreciated. 

Sincerely yours, 

rr--7~~ 
Greer C. Tidwell 
Regional Administrator 

Enclosure 

cc: Col. Lawrence Hoercle, OAGC, Department of Defense 
Mr. Christian Holmes, EPA, Headquarters 



DEFENSE ENVIRONMENTAL RESPONSE TASK FORCE 
EPA/REGION IV COMMENTS AND RECOMMENDATIONS 

DELEGATION OF RESPONSIBILITY 

Comments on this issue being examined by the Task Force relate 
specifically to making better use of the State Memorandum of 
Agreements (SMOAs). The Department of Defense, in negotiating 
SMOAs should give consideration to the future date in time when the 
state would have capacity and expertise to provide timely 
regulatory oversight of Defense environmental restoration. The 
SMOAs provide a funding mechanism to ensure adequate resource 
for state administrative and technical oversight. Experience 
observed by EPA, Region IV with respect to the current SMOAs 
indicates that interagency coordination could be expedited. The 
following comments reinforce the Task Force's emphasis on 
regulatory assurance that their agencies are providing sufficient 
staff for their oversight role. 

Recommendation 

- Propose action to require states to enter into a state Memor
andum of Agreement to formalize their oversight role particularly 
with respect to non-National Priority List sites. 

- Propose conditions of the SMOAs to include a timeline whereby 
the state would have fundable full-time positions or the equivalent 
resource, and adequate technical expertise to provide technical 
review and oversight on environmental restoration. 

- Propose regulatory review timelines for primary document 
reviews analagous to the approach taken in the Interagency 
Agreements. This is extremely important at closing bases that are 
not on the National Priorities List and do not have a separate 
agreement that addresses response times. 

CONTRACTS FOR EXECUTING CLEANUPS 

The execution of contracts in environmental restoration is a key 
element in expeditious remedial investigations and remedial 
actions. This cannot be over-emphasized. It is without question 
that contracting mechanisms and time for execution can be the 
largest impediment to the environmental restoration program. 
Experience has shown us that remedial investigations negotiated on 
fixed price contracts were greatly protracted if revisions were 
needed to the scope of work. The dedicated procurement authority at 
each DoD center and the recognition of the need for a combination 
of contract types for environmental restoration activities as 
discussed in the Task Force on July 17-18, 1991 is a necessary 
improvement in the execution of contracts. 
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Recommendation 

- Propose action that embraces a matrix of contracts and 
dedicated procurement. 

RCRA/CERCLA- Regionally, we have integrated the technical reviews 
conducted under these two statutes. This is conserving an immense 
amount of resource and keeping redundacy to a minimum. In our 
opinion the administrative processes of both statutes still apply; 
the permit and appeal process under RCRA, and the administrative 
process and record under CERCLA must be retained. Until the 
Hazardous and Solid Waste Amendments were enacted in 1984, RCRA was 
not a cleanup program for non-regulated units. The magnitude of the 
original RCRA program, staff turnover, and state funding problems 
are causing the states to lag behind in authorization of the 
Hazardous and Solid Waste Amendments. These factors weigh heavily 
on a CERCLA lead for cleanup. 

Recommendation 

- Propose a recommendation that the statutory overlap be 
eliminated in the reauthorization of either statute. 

- Propose an evaluation of Subpart K of National Contingency 
Plan as the appropriate interim vehicle to effect a change in the 
redundancy. Region IV believes that this may be a regulatory means 
of eliminating the redundancy of the statutes in the near term. 

BEPA/CERCLA Region IV highly endorses the Task Force's 
recommendation to examine where NEPA and CERCLA can and should be 
coordinated. 

Recommendation 

- Propose support for the close coordination of NEPA/CERCLA 
requirements where appropriate. 

RATIONAL PRIORITIES LISTING OF SITES 

There has been much discussion by the task force as to why military 
installations have been included the entire installation on the 
National Priorities List. Section 104(d)(4) of CERCLA authorizes 
the Federal government to treat two or more noncontiguous facili
ties for the purposes of listing, if such facilities are related on 
the basis of geography or their potential threat to public health, 
welfare, or the environment, e.g., two or more noncontiguous sites 
are threatening the same part of an aquifer or surface water. 
Reference the Federal Register/Vol.49, No. 185, Pg 37076, 
September 21, 1984. Region IV supports listing a military 
installation as one site if the criteria for doing so are met. 
Military installations in the Southeast have a large number of 
"sites" throughout the installa- tion affecting a common aquifer or 
surface water. New areas of contamination are continuing to be 
identified at our Federal facilities on the National Priorities List. 



) 
I 

RecQllll!!endation 

- Consider the utility of listing a Federal facility in its 
entirety when proposing an action on this issue. 

RESOURCE AVAZLABZLZTY/MANPOWER STUDIES 

Region zv supports the hard look at resource needs that the Task 
Force is recommending. However, the percentages and numbers include 
both compliance and environmental restoration. We believe that 
resource needed for environmental restoration should be evaluated 
independently. Additionally, technical requirements under RCRA and 
CERCA are complex, and require a level of expertise before they can 
be effectively applied. Implementation of environmental restoration 
often-times in the past was delayed because studies and investi
gations had to be repeated due to inadequate technical evaluations 
and/or oversight of those studies by the Defense services. Region 
IV would like to see the Task Force emphasize the skills and 
training required to implement environmental restoration as well as 
evaluate resource availability. 

Recommendation 

- Propose a separate analysis of resource availability for the 
Environmental Restoration Program. 

- Propose action for assuring appropriate training and skills 
mix to execute the environmental restoration program. 
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The Honorable William K. Reilly 
Administrator 
Environmental Protection Agency 
401 M Street, s.w. 
washington, D.C. 20460 

Dear Mr. Reilly: 

June 26, 1991 

The Department of Defense is currently engaged in a process 
to close military installations pursuant to the Defense Author:i• 
zation Amendments and Base Closure and Realignment Act (Public 
Law 100·526) and the Defense Base Closure and Realignment Act of 
1990 (Title XXIX of Public Law 101·5110). A significant number 
of the military bases targeted for closure by the Defense 
Department are facilities on the Superfund National Priorities 
List. 

Recently, two bills, R.R •. 2179 and R.R. 2197, relating to 
the cleanup and transfer: of real property at military installa· 
tions have been referred to the Committee on Energy and Commerce. 
Other Members of Congress faced with closing facilities in their 
districts have expressed concerns about the pace of cleanup in 
relation to the closure schedule and the ability to transfer or 
use of portions of the facilities for commercial activity to 

·lessen the economic impacts on the surrounding communities. As 
you are aware, Section l20(h) of the Comprehensive Environmental 
Response, Compensation and Liability Act (CERCLA) requires that 
all remedial action necessary to protect human health and the 
environment be taken before the date of transfer of real property 
owned by the United States where hazardous substances have been 
released, disposed of, or stored for a year or ~ore. 

Pursuant to Rules X and XI of the Rules of the u.s. Rouse of 
Representatives, we request information in response to the 
following questions no later than Friday, July 26, 1991 to assist 
the Committee in evaluating the progress of environmental .resto
ration at military installations and other Federal facilities 
scheduled for closure and the options for commercial utilization 
of such facilities. 

- -·· . ...., 



The Honorable William K. Reilly 
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1. Please identify each military installation scheduled for 
closure that is on the NPL. For each facility please specify the 
date of final listing on the NPL, the date a comprehensive RIFS 
was initiated, the date the RIFS will be completed for the entire 
facility, and the date, if sooner, that the nature and extent of 
all surface and groundwater contamination will be known. 

2. For each NPL facility identified in response to question 
(1) please provide a copy of any baseline risk assessment 
(including exposure and toxicity assessment) or record of 
decision that has been issued for the facility or any operable 
unit. 

3. For each facility identified in response to question l, 
please provide a diagram showing the boundaries of the installa
tion, the boundaries of the NPL site, and to the extent feasible 
the areas of surface and groundwater contamination • 

. 4. Please identify each military installation that is 
subject to closure pursuant to Public Law 100-568 and 101-510 
which has not been evaluated pursuant to the hazard ranking 
system (ERS) and may yet be listed on the NPL. For each facility 
that falls in this category, please specify the current state of 
evaluation and indicate when an ERS evaluation and final listing 
determination will be completed. 

5. For each facility identified in response to questions 1 
and 3, please indicate the date when all remedial action neces
sary to protect human health and the environment will be com
pleted. If long-term pumping and treating of groundwater is . 
contemplated as part of the remedial action, indicate when all 
remedial action except the pumping and treating phase is expected 
to be completed. 

6. For each facility identified in response to questions 1 
and 3 1 please identify and describe areas of the NPL facility 
which are free from surface or groundwater contamination or where 
all remedial action necessary to protect human _health and the 
environment has been undertaken. Under what circumstances would 
EPA support the transfer by deed of a contami·nated area of rtj!al 
property owned by the United States? · 

7, Does EPA interpret Section 120 to authorize a transfer 
by deed [with the covenant required by Section 120(h)(3)(B)] of 
real property within an NPL facility prior to the time when all 
remedial action necessary to protect human health and the 
environment has been taken for the entire NPL facility? If so, 
would the transfer of such property be required to meet the 
criteria for delisting NPL facilities? 
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8. For each facility identified in response to questions 1 
and 3, please provide a copy of the timetable and deadlines for 
expeditious completion of the remedial investigation and feasi
bility study which is required to be published pursuant to 
Section 120(e)(l) of CERCLA. 

9. Has EPA authorized or participated in the leasing of any 
real property at an NPL facility on a federal installation? If 
so, please describe the circumstances. Is EPA aware of the 
leasing of any other real property owned by the United States 
which is subject to Section 120(h) of CERCLA? If so, please 
describe the circumstances. 

10. For each facility identified in response to question 1, 
please describe the reasons for the configuration of the bounda
ries of the NPL site in relation to the areas of waste contami
nation and the boundaries ~f the entire installation. 

11. In Colorado v. u.s. Department of the Army, Civil 
Action No. 86-C-2524 (D. Colo.), the United States Department of 
the Army asserted that the listing of a facility on the NPL 
results in exclusive jurisdiction under CERCLA for enforcement 
and remediation and effectively preempts state authority under 
the Resource Conservation and Recovery Act (RCRA) for the 
property within the NPL site. On February 24, 1989, United 
States District Cour~ Judge Jim R. Carrigan issued an 
interlocutory decision rejecting the federal government's 
position and held that "RCRA enforcement by the State is not 
precluded by CERCLA or in the circumstances here presented." In 
light of Judge Carrigan's opinion, does EPA contend that state 
authority pursuant to RCRA is effectively preempted by CERCLA at 
NPL sites? Has the federal government moved for reconsideration 
of Judge Carrigan's opinion or brought an appeal. If so, what is 
the current status of the litigation on the CERCLA-RCRA 
jurisdictional issue? Please identify any other federal 
facilities where the federal government has asserted a position 
similar to that taken in the Colorado case on the jurisdictional 
issue. 

Should you have any questions, please contact Richard A. 
Frandsen (225-3147) of the Committee staff or Anne Forristall 
(225-9304) of the staff of the Subcommittee on Transportation and 
Hazardous Materials. 

Thank you for your cooperation with the work of the 
Committee. 

Sincerely,· 

. , 
Committee on Energy and Commerce Subcommit on nsportation 

and Hazardous Materials 
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cc: The Honorable Leon E. Panetta 
The Honorable Vic Fazio 
The Honorable Geor9e E. Brown, Jr. 
The Honorable Jerry Lewis 
The Honorable William H. Zeliff, Jr. 
The Honorable Glen Browder 
The Honorable Robert F. (Bob) Smith 
The Honorable Olympia J. Snowe 
The Honorable John J. Rhodes, III 
The Honorable Robert T. Matsui 
The Honorable Ben Ni9hthorae Campbell 
The Honorable Nancy Pelosi 
The Honorable Jack Reed 
The Honorable Thomas H. Andrews 
The Honorable Richard Ray 
The Honorable Gary Condit 
The Honorable Les Aspin 
The Honorable Lee B. Hamilton 
The Honorable Norman F. Lent 
The Honorable Don Ritter 

Mr. Thomas E. Baca, Deputy Assistant 
Secretary of Defense 



~· 
Pacific Studies Center 

222B View Street. Mountain View, CA 94041 USA 4lstJ69-lS4.5; Pu 41519Q-ll26 

TO: Defense Enviroomcnllll Response Task Forte 
FROM: Lenny Siegel, Olief Researcher, National Toxics Campaign Fund's Military Toxics 
Network 
SUBJECf: Base Closure Ceanup Requitanents 
DAlE: August 2. 1991 

I am pleased to see that your task force is seriously looking into the issues that trouble 
vinually every Amrrican community faced with the closure of a major military base. I am 
optimistic that panies who frequently find themselves in adversarial roles can work together to 
promote simultaneOUSly the environmental and economic bealth of communities that have hosted 
Pentagon installations. 

The community groups and environmental activists with which we wodc support the 
tranSfer of clean or cleaned portions of contaminated military bases, provided that 1) the obligation 
mnains to clean the remainder of the facility; 2) studies of the entire operating unit are completed; 
3) buffer :woes separate areas scheduled for re-use from cootaminated areas 01' pwpeny, including 
wells and truck routes needed for cleanup; and 4) the public, and in particular tenants and 
pun::hasers, be fully informed of present and past contamination at the facility. 

We recognize that most military bases have significant groundwater contamination, 
primarly with solvents and fuels. While surface contamination, other than landfills and ordnance 
ranges, can generally be remediated in the time it takes to close a base, it should take decade~ to 
rerum groundwater to an acceptable condition. Yet in most cases there is no reason why the land 
above contaminated groundwater cannot be made available for residential, commercial, or 
industrial uses. 

Nevertheless, mo.st people who have not fully studied these problems are not familiar with 
the unique legal challenges posed by groundwater contamination. I believe it is impoilllllt that your 
recommendations and subsequent regulations specifically refer to land above contaminated 
ground~ when discussing the re-use of ptopert)' during cleanup. 

·' 
I 

Furthermore, though I recognize that the restoration of ordnance ranges raises difficult 
technical, fiscal, and environmental problems, I am opposed to any policy which suggests that 
none of these facilities will be cleaned up. Unfortunately, both unexploded and exploded ordnance 
pose serious toxic hazards. Based upon today's technology, I think it is impoltaat to address each 
of these properties on a case by case basis. 

While the sbon-term re-use of military bases may be based on the level of cleanup, it is 
extremely imponant to enviroomcntal groups that long-term cleanup standards, designed to protect 
public bealth and the environment, not be abandoned because conditions appear compatible with 
interim uses. Hazardous waste tends to leak and spread. and any restoration strategy which ignom 
this is likely to lead to greater expense in the long run. 

Meeting the growing humanpower needs of Pentagon environmental program is a massive 
challenge, but it is also an opponunity. Base closings and cutbacks in weapons procurement are 
forcing the layoffs of tens of thousands of skilled and professional workers, often in the exact 
locales where environmental professionals and blue-collar cleanup workers are needed. We think 
DOD can "kill two birds with one stone" by immediately developing retraining programs to prepare 
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surplus workers for environmental projects. If properly desipcd, these proarams can reduce 
JX)[)'s overdependeoce on private c:onsultants and <:oalraCUli'S. 

Finally, though lhere are many dedicated professiorlals woddng at both regulatory agencies 
and with various Pentagon ageDCics, most of these personnel have a shcl:t-tetm attachment 10 the 
proarams they manage. There is DO substitute for the direct involvement of rcpn:sentatives of the 
affected communities--the long-term neighbon of bases that m being closed. I believe that 
enviroruncntal activi.sls. in panicular, play a consuuctive role in Defense rcstmalion activities when 
we are invited to take pan in technical review and other advisory commiuees. Community 
oversight is almost impossible, however, when military officials refuse to share information with 
tbc press and the public. We call upon Ibis task fon:e to establish community relations standards to 
enable and CDCOIIJ'IIIe citizen involvement in botb the cleanup of conLaminatcd bases and the 
preparation of those bases for re-use. Eventually, we bope, such standards would apply 10 all 
C:ootaminated military popcatics. 

Again, I would like 10 indicate my gene:al support for the work of Ibis task fon:e. I bope 
you will carefully consider my suggcsuons, since we will best be able to take on the "toxic 
11IOIISW"' if we're working together. 

( 
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THE DEPUTY SECRETARY OF DEFENSE 

WASHINGTON, D.C. 20301 

Honorable Thomas S. Foley 
Speaker of the House 

of Representatives 
Washington, DC 20515 

Dear Mr. Speaker: 

12 NO'I 199\ 

Pursuant to Section 2923 of the National Defense 
Authorization Act for Fiscal Year 1991, I have the honor to 
transmit herewith the report of the Defense Environmental 
Response Task Force. 

Sincerely, 

Enclosure 
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OFFICE OF THE ASSISTANT SECRETARY OF DEFENSE 

WASHINGTON, DC 2030H9000 

October 4, 1991 

Honorable Dick Cheney 
Secretary of Defense 
Washington, DC 20301 

Dear Mr. Secretary: 

On behalf of the Defense Environmental Response Task Force, ! 
am forwarding to you our report on ways to expedite environmental 
response actions at bases being closed under Public Law 100-526, 
the Base Closure and Realignment Act of 1988. The report was 
adopted unanimously by the members of the Task Force. 

The Task Force chose for consideration several issues that it 
felt were important for expedited installation cleanup and 
transfer and that could be implemented within existing law. 
Nevertheless, there may be additional improvements in current 
procedures identified as more installations close and 
opportunities for property transfer develop. ! am recommending 
that the Department continue working with other federal and state 
agencies to identify opportunities for expediting cleanup 
procedures, as well as implementing the recommendations of the 
Task Force. You may also want to use this report as a basis for 
developing legislative proposals for overcoming unintended 
statutory barriers to property transfer and economic development. 

The scope and nature of our recommendations present an 
opportunity for more efficient federal and state cooperation. 
Their implementation can help in expediting the redevelopment of 
former military installations as viable economic assets without 
removing the safeguards necessary for the protection of human 
health and the environment. 

Sincerely, 

~..L.~-
Thomas E. Baca 

Chairman 
Defense Environmental Response 

Task Force 

' a 
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EXECUTIVE SUMMARY I 
In 1990, the Congress charged the Defense Environmental Task Force with making 

findings and recommendations on two categories of issues related to environmental response 
actions at bases that are being closed or realigned under the Base Closure Realignment Act of 
1988: a) ways to improve interagency coordination within existing laws, regulations, and 
administrative policies; and b) ways to consolidate and streamline, within existing laws and 
regulations, the practices, policies, and administrative procedures of relevant federal and state 
agencies in order to expedite response actions. 

SUMMARY OF RECOMMENDATIONS 

The Task Force recommends the following : 

Land Use and Transfer 

DoD, EPA and the state regulatory agencies should develop sound criteria for determining that 
parcels of land on a closing base are not contaminated or likely to become contaminated by 
hazardous substances. 

DoD, EPA and state regulatory agencies should develop criteria for determining when parcels 
of contaminated land can be leased or otherwise made available to non-federal users before 
cleanup is completed. 

To the extent that relevant information is available at the time of listing on the NPL, EPA should 
describe newly listed federal facility sites using the source and extent of contamination as the 
guiding principle, and EPA should also reconsider the descriptions of military installations on 
the NPL. 

It may be necessary and appropriate for DoD to indemnify subsequent purchasers and other 
appropriate parties for any cause of action arising out of DoD's use of property, and the 
Congress may wish to consider amending federal law to authorize such agreements. 

IV 
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Cleanup Process 

Integration of the CERCLA cleanup process and RCRA substantive requirements should be done 
by agreement between the regulatory agencies and DoD. 

EPA should promulgate a fmal corrective action rule that it is, to the extent possible under 
RCRA, consistent with the NCP. 

DoD, EPA, and state regulatory agencies should develop and use generic responses to recurring 
types of contamination wherever possible. 

DoD should consolidate and coordinate the base reuse planning process, environmental impact 
assessments under NEPA, and cleanup studies under CERCLA wherever possible. 

Contracting 

DoD should give its contracting centers authority to contract for the performance of all phases 
of environmental restoration work if they do not already have that authority. 

The U.S. Government should establish a hybrid contract format utilizing a pool of contractors 
and allow DoD acquisition managers flexibility to issue task orders under these contracts. 

DoD should expand the current pool of contractors, using cost-reimbursement contracts, if 
appropriate, to the extent commensurate with DoD's ability to provide close oversight. 

DoD should establish a dedicated procurement cell at each DoD environmental contracting center 
to support cleanup efforts at the installations identified for closure. 

DoD should enhance training so that contracting officers are well equipped to use contracts of 
various types. 

DoD should establish teams of contracting officers, so that their collective expertise will allow 
them to use all types of contracts. 

DoD should establish a close liaison and formal coordination process with the Department of 
Labor with regard to determining the wage classification for positions of personnel dealing with 
new, emerging remedial technologies. 

v 
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Regulatory Responsibilities 

DoD, EPA, and the state environmental agencies should make better use of lAGs, FFAs, and 
DSMOAs. 

DoD, EPA, and state regulatory agencies should provide sufficient staff and other resources 
needed to implement these agreements and expedite cleanups. 

. Effective implementation of the agreements to speed the process of cleanup should be a key 
element of the job descriptions and performance evaluations of the individuals in each agency 
with specific cleanup responsibilities. 

States with closing bases, EPA, DoD, and other interested parties should also create a 
centralized process, such as the base closure committee the State of California and EPA's Region 

. ·IX are establishing, to facilitate cleanup and redevelopment of closing bases, accelerate cleanup 
schedules, provide a forum for improved communication and help resolve issues affecting the 
base closure process. 

States should consider adopting a process recently agreed to by California and DoD addressing 
the environmental restoration and the reuse of non-NPL military bases. 

Resources and Funding 

DoD should assess the personnel needs of an accelerated restoration program. 

The Military Services should expand environmental education programs to retrain engineers, 
scientists, and contracting specialists who have been displaced from other job assignments due 
to base closures and realignments. 

The Congress and the Administration should also ensure that adequate resources are available 
to DoD, EPA, and the states for environmental restoration and oversight at closing bases. 

Existing DSMOAs should be reviewed as soon as possible to ensure that states will be fully 
reimbursed for their oversight activities. These additional oversight activities may require 
amendments to DSMOAs. 

DoD should investigate the feasibility of using a custodial or other type of trust funded by the 
proceeds of land transfer to fund long-term cleanup activities at closing bases. 
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FINDINGS AND RECOMMENDATIONS 

Land Use and Transfer 

The Task Force found that parcels of uncontaminated land or facilities on a closing base 
can be leased, sold, or otherwise transferred to non-military users consistent with federal cleanup 
Jaw.' Uncontaminated areas must be clearly-defmed, however,· and this will require the 
development of specific criteria for determining whether an area is uncontaminated and the 
extent of this uncontaminated area. -The Task Force recommends that the Department of 
Defense (DoD), the U. S. Environmental Protection Agency (EPA), state environmental 
regulatory agencies, and other appropriate federal and state agencies, develop sound criteria for 
determining that parcels of land on a closing base are not contaminated or likely to become 
contaminated by hazardous substances. A buffer zone between uncontaminated parcels being 
transferred and any contaminated area, or other methods, should be used to ensure that no 
contamination will reach the transferred land. State laws and municipal ordinances regarding 
subdivision of property should be studied as part of the land use planning process for each base 
to determine their applicability and impact on the alternatives being considered. 

The Task Force found that, consistent with federal cleanup law, DoD may also transfer 
any property on closing bases where all necessary remedial action has been taken according to 
established criteria. The Task Force found that DoD may transfer by deed, without violating 
Section 120(h)(3) of CERCLA, any surplus real property on bases to be closed or realigned only 
where all· necessary remedial action, determined by criteria established in accordance with 
CERCLA and applicable state Jaw has been taken. Section 120(h)(3) prohibits the transfer by 
deed of ownership of DoD property meeting the conditions of Section 120(h)(3) on which 
necessary remedial action has not yet been taken. The provision, however, does not appear to 
restrict transfers by contractual arrangements such as leases, options, licenses, and installment 
sales contracts, which allow some beneficial use of contaminated property by a party other than 
the fee simple owner without execution of deeds. 

Section 120(h)(3) of CERCLA also does not restrict transfers of real property interests 
between federal agencies or departments. Thus, the Task Force concluded that DoD may 
transfer ownership of real property on which hazardous substances were stored, disposed of, or 
released, or interests therein, to another federal agency as long as the transferee agency and DoD 
make arrangements that ensure that remedial action is completed. 

'Section 120(h)(3) of CERCLA. 
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·The Task Force concluded that in certain circumstances parcels of contaminated land or 
facilities on a closing base can be leased or otherwise made available to non-federal users before 
cleanup activities at all contaminated sites on the base have been · completed without 
compromising the apparent policies underlying Section I 20(h)(3) of CERCLA. An example of 
such circumstances would exist where soil contamination has been remediated in accordance with 
applicable standards, and the residual groundwater contamination poses no significantly increased 
threat to human health. The Task Force determined that DoD, EPA, and state regulatory 
agencies need to develop criteria for determining when the proper circumstances exist. The 
criteria should include at a minimum: 

I. The transfer and subsequent use will not significantly increase the risk of harm 
to human health and the environment. 

2. 

3. 

4. 

5. 

The use of the facility after transfer will not impede the cleanup process. 

Site conditions and cleanup activities will not present a significant risk of harm 
to users of the facility. 

The cleanup process will be completed expeditiously and in accordance with all 
applicable standards. 

DoD retains the responsibility for any long-term operation and maintenance of the 
remedial action and for any necessary removal or remedial action identified in the 
future, to the extent that DoD is responsible for any such release of hazardous 
substance, pollutants or contaminants which may have given rise to the required 
removal or remedial action. 

Also, state and local governments and the public must be adequately notified. As a 
recommendation, the Task Force agreed that it may be necessary and appropriate for DoD to 
indemnify subsequent purchasers and other appropriate parties (e.g., states, lending institutions, 

. etc.) for any cause of action arising out of DoD's use of the property. The Congress may wish 
to consider amending federal law to authorize such agreements. 

The Task Force found that listing an entire base on the National Priorities List (NPL) -
the list of highest priority sites to be addressed under the Comprehensive Environmentai 
Response, Compensation, and Liability Act (CERCLA) -can delay reuse of property on closing 
bases because of the concerns of potential purchasers and lending institutions about investing in 
property on the NPL. 
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To the extent that the relevant infonnation is available at the time of listing on the NPL, 
EPA should describe newly listed federal facility sites using the source and extent of 
contamination as the guiding principle, and EPA should also reconsider the descriptions of 
military installations that are on the NPL. 

Cleanup Process 

The Task Force found that the potential exists to consolidate and streamline the practices, 
policies and procedures of EPA and the state environmental regulatory agencies by promulgating 
regulations implementing RCRA/HSW A corrective action authority that are consistent with 
CERCLA. In order to streamline procedures for the purposes of expediting the environmental 
restoration of military bases, the Task Force believes that EPA needs to consider integrating the 
CERCLA cleanup process with the RCRA requirements. Integration of CERCLA cleanup 
process and RCRA substantive requirements should be done by agreement between the 
regulatory agencies and DoD. In addition, EPA should promulgate a final corrective action rule 
implementing Sections 3004(u) and (v) of RCRA that is, to the extent possible under RCRA, 
consistent with the NCP. EPA should also provide for input by states. 

The Task Force found that the use of standard or generic responses to recurring types 
of contamination could expedite the cleanup process and therefore recommends that DoD, EPA, 

· and state regulatory agencies develop and use generic approaches wherever possible. 

In addition, the Task Force found that integration of the base reuse planning process, 
environmental impact analyses ·under the National Environmental Policy Act (NEPA) and 
cleanup studies under CERCLA is possible and can expedite cleanup. The Task Force 
recommends that DoD consolidate and coordinate these processes wherever possible. 

Contracting 

The Task Force recognized a need for DoD to review its current contracting process for 
· . base cleanups. The Task Force found that all of the Services have experienced difficulty in 

managing environmental cleanup contracts, for various reasons. The Task Force concluded that 
the current contracting capacity is insufficient and that the Services need to enhance their 
environmental restoration contracting ability. The following recommendations address this need: 

DoD should give its contracting centers authority to contract for the performance of all 
phases of environmental restoration work if they do not already have that authority. Contracting 
centers that do not now have the authority to contract for the Remedial Design (RD) and 
Remedial Action (RA) phases of environmental restoration work would be required to tenninate 
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their site cleanup efforts at a certain point and hand over responsibility to some other contracting 
center. 

The U.S. Government should establish a hybrid contract format utilizing a pool of 
contractors and allow DoD acquisition managers flexibility to issue task orders under these 
contracts. Such contracting flexibility will allow DoD managers to pick the most appropriate 
type or types of contracts and contracting model for each task. 

DoD should expand the current jxx,I of contractors, using cost-reimbursement contracts, 
if appropriate and to the extent commensurate with DoD's ability to provide close oversight. 
Since close supervision and technical oversight is a must for administering cost-reimbursement 
contracts, DoD contracting centers should not award such contracts unless they are able to 
provide that supervision and oversight. 

DoD should establish a dedicated procurement cell at each DoD environmental 
contracting center supporting cleanup efforts at the installations identified for closure. A 
dedicated procurement cell could reduce reaction time from four to six weeks to one to two 
weeks once a hybrid basic agreement is placed with a pool of contractors. Closer teamwork 
between members of the DoD acquisition staff will avoid unnecessary confusion and deter 
exploitation by contractors. 

DoD should enhance training so that contracting officers are well equipped to use 
contracts of various types. Most DoD contracting officers tend to specialize in one contract 
type. This situation causes them to be biased toward using the contract type, although it may 
not be the one most appropriate for the task at hand. A comprehensive cross-training program 
can alleviate the problem. 

In hiring contracting officers, DoD should concentrate on those experienced in using 
contract types with which the contracting center lacks familiarity. DoD contracting centers 
should establish teams of contracting officers, so that their collective expertise will allow them 
to use all types of contracts. · Close teamwork will allow contracting officers to train each other. 

DoD should establish a close liaison and formal coordination process with the Department 
of Labor (DoL) with regard to determining the wage classification for positions of personnel 
dealing with emerging remedial technologies. DoL's labor-rate rulings on restoration work 
elements affect DoD's flexibility to classify individual remedial action projects. DoD should 
coordinate with DoL to ensure that DoL considers DoD's concerns before issuing binding 
regulations. 
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Regulatory Responsibilities 

The Task Force found that EPA's Federal Facilities Listing Policy (FFLP) addresses the 
application of RCRA and CERCLA authorities at federal facilities on the NPL. Application of 
this policy in appropriate circumstances may promote expeditious cleanups and reduce the 
potential for conflicts between the state and the federal government. 

The Task Force found that state environmental regulatory agencies and EPA play key 
, roles in base cleanup and closure. The Task Force also found that Interagency Agreements 
(lAGs), Federal Facility Agreements (FFAs), and Defense and State Memorandums of 
Agreement (DSMOAs) are intended to reduce delays and confusion that can result from multiple 
agencies having a role in cleanup decisions. The Task Force also found that, regardless of 
whether all parties have signed a formal agreement, early involvement of the EPA and the state 
regulatory agency in the process of investigating potential contamination can expedite the entire 
process leading to cleanup. The Task Force recommends that DoD, EPA, and the state 
environmental agencies make better use of lAGs, FFAs, and DSMOAs so that they serve their 
purposes. The Task Force also recommends that all parties make significant efforts to 
effectively implement such agreements. DoD, EPA, and state regulatory agencies should 
provide sufficient staff and other resources needed to implement these agreements and expedite 
cleanups. Effective implementation of the agreements to speed the process of cleanup should 

. be" a key element of the job descriptions and performance evaluations of the individuals in each 
agency with specific cleanup responsibilities. 

States with closing bases, EPA, DoD, and other interested parties should also create a 
centralized process, such as the base closure committee the State of California and EPA's Region 
IX are establishing, to facilitate cleanup and redevelopment of closing bases, accelerate cleanup 
schedules, provide a forum for improved communication, and help resolve issues affecting the 
base closure process. 

States should consider adopting a process, recenlly agreed to by California and DoD, 
addressing,the environmental restoration and the reuse of non-NPL military bases. EPA should 
also, upon the state's request, consider letting the state keep the "lead regulatory agency "role 
after the non-NPL base is listed on the NPL, on a case-by-case basis, in order to maintain 
consistency throughout the cleanup process. 

Resources and Funding 

The Task Force found that acceleration of the restoration program for closing bases will 
stress already strained DoD personnel resources. The Task Force recommends that DoD assess 
the personnel needs of an accelerated restoration program. In addition, the Task Force 
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· recommends that the Military Services expand environmental education programs to retrain 
engineers, scientists, and contracting specialists who have been displaced from other job 
assignments due to base closures and realignments. The Congress and the Administration should 
also ensure that adequate resources are available to DoD, EPA, and the states for environmental 
restoration and oversight at closing bases. 

The Task Force recognized that base closure activities may result in additional oversight 
activities for EPA and state regulatory agencies. Therefore, the Task Force recommends that 
existing DSMOAs be reviewed as soon as possible to ensure that states will be fully reimbursed 
for their oversight activities. These additional oversight activities may require amendment of 
DSMOAs. 

A trust funded by the proceeds of land transfer may be a way of supplementing the 
limited pool of financial resources available to clean up closing bases. The Task Force 
recommends that DoD investigate the feasibility of using a custodial or other type of trust funded 
by the proceeds of land transfer to fund long-term cleanup activities at closing bases. 
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INTRODUCTION 

THE TASK FORCE CHARTER 

'- - ·. Section 2923 of the Fiscal Year (FY) 1991 National Defense Authorization Act mandated 
creation of a task force charged with identifying ways to improve federal and state agency 
coordination of environmental response actions and to consolidate and streamline practices, 
policies, and procedures for cleanup of U.S. military bases slated for closing under Public Law 
100-526, the Base Closure and Realignment Act of 1988 (Base Closure Act). 

In accordance with Section 2923 (Appendix A of this report), the Secretary of Defense 
chartered the Defense Environmental Response Task Force on April 17, 1991. The charter 
specifies the composition, functions, and administration of the Task Force (Appendix B). 

The Task Force consisted of the following: 

I) 

2) 

3) 

4) 

5) 

6) 

the Deputy Assistant Secretary of Defense (Environment), representing the 
Secretary of Defense, who served as chairman of the Task Force; 

the Chief of the Policy, Legislation, and Special Litigation Section, Environment 
and Natural Resources Division, Department of Justice, representing the Attorney 
General; 

the Director, Office of Federal Facilities Enforcement, representing the Deputy 
Assistant Administrator for Federal Facilities Enforcement, appointed by the 
Administrator of the Environmental Protection Agency (EPA); 

the Commissioner, Federal Property Resources Service, representing the 
Administrator of the General Services Administration (GSA); 

the Assistant Chief of Engineers, representing the Chief of Engineers, Department 
of the Army; 

the Secretary for Environmental Protection for the State of California, appointed 
by the head of the National Governors Association; 
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7) 

8) 

a Special Assistant Attorney General, representing the Attorney General of the 
State of Texas, appointed by the head of the National Association of Attorneys 
General; and 

a Senior Fellow at the Environmental and Energy Study Institute, representing 
public interest environmental organizations and appointed by the Speaker of the 
House of Representatives. 

Appendix C provides a list of Task Force members. 

The Task Force is scheduled to submit its findings and recommendations to the Secretary 
of Defense by October 5, 1991 for transmittal to the Congress by November 5, 1991. 

TASK FORCE PROCESS 

The Secretary of Defense chartered the Defense Environmental Response Task Force 
under the Federal Advisory Committee Act (FACA). Pursuant to the requirements of FACA, 
the Task Force conducted its proceedings in public and provided opportunity for the public to 
comment and participate. 

The Task Force decided to concentrate on those measures that would expedite cleanup 
of federal facilities without resulting in reduced protection of h.uman health and the environment 
and that could be taken within existing law. Within this context, the Task Force focused on 
issues of land use transfer, cleanup processes, contracting, regulatory responsibilities, and 
funding 
(Appendix E). 

Meeting on June 19, July 17 and 18, and September 27, 1991, in Washington, D.C., the 
Task Force discussed and heard witnesses on a range of issues related to environmental response 
at closing bases, including: the circumstances under which land can or can not be transferred; 
transfer mechanisms; identification of environmental response practices, policies, and procedures 
applicable to closing bases; technical issues surrounding cleanup of unexploded ordnance; 
barriers to consolidating authority for cleanup in one agency; and innovative funding mechanisms 
for cleanup at Department of Defense (DoD) sites. Witnesses also presented case histories of 
environmental response actions at Chanute, Pease, and Norton Air Force Bases, and at Fort 
Meade, and commented on the interplay between economic development and environmental 
requirements, the applicability of environmental cleanup statutes to DoD cleanups, and the 
parcelling of property. (Appendix D presents a list of witnesses who appeared before the Task 
Force.) 
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This report presents the final findings and recommendations of the Task Force resulting 
from its consideration of this testimony and study of these issues. 

STATUfORY REQUIREMENTS FOR BASE CLEANUP 

The Comprehensive Environmental Response, Compensation, and Liability Act 
(CERCLA), as amended by the Superfund Amendments and 'Reauthorization Act (SARA) of 
1986,1 and the Resource Conservation and Recovery Act (RCRA), as amended by the 
Hazardous and Solid Waste Amendments (HSWA) of 1984,2 are the principal federal statutes 
governing the cleanup of sites contaminated by hazardous substances. 

Section 120 of CERCLA addresses the responsibilities of federal agencies in cleaning up 
and transferring contaminated properties. Under Section 120(a) of CERCLA, federally owned 
facilities must comply with CERCLA to the same extent as nongovernmental entities. In 
addition, 1986 amendments to CERCLA3 require that DoD's environmental restoration activities 
be consistent with Section 120 of CERCLA. Section 120(a) requires EPA to use the same 
criteria to evaluate both federal sites and private sites for the National Priorities List (NPL), the 
list of highest priority sites under CERCLA. EPA interprets Section 120(a) to mean that the 
criteria for including federal facilities on the NPL should not be more exclusionary than those 
applicable to non-federal sites. 4 

Section 120(h) of CERCLA establishes minimum procedures to be followed when federal 
agencies transfer contaminated property. Under Section 120(h)(1) of CERCLA, whenever any 
federal agency enters into a contract to sell or transfer real property on which any hazardous 
substance was stored for one year or more, known to have been released or disposed of, it must 
include in the contract notice of the type and quantity of the hazardous substance and when the 
storage, release and disposal occurred.l Section 120(h)(3) of CERCLA specifies that the 
transferring federal agency must provide a covenant in the deed for any transferred real property 
on which any hazardous substance was (a) stored for one or more years or (b) known to have 
been released or disposed of. The covenant must warrant that all remediation necessary to 

142 u.s.c. §§9601-71. 

242 U.S.C. §§6901-6992K. 

'10 U.S.C. §2701(a)(2). 

'See EPA, Listing Policy for Federal Facilities, 54 Fed. Reg. 10520, 10525 (Mar. 13, 1989). 

'42 u.s.c. §9620(b)(1) 
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protect human health and the environment with respect to any hazardous substance remaining 
on the property has been taken before the date of the transfer and that the United States will take 
any additional remedial action found to be necessary after the date of transfer. 

Entire military bases, including five on the 1988 list of bases to be closed,6 and discrete 
sites within specific bases are listed on the NPL. In addition, some bases include sites that are 
contaminated with hazardous substances which need to be cleaned up, but which are not listed 

. on the NPL. Section 120(a)(4) of CERCLA requires response actions on such non-NPL sites 
to comply with all applicable state laws. Finally, regardless of whether a closing base is listed 

. on the NPL, some of the contamination, such as petroleum releases, is not covered by CERCLA 
· ·and must be cleaned up under other authorities. 

Furthermore, some bases include facilities currently regulated under RCRA and HSW A 
or state hazardous waste regulatory programs (or both); these regulated facilities must be 
managed in accordance with those statutes. HSW A requires a treatment, storage, or disposal 
facility (TSDF) that has released hazardous waste into the environment to undertake "corrective 

. action" to clean up the release. Where a base or portion of a base is both listed on the NPL and · 
subject to RCRA authorities, conflicts may arise regarding a particular proposed remedial action 
with respect to application of RCRA and CERCLA authorities.7 

'See P.L. 100-526. 

'Tbe United States and the State of Colorado have been in protracted litigation for five years over state versus 
federal control and oversight of environmental cleanup at Rocky Mountain Arsenal. While cleanup continues at 
the Arsenal (almost $400 million to date), the litigation process causes delay, confusion and increased transactions 
costs. 
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CHAPTER 1: LAND USE AND TRANSFER 

OVERVIEW 

Any sale, lease, or other transfer of real estate property owned by the United States must 
comply with the Federal Property and Administrative Services Act (FPASA). {Appendix F 
provides an overview of Federal Property Management laws and regulations). A variety of other 
laws and regulations also affect the transfer of real property on military bases to be closed or 
realigned. Section 120(h) of CERCLA, for example, applies in cases where any hazardous 
substance was stored for one year or more, known to have been released, or disposed of, and 
Section 204{c) of the Base Closure Act {P.L. 100-526) specifically makes applicable the National 
Environmental Policy Act {NEPA) to the actual closure or realignment of a facility and the 
transfer of its functions to another military installation. Other statutes impose procedural 
requirements. Title 10 of the United States Code, Section 2668(a), for example, authorizes the 
Secretary of a Military Department to grant easements for roads, oil pipelines, utility 
substations, and any other purpose that he considers advisable. 

The Task Force noted that the commercial or industrial potential of facilities on many 
bases and the interest of state and local communities in the rapid creation of new jobs to replace 
those lost as base activities wind down often make it desirable to lease or otherwise permit use 
of such facilities to non-military users before a base is closed. In cases where the facility is 
within an "area of concern" needing either investigation to determine the need for environmental 
restoration or actual restoration, the Task Force recognized that, where necessary, restrictions 
must be placed on non-military use so as to protect the health and safety of the users and to 
ensure that such use does not interfere with ongoing investigation or cleanup. Differing 
limitations on interim use may be appropriate during different phases of investigation and 
restoration. 

The Task Force considered three types of areas on closing bases. First, there will be 
areas within a base that are not subject to Section 120(h)(3) of CERCLA because no hazardous 
substance was stored for one year or more, known to have been released, or disposed of there. 
This report refers to these areas as "uncontaminated." 
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Second, there will be areas on which hazardous substances were stored for one year or 
. more, known to have been released or disposed of, and where all necessary. remedial action has 
been taken for any hazardous substance remaining on the property. This report refers to these 
areas as "cleaned-up contaminated land," or as land that can be transferred by deed with any 
appropriate covenants under Section 120(h)(3). 

Third, there will be areas on which hazardous substances were stored for one year or 
more, are known to have been released, or disposed, of and where cleanup is or will be 
ongoing. For some of these areas, the regulatory agencies and DoD may determine that certain 
non-military uses of the area will not interfere with the ongoing or future cleanup efforts and 

·will not present health or safety risks to the users. This report refers to these as "contaminated 
land, • or areas where interim cleanup has occurred or is ongoing; the use of such areas will be 
referred to as interim or short-term use, or use during cleanup. 

The procedures for determining interim and final cleanup standards for contaminated land 
may vary, depending on whether the cleanup is conducted under CERCLA, RCRA, or another 
statute. However, CERCLA Section 12l(d)(2) incorporates cleanup standards from other 
applicable federal law, and state law that is more stringent than relevant federal standards, if the 
other standards are legally applicable to the hazardous substance or relevant and appropriate 
under the circumstances. (The standards are known as "ARARs"). ln addition, the procedures 
·for determining appropriate short- and long-term uses of the affected land may vary, depending 
on whether the cleanup is conducted under CERCLA, RCRA, or another statute. Whether long
term land uses may determine cleanup standards is highly controversial, and in some 
circumstances may be inconsistent with current law. In order to ensure compliance with 
applicable law, maintain public confidence, and avoid the potential for future liability, DoD 
should plan on full compliance with all ARARs in accordance with Section 121 of CERCLA. 

Since contamination on many bases ranges from widespread areas to relatively small, 
discrete areas, the Task Force examined the option of transferring the uncontaminated areas as 
separate parcels, with DoD retaining the contaminated areas until remedial action is completed. 
It also considered how to define a contaminated area, particularly where the location and extent 
(i.e., size, direction of flow, and speed of the plume) of groundwater contamination are 
unknown, making it difficult to determine precisely the boundaries of a contaminated area before 
the cleanup is completed. The Task Force also explored the circumstances under which DoD 
might transfer an uncontaminated surface above contaminated groundwater or a surface above 
contaminated groundwater for which surface remediation has been completed. The Task Force 
also noted that prospects for defining and transferring uncontaminated areas are complicated by 
the potential that activities during the remedial design and remedial action phases (RD/RA) of 
a cleanup under CERCLA could reveal that contamination extends to an area that had already 
been transferred. 
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While acknowledging the advantage of allowing interim use of certain land and facilities 
needing remedial action, the Task Force· recognized that limitations on use may be appropriate. 
These might include prohibitions on such activities as well-drilling or other subsurface activity. 
Alternatively, DoD might retain a right of entry for monitoring or place other restrictions on 
parcels where use has been transferred by lease, license, or other means. The Task Force noted 
that implementation of such restrictions is critical to the protection of public health and safety, 
the success of the cleanup, and the resolution of future conflicts between DoD and its lessees 
or licensees. The Task Force also recognized that the ultimate goal is completed implementation 
of the approved remedy. In addition, the U.S; Government retains obligation to take any further 
cleanup action found to be necessary. 

Restrictions on use of cleaned-up contaminated land may also be necessary to protect the 
integrity of the remedial action, particularly where hazardous substances remain on the property. 
For example, where the remedy includes an impermeable cap over a landfill or other site where 
hazardous substances are buried, DoD should preclude uses that could cause the cap to be 
penetrated. The Task Force recommended that restrictions on use should be made a part of a 
final order of the administrative agency or court having jurisdiction over hazardous substances 
on the site. Restrictions should also be made a part of the transfer document or deed and "run 
with the land," so that later owners cannot extinguish or ignore them. On the negative side, the 
Task Force noted that such restrictions may decrease the marketability of the land, making it 

.~ more difficult to obtain purchasers and lenders. The Task Force recognized that market factors, 
coupled with the contamination-related impediments to transfer, may further decrease demand 
for the land and facilities on closing bases. 

The Task Force observed that potential liability under Sections 106 and 107 of CERCLA 
raises impediments to transfer. Transferees (including lessees) of property from DoD could be 
considered "owners or operators" of a CERCLA site and therefore liable for the costs of cleanup 
at the site. In the case of Pease Air Force Base in New Hampshire, this problem was resolved 
by federal legislation indemnifying the State of New Hampshire and lenders for any liability 
associated with releases caused by the Air Force. 

UNCONTANUNATEDLAND 

The Task Force found that uncontaminated parcels of land or facilities can be leased, 
sold, or otherwise transferred to non-military users before all cleanup activities on the base have 
been completed consistent with the letter and intent of Section 120(h)(3) of CERCLA, which 
does not clearly prohibit such transfers. The phrases "any real property owned by the United 
States on which any hazardous substance [was stored, released, or disposed of)" and "the 
transfer of such property" in Section 120(h) have been subject to scrutiny. Military bases 
typically cover thousands of acres, but on many bases hazardous substances were stored, 
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released or disposed of only in specific areas, leaving large sections uncontaminated. Property 
Iaw:provides that a parcel of land may be subdivided and the subdivided portion transferred by 
its owner, creating a new parcel of real property. Thus the Task Force concluded that an 
uncontaminated portion of a base can be considered real property on which no hazardous 
substances have been stored, released, or disposed of, and to which Section 120(h)(3) therefore 
does not apply. 

In order to ensure compliance with Section 120(h)(3), the Task Force found that 
uncontaminated areas must be narrowly defined. In its deliberations, the Task Force limited 
"uncontaminated parcels" to areas with neither contamination nor likelihood of contamination 
of the surface or the subsurface, including the groundwater. The Task Force also found that 
DoD does not have specific criteria for deciding that an area is uncontaminated. DoD, EPA, 
and state regulatory agencies should develop a process, including criteria, for determining that 
an area is not contaminated. This process should at a minimum include a complete check of all 
records, including aerial photographs and records of past DoD and non-DoD uses of the area, 
to determine whether activities likely to result in storage, disposal or release of hazardous 
substances were conducted in the area; an investigation of the subsurface sufficient to ascertain · 
that the groundwater is not currently contaminated by hazardous substances and that no plume 
of contamination is likely to reach the area; a determination that there is no reason to suspect 
that any hazardous substance has been or will be released as a result of any DoD or non-DoD 

···activities, including cleanups of other sites; ·and adequate opportunity for early public 
participation and input. s In developing this process DoD, EPA, and the states should investigate 
practices and criteria being developed and used in the private sector for determining, and 
assuring buyers and lenders, that land is not contaminated. 9 The process should include sound 

'The Task Force recognized that this requirement for public involvement may be fulfilled tb.rough the NEPA 
process. 

"DoD, EPA and the states may consider requiring a separate document, called a "Clean Parcel Assessment 
Document. • . In order to prepare such a document and make a determination whether a certain parcel of base 
property constitutes "uncontaminated land", DoD would need to conduct a preliminary assessment/site inspection 
or similar investigation of the parcel. A field sampling plan may be required. DoD would also be required to 
gather existing data, studies, surveys, and other documents that would help substantiate that the parcel is 
uncontaminated. The contents of the "Clean Parcel Assessment Document" would include the following: 

(a) Results of the preliminary assessment, including historical records search, historical aerial pbotos, 
interviews with employees, and site inspection report noting any sewer lines, drainage ditches, runoff patterns, etc. 

(b) Discussion of status of adjacent and nearby property, and potential fur migration of contamination 
from adjacent or nearby property onto the subject parcel. 

(c) Results of sampling designed to document that contamination is not present. 
(d) Any proposed reuse plan identifying time frames for such reuse and, if possible, potential buyers 

or tenants of the parcel. 
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parameters to make the determination that a parcel is not contaminated. A buffer :rone between 
. uncontaminated parcels being transferred and· any contaminated area, or other methods, should 
normally be used to ensure that no contamination will reach the transferred land. 

The Task Force found that transferring uncontaminated parcels of a closing base, with 
appropriate safeguards to prevent interference with the cleanup of contaminated parcels, will 
speed the process of establishing non-military uses of the land and therefore constitutes an 
appropriate method of accomplishing reuse. Such transfers will not contravene the policies 
underlying Section l20(h)(3) if sound or definitive criteria are used for determining that no 
hazardous substances were stored, disposed of, released on, or are likely to migrate to a 
particular parcel,' and that the transfer is otherwise consistent with the statutory policy of 
protecting human health and the environment and facilitating the cleanup of sites containing 
hazardous substances. 

Protections for Natural Areas 

Noting that certain property on closing bases has significant ecological, scenic, historical, 
or recreational value, the Task Force recognized that DoD may wish to restrict--and, in some 
cases, may be required to restrict--specific uses of the property incompatible with the protection 
of the property's special features. Existing federal law authorizes DoD, in cooperation with the 
GsA;- to protect property with significant natural-or historic value through a variety of methods. 
These authorities and methOds are summarized in Appendix G, and the Task Force recommends 
their use in appropriate situations. 

CONTAN.UNATEDLAND 

The Task Force found that DoD may transfer by deed, without violating Section 
120(h)(3) of CERCLA, any surplus real property on bases to be closed or realigned only where 
all necessary remedial action, as determined according to criteria established in accordance with 
CERCLA and applicable state law has been taken. Section 120(h)(3) prohibits the transfer by 
deed of ownership of DoD property meeting the conditions of Section 120(h)(3) on which 
necessary remedial action has not yet been taken. The provision, however, does not appear to 

(e) Recommended requirements for land use restrictions, rigbt of access by regulatory agencies for 
monitoring purposes, and otber requirements wbicb address EPA's and swes' concerns. 

(f) Executive summary explaining the Document's conclusions for public review. 

Finally, public notification and participation is required to complete tbe process for determining whether 
a certain parcel of base property is considered •uncontaminated• for the purpose of redevelopment and reuse. 
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restrict transfers by contractual arrangements such as leases, options, licenses, and installment 
·sales contracts, which allow some beneficial use of contaminated property by a party other than 
the fee simple owner without execution of deeds. 

Section 120(h)(3) of CERCLA also does not restrict transfers of real property interests 
between federal agencies or departments. Thus, the Task Force concluded that DoD may 
transfer ownership of real property on which hazardous substances were stored, disposed of, or 
released, or interests therein, to another federal agency as long as the transferring agency and 
DoD make arrangements that ensure that remedial action is completed. 

· Often the land parcels and facilities most in demand for civilian use and development are 
those used for vehicle repair and maintenance, flight operations, and other activities of an 
industrial nature. Although these activities often result in contamination that must be 
remediated, cleaning up the surface contamination, which can be accomplished in a relatively 
short time, can render many areas safe for uses similar to the military use of the area. The Task 
Force therefore concluded that in appropriate situations DoD should proceed expeditiously with 
cleanups that render areas in demand for reuse suitable for particular specified uses. However, 
the Task Force emphasized that partial or interim cleanups will not be substitutes for, or result 
in the delay of a complete cleanup in accordance with applicable standards. Likewise, such 
measures should not be allowed if they will result in exposure to hazardous substances that may 

:· , ... 'Significantly increase the risk of ·harm to human ·health and the environment . 

Use During Cleanup 

Criteria for Allowable Use. The Task Force concluded that in certain circumstances 
parcels of contaminated land or facilities on a closing base can be leased or otherwise made 
available to non-federal users before cleanup activities at all contaminated sites on the base have 
been completed without compromising the apparent policies underlying Section 120(h)(3) of 
CERCLA. An example of such circumstances would exist where soil contamination has been 
remediated in accordance with applicable standards, and the residual groundwater contamination 

··.poses no significantly increased threat to human health. The Task Force determined that DoD, 
EPA, and state regulatory agencies need to develop criteria for determining when the proper 
circumstances exist. The criteria should include at a minimum: 

1. The transfer and subsequent use will not significantly increase the risk of harm 
to human health and the environment. 

2. The use of the facility after transfer will not impede the cleanup process. 
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3. Site conditions and cleanup activities will not present a significant risk of harm 
to users of the facility. 

4. The cleanup process will be completed expeditiously and in accordance with all 
applicable standards. 

5. DoD retains the responsibility for any long-term operation and maintenance of the 
remedial action and for any necessary removal or remedial action identified in the 
future, to the extent that DoD is responsible for any such release of hazardous 
substance, pollutants or contaminants which may have given rise to the required 
removal or remedial action. 

Also, state and local governments and the public must be adequately notified. As a 
recommendation, the Task Force agreed ihat it may be necessary and appropriate for DoD to 
indemnify subsequent purchasers and other appropriate parties (e.g., states, lending institutions, 
etc.) for any cause of action arising out of DoD's use of the property. The Congress may wish 
to consider amending federal law to authorize such agreements. 

On a critical related point, the Task Force concluded that DoD, EPA, and state 
regulatory agencies must in appropriate cases restrict changes from the planned land use on such 

·areas. ·DoD should design legally enforceable restrictions or conditions to ensure that future land 
use is compatible with the existing level of contamination and will not impede cleanup activities. 
These restrictions or conditions ·should be flexible, and should relate to planned land uses and 
cleanup activities. Rather than absolute bans on particular land uses, the restrictions or 
conditions should allow new uses, consistent with state and federal law as well as ongoing and 
future cleanup. 

Leasing Alternatives. Assuming that contaminated property is determined to be safe for 
certain uses, either before or after cleanup actions are taken, DoD could lease the property 
subject to covenants that (a) expressly prohibit uses incompatible with the condition of the 

·property, (b) expressly prohibit uses that would impede cleanup activities, (c) ensure that 
existing site conditions and cleanup activities will not present a significantly increased risk of 
harm to users, and (d) reserve the right of DoD and other appropriate federal and state agencies 
and their designees to enter the property in order to complete the remedial action. Such land 
use restrictions are not intended to reduce DoD's obligation to take permanent remedial action 
as required by Section 121 of CERCLA. Furthermore, DoD should not allow any use under 
a lease that would be harmful to human health or the environment. 

Leasing also may be the preferable option for uncontaminated parcels in areas where the 
nature and location of contamination make subdivision or other delineation into contaminated and 
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uncontaminated lots imprudent or impracticaL Leasing of uncontaminated areas also might be 
- advisable ~:Vhere remedial action on adjacent or nearby contaminated areas is ongoing .. Although 

DoD probably could reserve easements permitting access for purposes of remedial action on 
adjacent parcels for itself and its designees in the deeds of transfer for uncontaminated areas, 
leasing might be a better alternative. Leases would not convey the same degree of rights to the 
uncontaminated property as transfers of fee simple ownership (thereby retaining greater DoD 
control), could be written for a definite term or be terminable at will, and could be written to 
be more attractive to the third party because there would be less risk using the property than 
with fee simple ownership. 

In certain cases, DoD may want to issue a license for a limited use of base real property 
for a specific purpose, rather than a lease. Licenses or permits are generally revocable at will 
of the licensor, although the rule may be different where money is spent with respect to the 
license by the licensee. In the case of leases, licenses, or permits, DoD should not indemnify 
lessees, licensees, or permittees for their actions. 

Lease-Related ReQuirements and Limitations. In general, DoD may only lease property 
that is: (1) under the control of DoD; (2) not currently needed for public use; and (3) not excess 
property as defined by Section 472 of Title 40, U.S. Code.10 A limited exception to the 
general prohibition against leasing excess property exists for real property and associated 

·personal property determined to be excess as the result of base closure or realignment where: 
(1) the Secretary of the Service controlling the property determines that such action would 
facilitate state or local economic adjustment efforts, and (2) the Administrator of General 
Services concurs. 11 Such leases are subject to specific limitations, including requirements that 
a term not exceed five years and the right for DoD to revoke the lease at will, unless a longer 
term or omission of the right to revoke promotes the national defense or is in the public interest. 

In addition to the legal restrictions on leases of U.S. Government property, other factors 
specifically limit the utility of leases of contaminated property. Third parties may be reluctant 
to enter into ground leases for periods less than 20 years because they would not be able to 

.. recover or sufficiently benefit from the cost of buildings and otherimprovements to the property. 
A similar concern would arise with respect to leases of improved lots unless the lessee did not 
wish to make any significant building improvements or additions on the property. In certain 
circumstances a long-term lease may be characterized as a sale for tax or other purposes, thus 
decreasing its desirability. 

1010 U.S.C. § 2667(a). 

11 10 u.s.c. 2667(f). 
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Alternative Purchase Options Arrangements. · The Task Force considered alternative 
-.purchase agreements and deferred making a decision, -based on GSA guidance. - GSA, in 
conjunction with the Department of Justice, is now reviewing these arrangements. 

Installment and Other Executory Contracts. An installment sales contract might prove 
to be useful for transferring beneficial ownership and the right to use contaminated DoD 
property prior to the taking of remedial action in cenain limited circumstances. The Task Force 
concluded that such an arrangement would not violate the mandates of Section 120(h)(3) of 
CERCLA, assuming that no deed is executed and legal title is not transferred until the final 
payment is made, conditioned upon completion of the remedial action. Although an installment 
contract might not ,violate Section l20(h)(3), it raises a number of other practical and legal 
concerns with respect to most contaminated property, particularly where any significant length 
of time is expected to pass between execution of the contract and completion of remedial action. 
These concerns involve the requirements of the FPASA and regulations thereunder. Examples 
include potentially adverse tax consequences, the determination of compensation for use of the 
property or the money owed if remedial action is not completed on time and the closing is 
delayed, and budgetary and accounting complications. Nevertheless, an installment sales 
contract might be useful in cenain circumstances, such as where remedial action was almost 
completed but the potential purchaser needed to occupy the premises immediately and an interim 
lease of the property was not possible or desirable. 

Transfer 

As previously noted, the land and facilities on closing bases most attractive to new non
federal users are often those used for industrial activities by the military and therefore likely to 
be contaminated. Although surface and other interim cleanup measures can render contaminated 
land and facilities suitable for cenain uses, particularly industrial uses, frnal cleanup of 
groundwater contamination, for example, may take decades. 

Section l20(h)(3) of CERCLA requires DoD to include in any deed transferring land 
-· contaminated by hazardous substances a covenant warranting that all remedial action necessary 

to protect human health and the environment has been taken before the date of transfer and that 
the government will take any additional remedial action found to be necessary after the date of 
transfer. In addition, Section l20(h)(l) of CERCLA requires DoD to include a notice in any 
contract for the sale or other transfer of real property on which any hazardous substance was 
stored, released, or disposed of. The notice must include the type and quantity of the hazardous 
substance and when the storage, release, or disposal took place. 

The Task Force found that where remedial action that renders the land safe for, and 
compatible with, a particular industrial or other approved land use has been taken, the transfer 
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of use of the land to the new non'-military user may be in the public interest. Section 120(h)(3) 
of CERCLA could prevent the final transfer of fee simple ownership · of many parcels of 
contaminated land for decades if groundwater remediation is needed. The Task Force discussed 
the merits of transferring certain contaminated parcels before all necessary remedial action was 
completed, focussing on parcels where surface remediation is complete but where groundwater 
remediation through pump-and-treat methods will continue for decades. The Task Force 
concluded that this issue needs to be resolved, but recognized that a defmitive interpretation of 
the phase "all remedial action ... has been taken before the date of such transfer" may not be 

· possible unless the courts or the Congress resolve the issue. The Task Force concluded that 
· having the remedial action in place may protect human health and the environment provided that 
transfer documents ensure that the cleanup prcicess will be completed by the responsible agency 
expeditiously and in accordance with all applicable standards. 12 In many instances, leases may 
not be the most appropriate method of transferring use of land that has been cleaned up to 
standards compatible with the approved use. Innovative methods of transferring property that 
do not violate the provisions of Section 120(h)(3) of CERCLA, such as the installment sales 
contracts discussed above, should be studied to determine their utility for expediting reuse of 
lands on closing bases without compromising the ultimate cleanup. Such transfers should be 
limited to parcels where cleanup actions have been taken that made the area compatible with and 
safe for the approved land use. In addition, the Task Force concluded that DoD will need to 
restrict changes from the approved land use, as discussed above with respect to leases. 

In order to preserve the ability to comply with Section 120 of CERCLA, DoD may need 
to reserve easements in deeds conveying ownership of contaminated property following 
completion of remedial action to provide the United States Government and its designees with 
the right of access to the property for the purpose of conducting any additional remedial action 
found to be necessary after the date of the transfer. 

Similarly, DoD may need to reserve easements in the deeds conveying the ownership of 
uncontaminated property adjacent to contaminated parcels. Such easements should be obtained 
where access to the transferred property is necessary to complete remedial action on nearby 
property or where such access is likely to be necessary if additional contamination is found in 
the future~ The nature of the easements to be reserved will depend in large part upon site
specific circumstances and the local law applicable to easements, which varies substantially from 
jurisdiction to jurisdiction. 

Zoning by local government, in conjunction with other restrictions on land uses, can 
effectively prevent changes in land use that would be incompatible with remedial actions taken 

12EPA, in consultation with states, DoD, and other appropriate agencies, is considering whether this issue can 
be resolved short of court or Congressional action. 
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on closing bases. As discussed in Appendix F (Federal Property Management Laws .and 
Regulations), local governments must be given the opportunity to zone the property. For 

. example, where interim remedial action has rendered the land suitable for an industrial land use, 
then a zoning classification that restricts the use of that parcel to industrial uses would preclude 
most changes in land use that would be incompatible with the levels of cleanup attained by the 
interim action, such as a change to residential use. Where DoD retains the deed, the lease or 
other transfer document should include conditions requiring the user to comply with local 
zoning. A rezoning or special use permit hearing would provide a public forum to consider 
whether a proposed change in land use would be compatible with the existing status of 
remediation. This protective function of zoning would be most effective if the initial zoning 
were done in Consultation with DoD and the appropriate environmental regulatory agencies and 
with full knowledge of the contamination present and the remedial actions taken on the subject 
land. Because zoning designations and restrictions are subject to change, protection of public 
health and safety will normally require other types of land use restrictions in addition to zoning 
controls. 

NPL SITE DESCRIPTIONS 

After focusing on whether parcels on bases listed on the NPL would be difficult to 
transfer to non-military users, the Task Force concluded that the NPL listing status of a parcel 
is not relevant to whether the parcel can be transferred under Section 120(h)(3) of CERCLA. 
However, the listing of a base on the NPL can pose a problem for base closure and reuse 
because of the likely concerns of potential purchasers and lending institutions when they consider 
investing in property on the NPL. 

The Task Force heard in EPA testimony that the extent of an NPL site is determined by 
the extent of the release or releases at the installation, and that the actual extent of the "site" thus 
becomes known only during the course of the studies that follow NPL listing. At the time of 
listing, a more general description (e.g., "Pease Air Force Base") is used to identify the area 
that will undergo further study. Based on EPA testimony, the Task Force inferred that the 
process of defining NPL sites is the same for federal and non-federal facilities. 

The Task Force recognized that, in listing sites on the NPL, EPA often attempts to 
ensure that the site is identified in such a way as to include all areas of known or likely 
contamination. However, the military installations included in their entirety on the NPL are 
different from most private NPL sites because of their size, often comparable to small cities and 
covering thousands of acres. As a result, when an entire installation is listed, large areas of 
uncontaminated land are often treated, at least initially, as part of the "site". 
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.. To the extent that the relevant information is available at the time of listing on the NPL, 
the Task Force recommends that EPA describe newly listed federal facility sites using the source 
and extent of contamination as the guiding principle, and the Task Force also recommends that 
EPA reconsider the descriptions of military installations that are on the NPL. The Task Force 
observed that EPA's ability to describe the contaminated portions of installations will be 
enhanced if DoD provides comprehensive Preliminary Assessment/Site Investigation (PA/SI) 
information for listing purposes. 

FINDINGS AND RECOMMENDATIONS 

Transfer or Uncontaminated Pal'('els 

DoD, EPA, state environmental regulatory agencies, and other appropriate federal and 
state agencies, should develop a process, including sound criteria, for determining whether or 
not parcels of land on a closing base are contaminated or likely to become contaminated by 
hazardous substances. DoD should then apply those criteria in transferring uncontaminated 
parcels of closing bases. Parcels that meet such criteria should be considered for expeditious 
transfer to non-federal users to facilitate beneficial reuse of the closing base. To expedite base 
closure and the transfer of property to other uses and users, DoD, EPA, and state regulatory 
agencies should, as soon as practicable after .the criteria are developed, define the boundaries 
of areas that are not contaminated or likely to become contaminated using legal descriptions. 
This would facilitate the transfer of uncontaminated areas to other uses and avoid delays in 
transferring such parcels. A buffer zone between uncontaminated parcels being transferred and 
any contaminated area, or other methods, should be used to ensure that no contamination reaches 
the transferred land. State and municipal laws regarding subdivision of property should be 
studied as part of the land use planning process for each base to determine their applicability and 
impact on the alternatives being considered. 

Protecting Natural and Historic Areas 

In consultation with appropriate federal and state agencies, DoD should develop criteria 
for identifying parcels of land on closing bases that contain important ecological, scenic, 
recreational, or other natural or historic features the preservation of which would be in the 
public interest. The Task Force recommends that existing criteria be used where available. 
Protection of natural and historic areas should also be included in the NEPA documentation for 
closing bases. DoD should consider the use of conservation easements, restrictive covenants, 
transferrable development rights, and other techniques to preserve such natural or historic areas 
as part of the process of transferring property on closing bases to non-military use and control. 
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Non-Federal Use of Contaminated Parcels 

The Task Force found that the end point of cleanup on closing bases must be the 
completed implementation of the approved remedy. In addition, the U.S, Government retains 
the obligation to take any further cleanup action found to be necessary. 

DoD, EPA, and state environmental regulatory agencies should develop criteria for 
determining the circumstances where a contaminated parcel of land can be leased or otherwise 
be returned to beneficial use by non-federal users before all cleanup activities on the parcel have 
been completed. The criteria should include at a minimum: 

I. The transfer and subsequent use will not significantly increase the risk of harm 
to human health and the environment. 

2. The use of the facility after transfer will not impede the cleanup process. 

3. Site conditions and cleanup activities will not present a significant risk of harm 
to users of the facility. 

4. The cleanup process will be completed expeditiously and in accordance with all 
applicable standards. 

5. DoD retains the responsibility for any long-term operation and maintenance of the 
remedial action and for any necessary removal or remedial action identified in the 
future, to the extent that DoD is responsible for any such release of hazardous 
substance, pollutants or contaminants which may have given rise to the required 
removal or remedial action. 

Also, state and local governments and the public must be adequately notified. 

DoD should incorporate the criteria into guidance, train the appropriate personnel in the 
·. application of the criteria, and apply those criteria in leasing, licensing or granting permits for 

non-federal users of parcels on closing bases. In doing so DoD should consider the criteria and 
practices used in the private sector. DoD should design legal! y enforceable restrictions on 
changes in the land use to ensure that future land use of the parcel is compatible with the 
existing level of contamination and will not impede cleanup activities. The restrictions should 
allow new land uses that are consistent with state and federal law as well as with ongoing and 
future cleanup. 
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DoD and the regulatory agencies should cooperate with local governments as they apply 
- their zoning regulations to base lands, providing zoning officials with full and usable information 

about the contamination, remedial actions taken and planned for the closing base, and 
recommendations for land uses, compatible and incompatible with the remedial actions. 

As a recommendation, the Task Force agreed that it may be necessary and appropriate 
for DoD to indemnify subsequent purchasers and other appropriate parties (e.g., states, lending 
institutions, etc.) for any cause of action arising out of DoD's use of the property. The 
Congress may wish to consider amending federnl law to authorize such agreements. 

Descriptions of Federal Facility NPL Sites 

To the extent that the relevant information is available at the time of listing on the NPL, 
EPA should describe newly listed federnl facility sites using the source and extent of 
contamination as the guiding principle, and EPA should also reconsider the descriptions of 
military installations that are on the NPL. 
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CHAPTER 2: CLEANUP PROCESS 

The Task Force examined how cleanup requirements under RCRA and CERCLA and 
·>-procedural requirements under NEPA could best .be expedited and integrated without changing 

existing law. In addition, the Base Closure Act applies NEPA to certain aspects of base closure 
relating to disposal and reuse of property. The Task Force explored ways to consolidate 
duplicative requirements of the various statutes and other ways of expediting the process. 

MAKING RCRA AND CERCLA PROCESSES SIMILAR 

The roles and responsibilities of state environmental regulatory agencies and EPA vary 
depending on whether a closing base is on the NPL or not; whether facilities on the base have 

· TSDF status or not; and, if it is a TSDF, whether the RCRA/HSW A corrective action program 
is federal or state. The Task Force found that each of these situations has an impact on the 
cleanup process and each provides distinct opportunities for consolidating and streamlining the 
cleanup process. In particular, procedures for determining the cleanup standards for an NPL 
site are likely to differ from procedures for determining the cleanup standards for a TSDF 
regulated by a state that has received RCRA corrective action authorization from EPA. 
Similarly, the procedures for implementing a remedial action at an NPL site differ from the 
procedures for carrying out a corrective action at a TSDF in a state that has a fully authorized 
RCRA/HSWA hazardous waste regulatory program. Moreover, the procedures for determining 
and implementing cleanup decisions at sites which are neither on the NPL nor regulated under 
RCRA may differ from both of these systems. 

Section 121 of CERCLA is the primary statutory authority for determining cleanup 
standards at all NPL sites. Section 121 describes the process and criteria for choosing the 
remedy and requires that it protect human health and the environment. It also provides that 
more stringent state standards may apply in determining the proper level of cleanup if they are 
legally applicable or relevant and appropriate. Procedures for choosing the remedy, along with 
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detailed rules governing responses to releases of hazardous substances, are contained in the 
National Contingency Plan (NCP).a 

As already noted, Section 120 of CERCLA specifically addresses the responsibilities of 
federal agencies for cleanup of hazardous substances. Section 120(a) requires federally owned 
facilities to comply with CERCLA to the same extent as nongovernmental entities. Section 
120(e)(2) mandates a significant EPA role in remedy selection for federal sites that are listed on 
the NPL. The section directs the federal agency concerned to enter into an Interagency 
Agreement (lAG) with EPA for the "expeditious completion ... of all necessary remedial 
action • at the facility. Executive Order 12580 allocates the President's CERCLA responsibilities 

- among the federal agencies and specifies procedures to be followed by the various federal 
agencies prior to the selection of the remedy.'4 

For federal sites not on the NPL, Section 120(a)(4) of CERCLA mandates that state laws 
concerning response actions apply. Arguably, all of the procedures contained in the NCP may 
apply even to federal sites not on the NPL. 

Section 120(i) of CERCLA states that nothing in Section 120 "shall affect or impair the 
obligation of any department, agency, or instrumentality of the United States to comply with any 
requirement of [RCRAJ (including corrective action requirements)." Section 120(i) states only 
that RCRA requirements apply general! y to federal facilities; it does not specify the manner in 
which these requirements will apply through the CERCLA ARAR process. 

Cleanup Standards: The Task Force considered whether the differences in practices, 
policies, and procedures for determining cleanup standards under CERCLA, RCRA, and other 
applicable federal and state laws could be minimized. Section 3004(u) of RCRA requires all 
TSDFs seeking permits to take corrective action for all releases of hazardous waste or 
constituents from any solid waste management unit at the facility. That section does not specify 
any criteria for determining when corrective action has been successful. Section 3004(v) of 
RCRA requires facility owners and operators to take corrective action beyond the facility 

. boundaries where necessary to "protect human health and the environment," except in limited 
circumstances. In the absence of a corrective action rule the states are without promulgated 
guidance on how to implement corrective action. Many states authorized by EPA to issue 
RCRA permits and administer the corrective action program have simply adopted EPA's rules 
as their own and are thus determining RCRA cleanup standards on a case-by-case basis. The 
states and EPA also set specific cleanup standards for remedial actions under CERCLA on a 

"40 CFR Part 300. 

''Executive Order 12580, §10, 52 Fed. &g. 2923, 2928 (1987), 
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·' case-by-case basis, but these standards must meet the general standards and criteria, including 
protecting human health and the environment, set out in Section 121 of CERCLA and in the 
NCP. In order to minimize the differences in determining cleanup standards, the Task Force 
recommends that EPA, to the extent possible, recognizing that RCRA cleanups are undertaken 
in the context of permits and CERCLA cleanups are not, promulgate regulations that make the 
cleanup standards under RCRA and CERCLA consistent. 1 ~ 

Cleanup Execution: The Task Force also considered whether differences in executing 
-cleanups under RCRA, CERCLA, and other Jaws could be minimized. As is the case with 
·setting cleanup standards, Sections 3004(u) and (v) of RCRA do not specify procedures for 
·executing corrective action. Because EPA has not yet promulgated a final rule implementing 
the corrective action provisions of these sections, EPA and state procedures for executing 
corrective actions under RCRA are currently established on a case-by-case basis. The NCP 
contains general procedures for executing cleanups under CERCLA that allow each site to be 
treated individually. In order to minimize the differences in cleaning up sites, the Task Force 
recommends that, to the extent possible, EPA promulgate regulations that make the procedures 
for executing cleanups under RCRA and CERCLA consistent. 

FFAs May Need to be Amended: There may be a need to amend Federal Facility 
Agreements (FFAs) or similar cleanup agreements between the regulatory agencies and DoD as 

- --soon as possible to address base closure related issues, because these agreements were negotiated 
and finalized before transfer and reuse of base property became an issue. The Task Force 
believed that these FFAs may need to be amended to resolve the potentially conflicting cleanup 
schedules, priorities, and policies created by base closure. 

GENERIC CLEANUPS 

DoD has traditionally studied and selected remedies for sites under the jurisdiction of 
CERCLA on a case-by-case basis, treating each site as if it were the first time DoD had 

.encountered contamination. The NCP and the EPA guidance create only an extremely broad 
framework for the Remedial Investigation/Feasibility Study (RI/FS) and for the remedy selection 
process for Superfund sites, and the NCP framework does not dictate anything more specific 
than a detailed and in-depth study for each Superfund site on a case-by-case basis. Such a study, 
however, may not be the best use of limited resources. 

"See also. Memorandum from Don Clay, Assistant Administrator, Office of Solid Waste and Emergency 
Response, USEPA, Requirements for Cleanup of Final NPL Sites under RCRA, (June 11, 1990). 
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EPA has been examining ways to accelerate the rate of cleanups at Superfund sites. One 
of the options under consideration is to standardize the remedial planning and remedy selection 
process, as far as possible, given the variety of site conditions. This option could involve the 
development of regulations, standards and guidelines. It is expected that this option, if 
implemented, could yield significant long-term benefits through efficiencies of standardization. 
However, the Task Force also noted that federal facilities provide an important opportunity to 
develop innovative technology and concluded that this factor should be part of the remedy 
selection process. 

The Task Force considered whether the process of determining cleanup standards could 
be ·expedited through the use ·of standard or generic responses to recurring types of 
contamination, although it recognized that environmental restoration must be tailored to the 
specific circumstances of each site, including the types and sources of contamination. 
Nevertheless, some types of contamination, such as petroleum spills, are common to many sites, 
and experience has demonstrated that certain cleanup actions are effective for those types of 
problems. Once it is demonstrated that the contamination is an unexceptional case of a common 
problem for which there is a standard, effective remedy, consideration of alternatives should 
focus on evaluating the proven alternatives and their adaptation to the specific site. 

Two recent attempts to develop generic approaches to cleanup studies, one by EPA and 
•one by the Minnesota Pollution Control Agency, are described in Appendix H. The Task Force 
· found that these two efforts are promising approaches to streamlining the process of cleaning up 

hazardous substances. 

The Task Force also found that DoD could expedite cleanup of contamination in some 
circumstances by using procedures and standards appropriate to the source and extent of 
contamination. For example, leaking underground storage tanks (UST) are common sources of 
contamination on closing bases. As with privately owned leaking tanks, leaking USTs on closing 
bases should be cleaned up in accordance with the rules promulgated under Subtitle I of RCRA. 
As another example, EPA often uses removal actions authorized by CERCLA, which are 
generally surface cleanups limited in scope and duration, to clean up sources of contamination 
such as leaking barrels containing hazardous substances. The Task Force recommends that DoD 
also use removal actions in appropriate situations. 

COMBINING NEPA, CLEANUP STUDIES, AND LAND USE PLANNING 

Although land use planning, environmental impact analysis, and remedial investigation 
at closing bases all serve different specific purposes, and require different types of information, 
their shared purpose is to inform decision-makers. In many instances the information developed 
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for one of the studies will also be useful in the others. Coordinating and conducting them 
contemporaneously can improve the potential for such cost-saving cross-fertilization. In 
particular, the Task Force found 'that the NEPA scoping process can be used in the early stages 
of planning for base closure on an installation-wide basis to determine when and where 
coordinated studies would be appropriate. The Task Force recommends that DoD use the NEP A 
scoping, tiering, and review processes to ensure that the environmental impact analysis is 
appropriate to the action under consideration and to improve the land use planning and RI/FS 
processes. 

'FINDINGS AND RECOMMENDATIONS 

Integration of RCRA and CERCLA 

The Task Force found that the potential exists to consolidate and streamline the 
practices, policies and procedures of EPA and the state environmental regulatory agencies by 
promulgating regulations implementing RCRA/HSW A corrective action authority that are 
consistent with CERCLA. In order to streamline procedures for the purposes of expediting the 
environmental restoration of military bases, the Task Force believes that EPA needs to consider 
integrating the CERCLA cleanup process with the RCRA requirements. Integration of CERCLA 
cleanup process and RCRA substantive requirements should be done by agreement between the 
regulatory agencies and DoD. In addition, EPA should promulgate a fmal corrective action rule 
implementing Sections 3004(u) and (v) of RCRA that is, to the extent possible under RCRA, 
consistent with the NCP. Under either approach EPA should also provide for input by states. 

Standardized Studies and Cleanup Technologies 

The Task Force found that well-known and effective remedies exist for a number of 
commonly recurring types of contaminated sites, and that using standardized studies and cleanup 
technologies at such sites could streamline and expedite the cleanup process. EPA, in 
consultation with appropriate state and federal agencies, should develop criteria for determining 
the types of circumstances and contamination for which standard or generic approaches to 
cleanup would be appropriate. DoD, EPA, and state regulatory agencies should develop and 
use generic approaches where possible. DoD, in consultation with EPA and state regulatory 
agencies, should also develop a policy concerning the use of cleanup methods, procedures, and 
standards that are appropriate to the source and site of contamination. 
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Envirownental Studies 

When the alternative actions DoD is considering are interdependent, such as when the 
proposed new land use at a closing base and the final remedy chosen for a contaminated site are 
interrelated, DoD should conduct all environmental studies at the same time or coordinate their 
timing to eliminate delays caused by one study needing the results of another that is not 
completed. DoD, in consultation with appropriate agencies, should develop guidance for 
determining the circumstances when combined or coordinated environmental studies are 
appropriate and develop guidance for coordinating such studies. 
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CHAPTER 3: CONTRACTING I 
Because most environmental restoration work is accomplished through contracting, 

successful expedient cleanup of contaminated sites will depend largely on how well the Military 
Services manage their restoration contracts. Each service has its own acquisition strategy for 
awarding environmental restoration contracts .. Those strategies have evolved on the basis of the 

· size of the environmental programs and the types of cleanup projects identified for contract 
work. Such factors have changed significantly in recent years. The size of environmental 
restoration programs has grown dramatically, outstripping the Services' ability to manage and 
execute them in-house. Sometimes the Services lagged behind in building in-house capability 
to properly manage them even when they are contracted out. Also, environmental restoration 
projects have become extremely varied, now ranging in type from simple site investigations to 
multiple-phase cleanups using new, exotic technologies. 

Recognizing these changes, the Services are changing their acquisition strategies. To 
meet the challenges of increased magnitude and complexity, the Services are placing priority on 
expanding contracting capacity at environmental contracting centers. For the Army, these are 
U.S. Army Corps of Engineers (USACE) district offices; for the Navy, these are Naval 
Facilities Engineering Command (NAVFAC) engineering field divisions and the Naval Energy 
and Environmental Support Activity; and for the Air Force, these are Human Systems Division 
(HSD) and the Department of Energy contract laboratory services such as the Hazardous Waste 
Remedial Action Program. The Air Force also uses USACE and NAVFAC for environmental 
restoration work. 

The environmental contracting centers tend to use those contract types with which they 
have had the most experience. There is a natural bias toward using familiar contract types rather 
than exploring less familiar alternatives. For instance, USACE district offices have been 
'Successfully using firm-fixed-price contracts for their military construction projects, where the 
scope of work and, therefore, reasonable prices can be clearly defined at the time of contract 
award. The Corps recognized this and does emphasize consideration of all available contract · 
types during the acquisition planning phase of its projects. Similarly, at HSD, where cost
reimbursement contracts to support research and development (R&D) efforts have traditionally 
been used, most of its environmental restoration projects are also conducted under cost
reimbursement contracts. 
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As DoD environmental program managers have gained more experience and become 
more familiar with the nature and scope of environmental restoration work, they have come to 

. recognize that no one contracting method can do the job alone. Past attempts to rigidly manage 
environmental restoration work through a single type of contract have led to cumbersome and 
unnecessary administrative problems. Innovative, flexible contracting strategy is needed to 
explore various contract types so that contracting centers can select the most appropriate type 
(or types) for a particular environmental restoration project. Since different environmental 
restoration activities require different contract types and even a single project may need to use 
more than one, the DoD environmental contracting centers must develop a capability to use 
various contract types. 

In exploring ways to expedite the contracting process, the Task Force identified the 
following specific issues for review: contractor pools, types of contracts, contracting models 
and methods, the turnkey approach, contracting strategies, and third-party liability 
indemnification and construction bonds. 

CONTRACTOR POOLS 

The Task Force explored the kinds of contractor pools (see glossary) the Services need 
and how the DoD contracting centers should handle them. The concept of using a pool of 
contractors is not new to DoD environmental contracting centers. USACE and NAVFAC have 
long been using pools of architect-engineer (A-E) contractors for traditional engineering design 
and construction work. USACE has expanded its use of large indefinite-delivery type of A-E 
service contracts both for conducting RI/FS projects and for performing remedial cleanup 
actions. NAVFAC has developed a so-called CLEAN contract with a pool of contractors that 
can be used for each phase of the environmental restoration process. HSD has a pool of 
contractors that can perform RI/FS but not remedial design/remedial action (RD/RA), but the 
Air Force plans to expand HSD's capability to contract for RD/RA. 

Once a contract is placed with a pool of contractors, completing delivery order 
contracting actions to mobilize a contractor can take as little as four to six weeks. The use of 
contractor pools allows the contracting officer to accomplish time consuming long-lead 
administrative items such as the requirements of the Miller Act, Davis-Bacon Act, or Service 
Contract Act. Without a pool of contractors, the normal process of mobilizing a contractor can 
take six months to one year. Contractors would still be required to compete for the task order 
awarded pursuant to indefinite delivery contracts, if necessary. Having dedicated procurement 
cells could improve responsiveness to customers by further reducing the contracting time. 
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There are three options for establishing pools of contractors to cover all of the phases of 
environmental restoration work. The first option is to establish a pool for each phase, i.e., one 
pool for preliminary assessment/site investigation (PA/SI), one for RI/FS, one for RD, and one 
for RA. The DoD contracting centers are familiar with this option and are using indefinite
delivery contracts to create such pools. The second option is to create a single contractor pool 
that can perform all phases of the environmental restoration process from PA/SI to RA and the 
subsequent operations and maintenance work. Very few of DoD's contracting centers have these 
pools. The last option is a hybrid of the other two options. 

The DoD environmental contracting centers need to explore ways to establish hybrid 
contracting pools, offering the best features of the first two options and providing more contract 
management flexibility. A well-designed pool can ensure healthy secondary competition among 
contractors who have been selected through a full and open competition. Geographic monopoly 
within a pool should be avoided. Care must be taken to ensure that some overarching control 
is placed on the contracting effort so that contract capacity is managed to avoid non-productive 
expenditures. The contracting officer should assign new work to contractors on the basis of how 
well they have performed previous assignments. Also, contract options should be reviewed 
annually on the basis of performance. Failure to perform satisfactorily should be grounds for 
disqualification from the pooL Using such mechanisms will give contracting officers leverage 
to keep contractors competitive. 

TYPES OF CONTRACTS 

The Task Force examined the two fundamental contract types the DoD contracting 
centers might use: firm-fixed-price and cost-reimbursement. Each type has several suboptions, 
and there are pros and cons for using each type. Traditionally, the DoD construction agents 
have used firm-fixed-price contracting, since the scope of work and reasonable prices can be 
defined at the time of contract award for construction work. On the other hand, the R&D 
community has primarily used cost-reimbursement contracts, since the scope of work is usually 

:· uncertain in R&D and thus reasonable prices usually cannot be defined at the time of contract 
award for major system development and similar R&D. 

Since environmental restoration activities require contracts of both types, DoD 
environmental restoration contracting centers must develop a capability to use various contracting 
methods. The hybrid contractor pool process can incorporate various contract types so that 
contracting officers can pick the most suitable type for a particular environmental restoration 
project. Training of contracting officers to use both types of contracts is critical for successful 
implementation. 
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CONTRACTING MODElS 

The Task Force found that two contracting models are appropriate for environmental 
restoration work: the construction model and the service model. Distinctions between them are 
based on various contracting laws and the Federal Acquisition Regulation (FAR). A major 
difference between the two is that under the construction model, the Services generally change 
contractors between stages of the work, while under the service model, changing the contractor 
is not required. The construction model generally forces a separation between design and 
construction work. 

Because most DoD contracting centers have extensive experience with the construction 
model, they tend to use it more often. But restoration actions requiring the use of process
oriented cleanup technology might be better managed under the service model, which holds 
potential for acquisition time savings in comparison with the construction model and offers more 
flexibility for adapting to changes. 

The decision regarding which model to use depends largely on how the contracting 
officer classifies a particular environmental restoration effort. Many contracts combine several 
work elements, such as soil removal, bioremediation, sampling analysis, and well-monitoring. 
Some elements clearly are of a construction nature, whereas others clearly are of a service 
nature. When a remedial effort contains combinations of these work elements, the contracting 
officer must make the decision as to which contracting model is most appropriate. 

The Wage and Hour Division of the Department of Labor (DoL) has the authority to 
determine which labor rate (construction versus service) should be applied to each work element. 
Because DoL's ruling becomes the basis for interpreting which rate applies, DoL rules on 
currently known environmental remediation work and on new elements based on emerging 
technologies will significantly affect the DoD environmental contracting center's classification 
of its contracts as either construction or service. Recognizing its important role, the Services 
should maintain a liaison with DoL. 

TURNKEY APPROACH 

· The Task Force considered how the turnkey approach, which allows one contractor to 
manage a site from start to finish, might be applied to environmental restoration work. The idea 
is to package all possible requirements up front, so that potential contractors can bid on the 
whole procurement. This approach may reduce the number of contractors competing since only 
a limited number of large companies possess the full range of skills to perform the work. This 
shortcoming could be alleviated by allowing smaller companies to team up. The turnkey 
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. approach may prove useful for contracting for RAs primarily involving process-oriented 
.technology where its application requires continual monitoring of site condition and measuring 
progress toward established performance goals. Such technology may include bioremediation, 
chemical precipitation, oxidation processes, and solvent extraction. 

The turnkey concept may be used in connection with a pool of contractors that can 
perform all phases of the environmental restoration process. Contractors lacking a full-service 

· capability cannot qualify for a turnkey contract. DoD should increase the use of the turnkey 
approach to combine design and construction under one contract. A properly designed and 
implemented turnkey concept could allow DoD to expedite the pace of cleanup. 

CONTRACllNGSTRATEGY 

In examining contracting strategy options for expediting the cleanup process, the Task 
Force concluded that all DoD contracting centers should have the authority and various tools to 
contract for all phases of the environmental restoration process, provided that adequate technical 
oversight is available. Granting this authority to those contracting centers that do not have the 
full contracting capability will allow them to establish hybrid contracts incorporating solicitation 
provisions and contract clauses covering all phases of environmental restoration activities and 
using Various contracting types.· When requirements develop, contracting officers can use 
delivery order contracting to fulfill them expeditiously. 

DoD should particularly consider adopting the turnkey approach for work requiring 
process-oriented technology provided that they have the capability to monitor and oversee the 
work effectively. The primary approach to contracting for cleanup efforts currently follows the 
construction model and consists of three separate phases: study, design, and construction. Fully 
achieving the benefits of a turnkey approach may require changing the orientation of contracting 
personnel and developing an experienced, specialized contracting force for remedial projects. 
DoD should focus on establishing contracts that allow for quick reactions to emerging mission 
requirements, so that work requires only a task order or statement of work, price, and schedule 
to be negotiated. To open the competitive process for the various engineering specialties and 
cleanup technologies, it may be necessary to encourage or require joint ventures and/or teaming 
arrangements. 

Having a capability to form dedicated procurement cells at DoD contract centers could 
improve responsiveness to customers. The cell would consist of environmental engineers, 
contracting officers, and auditors. This is not currently the case; HSD contracting officers 
belong to a different organization. Also, DoD contracting centers must now rely on the Defense 
Contract Audit Agency to perform audits on contractors' general, administrative, and hourly 
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, rates. To establish a dedicated procurement cell staff from program management, contracting, 
and audit functions, the personnel should be located within the same organization and have the 
contracting authority to award contracts without higher headquarters approval. Establishing this 
arrangement does not necessarily mean complete reorganization of procurement staff. USACE 
and NA VFAC field offices already have a similar arrangement which encourages a close 
coordination among various acquisition staff. 

THIRD PARTY ISSUES 

Attracting more contractors from the environmental cleanup industry and thus achieving 
better competition requires accommodation to assist contractors in sharing the risk associated 
with the absolute liability imposed by several environmental statutes. Indemnification available 
to DoD contractors for environmental liabilities and compliance costs is based on statute and on 
the FAR. Public Law 85-80416 allows the President to authorize agencies exercising functions 
related to the national defense to grant certain kinds of extraordinary contractual relief, including 
indemnity to contractors. 17 Such indemnity is not subject to the Anti-Deficiency Act18

, which 
usually prohibits open-ended provisions in U.S. Government contracts. A contract clause 
implementing Public Law 85-80419 states, "this indemnification applies only to the extent that 
the claim, loss, or damage (1) arises out of or results from a risk defined in this contract as 
unusually hazardous or nuclear and (2) is not compensated for by insurance or otherwise." This 
clause could be used if defined carefully so that certain environmental liabilities could be covered 
for U.S. Government cleanup contractors. DoD should review its indemnification procedure but 
in no circumstances should it indemnify contractors above the standard provided in Section 119 
ofCERCLA. 

Another factor that increases procurement leadtime and reportedly impedes competition 
is the Miller Act bonding requirements for construction contracting. It should be noted that the 
Miller AcfO includes authority to waive the bonding requirements for cost-reimbursement 
contracts, an option that has been exercised by DoD. In addition, the bonding requirements for 

''SO U.S.C. §§1431-1435; Executive Order 10789, 14 Nov., 1958, as amended. 

11DoD guidance implementing the statute is at PART 50. OFARS, Extraordinary Contractual Actions. 10 
U.S.C. §2354 also authorizes indemnification in instances where the work performed constitutes R&D work. 

1131 u.s.c. §§1341 et seq. 

"'FAR §52.250-1. 

"'40 U.S.C. §270(e). 
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fixed-price contracts need to be' reevaluated to ensure that they realistically reflect the U.S. 
Government interest. 

FINDINGS AND RECOMMENDATIONS 

Contracting Strategy 

DoD or the Services should give its contracting centers authority to contract for the 
performance of all phases of environmental restoration work if they do not already have that 
authority. The Task Force recognizes many USACE and NAVFAC field offices already have 
this authority. Contracting centers that now lack the authority to contract for the RD and RA 
phases of environmental restoration work are forced to terminate their site cleanup efforts at a 
certain point and hand over responsibility to another contracting center. 

Contractor Pools 

The environmental contracting centers should establish a· hybrid (construction/services) 
contract format utilizing a pool of contractors and allow DoD acquisition managers flexibility 
by allowing for issuance of task orders under these contracts. This would involve establishing 

. large dollar value, indefinite delivery contracts in the environmental area. Such contracting 
flexibility would also allow DoD contracting officers to pick the most appropriate contract type 
or types and contracting model for each task. 

DoD environmental contracting centers should expand the current pool of contractors, 
using cost-reimbursement contracts if appropriate to the extent commensurate with their ability 
to provide close oversight. Since close supervision and technical oversight is a must for 
administering cost-reimbursement contracts, DoD contracting centers should not award such 
contracts unless they have the capacity to provide that supervision and oversight. 

Dedicated Procurement Cells 

DoD acquisition regulations allow the establishment of dedicated procurement cells and 
the Services should consider establishing a dedicated procurement cell at their environmental 
contracting center to support cleanup efforts at the installations identified for closure. Additional 
personnel are needed to establish a procurement cell. Quick reaction is critical because very 
often the Services are forced to respond to court approved consent decrees that contain strict 
schedules. Establishing contractor pools can save significant contract administrative lead time 
which normally takes six months to a year. Using dedicated procurement cells could reduce 
reaction time from four to six weeks to one to two weeks once a hybrid basic agreement is 
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·placed with a pool of contractors. Closer teamwork between members of the DoD acquisition 
staff would avoid unnecessary confusion and deter exploitation by contractors. This arrangement 
should not dilute the authority of the contracting officer whose warrant issued pursuant to law 
and regulations gives him or her certain decision-making powers. 

Training 

The environmental contracting centers should enhance training so that acquiSition 
managers are well equipped to use contracts of various types. While we recognize a good 
amount of training is underway such as the Navy's "cradle-to-grave" philosophy in construction, 

· most contracting officers at DoD contracting centers tend to specialize in one contract type, and 
this situation often encourages environmental contracting centers to become biased toward a 
single contract type, whether or not it is the one most appropriate for the task at hand. A 
comprehensive cross-training program can alleviate this problem. 

Recruitment 

In recruiting and cross-training contracting officers, the environmental contracting centers 
should concentrate on bringing on board contracting officers experienced in using various types 
of contracts. These contracting centers should establish teams of contracting officers, so that 
their collective expertise will allow them to use all types of contracts. Close teamwork will also 
allow contracting officers to train each other. 

Liaison with the Department of Labor 

The contracting centers should establish a close liaison and formal coordination process 
with the Department of Labor (DoL) with regard to determining the wage classification for 
positions of personnel dealing with emerging remedial technologies. DoL's labor-rate rulings 
on environmental restoration work elements affect the Services' flexibility to classify individual 
remedial action projects. 
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CHAPTER 4: REGULATORY RESPONSffiiLITIES 

Under the current statutory and regulatory structure, EPA and the states may have 
overlapping regulatory authority at federal facilities. EPA and the state regulatory agencies each 

. have key roles and responsibilities in base cleanup and closure. The overlapping authority has, 
however, led to confusion, conflict, and delay in timely cleanup of military bases. The Task 
Force examined problems in the base closure process created by overlapping or duplicative state 
and federal regulatory responsibilities under RCRA, CERCLA, and other statutes and explored 
the potential for expediting base closure and cleanup by delegating or consolidating regulatory 
authority. 

STATUTORY BARRIERS 

Some of the barriers to consolidating in a single environmental agency the regulatory 
responsibility for all hazardous substance cleanups at closing bases are statutory; others are 
policy or administrative in nature. RCRA/HSW A allows EPA to authorize states to conduct 
equivalent and consistent state programs with the primary responsibility for corrective action at 
military installations with TSDF permits. EPA does not have similar authority under CERCLA 
to authorize states to take over oversight responsibility for remedial actions at NPL sites. The 
Task Force noted that the potential for authorization of state programs with corrective action 
oversight under RCRA is largely unrealized, since few states have met EPA's criteria for 
authorization. Although states may be authorized to administer the RCRA hazardous waste 
regulatory program, the Congress clearly provided that EPA would retain authority to enforce 
the statute. 

Although CERCLA does not provide for "delegation" of responsibility to individual 
.. states, Section 12l(f) of CERCLA calls for "substantial and meaningful involvement by each 

state in initiation, development, and selection of remedial actions to be undertaken in that state. • 
Many states take an active role in cleanups of federal facility NPL sites. Many states also now 
operate their own cleanup programs for remediating non-NPL, non-RCRA sites. 
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ADMINISTRATIVE MECHANISMS TO REDUCE DELAY 

Interagency agreements, Federal Facility Agreements (FFAs), and Defense and State 
Memorandums of Agreement (DSMOAs) are administrative mechanisms designed to reduce the 
delays and confusion that can result from multiple agencies having a role in cleanup decisions. 
For example, California is in the process of negotiating a series of lAGs at non-NPL installations 
within the state. One attractive feature of these agreements is that they designate either the 
California Department of Toxic Substances Control or the Regional Water Quality Board as the 
state's "lead oversight" agency on a facility-by-facility basis. Under a Memorandum of 
Understanding between the.state agencies, disputes between the Department of Toxic Substances 
Control and the Regional Water Quality Control Board, for instance, must be resolved between 
the state agencies. Under this arrangement, DoD should receive non-conflicting regulatory 
guidance from the state and should need to resort to only one dispute resolution mechanism. 

Many FFAs attempt to reconcile CERCLA and RCRA and federal and state 
requirements. 21 At some locations, this has allowed for rapid response to releases from UST 
systems at NPL sites by applying the RCRA cleanup regulations for USTs, rather than the 
CERCLA response requirements. At other locations, the state has agreed to observe the cleanup 
actions at NPL sites and determine if progress and scope are satisfactory, reserving the right to 
take legal action to direct necessary cleanup actions if it finds the progress or scope 
unacceptable. 

Another effective way to avoid delay is for DoD to involve EPA and state regulatory 
agencies, as appropriate, as early as possible in the process of investigating and cleaning up 
contaminated sites. Early review by the regulatory agencies can ensure that all parties agree that 
the investigations and studies are sufficient and thus avoid delays associated with the need to 
conduct investigations of items not identified by DoD. One technique for accomplishing this is 
the Technical Review Committee used at Tinker and McClellan Air Force Bases and elsewhere 
(See Appendix I for a discussion of the use of the Technical Review Committee at Tinker Air 
Force Base). 

Centralized processes can also help expedite cleanup under RCRA and CERCLA at 
. military bases. As an example, ,the State of California and EPA's Region IX are establishing 
a base closure committee made up of the two lead regulatory agencies, the DoD environmental 
and reuse offices, and other involved parties. The objectives of the committee are: (I) to 
facilitate cleanup and redevelopment of closing bases within the framework of existing laws and 

21 See also, Memorandum from Don Clay, Assistant Administrator Office of Solid Waste and Emergency 
Response, USEPA, Requirements for Cleanup of Final NPL sites Under RCRA, (June II, 1990). 
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FFAs, (2) to accelerate existing FFA schedules, (3) to provide a forum for improved 
communication and mutual understanding of issues and constraints, and (4) to help resolve issues 
affecting the base closure process efficiently. 

EPA's Federal Facilities Listing Policy (FFLP) addresses the application of RCRA and 
CERCLA authorities at federal facilities on the NPL. This policy provides for a three-party 
lAG which would identify discrete elements of the facility where cleanup would be supervised 
by the state where that makes sense technically and administratively, as long as the action 
required by the state is not inconsistent with EPA's CERCLA approach. Application of this 
policy in appropriate circumstances may promote expeditious cleanups and reduce the potential 

·for conflicts· between the state and the federal government. This policy contemplates close 
coordination among EPA, the states, and DoD in all phrases of the cleanup of closing bases. 

EPA is in the process of developing regulations that describe how the NCP applies at 
federal facilities. One purpose of this rule is to resolve some of the confusion about how the 
NCP applies to federal, non-NPL cleanup actions. States and federal agencies have encouraged 
EPA to state in the rule that states have lead regulatory authority at non-NPL sites in order to 
clear the way for federal agencies and states to work confidently and aggressively towards 
cleanup. 

. The Task Force recommends that other states consider adopting a process recent! y agreed 
to by California and DoD addressing the restoration and reuse of non-NPL military bases. This 
agreement between California and DoD is tailored closely after the standard FFAs. Under this 
agreement, DoD is required to comply with the NCP, CERCLA, RCRA, and other applicable 
federal and state laws regarding the cleanup of the base property. If the particular base later 
becomes an NPL site, this agreement would provide a smooth transition from state regulatory 
activities to joint federal and state regulatory activities, since DoD is already complying with the 
NCP, CERCLA, RCRA and other applicable federal and state laws. The Task Force believed 
that the use of such an agreement would help avoid potential conflicts between federal law and 
state law, and between federal regulatory agency and state regulatory agency, if the base later 
becomes an NPL site. 

The Task Force recommends that EPA, upon the state's request, consider letting the state 
keep the "lead regulatory agency" role after the non-NPL base becomes an NPL site, on a case
by-case basis, in order to maintain consistency throughout the cleanup process. 
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FINDINGS AND RECOMMENDATIONS 

Avoidance ofRCRA/CERCLA Overlap 

The Task Force found that EPA's Federal Facilities Listing Policy (FFLP) addresses the 
application of RCRA and CERCLA authorities at federal facilities on the NPL. Application of 
this policy in appropriate circumstances may promote expeditious cleanups and reduce the 
potential for conflicts between the state and federal government. 

Use of lAGs 

The Task Force found that state environmental regulatory agencies and EPA play key 
roles in base cleanup and closure and that formal agreements between the parties are useful for 
improving communication and coordination and reducing the confusion and delay that can result 
from multiple agencies having a role in cleanup decisions. The Task Force also found that, 
regardless of whether all parties have signed a formal agreement, early involvement of the EPA 
and state regulatory agency in the process of investigating potential contamination can expedite 
the entire process leading to final cleanup. 

DoD, EPA, and the state environmental agencies should make better use of FFAs and 
DSMOAs. All parties must make significant efforts to implement such agreements effectively 
in order to speed the process of cleanup. Regulatory agencies must have the authority and 
compliance tools to ensure that DoD will meet its obligation under these agreements. DoD, 
EPA and state regulatory agencies must also provide sufficient staff and other resources to 
implement these agreements and expedite cleanups. Towards this end, effective implementation 
of agreements should be a key element of the job descriptions and performance evaluations of 
the individuals in each agency with specific cleanup responsibilities. 

States with closing bases, EPA, DoD and other interested parties should also create a 
centralized process, such as the base closure committee the State of California and EPA's Region 
IX are establishing, to facilitate cleanup and redevelopment of closing bases, accelerate cleanup 
schedules; provide a forum for improved communication and help resolve issues affecting the 
base closure process. 

States should consider adopting a process recently agreed to by California and DoD 
addressing the environmental restoration and the reuse of non-NPL military bases. EPA should 
also, upon the state's request, consider letting the state keep the "lead regulatory agency" role 
after the non-NPL base is listed on the NPL, on a case-by-case basis, in order to maintain 
consistency throughout the cleanup process. 
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CHAPTER 5: RESOURCES AND FUNDING 

ADEQUACY OF CLEANUP RESOURCES 

A principal finding of the "Forum on Our Nation's Defense and the Environment, • a 
conference attended by a broad range of DoD, EPA, and environmental organization personnel 
and sponsored by the DoD in September 1990, was that there were deficiencies in both the 
number and training of DoD environmental personne1.22 Similar statements have been made 
regarding personnel in EPA's Superfund and the U.S. Department of.Energy's (DOE's) cleanup 
program. 23 In addition, the Office of Technology Assessment, the General Accounting Office, 
the DOE, and other organizations have repeatedly voiced concerns that the existing pool of 
trained agency and contractor environmental professionals may not be sufficient to staff the 
combined cleanup programs of DoD, DOE, EPA, the states, and the private sector. 24 Sharing 
these concerns, the Task Force reviewed data on the adequacy of DoD resources for planned 
environmental restoration activities. 

At the present time, the environmental restoration program personnel needs are unknown. 
To address this question, the Office of the Assistant Secretary of Defense for Force Management 
and Personnel is currently undertaking a study to determine the personnel needs of DoD's 
environmental restoration program. The study will be completed in 1992. 

DoD faces formidable challenges in recruiting, retaining, and training qualified personnel 
to meet environmental program needs. DoD must compete with the expanding program needs 
of other federal and state agencies and the private sector for a limited pool of environmental 
professionals. The Task Force anticipates that acceleration of the restoration program resulting 
from base closures will stress the already strained DoD environmental personnel resources, 

,.The Dqense anti Environmental Initiative, Department of Defense, DASD(E), "The Report of the Forum on 
Our Nation's Defense and the Environment, • September 6-7, 1990. 

23See, for example, the Office of Technology Assessment, Congress of the United States, • Assessing Contractor 
Use in Superfund," January 1989; the U.S. General Accounting Office, "Superfund: Improvements Needed in 
Worlcforce Management", October, 1987, GAOIRCED-88-1, and the U.S. Department of Energy, the "Five-Year 
Plan for Environmental Restoration and Waste Management," July 1990. 
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·especially when the competing demands of other cleanup programs are considered. The Task 
·Force believes that acceleration of the program will also strain resources and expertise available 
from contractors. 

The Task Force recommends that the Congress and the administration ensure that 
adequate resources are available to DoD, EPA and the states for environmental restoration and 
oversight at closing bases. In addition, the Military Services should expand environmental 

, education programs to retrain engineers, scientists and contracting specialists who have been 
. displaced from other job assignments due to base closures and realignments. 

Base closure activities may result in regulatory agency_ (i.e., EPA and the states) 
oversight activities that are in addition to their existing cleanup oversight responsibilities. The 
Task Force recommends that the existing DSMOAs be reviewed as soon as possible to ensure 
that the states will be fully reimbursed for their oversight activities. The additional oversight 
activities may require amendment of DSMOAs. 

USE OF PROCEEDS FROM PROPERTY TRANSACTIONS TO FUND 
CLEANUPS 

The 1988 Base Closure Act25 authorized closures to begin in January 1990 and end by 
October 1995, and allows DoD to use the proceeds from the sale of land at a closing base to 
offset the costs of such closing if the sale occurs by October 1995. 

The Task Force projected that cleanup of many closing bases will take more than five 
years and that final transfer of some portions of those bases may therefore not occur until after 
the five-year deadline. Moreover, funds currently budgeted for cleanup of contaminated sites 
at closing bases are insufficient to clean up all such sites. Until FY 1991, cleanup of 
contaminated sites at bases slated for closure was funded primarily under the Defense 
Environmental Restoration Account (DERA), DoD's overall account for environmental 
restoration at all bases: DERA had $1.1 billion authorized for FY 1991. In the National 
Defense Authorization Act for FY 1991,26 the Congress moved all funding for cleanup 
activities at closing bases from the Defense Environmental Restoration Account to the Base 
Closure Account, which was provided with $100 million to fund the cost of cleanup at the bases 
on the 1988 closure list. The Congress took this action so that cleanup at closing bases would 

"'P.L. No. 100-526. 

"'P.L. 101-510. 
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not have to compete for DERA funds with cleanup activities at active bases for DERA funds 
under DoD's worst-first priority system. 

TRUST FUND CONCEYf 

Applying the proceeds from the property transactions to the cleanup of other 
·contaminated sites would supplement the funds appropriated for cleanup and expedite cleanup 
of such sites. For example, a trust account created with the proceeds from the lease or other 

. transfer of land at a site might be used to pay the costs of long-term operation and maintenance 
of a groundwater pumping and treatment system. Use of this mechanism might recapture from 
the purchaser some of the future value of the property after the cleanup. 

Remedial and Custodial Trusts: Case Example 

An example of a trust mechanism for funding future cleanup activities is provided in the 
consent decree entered in connection with United States of America v. Stauffer Chemical 
Compaey, et al .. TT Pursuant to the consent decree, the parties allocated responsibility for 
conducting and paying for cleanup activities at a site in Massachusetts and agreed to the 
establishment of two trust mechanisms and an escrow account through which past and future 
deanup activities would be financed. 

In this case, the defendants responsible for conducting future agreed-upon cleanup 
activities on the site agreed to establish a trust (the "Remedial Trust") and to provide the trust 
with the money necessary to ensure the uninterrupted progress and timely completion of the 
required cleanup work. These defendants will remain jointly and severally liable for any failure 
of the Remedial Trust to comply with the terms of the consent decree. 

The defendants also agreed to establish a second trust (the "Custodial Trust") and to 
receive and hold title to approximately half of the site, which was owned by a defendant that 
had no other assets. ·Under the terms of the consent decree, the Custodial Trust is responsible 
for managing the property, which includes: 

• implementing land use restrictions that would maintain the integrity and prevent 
the unauthorized disturbance of structures that are to be constructed at the site as 
part of the cleanup process, 

• permitting access to the site for cleanup activities, 

"Civil Action No. 89..0195-Mc, (D. Mass.). 
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• 
• 
• 

subdividing the property and locating potential purchasers, 

negotiating and executing the sale or transfer of the property, and 

arranging for the sale or transfer proceeds to be delivered to the escrow account 
established by the consent decree (the "Escrow"). 

If any property included in this site is unsalable, the Custodial Trust is to establish a 
further trust to hold and operate the property in accordance with a plan developed by EPA in 
consultation with the Commonwealth of Massachusetts. The Custodial Trust is not to sell any 
:real property included in the site until after completion of the remedial action has been certified, 
except in limited circumstances where future cleanup and control of the property has otherwise 
been ensured by EPA and the Commonwealth. This arrangement is similar to, but potentially 
and significantly distinct from, the covenant requirement in Section 120(h)(3)(b)(ii) of CERCLA. 

The bulk of the proceeds in the Escrow are to be applied to reimburse the United States 
for response costs incurred prior to the entry of the consent decree and to reimburse the 
defendants responsible for conducting future cleanup activity for their respective costs. The 
defendants responsible for conducting and paying for future cleanup activity are also jointly and 
severally responsible for any failure by the Custodial Trust, any further trust established pursuant 
to the consent decree, or the representative of the Escrow to comply with the terms of the 
consent decree. For liability purposes, the Custodial Trust and its trustees are not to be 
considered owners or operators of the site property solely because of the Custodial Trust's 
ownership and disposition of such property, so long as the Custodial Trust does not conduct or 
allow others to conduct activities on the property other than those permitted by the consent · 
decree. 

FINDINGS AND RECOMMENDATIONS 

Ensure Adequacy of Resources 

The Task Force recommends that the Congress and the Administration ensure that 
adequate resources are available to DoD, EPA, and the states for environmental restoration and 
oversight at closing bases. Where possible, the Military Services should expand environmental 
education programs to retrain engineers, scientists, and contracting specialists who have been 
displaced from other job assignments due to base closures and realignments. 
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Personnel Study 

- In addition, the Task Force recommends that existing DSMOAs be reviewed as soon as 
possible to ensure that states will be fully reimbursed for their oversight activities. These 
additional oversight activities may require amendment of DSMOAs. The Task Force also 
recommends that DoD expand the current personnel study or initiate a new study to assess DoD 
personnel needs of an accelerated restoration program. This will enable DoD to identify and 
address potential shortages within DoD. 

Custodial Trust 

The Task Force also recommends that DoD investigate the feasibility of using a custodial 
or other type of trust funded by the proceeds from land transfers to fund long -term cleanup 
activities at closing bases. ' 
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SECTION 2923 OF THE NATIONAL DEFENSE AUTHORIZATION ACT 
FOR FISCAL YEAR 1991 

Source of Funds for Environmental Restoration at Closing Installations 

(a) Authorization of Appropriations--There is hereby authorized to be appropriated to 
the Department of Defense Base Closure Account for fiscal year 1991, in addition to any other 
funds authorized to be appropriated to that account for that fiscal year, the sum of $100,000,000. 
Amounts appropriated to that account pursuant to the preceding sentence shall be available only 
for activities for the purpose of environmental restoration at military installations closed or 
realigned under title II of Public Law 100-526, as authorized under section 204(a)(3) of that title. 

(b) Exclusive Source of Funding--(!) Section 207 of Public Law 100-526 is amended 
by adding at the end the following: 

"(b) Base Closure Account to be Exclusive Source of Funds for Environmental 
Restoration Projects--No funds appropriated to the Department of Defense may be used 
for purposes described in Section 204(a)(3) except funds that have been authorized for 
and appropriated to the Account. The prohibition in the preceding sentence expires upon 
the termination of the authority of the Secretary to carry out a closure or realignment 
under this title." 

(2) The amendment made by paragraph (1) does not apply with respect to the availability 
of funds appropriated before the date of the enactment of this Act. 

(c) Task Force Report--(!) Not later than 12 months after the date of the enactment of 
this Act, the Secretary of Defense shall submit to Congress a report containing the findings and 
recommendations of the task force established under paragraph (2) concerning: 

(A) ways to improve interagency coordination, within existing laws, regulations, 
and administrative policies, of environmental response actions at military 
installations (or portions of installations) that are being closed, or are scheduled 
to be closed, pursuant to title II of the Defense Authorization Amendments and 
Base Closure and Realignment Act (Public Law I 00-526); and 

(B) ways to consolidate and streamline, within existing laws and regulations, the 
practices, policies, and administrative procedures of relevant Federal and State 
agencies with respect to such environmental response actions so as to enable those 
actions to be carried out more expeditiously. 

(2) There is hereby established an environmental response task force to make the findings 
and recommendations, and to prepare the report, required by paragraph (I). The task force shall 
consist of the following or their designees: 
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(A} The Secretary of Defense, who shall be chairman of the task force. 
(B) The Attorney General. 
(C) The Administrator of the General Services Administration. 
(D) The Administrator of the Environmental Protection Agency. 
(E) The Chief of Engineers, Department of the Army. 
(F) A representative of a State environmental protection agency, appointed by the 
head of the National Governors Association. 
(G) A representative of a State attorney general's office, appointed by the head 
of the National Association of Attorney Generals. 
(H) A representative of a public-interest environmental organization, appointed 
by the Speaker of the House of Representatives. 
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CHARTER 
. DEFENSE ENVIRONMENTAL RESPONSE TASK FORCE 

In accordance with the provisions of the National Defense Authorization Act for 
Fiscal Year 1991, Section 2923, a Defense Environmental Response Task Force is hereby 
ordered as follows: 

I. Establishment 

There is established the Defense Environmental Response Task Force. The 
Task Force shall be composed of the following (or their designees): 

A. The Secretary of Defense, who shall be chairman of the task force 

B. 

c. 

D. 

E. 

F. 

G. 

H. 

The Attorney General 

The Administrator of the General Services Administration 

The Administrator of the Environmental Protection Agency 

The Chief of Engineers, Department of the Army 

A representative of a State environmental protection agency. appointed 
by the h~ of the National Governors Association. 

A representative of a State attorney general's office, appointed by the 
head of the National Association of Attorney Generals. 

A representative of a public-interest environmental organization, 
appointed by the Speaker of the House of Representatives. 

n. Functions 

The Task Force shall study and provide a report to the Secretary of Defense 
for transmittal to the Congress on the findings and recommendations concerning 
environmental restoration at military installations closed or realigned under Title II of 
Public Law 100-526, as authorized under Section 204(a)(3) of that title. The primary 
objectives of the Task Force shall be to: 

1. Determine ways to improve interagency coordination, within existing 
laws, regulations, and administrative policies, of environmental 
response actions at military installations (or portions of installations) 

. that.are being closed, or are scheduled to be closed, pursuant to Title II 
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of the Defense Authorization Amendments and Base Closure and 
Realignment Act (Public Law 100-526); and 

2. . Determine ways to consolidate and streamline, within existing laws and 
regulations, the practices, policies, and administrative procedures of 
relevant Federal and State agencies with respect to such environmental 
response actions so as to enable those actions to be carried out more 
expeditiously. 

The Task Force may also make recommendations regarding changes to existing laws, 
regulations and administrative policies. 

m. Administration 

All Task Force members may be allowed travel expenses, including per diem 
in lieu of subsistence, as authorized by law for persons serving intermittently in the 
government service (5 U.S.C. 5701-5707), to the full extent funds are available. The 
expenses of the Task Force are estimated to be $500,000 and shall be paid from such 
funds as may be available to the Secretary of Defense. Man-year requirements are 
estimated to be three. The proponent official is the Assistant Secretary of Defense 
(Production and Logistics) who will provide administrative support through the Office 
of the Deputy Assistant Secretary of Defense (Environment). 

The Task Force shall be in place as soon as possible and meet as often as 
necessary (estimate is four mee;ings). The Task Force's final report shall include 
fmdings and recommendations concerning the environmental response actions at 
military installations closed or realigned under Title II of Public Law 100-526, as 
authorized under Section 204(a)(3). The Task Force should complete its work by 
October 5, 1991, and will terminate on November 5, 1991. 

17 April 1991 

B-2 



I 
I 
I 
I 
I 
I 
I 
I ., 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

APPENDIX C 
TASK FORCE MEMBERS 



I 
a 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

TASK FORCE MEMBERS 

Department of Defense: 

Chairman 

Thomas E. Baca 
Deputy Assistant Secretary of Defense (Environment) 

Department of Justice: 

Anne Shields 
Chief of the Policy, Legislation and Special Litigation Section 
Environment and Natural Resources Division 

General Services Administration: 

Earl E. Jones 
Commissioner, Federal Property Resources Service 

U.S. Environmental Protection Agency: 

Gordon Davidson 
Director, Office of Federal Facilities Enforcement 

U.S. Anny Corps of Engineers: 

P .J. Offringa 
Major General 
Assistant Chief of Engineers 

National Governors Association: 

James Strock 
Secretary for Environmental Protection 
California Office of Environmental Protection 
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National Association of Attorneys General: 

Samuel W. Goodhope 
Special Assistant Attorney General 
Office of A ttomey General Dan Morales 
State of Texas 

Speaker of the House of Representatives: 

Don Gray 
Senior Fellow and Water Resources Program Director 
Environmental and Energy Study Institute 
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TASK FORCE WITNESSES 

Mr. Terry Ayers 
Director 
Federal Sites Management Unit 
Tilinois Environmental Protection Agency 

Mr. Robert Cheney 
Associate Attorney General 
State of New Hampshire 

Mr. Jim Ferguson 
President 
Technology Marketing, Inc. 

Colonel Louis Jackson, USA 
Commander 
U.S. Army Toxic and Hazardous 
Materials Agency 

Ms. Susan Jones 
Environmental Protection Specialist 
State and Regional Program Branch 
U.S. Environmental Protection Agency 

Mr. Dave MacKinnon 
Senior Project Manager 
Office of Economic Adjustment 
Department of Defense 

Mr. John J. Mahon 
Senior Counsel for Environmental Restoration 
U.S. Army Corps of Engineers 

The Honorable Peggy Rubach 
Mayor 
City of Mesa, Arizona 

Mr. Salvatore Torrisi 
Director, Base Closure Division 
U.S. Army Toxic and Hazardous Materials 

Agency 

Colonel Peter Walsh, USAF 
Director of Environmental Quality 
Office of the Civil Engineer 
U.S. Air Force 

Dr. Michael A. West 
Professional Staff Member 
Committee on Armed Services 
U.S. House of Representatives 

Mr. George Wyeth 
Staff Attorney 
Office of General Counsel 
U.S. Environmental Protection Agency 

WRITTEN SUBMISSIONS 

Mr. Greer C. Tidwell 
Regional Administrator 
U.S. Environmental Protection Agency 
Region IV 

Mr. Michael K. Yates 
President 
Hazardous Waste Action Coalition 
American Consulting Engineers 
Council 

Mr. Lenny Siegel 
Director 
Pacific Studies Center 
Chief Researcher 
Military Toxics Project of the 

National Toxics Campaign Fund 
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ISSUFS EXAMINED BY THE TASK FORCE 

LAND USE AND TRANSFER 

a) To what extent may facilities on closing bases be used by non-military users 
while cleanup investigations or other cleanup activities are being undertaken by 
the Department of Defense (DoD)? 

b) To what extent may DoD transfer a base in parcels that exclude areas where 
ongoing remediation is necessary? -How should such parcels be delineated? 

c) - -- To what extent may existing or proposed land uses be a factor in cleanup 
decisions: 

i. if the site is on the National Priorities List (NPL)? 
ii. if the site is regulated under the Resource Conservation and Recovery 

Act (RCRA)? or 
iii. if the site is not on the NPL and is not regulated under RCRA? 

d) To what extent may the practices, policies and procedures for determining 
allowable uses of the land during and after the completion of remedial action 
be consolidated and streamlined: 

i. if the site is on the NPL? 
ii. if the site is regulated under RCRA or 
m. if the site is not on the NPL and is not regulated under RCRA? 

CLEANUP PROCESS 

a) To what extent may the practices, policies, and procedures for determining 
cleanup standards be consolidated and streamlined: 

i. if the site is on the NPL? 
11. if the site is regulated under RCRA or 
m. if the site is not on the NPL and is not regulated under RCRA? 

b) To what extent may the practices, policies, and -procedures for executing the 
cleanup be consolidated and streamlined: 

i. 
11. 

111. 

if the site is on the NPL? 
if the site is regulated under RCRA or 
if the site is not on the NPL and is not regulated under RCRA? 
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To what extent can overlapping or duplicative regulatory responsibilities and functions 
·'· be combined or delegated to a single regulatory authority? 

IV. FUNDING 

To what extent may proceeds from property transactions be used to fund cleanups? 
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FEDERAL PROPERTY MANAGEMENT LAWS AND REGULATIONS 

The discussion below . summarizes,· in general terms, certain federal statutory and 
regulatory mandates affecting the transfer of interests in real property located on bases to be 
closed or realigned. This discussion provides general background information pertinent to the 
evaluation of various land use planning and transfer alternatives with respect to base property. 
The Constitution provides that the Department of Defense (DoD) may dispose of property or 
rights of the U.S. only as expressly or implicitly authorized by the Congress.' Any proposal 
for disposition or other transfer of interests in real property on closed bases must satisfy the 
requirements of the Federal Property and Administrative Services Act of 1949 (FPASA),l and 
the Federal Property· Management Regi.tlations,3, as modified by the Congress with respect to 

· transactions associated with base closures. 

Through the FPASA, the Congress has delegated its power to control utilization of 
•excess property" and to dispose of "surplus" property of the U.S. to the General Services 
Administration (GSA)4

• The Defense Authorization Amendments and Base Closure and 
Realignment Act (1988 Base Closure Act)5 and the Defense Base Closure and Realignment Act · 
of 1990,6 (the "1990 Base Closure Act"), require the Administrator of GSA to delegate this 

. authority, as well as the authority, to determine that surplus property shall be transferred for use 
. as a public airport7 and to determine the availability of excess or surplus real property for 
wildlife conservation purposes pursuant to 16 United States Code'.(U.S.C.) § 667b, to the 
Secretary of Defense. · The Secretary of Defense must exercise the authority delegated in 
accordance with all applicable regulations dealing with the utilization of excess property and the 
disposal of surplus property under the FPASA as in effect on November 5, 1990. 

"Excess property" is defined under the FPASA as "any property under the control of any 
federal agency which is not required for its needs and the discharge of its responsibilities, as 

'U.S. Const., art. IV, § 3, cl. 2 (placing power 10 dispose of property of the U.S., and to prescribe related rules 
and regulations, in Congress, subject 10 Congressional delegation); Royal Indemnity Co. v. United States, 313 U.S. 
289, 294 (1941). 

"4Q U.S.C. § 471 et seq. 

341 C.F.R. § 101-47. 

440 u.s. c. §§ 483, 484. 

5Pub. L. 100-526. 

•Pub.L. 101-510. 

I 750 USCA app §1622(g). 
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determined by the head theroof. 8" "Surplus property" is any excess property not required for 
the needs and the discharge of the responsibilities of all federal agencies, as determined by the 

, . Administrator of the GSA. 9 "Property" is defined as "any interest in property,"· with the 
exception of the public domain, national park and forest lands, and certain other specified 
property .to 

Section 204(b) of the 1990 Base Closure Act also requires the Secretary of the Military 
Department contemplating a property transfer to consult with the Governor of the State and the 
heads of local governments concerned to consider any plan for the use of the property by the 
local community. DoD may not take any action with respect to disposing of surplus property 

.. at a base to be closed :prior .to consulting with the state and locaJ governinents. 11 

General Priorities for DoD Land Transfers 

a. Transfer Within DoD. Section 204(b )(3) of the Base Closure Act requires 
that, before any transfer or disposal of any real property or facility at a base to be closed or 
realigned, other military services and agencies of DoD must be notified and given the 
opportunity to acquire property prior to any determination that the property is "excess" or 
"surplus, • with priority to be given to DoD departments or instrumentalities that agree to ;pay 

· ·fair market value. Since section · l20(h)(3) of Comprehensive Environmental Response, 
Compensation and Liability Act (CERCLA) applies only to the transfer of fee simple ownership 
of contaminated parcels "by the United States to any other person or entity," it would not apply 
to an intra-DoD transfer. 

b. Transfer to Another Federal Aaency. DoD property that is determined 
to be "excess" must be offered to other federal agencies before it can be offered for sale or other 
disposition to third parties as surplus property.12 DoD will continue to have responsibilities 
with respect to contaminated property on closed or realigned bases under Section 120 of 
CERCLA until remedial action is completed, and thus contaminated property on which remedial 
action has not been taken may not be "excess." Any interest in contaminated property that the 
Secretary of Defense determines is not required for the discharge of these responsibilities or 
otherwise .needed to meet DoD's mission, however, may be considered "excess" and can be 

140 U.S.C. § 472(e). 

940 u.s.c. § 472(g). 

1040 u.s.c. § 472(d). 

"Pub. L. loo-526, §290S(b)(2). 

1'40 U.S.C. § 483; 41 C.F.R. § 10147.203. 
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transferred to another federal agency for fair market value or as otherwise authorized. Transfers 
among federal departments or bureaus are not a sale and are not subject to the Constitutional 
provision that prohibits disposition of public property without Congressional authorization.U 
Under the 1990 Base Closure Act and the FPASA, a federal agency receiving property from 
another federal agency must pay the estimated fair market value for available facilities. 14 

Exceptions to this general rule are allowed for intra-DoD transfers of real property and if the 
Administrator of GSA and the Director of the Office of Management and Budget both agree.15 

As with intra-DoD transfers, section 120(h)(3) of CERCLA does not apply to 
· transfers of real property interests between federal agencies or departments. DoD thus may be 

able to transfer real property, or interests therein, on which remedial action has not been taken, 
to other federal agencies as long as such transfers would not affect the ultimate responsibility 
to complete remedial action. 

c. Disposal of Sumlus Property. Excess DoD property determined not to 
be required for the needs and discharge of responsibilities of all federal. agencies generally must 
be disposed of as surplus property in accordance with the requirements of the FPASA and the 
Federal Property Management Regulations, as modified by federal base closure· legislation.16 

The authority to determine that excess base closure property is •surplus" has been delegated by 
.. Administrator of GSA to the Secretary of Defense. States and local governments are generally 

given priority over private individuals in acquiring surplus federal property. 17 After all of the 
priorities are satisfied, all other surplus property is disposed of by public sale. · 

. Once base property in urban areas is determined to be surplus, Section 803 of the 
FP ASA and the Federal Property Management Regulations require that the local governmental 
units having jurisdiction over zoning and land use regulations be afforded the opportunity to zone 
the property in accordance with local comprehensive land use planning.11 Although zoning is 
solely within the purview of the local government, DoD may make suggestions as to zoning of 

1332 Op. U.S. Att. Oen. SII. 

''See 40 U.S.C. §571 g ~.;Section 204(b) of the 1988 Base Closure Act, Pub. L. 100-526, 102 Slat. 2627; 
41 CFR §§101-42 to .-49. 

"41 C.F.R. §101-47.203-7. 

1'See 40 U.S.C. §483, 484; 41 CFR § 101-47. 

1741 C.F.R. §101-47.203-7. 

"~ 41 C.F.R. §§ 101-47 303-2a -47 4906a-b. 
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surplus base real property as part of the state and local consultation required under the 1990 
Base Closure Act prior to disposal of any surplus property. 19 

The U.S. Attorney General must be given notice and opportunity to review any 
transfer to a private party of surplus property with an estimated fair market value of $3 million 
or more to ensure that the transfer will not result in antitrust law violations.20 

d. Public Benerrt Transfers. The Federal Property Management 
Regulations, and various other federal statutes authorize the conveyance of surplus real property 
for various public purposes to state and local governmental units and eligible non-profit, 

' '; institutions where federal requirements .have been satisfied. These public purposes include 
education, public health (including homelessness), public parks and recreation, historic 
monuments, public housing, correctional facilities, wildlife conservation, public airports, and 
federal aid and other highways. 21 

The Secretary of Defense has been delegated the authority to determine whether 
excess property on bases being closed is to be transferred for wildlife conservation purposes, to 
state wildlife agencies or to the Secretary of the Interior.22 Section 667b of title.lO (U.S.C.), · 
authorizes such transfers without monetary consideration, if the property is valuable for 

· management by state agencies for the conservation of wildlife other than migratory birds, or 
, by the Secretary, of the Interior for carrying out the nati.onal migratory bird management 
program. 

Transfers pursuant to Section 667b, unless to the U.S., must be made subject to: (I) the 
.reservation by the U.S. of all oil, gas, and mineral rights and {2).the condition that the property 
shall continue to be used for wildlife conservation, and that title shall revert to the U.S. in the 
event it is no longer needed for such purposes or is needed for the national defense. 

The Secretary of Defense has been delegated the authority to transfer to a state, political 
subdivision, municipality, or tax-supported institution without consideration surplus real property 
that the Administrator of the Federal Aviation determines is essential, suitable, or desirable for 

••see Pub. L. JOJ-5 I 0 §2905(b)(2)(requiring consideration of any local community plans for use of sutplus base 
property). 

"'41 C.P.R. § 101-47.301-2. 

21~ 40 U.S.C. §§ 483, 484. ~also 16 U.S.C. § 667b-d; 42 U.S.C. § 11411; 23 U.S.C. §§ 107, 317; 50 
U.S. C. app §§ 1622d, 1622(g); 41 CPR§§ 101-47, 203·5, 203·7, 47.301·3, 47.303-2, 47.308,47.4905. 

"See Pub. L. 101·510, § 2905. 
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the development, improvement, operation, or maintenance of a public airport subject to certain 
conditions, restrictions, and reservations of rights in the U.S. Govemment.23 

23~ 50 U.S.C. app. 1622(g) Pub. L. 100.526 § 204. 
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J ·- • ·PROTECTION OF NATURAL AND HISTORIC AREAS 

This appendix presents a staff analysis of options that. may be useful in protecting areas 
on closing bases that have special ecological, scenic, recreational or other natural or historic 
value. These options would protect such areas after the land is transferred. 

I. CONSERVATION EASEMENTS 

A. Potential Alternatives. The Department of Defense (DoD) may grant 
conservation easements on portions of base real property that have special ecological, scenic, 
or recreational value. .Such easements could be granted to another federal department or agency, 

.·such as the U.S. Fish and .Wildlife Service, to state or local governments or agencies, or to 
non-profit conservation organizations. 

A conservation easement is a partial interest in real property, normally transferred by 
deed. Conservation easements may either be "appurtenant" to adjacent land or stand along "in 
gross. • "Easements appurtenant" are attached to and for the benefit of adjacent land, which 
becomes the dominant estate. Unlike this traditional type of easement, an "easement in gross" . 
is independent of other real property and may be held by an organization or other party as a 
sej>arate interest in the subject property. Easements in gross must be specifically authorized by 
state law, and at least 45 states have enacted such legislation .. Grant of a conservation easement 
on base property would not affect DoD's ownership of the land and improvements thereon, 
·which could be retained by DoD or transferred to third parties and used for any purpose not 
inconsistent with the conservation restrictions. 

Conservation restrictions can be tailored to fit the ecological and physical features of 
particular pieces of real property and to accommodate the needs and desires of DoD and the 
grantee agency or organization. For example, conservation restrictions can prohibit all activities 
altering the natural condition or they can permit agricultural or forestry enterprises and/or 
limited development. Conservation easements may include, in addition to negative restrictions, 
the right to enter the servient property to inspect for compliance with the restrictions and the 
right of public access for recreation ,1 

In concept, conservation easements can be limited or unlimited in duration, although 
marketable-title statutes in a significant number of states provide for the automatic 
extinguishment of all restrictions on real property after a specified number of years. At least 

'See Bruce & Ely, The Law of Easements and Licenses in Land (West 1988 & Cum. Supp.); Diehl & Barrett, 
The Conservation Easement Handbook (The Land Trust Exchange & The Trust for Public Land 1988). 
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.·:;SOme of these states, ·however, provide special statutory exemptions for qualifying conservation 
easements. 2 

B. · . Related ·Reauirements and Limitations. . Because a conservation· ·easement 
generally is conveyed by deed, Section 120(h) of Comprehensive Environmental Response, 
Compensation and Liability Act (CERCLA) could be read to prohibit the grant of a conservation 
easement on contaminated property to a person or entity not part of the U.S. government prior 
to completion of remedial action. The provision appears to be inapplicable to grants of 
easements to another federal agency or department, such as the U.S. Fish and Wildlife Service. 

Although the Base Closure Acts of 1988 and 1990 authorize DoD to transfer land to state 
··:;agencies or .the Department of the Interior for wildlife .conservation ·_without consideration, 

pursuant to 16 United States Code (U.S.C.) 667b, no federal legislation expressly authorizes no
cost transfers by DoD of conservation easements that do not meet the criteria of section 667b. 
These might include easements for recreation or open space purposes, or easements granted to 
conservation groups. 

· Section 319 of title 40;· U.S.C., may provide the necessary authorization in some 
.. : situations to the Secretary of Defense to grant easements on base real property to state or local.: 

governments or agencies, or to: non-profit organizations, or to other federal agencies, even 
without a determination that such interests are excess ·or surplus property. 3 Section 319 
authorizes the head of an executive agency having control of real property, upon application by 
a state 8f!Y person for an easement for any purpose with respect to such real property, to grant 
such easement as he determines will not be adverse to the interests of the United States. The 
head of the agency may make such easement subject to whatever "reservations, exceptions, 
limitations, benefits, burdens, terms, or conditions," as he "deems necessary to protect the 
interests of the United States. "4 

Section 319 states that grants of easements pursuant to the provision "may be made 
without consideration, or with monetary or other consideration, including any interest in real 

2See Di.ehl & Barrett, supra at 132. 

'B!!! ll!:!l S. Rep. No. 1364, 87th Cong., 2d Sess., reprinted in 1962 U.S. Code Cong. & Admin. News 3870 
(providing no indication that Congress specifically contemplated that the provision would be applicable to easements 

.for conservation purposes); ll!:!l also Letter from Administrator of GSA to the Speaker of the House (June 12, 1961, 
reprinted in 1962 U.S.Code Cong. & Admin. News 3873-74 (recommending the enactment of Section 319, partially 
to avoid the FPASA requirement that easements in real property be excess and surplus property in order to be 
granted, and noting that, in the opinion of GSA, such enactment would not affect the budgetary requirements of 
GSA or any other executive agency)). 

'Cf. 10 U.S.C. §§ 2668, 2669 (authorizing the Secretary of a Military Department to grant easements for 
rights-of-way for certain specified purposes and "for any other purpose that be considers advisable"). 

G-2 



I 
I 
I 
I 
I 
I 

•• 
I 
I 

I 
I 
I 
I 
I 
I 
I 
I 
I 

property.5" The Federal Property Management Regulations require, however, that DoD obtain 
consideration equal to the amount by which an easement decreases·the value of the property.6 

The following executive ··orders and statutes may· provide a basis for the grant of 
easements or restrictive covenants with respect to real property on bases to be closed or 
realigned: 

·' 

1) Wetlands. Executive Order 11990 requires in part, with respect to the lease, 
grant easement or right-of-way, or disposal of any federally-owned property, that 
the federal agency responsible for these activities: (a) refer in the conveyance to 
"those uses which are restricted under identified Federal, State, or local wetlands 

. ·.regulations;" (b) ".attach other appropriate restrictions to t!te .uses of the property 
by the grantee or purchaser or any successor, except where prohibited by law" 
or (c) "withhold such properties from disposal." The Executive Order also 
requires each federal agency to take action to minimize the destruction, loss, or 
degradation of wetlands, and to preserve and enhance the natural and beneficial 
values of wetlands in carrying out its responsibilities for, among other activities, 
the disposal of federal lands and facilities. 

2) Floodplain~ Executive Order (E.O.) 11988, as amended, imposes obligations and 
limitations similar to those imposed with respect to wetlands by E.O. 11990 on 

. federal agencies involved in. financial transactions relating to areas located in 
floodplain. 

3) 

4) 

Endangered Species/Critical Habitats. The Endangered Species Act of 1973, as 
amended, 7 prohibits any DoD action that would jeopardize endangered species 
or critical habitats as determined by the Secretary of Interior and requires that 
DoD "further the Purposes of the Act by carrying out programs for the 
conservation or• these species and habitats. 

Designated/Proposed Wilderness Areas. The Wilderness Act of 1964, as 
amended, 8 requires that DoD "be responsible for preserving the wilderness 
character" of any areas on military installations that are within the boundaries of 

'40 u.s.c. § 319. 

641 C.F.R. § 101. 

716 u.s.c. §§ 153J.I543. 

1 16 u.s.c. §§ 113 J.ll36. 
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wilderness areas designated by the Congress [or proposed for such designation] 
pursuant to the Act. 

·.5) .. Designated/Proposed Wild and Scenic Rivers. The Wild and Scenic Rivers Act 
of 1968, as amended/ authorizes the protection of designated rivers and adjacent 
property and requires DoD to take action necessary to further the purposes of the 
Act with respect to properties, if any, under its jurisdiction "which include, 
border upon, or are adjacent to, any river included" within a designated river 
system. 

6) Coastal Barriers. The Coastal Barrier Resources Act of 1982,10 places strict 
requirements on any DoD program that would affect the coastal barrier system. 

7) Natural Landmarks. Various federal acts, including the National Environmental 
Policy Act (NEP A) and the National Historic Preservation Act, indicate that DoD 
should protect natural landmarks. 11 

' 8) . Aguifer Recharge Areas. The.Safe Drinking Water Act forbids the use of federal . 
financial assistance for any project endangering a designated sole source aquifer· 
recharge area. 

Since the FPASA regulations require fair market value consideration for easements, it 
is not clear that easements to ensure compliance with the above provisions can be granted to 
non-federal agencies or to non-governmental organizations without consideration. 12 The 
authority to grant an easement to another federal agency also needs to be clarified. 

ll. HISTORIC PRESERVATION EASEMENTS 

DoD may grant an historic preservation easement to protect any building or other 
structure of historical importance on a base to be closed or realigned; Following the grant of 
an historical easement, DoD or a successor landowner could continue to use the burdened real 

916 u.s.c. §§ 127J.1287. 

1016 u.s.c. §§ 3501-3510. 

:"&!!!, National Environmental Policy Act of !969, 42 U.S.C. § 4332(2)(C) (requiring that "ii'Telrievable" 
resources be protected); National Historic Preservation Act (requiring federal agencies to minimize possible harm 
to any landmark attributable to their undertakings); §!!!!. !!l!;Q P.L. 94-58 (directing the Secretary of Interior to 
investigate property that exhibits "qualities of national siguificance" for possible inclusion in the National Parle 
System or on the Registry of National Landmarks). 

''&!!!. 41 C.F.R. § 101-47.313-2. 
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property for .any purpose and in any manner not inconsistent with the restrictions included in the 
deed granting the easement. Historic preservation easements, although different in purpose, are 
similar in nature to conservation easements and the federal, state and local legal requirements 

.and limitations noted above with respect to the authority of DoD to grant conservation easements 
and the enforceability of such easement may also affect the ability to grant and enforce historic 
preservation easements. 

The Archaeologic and Historic Preservation Act of 1974 and the National Historic 
Preservation Act of 1966 may place certain requirements on DoD to the extent that its 
undertakings may have an impact on archaeologically or historically significant property. 

m. TRANSFER OF FEE SIMPLE OWNERSHIP 

In some circumstances, the ecological or other natural features of DoD property may be 
so significant that the only viable way to protect the ecological, scenic, recreational, or other 
value of the property will be to impose restrictions on the property preventing any change from 
its natural state. In such cases, it may be advisable to transfer ownership of the land to the U.S. 

, Fish and Wildlife Service, to an appropriate state agency, or to a non-profit conservation 
·organization for management, perhaps after imposition of restrictive deed covenants or easements 
to ensure that the property will remain in its natural state following any future sale. · No-cost 
transfers to state agencies or to the Department of the Interior are authorized under 16 U.S.C. 

· § 667b, if their purpose is wildlife conservation. 

IV. DEED RESTRICTIONS AND COVENANTS 

A. Potential Alternatives. Rather than granting a conservation or historic 
preservation easement on base property to another agency or entity to protect its special natural 
or historic attributes, DoD might place a restriction or "real covenant" in the deeds for such 
property. 

Mutual covenants may be imposed by a common vendor or original owner of a 
subdivided parcel to control features of adjoining lots pursuant to a common development or 

• . subdivision plan. DoD might encourage the use of such covenants by a developer who 
purchases base property for subdivision and development and consider the utility of such 
covenants in developing land use plans for base property. 

B. Related Restrictions and Limitations. The term of deed restrictions and 
covenants may be limited by state marketable title statutes or other law and such restrictions may 
need to be re-recorded to remain enforceable, although exceptions for restrictions for public or 
charitable purposes may be applicable. In addition, dependent on local law, deed restrictions 

· and covenants may not be considered to "run with the land" and thus may not be enforceable 
against future owners of the property. Affirmative covenants are not enforceable in many 
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. --.jurisdictions. Also, deed restrictions and covenants, even if enforceable, may only be 
enforceable by DoD, thus placing a burden on the DoD to monitor compliance with the terms 

-of the restrictions and covenants. Thus, in some cases, the grant of a conservation easement 
may be preferable to the use of restrictive covenants or restrictions in deeds. 

V. TRANSFERABLE DEVELOPMENT RIGHTS 

Transferable Development Rights (TORs) may be useful tools in some cases to channel 
development away from environmentally sensitive areas and toward areas designated for 
growth. 13 TOR programs typically involve designation by zoning laws of some lands in a 
particular region as preservation areas, where only minimal development, if any, is allowed, and 

-designation of other lands as growth areas, where high density residential or commercial 
development may be allowed. The local land use authority grants TOR's to owners of property 
in the preservation areas, which they can sell or transfer for use with respect to lots in the 
growth areas. The zoning structure for designated growth areas is two-tiered, including both 
a base zoning density and a higher density level permitted only if owners of property obtain 
TOR's. 

DoD might participate in a TOR program by reserving TOR's on certain environmentally 
_sensitive land that it transferred and by selling these TOR's to purchasers of base property that 
was earmarked for higher density growth. The feasibility of such a program and its prospects 
for success as a mechanism to protect environmentally sensitive land in some parts of a base and 
promote growth would depend upon development of a comprehensive land use plan that was 
integrated with the land use plans and zoning ordinances of the municipalities with jurisdiction 
over the property following closure of the base. It also would require the cooperation of local 

- authorities to manage the program. The design of a TOR program could be part of the state and 
local consultation process required under the 1990 Base Closure Act. The consultation regarding 
local land use plans and zoning could readily accommodate development of a TOR program. 

VI. LEASES FOR RECREATIONAL PURPOSES 

.. ::~. 

Property that becomes excess as a result of base closure may be leased to state or local 
governments .for ·use as parkland or .for other recreational purposes pending its ultimate 
disposition if the lease arrangement can satisfy the requirements of Section 2667(f) of title 10, 
u.s.c. 

13See Institutional Guidelines for Designing Successful Transferable Rights Programs, 6 Yale J. on Reg. 369, 
372-73. 
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. EXAMPLFS OF GENERIC APPROACHFS TO CLEANUP 

In a recently released report called "Conducting Remedial Investigation and .. 
· Feasibility Study (RI/FS) for Comprehensive Environmental Response, Compensation and 
Liability Act (CERCLA) Municipal Landflll Sites, • Environmental Protection Agency's 
(EPA's) Office of Emergency and Remedial Response has begun to streamline the National 
Contingency Plan (NCP) framework for specific sites with similar characteristics. The 
principle on which this process is based is simple: sites that share similar characteristics lend 
themselves to remediation by similar technologies and processes. By identifying these 
similarities and exploiting them to develop generic protocols for cleaning up National Priority 
List (NPL) or other contaminated sites,- the limited resources could be used more efficiently 
without sacrificing the quality of the results. This method could lead to excellent results as 
repeated use of pre-defined protocols could allow for fine-tuning of specific procedures. 

Municipal landfills are a good target for this streamlining process because they share 
many significant features, and because they are amenable to a relatively small number of 
remediation processes. Most municipal landfills are remediated by one of a limited number. 
ofcontainment strategies. Containment has been identified as the most likely response 
mechanism because (l) municipal landfills are composed primarily of non-hazardous, and to · 

' a lesser extent hazardous wastes; therefore, they often pose a low-level threat rather than a 
· principle threat; and (2) the volume and diversity of wastes within municipal landfills often 
make treatment impractical. 

The EPA's study of municipal landfill sites was the first federal attempt to streamline 
the RifFS and remedy selection process. The goals of the study included (I) developing 
tools to assist in scoping the RifFS for municipal landfill sites, (2) defining strategies for 
characterizing municipal landfill sites that are on the NPL, and (3) identifying practicable 
remedial action alternatives for addressing these types of sites. The study breaks new ground 
by streamlining the NCP into specific areas that defme a procedural protocol for cleaning up 
municipal landfills. The resulting procedure, however, is only the first step towards weaving 
the NCP into general procedural guidelines for municipal landfills as well as other CERCLA 
sites. 

Section 6 of the report, Development and Evaluation of Alternatives for an Example 
Site, is a good example of how alternatives can be developed by using various combinations 

. of technology that are evaluated on a specific pre-determined set of criteria. 

The Minnesota Pollution Control Agency is also attempting to develop generic 
protocols for the cleanup of hazardous and municipal wastes. The state agency has begun 
developing a set of generic documents for Requests for Response Action (RFRA), the basic 
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· document .that controls a cleanup by a responsible party, as well as a standardized study for 
'·· establishing soil cleanup levels. 

The documents that the state agency is currently reviewing would greatly simplify the 
paperwork involved in conducting a Superfund cleanup. The state agency could employ 
these docqments, in a form modified to reflect the specific details of each site, begin the RI 
process, set up a schedule for remediation and notify the responsible party of the state's 
specific concerns and regulations. 

The Minnesota procedures for establishing soil studies will attempt to establish a 
consistent matrix for establishing cleanup levels on a site by site basis. Generally, it is 

·· · .· difficult to assign specific numerical standards for soil cleanups that are~applicable to all 
sites. The complexity of soils themselves usually renders such standards unusable. 
However, the state hopes that by evaluating the routes of exposure, the potential future uses 
of the area, and the risks from exposure to both the environment and human health, it can 
design an approach that will avoid the problems of specific standards, but not necessitate 
extensive study and analysis of each site. 

Because both of these documents are still under review in Minnesota, it is not yet 
clear exactly how each will be used to streamline the remediation process. These steps, 
along with the EPA study, are. some of the first attempts to generalize and simplify a process 
.that has been defined and .implemented on a case-by-case basis .. While in the future, such 
. documents:' will definite! y become even more general, these two will provide models to work 
from as the process of streamlining and simplification continues. 
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United States General Accounting Office 

Briefing Report to the Chairman, 
Subcommittee on Environment, Energy 
and Natural Resources, Committee on 
Government Operations, House of 
Representatives 

HAZARDOUS WASTE 

Tinker Air Force Base 
Is Making Progress in 
Cleaning Up 
Abandoned Sites 
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United States 
General Accountin!( Omce 
Washin!(ton, D.C. 20548 

National Security and 
International Affairs Division 

B-21371:16 

July 10, 1987 

The Honorable Mike Synar 
Chairman, Subcommittee on F.nvironment, 

Energy and Natural Resources 
Committee on Government Operations 
House of Representatives 

Dear Mr. Chairman: 

In June 1984, you requested that we review the Department of 
Defense's efforts to dispose of hazardous waste at Tinker 
Air Force Base, Oklahoma, a major generator of hazardous 
waste. Problems with the generation, storage, and disposal 
of hazardous waste have resulted in the contamination of 
several sites on base. In December 1984, your Subcommittee 
held hearings and we testified on the results of our review. 
We subsequently issued our report, Hazardous Waste 
Management at Tinker Air Force Base--Problems Noted, 
Improvements Needed (GAO/NSIAD-85-91, July 19, 1985). 

On May 14, 1986, you requested that we review the Air 
Force's actions to identify and clean up abandoned hazardous 
waste sites at Tinker and to correct problems we found 
relating to the generation, storage, and disposal of 
hazardous waste. This briefing report oresents the results 
of our work on actions taken on abandoned sites. 

In 1981, the Air Force started imPlementing the Department 
of Defense's Installation Restoration Program to identify 
and clean up contaminated sites at Tinker. Actions taken 
after your Subcommittee hearings were as follows: 

In January 1985, Tinker created the Installation 
Restoration Program Technical Review Committee, 
which directly involved environmental experts of 
state and federal regulatory agencies in resolving 
Installation Restoration Program problems in a more 
timely and effective manner. 

In February 1985, Tinker establishe~ an 
Environ~ental Action Group to increase its 
responsiveness to hazardous waste issues and to act 
as a clearinghouse for all environmental actions. 
The group's weekly meetings are attended by 
representatives from all base activities that handle 
hazardous material. 
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In August 1985, Tinker created a Technical working 
Group staffed with technical experts to assist the 
Technical Review Committee. This group meets, prior 
to scheduled quarterly meetings of the Committee, to 
establish agenda items for the Committee covering 
questions and technical issues concerning Tinker's 
Installation Restoration Program, such as possible 
cleanup alternatives. 

In October 1985, Tinker established a single point 
of contact for environmental issues by creating a 
new Environmental Management Directorate. This 
action raised the visibility level of environmental 
problems and enhanced the working relationship with 
regulatory agencies. 

In March 1986, Tinker contracted with the Army Corps 
of Engineers for completing the Installation 
Restoration Program on a cost-reimbursement basis. 
This action eliminated the need for private 
contractors and the time-consuming need to amend a 
contract each time requirements change. The Corps 
also compressed parts of two phases of the 
Installation Restoration Program into one study 
which should reduce the time needed to begin site 
cleanup work. 

Tinker officials are addressing deficiencies in the 
hazardous waste management structure. By centralizing the 
organization and decision-making process, Tinker should be 
able to better manage the restoration program. Officials of 
federal and state regulatory agencies generally agree that 
the Air Force is on the right track in identifying and 
cleaning up contaminated sites on Tinker. Appendix I 
provides more details on the organizations responsible for 
the Installation Restoration Program activities. 

While the Air Force has taken actions to restore hazardous 
waste sites on Tinker, much still needs to be done. 
Seventeen sites (including four streams on base which are 
considered one site by Tinker) were identified as 
contaminated. Eleven of the 17 sites have contamination 
problems with a high or moderate potential for migrating to 
other areas. The only remedial actions taken so far are the 
removal of contaminated sediment from one of the streams and 
a connecting drainage ditch and the placing of a clay cap 
over landfill number 6. However, regulatory officials have 
stated that the source of the stream's contamination must be 
stopped or it will have to be cleaned up again. Appendix II 
contains details of the various work being performed. 
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Appendix III provides the status of each of the 17 
contaminated sites. Besides dealing with each contaminated 
site, the Air Force has directed the Corps of Engineers to 
conduct groundwater assessments to ensure that contamination 
has not moved off base. The Air Force is also testing the 
base's water supply wells quarterly for signs of 
contamination. 

We discussed the issues in this briefing report with 
officials responsible for managing the Installation 
Restoration Program and included their comments where 
appropriate •. As you requested, we did not obtain official 
agency comments. Appendix IV describes .the objective, 
scope, and methodology of our work. 

As arranged with your office, unless you publicly announce 
its contents earlier, we plan no further distribution of 
this report until 30 days from the date of its issuance. At 
that time, we will send copies to the chairmen of other 
concerned committees; the Secretary of Defense; the 
secretaries of the Army, the Navy, and the Air Force; the 
Director, Office of Management and Budget; and other 
interested parties upon request. 

Sincerely yours, 

Harry R. Finley 
Senior Associate Director 

3 
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ORGANIZATIONAL RESPONSIBILITIES FOR THE 

INSTALLATION RESTORATION PROGRAM 

AT TINKER AIR FORCE BASE 

The Comprehensive Environmental Response, Compensation, and 
Liability Act of 1980 (CERCLA) (42 U.S.C. 9601) and the 1986 
amendments, commonly known as Superfund, were enacted to provide 
for cleanup of the nation's hazardous wastel sites. The law 
provides that federal agencies must comply with CERCLA's 
requirements to the same extent as private entities must comply. 

The, Department of De,fense•s Installation Restoration Program 
(IRP) is an expansion of a program the Army started in 1975 to 
(1) identify and evaluate suspected problems associated with past 
hazardous waste disposal sites located on Department of Defense 
(DOD) installations and (2) control the migration of hazardous 
waste contamination from these sites. These requirements were 
later stipulated in CERCLA. 

The Air Force formulated its initial IRP policy guidance in 
December 1980 and started its program in January 1981. The 
Office of ,the Deputy for Environment, Safety, and Occupational 
Health in the Office of the Deputy Assistant Secretary of the Air 
Force for Installations, Environment, and Safety sets the overall 
policy for the Air Force's IRP. 

The IRP consists of four phases. During Phase I, the 
installation assessment is made, including site inspections and 
records searches, to identify bases with closed, potentially 
hazardous waste sites. During Phase II, the existence of 
contaminants affecting the environment is confirmed. During 
Phase III, technology, if needed, is developed or advanced to 
solve some of the problems. During Phase IV, remedial action is 
designed and executed. 

'PROGRAM ORGANIZATIONAL STRUCTURE AND ROLES 

The following is a brief description of the offices or activities 
involved in the IRP and the responsibilities of each. 

!Hazardous waste is defined as waste which, because of its 
quantity; concentration; or physical, chemical, or infectious 
characteristics, may cause or contribute to an increase in 
mortality or pose a substantial hazard to human health or the 
environment when improperly treated, stored, transported, or 
disposed of. 

6 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

APPENDIX I APPENDIX I 

.. Headquarters and major commands 

The Directorate of Engineering and Services, Air Force 
Headquarters, Washington, D.C., has overall management 
responsibility for the Air Force's IRP; but major commands, such 
as the Air Force Logistics Command at Wright-Patterson Air Force 
Base (AFB), Ohio, are the IRP managers for bases in their 
commands. The Logistics Command expects its bases to manage 
their own programs, with the Command responsible for program 
oversight and approval. 

Air Force Engineering and Services Center 

The Air Force Engineering and Services Center at Tyndall AFB, 
Florida, is .a .technical ·support organization, of .. the Air Force's 
Directorate of Engineering and Services, providing support to the 
major commands upon request. This support has included providing 
contractors for most of the Phase I studies to date. 

Occupational and Environmental Health Laboratory 

The Air Force Occupational and Environmental Health Laboratory 
(OEHL) at Brooks AFB, Texas, is under the command of the Air 
Force Systems Command. OEHL, the Air Force's technical manager 
for Phase II, initiates work on a base when requested by a major 
command. OEHL monitors Phase II studies performed by contractors 
awarded contracts by .the.Air. Force Systems Command's Aeronautical 
Systems Division at Wright-Patterson AFB, Ohio. 

Base level 

Generally, Air Force base-level IRP responsibility rests with the 
base's civil engineer. However, Tinker has given this 
responsibility to the newly created Environmental Management 
Directorate. 

ORGANIZATIONS CREATED TO AID 
TINKER'S IMPLEMENTATION OF THE 

. .INSTALLATION RESTORATION PROGRAM 

Tinker reorganized its hazardous waste management structure to 
centralize responsibility for all environmental matters, 
including the IRP, and to respond to oversight reviews by the 
Subcommittee on Environment, Energy and Natural Resources, House 
Committee on Government Operations; state and federal regulatory 
agencies; and cognizant Air Force organizations. 

7 
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Technical Review Committee 

The Technical Review Committee consists of designated 
representatives from the parties required to approve IRP plans, 
including the Air Force, Environmental Protection Agency (EPA), 
and the State of Oklahoma. The Committee was created on January 
15, 1985, to expedite remedial actions by eliminating the delay 
associated with the normal review process. This face-to-face 
forum provides the Air Force with the expertise of the regulatory 
agencies in the decision-making process. 

Tinker, including the Air Logistics Center, is represented by the 
Director of the Environmental Management Directorate, and the 

· . State of Oklahoma is represented by officials .from the Oklahoma 
·State Department of Health.· EPA Region VI officials represent 

EPA on the Technical Review Committee. Officials from other 
agencies, such as the Oklahoma Water Resources Board, the 
Association of Central Oklahoma Governments, the Garber 
Wellington Aquifer Association (represents towns and cities using 
the aquifer), the Army Corps of Engineers, and the Oklahoma 
Geological Survey, may attend and comment on matters before the 
Committee. 

The Committee members meet quarterly to discuss all IRP proposals 
and to reach a consensus on the specific IRP actions to be taken. 

Environmental Action Group 

The Environmental Action Group was established in February 1985 
to increase Tinker's responsiveness to hazardous waste issues and 
to act as a clearinghouse for all on-base activities' 
environmental actions. The group is responsible for IRP problems 
and other issues such as hazardous waste removal, unpermitted 
discharges, industrial waste treatment plant discharge, and 
hazardous waste storage. This group assists Air Force management 
in measuring the progress being made in each area and in ensuring 
that issues are being dealt with in a timely manner. 

The group, .which meets weekly, consists of representatives from 
all base activities that handle hazardous material. 
Representatives from other organizations may be asked to attend 
when their technical assistance is required. Each representative 
is authorized by his or her staff office to act on decisions made 
during the meetings. 

Technical Working Group 

Established in August 1985, the Technical Working Group supports 
the Technical Review Committee with technical representatives 
from the same agencies. The Technical Working Group meets one 

a 
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month prior to the Committee meetings to study proposed IRP 
actions and establish agenda items for the Committee. These 
meetings cover questions and the technical aspects concerning 
Tinker's IRP, such as possible cleanup alternatives. 

Environmental Management Directorate 

The Environmental Management Directorate was established in 
October 1985 as the sole point of contact for outside agencies on 
all environmental issues. This Directorate consolidates 
functions of the Director of Engineering and the Surgeon General 
on env.ironmental matters •. The Directorate, staffed with 45 to 50 

·.people, reports directly· to the command section of the Air 
Logistics Center. 

ROLE OF THE CORPS OF ENGINEERS 

Before Phase II was complete, Tinker officials discontinued using 
OEHL as program manager and contracted directly with the Army's 
Corps of Engineers in an effort to complete the IRP in a more 

·timely manner. According to Corps officials, they reviewed the 
work performed in Phase II and used it where applicable. The 
Corps' investigation, which began in March 1986, is scheduled for 
completion in fiscal year 1988. 

The members of the Corps' project team are environmental 
specialists with backgrounds in civil engineering and geology. 
The Corps' duties as Tinker's IRP project manager include 
investigating and identifying the sites on base contaminated by 
hazardous waste, developing the processes to be used for remedial 
action, and preparing the plans and specifications to enable a 
contractor to clean up the sites. 

According to Corps officials, individual IRP projects can be 
completed in a more timely and effective manner by combining . 

. Phase II with the first part of Phase IV. In the past, Phase IV 
work could not begin until a final Phase II report had been 
issued. Under the Corps' approach, the time frame for 
implementing the IRP is reduced by eliminating the report and by 
collecting the data necessary to design a remedial action plan 
(Phase IV) while obtaining data needed to quantify the 
contamination at a site (Phase II). 

In addition, it is no longer necessary to amend a contract each 
time the scope of work changes because the Corps staff perform 
the work themselves on a cost-reimbursement basis. Previously, 
OEHL had to modify contracts with private environmental firms on 
a stage-by-stage basis. 

9 
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'The Corps staff prepare a work plan for each contaminated site 
·after discussion with the Technical working Group and present the 
plan to the Technical Review Committee for approval. The 
statement of work must be approved in writing by the State of 
Oklahoma and the EPA. 

19 
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IMPLEMENTATION OF THE 

INSTALLATION RESTORATION PROGRAM 

Tinker AFB is one of the largest military industrial 
installations in the world. Tinker, which was activated in March 
1942 and covers 4,775 acres in central Oklahoma (southeast of 
Oklahoma City), hosts about 49 tenant organizations, including 
the Oklahoma City Air Logistics Center. The Air Logistics 
Center, under the Air Force Logistics Command, operates a 
maintenance depot on Tinker. This depot, which overhauls or 
modifies more jet engines than any facility in the free world, 
serves as a repair depot for several aircraft and weapons. The 

-_repair and overhaul processes require the use of large quantities 
of hazardous materials and result in Tinker's status as the 
largest hazardous waste generator in the Air Force. 

Problems in the past with the generation, storage, and disposal 
of this hazardous waste have caused contamination of several 
sites and the groundwater at Tinker AFB. Tinker lies directly 
over the known recharge area for the Garber Wellington aquifer 
from which Tinker and several cities near Oklahoma City obtain 
their drinking water. Tinker is currently implementing the IRP 
to identify and clean up these .contaminated sites. EPA has 
identified two sites to be included on its National Priorities 

'List2--building 3991 and Soldier Creek (one of the base streams). 

PHASE I 

The Air Force Engineering and Services Center at Tyndall AFB 
prepared the statement of work3 for Phase I of Tinker's IRP and 
coordinated it with the Air Force Logistics Command. The Air 
Force Engineering and Services Center obtained a private 
contractor, Engineering-Science, to conduct the IRP Phase I study 
for Tinker. Engineering-Science began the Phase I study in July 
1981 by reviewing records and files, conducting field . 
inspections, and interviewing officials from Tinker and the 
applicable regulatory agencies to identify current and past areas 
of hazardous waste generation and disposal as well as disposal 
methods. The final report was issued in April 1982. The 
completed study cost $45,999. 

2The National Priorities List identifies those sites deemed to 
pose the greatest potential for long-term threat to human health 
and the environment. 

3The statement of work describes tasks, establishes a schedule 
for conducting the tasks, lists all expected deliverables, and 
presents a cost estimate. 

11 
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Study findings 

Engineering-Science's Phase I final report identified 14 sites on 
Tinker as having potential environmental contamination. using 
the Air Force's Hazard Assessment Rating Method (HARM), a system 
to set priorities for the sites that is similar to the system 
used by EPA, the contractor scored each site on a scale of B to 
lBB (worst case being lBB) based on the following considerations: 

characteristics of the waste at the site, 

possible sites for contaminant migration, 

potential pathways for contaminant migration, and 

current efforts to contain the contamination. 

Based· on these HARM scores, the contractor then classified each 
site as having high, moderate, or low potential for migration of 
contaminants to other areas. Areas having HARM scores greater 
than 64 were of primary concern and were considered by the 
contractor to have high potential for contaminant migration. 
These sites required further investigation in Phase II. The 
contractor concluded that 3 of the 14 sites at Tinker fell into 
this category: two landfills and an industrial waste pit. 

Sites with HARM scores of 50 to 64 indicated moderate potential 
for contaminant migration and were recommended for further 
investigation in Phase II. Six of the T1nker sites--three 
landfills, an industrial waste pit, a radioactive waste disposal 
site, and a fire training area--fell into this category. 

The five remaining sites had HARM scores lower than SB, which 
indicated low potential for contaminant migration. They were 
therefore not recommended for Phase II investigation. These 
included one landfill, three radioactive waste disposal sites, 
and a fire training area. Although these sites were not 
recommended for further investigation, three were investigated in 
Phase II. The corps of Engineers included the three sites in its 
Phase II work because it felt that not enough work had been done 
in Phase I. For detailed descriptions, HARM scores, and 
recommendations for each site, see appendix III. 

Surface and groundwater testing 

Water quality data from the u.s. Geological Survey, the 
Bioenvironmental Engineering Officer's moni.toring program, and 
sediment samples taken by the Oklahoma Water Resources Board 
helped Engineering-Science determine that the surface drainage 
systems on base had been sources of contaminant migration since 

12 
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base .operations began in 1942. The potential exists for the 
contaminants in the streams to migrate through the sediment, 
leaching into the local surface waters and into the groundwater 
·system. For this reason, Engineering-Science recommended 
sampling.the streams and some of Tinker's water supply wells. 

Regulatory agency involvement 

As part of the Phase I study, Engineering-Science interviewed 
federal, state, and local agencies• officials to obtain 
environmental data pertinent to the base. These agencies 
included the Oklahoma Geological Survey, the u.s. Geological 
Survey, the Oklahoma Water Resources Board, EPA, and Oklahoma 

·University's Health Sciences Center. · 

PHASE II 

The purpose of Phase II is to determine if environmental 
contamination has resulted from hazardous waste disposal 
practices. This phase includes an estimate of the extent of 
contamination, identification of the environmental consequences 
of migrating pollutants, and recommendations for additional 
investigations for sites identified in Phase I. 

OEHL, the program manager for Phase II, drafted a statement of 
work for Phase li efforts.· ·OEHL's. Director of Technical Services 
Division and the Air Force Logistics Command Headquarters 
approved the statement of work. 

OEHL contracted with Radian Corporation to do a portion of the 
Phase II investigation. The contractor made the initial Phase II 
site visit on September 29, 1983, with subsequent field work 
.performed between November 1983 and October 1984. Radian issued 
its final report in October 1985. Its efforts under Phase II 
cost $657,399. OEHL's technical contract monitoring activities 
included comparing detailed monthly status reports with the 
statement of work, verifying Radian's analysis methods, and 
visiting the contractor at Tinker at least once. 

Study findings 

Radian's Phase II investigation included 12 sites: 19 of the 14 
sites identified in Phase I, building 3991 (including water 
supply wells 18 and 19), and four base streams grouped as one 
site. The 19 sites included 6 landfills, 2 industrial waste 
pits, and 2 of the 4 radioactive waste disposal sites identified 
in Phase II. All of these sites (except for the radioactive 
waste disposal sites and landfill number 1) had received high or 
moderate HARM scores. The four sites identified in Phase I but 
not included by Radian in Phase II were fire training area 1 and 

13 
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• radioactive disposal site 103GW, which had moderate HARM scores, 
and fire training area 2 and radioactive disposal site 62598, 
which had low HARM scores. 

An Air Force monitoring program found the Garber Wellington 
Aquifer to be contaminated when it discovered trichloroethylene 
(TCE) in water supply wells 18 and 19 located in building 3001. 
Radian's investigation of well 18 revealed TCE as high as 4,600 
parts per billion (compared to EPA's proposed standard of 5 parts 
per billion). The TCE contamination level in well 19 was 8.7 
parts per billion. 

These findings followed a study by the Oklahoma State Department 
of .Health. that revealed .a TCE contamination level· of 5.6 parts 

, per billion in ·Tinker's drinking water. The samples used in the 
state study were taken from the base's central water supply where 
the water from all wells was mixed, thus diluting the 
contamination from well 18. Because it was possible for some 
people to drink the water from well 18 before it was mixed with 
water from the other wells, Tinker decided to stop using well 18 
as a source of drinking water. 

Radian recommended further investigations at landfill 5 and the 
buried pits and tanks below building 3001, which may be the 
source of the TCE contamination in wells 18 and 19. Radian also 

. recommended monitoring programs. for .landfills 1 through 4. To 
ensure that TCE was not contaminating other base water supply 
wells, Radian also recommended that all drinking water wells be 
monitored. 

Remedial actions were recommended for landfill 6 and water wells 
18 and 19. However, Radian believed that no further 
investigations were necessary for the industrial waste pits, base 
streams, and the radioactive waste disposal sites. 

Corps of Engineers 

.The number of sites with possible contamination has grown from 14 
identified in Phase I to 17, including the base streams (grouped 
as 1 site) as identified by the Corps of Engineers. The base 
streams and building 3001 were added to the investigations in 
Phase II. The Corps has now added a new site, the fuel farm 
area, which is an underground fuel storage area. Due to leaking 
fuel tanks, the aquifer beneath the site is contaminated with 
fuel and other petroleum products. The groundwater contamination 
under the fuel farm area, shown in figure II.l, is estimated to 
be up to 4 feet deep, contain 40,000 to 50,000 gallons of fuel, 
and cover 150,000 square feet. 

14 
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Figure II.1: Groundwater Contamination Under the Fuel Farm Area 

[ 
r 

Remedial actions to pump out the fuel have been designed and will 
be performed soon. 

In addition, the Corps has completed a base--wide groundwater 
assessment, including off-base wells, which indicated that no 
contamination is now moving off base. The Air Force continues to 
test the base's water supply wells for contamination on a 
quarterly basis. 

The Corps is investigating the six landfills, building 3001, and 
the fuel farm area. Investigations have been scheduled for the 
base streams, two fire training areas, and radioactive disposal 
sites 1030W and 201S. Due to Radian's findings, the corps does 
not plan to investigate the two industrial waste pits and 
radioactive waste disposal sites 1022E and 62598. 

15 
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Regulatory agency involvement 

State and federal regulatory agencies reviewed the Air Force's 
statement of work, and Air Force officials told us that their 
comments had been incorporated as necessary before the Phase II 
investigation began in 1983. The regulatory agencies continued 
their involvement during Phase II activities through 
participation in the Technical Review Committee and Technical 
Working Group meetings at Tinker. 

EPA has identified two Tinker sites to be included on its 
National Priorities List--building 3001 and the Soldier Creek 
portion of the base streams. 

PHASE III 

The Air Force Engineering and Services Center is cooperating with 
EPA in a research effort to develop a biological treatment for 
TCE. The Center is currently contracting out the on-site 
demonstration project at Tinker to demonstrate this technology 
using the TCE-contaminated groundwater under building 3001. 

PHASE IV 

Tinker .has undertaken cleanup actions at several sites on base 
including the·Soldier Creek .Lagoon, the. drainage ditch west of 

·building 3001, .landfill 6, and former water supply wells 18 and 
19 in building 3001. 

The perched aquifer, a portion of the Garber Wellington Aquifer 
under building 3001, has been contaminated with TCE and other 
synthetic organic chemicals. This contamination is the result of 
an accumulation of wastes from 30 years of industrial operations. 
The contamination is primarily confined to the upper levels, 
which are not used for drinking water. However, water supply 
wells 18 and 19 in building 3001 served as conduits, allowing the 
TCE to enter the lower levels of the aquifer from which Tinker's 
drinking water is obtained. 

Water supply wells 18 and 19 were taken out of service in the 
latter part of 1983 and permanently plugged in September 1986 to 
prevent further contamination to the aquifer. Sample results, as 
depicted in figure II.2, indicate severe contamination in the 
upper levels of the aquifer, as high as 330,000 parts of TCE per 
billion. As stated earlier, EPA's proposed standard for drinking 
water is 5 parts per billion. The Corps of Engineers is 
currently designing the plans and specifications to remove the 
contaminated groundwater. 

16 
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· Yigure II.2: Trichloroethylene Contamination Under Building 3001 
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The cost of removing TCE from the groundwater increases 
dramatically as target cleanup levels of TCE decrease. Figure 
II.3 shows the number of gallons required to be pumped out, 
treated, and returned to the aquifer to reduce TCE contamination 
to various levels. The Garber Wellington aquifer covers over 
2,200 square miles and contains 22.8 trillion gallons of water. 
The desired level of TCE contamination has yet to be determined 
by the Technical Review Committee. 

17 
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Figure II.J: ·Quantity of Trichloroethylene-Con.taminated Water to 
Be Pumped at various Cleanup Levels 
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In 1983, the Oklahoma State Department of Health found that a 
private well was contaminated with synthetic organic chemicals 
·and, because of landfill 6's location, it was considered a 
possible source of contamination. To help prevent possible 
contaminant migration, the landfill was capped with 18 inches of 
clay and 10 inches of topsoil. Also, four additional monitoring 
wells were installed to detect contaminant migration away from 
the landfill. As part of the base-wide groundwater assessment, 
the Army Corps of Engineers took samples in July 1986, which 
showed no organic contaminants in the private well where they had 
been detected previously. 
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DISPOSAL OF WASTE FROM 
A REMEDIAL ACTION PROJECT 

Between November 1985 and May 1986, in response to Oklahoma Water 
Resources Board concerns, Tinker dredged 9,254.5 cubic yards of 
contaminated sediment from soldier Creek and the drainage ditch 
west of building 3001. The portion of Soldier Creek dredged 
included Soldier Creek Lagoon. Soldier Creek Lagoon is a 
sediment pond created by a low-water dam above the discharge 
points from the waste water treatment plants. Water from Soldier 
Creek Lagoon is diverted through an oil and grease trap known as 
Prices Pond. 

·:EPA requires disposal sites receiving hazardous waste from sites 
beirig•cleaned up in accordance with CERCLA to meet stricter 
standards than sites complying with the Resource Conservation and 
Recovery Act. Tinker's records indicate that 2,579 cubic yards 
of contaminated sediment dredged from Soldier Creek was disposed 
of at Rollins Environmental Services' landfill near Houston, 
Texas. Rollins Environmental Services' landfill did not meet 
these stricter standards because of groundwater contamination 
problems. In July 1986, subsequent to Tinker's disposal of the 
sediment at Rollins, DOD verbally agreed with EPA that hazardous 
waste removed during IRP cleanup projects would be disposed of at 
CERCLA-approved sites. 

FUTURE PROJECTS PLANNED 

The Corps of Engineers plans to perform a complete. investigation 
of the streams on base, and according to Oklahoma Water Resources 
Board officials, it is very important that the source of 
contamination in these streams be cleaned up before any further 
cleanup actions are taken. If the contamination going to the 
streams is not stopped, the streams might have to be cleaned more 
than once. For example, the cost of dredging the visible 
contamination from a relatively small area in Soldier Creek was 
$2.3 million, but core samples taken after the dredging continue 
·to show high levels of heavy metals. The heavy metal found in 
these core samples, taken to a depth of 24-inches, did not 
diminish with depth. 

The high cost of this type of cleanup has resulted in 
consideration of alternatives to dredging, such as using microbes 
to treat the contamination. Water samples taken from base 
streams by EPA and the Oklahoma Water Resources Board continue to 
indicate that streams are receiving contamination. Tinker's 
personnel have corrected hundreds of misconnected drains that 
feed these streams and expect to continue finding problems of 
this nature. 
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I STATUS OF INSTALLATION RESTORATION 

I 
PROGRAM SITES AT TINKER AIR FORCE BASE 

Sit ./A Ph • Ph U c • ... ., • • ••• ur,ent statu• 

I 
4-andtlll I •• t.ov potenthl tot IXUI~ht•nt W.ate t.reneMe b.lve ••ttled, S<:>i 1 and .. .,.t.tioD nov cower 

•itt".etion. LAndtlll uc.d for collectlnQ r&lftWAter. the t.ndUll. 'fbe Corp ot 
diapoaal ot 9e~ral retu•• Nonitorin9 .. 11a w.re ln9inMn (CO.CJ baa UMpl ed 
b1.n:ned to r..Suce voluN. lnatalled •ftd a .. pt~. ••laeud ttanch• .. .and 
Only ... 11 a.o~nta o1 ••pt .. lftdi<Hit• a U:•lt.d .on I tor lnq -.lla. A dealt 
e~lcala and induattlal !.$Hflet on ;rounchrater quality. t.-.diat action plan ta 

I 
~••t•• ~r• dlapoaed ot a~o..end quarterly ... pllnq ached\l:lftd to lM c;ublht:led by 
hare. Ito turtM:r ttOnlt.Otint for l r:•r to v•r1ty and J•nuuy lt88. 
J'4J<'~nded. quanti y .. aaonal variation. 

WftdflU 2: •• High potential lor eont.Mlft.ant trencbee have settled. hit and w.rqet.ttlon II;!'Ovet tbe 

I 
•lgnUon •• a pond b loeat~ eollectlbf ralnwat~. Wat•r hindfllit •N~ tM pond h .. 
Mat by. G~tn•r-al r•tu•• and ov•rflowa into a a.arby pon6 been br•aebed to r-ev• the 
••all Mo~anta of iftduatdal •114 ev•M~•llt enteu Cnteho wat•r. CO£ ha ••Pld 
•••t• vttce cU•poaeod or Iter•. cr .. lt. Samplaa ta~en t~oa ••leet~ tr-•rt¢bea and 
A auH poNt vaa built O'ler •onitorlnt ~lla indieata only •onitorir19 wlls. ~ 4rdt 
th• lan<tfi U. U•lted iapact on g:roufldwuer- rMNi.al action plan h 

I 
·aeeo-Mnd a teophydc&l suvey quality. $-pl•a tall:an f:rM . acheoduhtd to lM p'-lbliah.ct by 
•nd 9rovnd~t•r eonitotift¢. th• poftd d14 not ahow •'"t .:Januat;r 1981. 
S•pt• al'ld analyu l•aehate •levat*Ct l•w•l• ot 
atr•••• &Ad dr&ln the pond to contataination. 
r~~· pos•lbl• eont .. t~nt aeeoauael'ld qou·t•:r1y •-pUng 
ai9tation. for l re•r to verify end 

quancify aeaaonal variattona, 

I Lendtill 1 •• ftOderat• potantlal tor Honitotift9 w.ll• inetalled and Topaoil now cover• th• 
contaminant aiqr•tiOQ. ••pl4'd. s•pl•• indicate • l&ndti il. CO£ h.a• a•pl..cl 
c.n•ra) r•ftJ•e end eNll llmi.tAtd impact on gi:'OYnddt.er •elected trenches •nd 
q..a•nttti" ot indvnrlal qwallty. 11:1Qnitorl(l9 waH•~ "dt&tt 

I 
•••t•• w•r• Ji•po•ed of here. •~om.end q~attexlr •••pllft9 c.-edtal a~tion plan ia 
Rec~nd ;~phyaieal auxvey tor 1 year to verity and ach~duled to ~ pv~liah..cl by 
to dafine bound•ri•• •nd qyantify aea&on•l varhtion. January uae. 
geteloqy und•r t.M b:hdtlll. 
aeeo--.nd .addJtJon•l qroun4-
wat•r ao~itorlng a04 •n•lY•i• 

I 
ot any la•~h4te pl~-. •• 

Lan4Ull 4 71 Ki9h·pot•nti•l tor eonta•inant s~r-fa~ r!Oinott Uova into $oi1 and parti.t ~•tnion 
•i9tatlon. t..chat• obaerv4'd crutel'lo cr .. t. Leach•t• and c:ovar tho larwHill. COE ha• 

I 
cont.aJ.n.ini Mrcury, pnenola, IliOn it or ing wll uaptea •••pled •~teeted trenche.s and 
oilt •l'ld 9n•••~ in4icate • tiaited LID~ct on •onitotint -11a. A draft 
Rec~nd qeopnyaical aurway gro~n4wat.er quality. rem.dial actio~ plan la 
•ftd groundwater oonltorln;. lec~nd quart•rly a.-pllhi'J scheduled to ~ pubtt•hed by 
Also, aa111.ple al'ld en&lyae tor 1 y.ar to v•rtfy and .Jaruo~ary 1988. 
t .. enate ·~r•.-•· quantify aeatonal ••rlatian. 

I 
I 

Wndtill 5 Sl MOderate potential fo~ Sutf•e• d•preasiona •r• loll •~ v•i•t•tio~ now eov•r 
cont .. ina~t aiqratton. •••ll holdift9 r•inwat•t· • t:ba alu~ cot h.u aaap14'd 
•••pag• ltr• .. • -r• oba•l'v4'd. eonitotin; ~11 waa inUall~ ••lected trene~• f()t w••~., 
D•coeatl'ld g•ophy•icai ·~~·•Y aM •ampltld, vata eol tee ted chat•cter-iz&tion tnd ••lected 
to d•tine bo.-nd.ri•t and do•• not provide •vidence ot oth•t trenc~•• will •teo bolt 
9•ol09Y under the tandfi 11. 9tOundw•t•t eont•mination. ... pled~ Tfta cot h•• •l•o 
.U•o ~~~•nd grouf1o!.nt•r Surt•e• ot landfill h.u be•l'l intt•l \ed and n•pled 'i 
•onitotln; •nd ••pUnq ot diarupted by cvrc•nt •onitodnq ~Ut. Cllrr•ntly 
~t•ach•t• •tr•a••· eon•truction aeti•itl•t- awaitlft9 Utv1tt. l[ nothiftol) 

aeco.eftd eontinuift(t rev!..., ahowt up on the ta•t teaulta# 

I 
Wbel'l conatruction i• tM• 4n'la•tl9•tiOI'I will oe 
COIIpleted~ CO!Splet•. " eley cap vtl I .. 

piaced on the landfill DY 
••rtr nu. 

I 
LendfU l ' •• Mod•t•t• pot•nti•l for "onUoring -ll •••Pl•• (.aftdfi ll .... ca~ wl t~ clay 

cont .. 1aa~t alqratlon, col'lfira pte••nc• ot •nd top•oU. COt r.cently 
c.neral r•f.,•• anel ._u cblori~•ted org•nlc found •i• vne•pP"'d u-encnea 
qu4nti~:r of induac:rial .a•t• c:-pounda. Aa • (•avlt, " .. «nd ... ,,.., th" f~r w•u• 
.. t«tlala vera d4apoaed of • po•aible &0\lr~• ot ~ftar•etariaation • ..,.._ coc nu 
a..re. cont .. iftatlon of a prl•at•• al•o ll\•taiiN •nd ••Pled l9 
leco.end qeophyaieal otf-N•• well. MdlUonal .anltotifMJ .,.lla. If "ftOtbit\!1 

I 
aurv•r to d•f1fte boQadarl•• M"ltot'itMJ wll• .,.,. ahowa up Oft the t•at tea\llc:a. 
«nd q•ology und•r tM iattalleod and aMpi~. il'l•••ti~ation will M coap••c:•~ 
hncU i u. Abo • rKa..ead ladicatlt~t t.lM l•ndtHl .. A ~ontract c:o toa~l•t• c:n. 
~i C:iOMI tfOliindW:tel tel .. alnq aynt~c:ic ort•nic cta1 c•p "'' 11 M av~rd .. i!l 
-.onirorl~. ctta.ie•ta. leptatMr 1911. 

hC'OOI!Mnd NdiUout 

I 
aonitodn; ... u. De htatallN 
t.O t•at l•pact Oft tM equH•r-. 
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Ph 1I c t at t SiU£:A.cea &.:ore Ph•U ! ••• IHten ... 
lnduatthl •• woder•t• potential for t.rror-.d 9eophtaical •~r¥ey, A •MO Aetion• plan ha• ~n 
... u. pit 1 cont .. in.nt algration. aoU •-pi ing# al'ld ~Altodng au~ttt.d to th• &tate, but no 

~n4 U4pling and .,..u •••pliftliJ. •••ulu abow t••PGn•• to data. Oll.laho.111 

an•lr•i• pr09r.- th•t ltllcludaa little or no •i9t•tion of W.ter Reaourcea Board 
obt& ninq aoil borint• tn •M watt• contaalnanta •••t fro. officiala ••r it !a lillely tt1e 
around vaate pit. tq alta. c~mt-tnanta dlapoaed of ln 
Alao, r•c~nd • teophtaical No addition.\ worll r~uire4. tbia pit a .. pe6 into 11• Creek~ 
aurvay to defi~ tb. alta thua only trae. cont.-ination 
boundariee and identify any r~lna at tO. alta. 

I 
I 

teacheta plu .. a. 

Induurlal •• Hi9h poter11: h 1 for ¢Qttt-l~•"t f'er.ror~ qeo,phyai,qal aul'Y•t~ .\ •ffo Action• plan h.ta be.tn 
-·t• pit i •l9t•ti0!'1. t)fd not hav• •n nil h11Ptll'f9 • •rid e~itt~ to th• state* •ut 

i•par-able li.ner whih '" aonitorln~ -.11 ••splinq. no r•epon•• to dat•~ Olll'ht.o.aa 
I 

oparaticrn. •••uJta lndicate the wa•~• it Vat•r R•eoutel't eoard 
R~nd • •••pllnq and not aiyut:tnq fro• the at t•• offl.eiah aay it h Ultdy 
analy•ia proqraa to obtain unlaaa aurface it ditturbM or that eonta.in•nte froM this 
aoH borint• in and around dierupt~~ ai9nificant ,pit s .. P*4 into Cle Cra•k; 
th• wa•t• ,pit and a cont .. inant •i9ra:to~ ,, thu• only • ttaca of 
t.opbydcat •ul'vey. lolftl ill•ly. conta•tnatlon r•~ina at th• 

I 
No {l,ll'th•r ttOfil ia COI'laid•r;lld. •ite. 
n.e••aa.ry. 

Phi' .. ~erat• potl'ntlal ,., • •• lnc:lud-.:1 tn Pha .. tt~ •o iftYI'U i•JU.lon to dati'. cot.: 
tr;a;nlff9 eontaainant •iqration. Whit• plana to 1natall 1 .onitortnl 

I ..... 1 ln operation thia pit ••• eel It and t•~• l to 4 aAil 
Wttinlld. borin9• by July 1917. 
ttecom.end •-pl inq and 
anatyaia prQ9rad t~•t ineludea 
obtalnin; aoil borin~a in and 
• .-ovnd the arft. I 
Alto cond~r toophyaical 
•grv•y to define bovndari•• 
and id•ntity any l•achato 
plu•••· I 

fire ., Low potential for cont .. ine~t ... Included ln PhUI' tl .. CO!. Nde d • bot hto ond fovnd 
tulnll'f9 ai,ration~ ~his ait• wa• us-a no contaainatlon. llloO'thift9 
a.- ... ' in raqusntly •• • t.e~rory fQrther will be done. 

trsinin'i •r-. 
No fQtth•r .onitorinq. I 

Radioaeti.v• .. Moderat• por•nrial .. , Hot inclQded ln Pha&e 11 • NO lnvestiqationa hAve b••n 
w••t• cont.-inant •itt•tton. Ut• parlor~ to date. NOwt"Vtft 
4i&;'JOUI !.a believed to bO' loc:atH ln rocorda ~t• found that •it• lfl1tw t~• pond over landfill '· ind!ea:a th• ait• had ~en 

Low-level l'adtosctive claaned up in th• early 19Si'&. I 
••t•rial di•po•ed of h•~'• ••Y 
bave Moen r.aovlfd in 19~~-

I 
RecOtfiiiiMnd duin!~ th4t goad 
and u•pli.ftr9 •nd anal,-dOi 
wat•r and outface area tor 
r•di•tton l•v•lt. 

allldto•ctiv• .. t.ov potontial for conteet~ant C.ophyaicel aurvay waa lito ftJrth•r lnv•ati9ations 
waat• a{IJUUon~ Si tt waa u•lfd to pertore44 to locat• and ~tluhed. 
diapoa&l diapo•• of contain•.-• ot low~ 14antify th• •it•* TI-ll' ,u•• 
.tr.lUU 1•v•l re4loaetive materiel. w•a ••rted with .. tal a tat••· 

ll:&oe•l'lt .ltudiaa abov no hataful lllo f'nthet tav•aUqatioa. 
l•v•l• of radlo•etlYlty. 
No f~rth•r .onltorint. 

l•dtoactiv• 17 t.ov pot•nti&l tor <:ol'ltMinant C.Ophyalcel aurv•y focn4 oo •o tutttll'f ln•eatigetlofta 
wa•te •igr.tlon. Cofttaina lo.-l•vel ift41c&tioft of the location plaMad .. 
~Hapol•l udloeet i•• .,.t•r lal ~ .. •• Of the ait•· It ia Yel'y 
•it• una bl'li•vad the .,.t•rlal ••1 hav• ft~bl• the .. t.fl&l ••• 

be9n reeo¥4td. wo inc:r-..s s..aved. 
~6dlo.ctivlty n.ar tl'4 alte. NO foll9¥-on ln•••tlqatlon• 
MO fvrtn..- .o4itor'nt· no I'K•••nded. 
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•adto.cth• 
-•t• 
diapoaal 
aittt UlS 

Building 
lUl 

fhase I 

Low potential foe conta•lnant 
•19tatlon. Site ua~ tor tbe 
burial or low-laval 
r~ioaettve aater:ial. a.cent 
ndiOiotieal .ctftitadQijl Ma 
not ldentlfied any leer•••~ 
r:adioaetlvity neat the alta. 
rfO fu.rtruu: aonltortn<;. 

a.~and a ~preh.atlth• 
udl .. M SMpUftl; profjJUa Ofi 
t.Maa au·eua to curac:tertae 
a~l .. nu and ddln. any 
pollutant •i9ratlon~ Alao~ 
r.ac-end water: quality 
aampllfti in the •tr••~•• 

Not inch1dR ln Ph:au tl. 

COllected and an.lyud 21 
a .. plea fro• 24 tediment 
aampllft9 atatlona. The 
.tnaly.t.a ahowtld no avtderu:a 
o( alavat.a levels of 
lnduatr:lal conta•lnanta~ 
No follow-on action de..ed 
n.caaaacy. 

~imited conta•lnant leaka9e 
movlB9 downward in v!einlty of 
wl11 lB and U. hVan 
aonitoring velb .. re 
inat&lled and aupled with two 
ahowint bi9h 1•••1• of f'CC. 
The conta•inatlon ia not a 
•lnql•, d•tin.d ao~rc. but ta 
confined to the ah•llow l•vela 
of the aquifer~ Jndicatlnq 
other .. 11a in the vlcinitr 
ar• cl•an· An inapeetion of 
active and lnactiv• 
underljcouftd at~:>ta9• tan•• and 
pltl waa .. de ~•u•v thay 
wer• cons14ared poasible 
aource• of the contaain•tion 
uftde-r the buildiB9. 
R.e~ndad r.-.di•l •erion ia 
tc pm:p aftd t r•at the 
~ontaminatlon, Alao r•comoend 
ent•ri~~ in•pK'tift9 1 and 
•uplin'i a•l~tN piu and 
tank• for •olv•nt•. 

Hot lnehd_. in Phu• l lltudy, Hot lncl ... in thaa• 11 
uu4y~ 
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No inv•stlqation to dat•. T~ 
State of 9~lah~ h•• indl~at_. 
t~t it ¥ill not epprove any 
type o( el~ c.-.d1ati4ft abort 
of c.-oval and diapolal £t an 
approwed •lte. R.cord• 
indicat• th• pr••enc• of a 
•at!tl• burled at tfta ait• and 
aucf&ce radioactivity 
•easur ... nts conUra thte. A 
contract thro~gh arooE• Arl to 
r..ov• and 4ispo .. of the atill 
as well as t•at adjacent eo11 
ta acbeduled to be initt.u.ed 
in October 1981. 

A a.ctiol\ of hat lotdiat 
cr .. -. t\.U Man 4Uidg:.cl, 
ra.ovin9 1.481 cubic yacda of 
aNi .. nt. COt. plana to aMple 
and teat Cnttebo, ICtn.alaano, and 
Ele Cteek• ~y "-tch ltll. 

&a•• w,n•r •vpply -ua u 
and 19 .. ,. pli.tft.d in 
S.ptfMbet lt86, CO£ hu 
inat•ll.-4 and •-pl.-4 8l 
eonlltoclng dll• in aftd around 
buHdift9 )Ill~ bu.t the ntent 
O( tM coatMination pl"- baa 
not ~n defjne4. two 
additional Mnltotill9 -11• 
hA'H: r.c•ntty &Mn .in•taUed 
and seapl•d~ and' CO£ 1.6 
avaltlnq the raautt•. 
Abandon.-4 pi r. loe•tions nave 
bean located in th• south part 
of the bu1l4int~ and 4 pita 
hav• "-•n rec~tlde4 (or 
uiCIOV6L COl: •hould complets 
the action plan 4e•i9n by 
Au9Uat 1917~ 

The pe:tc:h.td aquifer Mtwtath 
t~ fuel fare 6re• is 
eontaainat~ •ith fu•l from 
ul'lldn9round fuel unka. TM 
bel pl~~~~~ t. a aadm~.~~t of 4 
taet thie-. and eont•lna 41~••• 
to Sl~lll 9allona of fqal. A 
pl~M ot Hlu•-.. tolu•n•; and 
1ylen• 6Utrounda th• fuel~ 
t-.dl•t• .. aa~o~r•a ar• "-ift9 
tak•n to c.-o~• t~• 
cont .. lnant•. Two r.eo-.ry 
-lt. b.ave be-en in•ut141d ro 
pu.p out tba fuel and watar 
.. ,.~•t•lt• rracur.-.nt of • 
~P h in pcacass. About Sll 
talLona of wat•t and \Sf 
IJ&lloh• O( h•l vUI " ~pad: 
d•lly. The romedt•l actloA 
r•pott i• dde by J~ly lt81. 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

APPENDIX IV APPENDIX IV 

OBJECTIVE, SCOPE, AND METHODOLOGY 

The objective of this review was to evaluate the actions the Air 
Force has taken at Tinker AFB to identify abandoned hazardous 
waste sites and to clean them up where necessary. 

We reviewed the reports of the Phase I and Phase II 
investigations at Tinker. These investigations began in 1981 and 
continue to date. To further evaluate Tinker's program, we 
interviewed officials at the Environmental Management 
Directorate, Tinker; Environmental Protection Agency; Oklahoma 
State Department of Health; Oklahoma Water Resources Board; 
Garber Wellington Aquifer Association, made up of users of the 
,aquifer; Occupational and Environmental Health Laboratories; Air 
Force Engineering and Services Center;'and the u.s. Army Corps of 
Engineers. We also toured the facilities at Tinker and observed 
several IRP sites. We attended and obtained minutes from the 
Technical Review Committee and Technical working Group meetings. 

Much of our work for this report was based on work we had 
previously done at Tinker Air Force Base and discussed in our 
report entitled Hazardous Waste Management at Tinker Air Force 
Base--Problems Noted, Improvements Needed, GAO/NSIAD-85-91, 
July 19, 1985. 

,Our work was performed in accordance with generally accepted 
government auditing standards. 

(392244) 
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GLOSSARY OF TERMS 

Applicable or-Relevant and Appropriate Requirement (ARAR). Requirements, including 
cleanup standards, standards of control, and other substantive environmental protection 
requirements and criteria for hazardous substances as specified under federal and state law 
and regulations, that must be met when complying with CERCLA. 

Contaminated. As used in this report "contaminated" generally refers to land on which any 
hazardous substance was stored for one year or more, known to have been disposed of, or 

·released, and to land where there are indications that these conditions may exist. 

Contractor pool. A pool of contractors who are awarded indefinite delivery contracts under 
a full and open competition. Prior to selection, contractors are required to submit contract 
proposals outlining technical and managerial capability, past experience, past performance, 
and, when appropriate, rates for labor and materials. After contractors are selected through 
full and open competition, they may be required to compete for task orders which define the 
scope of effort required. 

Dedicated procurement cell. An acquisition team whose members at least consist of 
.,program/project managers, contracting officers/contract negotiators, and contract 
auditors/price analysts. This team is responsible for awarding, administering, and 
monitoring environmental restoration contracts, and expediting the contracting process for 
cleaning up contaminated sites at bases identified for closure. 

Defense and State Memorandum of Agreement (DSMOA). An agreement between DoD 
and a state that addresses state agency support and oversight and provides reimbursement to 
the state for these activities at non-NPL sites. The DSMOA also provides a process for DoD 
and the state to resolve any technical disputes before judicial remedies are sought. 

Environmental contracting center. An organization designated by the Military Services 
which possesses environmental expertise along with other necessary specialists to support and 
manage the installation environmental programs." They develop environmental contracting 

. documents such as requests" for proposals, statements of work, etc. necessary to award " 
environmental work. They also help administer environmental contracts on behalf of 

, installations and other commands. These centers do not necessarily possess contracting 
officers with authority to award contracts, but the contracting office should be able to award 
resultant contracts. 

Interagency Agreement (lAG). A formal document in which two or more federal agencies 
agree to cooperate. States are also often parties to these agreements. 

J-1 
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Lead regulatory agency. As used in the this reJXllt, "lead regulatory agency" means the 
agency taking primary responsibility for regulatory oversight of cleanups. 

·Areas of concern. As used in this report, "areas of concern" is intended to mean any area 
of contamination or potential contamination on a closing military base. It includes any areas 
where there is any indication that any hazardous substance was stored for one year or more, 
known to have been released, or disposed of. 

·National Contingency Plan (NCP). The basic policy directive that contains the federal 
regulations governing response to release of oil and hazardous substances, including those 

;concerning removal and remedial action under CERCLA .. 

National Priorities List (NPL). The formal listing of the nation's highest priority hazardous 
waste sites as established by CERCLA. 

Preliminary Assessment/Site Investigation (PA/SI). The initial study, site sampling, and 
analysis under the'CERCLA remedial action process which form the basis for determining 
whether a potential threat exists at a site and merits listing on the NPL. 

Remedial Investigation/Feasibility Study (RIIFS). The Remedial Investigation is the 
~ .,, CERGLA process of determining the nature; extentand significance of.contamination at a 

;site. ·The Feasi&ility Study, 'which is conducted concurrently with the RI, is the evaluation of 
remedial action alternatives for the site. 

.. Tnmsfer. As used in this report "transfer" is intended, except where restrictive or 
qualifying terms are used in conjunction with it, to refer broadly to any method used to 
change rights to possess, use, or exercise control over real property. For example, it 
includes, sales, deed conveyances, leases, licenses and permits. Except where specifically 
noted, it is not intended to be limited to conveyances between federal agencies as it is under 
the FPASA. 

~ ·Uncontaminated. As used in this report "uncontaminated" generally refers to land for 
which a determination has been made, based on criteria that the Task Force recommends be 
developed, that no hazardous substances were stored on a parcel for one year or •more, 
known to have been disposed of, released, or were likely to migrate to the land. 

J-2 
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ADDITIONAL VIEWS 
OF GORDON M. DAVIDSON 

NPL Site Description 

EPA believes that the recommendation that it reevaluate the NPL listing of Federal 
facilities, and the manner in which such facilities are described, focuses attention on the 
formal listing process rather than addressing the needs of the interested parties for better 
information concerning conditions at the closing installations. 

. , · Establishing a process including standards for identifying areas which are 
uncontaminated and thus outside of the scope of 120(h) is perhaps the most critical element 
of the planning process. In addition to the sources of information identified in the Task 
Force report, criteria must be established for (a) levels of contamination which require 
further analysis or impose restrictions on transfer and (b) statistically valid parameters for the 
quantity of data required to make such a determination. Obtaining sufficient information and 
disseminating the results of the investigations in a timely fashion should be the primary 
emphasis, rather than the NPL listing regulatory process. 

The .li.s!ing process is not intended to define or reflect the "boundaries" of releases . 
· The NPL.is a list of releases which are often difficult if not impossible tO,. delineate with 
. precision at the time of listing. The process of identifying all of the releases or contaminated 

areas at an installation, and the extent of contamination at those areas, goes on throughout 
the remedial investigation/feasibility study process and may in some cases extend into the 
remedial design/ remedial action phase. · 

State and EPA Roles 

The report recommends that where a state agency has been exercising regulatory 
control of a response action at a non-NPL federal facility the state should be allowed to 

....• maintain that role after the federal facility is listed on the NPL. Although EPA could 
establish a cooperative agreement under which the state. would perform oversight of the . 

· .. federal agency activity, the statute does not allow EPA to delegate the selection of a 
CERCLA remedy at a federal facility NPL site. However there may be instances where it 
would make sense, technically and administratively to apply EPA's Federai·Facility Listing 
Policy which would allow the state to proceed under its RCRA authority as long as the 
objective was consistent with EPA's CERCLA approach. 
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,Resourtes 

EPA believes that it is essential the Congress recognize that environmental 
considerations associated with scheduled base closure will demand additional resources. The 
magnitude of the demand on EPA will depend on the rate at which closure and reuse 
decisions are implemented as well as the level of EPA's involvement in the process of 
identifying parcels to be transferred at non-NPL sites. 

Although the statute currently places on DoD the obligation to make the covenant that 
all necessary remedial action has been taken with respect to a parcel to be transferred, State 
regulators and the public have stated that EPA should have a role in such determinations and 
'EPA must be'.provided with the resources .required to meet that expectation. EPA and State 
regulatory agencies should not be expected to redistribute existing resources to address those 
areas on a closing base earmarked for redevelopment which may not be priority sites from an 
environmental perspective. EPA anticipates, based on experience at Pease Air Force Base, 
that potential users of the site, as well as the Agency transferring the property, will also seek 
EPA's involvement in making determinations about such areas. 

Gordon M. Davidson 
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ADDITIONAL VIEWS 
OF JAMFS M. STROCK 

On behalf of the National Governors Association (NGA), I have reviewed the October 
1, 1991 Report of the Defense Environmental Response Task Force and have the following 
additional views to include in the Report to be submitted to Congress on November 5, 1991. 
We appreciate the opportunity to provide additional comments on this Report. We are very 
pleased that the October 1 draft incorporates all of the proposed amendments that were 
approved by the Task Force at its September 27 meeting, and it represents a substantial 
improvement over the August and September drafts. 

First, the Task Force Report should contain language strongly urging that EPA revise 
its National Priorities List (NPL) listing policy under CERCLA so that only the contaminated 
parcels of the base property are listed or remain listed on the NPL, instead of the entire 

·base. This issue is of critical importance to local communities and redevelopment entities, 
which need to be assured that a base parcel determined to be "clean" will not have the cloud 
of potential Superfund liability left hanging over its head. EPA clearly has the ability to 
expedite regulatory NPL delistings. If EPA is unwilling to make this commitment, the States 
may need to seek relief in Congress . 

Second, the Report needs to further address the mechanisms for State and Federal 
regulatory agencies to enforce land use restrictions on closing bases and to monitor 
compliance with such land use restrictions. Normally, regulatory agencies are not parties to 
any deed, lease or other document evidencing a transfer of the base property. Therefore, we 
recommend that the Federal Facility Agreements (FFAs) for closing bases require DoD to 
notify the regulatory agencies of any proposed transfer, and to provide the regulatory 
agencies with a copy of the transfer document before and after the transfer takes effect. The 
FFA's should also provide that DoD agrees to comply with all land use restrictions required 
by the regulatory agencies. We understand that similar requirements are contained in the 
FFA for Pease Air Force Base in New Hampshire. 

Finally, the Report needs to provide strict target dates or schedules for rapid 
implementation of the findings and recommendations in the Report. These findings and 

. recommendations should be implemented as soon as possible by DoD, EPA, the states, and · -· 
other agencies represented on the Task Force. In particular, more specific transfer criteria 
need to be developed quickly to flesh out the general transfer guidelines set forth in the 
Report. I believe this concern is also reflected in additional comments submitted by the 
representative of the National Association of Attorneys General. We would be willing to 
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work with DoD, U.S. EPA, the Attorneys General and other State and federal agencies and 
to agree on strict implementation schedules in the near future. 

James M. Strock 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

ADDITIONAL VIEWS 
OF DAN MORALES 

In January 1990, the National Governors' Association and the NAAG published From 
Crisis to Commitment: Environmental Cleanup and Compliance at Federal Facilities, which 
presented recommendations for improving the federal facility cleanup process. The 
recommendations are most germane in the closed base context and I strongly urge the 
Department of Defense to carefully consider them in the coming years as it attempts to clean 
up Defense facilities . 

. I. · The Task Force report points to overlapping jurisdiction, conflicting standards, and 
litigation as causes of confusion and delay in the remediation process. This leaves the 
impression, which I believe to be misleading, that regulatory authorities might facilitate 
cleanups by simplifying environmental standards and/or reducing their enforcement efforts. 
The report would be more balanced in my opinion if it stressed, instead, the absolute 
importance of cooperation among state and federal regulatory authorities, public involvement 
at all stages, and strict compliance with environmental standards. These measures are most 
likely to reduce confusion and avoid delay. 

D. The report, moreover, unfortunately does not provide much specific guidance to 
decision-makers at three critical stages: 

.. (1) 

(2) 

The transfer of property believed to be uncontaminated; 

The transfer by deed of property known to have been contaminated but since 
cleaned up; and 

(3) The transfer by lease or other arrangement of property still known to be 
contaminated. 

While the transfer criteria stated in the report are valid and may be useful generally, 
.·the decision-makers will need specific guidelines, ·criteria and procedures at each of these 
steps. It was suggested during one of our hearings, I believe, that the Department of 
Defense should develop a "due diligence" manual (akin to that found in the private sector) 
for its base commanders or base closure officers. The manual would provide much-needed 
specific guidance for base officers facing a complex array of environmental issues. The 
development and use of such a manual is, I believe, a critical element for efficiently and 
effectively transferring defense facilities to local communities. 

m. Unequivocally, issues regarding budgeting and the funding of cleanups must be 
resolved. The Task Force barely touched upon these issues, although I concede that they 
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were probably outside the charge of the Task Force. Nonetheless, I note my concerns for 
the record: 

(I) . The Department of Defense will be competing with other agencies throughout 
the federal government in order to obtain a pool of funds for the cleanup of 
closing bases. At some point during the budgeting and appropriations process, 
Congress and the Administration will agree on a funding level and the 
Department of Defense will have a finite pool of remediation funds for closing 
bases. 

(2) It appears that, sooner or later, the services and/or the closing bases will have 
; · ·.to vigorously compete with each other for the finite pool of remediation funds. 

(3) Meanwhile, interagency agreements, of whatever form, between the Defense 
services and the state environmental agencies (or the Environmental Protection 
Agency ("EPA")) will be premised on the availability of funds to accomplish 
the cleanups. 

(4) At some point, assuming that Congress does not provide sufficient funding in 
any one year to begin and/or maintain the cleanup of all the closing bases at 
the same time, it will be impossible for the Defense services to meet their 
commitments at each and every closing base. 

· (5) No provision of any agreement, however, can be interpreted to require 
obligation or payment of funds in violation of the federal Anti-Deficiency Act. 
Thus, the communities attempting to redevelop the bases and the state 
environmental agencies seeking the clean up of closed bases will have no 
recourse or means of ensuring that the Defense Department will comply with 
its cleanup obligations in a timely manner. 

I therefore believe that Congress needs to closely examine the budgeting and funding 
mechanisms for closing base cleanups--especially the role of the Office of Management and 

. Budget. How will cleanup funding priorities be established in the coming years? How much 
money will be needed to cleanup the bases? Will the Anti-Deficiency Act cause communities 
and states to avoid entering into agreements with the Defense services? If agreements to 
clean up closed bases may be found to be futile (because of the Anti-Deficiency Act and the 
lack of complete funding for every base), why should states and communities enter into and 
possibly rely to their detriment on them? 

IV. The EPA has long recognized that enforcement activities must stop current violations, 
as well as deter future ones. In a recent evaluation of the Resource Conservation and 
Recovery Act ("RCRA"), EPA stated: 
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._"While informal enforcement actions can be effective in bringing facilities into 
compliance ... such actions do not materially contribute to general, long-term 
deterrence. An enforcement program aimed only at bringing facilities into 

·compliance and not at deterring future violations and encouraging voluntary : 
compliance will be unsuccessful in the long run. "1 

Yet, at federal facilities, EPA has been unable to fully enforce its programs because 
of the so-called "theory of the unitary Executive. • This theory, according to the Department 
of Justice, holds that one agency of the federal government cannot issue a unilateral order to, 
or bring suit against, a sister agency. 

While I have no reason to doubt that the Department of Defense has every intention 
of complying with all applicable cleanup laws, regulations, and agreements, I am concerned 
that misunderstandings and less-than-perfect agreement among all the parties involved with 
any one cleanup may result in the need for legal action to be taken by the EPA against the 
Department of Defense. However, Department of Justice's "unitary executive" theory, 
practically speaking, prevents the EPA from using the courts to fully enforce cleanup 
obligations against the Department of Defense. 

I believe that Congress needs to examine the ramifications of the "unitary Executive" 
theory on ensuring quick, efficient and full compliance by the Department of Defense with 
all cleanup laws, regulations, agreements and understandings. Such examination is especially 
needed in light of the theory of sovereign immunity which prevents states from ~ 
enforcing applicable state and federal laws against the federal government. 

V. Courts and federal agencies generally agree that federal facilities are subject to the 
same cleanup ·requirements as private facilities. Nonetheless, they do not generally believe 
that states can impose civil penalties on federal facilities that violate these requirements. 
Consequently, many state officials complain that they cannot deter federal facilities from 
RCRA violations or gain credibility as legitimate regulators in the federal facility cleanup 
processes. 

The problem lies in the continued application of the theory of sovereign immunity. 
While one state (Ohio) has been successful at the Court of Appeals level in having its civil 

· penalties against a federal agency upheld, I note that the United States has requested and was 
granted certiorari on the issue of whether a state can impose RCRA-based civil penalties on a 
federal agency. I believe that Congress must examine the ramifications of the Department of 
Justice's sovereign immunity arguments on an efficient and effective RCRA enforcement 
program. 

USEPA, Office of Solid Waste and Emergency Response, "The Nation's Hazardous Waste 
Management Program at a Crossroads-The RCRA Implementation Study" (20s.{)()()()l), July 1990, p.60. 
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VI. Lastly, the Task Force report should go much further in emphasizing the critical role 
· of the state environmental regulatory agencies in the cleanup of contaminated federal 
facilities. As I believe will become much clearer in the next few years, state agency 
participation will be essential, at ·least where a part of the closing base is contaminated but 

. does not rank as an NPL site. Such a critical role for states should not be ill-perceived by 
the federal government. State regulatory agencies will have, without a doubt, a great stake 
in quickly facilitating the redevelopment of closed bases in order to ensure that their 
respective communities will not long suffer the unfortunate economic consequences inherent 
in the closing of defense bases. State environmental agencies should be perceived as partners 
in the remediation process--partners with both the Defense bases being closed, as well as 
partners with the EPA. 

Dan Morales 
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ADDITIONAL VIEWS 
OF DON GRAY 

The charge given to the Task Force in the enabling legislation was to make findings 
and recommendations concerning ways, within existing law and regulations, to improve 
interagency coordination of environmental response actions at closing military installations 
and to consolidate and streamline the practices, policies and administrative procedures of 
relevant Federal and State agencies with respect to such environmental response actions so as 
to enable those actions to be carried out more expeditiously. However, in reviewing the 

. work of the Task Force, it is clear that far more emphasis was placed upon, and far more 
effort was devoted to, finding ways to expedite transfer of the use of, it not the title to, the 
properties before cleanup was completed than was devoted to finding ways to expedite the 
actual cleanups. 

I would have preferred that the Task Force expend more time and effort in seeking 
ways to expedite the clean-up process. In this connection, the early discussions and draft 
focused largely on delays supposedly caused by EPA and state regulatory prOcedures. I was. 
happy that the Task Force accepted my suggestion that DoD involve EPA, state and other 
regulatory officials at the early planning stages of the environmental assessment work, using 
technical review committees or similar devices, in order to reduce the potential for 
disagreements and prevent duplication and delay later in the process. 

However, based on my previous experience in this area I believe that the greatest 
potential for delay arises out of the Justice Department's unitary executive theory and policy, 
which prevents EPA from initiating enforcement action against DoD and other federal 
facilities, and the use of sovereign immunity to prevent states from levying fines or other 
penalties against such facilities. In my opinion, the absence of this kind of leverage, which 

· · would be available in dealing with non-federal entities, is not conducive to rapid resolution of 
disagreements between the regulatory agencies and DoD regarding facility cleanup plans. 

Although some members of the Task Force expressed interest in exploring the extent 
to which this issue was causing undue delays in the clean-up of closing DoD facilities, it was 
ruled out of.order because of the Task Force's mandate to make findings and 
recommendations within existing laws and regulations and the fact that legislation on this 
matter is currently pending before the Congress. However, I believe that the issue could be 

· resolved administratively without the need for legislation, and certainly the Task Force could 
have looked into whether these policies are causing undue delays in cleanups without making 
a legislative recommendation on the subject. 

In reviewing the final report I suddenly realized that although the Task Force had 
made many useful recommendations for expediting the cleanup and reuse of closing DoD 
installations, we had failed to recommend the establishment of any kind of monitoring 
mechanism to determine whether they would be implemented in an expeditious and effective 
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manner. To accomplish this purpose, I would recommend that the life of the Task Force be 
extended for at least another year in order to monitor progress towards implementation of the 

. recommendations, to evaluate whether they are achieving the objectives for which the Task 
Force was established, and to make recommendations for changes or additions as needed. 

Don Gray 
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1 P-R-0-C-E-E-D-I-N-G-S 

2 9:10 a.m. 

3 CHAIRMAN BACA: The task force will now 

4 come to order. 

5 I want to welcome the Task Force members. 

6 I know many of you have had to juggle your schedule. 

7 General Offringa, I know, has taken on a new 

8 assignment and we appreciate your being here. This is 

9 probably your day off, isn't it? 

10 MAJOR GENERAL OFFRINGA: It was the ~Jne 

11 day between assignments, but I'll spend it here. 

12 CHAIRMAN BACA: Well, good. We appreciate 

13 it. 

14 Gordon, you •ve been designated as the 

15 official member from the Environmental Protect:lon 

16 Agency and we're glad to have you here. 

17 MR. DAVIDSON: Thank you, Tom. Appreciate 

18 it. 

19 CHAIRMAN BACA: And Brian is representing 

20 the NGA and we appreciate your being here. 

21 MR. RUNKEL: Thank you. 

22 CHAIRMAN BACA: I know you have to travel 
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a long way and it's not easy to go through the time 

changes and so forth. 

And I welcome the other staff members. 

One point of order. I do have a meeting 

with the Assistant secretary this afternoon. For the 

period that I'll be gone, if it's necessary to go 

later in the afternoon, I will designate Anne Shields 

as the chairman. 

into it. 

But we'll discuss that as we get 

I would like to welcome the audience. 

This is our fourth day of meetings. I 

have called this meeting to work out the final details 

of the report that we'll submit to Secretary Cheney 

and ultimately to the Congress. We have made a great 

deal of progress in the last few months, and I believe 

today that with the progress we've made we should be 

able to finalize the report and list recommendations 

that will help us expedite the transfer of bases. 

The draft report now in front of us is the 

result of an iterative process that began in June when 

the Task Force met and agreed to an outline of issues 

that we felt were appropriate under our charter and 
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1 for which we felt we could make some constructive 

2 suggestions. 

3 I'm going through written statements 

4 because I want to cover a few points before we get 

5 started. 

6 The outline was sent to members for review 

7 following the meeting. A transcript of the meeting, 

8 edited by members, was also provided. At our meeting 

9 in July the staff briefed us on the results of the 

10 research and the Task Force added and deleted 

11 recommendations to that presentation. Following the 

12 July meeting, the amended staff presentation was 

13 mailed to each of your offices, along with the 

14 verbatim transcript of our decisions. As I promised, 

15 on August the 12th, I sent you by Federal Express a 

16 draft compiled by our staff based on the amended staff 

17 briefings and the transcript as edited by the members. 

18 We requested your comments on this draft by August the 

19 23rd and they were compiled by staff with responses 

20 based on the July 17th, 18th transcripts and our 

21 previous agreements on the areas of consideration. 

22 This compilation was mailed to you for 
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your review and on the basis of your responses to that 

compilation I have called this meeting to finalize the 

' 3 report. 
' 

I do appreciate your rapid responses. 

I' 4 They've been great. You've been very responsive. 

5 I hope that we can come to an agreement on 

I 6 the remaining issues of wording. I know some of you 

~ 

I 7 have concern with wording in the report, but I 

8 

:I 9 

recognize that all of us may not agree on particular 

language. If we reach a point where there is 

I 10 disagreement, I will call for a formal vote. My hope 

·I 11 

12 

is that the meeting today will provide all members a 

chance to express their views and include in the Task 

I 13 Force report all recommendations approved by the Task 

I 14 Force under the rules. 

15 There may be special points of view to be 

I 16 expressed by individual members and so I ask you to 

I 17 keep in mind other possible vehicles to transmit those 

I 
18 

19 

differences. 

I propose that we go through the report 

li 20 page by page, chapter by chapter and through that 

I 21 approach entertain any recommendations, suggestions, 

22 concerns that you might have. I'll stop here before 

I 
I 
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1 I get into the approach I'm going to use. I would ask 

2 for any comments by individual members before we get 

3 started. 

4 MS. SHIELDS: Are these your comments? 

5 These are Sam's. I brought a letter with a few -- is 

6 there a Xerox machine around here? 

7 CHAIRMAN BACA: We'll get those copied. 

8 MR. DAVIDSON: Tom, we have some copies 

9 we'd like to submit as well. 

10 CHAIRMAN BACA: Do you have enough copies 

11 for the members, Gordon? 

12 

13 

MR. DAVIDSON: Yes. 

CHAIRMAN BACA: Okay. Why don't we just 

14 distribute comments to each of the members. 

15 

16 

17 

18 

19 

20 

21 

22 

MR. RUNKEL: I'd like to say, Tom, that we 

have some comments too in a letter to you. 

CHAIRMAN BACA: Okay. Brian, do you want 

to circulate them? 

MR. RUNKEL: Yes. That's what you're 

getting right now. This is an original. 

MR. GOODHOPE: Mr. Chairman, I'd like to 

introduce Thomas Edwards, an Assistant Attorney 
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General for the state of Texas. He's put a lot of 

work into the efforts that you'll see from our state. 

MR. RUNKEL: I'd like to introduce Orchid 

Kwei from our State Toxic Control Program who has done 

a lot of excellent work for us too on this. 

CHAIRMAN BACA: Thomas and Orchid, we 

welcome you. 

MR. DAVIDSON: One thing, Tom. I forgot 

to put that -- well, we're circulating here a two 

paragraph proposal regarding NPL site boundaries. But 

it is from EPA. I forgot to put EPA at the top. 

CHAIRMAN BACA: Okay. We' 11 let the 

record reflect that it is from EPA. 

MR. DAVIDSON: Thanks. 

CHAIRMAN BACA: Any other members like to 

make any statements at this time? 

MR. DAVIDSON: I'd like to-- I appreciate 

DoD•s·responsiveness in putting the report together 

and willingness to convene another meeting. I do feel 

comfortable that we can come to resolution on this 

report today. I would like to introduce Bob Carr and 

Linda Rutsch of my staff who have been doing the 
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1 lion's share of the policy work within the agency on 

2 base closure issues. 

3 CHAIRMAN BACA: ,We've had Bob here before 

4 and we welcome you and Linda, glad to have you with 

5 us. 

6 Any other members have comments? 

7 MR. GRAY: Well, Mr. Chairman, I just want 

8 to express my appreciation to you for scheduling this 

9 meeting so that the members of the task force have an 

10 opportunity for give and take on the proposed changes. 

11 CHAIRMAN BACA: I think it's important and 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

we appreciate your pushing us to that end. 

Well, let's begin. I would like to start 

out by reading the charge to the Task Force. This is 

the congressional charge. If we can keep this in 

mind, I think we can make progress. The task force 

report, A, is to identify ways to improve interagency 

coordination within existing laws, regulations and 

administrative policy of environmental response 

actions at. military installations or portions of 

installations that are being closed or are scheduled 

to be closed pursuant to Title II of the Defense 
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Authorization Amendments in Base Closure and 

Realignment Act, Public Law 100-526. 

Secondly, ways to consolidate and 

streamline within existing laws and regulations the 

practices, policies and administrative procedures of 

relevant federal and state agencies with respect to 

such environmental response actions so as to enable 

those actions to be carried out in a more expeditious 

manner. 

That's the charge to us from Congress. As 

we go through the report, keep that in mind. We may 

reach or discuss an issue perhaps that is not being 

carried out by your agency or perhaps that your agency 

does not agree with. But if it's possible within the 

existing law to address that issue, I think it's in 

the purview of this committee to identify it as a 

possibility. The implementation, perhaps, is going to 

take that effort after we conclude our work. 

So, if we as a committee have identified 

an issue that is implementable under existing law, 

whether it's being applied by existing agencies, this 

committee's charge is to identify them. We're to 
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1 identify ways of expediting cleanup within the 

2 existing law. 

3 Okay. I believe you all have a booklet 

4 that's tabbed. If you go to Tab a, draft report of 

5 the Defense Environmental Response Task Force. I'm 

6 going to not go through the Executive Summary. I 

7 would hope that you would trust staff to reflect in 

8 the executive summary what is stated in the text. 

9 MR. GRAY: So the changes that we make in 

10 the text will be made in the summary automatically? 

11 CHAIRMAN BACA: That's correct. 

12 so, let's start with the introduction. 

13 MR. GOODHOPE: Mr. Chairman, I'd like to 

14 read in the point that you just made. I would like to 

15 make some comments about the recommendations in the 

16 executive summary. Later on we can talk about the 

17 format. 

18 CHAIRMAN BACA: Okay. Yes. Let's come 

19 back to that at the end, Sam, if we can. 

20 MR. GOODHOPE: That's fine. 

21 CHAIRMAN BACA: Executive summary should 

22 be just a reflection of the text. 
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MR. GOODHOPE: I agree. 

CHAIRMAN BACA: Okay. Page 1, any 

concerns with page 1? 

MR. JONES: Could you just put after 

"Federal Property Resources," put "Service" there, 

please, for GSA? 

CHAIRMAN BACA: What paragraph? 

MR. JONES: That's paragraph or item 4, 

Federal Property Resources Service. Service should 

show up everywhere in the report where you mention -

CHAIRMAN BACA: Okay. You make an 

excellent point. Whenever we make a correction, if 

there are other areas in the text where that same 

correction should be made, we'll do that. 

MR. GRAY: Along the same lines, Mr. 

Chairman, on the next page 

CHAIRMAN BACA: Well, let's cover page 1. 

Anymore comments on page 1? 

2. Go ahead, Don. 

Okay. Let's go to page 

MR. GRAY: The organization I'm with is 

the Environmental and Energy Study Institute. I'd 
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like that to be reflected throughout. 

CHAIRMAN BACA: Absolutely. 

MR. GOODHOPE: I am, unfortunately, not 

the only special assistant, so it should be "a special 

assistant attorney general." 

CHAIRMAN BACA: Okay. Good point. We 

thought you were the only one in Texas. 

MR. DAVIDSON: And Tom, another thing in 

page 1, given the recent change in representation from 

EPA, that may or may not reflect my particular title. 

I'm not sure now formal you want to make that. 

COURT REPORTER: I'm having. a lot of 

trouble hearing Mr. Davidson. There's not a 

microphone close to you. So 1 I •m having trouble 

hearing you. 

MR. DAVIDSON: What I said was on page 1, 

"The task force consists of the following," number 3 

should more accurately reflect my title given that I'm 

the duly designated representative of EPA. 

CHAIRMAN BACA: Okay. Let's go to page 

3. If we proceed at this pace, we'll be through by 

10:00. 
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Brian. 

13 

MR. RUNKEL: Excuse me, Mr. Chairman. On 

CHAIRMAN BACA: Yo_u can't be going back, 

MR. RUNKEL: Sorry. Sorry. I thought we 

were still -- they were going back to page 1. 

on page 2, and I know this is one of the 

issues your staff had identified, although the law 

does clearly state that we're supposed to look at 

recommendations within existing law, your charter does 

provide for making recommendations, possible statutory 

changes. Although we understand the need to focus on 

existing law, I think there are a couple of discreet 

areas that we would later on want to make 

recommendations in terms of statutory changes. We 

think that within the spirit of the law, that that's 

allowable. 

CHAIRMAN BACA: Well, let's talk about 

that, about those vehicles to transmit those concerns. 

This reflects the congressional charge. 

MR. RUNKEL: I understand that. 

wanted to point that out. 

I just 
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1 CHAIRMAN BACA: Okay. Page 3? 

2 MR. GRAY: I have a question, Mr. 

3 Chairman. At the end of the second paragraph, the 

4 sentence that says, "EPA interprets Section 120(a) to 

5 mean that the criteria for including federal 

6 facilities on the NPL should not be more exclusionary 

7 than those applicable to non-federal sites. 11 I'm just 

8 not sure I quite understand what that means. 

9 CHAIRMAN BACA: Okay. There's a citation. 

10 Do you want to explain that, Jay? 

11 MR. PENDERGRASS: The citation is to the 

12 listing policy and it's part of a discussion where EPA 

13 was talking about not excluding from the list sites. 

14 In other words, that the federal facility sites should 

15 not be excluded that would not be excluded 

16 MS. SHIELDS: In other words, the same 

17 criteria should apply --

18 MR. PENDERGRASS: Well, it didn't say 

19 treated the same, it said that it should not be more 

20 exclusive. So, it didn • t say exactly treated the 

21 same, it says that federal facility sites should not 

22 be excluded that would have been included if they were 
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private. If they were going to be included if they're 

private, then they should be included if they're a 

federal facility, but it didn't go the other way. 

MR. GRAY: Maybe we could ask EPA. Is the 

current language acceptable to EPA or do they have an 

alternative? 

MR. DAVIDSON: On this particular sentence 

that Don has brought up, no. I believe it accurately 

reflects our policy basically. 

CHAIRMAN BACA: In order to save a little 

time in correcting omissions and misspellings and 

clerical errors, if you haven't received it, I have an 

errata sheet that lists those corrections. 

Okay. Let's go to page 4. 

MR. DAVIDSON: One minor point. On the 

third paragraph, in the middle, where the sentence 

starts, "Section 120(h) (3), CERCLA specifies that the 

U. s • government, 11 we propose that the u. s. government 

be changed to say the transferring agency must provide 

a covenant. 

CHAIRMAN BACA: Any objection to that? If 

not, we'll accept it. 
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1 COLONEL HOURCLE: Let me just suggest for 

2 clarity that those who might just pick up the report, 

3 transferring federal agency? Would that be 

4 acceptable? Instead of just transferring agency, 

5 transferring federal agency? 

6 MR. DAVIDSON: Yes, that's what we're 

7 talking about. 

8 CHAIRMAN BACA: Okay. Let's go to page 4. 

9 Let's go to page 5. 

10 MS. SHIELDS: We had some comments on page 

11 5, but I don't know what's happened to the letters 

12 being Xeroxed. so, I would have it --

13 MR. CARR: There's also a comment on 4. 

14 The first sentence in the second paragraph about the 

15 RCRA closure, I'm not sure that you want to use that 

16 same 

17 CHAIRMAN BACA: Point of order here. I 

18 would like the task force members to be the 

19 spokesperson. So, if you would deal through Gordon. 

20 . MR. CARR: Okay. 

21 MR. DAVIDSON: That's fine. We might want 

22 to make a distinction here between RCRA closures and 
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base closures. It's just a point of clarification. 

I don't have language to offer, but it can be a little 

confusing here. 

CHAIRMAN BACA: Counselor, do you have a 

suggestion? 

COLONEL HOURCLE: Something like permitted 

facilities at these installations must be closed. 

MR. PENDERGRASS: I think their concern is 

about the word "closure." 

MR. DAVIDSON: I just don't want people to 

get confused with RCRA's closure as opposed to base 

closure. 

MR. PENDERGRASS: Is there another term 

that's used in RCRA? Managed? That covers the 

broader situation. That probably works in this case 

here. 

MR. DAVIDSON: Where is this now? 

MR. PENDERGRASS: The first sentence in 

the second paragraph on page 4. 

MR. DAVIDSON: Actually it's the second 

line. 

MR. PENDERGRASS: "These facilities must 
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be --

COLONEL HOURCLE: Let me suggest that we 

read that sentence after the semicolon to be "these 

regulated facilities must be managed," so we focus 

back on the fact that they're actually regulated under 

a statutory regulatory scheme. 

MR. DAVIDSON: That's fine with us. 

CHAIRMAN BACA: So the new language is, 

"The regulated facilities must be managed in 

accordance with those statutes." 

MR. GRAY: Just as a point of information, 

Mr. Chairman, I'd like to get an example of the kinds 

of conflicts you foresee arising under those 

circumstances. You say conflict may arise regarding 

a particular proposed remedial action. 

MR. GOODHOPE: Is this the Rocky Mountain 

Arsenal case? 

MR. PENDERGRASS: Potentially, yes , and it 

has been -- a lot of lawyers talk about the potential. 

The numbers of times that it's actually come up, I 

don't know that it has all that often. 

MR. GOODHOPE: Well, I guess if we had a 
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description here of why the problem comes up or has 

come up, maybe a description of the I would 

recommend that you have a description in there on the 

Rocky Mountain Arsenal problem so that we understand 

a little bit better what the conflict is and why that 

conflict arises. 

COLONEL HOURCLE: The basic confusion has 

resulted where you have a broad NPO listing and on 

that NPO listed site you have facilities which are 

also RCRA regulated units. The question then becomes, 

when you're doing the remediation, which statutory 

structure would apply. 

MR. GOODHOPE: And which agency has the 

authority to get the facility cleaned up. 

COLONEL HOURCLE: Which gets you into the 

ultimate question of who determines what the clean-up 

is going to be. 

CHAIRMAN BACA: Don asked for an example. 

Are you satisfied, then, with that 

example? Okay. 

MR. GOODHOPE: The issue was raised for 

some reason and I think we need to. figure out what the 
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1 source of the problem is, an analysis of why there is 

2 a problem and a potential for conflict. I think 

3 that's where we can get into -- not get into, but 

4 certainly a recommendation might flow from there that 

5 we try to figure out a way of resolving the conflict. 

6 MR. GRAY: Since the question occurred to 

7 me, Mr. Chairman, I think it may occur to other 

8 people. I would think that if we could at least cite 

9 one example, and Rocky Mountain Arsenal is certainly 

10 the most prominent one, it would be helpful. 

11 MR. DAVIDSON: Let me address that, Don, 

12 for a second. The Arsenal case, generally what we 

13 tried to do, and we've been successful at most NPO 

14 facilities, is to enter into three party agreements. 

15 These three party agreements lay out the process by 

16 which the state and EPA would work together on 

17 applying their various authorities. 

18 I'm not sure that the Arsenal is the best 

19 case in that the Arsenal litigation was tied in to 

20 whether or. not the timing of the listing of the 

21 facility and the litigation basically predated the 

22 development of any consent agreement of federal 
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facilities clean-up agreement there. 

The issue really is one of how the 

different statutory authorities of the state or the 

state authorized authority in CERCLA ought to be 

applied. An example might be useful. You may just 

want to say that conflicts may arise in the 

application of how these authorities are to be applied 

in terms of selecting the remedy. / 

MR. GRAY: Well, from what you're saying, 

I assume that with the existence of the interagency 

agreements there's less of a problem maybe than it was 

in the case of Rocky Mountain Arsenal and I just 

wonder how much of a problem it is. I mean, is it 

basically a theoretical problem at this point? 

MR. GOODHOPE: It seems to me it's not a 

theoretical problem if the Department of the Army 

doesn't want to comply with a -- with a state action 

or a state request under RCRA. We get into the same 

argument that they don't have to because it is a 

surplus site. 

MR. DAVIDSON: That has not been -- in our 

existing IAGs, that issue has not yet been tested. 
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1 MS. SHIELDS: It was tested at Rocky 

2 Mountain. 

3 MR. DAVIDSON: It was tested at the 

4 Arsenal. 

5 MS. SHIELDS: And we do have a District 

6 Court decision that says his jurisdiction was ousted 

7 by the listing and that's what we've got. 

8 MR. GOODHOPE: We should describe that 

9 outcome, then, I believe. I would recommend that we 

10 describe that outcome in this portion of the report. 

11 CHAIRMAN BACA: Can we reference the Rocky 

12 Mountain Arsenal lawsuit? 

13 COLONEL HOURCLE: Certainly the lawsuit 

14 and the process created the delay that we're concerned 

15 about trying to avoid, delay and confusion that we're 

16 concerned about avoiding or suggesting how to avoid 

17 through this report. So maybe -- I know Jay doesn't 

18 like footnotes --

19 MR. PENDERGRASS: This one could be long. 

20 COLONEL HOURCLE: -- but maybe a footnote 

21 to -- you know, an example of delay being caused by 

22 this confusion has been the Marathon Rocky Mountain 
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Arsenal litigation, which is -- and then reference the 

judge's opinion, which I guess is now in appeal. I'm 

not sure if a formal appeal has been filed at this--

MR. GRAY: Is it on appeal? 

MS. SHIELDS: I don't think it's been 

appealed yet. I don't believe the time has run yet. 

It just came down in August. 

MR. DAVIDSON: Larry, the issue that you 

brought up there is one of delay. I think one can 

make a case that while this litigation was ongoing 

there was remediation underway. so in terms of the 

overall goal of trying to get clean-up, I'm not sure 

the litigation actually resulted in delay. It 

resulted in a lot of --

MS. SHIELDS: Confusion. 

MR. DAVIDSON: --discomfort and confusion 

on the legal side. 

COLONEL HOURCLE: From my insider's 

perspective, I know that whenever the Army wanted to 

do anything t;here were more lawyers than engineers who 

got involved in whether this was a good thing to do. 

so, there is a lot of transaction cost when you're 
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1 trying to execute a clean-up when you 1 re in the middle 

2 of litigation on the side of making sure every -- you 

3 know, there are a lot more checks and things that have 

4 to go along and that I think creates the delay that I 

5 was talking about. 

6 MS. SHIELDS: I think you can say that, 

7 while at the same time making Gordon 1 s point that 

8 there was a lot of remediation that was going on the 

9 entire time that the litigation was proceeding. 

10 Certainly that is true too. 

11 MR. DAVIDSON: May I propose at the end of 

12 the sentence saying, "Conflicts may arise regarding 

13 particular proposed remedial action with respect to 

14 the application of RCRA and CERCLA authorities." 

15 COLONEL HOURCLE: I think we might also 

16 have an example at Warner Robbins, where I understand 

17 a RCRA site was subsequently added to the NPO and then 

18 we got into the what do we do now. congressman Ray 

19 had to come in and sort of get everybody together and 

20 try to figure out strategy for how we put it into an 

21 existing IAG and I think that as we look to taking 

22 sites which may be somewhere in the RCRA process and 
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listing them potentially as we get HRS2 and onto the 

end of the L, that may be another potential source of 

confusion which almost inevitably brings to light. 

CHAIRMAN BACA: Gordon has suggested -

the language at the end, I guess, as an addition? 

"With respect to RCRA and CERCLA authority?" 

MR. DAVIDSON: "With respect to the 

application of RCRA and CERCLA authority to the 

application." 

MR. GOODHOPE: I'm sorry? 

MR. DAVIDSON: I'm proposing, Sam, adding 

at the very end of the sentence, after "remedial 

action," it says--

CHAIRMAN BACA: Delete the period. 

Ms. SHIELDS: That's one way to go. 

MR. DAVIDSON: say, "Conflicts may arise 

regarding a particular proposed remedial action with 

respect to the application of RCRA and CERCLA --" 

MR. GOODHOPE: Well, I would ask that a 

description of Rocky Mountain Arsenal be put in 

MS. SHIELDS: Didn't we agree to do that 

in a footnote? Didn't Jay consent to that? 
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MR. GOODHOPE: That's fine. 

CHAIRMAN BACA: Yes, we'll do that. 

MS. SHIELDS: In the spirit of 

cooperation, I made a suggestion for this paragraph, 

but I know everybody is going to compromise today, so 

I'll just offer to drop it. 

CHAIRMAN BACA: Let me tell you the 

corrections we have now on page 4. Second paragraph, 

second line, "These regulated facilities must be 

managed in accordance with those statutes," and then 

the addition, "with respect to the application of RCRA 

and CERCLA authority." And then the footnote on Rocky 

Mountain. 

Okay. Let's go on to page 5. Ann, you 

have the floor. 

MS. SHIELDS: Right. You should have our 

letter there. It's number 4 on the letter. We have 

revised the third sentence of the first paragraph. We 

suggested the revision so that it conforms to the 

statutory language, I think it's better drafting when 

we've got statutory language that uses certain words 

and phrases that we stick with them. It would read, 
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"Section 120 (h) of CERCLA, for example, applies in 

cases where any hazardous substance was stored for one 

year or more, known to have been released, or disposed 

of, and Section 204 (c)... makes NEPA specifically 

applicable. 

CHAIRMAN BACA: Okay. Does everyone 

understand the proposal? Is there any objection? 

MS. SHIELDS: All we've done is use the 

statutory language instead of different language. So, 

I don •t think this is one, sam, where I •ve got a 

hidden agenda. I'll tell you that when we're getting 

to that. 

MR. GRAY: That's Section 204(c) of 

CERCLA? 

MS • SHIELDS: It • s 204 (c) of the Base 

Closure Act that applies NEPA specifically. 

MR. GOODHOPE: Mr. Chairman, .I'd like to 

ask permission for Thomas Edwards to speak. 

MR. EDWARDS: I have a question. 

CHAIRMAN BACA: Go ahead. 

MR. EDWARDS: I wonder if you're taking 

into consideration the case of Idaho yersus Hanna 
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Mining Company in which the State of Idaho sued a 

mining company under CERCLA for natural resources 

damages and the company claimed that the damage was 

expected and fully set forth in an environmental 

impact statement, therefore not subject to recovery. 

The court held, I think from this small note that I 

have, basically that CERCLA trumps NEPA. 

MS. SHIELDS: I'm not and I wouldn't 

imagine that you would want to draw attention to that 

holding. All I'm saying is that it's the Base Closure 

Act that specifically applies NEPA in this instance 

and that if it didn't, we might argue about whether it 

applied. But since it specifically applies, we don't 

argue about it. 

MR. DAVIDSON: Doesn't it apply in the way 

that -- with respect to future use and that sort of 

thing? 

MS. SHIELDS: It applies to the whole base 

closure, not to just the CERCLA cleanup. 

MR. DAVIDSON: I think that's fine. I 

just want to make sure everyone understands the 

clarification on what NEPA applies to actually. I 
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think it goes on in the report a little bit later on 

to discuss this, but my understanding is that the 

applicability of NEPA is to the formulation of land 

use plans and the process of deciding how this use is 

going to --

COLONEL HOURCLE: That 1 s correct. It's a 

little bit different between the two base closure 

statutes, the 1 88 statute and the 1 91 statute, but it 

is a constrained application of NEPA and it is not 

directly related to the concept of you have to do NEPA 

on the CERCLA. 

MS. SHIELDS: That's right. And we're 

not --

MR. GRAY: It's not the cleanup process 

that it applies to? 

MS. SHIELDS: That's right. 

COLONEL HOURCLE: That's right. It's the 

eventual use of the land. 

CHAIRMAN BACA: Okay. We'll accept that 

language. 

MS. SHIELDS: Let me just finish with page 

5. In the second paragraph where it talks about 
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1 lessees, I think a better term would be users. We may 

2 be talking about people other than lessees. 

3 CHAIRMAN BACA: Okay. That's good. 

4 That's a good clarification. 

5 MS. SHIELDS: And in paragraph 2, the last 

6 line -- it's not paragraph 2. 

7 MR. RUNKEL: It • s page 7 actually. I 

a found that. 

9 MS. SHIELDS: Oh, okay. All right. 

10 Forget it then. I thought that was wrong. 

11 On my letter, number 6 should say page 7 

12 instead of page 5. So, we'll get to that. 

13 CHAIRMAN BACA: Okay. Other comments on 

14 page 5? 

15 MR. JONES: I have a general comment. 

16 CHAIRMAN BACA: Go ahead, Earl. 

17 MR. JONES: We have a glossary of 

18 abbreviations. I recommend including in the report a 

19 glossary of terms that are being used, such as 

20 uncontaminated, contaminated. We found that the term 

21 "transfer" is being used very loosely throughout this 

22 presentation. Transfers under CERCLA versus transfers 
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under the 49 Act. We thought you might want a 

glossary of terminology. 

GENERAL OFFRINGA: I had the same comment. 

MR. RUNKEL: So do we. In fact, we might 

want to try to agree on a definition of transfer 

because I think there may be a difference of opinion 

on whether that applies to non-deed situations. 

MR. JONES: The way it's used in this 

presentation, transfers under CERCLA relate to just 

about every type of transaction, where as transfers 

under the Federal Property Act means from one Federal 

agency to another. 

CHAIRMAN BACA: That's a good point. 

MR. GRAY: One way of solving this 

problem, I think, Mr. Chairman, is to talk about 

transferring use or transferring the property. 

Transferring use is different from transferring the 

property, and if we could use that terminology 

throughout when we mean something less than a deed 

transfer, use "transfer use of the property" --

MR. PENDERGRASS: Except that I 1 m not sure 

that it solves the problem that Mr. Jones was talking 
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about of how transfer is used in federal property 

context. In the Federal Property Act it 1 s transferred 

first to between agencies and we would still have the 

problem. If we •re talking about transfer of property, 

you still would have the confusion about whether -- in 

here we were talking about a sale or other transfer 

that could be between the federal government and 

private parties. 

MR. GRAY: You could still say "transfer 

of property," couldn't you, if you were talking about 

to another federal agency? 

MR. JONES: I just thought you might be 

able to clarify the issue once and for all if there 

was a glossary right up front. 

COLONEL HOURCLE: Is it possible in this 

one to continue to use the broader definition of 

transfer in the report and then talk about or try to 

be good about talking about transfer by deed in those 

circumstances where we're talking about 120 (h) (3) 

limitations? Would that work for folks? 

MR. RUNKEL: Well, of course, {h)(3) also 

says, "sale or other transfers." so that does get 
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into beyond deed situations. Right? 

COLONEL HOURCLE: I was trying to get to 

that section that says what the warrant is, which 

seems to be a stumbling block on this where it's the 

warrant in the deed which we have -- staff has -- I 

guess our belief is that if it's a warrant in the deed 

it's a transfer by deed and if you don't have a 

transfer by deed, then the section about warrant and 

deed can't apply. 

MR. RUNKEL: I see blank stares. 

CHAIRMAN BACA: Well, let's get back to 

Earl's suggestion. Would it add to the report by 

having a glossary of standard terms? 

MR. RUNKEL: Yes. 

MS. SHIELDS: I think probably if you put 

transfer in it, you're going to have to describe the 

different ways that transfer is used in this statute. 

We can't change the statute, but we can point out that 

it's a word that's used in different contextual ways. 

COLONEL HOURCLE: I think on behalf of the 

staff I'd solicit anyone else's recommendations about 

confusing terms that we might want to include in a 
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1 glossary. suggestions? 

2 CHAIRMAN BACA: Good, as we go through. 

3 Are you through, Brian? 

4 MR. RUNKEL: so your staff will develop a 

5 definition for transfer? 

6 CHAIRMAN BACA: Yes, and it will be as a 

7 result of discussions as you come up with terms. 

8 COLONEL HOURCLE: My inclination is that 

9 the staff will have a very broad definition of 

10 transfer and then try to be good in the report about 

11 particularly saying if a transfer is pursuant to the 

12 Property Act or transfer by deed to indicate that 

13 we're deviating from the normal definition. 

14 CHAIRMAN BACA: Okay. 

15 MR. GRAY: I still have some concern where 

16 you're not transferring the property itself, but 

17 you're merely transferring the use of the property 

18 through a lease. That's not really a transfer. If 

19 it is a transfer, then I think it is subject to 

20 Section 120(h} of CERCLA. 

21 MR. PENDERGRASS: I think in the report we 

22 had tried to identify those situations as transfer of 
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use or a lease. As we go through it today, we can try 

and make sure that we identify those because there is 

a distinction. 

CHAIRMAN BACA: Yes. If that confusion 

arises, Don, point it out as we go through it. 

MR. RUNKEL: The first area -- I just want 

to clarify here again, Mr. Chairman, the last sentence 

of page 5 is really where it first comes into play. 

The second part of the sentence, "or as land that 

could be transferred by deed under 120(h) (3) again," 

I just want to make sure that when that's rewritten, 

I assume it would be because 120(h)(3) says sale or 

other transfers. We don't want to make it look like 

120(h)(3) is limited to transfers by deed only. 

COLONEL HOURCLE: My recollection is 

MS. SHIELDS: It's (h)(1), I think, that 

talks about 

COLONEL HOURCLE: 

other transfer. 

-- (h) ( 1} is sale or 

MR. RUNKEL: (h} (3) does not have that 

term? 

MS. SHIELDS: (h}(3) is talking about the 
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contents of the deeds which-- so, we're talking about 

sales in (J). We're using it to cover more 

transactions in (h) (1). 

CHAIRMAN BACA: Okay. Well, let's move 

on. Any other comments on page 5? 

MR. GOODHOPE: We have some recommended 

language for a new paragraph after the second 

paragraph. I think what it does is collect in one 

place thoughts or conditions spread throughout the 

report. It's really nothing new, it just kind of puts 

in one spot what the conditions of transfer should be. 

CHAIRMAN BACA: Okay. Can we all go to 

what you're looking at? 

MR. GOODHOPE: 'l es. It 1 s page 6 of our -

MS. SHIELDS: Page 3 of your --

MR. GOODHOPE: Page a of our suggested 

amendments. 

CHAIRMAN BACA: Okay. Page a of the 

larger handout. 

MS. SHIELDS: This is no longer with us? 

We now have this? 
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I think we just 

passed those out. We don't have a hidden agenda and 

two different formats. 

MS. SHIELDS: The states have unlimited 

money, you know. They've got these Xerox machines 

that run on full tilt. 

CHAIRMAN BACA: Okay. Do you want to read 

your amendment and explain it? 

MR. GOODHOPE: It's rather lengthy. 

Should I go ahead and read it? 

CHAIRMAN BACA: Yes, why don't you read 

it. 

MR. GOODHOPE: "The task force recommends 

that tracts classified as areas of concern not be 

transferred unless all the following conditions are 

met." 

CHAIRMAN BACA: If you have an acetate, 

why don't you put it up. 

MR. GOODHOPE: Well, there is the language 

that we're suggesting, along with its rationale. 

MR. GRAY: Where do you propose that? 

MR. GOODHOPE: It should go after 
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1 paragraph 2 of page 5. Again, it just collects in one 

2 place things that are spread throughout the report. 

3 MR. PENDERGRASS: I have a comment that 

4 I'm not sure that that exactly is where it goes. I 

5 think the overview was trying to give a sense of what 

6 issues -- what the concerns were and what the issues 

7 that the task force was looking at and the specifics 

8 about recommendations which this is were later in the 

9 report under the sections, "Uncontaminated Land" and 

10 "Contaminated ·Land." I think that it probably relates 

11 to a couple of places later on, but I'm not sure that 

12 it goes in the overview. I don't think the overview 

13 talks in terms of recommendations. 

14 CHAIRMAN BACA: This really gets to 

15 recommendations, solutions. 

16 MR. PENDERGRASS: So, I think that it 

17 probably belongs another place and I have been trying 

18 to note where those were. I think it's pages 9 and 

19 13. 

20 MR. GOODHOPE: Well, I don't care where it 

21 goes, I think. All we need is just for clarification. 

22 I would defer to the staff --
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CHAIRMAN BACA: Let's pick it up when we 

get to the solutions. 

MS. SHIELDS: I think it does restate 

things that are scattered throughout. 

have any objection to its content. 

so, I don't 

MR. GOOOHOPE: If it's worth saying once, 

it's worth saying two or three times. 

5? 

CHAIRMAN BACA: Any other comments on page 

MR. GOOOHOPE: No. 

CHAIRMAN BACA: Brian? 

MR. RUNKEL: Again, we can discuss it 

later since this goes to a criteria from the AG's. 

We'll be discussing recommendations, but there are a 

couple of additional criteria that we would add to 

that. I think what they have here is very good and we 

would just have a couple more. One would be that the 

states and the public be adequately notified. We 

pointed that out in previous comments. 

Also, we'd like to have some kind of 

provision in there regarding indemnification. I guess 

this is one of the areas getting into recommendations 
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l for statutory changes. As you pointed out, there's 
I 

2 concern about that, although I note that Ms. Shields ,I 
3 is wondering where that's coming from. So, we need to ;;I 
4 have a further discussion of indemnification. 

5 CHAIRMAN BACA: Well, okay, but let 1 s get I 
I 

6 to the overview on 5. I 
I 
I 

I 

7 MR. GRAY: One further question, Mr. 

8 Chairman. In the last sentence where it says, "This 
I 

9 report refers to these areas as cleaned up I 
I 
I I 

' 
I 

10 contaminated land or land that can be transferred by 

11 deed." Should we have, "transferred by deed with 

12 appropriate covenants," in there? II 
I 

1\ 
1\ 

13 CHAIRMAN BACA: . We could probably buy 

14 that. Any objections? 

15 MR. GRAY: I think that's what the statute 

16 requires. I 
I 

17 COLONEL HOURCLE: How about "any 

18 appropriate covenants?" 

19 MR. GRAY: That's fine. I'm easy. I 
20 CHAIRMAN BACA: Let's make sure our I 
21 recorder picked that up. Okay. 

22 Any other comments on page 5 overview? I 
I 
I 
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MR. DAVIDSON: I've got one. 

CHAIRMAN BACA: Gordon? 
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MR. DAVIDSON: The first sentence, third 

paragraph. "Contamination on many bases is limited to 

relatively small discreet areas." Some of the 

comments we received back from our regions was that 

that may not be totally accurate, that indeed many 

bases also include large areas of contamination. So, 

what I'd like to suggest is to put in some language 

that reflects that there is a range here, 

contamination of DoD bases ranges from being 

widespread to being limited to relatively small, 

discreet areas. I think that 1 s more accurate from our 

view of what we have out there. 

CHAIRMAN BACA: Let's resolve this. Any 

comments? Any problems? Counselor? 

COLONEL HOURCLE: That 1 s factual. There's 

so many differences in size of installations. You can 

have large contamination in some contexts but in the 

context of a 25 to 50 mile installation it still may 

be fairly small by comparison. I think the range is 
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MR. GRAY: Yes. The last sentence in 

paragraph 2 causes me some concern, Mr. Chairman. It 

says, "If higher levels of residual contamination are 

allowed after cleanup because the planned use is 

industrial, for example, measures must be taken to 

ensure that future changes in land use do not expose 

the public to unacceptable risk." 

I •m not aware that there's anything in the 

statute or in the National Contingency Plan that 

allows land use restrictions for industrial or other 

purposes to be a part -- to determine the cleanup 

level. The statute requires that they be permanent 

remedies to the maximum extent possible, and I think 

this implies an acceptance of the idea that land use 

restrictions can be a part of the cleanup remedy, 

which I'm not sure has been established. I would like 

to see that sentence deleted. 

MR. GOOOHOPE: I would agree. I think 

that was a good suggestion. 
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MR. DAVIDSON: We have also some concerns 

with the drafting of this paragraph with respect to 

the'applicability of land use as it applies to CERCLA 

cleanup. I don't have a specific proposal, but maybe 

discuss what this means. 

COLONEL HOURCLE: Caution the task force 

to think CERCLA, RCRA corrective action and state law 

as we try to grope through this morass because there 

are a whole bunch of different cleanup statutes which 

could pertain to this area. 

MR. ETHRIDGE: This is the second 

paragraph that -- revisions of Mr. Goodhope and Mr. 

Edwards and it also addresses the same paragraph that 

Mr. Gray was talking about. 

CHAIRMAN BACA: Can everybody see that? 

MR. ETHRIDGE: It's sort of hard to show 

because it's on two different slides here. The line 

that you're talking about is at the end of -- right 

there, "If higher levels of residual contamination." 

They've crossed it out and added --

MR. GRAY: Well, the last part of that 

does what I proposed to do, so I'm satisfied. 
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MR. GOODHOPE: We would agree with you. 

MR. ETHRIDGE: So they got it, "In order 

to assure compliance with applicable law, maintain 

public confidence, avoid the potential for future 

liability, DoD should plan on full compliance with all 

ARAR concerns," Section 121 of CERCLA. They've 

deleted that last sentence in paragraph 2 on page 9. 

Excuse me, page 6. Yes, page 6. 

MR. GOODHOPE: There is also a deletion on 

the prospective land uses and cleanup levels which are 

related. 

CHAIRMAN BACA: I think "assure" should 

probably be "ensure." 

Okay. Discussion, counselors? 

MR. PENDERGRASS: Well, I think to deal 

the sentence, "Prospective land uses and cleanup 

levels related," I do think they are related. For 

instance, if you have a cleanup of a municipal-type 

landfill where the cleanup is a cap, the land use will 

be determined by what the cleanup is. so, the land 

uses are related to the cleanups. 

MS. SHIELDS: But I think, Jay, in the 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

45 

rationale that they have, they've sort of explained 

that, that it will be in the context of the agreement 

that is reached among the agencies. I don't have any 

problem with this. 

CHAIRMAN BACA: I think it still captures 

the idea that the ultimate use will determine the 

cleanup standard. 

MR. GRAY: I think, Mr. Chairman, it's 

important to -- I don't have any problem with the idea 

that future use of the land may be restricted by the 

level of cleanup and the particular remedy selected, 

but I'm not sure that I would agree with the reverse

- it should be the level of cleanup that determines 

the future use, not the future use determining the 

level of cleanup. 

MR. DAVIDSON: The EPA supports Mr. Gray's 

comments on that. It's an important distinction to 

make. 

CHAIRMAN BACA: Let's resolve this issue. 

Can we accept the Texas amendment? 

COLONEL HOURCLE: Let me suggest 121 does 

get a little bit tricky, that perhaps the pursuant to 
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121, that last line, ARAR is pursuant to Section 121 

be changed·to in accordance with 121. I think the 

concept of planning to ARARs, I'm comfortable with it, 

realizing that, in fact, it could go in different 

directions depending on whether we're cleaning up 

under state:law or RCRA. But I think as a planning 

' 
concept, it •,s probably a prudent planning concept. 

CHAIRMAN BACA: Okay. Hearing no 

objection? 

MR. PENDERGRASS: I have one other 

suggestion, that the first sentence of the change 

however it says, "However, CERCLA 121(d)(2) 

borrows." I would suggest changing "borrows" to 

"incorporates cleanup standards." 

CHAIRMAN BACA: "Borrows" to 

"incorporates'~? 

MR. PENDERGRASS: Yes. And then that, 

"State law is, more stringent than the" instead of 

federal standards, I think it should be CERCLA 

standards because it • s incorporating other federal 

standards, for. instance from RCRA or something and 

state law that,is more stringent then-- it's CERCLA 
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standards, whatever, has been brought in through 

CERCLA. 

MS. SHIELDS: I'm not sure that's right. 

MR. PENDERGRASS: No? 

MS. SHIELDS: For the state law to 

overcome the standard that's in the federal law, it 

has to be more stringent. The federal law sets the 

floor. 

MR. PENDERGRASS: Right. And I •m just 

saying that you find it through CERCLA. 

stated. 

MS. SHIELDS: You find it through CERCLA? 

MR. PENDERGRASS: Yes. 

MS. SHIELDS: That's not the way this is 

See, I think the way this is stated just 

states what state laws we would defer to now and they 

have to be more stringent than the underlying federal 

statute, which would not be CERCLA, it would be RCRA 

or the Clean Water Act or something else. 

MR. EDWARDS: I have the statute here. 

May I, Mr. Chairman? 

CHAIRMAN BACA: Go ahead. 

MR. EDWARDS: It says, "Any promulgated 
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1 standard, requirement or criteria or limitation under 

2 a state environment or facility siting law that is 

3 more stringent than any federal standard." 

4 MS. SHIELDS: Yes. I think this is a 

5 better way. 

6 CHAIRMAN BACA: Okay. We '11 stick to 

7 "federal". How about the inclusion "borrows to 

8 incorporate." 

9 MS. SHIELDS: No, He's changing the word 

10 "borrows" to the word "incorporate." 

11 ~HAIRMAN BACA: Okay. Any problem with 

12 that change? 

13 COLONEL HOURCLE: I think my question --

14 not to beat a dead horse, but I got confused by the 

15 term in that, "However, CERCLA l2l(d) incorporates 

16 cleanup standards from other applicable federal law 

17 and state law," and then we go back to federal 

18 standards. I think the dual reference to federal is 

19 somewhat confusing. Having heard the provision again, 

20 I guess it incorporates state law. What we might do 

21 is drop the first federal or modify the second federal 

22 by saying federal CERCLA standards to direct the 
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readers that that's what we're trying to go to. 

Does that clarify or confuse? 

MR. GOODHOPE: Looking at the statute, I 

think you need to use both, keep both in. 

COLONEL HOURCLE: Okay. In that case, 

would it be acceptable to say it's more stringent than 

federal CERCLA standards because we'll be 

incorporating other things which may not be normally 

CERCLA-like. Interior always says that endangered 

species isn't an ARAR, it's a separate statute, things 

like that. 

MS. SHIELDS: I'm missing this. The 

problem is CERCLA doesn't have standards. CERCLA 

borrows standards from other sources, namely other 

federal laws and state laws that are more stringent. 

So, I think the way Sam has got it is right. 

MR. GRAY: Well, I don't think it would 

hurt to add the word "relevant" in front of this 

federal standards the second time 

MS. SHIELDS: No, that's all right. 

MR. GRAY: -- because then it wouldn't 

matter where they came from. 
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1 MS. SHIELDS : Does that give you some 

2 ease? 

3 : COLONEL HOURCLE: I think I was confused 

4 to the point of getting you all confused. 

5 ·MS. SHIELDS: You did it. 

6 CHAIRMAN BACA: Okay. 

7 MR. ETHRIDGE: So, for the record, is 

8 "incorporates" still in there, "incorporates cleanup 

9 standards?" 

10 MS. SHIELDS: Incorporates cleanup 

11 standards from other --

12 MR. ETHRIDGE: But there's no change on 

13 federal? 

14 MS. SHIELDS: -- applicable federal law 

15 and state law that is more -- are we leaving it the 

16 way that it was except we're changing the word 

17 "borrows" to the word "incorporates?" 

18 CHAIRMAN BACA: somebody wanted "relevant 

19 federal standards." 

20 MR. PENDERGRASS: We didn't agree. 

21 MR, GRAY: Do you have a problem with 

22 putting relevant in there? 
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I think I heard the 

concern from this side of the table and I was still 

trying to get unconfused. 

CHAIRMAN BACA: I don't have a problem 

with "relevant". 

MR. GRAY: Because we're saying that that 

incorporates some other places in CERCLA. 

CHAIRMAN BACA: Okay. Then we'll accept 

Texas --

COLONEL HOURCLE: We' 11 insert "relevant" 

before "federal standards." 

MR. GRAY: That would be fine too. 

CHAIRMAN BACA: Hold it, hold it. You 

need to recognize the chair. Our reporter is a little 

bit confused. 

MS. SHIELDS: Why? 

CHAIRMAN BACA: Here are the changes. 

Okay? "However, CERCLA 121 (d) ( 2) incorporates cleanup 

standards from other applicable federal laws and state 

law that is more stringent than relevant federal 

standards." 

Reporter, did you also get the change, "in 



52 

1 order to ensure'' at the bottom? 

2 THE COURT REPORTER: Would you mind 

3 repeating i't, just to be certain? 

4 • CHAIRMAN BACA: Okay. We have a spelling 

5 change. Forth line from the bottom. "In order to 

6 ensure," instead of assure. 

7 Okay. Let ' s to back to page 6 • Any other 

8 comments? 

9 MR. DAVIDSON: For the record, could I get 

10 a reading on the changes to the first line in the 

11 third paragraph on my point earlier about it was a 

12 range. 

13 MR. ETHRIDGE: "Contamination on many 

14 bases ranges from widespread areas to relatively small 

15 discreet areas." 

16 CHAIRMAN BACA: Does that do it for you? 

17 MR. DAVIDSON: It does it for me. 

18 CHAIRMAN BACA: Okay. Good. Let 1 s go on 

19 to page 7. Any comments on page 7? 

20 MS. SHIELDS: We just had a question and 

21 somebody else, .I think, wanted to bring it up -- was 

22 that you, Brian, the indemnification stuff on page 7? 
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I just am confused by it. That was sort of news to 

me. "Since agencies cannot indemnify a purchaser 

without specific legislative authorization." 

CHAIRMAN BACA: Jay? 

MS. SHIELDS: Do you think there ought to 

be a cite or something if that's accurate? 

COLONEL HOURCLE: We have no independent-

we have two areas that are related to indemnification 

which I guess you could call a kind of 

indemnification. That is, of course, there's the 

covenant in 120(h)(J) is statutory authority to go 

back and do any addition or remediation that might be 

required. That might be considered in the context of 

indemnification. Then individuals who are harmed in 

their person or property could also file a claim 

against the government under the Federal Court Claims 

Act which is in the nature of an indemnification. But 

the fiscal law principle would be that we wouldn't 

have money available to pay a claim unless we had a 

statutory authority to offer this up. It's the areas 

we get into with contractors and indemnification all 

the time. So, at this point, other than what we could 
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1 do is just 

2 MS. SHIELDS: Yes, I'm for it. I just 

3 wasn't sure if it was true. 

4 CHAIRMAN BACA: Does that clarify the 

5 confusion? 

6 MS. SHIELDS: I don't know. I guess if we 

7 can't cite to some authority for that, maybe we just 

8 ought to leave it out. 

9 COLONEL HOURCLE: The Anti-Deficiency Act 

10 is absent the specific statutory authority to provide 

11 monies for these purposes. We can't --

12 MS. SHIELDS: But it requires you 

13 CoLONEL HOURCLE: That would be a 

14 statutory authority to provide monies for the purpose 

15 of additional remediation. Federal Torte Claims Act 

16 would be statutory authority to 

17 Ms. SHIELDS: Yes, but don't you think 

18 specific legi~lative authorization sounds like more 

19 than what's in (h) (3)? 

20 MR, RUNKEL: I think, Mr. Chairman, we 

21 clearly have. At the DOJ they're sort of -- no 

22 offense to the legal experts for the government on 
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So, I think we'd better 

clarify this and make it clear that since DoD or since 

federal agencies believe that -- rather than the task 

force. I don't think the states would buy off on this 

statement. I feel very uncomfortable with that 

conclusionary statement without better legal --

MS. SHIELDS: I don't know that we need it 

in there, Larry. I guess my 

COLONEL HOURCLE: Okay. 

MS. SHIELDS: I think we can just --

MR. GRAY: Is the proposal to delete the 

whole thing? 

MS. SHIELDS: Delete the whole -

CHAIRMAN BACA: We are deleting the last 

sentence on paragraph 2. 

MR. RUNKEL: And then, Mr. Chairman, I 

would propose that we add a sentence referring to 

and I know this will open some discussion, but we 

would like to see a recommendation that the task force 

ask Congress or recommend that congress look into the 

issue of indemnification nationwide similar to what 

was done at Pease, they look into the issue of doing 
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I 
1 that, of allowing DoD to provide for indemnification. 

2 , CHAIRMAN BACA: Okay. Can we handle that 

3 under issues at the end that need to be advanced? I 
! 

I 
4 . MR. RUNKEL: Well, I 1m afraid we might run 

5 out of time; I'd really like to have some discussion 

6 on that right now because -- I 
7 CHAIRMAN BACA: Well, we won't run out of I 

I\ 
' 

8 time. I'm going to sit here until we get this report 

9 finished. If it's midnight, I'll still be here. 
I 

10 MR. RUNKEL: Well, I think that we can II 
l 

1\ 
' 

11 agree not to talk about it right here in the overview, 

12 but at some point in terms of the criteria, we do 

13 believe.it is an additional criteria. So, we would I I 
14 want to have it reflected. When we get to the I 
15 criteria that NAG has proposed, we want to add two 

16 more. One is public notice and the second is I 
17 indemnification. so, if we could do it that way. I 

I 
18 CHAIRMAN BACA: Okay. Keep the thought on 

19 the issues that perhaps need to be advanced. 

20 Don? I 
21 MR• GRAY: Yes. The second sentence in I 
22 the first paragraph which begins, "Restrictions on use 
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are effective if they are made a part of the deed and 

run with the land." First of all, I think it should 

read "should be" instead of "are." I don't think 

we're in a position to conclude that they are. 

CHAIRMAN BACA: I'm sorry, Don, where are 

you? 

MR. GRAY: The second sentence in the 

first paragraph on page 7. 

CHAIRMAN BACA: Yes? 

MR. GRAY: It says -- maybe it's the 

third. Third sentence. "Restrictions on use are 

effective if they are made a part of the deed and run 

with the land." I think, first of all, it should read 

"should be" rather than "are," since I don't think 

we're in a position to conclude that they are 

effective. I am not sure that something else isn't 

needed. It's something the task force hasn't 

discussed, but it seems to me that if you're talking 

about a situation where a hazardous substance is left 

in place after a cleanup and you're going to rely on 

a deed restriction, that there should be another 

requirement, and that is that that promptly be marked 
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1 in some permanent way because nobody goes and looks at 

2 the deed before they start excavating, for example. 

3 It's something that, it seems to me, 

4 whenever you have a situation where you're going to 

5 leave hazardous substances in place and, say, have a 

6 cap remedy and you're going to put deed restrictions 

7 on excavations and well drilling and those sorts of 

8 things, that that property needs to be marked in some 

9 permanent wa,y so that you don't have to go and look at 

10 the deed to see if there is a restriction on that 

11 particular site before they start with the backhoe. 

12 CHAIRMAN BACA: Comments? 

13 MR. GOODHOPE: Not that we are 

14 coordinating, but we do have some suggested language. 

15 MR. ETHRIDGE: This is too good. 

16 CHAIRMAN BACA: Page 11 of the Texas 

17 amendments? 

18 MR. ETHRIDGE: Since this is deleting 

19 "they are" and adding some additional language. The 

20 additional language, "They are made a part of a final 

21 order of the administrative agency or court having 

22 jurisdiction over hazardous substances on the site. 
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Restrictions also should be" -- delete "they are" and 

keep the last part." 

CHAIRMAN BACA: Discussion on the Texas 

proposal? 

COLONEL HOURCLE: My technical concern 

would be that it may not be true if the order doesn't 

particularly provide that it's going to run to follow

on purchasers and that's why we were focusing on 

the --

MS. SHIELDS: Well, that's why you put it 

in the deed. 

COLONEL HOURCLE: That 1 s why you put it in 

the deed. 

MS. SHIELDS: But he 1 s kept it in the deed 

as well. 

COLONEL HOURCLE: Yes. I think any order 

or something like that would also have to provide the 

person being ordered were included in any deed 

transfer. So, I just wanted to make sure that the two 

things are connected and not viewed as you can do 

either this or this. To make the order effective, 

it's going to have to run with the deed. 
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1 With regard to the permanent marking 

2 solution, I'm not sure how that practically could 

3 pertain and I thought I'd put Mr. Jones on the spot 

4 from the GSA perspective as they do a number of land 

5 transfers. , I don't know of any bronze plaques that 

6 say, "SometJ;ling is under here." 

7 MR. JONES: No, we don't do that. Mainly 

8 we rely on ·restrictions that are in the deed and 

9 monitor it, but there's no bronze plaque. Hamilton 

10 Air Force Base, for example, where you have the 

11 landfill that's going to be covered, you won't be able 

12 to develop on it. It will be restricted, but there's 

13 no sign. 

14 COLONEL HOURCLE: I think there is a 

15 concept that putting in the deed is one thing. Making 

16 sure that the deed is structured so that there is a 

17 ride and an oversight capability of the nature nothing 

18 goes wrong at the site is something else. That may be 

19 a concept that's worth exploring. 

20 MR~ GRAY: When you pass property from the 

21 hands of the government by deed, the only handle 

22 you're going to have, I think, is what you get into 
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the deed of transfer. I'd like to hear from EPA as to 

what they normally do at NPL sites where an in-place 

type remedy involving capping is used. Do you, as a 

part of those remedies, include any kind of marking 

regarding future activities at that site? 

MR. DAVIDSON: That's a good question, 

Don. I know under RCRA -- I'll get to CERCLA in a 

second. Under RCRA we would have in deed some sort of 

restrictions place in there. Obviously whether 

there's any physical sign, I'm not really sure. I'm 

not sure under CERCLA --

MS. SHIELDS: My staff attorney, Mark 

Haag, whom I should have introduced earlier, suggests 

we put up a sign that says, "Abandon Hope." 

CHAIRMAN BACA: Let 1 s go back to the Texas 

language. Does anybody have any problem with the 

views in it? Brian? 

MR. RUNKEL: Mr. Chairman, if I could ask 

a question of Mr. Goodhope and Mr. Edwards. 

When is the final order imposed? I know 

that in Texas you kind of have a process that may be 

different than what's allowed in other states. Could 
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you clarify when that happens? 

MR. GOODHOPE: I defer to Mr. Edwards. 

MR. EDWARDS: Mr. Chairman, under Texas 

law, and of course the law of different states will be 

different, under Texas law there is a final order 

under the state statute after the cleanup is 

completed, ·when all PRPs have been identified, and 

when the s~aring of costs, cost recovery, has been 

determined, only then do you get the final order. 

COLONEL HOURCLE: Let me suggest, in the 

spirit of Mr. Gray's earlier comment, that the "are" 

may presume . too much and maybe it • s should be a 

"should be" or "can be." 

MR. ETHRIDGE: This is after use? 

COLONEL HOURCLE: Yes, are effective. 

MR. ETHRIDGE: Should be effective? 

COLONEL HOURCLE: Yes, or can be. 

CHAIRMAN BACA: "Should be"? 

MS. SHIELDS: Why wouldn't you just say, 

"Restrictions ·should be made a part of the final 

order." What's with the effective stuff anyway? 

CHAIRMAN BACA: Yes, I agree. 
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MR. PENDERGRASS: I think we've gotten 

I 2 away from the concept that was there originally. It 

r •. 
3 I was actually the negative of restrictions on use are 

4 not effective if they're not a part of the deed and we 

I 5 tried to make it a positive that they're effective if 

il 6 they're made a part of the deed and run with the land. 

7 

I 8 

Now we're talking about a two part thing of--~~: 

What you just said, "Restrictions on use, if they are 

I 9 to be effective, must be made a part of the final 

I 10 order." 

11 MS. SHIELDS: It is in the nature of a 

I 12 recommendation now. I think maybe we're in a 

I 13 different place to make the point. We are suggesting 

14 

I 15 

that you ought to put this stuff both in whatever is 

imposing the cleanup and in what is transferring the 

I 16 property. 

'I, 17 MR. PENDERGRASS: Should we preface this 

18 with, "The task force recommendations that 

I 19 restrictions on use should be made a part?" 

I 20 ~HAIRMAN BACA: Yes. Let's buy that. 

I 
21 

22 

MR. RUNKEL: Mr. Chairman, we'd also like 

to see something reflected in this language to deal 

I 
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with non-deed situations, like a lease or licenses 

that are not recorded, and get in a situation where 

you have some restrictions built into it in terms of 

the transfer. But again, you're not going to have any 

possibility when you get a new tenant of being able to 

determine that a transfer is taking place. We need to 

reinforce that. 

CHAIRMAN BACA: Do you have a suggestion? 

MR. RUNKEL: Well, I would say just 

anywhere in this paragraph where it talks about a deed 

situation, "Restrictions on use are effective if they 

are made a part of the deed or other --" 

MS. SHIELDS: Transfer documents? 

MR. RUNKEL: Transfer document or other 

vehicle of transfer, something like that. 

MS. SHIELDS: They wouldn't run with the 

land, so if you're going to have them run with the 

land, you'd better hook them to the deed. 

MR. RUNKEL: Yes, hook that back to the 

deed only. 

CHAIRMAN BACA: Okay. As the recorder, do 

you understand the changes? 
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MS. SHIELDS: Let me suggest this reading 

for the recorder. "Restrictions should also be made 

a part of the transfer document or the deed and run 

with the land so that later owners or users cannot 

extinguish or ignore them." 

CHAIRMAN BACA: Okay. We' 11 accept that. 

Any other comments on page 7? 

MAJOR GENERAL OFFRINGA: Is this a good 

point to raise the contaminated/uncontaminated issue? 

I know the state of California has the same concern in 

terms of definition and whether we're going to include 

that in the glossary or whatever we're going to add. 

CHAIRMAN BACA: Okay. Those are obviously 

terms that need to be defined. Okay. That will be 

part of the glossary. 

MR. RUNKEL: Can we have a chance to 

comment on that? I understand you want to get this 

report as final today, but just on that particular-

the particular definitions, like next week? 

CHAIRMAN BACA: Yes, we'll ask for 

comments on the glossary. 

COLONEL HOURCLE: Is my recollection 
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correct that there's some -- I think in your letter, 

Brian, that there's something we can work from as the 

difference between uncontaminated and contaminated? 

MR. RUNKEL: I don't know in terms of the 

actual definitions of contaminated, but we do have 

some criteria for determining that. Is that what 

you're referring to, for determining the extent of 

contamination? 

COLONEL HOURCLE: Where we might go then 

with a definition is if we adopt criteria, land which 

is determined to not be contaminated pursuant to the 

criteria would be deemed uncontaminated and land which 

isn't would be deemed contaminated. The definition 

would be by application of the criteria, is where we 

go after we decide to pick up the criteria. If we 

don't pick up the criteria, please come back to this 

issue because then we've got another problem. 

MR. RUNKEL: Well, I guess the only 

concern that we would have with that is, again, what 

we're suggesting is some criteria for looking at a 

process for determining contamination, but the actual 

fact of contamination, of course, can change. As long 
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as there's the ability -- you see what I •m saying? In 

other words, if later on further contamination is 

found, you've got to allow for that in the definition. 

You can't exclude that. It • s not done at one place in 

time. If you apply a criteria, you might exclude 

further discovery of contamination, future discovery 

of contamination. 

COLONEL HOURCLE: I think the way we're 

set up in the report though, when you decide to 

transfer land, you would make a judgment about whether 

it's contaminated or not contaminated. If you 

determined it was not contaminated, then you could 

transfer it by deed. So, in some sense, there isn't 

a temporal point at which you've got to make that 

decision. 

MR. RUNKEL: And all we're saying is that 

we've got to have the ability to go back in and be 

able to pull DoD back in if there's future 

contamination found. We don't want to get caught by 

this definition. See what I'm saying? We don't want 

to have that precluded by a definition that applies 

only one place in time. 
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So maybe for the 

purposes of our definition, we'll also say, if it's in 

the criteria at the time you're doing it. You could 

caveat it and say, this is not to say that at some 

future time the land might change from uncontaminated 

to contaminated. 

COLONEL HOURCLE: 

would be good. 

Something like that 

MR. JONES: A general comment. Again, 

we've noted three or four times there are terms used 

that I think cause it to appear as though it were 

equivocating. For example, at the top of page 7, 

"Restrictions on use of cleaned up contaminated land 

may," the term "may" is throughout all the time. I 

think we ought to be a little bit more focused. Is 

that "should" or "will" or something other than "may"? 

At the bottom of the page, page 6, we use the term 

"may." It says, "You may have to have restrictions, 

you may not. " Am I overstating something? I don't 

know. 

MR. PENDERGRASS: I guess we were assuming 

that there are some cleanup technologies that would 
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allow you to have cleaned up contaminated land where 

there's a permanent cleanup that is completely 

satisfactory and there wouldn't be any need for 

restrictions on use, so that they would only be 

necessary in some instances. 

MR. JONES: Do you feel comfortable with 

that? 

MR. DAVIDSON: I think Mr. Pendergrass 

made a good point. The CERCLA statute has a strong 

bias towards permanence. That means that the word 

"may," I think, is more appropriate there to infer 

that land use restrictions will always be necessary. 

MR. JONES: Okay. 

CHAIRMAN BACA: Okay. Any more comments 

on 7? 

MR. GRAY: Just a question, Mr. Chairman. 

In the first paragraph under uncontaminated land, I'm 

just wondering why this business about "was restored, 

released or disposed of" is put in brackets. Is this 

supposed to be a direct quotation from the statute or 

not? 

CHAIRMAN BACA: Counselor? 
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MR. PENDERGRASS: Yes. That was a direct 

quote and we were trying to -- the language in the 

statute is awkward. We were trying to avoid the 

awkwardness of it. The part that's in brackets is not 

exactly the language because the statutory language 

was stored for one year or more. 

MS. SHIELDS: Known to have been released 

or disposed of. 

MR. PENDERGRASS: Known to have been 

released or disposed of. It was just an attempt to 

shorten things and avoid the awkwardness. 

CHAIRMAN BACA: Okay. It is in the 

statute. 

MR. GRAY: I just don't know what the 

basis is for the statement that it had been subject to 

varying interpretations. This looks fairly clear. 

Could there have been litigation or something? 

MR. PENDERGRASS: No, there hasn't been 

any litigation over it and I think it's partly because 

there was a lot of discussion here about what the 

meaning of them was. 

MR. GRAY: Are you talking about transfer 
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of such property, not -- it's pretty clear what 

stored, released or disposed of means, isn't it? 

COLONEL HOURCLE: That's correct. The 

question is transfer and what that brings in. Now, we 

have had some differences, I think, as we've dealt 

with the EPA regions. I'm not sure if EPA has now a 

definite position on that. We've certainly have a lot 

of sporty discussion here about what it means. 

MR. GRAY: I don't have any problem with 

it if you're just talking about the term "transfer of 

such property." 

COLONEL HOURCLE: I think the "stored, 

released and disposed of" in the statute does give you 

pretty clear guidance about what that means. 

MR. GRAY: It isn't clear -- I mean saying 

they have been subject to varying interpretations 

seems to imply the whole phrase. 

MS. SHIELDS: Phrases is the subject of 

the -- what does that mean? 

MR. PENDERGRASS: Well, actually, at the 

time that it was written, the litigation on EPA's 

notice requirement was still ongoing and there was 
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1 certainly varying interpretations about --

2 CHAIRMAN BACA: When notice was required? 

3 MR. PENDERGRASS: Yes, which relates to 

4 the phrase, "any real property owned by the United 

5 States on which." 

6 MS. SHIELDS: I see. 

7 MR. PENDERGRASS: At that time it was 

8 unclear whether the notice of requirements were going 

9 to apply to everything. We can take the first phrase 

10 out, I think. 

11 MS. SHIELDS: What if we say, "have been 

12 subject to scrutiny," period, because "with respect to 

13 this question," doesn't mean anything to me. I don't 

14 know what question you're talking about. What about 

15 that? 

16 CHAIRMAN BACA: Subject to scrutiny? 

17 MS. SHIELDS: Have been subject to 

18 scrutiny. Don, is that --

19 MR. GRAY: It's all right with me. 

20 MS. SHIELDS: I think it just states 

21 CHAIRMAN BACA: Okay. Good. Let's move 

22 on to page 8. We are 21 percent of the way through. 
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At this rate it's going to take us six hours. 

Any comments? 

MR. RUNKEL: Yes, Mr. Chairman. The 

second sentence on page 8 where it says, "DoD, EPA and 

a state regulatory agency should develop a process." 

We believe that that statement should be applied 

throughout the report. There are places in the report 

where it talks about DoD only developing criteria and 

that needs to be consistent throughout. 

CHAIRMAN BACA: You're right. I picked 

this up too. You're right. 

singular? 

MR. GRAY: There's also a typo. 

MS. SHIELDS: Yes, is it plural or 

MR. GRAY: It's not a state agency. 

MR. RUNKEL: It's plural. 

MS. SHIELDS: Plural. So take out "a." 

MR. RUNKEL: And we do know that you did 

go back and catch a lot of the areas that we had 

pointed out before. We appreciate that. 

CHAIRMAN BACA: Any other comments? 

COLONEL HOURCLE: Staff had a concern with 
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regard to -- on the first paragraph on page 8, the 

phrase the fourth line from the bottom includes 

statistically valid parameters. We aren't sure where 

that came from in retrospect. 

MS. SHIELDS: But it sounds so good. 

COLONEL HOURCLE: We are talking to some 

statisticians, that may be a lot more complicated, and 

we'd recommend striking statistically or using some 

other word. That gets awfully complicated, as I 

remember falling asleep during statistics classes. 

CHAIRMAN BACA: The process should include 

sound parameters? 

COLONEL HOURCLE: Sound parameters. 

MR. DAVIDSON: I think this comes up in 

one other place in the report as well. 

COLONEL HOURCLE: It does, the next 

paragraph. 

MR. GOODHOPE: There's a philosophical 

problem here. We're trying to prove a negative. 

CHAIRMAN BACA: I would like to delete the 

sentence -- the way I would like to read it is, "The 

process should include sound parameters, " and then 
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scratch, "for quantity and type of data sufficient 

parameters to make the determination." 

COLONEL HOURCLE: That a parcel is, 

instead of not contaminated perhaps, something like 

"that is available for reuse." 

MR. GOODHOPE: It's fine. 

CHAIRMAN BACA: Okay. If no question -

MR. DAVIDSON: I have one, Mr. Chairman. 

CHAIRMAN BACA: Go ahead, Gordon. 

MR. DAVIDSON: In some of the comments we 

received from the region and looking down the pike a 

little bit, the criteria really is going to be heavily 

dependent on what he determined to be the quantity and 

type of data that's necessary. So, I would like to 

have some reference to that left in because that's 

really what we're going to be looking at. 

CHAIRMAN BACA: Let me offer the 

following, Gordon. The second paragraph, fourth line 

where it says, "If strict criteria," strike strict and 

put "sound or definitive criteria." Does that help 

you? 

MR. DAVIDSON: Okay. Run that by me 
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again. 

CHAIRMAN BACA: The fourth sentence, 

second paragraph -- fourth line, second paragraph 

where it says, "Section 120 (h) ( 3), if strict," instead 

of strict say "sound or definitive criteria." That 

really follows the correction above. 

COLONEL HOURCLE: And I guess with regard 

to the concern of the Regions, this concept is tied 

back to doing it in conjunction with EPA and the 

states. 

CHAIRMAN BACA: Yes, right. 

COLONEL HOURCLE: And we look at that as 

a way of ensuring that the valid concerns about the 

nature of this criteria and level of detail is sound. 

MR. GRAY: on that same thing, Mr. 

Chairman, I think we need to say after the word 

"disposed of or released on," I think we need to add, 

"or are likely to migrate to a particular parcel." 

CHAIRMAN BACA: I'm sorry, you're going to 

have to tell me where you are. 

MR. GRAY: The last sentence says, "Such 

transfers will not contravene the policies underlying 
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Section 120(h)(3) if definitive criteria are used to 

determine that no hazardous substances were stored, 

disposed of or released on," and I think we need to 

insert, "or are likely to migrate to," because we're 

talking about these uncontaminated parcels being 

transferred. It's possible you could have one of 

those transfers where no hazardous substances have 

been stored, disposed of or released to, but 

contamination might migrate there from an adjacent 

contaminated site. 

COLONEL HOURCLE: Good point. It goes 

back to the buffer zone concept. We don ' t want 

anybody transferring land that's ~ikely to become a 

problem. 

on page 8? 

CHAIRMAN BACA: Okay. Any other comments 

MR. GOODHOPE: You've got the "must?" 

MR. GRAY: Yes. 

MR. GOODHOPE: Yes, we do have suggestions 

for the second paragraph. 

CHAIRMAN BACA: Okay. 

MS. SHIELDS: We're going to whip through 
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that contracting chapter though. I haven't read it 

yet. 

MR. PENDERGRASS: Excuse me. Sam, you 

said something about the "must?" I want to go back to 

that because I want to clarify. The last sentence in 

the first paragraph it says, "A buffer zone between 

uncontaminated parcels being transferred in any area 

of contaminated groundwater or other methods, " and 

there's a missing -- I think when we had drafted it, 

we had had "may" in there. I just want to ask, is it 

the task force's sense that something like this has to 

be used every time you•re transferring an 

uncontaminated area? 

CHAIRMAN BACA: I agree it doesn't have to 

be in every situation. 

MR. GOODHOPE: It doesn't. 

MS. SHIELDS: I don't know that it has to 

by law. I think DoD is saying it would normally be a 

prudent thing to do. But I don't know that any of us 

even collectively are smart enough to know that. 

MR. PENDERGRASS: No, I don't. This is 

purely -- I'm asking because there's a difference in 
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the meaning of words. But I don't have a situation 

that I •m thinking about or not. I 1 m just asking is it 

something that would be every time or not? I just 

wanted to get clarification. 

CHAIRMAN BACA: We have situations where 

it wouldn't be necessary just because of where that 

land is located. 

MS. SHIELDS: "Should normally be used," 

or "should usually be used?" 

cooperation. 

MR. PENDERGRASS: Okay. 

MR. GOODHOPE: In the spirit of 

CHAIRMAN BACA: Some discretion. 

Any other comments on 8? 

MR. RUNKEL: Yes. Mr. Chairman, and this 

could be in the form of a footnote. As an example, in 

the first paragraph when you go through this process 

or some criteria for determining contamination or 

property that • s being uncontaminated, we had some 

discussions earlier this week with EPA Region IX and 

in our letter to you of yesterday we have an example 

of a process that could be used to determine property 
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1 that's uncontaminated. Region IX and our folks were 

2 in agreement on that. Again, this is an example. 

3 It's not meant to supercede what you have here, but 

4 we could offer and put it in the footnote as a 

5 reference. 

6 You'll see in our letter page 2, we have 

7 specifically laid out the contents of a clean parcel 

8 assessment document. This is something that we're 

9 going to continue to work with Region IX on and the 

10 EPA headquarters, but offer it as an example of what 

11 could be done as a process. Page 2 of the letter to 

12 you. 

13 CHAIRMAN BACA: Okay. I can buy that. 

14 MS. SHIELDS: If I can go back for a 

15 minute, I'm reluctant to aid my colleagues here, but 

16 it does strike some of us that maybe you don't want to 

17 restrict that buffer zone concept to just where 

18 there's contaminated groundwater. What you mean to 

19 do, I think, is suggest a buffer zone between 

20 contaminated and uncontaminated places. So, I 1d 

21 suggest that you say, "In any contaminated area." and 

22 leave out groundwater. I'll call in that chip later 
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on. 

CHAIRMAN BACA: Very good. Okay. can we 

move on? 

MR. DAVIDSON: I just want to make sure I 

understand where Mr. Runkel is coming from. 

MR. RUNKEL: I think a footnote would be 

before the last sentence of the first paragraph. It 

says, "The process should include," it talks about "in 

developing this process, DoD, EPA and the states 

should investigate practices and criteria are being 

developed," and then we would offer on page 2 we 

kind of go through a potential process. 

MS. SHIELDS: Can we read this before we 

agree to put it in the report? 

MR. RUNKEL: Well, it would be used as an 

example. It wouldn •t necessarily say that this should 

be applied to the --

to read it? 

MS. SHIELDS: No, I'm sure it's brilliant. 

CHAIRMAN BACA: Do you want to take time 

MS. SHIELDS: Well, maybe I can read it at 

lunch or something and if I have any problems --
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Would that include that 

whole section on contaminated land? 

MR. RUNKEL: Well, I think it gets into 

that, but I think the meat of what we're proposing 

starts with the paragraph, "In order to make a 

determination." 

CHAIRMAN BACA: Okay. 

MR. JONES: Mr. Chairman, one question. 

In these instances where it states that DoD, EPA and 

others should do something, what will activate what 

will be done and when, or is this information on what 

will happen as a result of these --

CHAIRMAN BACA: Well, it's going to be 

important that these entities do that. 

MS. SHIELDS: This is an adv.isory report, 

which I'm assuming will be circulated to all the -

MR. JONES: And so these things will 

ultimately occur. Is that what we're saying? 

CHAIRMAN BACA: Yes. 

MR. RUNKEL: Mr. Chairman, I do have one 

additional thing to include in the process and that is 

that --
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CHAIRMAN BACA: In your reference 

document? 

MR. RUNKEL: Well, no. Actually it would 

be in the paragraph that • s already in the report. 

That would be adding in the need for public input in 

the determination of whether a property is 

contaminated or uncontaminated, that public input 

·should always be considered. 

CHAIRMAN BACA: I •m not sure where you 

are. 

MS. SHIELDS: Up here at the top of the 

page. 

MR. RUNKEL: Well, after the words, 

"including cleanups of other sites," if you'd just add 

another semicolon and another criterion, we could say, 

"Public notification and participation is required to 

complete the process for determining whether a certain 

parcel of base property is considered uncontaminated 

for the purpose of redevelopment and reuse." 

MS. SHIELDS: I see. You're adding this 

paragraph toward the end of your page 2 down here 

about midway in that first paragraph. 
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MR. RUNKEL: Before the sentence, "In 

developing this process." or maybe it should be after 

that sentence. Somewhere in there, either at the end 

of the sentence before --

MS. SHIELDS: Like make that into a 

semicolon and add this paragraph. 

COLONEL HOURCLE: Staff is confused, I 

guess, about what the California suggestion entails 

regarding California's letter on page 2 of the 

complete parcel assessment document. Just putting on 

my base closure hat, I'm always concerned about things 

that add delay to the system. Just for the record, I 

assume that what you mean is that what could go into 

such a clean parcel assessment document would include 

that information which is already in existence and 

hopefully we don't want to duplicate data gathering 

that may already been available through the PA/SI or 

other documents that have been done to date. 

MR. RUNKEL: One way or the other, we just 

want to make. sure that public input is taken into 

account. so, if that's provided within the PA/SI, 

that's fine. 
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1 COLONEL HOURCLE: The other thing is are 

I 2 we creating now a fourth process that we're going to 

I 3 ' have to go through on closing bases and that's fine if 

I 
4 

5 

you all want to do it, but recall that we've got a 

CERCLA remedial action study that will be done under 

I 6 state law or CERCLA or RCRA. We've got an 

I 
7 environmental impact statement that will be done with 

8 regard to the transfer of the land, and we've got a 

I 9 community land use planning study that will be funded 

I 10 by our Office of Economic Assistance. 

11 

I 12 

Now, I guess where I'm trying to get you 

to is 

I 13 MS. SHIELDS: Isn't that enough? 

I 
14 COLONELHOURCLE: You know, these could be 

15 criteria that we might want to build into the NEPA 

I 16 study or the community land use plan. 

I 17 MR. RUNKEL: Does the community land use 

18 

I 19 

plan specifically lay out the reuse of the property 

and the public has the opportunity to comment on that? 

I 20 COLONEL HOURCLE: Well, it's a planning 

I 
21 

22 

process that's intended to do that. It doesn't -- to 

my way of thinking, I don't think it has any real 

I 
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requirements right now. Community comes in and says, 

"We want money to study this," and we give them money 

to go study what should be done with the community. 

We've had some friction between communities and the 

EIS documents already because they say, "Why is it my 

community land use plan part and parcel of the Defense 

Department's EIS is maybe the proposed alternative," 

or whatever. 

CHAIRMAN BACA: The point is, there is a 

process to involve the community. 

COLONEL HOURCLE: I guess my staff 

recommendation, looking at the implementability of 

this, is that it is a good idea perhaps make reference 

to this as an attachment of things to be done. 

Ideally you may want to get integrated in some of the 

other studies and it really makes sense to me that 

particularly the public input, if we're going to do-

if we're going to apply NEPA to the process of what's 

going to happen to the land, that does give you the 

public input parameter that I think you're seeking in 

here. And maybe this is some other good things that 

should be built into the NEPA decision making 
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document. 

So, I •m just thinking about mainly what we 

want to do is say, "Here's some good ideas. Maybe 

there's a way to integrate them into some of the 

existing studies that are being done," or I can go 

back to OEA and say, "Let's make this a part of the 

community plan." But exploring whether we want to say 

we want a separate study. 

CHAIRMAN BACA: Let • s take Don and then 

Gordon. 

MR. GRAY: Well, Larry, I think you 

already have established a separate procedure when you 

start talking about establishing criteria and 

processes for determining uncontaminated parcels. 

That will not have been done necessarily for a 

particular plot of ground back in the PA/SI that was 

done before or any of that. As I understand what 

Brian is suggesting, he's just saying that a part of 

that process for determining that a parcel is 

uncontaminated should be to provide an opportunity for 

public input. 

Am I interpreting you correctly? 
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88 I 
1 MR. RUNKEL: That's basically it. 

2 COLONEL HOURCLE: And I wasn't focusing, I 
3 Don, so mu·ch on the CERCLA study, because I don't ',I 

I 

I 
4 think that fits four square, but in these other two 

5 studies, the NEPA about what's the eventual land use, 

6 and the -- and we've got to figure out -- we at DoD I 
7 have to figure out a better way of integrating the 

I 
I 
I 

8 NEPA study and also the community reuse plan that 

9 we're funding. It seems to me that this kind of I 
I 

1\ 
1\ 

10 information will be particularly valuable to those two 

11 studies and should be done maybe coincident with those 

12 studies to feed into them because these are things 
I 

13 that talk about what the land use, reuse strategy is 1\ 
1\ 

14 going to be for that installation. Certainly this is 

15 very valid information that should be available for 

16 decision makers to decide how they want to use this I 
17 land. I 
18 MR. RUNKEL: We would agree with that, but 

19 I think what we're getting at is before you even get I 
20 to that point, aren't you going to be determining what I 

I 
21 part of the base is contaminated and what part is 

22 uncontaminated? In that process you need public 

I 
I 
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input. 

MR. GRAY: I think there's a way out of 

this. I think if you just strike the words "for the 

purpose of redevelopment and reuse," it would be fine 

because that would take you out of the NEPA process 

and would just provide that the public would have some 

opportunity to have input into making the 

determination that it is, in fact, uncontaminated and 

can therefore be transferred. 

MS. SHIELDS: You could also draw up a 

footnote that says the task force recognizes this 

obligation may be accomplished through the NEPA or 

some other review process. 

MR. RUNKEL: That's fine, getting rid of 

the latter part of that sentence. I thought the whole 

point here though was that we were saying that the 

current NEPA and PA/ SI process would not make a 

determination. 

that. 

MS. SHIELDS: Well, I don't think we know 

MR. RUNKEL: You don't know that for sure? 

MS. SHIELDS: I think it might in some 
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1 instances and it might not in others. Isn't that 

2 MR. RUNKEL: Is that what we're 

3 COLONEL HOURCLE; A good NEPA analysis 

4 should certainly highlight these issu.es. 

5 MS. SHIELDS: We certainly don't want to 

6 build another requirement into this that • s already 

7 been accomplished. But if it hasn 1 t been 

8 accomplished, we want an opportunity for there to be 

9 public participation. Right? 

10 MR. RUNKEL: That's fine. 

11 MS. SHIELDS: say that somehow. 

12 MR. RUNKEL: Thank you. 

13 MR. PENDERGRASS: Where do we want to put 

14 this? We understand that we want to include this as 

15 a footnote. 

16 MR. ETHRIDGE: After "the parcel is not 

17 contaminated," after that sentence? 

18 MR. RUNKEL: we would prefer that it be in 

19 the body of the report. 

20 MR. PENDERGRASS: Oh, I see, instead of a 

21 footnote. 

22 MR. RUNKEL: There are two separate things 
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I want to make sure that public 

notification and participation is noted separate even 

from this clean parcel assessment document. The clean 

parcel assessment document is offered as an example 

of --

MR. PENDERGRASS: And that we were going 

to put as a footnote after the sentence that ends, 

"that land is not contaminated." 

COLONEL HOURCLE: That's something you're 

working on and here are some characteristics of the 

thing you're working on. 

MR. PENDERGRASS: Okay. That's an 

example. Now, the issue of public participation. How 

will we decide to handle that? 

CHAIRMAN BACA: Where do we want to put 

that? 

MR. RUNKEL: Add it after another 

semicolon. 

MS. SHIELDS: Change the period after 

"sites," before "in developing," to a semicolon and 

add it there and then drop a footnote on it that says, 

"The task force observes that this obligation may be 
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accomplished through NEPA or another public 

participation process." That's not very good 

language, but something to that effect. 

CHAIRMAN BACA: Gordon? 

MR. DAVIDSON: I just wanted to clarify. 

There's two issues here. One is whether or not 

there's going to be maybe a separate process for 

proving the negative, as Sam pointed out, and whether 

or not if you do indeed decide that a separate process 

needs to be set up, what the degree of public 

participation should be in that process. 

Larry, I just want to get back to some of 

your concerns. Your concerns go beyond public 

participation and to asking the question of whether or 

not a separate process would show that there's 

uncontaminated land that should developed. Is that 

one of your 

COLONEL HOURCLE: Yes, and related to that 

is isn't there a way we could take that and integrate 

it into something that already exists. That's a 

separation that always bothers me. Another track line 

to run. So, to the extent that it may be very similar 
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or may fit into something else we're doing, maybe the 

recommendation should be we try to build it in there 

rather than creating some new thing to do. 

MR. DAVIDSON: Okay. But you're 

comfortable with having an example, if there was, put 

into the document showing -- if the decision was that 

there should be a separate process established, that 

this may serve as an example of --

COLONEL HOURCLE: It should be integration 

of a process like this or there should be a process 

like this that's running, whether it's separate or 

integrated. This kind of stuff needs to get done with 

also, hopefully, the understanding that I think we all 

have that we're going to try to use existing data to 

do this to the extent absolutely possible rather than 

starting to go through more study phase which almost 

dictates delay. 

MR. DAVIDSON: We would totally agree with 

that. 

MR. GRAY: But your language says, "should 

develop a process, including criteria." I mean are 

you talking about just developing criteria that could 
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be used in some other context? You say establish a 

process. That sounds to me like that's what you're 

suggesting, establish a process. 

COLONEL HOURCLE: Well, it's a process. 

Hopefully we're going to integrate it into other 

things, other things like the community land use plan 

certainly and then that gets built into the NEPA 

document I think is where we'd like to go in our goal 

of trying to get as much in one place as possible and 

have everybody on board with it. 

CHAIRMAN BACA: Okay. Let's get back to 

page a. Any other comments? 

suggestion. 

MR. GOODHOPE: We have a suggestion. 

CHAIRMAN BACA: Okay. One more 

MS. SHIELDS: Is this on your page 13? 

MR. GOODHOPE: Yes. 

COLONEL HOURCLE: One question is why the 

deletion of independently parceling portions of the 

base, just for clarity or is there another --

MR. GOODHOPE: I'm not quite sure. Maybe 

you can eXplain what that means. 
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COLONEL HOURCLE: I'm just wondering why 

you deleted that line. was it just in the interest of 

clarity, given the foregoing? 

MR. GOODHOPE: We don't understand what 

that phrase means. 

question is yes. 

So, I guess the answer to your 

MS. SHIELDS: Well, I think what they've 

added in, Larry, assumes that there will be cleanup 

going on on contaminated parcels and so you can 

transfer the uncontaminated ones before it's all 

cleaned up. I think that's what you meant as well. 

COLONEL HOURCLE: It 1 s starting to set up 

parceling and I think it still reads that. I wanted 

to make sure that our NAG representatives didn't have 

a concern about parceling off uncontaminated portions. 

MR. JONES: Are you attempting to ensure 

ingress and egress to the contaminated portions? In 

other words, uncontaminated portions are a problem, 

hut you may have to go through uncontaminated portions 

to get to the contaminated part just to clean up? 

Wasn't that the objective here? 

COLONEL HOURCLE: I think that's where --
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and that and to the extent you might need to stage 

things or whatever. 

MR. JONES: It's very critical from a 

disposal perspective that you have this. 

CHAIRMAN BACA: Unless there's any 

objection, we can accept that language. 

Okay. Any others? Page 8? 

MR. JONES: I have a comment on 8. 

CHAIRMAN BACA: Go ahead. 

MR. JONES: Oh, wait a minute. We're on 

9 now? 

CHAIRMAN BACA: No, just 8. 

MR. RUNKEL: I guess we disagree, and 

you'll see in our letter, we disagree that we cannot 

transfer by deed contaminated property. We think that 

if there are restrictions built in similar to the 

restrictions that we addressed in our testimony the 

last time, that in some cases where cleanup is 

prohibitively expensive in the sense that it could 

take 50 years in light of cost concerns or 

technologically infeasible, which we discussed before 

too, that in those cases there may be appropriate 
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situations, again with many criteria laid out for 

protections. 

MS. SHIELDS: Where do you get that? 

MR. RUNKEL: I thought that we had agreed 

at the last meeting that that was possible. 

MS. SHIELDS: I don't think so. 

COLONEL HOURCLE: I think we got as far as 

what "taken" meant and that you might not have to 

clean --

MS. SHIELDS: You might not have to. wait 

until the end of 30 years of pump and treat, which I 

assume is going to be a discussion later on today. 

But --

COLONEL HOURCLE: Now, I did hear, if I 

remember Mr. Gray -- and let me see if I can restate 

that. At one point I thought you mentioned something 

like is it square with the statute. I'm just trying 

to figure out where the statutory impediment is. Is 

it square with t~e statute when we read the statute to 

say that if there's a compliance agreement with 

enforced cleanup that you could transfer by deed 

because that would mean something had been 
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I'm not taking a position on 

that, I'm just trying to explore the issue with you. 

Does the task force believe that's good enough for a 

transfer by deed? Or if it isn't good enough, then I 

guess we've got one of those issues that seems to be, 

this is as far as we can go with the statute. If you 

want to go any farther, you'll need to look at the 

statute. I think that's where we are. 

MR. JONES: We raised that issue, that if 

there was an agreement that all parties had endorsed, 

that you could, in fact, give title to property with 

such an agreement in place and enforceable. We gave 

as the example the military industrial plant 

facilities but we recognized that was sort of special 

in nature. But from a general perspective other than 

situations such as that, the basic policy, the 

regulations that we follow is you cannot give title to 

contaminated property. It might be cleaned up. 

COLONEL HOURCLE: I'm just trying to get 

consensus on how far you can push the envelope along 

and I guess that's where we break it off. 

MR. DAVIDSON: Can you run over what you 
• 
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put --

COLONEL HOURCLE: Maybe I'll leave it to 

Don, but I thought I heard a discussion that went to 

the effect that, if you had an enforceable cleanup 

agreement, that perhaps that could be construed as the 

has been taken even though maybe the remedial action 

wasn't in the ground yet. The other break point I 

think we all agreed on was that if remedial action was 

in the ground, what you were doing was pump and treat 

or something else, that that probably met this 

requirement of 120(h) (3)(b)(i). I'm just trying to 

get to the break point. 

CHAIRMAN BACA: Brian? 

MR. RUNKEL: Well, according to Orchid 

Kwei and the discussions with Region IX earlier this 

week, they tend to agree that there may be situations 

where 120{h)(3) allows for transfer, again in 

situations where we've got contaminated --

MS. SHIELDS: Well, are we talking about 

the cleanup has been done so that human health and the 

environment are protected? 

MR. RUNKEL: Okay. Yes. If you want to 
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get into how that's determined, with institutional 

controls in place. That's what I'm talking about. 

MS. SHIELDS: That's where the leeway is. 

Maybe that doesn 1 t mean the last piece of contaminated 

dirt is gone. 

MR. RUNKEL: That's what we're getting at. 

MS. SHIELDS: But you have done something 

where human health and the environment is protected. 

COLONEL HOURCLE: Are we talking transfer 

by deed now or just other pieces and shifts and stuff 

like that? 

MR. RUNKEL: Transfer by deed also. 

COLONEL HOURCLE: Well, transfer by deed, 

I think, is the limiting factor. 

MS. SHIELDS: That's {h) (3), 

COLONEL HOURCLE: Yes. And other ones, I 

think we --

MR. RUNKEL: Other ones are clear. We 

understand that. That's what we're getting at. 

MS. SHIELDS: {h)(l), you can have 

contracts in effect even if it is still --

MR. RUNKEL: What we • re getting at is 
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determining what the meaning of all remedial action 

taken. 

MR. DAVIDSON: Well, I think the operative 

word there is "necessary." We haven • t really explored 

that. I have a little issue with you on Region IX's 

perspective. 

MR. RUNKEL: I understand that. 

MR. DAVIDSON: I'm not sure we can solve 

this particular riddle today. I •m going back to 

Larry's two break points, the latter one is the one 

that I'm more comfortable with discussing, this 

particular document, because I think that's starting 

to lay out procedures whereby we're still 

contaminated. We just starting to get the cleanup 

going, but we think we can transfer it and still be 

protective. I don't think we're there yet. I don't 

think that we're mature enough in our discourse to 

really try to lay some parameters around that in this 

particular document. I think there has to be a lot 

more consultation with the Hill on this issue, on 

exactly what the word "taken" and "necessary" means 

with respect to 120(h)(3). 
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CHAIRMAN BACA: Brian, if you don't mind, 

can we move on? 

COLONEL HOURCLE: I quess what I hear then 

is that's what the conclusion is. If it's in the 

ground, we've met the requirement. If it isn't in the 

ground yet, the consensus view is that that's still a 

fuzzy area and maybe one of those that Congress 

MR. DAVIDSON: In the ground you mean, for 

example, a solution. 

COLONEL HOURCLE: Pump and treat is 

underway or the O&M stage, that type of a thing. The 

surface has basically been taken care of. 

MR. GRAY: The remedy is in place. 

COLONEL HOURCLE: The remedy is in place. 

Better term. 

MR. GOODHOPE: I think, Larry, in the 

ground is probably appropriate because I think you 

tested the envelope and had a flame-out and went into 

a tailspin. I don't think we can agree that --we can 

agree with the consensus that there is an issue here. 

MR. PENDERGRASS: Now, the question is do 

we have -- are we going to need to change language 
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that's here? I suggest that that first sentence right 

now says may include all of the words--includes all 

the words of the statute and maybe allows it to be 

fuzzy to the extent that we've been talking about 

here. It says, "May transfer without violating (h) (3) 

only where all necessary remedial action determining 

coordinating criteria has been taken." 

MR. RUNKEL: It's not incorrect. You're 

right, it's not incorrect. It follows a statute. 

It's just that I think we need to note that there's an 

issue. we • ve done that in other places where there is 

disagreement, an issue as to the meaning of all 

remedial action. Is that done someplace in the 

report? I don't think it is. 

CHAIRMAN BACA: Hold it. Jay, do you want 

to answer that question? Is it covered? 

MR. RUNKEL: That's still an open issue. 

MS. SHIELDS: We're talking about transfer 

by deed in this sentence, right, not just transfer? 

CHAIRMAN BACA: Transfer by deed. 

MS. SHIELDS: Transfer by deed. 

MR. GRAY: We should add "by deed." 
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MS. SHIELDS: Yes, you should add "by 

deed," after the transfer. This is in the last 

paragraph on page a. We 1 ve -- "only" is sort of 

pejorative in there. 

MR. GRAY: That means that 1 s the only 

circumstances under which it can be done. 

MS. SHIELDS: Sam, can we not agree that 

transfer by deed doesn't have to wait for 30 years of 

pump and treat, or is it your position that there are 

circumstances where it could not be so for 30 years 

or 50 years or however long you're pumping and 

treating? 

MR. GOODHOPE: I am informed by counsel 

that we can't take a position. We have litigation 

going on. 

MS. SHIELDS: That strikes me as a real--

we're sort of evading some responsibility there if we 

can't take a position on it. You're sitting here as 

the manager of a base and you're under the demand of 

Congress to recycle these things as soon as you can 

and you don't know based on the report of the task 

force that was supposed to figure out some of these 
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things for you, if I can do it today or have to wait 

for 30 years. That's pretty 

MR. PENDERGRASS: That issue is raised on 

page 14. 

MS. SHIELDS: It's raised several times, 

yes. 

MR. PENDERGRASS: It's fairly explicitly 

on the first full paragraph on page 14. We state that 

the task force discussed the merits of transferring -

well, actually, the sentence before that. 11 120(h) (3) 

could prevent final transfer of fee simple ownership 

of many parcels of contaminated land for decades if 

groundwater remediation is needed. Task force 

discussed the merits of transferring certain 

contaminated parcels before remedial action was 

completed, focusing on parcels where surface 

remediation is complete but groundwater remediation 

through pump and treat will continue for decades. The 

task force concluded this issue needs to be resolved 

but recognized that a definitive interpretation of the 

phrase 'all remedial action has been taken before the 

date of such transferring' may not be possible unless 
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the courts resolve the issue." 

MR. GOODHOPE: We'd agree with that. 

MS. SHIELDS: Yes, but that gives them no 

help. 

MR. GOODHOPE: That's true. 

MR. PENDERGRASS: The statute says what it 

says. 

MS. SHIELDS: This is one place where we 

were talking earlier that if we decide we think 

Congress should clarify certain things, this is 

certainly one place where they were less than crystal 

clear. It just strikes me it's really walking away 

from our responsibility if we can't even take -

CHAIRMAN BACA: We can accept that as an 

issue that the law -- within existing law it is so 

unclear that that's a future issue for Congress to 

consider. 

MS. SHIELDS: That's really not 

acceptable. 

MR. RUNKEL: We need to have something 

either, I think, more clear or --

MR. GOODHOPE: Well, who owes each other 
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chips? 

MS. SHIELDS: I think all the chips are 

coming my way. I 1ve got several here but that may not 

be where I want to use them. 

MR. RUNKEL: Well, I think we would feel 

pretty strongly that this is one area to recommend 

Congress clarify. We would like to see that in the 

final report. 

MR. GOODHOPE: We could put in language 

where it doesn't have to come as a recommendation on 

legislative action, but this is an area that -- this 

is what the law says now. 

MS. SHIELDS: Could we agree on something 

that says, "The task force believes that in many 

instances human health and the environment will be 

sufficiently protected under 120(h) (3) if transfer is 

allowed before a long period of pump and treat," or if 

there's a fancier word for that, "is done." Could we 

at least go one step and leave open the possibility 

that there may be certain cleanups where the only way 

you can be sure that human health and the environment 

is protected is at the end of the line, but that in 
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most instances when you've got the remedial action in 

place that you don't have to wait? The standard in 

the statute is human health and the environment. 

MR. RUNKEL: We would agree with that. 

MR. GOODHOPE: I think if it's absolutely 

clear that we're not taking any position on an 

interpretation of a term or a provision, we would 

defer to that. 

MR. PENDERGRASS: The statement would be 

that the --

MS. SHIELDS: I don't know if we need to 

say that here. It might be 14. 

MR. DAVIDSON: I think 14 is the place if 

you use the example you already have in there because 

I think that's really going to be the more normal 

case. 

MR. PENDERGRASS: And the protection of -

you want to talk about it as the protection of human 

health and the environment would be satisfied as long 

as that long-term pump and treat remedy continues and 

the transfer of the land wouldn't affect that. 

MR. DAVIDSON: Well, hopefully we could 
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create the impression trying to explain this issue 

that everything is really surface, as you have it here 

has basically been addressed. We're really talking 

about more circumstances where it's a long-term pump 

and treat. As long as you have access to the 

appropriate conditions and the covenants in the lAG 

or whatever you have, that it doesn't make sense to 

not allow transfer to really address this protective 

issue. But there's also a lot of fuzz in some of the 

circumstances that we're going to be coming up with. 

So, I think I'd also like to see 

something -- like I said, it may be appro.Priate to 

continue discussion with Congress or something like 

that, falling short of legislative recommendation. 

MR. GOODHOPE: Right. I think that's the 

approach. 

MR. PENDERGRASS: I was going to suggest, 

and we're jumping ahead, but just on this one thing, 

on page l.4, in the middle of that first paragraph, it 

says, "The task force concluded this issue needs to be 

resolved, but recognized that a definitive 

interpretation of the phrase 'all remedial action has 
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been taken for the date of such transfer' may not be 

possible unless the courts --" do we want to add "or 

Congress resolve the issue"? 

CHAIRMAN BACA: Yes. Let's go ahead and 

make that correction. 

MS. SHIELDS: And then can we add the 

sentence that I suggested after that that says, 

"However, in most instances, the task force believes 

that human health in the environment can be protected 

sufficient to allow transfer by deed before pump and 

treat is finally concluded"? 

MR. GOODHOPE: Mr. Chairman, we will get 

another shot at the report before it goes out. Is 

that -- I mean to look at it before it goes out? 

CHAIRMAN BACA: No. 

MS. SHIELDs: Well, but you can make a 

side deal to have them send you this particular 

sentence. 

MR. GOODHOPE: Okay. We could do that. 

MS. SHIELDS: How about that? 

CHAIRMAN BACA: Yes. Yes. 

MR. PENDERGRAsS: The production of 
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getting the report, we may not be able to get the 

report to everyone. 

CHAIRMAN BACA: The secretary wants it by 

October 5th. 

want --

But if you do have issues that you 

MR. GOODHOPE: We would reserve -- I mean 

we agree with you -- we'll do that, but I would like 

to see the language. 

MR. DAVIDSON: Well, one way to address 

this may be to put something up front saying that, 

"The task force says," or, "The task force 

recommends." Say, "Logic would suggest that these 

types of circumstances --" 

MR. GRAY: Can you research the 

legislative history of this provision to see if 

there's any clue in the legislative history as to what 

the intent was? 

CHAIRMAN BACA: I don't think there's a 

whole lot of history. 

MR. PENDERGRASS: It sort of basically 

restates what it is, what that statutory language is. 

MS. SHIELDS: The best thing that you've 
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1 got in the legislative history is the legislative 

2 history that's hooked to the pre-enforcement review 

3 and the citizen suit provision where it says a citizen 

4 suit does not have to wait until the very end of the 

5 line before it can challenge a remedy. I think that's 

6 evidence here that if you don •t have to wait to 

7 challenge the remedy until pump and treat is all over, 

8 you shouldn •t have to wait to transfer the thing until 

9 pump and treat is all over. It hangs on the same word 

10 "taken", but there's nothing like that legislative 

11 history for particular provision. 

12 ·MR. GOODHOPE: Well, Mr. Chairman, in the 

13 spirit of cooperation, if we could see the language 

14 today,.then we could sign off on it today. 

15 CHAIRMAN BACA: Okay. 

16 MR. RUNKEL: If I could have one further 

17 point of clarification. In that sentence, "The task 

18 force concluded that this issue needs to be resolved," 

19 and then we've referred to we may need to have the 

20 courts or Congress resolve the issue, Gordon made 

21 earlier reference that this is still under discussion 

22 within EPA and I assume with DOJ whether as a policy 
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EPA could come out in favor of that, even short of a 

legal interpretation or further congressional 

clarification. We ought to either make reference to 

that or encourage it or at least make reference to the 

fact that EPA will continue discussions with the 

states and DoD as to whether this issue can be 

resolved. I just don't want to leave it said here 

that only the courts or Congress. I know the word 

"may" is used, but I want to put in what's left unsaid 

there, that EPA is continuing to look at this because 

that will make it clear to the outside world that it 

is under discussion. 

Can you live with that, Gordon? That 

doesn't mean you're going to resolve it in our favor 

or even resolve it. It just means you're under --

MR. DAVIDSON: Yes. I think if the 

language was crafted that EPA in consultation with the 

Justice Department, DoD and everybody's brother, I 

would find that acceptable. 

CHAIRMAN BACA: We'll work on that 

language. 

MR. DAVIDSON: Like Sam, I'd like to see 
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the language a little bit later on today. 

CHAIRMAN BACA: sure. We can do that. 

Today we can resolve it. 

MR. GOODHOPE: Where is that language 

being added? 

MR. DAVIDSON: Well, I think all of this 

will be thrown into the first full paragraph on page 

14. 

MR. RUNKEL: We've just got to clarify the 

sentence -- I mean it's fine, the sentence is fine 

right now where it says it may not be possible unless 

the Congress or courts, but maybe the sentence before 

that or as a footnote to that sentence. Maybe as a 

footnote to that sentence. 

MR. PENDERGRASS: I was thinking maybe a 

footnote to this sentence, "EPA, in consultation with 

states, DoD, other appropriate agencies --" 

MR. RUNKEL: "Is currently considering 

whether this issue can be resolved short of 

congressional or legal ruling." 

CHAIRMAN BACA: Okay. Let's get back to 

page 8. Any more comments on page 8? 
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MR. DAVIDSON: I've been advised by 

counsel that I can proceed. 

CHAIRMAN BACA: Page 8. Let's go to page 

9. We're about 22 percent through. At this rate it's 

going to take us 13 hours. 

MS. SHIELDS: Yes, but we resolved a big 

one. 

MR. DAVIDSON: Yes, this is huge. 

MR. GOODHOPE: If it makes you feel any 

better, we are halfway through our suggestions. 

Comments? 

CHAIRMAN BACA: Okay. Let's go to page 9. 

MR. JONES: I have a comment. 

CHAIRMAN BACA: Earl? 

MR. JONES: In the first or second 

paragraph, I think we should put a period -- right 

after where the sentence starts, "Section 120(h) (3) ," 

put a period after department, then delete the rest of 

that. I think the footnote is somewhat contradictory. 

It refers to the United States as being a person in 
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1 the footnote and I think that's inconsistent with the 

2 statement at the top. I think a period right after 

3 "department" would take care of that. 

4 CHAIRMAN BACA: Jay? 

5 MR. PENDERGRASS: Wait a second now. 

6 Okay. Okay. 

7 CHAIRMAN BACA: Any other discussion? Can 

8 you accept that after "federal agencies or 

9 departments," period, to delete the rest of that 

10 sentence? 

11 MR. JONES: And the footnote? 

12 CHAIRMAN BACA: And the footnote. 

13 MR. JONES: I think that's good. 

14 CHAIRMAN BACA: Any other comments? 

15 MR. GOODHOPE: We have more additions. 

16 CHAIRMAN BACA: At the end of the first 

17 paragraph? The first full paragraph? 

18 MR. GOODHOPE: No, the carryover. 

19 CHAIRMAN BACA: Okay. Page 9. 

20 MR. GOOOHOPE: Page 14. 

21 CHAIRMAN BACA: Fourteen? 

22 MS. SHIELDS: How would these -- I don't 
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I mean we're on the hook for the 

cleanup. If we transfer it short of a transfer by 

deed, we're on the hook to clean it up. If we 

transfer it by deed thinking it's cleaned up and it 

turns out not to be, we're on the hook. I don't get 

the necessity of this. 

MR. GOODHOPE: We were probably trying to 

be too polite. I think we don't want to engage in--be 

recommending that DoD engage in subterfuge or trying 

to get around circle --

MS. SHIELDS: I don't think they can, I 

guess is my point. 

MR. GRAY: But the point is, Ann, that the 

most restrictive thing in the section of the statute 

is to transfer by deed and they go so far as to 

require warranties to say that you'll continue to do 

any of the cleanup. To then advocate that you do 

everything some way other than by deed seems to be 

implying at least that maybe you're trying to achieve 

a lesser statement of intent or give less assurance 

that the cleanup will be completed. 

MR. GOODHOPE: I think in the first thing 
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we were talking about 30 year leases or 99 year 

leases. 

MR. GRAY: Sales contracts where you don't 

transfer the deed but you, in fact, sell the property. 

It just seems like having noted that there is a 

problem with interpretation in 120(h)(3), we're now 

saying so let's avoid that by using every other means 

we can. Quite frankly, when you look at the terms of 

reference for the task force, basically it focuses on 

ways to expedite the cleanups when, in fact, we seem 

to have spent most of our time talking about ways we 

can expedite the transfer of the use if not the title 

to the property before cleanup. 

MR. GOODHOPE: Right. 

MS. SHIELDS: Yes, but that is the mandate 

of this task force, I thought. 

MR. GRAY: To find ways to expedite the 

cleanup, as I reca.ll. 

MS. SHIELDS: And reuse. 

MR. GRAY: And reuse. 

MR. PENDERGRASS: The point, as I 

understand it, that you're making is that this 
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discussion is not intended to suggest that there's any 

attempt to avoid the government's responsibility to do 

the cleanup. Can we state that in a positive way? 

MS. SHIELDS: To me the implication of 

this is that somehow there's a way to use these 

transfers to avoid the application of environmental 

law and I don't think it's there. 

MR. GRAY: . Well, when you start talking 

about substituting land use restrictions and so on, 

that sounds like --

COLONEL HOURCLE: How about something 

like, "However, if you use one of these instruments, 

the cleanup must still proceed as quickly as possible 

in accordance with the law," or something like that. 

MR. DAVIDSON: Or say that recognizing 

that DoD still remains obligated to exercise the 

statutory responsibilities of cleanup. 

MR. GRAY: I'll give you a theoretical. 

You enter into a lease for an industrial property on 

one of these .sites and you say we're going to go ahead 

with it because we've cleaned up to the level that's 

necessary to run an industrial facility, and then you 
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just never get around to cleaning it up beyond that 

level because it's still being used a.s an industrial 

facility. It's the coupling of those kinds of things 

that makes it look like, on balance, there may be some 

effort going on here to avoid that section of the law 

that requires that you have a permanent cleanup 

remedy. 

COLONEL HOURCLE: And the suggestion of 

the task force is we don't want to create that 

impression. 

MS. SHIELDS: Isn't your next suggestion, 

which is also on page 9, doesn 1 t that. do the same 

thing? Can we just take -- if we take it, can we 

leave out the first one? It seems to me it's the same 

point basically. 

CHAIRMAN BACA: Counselor, sounds similar 

to what you were saying. Sam? 

MR. GOODHOPE: It's acceptable. 

MS. SHIELDS: Leave out their suggestion 

on page 14, but adopt their suggestion on page -

MR. DAVIDSON: In the same location? 

MS. SHIELDS: I don't know. They had this 

I 
,I 
I 
I 
I 
I 
I 
Jl: 

I 
.,: 

c ; 

I 
I 
I 
I 
II 
.I 
I 
I 
I 



I 
I 
'I 
~ 

I 
I 
I 
I 
I, 
I 
I 
I 
.I 
·I 
I 
I 
I 
I 
I 
I 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

121 

at a different -- it's on the same page. 

MR. GRAY: Where would it go? 

MR. PENDERGRASS: It goes at the end of 

the third paragraph. 

MS. SHIELDS: My only question here, and 

the same thing I think was in Brian's -- what do you 

call that-- A clean parcel assessment document. 

That's a CPAD. Are you --when you speak of risk you 

use the word here and it sounds like a zero increase 

in risk. And the same sort of implication could be 

read into this. You don't mean that, do you? 

COLONEL HOURCLE: I'm sorry? 

MS. SHIELDS: By using the word "risk" in 

sort of any increase in risk way, without a modifier 

there, it sounds like any increase in risk at all from 

zero to .001. This would be prohibited. I think EPA 

is trying to weigh risks in a more comprehensive 

fashion -- you know, this against that type fashion 

and I just wonder if we don't --

COLONEL HOURCLE: How about may present a 

risk of harm or unreasonable risk of harm to human 

health and the environment? 
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1 MS. SHIELDS: I think what you need to get 

2 in is a modifier of risk so that it's clear you're not 

3 talking about any, no matter how slight. I can 1 t 

4 think of anything other than unreasonable. It may 

5 present an unreasonable or significant or --

6 COLONEL HOURCLE: May present an 

7 unreasonable? 

8 MR. DAVIDSON: Present any increase in 

9 risk beyond 

10 MS. SHIELDS: Any is what we want to get 

11 away from because "any" means "any". 

12 MR. DAVIDSON: Well, what you're trying to 

13 get at is 

14 MS. SHIELDS: Is unacceptable. 

15 MR. PENDERGRASS: Well, how about that? 

16 Is that the point we're getting at, that it may 

17 present an unacceptable risk of harm to human health 

18 or the environment? It does leave it open as to 

19 what's acceptable. 

20 MS. SHIELDS: Yes. There just needs to be 

21 some opportunity for rationality to weigh in and I'd 

22 make the same suggestion on Brian's CPAD. I think 
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it's there somewhere. 

MR. DAVIDSON: Can we add that friendly 

catch phrase "in accordance with applicable laws"? 

MS. SHIELDS: We saw that somewhere. 

Where was it? 

CHAIRMAN BACA: We need to clarify for the 

record what we're after on this amendment. 

MR. DAVIDSON: Unacceptable, significant, 

one word or the other. 

MR. PENDERGRASS: You've got a couple of 

proposals, I guess. 

change it 

one would be that you would 

MS. SHIELDS: Maybe it wasn't in this. It 

was somewhere. What else did you --

MR. PENDERGRASS: Change this to "that 

may," I guess, "significantly increase the risk of 

harm" would be one proposal, or another proposal would 

be that "may present an unacceptable risk of harm." 

Are there other proposals? 

CHAIRMAN BACA: Okay. How about the 

following language? "Likewise, such cleanups should 

not be allowed if they will result in exposure to 
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hazardous substances that may present an unreasonable 

risk to human health or the environment." 

MR. GOODHOPE: No, that may significantly 

increase the risk, I would suggest. 

MS. SHIELDS: The same thing, Sam, is on 

page 8 of your amendments. We haven't gotten to where 

we're going to stick it in yet, but we basically 

agreed to stick it in somewhere. It's the third item. 

So, I'd suggest that whatever we adopt here, we also 

put in there. 

MR. GOODHOPE: significantly increase, is 

what I would suggest. 

COLONEL HOURCLE: Now, by significant, 

you're talking about significance to the point where 

there is some real risk of harm. Everything has 

risks. Some of it is so low in a mathematical sense 

that you could probably quadruple it and still be very 

low in a mathematical sense. We're talking about the 

kind of significance where you worry about harm to 

human health. 

MR. GRAY: No, we're not just talking 

about that, Larry, we're talking about situations 
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1 where if you don't proceed with the groundwater 

I 2 cleanup in an expeditious manner, it continues to move 

I 3 and hits somebody's drinking water well. There might 

4 

I 5 

already be a high level of contamination, enough to be 

harmful. 

I 6 COLONEL HOURCLE: Well, I'm not worried 
' 

I 
7 about that and I agree with you there. I'm saying 

8 that when you drive a car onto the site to look at 

I 9 what your site is, you're increasing by a very, very 

I 10 small order of magnitude risk, in the eight digit 

11 places. You might drive ten cars on and you've had 

I 12 mathematically a ten-fold increase which could be 

I 13 significant. But I just want to make sure we're 

I 
14 

15 

talking significance. We're talking about I'm 

worried, I'm heartfelt worried about harm and I see a 

I 16 yes and certainly in Don's case where you've got real 

'I 17 problems, we want to not have caused any additional 

18 

I 19 

risk to real hard health problems. 

MR. DAVIDSON: I'd like to ask, Sam, if 

I 20 you could maybe give an example of several different 

I 
21 

22 

ways to look at what you're talking about here, that 

while you're doing a temporary cleanup, you're 

I 
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1 releasing a lot of things. I don't understand 

2 exactly. 

3 MS. SHIELDS: I also think you don't mean 

4 cleanups, you mean such transfers should not be 

5 allowed. 

6 MR. EDWARDS: Mr. Chairman, if I may. 

7 CHAIRMAN BACA: Go ahead. Can you help 

8 us? 

9 MR. EDWARDS: The point here is that 

10 partial or temporary cleanups is the subject of what 

11 we're talking about. The delay may present the risk. 

12 So, such cleanups refers to delay. It refers to 

13 partial or temporary cleanups that delay a final 

14 cleanup. Probably instead of such cleanups, we ought 

15 to say such partial or temporary. 

16 MS. SHIELDS: Such temporary measures or 

17 something. 

18 MR. EDWARDS: Yes, temporary measures. 

19 MS. SHIELDS: You don't want to stop 

20 cleanup, but_such temporary measures. 

21 MR. DAVIDSON: For example, if you had 

22 some contaminated soil that was creating some 
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groundwater contamination and you didn't fully clean 

up that contaminated soil, you just maybe capped it 

right now so you could allow something to happen and 

still have migration, that might be an example of 

where you might have some unacceptable risk since they 

would continue to feed into the groundwater. Is that 

kind of an example? I'm trying to get to what you're 

thinking. 

MR. EDWARDS: Yes. 

MR. PENDERGRASS: And the alternative that 

would be preferable in that situation is to remove the 

soil and treat it and then you would be dealing later 

with the contaminated groundwater and we haven't 

delayed that. 

MS. SHIELDS: so, did we agree on 

significantly? "Likewise, such temporary measures 

should not be allowed if they will result in any 

exposure to hazardous substances that may 

significantly increase the risk of harm to human 

health and the environment." And on page 8 we would 

say, "Will not present a significant" -- page 8 of 

their insert. 
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CHAIRMAN BACA: Hold it. Let Ann finish. 

MS. SHIELDS: "Will not present a 

significant risk." 

CHAIRMAN BACA: Okay. Recorder, do you 

know where we are? 

MR. DAVIDSON: I just wanted to ask one 

other question. 

CHAIRMAN BACA: We're accepting that first 

part of their sentence, "However, it must be 

emphasized," and then adding what was just stated. · 

Okay? 

Gordon? 

MR. DAVIDSON: Just a question on the use 

of the word "temporary cleanup." 

CHAIRMAN BACA: Temporary measures. 

MR. DAVIDSON: That sounds like an interim 

measure. I'm trying to get a definition. My question 

is that temporary and those appropriate words -

MS. SHIELDS: Will not be substitutes 

for 

MR. DAVIDSON: Should an interim 

cleanup -- temporary almost is like it's going to be 
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there for awhile and then it's going to kind of go 

away. 

MR. PENDERGRASS: The phase in the 

sentence before'was partial or temporary. 

MS. SHIELDS: Will not be substitutes for. 

MR. PENDERGRASS: The real concern --I 

mean as you're talking about it's partial or interim. 

MS. SHIELDS: You may have a lot of phased 

measures and you're not trying to get to that. It's 

when they become a substitute for doing something more 

comprehensive that you're worried about. These 

cleanups often go in phases with different RODs for 

different phases and you don't -- that isn't what 

you're trying to --

MR. DAVIDSON: Well, I would the 

lexicon is interim. Temporary just I'm a 

bureaucrat. I use good old words. Temporary is a new 

one for me. It has a connotation I'm not sure is what 

you're trying to get at, is my point. 

MR. GOODHOPE: We would not want to add to 

the stress of EPA. Interim would be fine. 

MR. PENDERGRASS: In both places replace 
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1 temporary with interim. 

2 MR. GOODHOPE: That's right. 

3 CHAIRMAN BACA: Okay. can we go on? Any 

4 other comments on page 9? 

5 MS. SHIELDS: Wait, what is this? 

6 MR. GOODHOPE: We're almost two-thirds of 

7 the way through our --

8 CHAIRMAN BACA: Oh, boy. Okay. Do you 

9 want to explain it? 

10 MR. GOODHOPE: I think it just clarifies 

11 the language that's there right now. 

12 CHAIRMAN BACA: counselor? 

13 MR. PENDERGRASS: We are now at the point 

14 where I think the criteria that are laid out on page 

15 8 of these set of comments from Mr. Goodhope, that 

16 these belong here, that the suggestion for those 

17 comments was to put them in the overview and I didn't 

18 think they went here. I think they belong in this 

19 paragraph. So, maybe the first thing is exactly where 

20 to fit these comments. Let's get them into the draft 

21 and then this comment refers to them. 

22 MR. GOODHOPE: Well, we could say, "The 
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criteria should include, at a minimum, the following 

transfer criteria." 

MR. PENDERGRASS: And put these in. Okay. 

I think that's good. 

MS. SHIELDS: Let's clarify what we're 

talking about here. You say leased or otherwise --

this is in the thing as it's written now. 

talking about short of transfer by deed. 

MR. PENDERGRASS: Right. 

You're 

MS. SHIELDS: And I think when you use the 

term "non-military users" that's too narrow because 

you can do anything within the federal family, which 

could be a non-military user. So, you're talking 

about transfer to a non-federal user. 

MR. GRAY: I think you're transferring use 

here and not transferring the land and that's not 

quite clear, going back to what we started out talking 

about this morning. 

MS. SHIELDS: It seems to me you have -

MR. GRAY: I think we need to put the 

words "use of" in front of the word "parcels." "Use 

of parcels at contaminated land facilities may be 
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1 transferred." 

2 CHAIRMAN BACA: Tell us where you • re 

3 reading, Don. 

4 MR. GRAY: Well, this is the amendment. 

5 CHAIRMAN BACA: Okay. What line? 

6 MR. GRAY: The second line. The first 

7 line says 1 "That in certain circumstances 1 " and I 

8 think we need to insert at that point the words "use 

9 of parcels of contaminated land or facilities can be 

10 leased or otherwise transferred. You can't transfer 

11 the property. 

12 MS. SHIELDS: They use transfer in the 

13 statute to mean more than transfer by sale. It also 

14 includes transfer by contract, transfer by lease. It 

15 can mean short-term transfer. So, I don't know if you 

16 can speak of -- no, I guess you can speak of a lease 

17 for use. 

18 MR. PENDERGRASS: I was going to say if we 

19 put in the use of parcels, then you don't 

20 need -- I don't think it makes sense to have leased. 

21 Then it would be in certain circumstances, use of 

22 parcels can be transferred to non-federal users. 
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I don't think you 

transfer use. You allow use by a lease or some other 

transfer. 

MR. GRAY: But you're certainly not 

transferring the parcels unless you're going to give 

a deed. 

MR. RUNKEL: How did we refer to it when 

we had the discussion about the definition of transfer 

being broader than just --

MS. SHIELDS: Yes. Don, what do you do 

with (h) (1)? 

MR. RUNKEL: Yes. 

MS. SHIELDS: (h)(1) is the notice 

provision and it uses -- it says, "Contract for the 

sale or other transfers." so, transfer includes more 

than sale. 

MR. GRAY: It includes donations under the 

Federal Property Act. I think that's just making a 

distinction between sale and donation, right? That 

comment, "transferred by deed or transferring 

otherwise," is talking about selling it or donating 

it. 
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COLONEL HOURCLE: Let me suggest a way to 

CHAIRMAN BACA: Hold it. Too many 

speaking at once. 

COLONEL HOURCLE: "In certain 

circumstances, use of parcels of contaminated land on 

closing base can be achieved through lease or other 

transfer to non-military users before cleanup 

activities at all contaminated sites." I would say 

instead say-- so we don't get in this confusion about 

the transfer being broader than transfer of deed, 

where you say, "Can be leased or otherwise transferred 

(not including transfer by deed)." 

MS. SHIELDS: That's fine. But I still 

have a problem on the non-military users. 

COLONEL HOURCLE: Non-federal. 

MS. SHIELDS: Okay. 

MR. RUNKEL: Does that clarify it for you, 

Don, putting in parentheses, "not including transfer 

by deed"? 

MR. GRAY: The subject of the sentence is 

parcels of contaminated land or facilities, and I 
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don't think in light of the discussion we just spent 

30 minutes on, about what Section 120(h} means, we 

want to turn around and be deliberately not clear in 

what we're talking about here. We're talking about 

leasing or otherwise making available the use of the 

land. We're not talking about transferring parcels of 

contaminated land, which is the subject of the 

sentence. 

COLONEL HOURCLE: But I think Mr. Runkel's 

suggestion clarifies that we're talking about that 

concept of transfer under 120 (h) (1} as being something 

other than transfer by deed and that's why we want to 

say this doesn't include transfers. 

MR. JONES: Well, you only have" a few 

options here. You're talking about either lease, 

license or permitted for interim use. Transferred, 

the way it comes across here, makes it appear as 

though it's some type of a final action. What you're 

talking about is interim use. so, you could say, "Can 

be leased or otherwise permitted for interim use 

before final cleanup actions are completed." Leased, 

licensed or permitted. Then you have covered it, if 
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MR. JONES: Or permitted, yes. 

CHAIRMAN BACA: Okay. All right. 
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Leased, 

MR. JONES: And that means that there's no 

final title given. 

MR. GRAY: Earl, do you agree with that? 

I think (h)(1) means-- sale or other transfer means 

possibly donation under the Federal Property Act? 

MR. JONES: Yes, but donation is a 

conveyance. 

MR. GRAY: That's right. 

MR. JONES: It's not an interim use, it's 

a conveyance. You get title to the property. 

MR. GRAY: I think that's the reason they 

use that phraseology, sale or other transfer. I don't 

think they're talking about by deed or otherwise. I 

think they're just talking about whether --

MR. JONES: That's why I said you had to 

clarify it right up front in a glossary what you mean 

by transfer. 
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MR. RUNKEL: Well, but I thought we had. 

MR. GRAY: I think we said we're going to 

have to make it very clear. 

CHAIRMAN BACA: Let's get that language 

clarified. Do you still have problems with that? 

MR. RUNKEL: I'd have to sit back and 

think about it. I'd like to think about it because 

there may be situations where that doesn't cover 

everything. I thought we were going to keep it as 

broad as we could at this point. 

CHAIRMAN BACA: Can you think of areas not 

covered by that language? 

MR. ETHRIDGE: Just a question. We've had 

several changes. Does that sentence read, "The task 

force concludes that in certain circumstances use 

of --" Use of is still there, "parcels of 

contaminated land ·or facilities on a closing base can 

be leased, licensed or permitted and still to non

federal --

COLONEL HOURCLE: Non-federal. 

MR. ETHRIDGE: Non-federal users? Is the 

rest of the sentence the same? 
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COLONEL HOURCLE: Yes. 

MS. SHIELDS: Don? 

MR. GRAY: Well, I don't have any problem 

with taking out the "use of" if you put down "can be 

leased or otherwise made available for interim use 

by." Is that what you're talking about, Earl? 

MR. JONES: Yes. 

MR. GRAY: That would be all right. 

MR. ETHRIDGE: Leased or otherwise made 

available to non-federal users. Okay. 

CHAIRMAN BACA: Okay. Any other comments 

on page 9? Does that take care of, Sam? 

MR. GOODHOPE: I'm just wondering, is the 

rest acceptable? 

MR. RUNKEL: We would like to add a couple 

of other criteria, but that's not taking issue with 

that's there. 

COLONEL HOURCLE: I have a question for 

Mr. Goodhope, I guess, in his added language starting, 

"An example of such circumstances would exist when --" 

MS. SHIELDS: Applicable standards may not 

require a complete --

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

139 

COLONEL HOURCLE: Yes. It goes to that, 

I think about where you've got subsurface soil 

contamination, you've got a permanent cap that may be 

what the applicable standards call for in that 

particular remediation. I don't think we'd want to 

take that land out of circulation forever if everybody 

agrees that it's otherwise safe and we've got the 

institutional controls. So, I'm just not sure how far 

that takes us, that particular language. Maybe the 

word is completely, but --

MS. SHIELDS: And the no exposure, we're 

back to risk again. 

MR. GOODHOPE: Completely is fine, to take 

that out. 

COLONEL HOURCLE: Okay. Poses -- you've 

got that no threat. 

threat. 

health. 

MR. GOODHOPE: No significantly increased 

COLONEL HOURCLE: Okay. Threat to human 

What about ending it after health as an 

example and not getting into that last concept, which 

gets a little complicated. 
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Well, if you end it 

after "no significant threat to human health," you 

will have covered the worker exposure problem. 

CHAIRMAN BACA: Okay. We'll end it. 

scratch the rest of that. 

MR. GOODHOPE: We just want to cooperate. 

CHAIRMAN BACA: How about the rest of 

their proposal? 

MR. ETHRIDGE: And we are adding the 

criteria? 

COLONEL HOURCLE: Now, we add the criteria 

at a minimum criteria such as the following or the 

following criteria. 

MR. ETHRIDGE: The following. 

MR. PENDERGRASS: Should 

criteria should include, at a minimum. 

page 8 here. 

include 

Then we go to 

MS. SHIELDS: Then we go back to page 8. 

MR. DAVIDSON: Can I back up a second on 

who's going to be developing this criteria? The task 

force determined that DoD needs to develop criteria. 

Didn't we state earlier that EPA, DoD and the states 
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develop the criteria? 

earlier. 

list them. 

COLONEL HOURCLE: DoD in conjunction with? 

MR. DAVIDSON: What language did we use 

MR. PENDERGRASS: Actually you can just 

CHAIRMAN BACA: Let's just be consistent 

with the previous language we agreed to. 

MR. GRAY: Well, this langauge comes up 

periodically through here. I think what I would 

prefer would be that "DoD develop with the concurrence 

of EPA and states." 

MR. RUNKEL: We would prefer to have it 

developed because we'd prefer to have some way to 

drive the process and if we're on the hook to develop 

them too, we can continue to use that as pressure on 

DoD. 

CHAIRMAN BACA: We don't have a problem 

working with the rest. 

MR. RUNKEL: Otherwise, we're reacting to 

something DoD is putting together. We're waiting for 

them to develop something. 
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MR. GRAY: What do you do if you don't 

come to agreement? 

MR. RUNKEL: We have to come to agreement. 

We have five years to get these bases. 

MR. GRAY: Does EPA have an obligation 

under the 

MR. DAVIDSON: To develop such criteria, 

for example, or to implement parts? 

MR. GRAY: To concur with what's done. 

COLONEL HOURCLE: Staff's reading is no 

unless Johnston-Breaux passes, which is an amendment 

on our potential, in the Senate, bill to our 

authorization act. 

MR. DAVIDSON: I think there's two levels 

here, Don, frankly. One is legal obligation under the 

statute. I think it would be harder to read in the 

current instruction that we do have a legal obligation 

on establishing such criteria. But I think. on another 

level, I believe that we do have some obligation to 

ensure that things happen consistent with the statute. 

MR. GRAY: Well, you may not have a legal 

obligation to approve the criteria, but you certainly 
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have a legal obligation to approve the application of 

the criteria. 

MR. DAVIDSON: Well, that's, I think, an 

open question. I don't think it's clear in the 

statute that we do. 

COLONEL HOURCLE: And certainly there may 

be many answers, depending on whether you're talking 

about an NPL site, a non-NPL site under state law and 

all various combinations that you could have. 

MR. DAVIDSON: Well, I think the real 

issue, if I may, that everybody's getting at is veto 

authority and if we don't agree, this is what you're 

going to do instead or something like that. For the 

purposes of this report, I kind of agree with Brian 

that we all have a very strong interest in coming to 

terms on these criteria. I believe that we can do 

that in that I don't think DoD would proceed without 

some acceptance and I don't think EPA would allow it. 

I think the vehicles for not allowing it would be 

within our jurisdiction under the NPL --

MR. GRAY: I guess my question is how does 

DoD develop criteria in cooperation with EPA and 50 
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states? You can develop criteria and you can apply 

those criteria in a given state by dealing with the 
( 

state of jurisdiction and EPA, but what does it mean 

when you say develop with the states? 

CHAIRMAN BACA: Well, we '11 probably work 

through the state organizations. I'm sure we're not 

going to work with 50 states. 

MR. DAVIDSON: A huge work group. 

CHAIRMAN BACA: We've done it before. I 

want to make sure you're comfortable with where we're 

going. 

MR. GRAY: Yes. I want to make sure that 

the states and EPA are going to be full partners in 

the process of developing the criteria. That's my 

concern. 

MR. RUNKEL: That's ours too. 

MR. GRAY: That it not be something where 

DoD goes off and develops something and says, "Here it 

is -- take it or leave it." 

MR. PENDERGRASS: Right. We would never 

do that. 

COLONEL HOURCLE: In the interest of time, 
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can we go back to the criteria, because I think that 

should be a significant discussion before lunch. 

MR. PENDERGRASS: A couple of times now 

we've discussed there's two places here, I think, 

where there's the discussion of risk. Previously we 

had made it "will not significantly increase the 

risk," the first criterion, "the transfer and 

subsequent use will not significantly increase the 

risk of harm." I think that's consistent with what we 

did before. 

CHAIRMAN BACA: Yes. 

MR. GOODHOPE: We will try one more time. 

Can we say, "The transfer and subsequent use will not 

cause or significantly increase any risk?" 

COLONEL HOURCLE: It will cause risk. 

Very, very small, but it will probably cause -- you· 

could cause harm or increase the risk of harm. That 

certainly is something that we don't want to have 

happen. 

MR. GOODHOPE: Well, far be it from the 

state of Texas to try to cut against an eternal 

verity, if you will. Transfer and subsequent use will 
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not significantly increase. 

MS. SHIELDS: What about the next one, 

"will not interfere?" Is that too --

MR. GOODHOPE: We'd prefer just to see it 

like it is. 

COLONEL HOURCLE: How about instead of 

"will," "should?" 

MR. GOODHOPE: Should not interfere? 

COLONEL HOURCLE: Should not interfere. 

CHAIRMAN BACA: I don't have problems with 

that simple language. 

COLONEL HOURCLE: You want the without 

qualification? 

MR. RUNKEL: Without qualification. 

COLONEL HOURCLE: Because maybe I 1m being 

nit picky, but --

MR. RUNKEL: If there's going to be 

litigation over it, there will be litigation over 

"interference." 

MR· GRAY: How about "impede" instead of 

"interfere with"? 

MS. SHIELDS: I'd prefer that. 
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MR. GOODHOPE: Obviously, what we don't 

want to have happen is -- we ask DoD, "Well, how come 

this base is not being cleaned up?" and we get a 

response, "Well, the doggone cities and the 

communities are using the land in a way, and we've let 

them use it, that we can't go in there and clean it 

up." 

MS. SHIELDS: No, but you could read an 

easement as an interference of some sort, even if 

everybody agreed that there's got to be an easement 

through this to get to the place where you're still 

working. 

MR. GOODHOPE: Good point. 

MS. SHIELDS: That's an interference but 

it's been worked out, it's been agreed to and it's 

been worked out so that it doesn't impede the process. 

MR. GOODHOPE: Okay. Do you think an 

easement would be an impediment? 

MS. SHIELDS: It would be an interference. 

I would hope that it would be worked out so it wasn't 

an impediment. 

CHAIRMAN BACA: Okay. Jay, anymore 
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comments? 

COLONEL HOURCLE: Is number 3 significant 

risk or usual modifier of risk, standard modifier? 

CHAIRMAN BACA: Right. Anymore comments, 

Jay? 

COLONEL HOURCLE: I think that's it. 

CHAIRMAN BACA: Okay. Let's get-- Brian? 

MR. RUNKEL: Tom, we have two additional 

criteria to add, if you look at page 3 of our letter 

to you of September 26th. These will not be new. 

These were discussed in our testimony back in July. 

But the last two clauses there --

MS. SHIELDS: You're at the top of the 

page? 

MR. RUNKEL: Yes, the top of the page. 

Skipping over the indemnifier, let's come back to 

that. But the one that we think clearly needs to be 

in there, "DoD agrees to retain the responsibility for 

any long-term operation and maintenance of the 

remedial action and for any necessary removal or 

remedial work identified in the future." I think 

that's been reflected elsewhere in the report. 
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I think that's our 

obligation. Counselor? 

MS. SHIELDS: Is O&M your obligation? I 

mean that's normally the states' obligation. 

COLONEL HOURCLE: In our statute, it's up 

to us. If we're talking about retaining a 

responsibility that's acceptable, we might execute 

that responsibility through an arrangement with a 

state or local government or follow-on land user. But 

I think ultimately we're always going to be on the 

hook to finish it. 

Are we also including the indemnity, hold 

harmless and claims against the state? 

MR. RUNKEL: In prior discussions we 

understand that -- and we've already noted there's 

disagreement as to whether that's even possible. 

That's the proposed language for that. We would like 

to have something on that and it would read as 

follows. I apologize that we didn't have it prepared 

in advance. ·And it could be a separate sentence. It 

could follow after those five criteria. "The task 

force also agreed that" -- and this could read many 
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ways, but that "indemnification similar to that done 

in Pease Air Force Base," something along those lines, 

"may be appropriate and should be considered," or just 

say, "should be considered and, if necessary, Congress 

should consider amending federal law to provide for 

such indemnification." That takes into account that 

that's still an open question of whether you're even 

allowed to exceed indemnification. But we would urge 

that it be done. 

MR. GRAY: Well, Mr. Chairman, I'm always 

reluctant to be the defender of the Justice 

Department. 

MS. SHIELDS: We welcome your support, 

Don. 

MR. GRAY: I am really amazed. My 

original concern over the whole leasing process was 

that the facilities most likely to be released are 

things like aircraft maintenance facilities that are 

used for industrial purposes and that people can move 

into and start using fairly quickly. By the very 

nature of those activities, there's a good likelihood 

that additional contamination is going to be created. 
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If you have a blanket indemnification up front, then 

it seems to me like the government has taken on the 

liability for any such additional contamination. 

MR. RUNKEL: Well, we could clarify that. 

You're right, that's a good clarification. 

MR. GRAY: I mean it needs to be done in 

a way where the indemnification is going to be for any 

contamination that exists at the time that the 

transfer or use of the property takes place. 

MS. SHIELDS: On the last clause too 

because if somebody comes on there and makes a mess--

MR. RUNKEL: No, you're totally right. 

Those are good clarifications on both points. We 

agree to that. 

MR. GRAY: As long as it's made clear · 

that -- I don't know how you unscramble the. egg. 

MR. RUNKEL: States would not want a 

private entity coming in, a Deutsche Airbus or 

whatever 

CHAIRMAN BACA: I 1 11 tell you what, Brian. 

Would you propose some language and let's discuss it 

after lunch? 
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MS. SHIELDS: Yes, we want to see it. 

MR. RUNKEL: Okay. We'll write that up. 

CHAIRMAN BACA: Let me -- any other 

comments on the criteria? Any other comments on page 

9? 

easy one. 

page .•• ? 

MR. GOODHOPE: The last one. It's a very 

CHAIRMAN BACA: Go ahead. We're on 

MR. GOODHOPE: Eighteen of the package. 

CHAIRMAN BACA: Okay. 

MR. PENDERGRASS: Seems fine. It, I 

think, accurately states their authority and what they 

may, in fact, do. 

MR. GOODHOPE: There's no hidden agenda. 

MS. SHIELDS: You sure? You may not have 

any order authority in the first place. We certainly 

can't hand you any in a task force report. We can't 

do tpat for you. 

MR. DAVIDSON: sam, you mean orders 

against a federal agency, transferee? The question 

is, what do you mean by orders? 
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MS. SHIELDS: What do you mean? 

MR. DAVIDSON: Federal agencies or 

transferees or some other --

MS. SHIELDS: I think we're back to Rocky 

Mountain Arsenal, Sam, with this. 

MR. DAVIDSON: I think we are too. 

MR. GOODHOPE: Well, why don't we just 

say --

MS. SHIELDS: What are you trying to get 

at here? 

MR. GOODHOPE: What are we trying to get 

at, Thomas? 

MR. EDWARDS: Well, if I may, Mr. 

Chairman, Rocky Mountain aside and possible unitary 

executive problems aside, the state administrative 

agencies in many states have the authority to issue 

final orders and have the force and effective law and 

could apply it to federal facilities. 

MS. SHIELDS: And what if they conflict 

with a remedial action plan they're already operating 

under or have consented to. Let's talk about Rocky 

Mountain Arsenal, because that is what we're talking 
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1 about here. 

2 MR. EDWARDS: Well 1 if CERCLA trumps state I 
.I 
' 

3 law, then it trumps state law. 

I 
4 Ms. SHIELDS: And we can't untrump it, 

5 which seems to me to be what you 1 re trying to do, 

6 unless you're trying to do something less than that. I 
7 MR. EDWARDS: Well, we may need some ' 

I 
B qualifying language in there. We could say something 

9 like that "may in some circumstances have the 1':. 

I I, 
I 

10 authority." 

! 

I ' I I 
11 MS. SHIELDS: Why do we need to say 

12 anything? 

13 MR. DAVIDSON: All you're trying to get in I 
14 the point is that if you have an enforceable 

I 
15 arrangement, you want to make sure that any 

16 restrictions on use and so on that may have an effect I 
17 on the cleanup are incorporated in that enforcement. I 
lB Is that basically the point? 

19 MR. EDWARDS: Yes, but also to point out I 
20 that this paragraph by itself talks only about DoD. I 

I 
21 The states and EPA have very significant enforcement 

22 authority. 

I 
I 
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COLONEL HOURCLE: Let me suggest some 

language that I don 1 t think anybody can object to. It 

just pushes the fight later on. "EPA, state, 

environment enforcement authorities may also under 

applicable law enter orders," or something that says 

if you've got the legal authority you can do it and 

we' 11 argue about -- we • 11 move that fight onto 

another time. EPA may be getting a change in its 

order authority very shortly with regard to federal 

agencies. So, it will continue to evolve. 

CHAIRMAN BACA: 

proposal? Read it again. 

Larry, what's your 

COLONEL HOURCLE: Something like --

MS. SHIELDS: Haven't we already put this 

in all the transfer documents and in the deeds? Now 

you're asking that we also do something else with it? 

MR. EDWARDS: The potential is that 

somebody could read this paragraph out of context. 

This needs to be -- the paragraph by itself speaks 

only about DoD restricting changes and putting in 

legally enforceable restrictions. Taking that out of 

context, it gives a one-sided view of the real 
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process. 

MR. DAVIDSON: From my perspective, I 

would like to have it reflected that we may want to 

include in our enforcement agreements with DoD some 

provision addressing -- at Pease Air Force Base we 

have a provision to the effect -- I know there's 

interest on Region IX's part to look at this with 

their three party agreements out there. So, 

notwithstanding the -- I didn't even want to bring up 

this arsenal thing. I understand your concerns, but 

EPA would support a provision reflecting that we would 

want to have the ability to put this -- or have people 

understand that we may want to put these types of 

things in enforcement agreements. 

MS. SHIELDS: Well, is there a way to cut 

out your addition but work with the DoD singularity 

above that that would make people feel easier? 

MR. GOODHOPE: We can just say "DoD, EPA 

and state environmental agencies must restrict 

changes." 

MS. SHIELDS: I'm happier with that than 

this language that I can't figure out. 
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MR. GOODHOPE: Then follow-up through the 

MS. SHIELDS: What does DoD 

CHAIRMAN BACA: Sam, would you go with 

MR. GOODHOPE: Just say, "On a critical 

related point, the task force concluded that DoD, EPA, 

and the state environmental enforcement agencies must 

restrict changes from the planned use." Or we could 

say, "Concluded that DoD and, in appropriate cases, 

EPA and state enforcement agencies." 

CHAIRMAN BACA: Counselor? 

MS. SHIELDS: The restrictions are going 

to be in these -- we already agreed to all that 

several pages ago, that these restrictions would be 

contained in the contracts, in the deeds. 

MR. GRAY: The leases. 

MS. SHIELDS: You got it. It • s all in 

there. 

MR. EDWARDS: Of course nobody wants to go 

to court, but what if no such agreement is possible 

and the deeds and leases cannot be agreed upon? Then 
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what will happen? 

MS. SHIELDS: They can't --

MR. EDWARDS: How about something like 

saying, "EPA and the state environmental enforcement 

agencies may also, in certain circumstances, have the 

authority to." 

MS. SHIELDS: We can't give them that. We 

can't give them authority. 

MR. EDWARDS: It says they may have it 

under the law in certain circumstances. 

MS. SHIELDS: If they have it, they have 

it. We're not going to create it. 

COLONEL HOURCLE: I guess the point I'm 

hearing is the state does have that authority, I guess 

whether we put it in or not. The state has whatever 

authorities it has. 

MR. EDWARDS: See, the problem is the 

sentence right above that. "Rather than absolute 

bands on particular land uses, the restrictions or 

conditions should allow new uses consistent with 

ongoing and future cleanup." Sounds like DoD is 

driving the ship. They're able to say through their 
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restrictions what new uses may be allowed consistent 

with ongoing and future cleanup. That's not a correct 

statement of the regulatory procedure. 

MS. SHIELDS: Maybe we can just finesse' 

this thing some way. 

MR. EDWARDS: How about taking out the 

last sentence to the paragraph, "and our changes." 

MR. PENDERGRASS: Well, no, I think the 

last sentence to the paragraph is important because 

the point there is that you don't -- the point is to 

avoid rigidity in what you're doing. 

MS. SHIELDS: Okay. Idea. In about the 

fourth or fifth sentence, say, "Rather than absolute 

bans on particular land uses, the restrictions or 

conditions should allow new uses consistent with state 

and federal law in ongoing and future cleanup" or 

something. 

after lunch? 

MR. PENDERGRASS: That's fine with me. 

CHAIRMAN BACA: Sam? 

MR. GOODHOPE: Why don't hold off until 

CHAIRMAN BACA: I thought we • d have a 
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MR. DAVIDSON: A closing thought on this 

particular thing, that you would want specific 

restrictions in an order or you'd want the order to 

reflect authority to determine specific restrictions. 

MR. GOODHOPE: Well, wl')at' s going to 

happen? If there is a new use, how is DoD going to 

find out about that? I guess I don't understand the 

process here, what's envisioned here. I have no idea 

at all. 

MR. PENDERGRASS: Well, right here we're 

talking about this is used during cleanup. The DoD is 

going to find out about it because they're going to be 

on the site. They're going to see it happen. 

MR. GOODHOPE: But what if it's a long

term cleanup? 

MS. SHIELDS: And they've got a 

restriction in the contract that they have signed with 

these people who are using the property in the 

meantime that says, "You can't do X on this property." 
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So, they've got a contractual right. 

MR. GRAY: Ann, I'm not sure that -- if 

that's what it means, I'm glad to hear it. But I 

think when they're talking about land use they • re 

talking about industrial as opposed to residential 

use. In fact, what I want to get into after lunch is 

I think what needs to be done is put into those leases 

restrictions on the kinds of activities that can take 

place, in addition to the different classifications of 

land use. You have to be very careful about another 

situation where you lease one of these facilities to 

somebody and they decide that the floor needs 

strengthening and they go and break up the concrete 

floors to put new floor in and then you've got another 

release to the environment. 

MR. DAVIDSON: As a matter of fact, we've 

had an instance at one particular base where 

regulatory agencies were not aware of activities 

undertaken by the lessee in an area of concern. 

That's the issue that I think you -- one issue that 

you're trying to address here. 

MR. GRAY: We can get that one on the next 
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CHAIRMAN BACA: I think we all need a 

break. Do you want to have a complete break and go up 

and have lunch or do you want to go up and get lunch 

and come down and continue? 

MS. SHIELDS: Why don't we do that. 

CHAIRMAN BACA: Let's do that. I agree. 

Let's take about 15 minutes break, go upstairs, get 

lunch and come back. 

MR. GRAY: Bring lunch down here, you 

mean? 

CHAIRMAN BACA: Bring lunch here. 

(Whereupon, at 12:13 p.m., off the record 

until 12:41 p.m.) 

MR. GOODHOPE: I think a deal's been 

struck. If we can put in-- we're willing to drop the 

last sentence if we change the existing last sentence 

slightly to read -- this would be the last clause 

after the last comma, "Consistent with state and 

federal laws. as well as with ongoing and future 

cleanup." 

CHAIRMAN BACA: And ongoing and future 

, 
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cleanup? 

MR. GOODHOPE: As well as. 

CHAIRMAN BACA: Okay. Any objection to 

that comment? Okay. And we •·re dropping your last 

sentence. 

cooperating. 

MR. GOODHOPE: Once again we're 

CHAIRMAN BACA: You guys are great. 

MR. GOODHOPE: Amen. Thanks. 

CHAIRMAN BACA: Any other concerns? Any 

other comments on page 9? Can we move to page 10? 

Staff has an addition and I'll defer to 

the rest of you guys for comments and get back to 

staff. 

Sam? 

MR. GOODHOPE: We have a slight addition 

that probably needs to be changed. I think this 

expands -- our additions expands A just a little bit. 

we would be willing to use the "significantly 

increased risk" language rather than risk because 

there's risk, I was told earlier today, in everything. 

stipulating to that. We're willing to qualify the 
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risk. 

CHAIRMAN BACA: Any comments? Counselor? 

No? Anyone else? 

COLONEL HOURCLE: Staff wanted to include 

on page 10 the following discussion of the third 

paragraph starting, "In certain cases, DoD may want to 

issue a license." I think more particularly with 

regard to Mr. Jones, should be a license or permit. 

I think that would probably be the two other vehicles 

for a limited use of real property rather than lease. 

We wanted to conclude that paragraph by saying, "In 

the cases of leases, license or permits, DoD should 

not provide indemnification from liability for actions 

caused by the lessor, licensee or permittee. " It goes 

back to the indemnification issue. We want to make 

sure that subsequent users are accountable for their 

acts with regard to the facility. 

MR. GRAY: You may have a way for 

approaching it, Larry, the way you approached it when 

you were selling the "GOCO's." 

COLONEL HOURCLE: Excuse me, sir. 

MR. GRAY: When you were selling the 
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"GOCO's" you had to confront that same issue, I think. 

COLONEL HOURCLE: We may have some 

language already and I'm sure GSA probably is doing -

MR. JONES: We can provide you with that. 

COLONEL HOURCLE: But that's the concept. 

Any discussion? 

CHAIRMAN BACA: Does everybody understand 

what he's proposing? Larry, do you want to read it 

again? 

COLONEL HOURCLE: No. "In the cases of 

leases, license and permits, DoD should not provide a 

blanket indemnification for actions caused by the 

lessee, licensee or permittee." 

CHAIRMAN BACA: Any problem with that? 

MS. SHIELDS: Only to the extent that the 

addition of "blanket" makes it sound like you can 

provide some lesser indemnification. I don't think 

you should provide indemnification at all. 

COLONEL HOURCLE: Okay. 

MR. CARR: Is that going to create any 

problem for the interim situation where, for example, 
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you have the situation in Pease where the transfer 

from the United States is to a state agency who 

subsequently is going to be entering into commercial 

licenses or leases? 

COLONEL HOURCLE: The operative term we 

were working on was actions. so, it is our position 

that the extent to which other actions may cause a 

problem, the United States should not be providing 

indemnification 

MS. SHIELDS: Does the Pease agreement 

have a --

COLONEL HOURCLE: The actions of the 

United States, it's my recollection, with regard to 

the indemnification language we have in the 1 91 

Appropriations Act, which is what made it acceptable 

to the Department. 

MR. GRAY: Just a question, Sam. On this 

"expressly prohibit uses incompatible with the 

condition of the property," would that mean like if 

you had subsurface contamination there would be a 

prohibition against excavating without permission and 

that would be written into the lease itself? Is that 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

1 

2 

3 

4 

5 

6 

7 

a 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

the understanding? 

167 

I guess you • d say subject to 

covenants and I • m not sure -- would you have covenants 

in a lease as you would in a_ deed. Would it be lease 

restrictions? 

MR. JONES: It would be in the lease too. 

Any authorizing document, it would have --

MR. GRAY: But that would be like a lease 

restriction. 

MR. JONES: Sure. 

MR. GRAY: And violation would then 

subject them to termination of the lease? 

MR. JONES: Termination. They may be 

liable for other --

MR. GRAY: I think that takes care of my 

concerns. 

CHAIRMAN BACA: Okay. Any other comments 

on page 10? 

MS. SHIELDS: I guess I'd prefer "impede" 

to "interfere with" again like we did the other place. 

It would be more consistent if we changed it to 

"impede." 

CHAIRMAN BACA: Can we make that a general 
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rule wherever we see 11 interfere", substitute "impede"? 

MS. SHIELDS: Well, it may not be in the 

same context. 

CHAIRMAN BACA: Page 11. Sam has no 

comments. Page 12. Page 11. I was only kidding. 

MR. JONES: I have a comment. 

CHAIRMAN BACA: Go ahead. 

MR. JONES: The first paragraph, the top 

of the page, "Such lease may also provide a right of 

first refusal." 

refusal is not 

Under current policy, right of first 

authorized with regard to the 

disposition of real estate because the entire thrust 

of the Federal Property Act contemplates competition. 

So, what we would like to say is that GSA recognize -

in order to facilitate the disposition of the bases 

consistent with law, GSA will review this policy in 

coordination with the Department of Justice. Our 

policy goes back to the early 1960s, and was 

established in coordination with the Department of 

Justice. GAO was involved and others. We're trying 

to research it right now. 

So, I would anyplace where you 
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mentioned the right of. first refusal, I would suggest 

that this be deleted from this report at this time 

with the caveat that it's under review at GSA. 

CHAIRMAN BACA: Okay. I think we can 

accept that. 

MR. ETMRIDGE: so, what is deleted 

specifically in that sentence? The whole sentence? 

deleted. 

paragraph 1? 

11? 

MR. GRAY: Which sentence is this, Earl? 

MR. JONES: The last -- I 'd like that 

MR. ETHRIDGE: The last sentence of 

MR. JONES: Yes. 

CHAIRMAN BACA: Any other comments on page 

MS. SHIELDS: It's the carryover 

paragraph, Don. 

carryover. 

It's the last sentence of the 

MR. JONES: Also, under the alternative 

purchase option arrangements, that's the second 

paragraph there where, "Options to purchase on 

contaminated property. 11 I think we need that deleted 
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too. 

MR. GRAY: Just out of curiosity, 

footnotes 8 and 9 on page 10, they're citations to the 

Base Closure Act? 

COLONEL HOURCLE: No. They're citations 

with regard to allowing other people to use property 

under Title X, lease of excess government property. 

MR. JONES: Where is this? 

COLONEL HOURCLE: 10 USC 2667(a) and (f). 

MR. GRAY: You can't lease excess 

property, can you, Earl? 

MR. JONEs: Oh, sure you can lease. This 

is the problem about leasing from a disposal 

perspective versus leasing in the context of cleanup. 

Leasing from a disposal perspective is only on an 

interim basis until such time as you can move to a 

final disposal decision. What you're talking about 

here in terms of leasing is leasing to facilitate 

cleanup. Okay? But you can, in fact, lease excess 

property, but it's for a short period of time, when 

it's declared excess. 

MR. CARR: could we ask for a 
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clarification on what is now the first full paragraph. 

You're there talking about the fact that this property 

may not fall into the excess property definition and 

I guess I understand that to mean that therefore the 

restrictions on the term of the lease would not apply. 

You seem to be saying two different things. You seem 

to be setting out a bunch of restrictions and then 

sort of say, "However, we •re not sure that any of 

these actually apply to what." Now, are you saying-

when you say contaminated real property, are you using 

that in the sense that we're using contaminated real 

property here, that is property subject to 120(h) (3) 

or does it have some other meaning? 

MR. PENDERGRASS: No, the same meaning. 

As we, I think, discussed earlier in the paper, it's 

the real property that has had the substances stored, 

disposed of or released. 

MR. CARR: Okay. So, in other words, what 

you're saying is if there's a statutory prohibition 

against it being deeded, it then does not become 

excess and therefore these restrictions don't apply? 

MR. PENDERGRASS: Right. 
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I think it's saying won't 

become excess until it's cleaned up. 

you're saying? 

Is that what 

MR. JONES: That's drawing the line 

mightily close. But basically a decision has been 

already made that this property is excess, But what 

you're saying, it cannot be disposed of until such 

time as it is cleaned up. You're drawing a mighty 

thin line in terms of what you mean here. This 

property is excess property. In fact, it may be 

surplus property, but you cannot proceed to dispose of 

it. That's a technicality here. 

MR. PENDERGRASS: Okay. I '11 defer to 

your better experience with those rules. 

MR. CARR: I guess I think that reading 

this as someone who has no familiarity with that 

process, I don't understand why we talk about the 

restrictions on the transfer of excess property, which 

we do at the bottom of page 10, and then at the top of 

page 11 we say, "The property we're planning to lease 

isn't excess property." 

MR. PENDERGRASS: If that's confusing, I . 
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maybe suggest deleting the paragraph. 

MR. JONES: I think we ought to delete 

that paragraph because contaminated property can and 

is in many instances excess property. In our 

inventory right now, we have excess contaminated 

property. We just cannot dispose of it and we found 

out it was contaminated after it was reported excess. 

I think that's a fine line. 

MR. GRAY: And under those circumstances 

you can lease it. 

MR. JONES: I could lease it. 

MR. GRAY: But only short-term. 

MR. JONES: For a short-term. 

CHAIRMAN BACA: Okay. Are we deleting the 

second paragraph on page 11? 

MR. PENDERGRASS: The paragraph that 

begins, "Contaminated real property does not appear." 

deleted. 

MR. JONES: Yes. 

MR. PENDERGRASS: 

MR. JONES: I 

Delete that paragraph? 

think that should be 

CHAIRMAN BACA: Okay. Earl had the floor 
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and has some changes that he wishes to voice. 

MR. JONES: We're also deleting this right 

of first review. Let's consider the third paragraph, 

last sentence, next to the last sentence, providing 

lessees with options to purchase the property. That 

should be deleted because we're not going to refer to 

options to purchase. Delete that sentence. Okay? 

We have another. Again, under alternative 

purchase options arrangements, the first sentence. 

Again you reference options to purchase. That should 

be deleted. 

CHAIRMAN BACA: That whole sentence, that 

whole first sentence? 

MR. JONES: Yes. "To make the lease more 

attractive, DoD might desire to provide lessees with 

options to purchase." 

CHAIRMAN BACA: I think the whole 

paragraph goes. 

MR. JONES: Then the next one, "DoD also 

might want to consider selling purchase options." I 

think that should be deleted too. 

MR. GRAY: And you couldn't substitute 
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rights of first refusal either. It wouldn't help. 

MR. JONES: What? 

MR. GRAY: Would it help -- you couldn't 

substitute rights of first refusal either. 

MR. JONES: That would not help. In fact, 

that's prohibitive. 

MS. SHIELDS: So, basically for all of 

that, we're substituting your reviewing this in the 

context of 

MR. JONES: Yes. 

CHAIRMAN BACA: Well, there being nothing 

left on page 11, can we go to page 12? 

MR. PENDERGRASS: Now, wait a minute. I 

want to clarify exactly what we're doing. We are 

deleting the section titled "Alternative Purchase 

Option Arrangements." 

MR. GRAY: Well, there isn't anything 

left. You could leave the heading, if you'd like. 

MR. PENDERGRASS: 

really smart. 

Yes, that would be 

COLONEL HOURCLE: The problem, I guess, is 

a perceived inability to do these kinds of things 
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under the Federal Property Act, if I understand the 

problem with these arrangements. 

MR. JONES: Yes, because if you are giving 

an option to purchase, again the Property Act 

contemplates that everyone has access. You're making 

a commitment to the disposition of the property 

without perhaps affording other Federal agencies, 

state and local government and others in the private 

sector a right to access that property under 

competitive arrangements. So, this is the reason why 

we have grave concerns. As I said, I feel certain GAO 

called us to task about that many years ago and also 

the Department of Justice. We just haven't found the 

particular reference yet. It goes back, we know, to 

1959, 1962 and '63 time frame in terms of what our 

lawyers have been able to find so far. 

COLONEL HOURCLE: And this doesn't cause 

concern to the state representatives about the ability 

to reuse the property after or attractiveness for 

reuse? We definitely found a legal limitation and one 

of the things we've been carrying is an idea. The 

question is do we want to raise it as, "Here's an idea 

I 
I 
I 
I ,. 
"/ 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 



I 
I 

1 

I 2 

I 3 

I 
4 

5 

I 6 

I 7 

8 

I 9 

I 10 

11 

I 12 

I 13 

I 14 

15 

I 16 

I 17 

I 
18 

19 

I 20 

I 
21 

22 

I 
I 

177 

that might be worth pursuing. However, it's got a 

legal limitation it." 

MS. SHIELDS: He said they're reviewing 

it. 

COLONEL HOURCLE: Okay. 

MR. J'ONES: GSA, in coordination with 

Justice, and others, will be pleased to review this 

policy. 

MS. SHIELDS: Shall we say, "The task 

force suggests?" Are you doing this now or are you 

thinking about doing it? 

MR. J'ONES: 

start doing that. 

No, we're getting ready to 

MR. GRAY: The question is can you do this 

within the framework. 

MR. J'ONES: So, it's not just a matter of 

reconsidering the policy as it is trying to find out 

whether it is possible to revise policy under existing 

law. 

COLONEL HOURCLE: So maybe we want to have 

a sentence that said, "The task force considered these 

various forms of alternative purchase options, 
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arrangements --" 

MS. SHIELDS: But made no recommendations 

based on --

COLONEL HOURCLE: Based on GSA 1 s concerns 

and GSA related these matters are under further study 

at this time. 

MR. GRAY: You could say GSA could examine 

permissibility of such arrangements under existing 

law. 

MR. JONES: That sounds good. 

CHAIRMAN BACA: Okay. Anything else under 

11, page 11? Let's go to page 12. 

MS. SHIELDS: The rule against 

perpetuities. Are we sure this applies? The only 

place I encountered the rule against perpetuity is 

with estates --

CHAIRMAN BACA: We'll let our law 

professor answer. 

MS. SHIELDS: Well, I thought you had to 

worry about it in the context of in a will when 

somebody tries to tie up property by bequeathing it to 

a person who doesn't exist yet and from there into 
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perpetuity. So, what you could end up with is a piece 

of property that cannot be transferred. If somebody 

says in a will, "I'm giving this to Mary's child," and 

Mary never has a child, then it can never be 

transferred. 

CHAIRMAN BACA: How about we just delete 

those two paragraphs? 

thought. 

MR. PENDERGRASS: It's the same issue. 

MS. SHIELDS: Yes. That's what we just 

MR. PENDERGRASS: They're there because it 

was to show that there are problems with something. 

We've taken out the substance of the alternatives. 

MR. GRAY: so, everything in that section 

entitled "Purchase option, related requirements and 

limitations," would be deleted? 

MS. SHIELDS: Deleted. 

CHAIRMAN BACA: Okay. Let's go to the 

installment and other executory contracts. Any 

comments? 

MR. JONES: There's a term in the 

paragraph, "Installment and other executory 
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contracts." There's a put option. We didn't know 

what you meant by put option. What sentence is that? 

It's the 11th sentence in, put option in DoD maybe 

you could clarify that or restate. 

MR. PENDERGRASS: Yes. A put option is 

it actually comes out of securities. 

sense. 

MR. GOODHOPE: Inadvertent file merge. 

MR. PENDERGRASS: Yes. It doesn't make 

CHAIRMAN BACA: So, are you still 

explaining put option? 

MR. PENDERGRASS: I'm trying to think of 

a good way to do this. I'm not coming up with a good 

way to explain this right now. 

CHAIRMAN BACA: Do you have a suggestion? 

What if we delete the sentence? Does that hurt? 

COLONEL HOURCLE: You'd probably want to 

delete the phrase and rewrite the sentence. The other 

things are probably still valid as concerns, the 

adverse --

MR. PENDERGRASS: No, because I think it's 

-- isn't it that the option is -- why don't we do 
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without the phrase. 

MR. GOODHOPE: We tested a very weak 

envelope. 

CHAIRMAN BACA: What are we deleting, Jay? 

MR. PENDERGRASS: The phrase, "the 

potential recharacterization of the arrangement is a 

lease with an option." 

COLONEL HOURCLE: How about having the 

sentence read, "These concerns of other requirements 

of the FPASA and the regulations thereunder. Examples 

include," and then pick up potentially adverse tax 

consequences. Does that make sense? 

CHAIRMAN BACA: That's 

acceptable. Any problems with that? 

probably 

Any other 

comments on page 12? Why don't we move on to 13. 

staff has a comment, but we'll give 

everybody else a chance. Sam? 

MR. GOODHOPE: We have some changes that 

have already been made elsewhere. This is going to be 

more in the nature of a conforming. 

MR. PENDERGRASS : This is the same 

criteria that we discussed for the use during cleanup 
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and I think it is appropriate to put it in here with 

basically the same language. 

MR. DAVIDSON: This is the issue of the 

nexus between land use and CERCLA process? Is that 

where you're getting at in terms of treating it the 

same way? 

MR. PENDERGRASS: Yes. The criteria that 

you would use for determining when we're going to do 

these things. 

COLONEL HOURCLE: I think the other 

changes here is -- didn't we before say it was not 

just DoD, it was DoD --

CHAIRMAN BACA: In consultation with EPA, 

states and others. 

COLONEL HOURCLE: Yes. 

CHAIRMAN BACA: All right. We 1 11 put that 

in. 

COLONEL HOURCLE: That's in there. And 

then we have the other criterion half --

CHAIRMAN BACA: I'm almost finished 

writing them. 

COLONEL HOURCLE: It's page 2 of the --
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MR. PENDERGRASS: DoD agrees to retain the 

responsibility for the long-term O&M. 

COLONEL HOURCLE: Yes. And then we had 

the indemnification. It's hot off the page. 

MR. RUNKEL: We can literally type this up 

in a couple minutes and have it in a cleaner version 

or do you want me to read it now? 

CHAIRMAN BACA: Go ahead and read it. 

MR. RUNKEL: On indemnification. I 1m 

sorry, we're going to have to revise this a little bit 

more. This is not ready. We'll get something for 

you. 

CHAIRMAN BACA: Okay. 

MR. RUNKEL: We' 11 have to go back to 

that. I'm sorry. 

CHAIRMAN BACA: We 1 11 come back. Anything 

more on 13? 

MS. SHIELDS: Yes. We thought this 

paragraph entitled, "Long-term Leases," was quite 

confusing. It's probably more so after all of this 

discussion of surplus property. I 1m not sure where we 

are. But is that accurate, that a long-term lease is 
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anything longer than five years? 

MR. JONES: In the context of the disposal 

of real estate, we always considered a long-term lease 

to be five years. But in the context again of what 

we're attempting to do here, I think the objective is 

to facilitate cleanup and use is secondary. So, 

consequently, a long-term lease could be much longer 

than five years because invariably you're not going to 

get it done in five years' time. So, I think again we 

need to clarify in this paragraph long-term lease from 

a disposal perspective and a long-term lease in the 

context of decontamination. Or maybe what we can do 

is just delete that sentence. Let's take a look and 

see. We may be able to delete something here. 

MR. PENDERGRASS: That may be the point. 

Here what we're talking'about --and maybe that's the 

point to make. Under the FPASA and its regulations, 

however, your point that leases for the purpose of 

disposal are considered long-term if they're more than 

five years. However, in the context of facilitating 

cleanup, leases of longer than five years may be 

appropriate. 
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MR. JONES: That's exactly right. 

MR. GRAY: Because it can't be sold before 

cleanup anyway. 

MR. JONES: Yes. That's the statement you 

want to make. 

MS. SHIELDS: So, we're going to rewrite 

that paragraph? 

MR. JONES: Yes. 

MR. PENDERGRASS: I hope I remember what 

I just said. 

MS. SHIELDS: Take out that language, Jay, 

about "equivalent to a sale" because --

back to us? 

MR. JONES: Yes. We don't need that. 

MR. PENDERGRASS: Right. Okay. 

CHAIRMAN BACA: Do you want to read it 

MAJOR GENERAL OFFRINGA: While he writes 

it, do we have to recognize leases under 10 USC 2667 

in this paragraph too as a long-term lease as well as 

the Federal Property Act? We're doing that. 

MR. GRAY: That's the citation I asked 

about earlier, right? 
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CHAIRMAN BACA: The answer is yes. 

MS. SHIELDS: And the rest of this that 

you added repeats what we've said somewhere else, 

right? At least it sure looks familiar. Is that 

necessary? 

COLONEL HOURCLE: So, it would be under 

the FTE, SAA and its regulation and DoD's independent 

statutory authority, footnote 10 USC 2667. 

MR. DAVIDSON: Can you clarify exactly 

what that particular citation reads? I guess what I'm 

trying to get to here is a few questions on what 

facilitates cleanup and where long-term leases start 

looking more like sales and things like that. I'm 

just not sure what the rules are. 

MAJOR GENERAL OFFRINGA: You have 10 U.S. 

Code 2667 as the leasing authority the Department of 

Defense has. Now, in terms of when it looks like a 

sale under long-term lease authority, I'd have to 

defer to the counsel. 

Larry, I 1 m talking about the long-term 

lease under 2667. 

COLONEL HOURCLE: Yes. We just have 
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authority, pretty discretionary authority when it 

accesses . the Department to do it under such 

arrangements, if I recall, as the Secretary deems 

appropriate. The authority also applies to personal 

property too. It's under a kind of blanket authority. 

MR. GRAY: Excess doesn't even come under 

the Federal Property Act. 

MR. JONES: Again, under normal 

circumstances, if property is excess, leasing is a 

secondary option. It • s only used in the event you are 

not in a position to dispose of the property, the 

objective is to dispose of it. So, again, what I 

think we're saying here, leasing is being done not to 

facilitate disposal, but to facilitate cleanup. So, 

consequently, the time of the length of the lease may 

very well extend beyond what would be normally 

recognized in a lease transaction. 

MS. SHIELDS: It's also to facilitate 

interim use. 

CHAIRMAN BACA: That's correct. Okay. 

MAJOR GENERAL OFFRINGA: I think Larry had 

the right words. I think your concern is what the 
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impact of that is down the line. 

MR. DAVIDSON: Well, the general line 

issue in all this is what is the greatest incentive 

for an expeditious cleanup. One could argue that 

long-term leasing is not supportive of expeditious 

cleanup. It kind of puts you in this never-never land 

of interim periods. But yet I think we all recognize 

that leasing is a very viable necessary option under 

specific circumstances. I'm just kind of wrestling 

with that as it relates to --

MR. JONES: I think a lease with regard to 

cleanup activities should be very, very specific and 

have built-in time frames that contemplates when 

something starts and when something ends and when you 

will be in a position to take final disposal action. 

But I don't think it would be nearly as loose as what 

you're saying that it would, in fact, enable the delay 

of cleanup rather than facilitate getting the cleanup 

accomplished. I don't think that would be the case at 

all. 

MS. SHIELDS: What is the point of this? 

I think we need to go back to the drawing boards on 
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this particular section. I • m not sure what we 1 re 

trying to do here and whether we haven't already done 

it someplace else. 

MR. RUNKEL: It's not stated that clearly. 

MS. SHIELDS: It's very unclearly written. 

I really am not at all sure what --

MR. RUNKEL: No, no, no. I mean it's not 

stated clearly anywhere else. It's not all in one 

place. 

MR. PENDERGRASS: What we discussed this 

morning was the leases or use during the cleanup when 

you -- maybe just on the surface cleanup, soil 

cleanup. 

MS. SHIELDS: I think what we've started 

to do here is erode our statement on the next page, 

which we agreed to this morning that we think in most 

instances we could sell it before 30 years of pump and 

treat is over. So, is page 13 to say in the few 

instances when we think final sale has to await the 

end of pumping and treating? 

talking about here? 

Is that what we're 

MR. PENDERGRASS: What we're talking about 
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here, that there were different options of what to do 

when you've gotten to that stage, and one of them was 

lease and one of them was transfer and we weren • t 

clear how far you could go with transfer. I think 

today, this morning, the task force got further in 

clarifying how far you would go with the transfer than 

we were at the end of the last meeting. But the 

leasing is one option and yes, it would be for a 

situation where you couldn't transfer or you decided 

that it wasn't desireable. 

MS. SHIELDS: So maybe this part should go 

after page 14? Would that make more sense? 

MR. PENDERGRASS: It might. I think the 

reason it was here is simply that it was a less final 

-- I don't think it matters. 

MR. DAVIDSON: It is a little confusing 

because I think that we have addressed some of these 

points already. When you kind of walk page by page, 

you sometimes lose sight of the whole deal here and 

that's what I'm kind of wrestling with. This section 

right before this section is use during cleanup. This 

section is use after interim cleanup. I'm not sure 
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there's a real distinction because --

MR. GRAY: Yes, I don •t think you can have 

use during cleanup unless you've already done an 

interim cleanup and make it safe for people to be 

MR. DAVIDSON: All right. If you're using 

it during cleanup, I don't quite understand the 

statement in terms of these two sections together. 

Maybe one section already address --

MS. SHIELDS: Maybe we could just say, 

"Use during cleanup or after interim cleanup," and 

condense the whole thing. 

MR. GRAY: I guess my feeling is you had 

to have an interim cleanup. 

MS. SHIELDS: Well, depending on what's 

there and what you're doing. I don't know that we 

can --

MR. GRAll: Well, I guess the point is -

MS. SHIELDS: As long as your criteria, 

which are the same criteria for during cleanup or 

after interim cleanup, if you met those criteria, that 

you • re not significantly increasing anybody • s risks or 

interfering with cleanup, etc. 
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MR. GRAY: Here's an example of what we're 

talking about. You're foreseeing some places that 

could be leased without any cleanup at all. And there 

are other places that could be leased after some 

interim cleanup? Is that what we're saying? 

MR. PENDERGRASS: No. I think -- well, 

maybe if the only contamination -- if contamination 

did not involve any surface and solely was subsurface, 

then --

MR. GRAY: Pretty unlikely. 

MR. PENDERGRASS: To the extent that 

you've got something that's a migrating plume, sure, 

the surface above the contamination --

MR. GRAY: But it had to be the source of 

the plume? 

MR. PENDERGRASS: Right, the source--MR. 

GRAY: It's not an immaculate conception, I assume? 

MR. PENDERGRASS: No, but, I don't know, 

I'm thinking of -- there are a number where the plumes 

are in sandy soils or something, they've moved pretty 

fast. The source may have been ancient or removed a 

long time ago, you're still dealing with the 
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subsurface problem. There is nothing else to do on 

the surface, so you're talking about-- conceptually, 

you probably can merge those. 

I think it was -- I think we have them 

split up because at the last meeting the discussion 

was in terms of you can do certain things during 

cleanup, certain things after you've gotten to a 

certain level and then --

MR. GRAY: I think you've got to split it 

up because you're doing a long-term lease in one case 

and you're talking about short-term leases in another 

case. was that the reason? 

MR. PENDERGRASS: No. 

MR. DAVIDSON: I would suggest that it's 

going to be tough to walk through all this thing today 

and feel confident that we have a complete package. 

Let's step back for a second, at least with respect 

to these two sections, and see if there's any 

redundancy between them. I think that we' 11 find that 

there is. 

Conceptually to use during cleanup would 

include use after interim cleanup. I mean, I say "use 
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during cleanup," cleanup in that context meaning full 

cleanup. 

MR. GRAY: There obviously is redundancy 

here. 

MR. DAVIDSON: Certainly, I would address 

leasing in a little kind of a slant. 

MR. GRAY: I think what's involved here, 

what Sam was trying to get at here in the rationale, 

was start and stop cleanups. What seems to be lurking 

beneath the surface of these two things is that in one 

case you've got a situation where you can allow 

certain use to take place before interim cleanup and 

then after interim cleanup you can then change the 

land use to something different. Was that the 

rationale? 

MR. GOODHOPE: I wouldn • t use the word 

"lurking." 

MR. DAVIDSON: But also my concern about 

the -- what's a long-term lease and whether or not a 

long-term I mean, a real long-term lease 

facilitates full cleanup or whether it kind of gives 

you this interim period of not going towards full 
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cleanup, establishing institutional controls and just 

let it be. These are kind of the underlying themes 

here. Just walking through this page by page, it's 

hard to kind of take that look and see where it comes 

out. I'm not sure what to suggest. 

MR. PENDERGRASS: I guess we need to have 

suggestion of do we want to consolidate the discussion 

of uses during and after interim cleanup. It was set 

up this way because that's the way that the tests were 

assessed at the last meeting, that there was a 

distinction between the two and that only leases and 

things short of transfer by deed were allowed during 

the cleanup phase and that's what is discussed in the 

section "Use During Cleanup," that use after cleanup 

was to discuss other kinds of transfers, including 

transfer by deed in some situations. 

MR. GRAY: Well, maybe you need to take 

out the word "interim," then. 

MR. PENDERGRASS: Maybe that • s 

although, there is some discussion -- I mean, the 

interim is discussed at least in the first paragraph. 

MR. DAVIDSON: Well, you wouldn't need to 
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discuss leases at the post-cleanup, necessarily. 

MR. GRAY: Well, it would depend on 

whether or not we get back to all the groundwater 

remediation and 

MR. PENDERGRASS: We are going to -- we 

have to face the situation that a lot of these will be 

long-term ongoing things and I guess we've come to the 

point that some of them may be appropriate for 

transfer by deed, but there are probably others that 

no one 'would ever want to agree that it's not 

appropriate to transfer them by deed, and so something 

else will have to be in place. 

MR. DAVIDSON: Well, how about this for a 

process suggestion on how to address this, anyway? I 

meant to bring this up earlier, Mr. Chairman, but one 

is we're probably going to have a fairly long 

afternoon here. This is worse than negotiating 

compliance agreements. You mentioned earlier about 

basically wanting to close out the process this 

evening or this afternoon. It might be, because of 

these types of questions here -- I would 1 ike to 

suggest that we consider -- what I would like to do 
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for EPA is to get everything wrapped up here and 

hopefully we'll have a consensus or at least we'll 

have understanding of where there are some differences 

which would be clarified in the report and having the 

ability to then read the report after everything's 

been incorporated for one final time, hopefully 

leaving with an agreement in principle that no legal 

quarreling over little words and that kind of stuff 

and just a final QA Monday or whatever so we have time 

to really think through this stuff, and at that point 

any --

MS. SHIELDS: They're not going to have it 

written by Monday. 

MR. DAVIDSON: Well, no. 

MR. RUNKEL: All I can say is that we 

would agree, and I'm sure the NAG folks would too, we 

have to at least get our NGA national office to look 

at this one last time. Again, we can guarantee that 

in a day or two. It's not like we need another week 

or two weeks, but I can't -- you know, I can't -- I 

have their approval to agree in principled, but we 

need to get them to look at it one last time. 
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But you are their 

MR. RUNKEL: I understand, but I'm just 

saying that we need to make sure that they feel 

comfortable on some things that did not come up before 

the meeting today. Most of this was discussed with 

them, but I think if we're given like one more day--we 

understand your need to get it out by the 5th, but we 

can work around that, no problem. 

CHAIRMAN BACA: we discussed this issue 

either last time or several meetings before and we 

agreed, no, that telephone coordination and going back 

and forth is too difficult. That's why we're having 

the final meeting is so that we get everybody here 

resolving issues. 

MR. GRAY: Mr. Chairman, as I recall, you 

indicated that you would allow a certain number of 

days so that people could file additional comments. I 

assume we'd have to get the final report so we could 

see it before we knew whether we wanted to have 

additional comments, and if there was something in 

there that somebody's disagreed with they could then 
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1 prepare additional comments. 

I 2 CHAIRMAN BACA: Well, I'm hoping that when 

I 3 we walk out of here today that we have seen the final 

4 report. 

I 5 MR. GRAY: Well, I understand, but if 

I 6 there are things like this that are left sort of 
' 

I 
7 

8 

fuzzy--

MS. SHIELDS: If you have to rewrite -- I 

I 9 mean, if what we need to do is combine these two 

I 10 sections, which seems to be what we need to do, they 

11 can't do that as we sit here. They're going to have 

I 12 to send that around or something. 

I 13 MR. PENDERGRASS: I guess I want to 

I 
14 

15 

propose that we not rewrite them for the reason that 

there are two different things going, the use during 

I 16 clean up -- and maybe the thing to do is eliminate the 

I 17 references to interim cleanups .... but, use during 

18 cleanup we agree cannot do a transfer of the fee and 

I 19 we're talking basically about leases. All the 

I 20 discussion of the other things is basically gone. 

21 

I 22 

There are some limitations and restrictions. We've 

got some criteria for that, but use after you've put 
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the cleanup in place does get to a different -- gets 

you to a different place where you may be able to 

transfer it by deed. I guess that is the way it was 

discussed at the last meeting. Leases may be needed 

in some of those situations because the criteria that 

were agree on of when you could transfer it by deed 

won't be met all the time. 

CHAIRMAN BACA: Well you really are, 

except for that first paragraph, talking about after 

cleanup. 

MR. GRAY: Well, aren't you talking about 

after surface cleanup? 

COLONEL HOURCLE: I think we've agreed 

that if what we're talking about is the pump and treat 

part of clean up of groundwater contamination and the 

plant's built and you've started pumping and treating, 

you can transfer by deed. I think we got that far 

this morning. So if that's where we are and that sort 

of post-O&M pump and treat period is all this section 

is addressing, maybe we don't need it. Maybe we've 

covered it. 

MS. SHIELDS: I don't think it adds. 
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COLONEL HOURCLE: Maybe we've covered it 

in the concept of, well, how do you use the land 

before you get to that point. And after you get to 

cleanup --

MS. SHIELDS: or you get to the point 

where you can transfer. 

COLONEL HOURCLE: -- you can do a deed 

transfer and --

MS. SHIELDS: You can sell it. 

COLONEL HOURCLE: Everything else seems 

sort of unnecessary. 

MR. GRAY: It seems that when we added all 

the extra safeguards that we did when we were talking 

about use during cleanup, and certain safeguards to 

move from one use to another use short of an actual 

transfer of the property, may have made this 

redundant. 

MS. SHIELDS: I think -- I mean, all we're 

talking about omitting is these one, two, three, four, 

five paragraphs that are contained in full on page 13, 

right? 

MR. GRAY: I think that would also cause 
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some additional problems for Earl, because you know 

his point is they don't normally go for long term 

leases, but he could go for a longer-term lease if it 

was for purposes of cleanup. But you 1 re talking about 

after cleanup, which then takes awax the rationale for 

a long-term lease. 

Do you think that's a problem, Earl? 

MS. SHIELDS: I don 1 t think there's 

anything in there. 

MR. DAVIDSON: Do we dare delete and read 

it later to see what happens? 

MS. SHIELDS: And see if there 1 s anything 

on that page that we somehow still need? 

MR. GRAY: It there anything that the 

staff is trying to accomplish that will not be 

accomplished if we take this page out --MR. GOODHOPE: 

This is the way we talked about it. What I was going 

to ask was we talked about it because it was presented 

to us a certain way. I was going to ask, well, why 

was it presented to us for the first meeting in a 

certain way. 

COLONEL HOURCLE: Pay attention to the 
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time, because you're looking at what to do with a 20 

year pump and treat. And if we decided that you could 

sell it, maybe we don't need to talk about this at 

all, I guess is where I 

MR. GRAY: Well, we couldn't make that 

decision. 

COLONEL HOURCLE: We couldn't make that 

decision until we just made the decision we made this 

morning that in fact once you start the 20 year pump 

and treat you can sell it. 

MR. GRAY: Well, I don't know that we have 

agreement across the board on that. 

MS. SHIELDS: In most instances. I can 

read you the language we talked about to put in a 

footnote, but we've got all that, then, when you get 

on to page 14 and I just don't see anything on 13 that 

isn•t.redundant until you get down to transfer. 

CHAIRMAN BACA: I propose that we delete 

everything down to transfer. 

MR. PENDERGRASS: I have a question. 

Earl, do we need to have any of the 

discussion about your caveats about length of leases 
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Does any of 

that--

MR. JONES: If you delete everything here, 

if you delete everything down to transfer, I don't 

think we need any of that incorporated. 

MR. PENDERGRASS: Okay. 

MR. JONES: If you delete everything down 

to transfer. 

CHAIRMAN BACA: Okay. No objection? 

COLONEL HOURCLE: So is there a section 

now used after cleanup? Is that what our section is? 

MR. GRAY: Well, I think your new heading 

will become transfer, won't it? 

MS. SHIELDS: It may be just, then, 

transfer. You make "transfer" a bold heading. 

CHAIRMAN BACA: That's a dangerous thing 

to do, isn't it? 

MS. SHIELDS: We're being bold here. 

CHAIRMAN BACA: Okay, let's go to page 14. 

MR. RUNKEL: Mr. Chairman, I hate to back 

up, but we do have a language now -

MR. JONES: Okay. 
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MR. RUNKEL: -- that has two additional 

criteria. Might as well look at that. 

MR. JONES: Okay. That goes back to the 

criteria. 

MR. RUNKEL: Yes. 

MS. SHIELDS: Where does this 

MR. RUNKEL: It would go after the 

criteria proposed by NAG that's been accepted. The 

first paragraph would be an actual --

MS. SHIELDS: But what page are we talking 

about? 

CHAIRMAN BACA: It would be on page 8 of 

Texas' proposal, wouldn't it, the modified version of 

that? Is that what we're talking about? 

MR. GOODHOPE: Let the record reflect it 

was Thomas Edward's. 

CHAIRMAN BACA: Okay. We're on the 

amendments, additional amendments proposed. Any 

discussion? 

COLONEL HOURCLE: On the indemnification, 

I'd just like to tighten it up a little bit, "task 

force may be agreed that it may be necessary and 
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1 appropriate for DoD to indemnify." 
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I', don't think 
I 

' 2 we're really just talking about the states. I hate to ', 
' 

3 extend indemnification. Subsequent users? "For any 
' 
' 
' 

4 cause of action arising out of DoD's ',,use of the 

5 property," and I think that gets you down to the "if 

6 necessary" provision. 

' 

7 MR. DAVIDSON: Did the Pease Amendment 

8 include lenders? 

9 
' COLONEL HOURCLE: That's truei yes. The 

' 
' 10 lenders -- we could say "indemnify." We', could say 

11 "appropriate parties." 
' I 

There's going to h~ve to be a 
' 

' 

12 lot of work on this one to figure out how ~ou really 

13 

14 

15 

16 

17 

18 

19 

20 

do it. "It may be necessary and appropria~e for DoD 
' 
I 

to indemnify appropriate parties for any ',,causative 
I 
I 

action arising out of DoD's use of the property. If 
I 

' I 

necessary, Congress should consider amendin'g federal 
' 
' I 

law to authorize such indemnification." I 
I 

' 
I 
I 

MR. GOODHOPE: I think your concept of 

appropriate parties is going to vary 

from OMB's or DOJ's, who's 

' 

very differently 
' 

' 
' 

entitled 
I 

' 

to 

21 indemnification. 

22 MR. DAVIDSON: 

I 

' 
' It would be 1

1

parties 
I 
I 

.I 

' ' 
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including states. 

MR. GOODHOPE: You •ve got the states, the 

cities and the communities, people who use --

MS. SHIELDS: I thought we were using 

"subsequent users." 

MR. GOODHOPE: Subsequent users would be 

fine. 

COLONEL HOURCLE: Subsequent users. How 

about "other appropriate parties"? I •ve been through 

the mill on 

MR. DAVIDSON: Just put a marker in here 

so that we want to lay out the boundaries and then let 

people fiqure out exactly who these parties are. Does 

that get to the lenders, though? 

MR. GOODHOPE: What about owners and 

operators? 

MR. DAVIDSON: That's what came down to 

play at Pease. 

COLONEL HOURCLE: In trying to get through 

it in a timely fashion, I think, A, we realize that 

there is some need probably to do something with 

regard to indemnification. I'm not really too sure 
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and I don't think we're all smart eno~gh to figu~e 

I -.- j 

out-- well, I know I'm not, you probably are -- all\ 

the parties that are involved. So I'd ~ay certainlY\ 

subsequent users are involved and then ',there may be •, 

' other appropriate parties. You could put in "e.g.!'· 

local governments, states, lenders." 

MR. GOODHOPE: What about PRPs? 

COLONEL HOURCLE: PRPs, no. 

MR. DAVIDSON: I think "subsequ,ent users~" 

MS. SHIELDS: We haven't fo~gotten the 

' provision in (h)(3} that specifically says none of 

these safeguards are to apply to other PRPs? 

' COLONEL HOURCLE: That's correct. 

MS. SHIELDS: The law says that:,. 

COLONEL HOURCLE: Yes, PRPs ttre in a 

different category. 

' MR. GRAY: What's wrong with just talking 
' 
' ' about the owners. They have recourse against other 

parties. 

MR. DAVIDSON: What did the Peas'~!! group 

cover. I mean, ' there was a lot of debate on this. 

Maybe that's an area that we could -- may I '·ask to 

,, 
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have my --

CHAIRMAN BACA: Go ahead. 

MR. CARR: I don't have the language in 

front of me, but my recollection is that the state 

gives lenders and the officers and directors -

COLONEL HOURCLE: Development authority or 

something like that? 

MR. DAVIDSON: I think we'd have concern 

about moving over into some areas of exclusion to 

cover PRPs. 

MS. SHIELDS: Why is this necessary in 

light of the provision that's in (h) (3) that says 

you've got to pay? 

COLONEL HOURCLE: I read (h) (3) as saying 

we've got to clean up more. 

MS. SHIELDS: ' It says "a covenant 

warranting that all remedial action necessary to 

protect human health and the environment has been 

taken and any additional remedial action shall be 

conducted by the United States," so 

MR. GRAY: But I think there is concern 

about third party liability. I mean, if they lease 
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the property to someone else, some third party in the 

area can file suit against them saying "I was injured 

in my person or property --

COLONEL HOURCLE: I've been working with 

sureties about bonds for hazardous waste sites 

recently and they are out there with strange concerns 

about tangential liability and I think I sense that 

Pease was -- that was chilling the lenders from 

wanting to come in and invest in an NPL site. 

MR. PENDERGRASS : I think one of the--

maybe the reason why there's a problem created is 

120(a), the last sentence of which says "Nothing in 

this section shall be construed to affect the 

liability of any person or entity under 106 and 107," 

and as soon as somebody else comes in and becomes an 

owner, then they're liable and indemnification would--

MR. GRAY: Owner or operator. 

MR. PENDERGRASS: Right -- indemnifies 

them if they become liable solely because they've 

become an owner. They want to be indemnified by the 

government. 

COLONEL HOURCLE: I guess of concern is 
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this was going to become a criteria for use of land. 

MR. RUNKEL: Well, no. The first 

paragraph is really meant as additional criteria. 

This one would be more of a finding. I don't think it 

has to be a criteria. We can live without it being a 

criterion. 

MR. GRAY: Well, they'll probably need to 

be split and the second one probably will need to go 

in the recommendation section, then. 

MR. RUNKEL: Or just split out as a 

continuation of the paragraph without an indentation 

or something. I don't know. There are ways to do it 

when you're drafting. 

COLONEL HOURCLE: So I propose I think we 

move this into a recommendation that the task force 

found a need to address -- that the task force needs 

to get DoD to examine the indemnification, similar 

arrangements it can offer subsequent purchasers and 

others who may bear liability. 

MR. GRAY: I think "users" instead of 

purchasers. 

COLONEL HOURCLE: Subsequent users. 
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MR. GRAY: Such as should only take place 

under one scenario, then, for cleanup. 

COLONEL HOURCLE: Yes. Other subsequent 

users as a result of DoD's past activities on the 

site. 

MR. GRAY: Because I think the people who 

have the most concern are the people that lease one of 

these properties early in the game where you have 

significant amounts of contamination. 

COLONEL HOURCLE: Yes. I think they'd be 

the most concerned I think to the extent you've got 

parceling going on, a piece of a site that's an NPL. 

We're determining it's clean, it's available. The 

question is going to be what the reaction of lending 

institutions is going to be. 

MR. RUNKEL: It's really going to be 

critical if we're talking about early interim use, 

it's really going to happen on every base that's 

closed in the next five years. 

COLONEL HOURCLE: My sense is, and I think 

the task force is in agreement, that there deserves to 

be a recommendation about this indemnification risk-
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carrying issue in there. And the question is going to 

be to what -- my sense is we can't address it right 

now with too much specificity, because one of those 

areas where we need to say go out and work it and you 

may have to asterisk that some kind of legislative 

relief a la Pease is going to be necessary to really 

put in place what's required. 

MR. RUNKEL: I think that's what this 

does. It doesn't say that indemnification is required 

in every case. It doesn't define. I mean, it doesn't 

get into all that. It just lays it out. I think it's 

adequate for what we're doing, just raising the issue 

for further examination. 

COLONEL HOURCLE: I would propose we 

modify that the task force -- as a recommendation the 

task force agreed that it may be necessary and 

appropriate for DoD to indemnify subsequent purchasers 

and other appropriate parties for any cause of action 

arising out of DoD's use of a property. "Appropriate 

parties, " we could put in an open par en, (e.g. , 

states, lenders). 

MR. GRAY: But you used the phrase 
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"purchaser" again. 

COLONEL HOURCLE: Okay, excuse me. 

MR. DAVIDSON: And other appropriate 

parties, (e.g., states, lenders). 

COLONEL HOURCLE: States, lending 

institutions. 

MR. DAVIDSON: Just list some. 

COLONEL HOURCLE: Closed paren, "for any 

causative action arising out of DoD's use of the 

property." And then pick it up, "If necessary, 

Congress should consider -- Congress may wish to 

consider amending federal laws to authorize 

MR. GRAY: Could we just say "may 

require"'? 

COLONEL HOURCLE: More words, Don. Help 

me. 

MR. GRAY: "May require a change in 

federal laws." 

COLONEL HOURCLE: "This may require a 

change in federal law." 

MR. GRAY: I'm not telling you, though, 

just pointing out. 
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MR. RUNKEL: What are you proposing? 

MR. GRAY: This may require changes in 

federal law or existing law. 

MR. RUNKEL: We • 11 we • d 1 ike to recommend 

that Congress consider it. That's a little strong. 

MR. GRAY: Well, but then we•re getting 

back to that area where we were supposed to make our 

recommendations within the existing laws. 

MR. RUNKEL: I don't think "consider" is 

telling them they have to. congress may wish to 

consider. 

COLONEL HOURCLE: Don, that sounds to be 

meeting you more than halfway there. 

MR. RUNKEL: How's that, "may wish to 

consider"? Is that deferential enough? 

MR. GOODHOPE: I would support you on 

that, Brian. 

MR. RUNKEL: "May wish to consider." It 

doesn't say "shall" or "should." It says "may wish." 

It's still leaving it 

MR. GRAY: I don't have any problem with 

that. 
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CHAIRMAN BACA: Okay. Where are we? 

Larry, do you want to recap, or Jay, where 

COLONEL HOURCLE: I wish I could. I think 

we're on transfers. Oh, on the two amendments? One 

goes in as -- the first paragraph goes in as an 

additional 

CHAIRMAN BACA: Why don't we modify the 

first paragraph just a little bit? 

agrees," "DoD 

recommendation 

responsibility." 

should," 

of this 

since 

committee, 

Instead of "DoD 

this is the 

"retain 

MR. GRAY: I think it's "must." 

CHAIRMAN BACA: Well, I know, but 

MR. GRAY: I mean, under the law. 

the 

MR. PENDERGRASS: Okay. Go back to where 

this proposal is that this be added as the number 5 in 

what's on page 8, the criteria that are on page 8 of 

Sam's comments. so, it starts off with "The task 

force recommends that tracts classified as areas of 

concern not be transferred unless all of the following 

conditions are met," one, two, three, four, five. 
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COLONEL HOURCLE: With "Dod retained." 

MR. PENDERGRASS: Retained. 

MR. GRAY: On the part that's going into 

the recommendation --

MR. PENDERGRASS: 

separate paragraph. 

And then there's the 

roughly? 

MR. GRAY: can we hear how that reads now? 

CHAIRMAN BACA: Larry, can you read it 

COLONEL HOURCtE: Which one? 

CHAIRMAN BACA: The second paragraph. 

MR. GRAY: The second paragraph. 

COLONEL HOURCLE: It would be a 

recommendation, "task force agreed that it may be 

necessary and appropriate for DoD to indemnify 

subsequent users and other appropriate parties, (e.g., 

lending institutions, states), for any cause of action 

arising out of DoD's use of the property." 

Delete down to the end, "Congress" -- what 

were your words, Don? 

MR. RUNKEL: May wish to amend federal 

law. 
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1 MR. GRAY: "May wish to." 

2 COLONEL HOURCLE: -- "may wish to amend 

3 federal law." 

4 MR. GRAY: Well, I think we said "may wish 

5 to consider amending." 

6 MR. RUNKEL: Amending federal law. 

7 COLONEL HOURCLE: Amending federal law. 

a MR. DAVIDSON: May I ask a question? 

9 CHAIRMAN BACA: sure you may. 

10 MR. DAVIDSON: Going all the way back to 

11 the top of this criteria thing, someone de'tine for me 

12 what "areas of concern" are? It's a term.of art. I 

13 just want to see if we all have some agree~ent of it. 

14 It's something we've used in an IAG before·, but it's 

15 not something that • s in the common vocabulary. I 

16 think everybody thinks --

17 MR. DAVIDSON: That's NAG's term, isn't 

18 it? 

19 MR. PENDERGRASS: Well, it's been a term-

20 - I mean, it's a term used in DoD's --

21 MS. SHIELDS: Shall we include i~ in the 

22 glossary? 
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MR. PENDERGRASS: -- program and it's a 

broad term relating to anything that --

CHAIRMAN BACA: Anne suggested it go in 

the glossary. Any problem with that? 

MR. DAVIDSON: So something that is 

contaminated or thought to be contaminated or could be 

contaminated? 

MR. PENDERGRASS: Right. It's the 

broadest --

MR. DAVIDSON: If we put it in the 

glossary, I think that would be okay. 

MR. GRAY: What's the term? 

MR. PENDERGRASS: Areas of concern. 

MS. SHIELDS: Area of concern. I would 

hope that would be the way it was defined, that it 

isn't defined as anything that ever has any 

possibility of being contaminated in the history of 

the world. It's not that broad, is it? 

MR. GRAY: For this purpose, it would seem 

like it would be those things specified in Section 

120. 

CHAIRMAN BACA: Okay. The Recorder has a 
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THE COURT REPORTER: I 1 m 'just having·,...;_ 
', \ 

' this is going to be a terrible tri,anscript witp. 
I 
' '\ 

everybody talking all at once. That's ~11 I wan:ted,to 
', . 

point out. 
' 
' 
' 

I'm having a very hard t'·~me following 
I • ;·-. \'! 

who's speaking. 

' 

CHAIRMAN BACA: Okay. My fault. 

THE COURT REPORTER: I'm not :trying to lay 
' 

blame. 

CHAIRMAN BACA: I 1 11 accept ai')Y. I 1 11 try 

to get Sam to shut-up. 

MR. GOODHOPE: You won't succ'~ed. 

CHAIRMAN BACA: All right. 

through with the amendments. Let's 

I i 

I :think we're 
' 
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' go tp page 14 • 
' 
' 
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And please raise your hand and let's 0 

1
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do 1 t' 1n order. '' 

Sam? The chair recognizes 
' 
' 
' Sam~ 
' 
' 
' 
' MR. GOODHOPE: Well, I 1 ve beeri thinking 
i 
' 
' 

about "may issue orders according to applic~;ble law." 

19 ·Is that--

20 

21 here? 

22 

MS. SHIELDS: What are we tryihg to do 
' 
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MR. GOODHOPE: Well, you know, going to 
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this "in order to preserve the ability to comply, DoD 

may need to reserve easements," and it talks about 

what DoD can do. I just don't see how that's going to 

work on down the line or there's a possibility that it 

may not work in certain cases. And in those certain 

cases, I think the states should have the ability, 

which I think they have. We're not conveying anything 

new to the states. We're just recognizing that this 

is another way of enforcement, of enforcing orders for 

those cases where DoD may not act. 

CHAIRMAN BACA: I •m not sure what this 

does, though. We can't do anything that goes beyond 

the law. 

MR. GOODHOPE: I don't think it does. 

CHAIRMAN BACA: Why it necessary? 

MR. GOODHOPE: No. I think it describes, 

it leaves out -- I look for rationale -- it leaves out 

what is a concept or a theme that I thought that we 

had agreed on that states "need to play a meaningful 

role in this cleanup process, a role in the form of 

partner to partner." 

recognize that. 

I think all this does is 
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this 

MS. SHIELDS: Well, it basically says, 

"Yes, we said to put it in the easements, but we don't 

think that's worth anything." I mean, that's 

essentially -- I guess my view of it is if there's 

authority under state law for states to take some 

post-transfer action, nothing we've said here changes 

that. All we've said is --

MR. GOODHOPE: It's stating the obvious. 

I would just ask the indulgence that we have the 

obvious stated in the report. I mean, there are some 

other obvious things that we have stated in the 

report. 

MS. SHIELDS: I mean, we've put the task 

force's -- I don't have any idea of what sort of order 

authority states would have and I'm very reluctant to 

have the task force agree to all of these controls out 

there that I don't know anything about. 

MR. GOODHOPE: Well, I said, "may issue 

orders according to law, in accordance with law." 
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MS. SHIELDS: But you've just given them 

MR. GOODHOPE: No. This task force cannot 

MS. SHIELDS: Why is that --

MR. GOODHOPE: We are simply recognizing 

state authority 

MS. SHIELDS: I don't know whether they 

have it. You're asking me to agree to something that 

I have no idea whether it's true or not. 

CHAIRMAN BACA: That's a good point. You 

know, we didn't discuss this during our proceedings. 

It's not on the record. If you would like to make a 

suggestion. 

MR. RUNKEL: What about "state 

environmental agencies and courts may have the 

authority under law to issue orders"? 

MR. GRAY: What about just saying "To the 

extent that state environmental agencies and courts 

are authorized to issue ••• "? 

CHAIRMAN BACA: counselor, your 

suggestions? 
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COLONEL HOURCLE: It 1 s a wonderful Friday. 

I think we should leave. 

MR. RUNKEL: Again, we would echo NAAG's 

concern that -- it's not a concern, just a request 

that this be acknowledged as an issue of importance, 

great importance to the states and one that we put in 

the form of acknowledging that it's out there without 

endorsing it, and there are ways to do that. 

CHAIRMAN BACA: One at a time. 

Sam, then Anne. 

MS. SHIELDS: It seems to me that we're 

right back into Rocky Mountain Arsenal right here. 

This is exactly what the state of Colorado tried to do 

with the cleanup at Rocky Mountain Arsenal. They 

tried to intervene in a partially-remediated situation 

with a state order and the judge says, "I have no 

jurisdiction." I'm not going to agree to anything in 

this report 

MR. GOODHOPE: Anne, that was in a CERCLA 

situation. 

MS. SHIELDS: That's right, and that's 

what we're talking about here. 
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MR. GOODHOPE: I said "in accordance with 

Presumably that decision is the law, so 

therefore in accordance with the Rocky Mountain 

decision state agencies would not have the ability to 

do this. 

MS. SHIELDS: So are you talking about, 

this applying in the case of a base that's being 

closed that's a non-NPL site? 

MR. GOODHOPE: Whatever the law is right 

now. Right now, Rocky Mountain Arsenal is the law, 

and that's all this is saying. 

MS . SHIELDS: You're going to have to 

persuade me that it's necessary to say this and why 

it's necessary to say it. 

MR. GOODHOPE: Well, why don't we -- we 

can take a vote on it. Let's just take a vote on it. 

It's getting late. We can just take a vote on it. 

CHAIRMAN BACA: All in favor of accepting 

this proposed amendment indicate by raising your hand. 

in favor. 

Sam and Brian raise their hand and Don. 

All those opposed? 
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1 Okay. Those opposed are .the rest and ·I 
2 you're overruled. 

3 MR. GOODHOPE: Democracy is a wonderful I 
4 thing. I 
5 CHAIRMAN BACA: That's right. 

6 MR. GOODHOPE: Now we can go on to the I 
7 next page. I 
8 CHAIRMAN BACA: Any more comments on page 

I 
9 14? 

10 Okay, let's go to page 15 •. I've got a I 
11 bunch of amendments. 1!1 
12 Gordon? 

13 MR. DAVIDSON: Is there a way in which I 
14 that was going to be developed for 14 that we have not ·I 
15 seen? 

16 SHIELDS: They're devE!loping 
I 

a MS. 
I 

17 footnote. We agreed to some lanquage that would go I 
18 in after courts or congress resolved the issue that I 
19 says, according to my notes, "However, in most 

20 instances, tl:ie task force believes that ha.,ving the I 
21 remedial action in place is sufficient to meet the I· ' 
22 standard of protection of human health and the 
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environment. 11 And then there 1 s going to be a footnote 

dropped on that about EPA, DoJ, and state agencies or 

working on 

MR. PENDERGRASS: And other appropriate 

agencies are considering whether this issue can be 

resolved short of judicial or congressional action. 

MR. DAVIDSON: Okay. Is it possible to 

get that typed up this afternoon just so we have some 

paper to look at? 

CHAIRMAN BACA: Thomas Edwards volunteered 

to type something up. 

MR. EDWARDS: If, Mr. Chairman, I can pass 

this smooth copy of the indemnification language and 

see if this is what Mr. Pendergrass has. 

CHAIRMAN BACA: Okay. If you hold the 

noise down because the recorder is picking it up, if 

you'd like to speak, just raise your hand. 

Counselor, did you get that clarified? 

Okay, Thomas? 

COLONEL HOURCLE: Mr. Baca, I'm going to 

have to depart. Ms. McCrillis and Mr. Kushner will 

replace me. 
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CHAIRMAN BACA: Okay. 

MR. PENDERGRASS: could I try stating 

Anne's addition to the paragraph? 

"However 1 the task force concluded that in 

most instances having the remedial action in place 

will satisfy the requirements· of protecting human 

health and the environment." 

Is there something after that that I've 

missed? 

MS. SHIELDS: We were going to put a 

footnote 

MR. PENDERGRASS: Right, and the footnote 

we 1 re also typing. The footnote is basically that the 

parties are considering whether it can be resolved 

short of congressional or judicial action. 

CHAIRMAN BACA: Is that correct? Agree? 

MR. GRAY: Does that mean you don't just 

have the remedy in place, but that you also have taken 

steps to make sure there's no exposure of people like 

through other drinking water wells in the area where 

you've got plume contamination that's moving and that 

sort of thing? 
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What I would propose on 

MS. SHIELDS: It's all part of the remedy, 

MR. DAVIDSON: Yes. is to look at the 

language in the context of the whole thing, because 

this is such a critical point. It's the basis of this 

report and I want to make sure that we can achieve a 

consensus that really is a consensus. Because, for 

example, if you walk into the remedial action phase, 

what started our debate some time ago was the word 

"taken" means commenced. On the other end of that is 

the word "taken" means completely finished. The first 

part is not a plain reading of the law. The second 

part does not acknowledge a reasonable approach, so 

we're down there somewhere in the middle and EPA has 

definitions of construction completion, for example, 

and operations of maintenance, so I think we're down 

in that area. 

I would like to see something in there 

that would reflect how you'd care to get at the 

remedies. Are they well underway or are they 
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implemented with the feeling that things are well in 

hand and under control, not just started? 

MR. GRAY: In place. 

MS. SHIELDS: "In place" were the words we 

used, which 

MR. DAVIDSON: Okay. 

MR. GRAY: Thought we said "taken," "in 

place." 

MR. DAVIDSON: Okay. Let's see if we can 

come up with even some quasi little example which -

I would just like to feel comfortable to see the 

written language. 

MR. GRAY: Well, the other thing is, does 

it also specify that the appropriate covenants will be 

included in any deed of transfer? 

MR. PENDERGRASS: I think that's a given 

under the Statute. 

MS. SHIELDS: Yes. 

MR. PENDERGRASS: The transfer simply 

cannot occur .unless you make the covenant --

MS. SHIELDS: That's in the first section, 

Don, of the transfer section. That's how it starts 
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out. It starts on page 13 at the bottom of page 13 of 

the report. It's right there. What we're discussing 

is after that. 

MR. GRAY: No, this is "has been taken." 

MS. SHIELDS: I'm talking about in the 

report --

MR. GRAY: "The government will take any 

additional remedial action"? 

MS. SHIELDS: Yes. 

MR. GRAY: But you see, the implication of 

that is that it refers to something that might be 

discovered afterwards that you didn't know of at the 

time, when you say "any additional remedial action." 

It doesn't imply continuation of the remediation 

you've put in place. 

What happens if five years into this you 

don't have the money to continue the pump and treat? 

If there's a covenant that the government will 

complete what it's started, then you have a better 

case for getting the money appropriated and so on. 

But the way this section of the statute 

reads, I think that an interpretation is that when you 
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say . "will take any additional remedial action" it 

implies if there's a discovery of additional 

contamination, that was not known at the time rather 

than a continuation of the remedy that's already in 

place. 

MR. KUSHNER: Well, does it not also 

include the possibility of revising the remedial 

action? Because, during your operation and 

maintenance period, you have five year surveys and I 

would assume that if new technology comes down the 

road that there might be a requirement to maybe change 

from pump and treat to something else. 

MR. GRAY: That•s fine. All I'm saying 

is, if we're going to go out on a limb and take the 

position that we think it ought to be done, I think 

that there should be some safeguard to make sure that 

the government's going to follow through with its 

obligation to complete the remedy. 

We keep talking about land use and at some 

point transfer of a piece of property and say, well, 

we cleaned it up to a point where it's all right for 

industrial uses and then there • s nothing left but 
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groundwater remediation and we've got it in place and 

in 30 years it will be clean, and so you transfer it 

without anything in the deed and then five years later 

the money dries up and who finishes the cleanup? I 

think you 1 ve got to have a covenant in the deed 

specifying that the government will complete that 

cleanup. 

CHAIRMAN BACA: That issue is really 

addressed in our fourth chapter, I think. 

MR. GRAY: Back to my point, though, we 

know what's going to happen beyond five years. 

MS. SHIELDS: I don't think there's any 

desire not to accomplish what you want. We intend to 

go on. The question is how we say it. 

MR. GRAY: Well, as long as the covenants 

go into the transfer of deed to the property, you 

could make sure that it's completed, because 

MS, SHIELDS: Yes, but I was reading 

what's in the deed, which is "any additional remedial 

action" as being broad enough to cover that. 

MR. GRAY: Well, if you precede that by 

saying "the remedy is in place, " and then you talk 
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about any additional remedial action, it sounds like 

something different to me. 

MS. SHIELDS: Well, maybe we can somehow 

clarify that that is meant to include what's left of 

the remedial action. I mean, I don't want to say 

something that looks like we're contradicting what the 

Statute says. 

MR. GRAY: Well, I'm talking about whether 

appropriate covenants are incorporated in the deed of 

transfer to assure that the cleanup is completed, 

because the Statute says "if any additional remedial 

action is necessary." I mean, that ' s covered. I 

could argue the statute could be read a different way. 

MR. DAVIDSON: I think we're pretty close. 

I just wanted to see how it fits in here. 

MR. PENDERGRASS: We tried to put it 

together. 

CHAIRMAN BACA: Let me just pause here for 

just a second. I'm going to have to leave and I will 

return. I'm sure you'll be here when I get back. I'm 

handing the authority over to Anne. 

MS. SHIELDS: Tom suggested that we move 
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to contracting and go through that, since it would 

I, 2 seem to be a lot less controversial an area. Maybe we 

•, 
3 I can get through that while he's gone and then come 

4 back to where we are. 

I 5 Are there any objections to that? 

I 6 CHAIRMAN BACA: And also, if you do get 

I 
7 

8 

back and proceed, "Findings and Recommendations," that 

should be ref leoti ve of what • s in the text. I 

I 9 wouldn't spend a lot of time on that. 

I 10 Okay. I'll be back. 

11 MS. SHIELDS: Perhaps we could try to 

I 12 finish up on that one point. I think we should finish 

-· 
I 13 that concept. 

14 

I 15 

MR. PENDERGRASS: This is what we think 

was agreed in terms of adding the sentence to the 

I 16 middle of the first full paragraph on page 14 with a 

I 
17 footnote. 

18 MS. SHIELDS: Don, maybe if at the top of 

I 19 page 14 where it says the government will take any 

I 20 additional remedial action found to be necessary after 

21 

I 22 

the date of transfer, do you want to propose adding a 

few words in there that clarifies that "additional" 

I 
I 
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1 means finishing up? 

2 MR. GRAY: I think that this is a little 

3 bit too broad a statement, that having a remedial 

4 action in place satisfies the requirement of 

5 protection of human health and the environment. It 

6 doesn't do that at all unless it's followed through 

7 and the action is completed. 

8 MR. GOODHOPE: If that would say "after 

9 remedial action -- well, let me take it from the 

10 beginning. "The task force concluded that in most 

11 instances having the remedial action in place may 

12 protect human health and the environment." I don't 

13 think we • re ready to agree that it satisfies the 

14 requirements set forth by law. I don't think we want 

15 to be on the record as having supported anything like 

16 that. 

17 MR. DAVIDSON: But the point of what we • re 

18 trying to get to is that there may be some instances 

19 where it's reasonable to allow transfer to occur while 

20 remedial action is underway. 

21 MR. GRAY: Well, if that's what you want 

22 to say, that's fine. But that's not what this says. 
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MS. SHIELDS: Well, let's talk about how 

to revise it so that it says that, because what we 

agreed this morning was that we thought in most 

instances they would not have to wait for 30 years 

pumping and treating before they could transfer by 

deed. Right? 

MR. PENDERGRASS: Okay. Can it be "in 

most instances having remedial action in place will 

protect human health and the environment sufficient to 

allow transfer by deed"? 

MR. GRAY: Provided that there are 

covenants. 

MR. GOODHOPE: Well, it's the "sufficient" 

in there that is really -- "sufficient" relative to 

what? Relative to the statutory requirements, and I 

don't think we can agree with that. 

MS. SHIELDS: I thought that is what we 

agreed to this morning. 

MR. GOODHOPE: No. I think what we agreed 

to was that it may protect human health and the 

environment. 

MS. SHIELDS: Which is the standard in the 
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1 Statute that allows transfer by deed. 

2 MR. GOODHOPE: It may be. 

3 MR. GRAY: Well, what kind of language 

4 means they're completed, have been instituted? The 

5 Statute says, "all remedial actions necessary have 

6 been taken." That doesn't mean instituted. 

7 MS. SHIELDS: But I thought what we 

8 discussed this morning and agreed to was that we could 

9 interpret "remedial action has been taken" to mean 

10 that, except for the pumping and treating which may go 

11 on for years and years and years, that remedial action 

12 has been taken. 

13 MR. GRAY: But that "except for" is the 

14 big problem, because that "except for" means, unless 

15 there is some kind of assurance that that action is 

16 going to be completed, it is not ultimately going to 

17 be protective of human health and the environment. 

18 MS. SHIELDS: All right, so propose some 

19 language that would add the concept that the remedial 

20 action in place would be --

21 MR. GRAY: At some point, it should say 

22 "provided that there are covenants in the deed of 
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transfer to assure that the remedial action will be 

completed." 

MR. KUSHNER: Do we not have the 

obligation already under CERCLA 121(c) to review the 

remedial actions in place where waste has remained and 

remedial action continues, to review that every five 

years and to take whatever action or addi tiona! action 

is required, which to me also implies the requirement 

to continue that remedial action such that the 

reference might very well be that you want simply "we 

will carry out our responsibilities under CERCLA 

121(c). 

MR. GRAY: Well, I think the assumption 

under 12l(c), though, is you haven't transferred the 

property. 

MR. KUSHNER: We can transfer the 

property. We still retain liability if it's formally 

owned Defense property under the DERA Program. We 

have responsibility to cleanup property we presently 

own and property we formerly owned. 

MR. GRAY: Well, if you transfer the deed, 

then you don't own the property any more, and suppose 
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the new owner says "I want this pump and treat 

equipment out of here"? What do you do? You don't 

own the property at that point. 

MR. KUSHNER: You have two options, and I 

forget what Executive Order 1205-80 provides, but 

either we have 104(e) authority to issue the order to 

get access to that property and carry out the remedial 

action or EPA can get that order. Of course, we would 

have to go through the Department of Justice to get 

the access order, but I don't know whether EPA has 

authority themselves to do that. So, we have the 

statutory authority to get on the property to do 

whatever is necessary. 

MR. GRAY: Then what's the problem with 

putting covenants in the deed? 

MR. KUSHNER: I didn't say there was any. 

MR. GRAY: If we have the authority, then 

what 1 s the problem with putting covenants in the deed? 

MR. KUSHNER: I didn't say there was 

anything wrong with it. I just said 

MR. GRAY: I thought you were raising it 

as a reason why it wasn't necessary. 
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I •m saying that we could 

121(c) and whatever our statutory 

authorities are to ensure that we carry out the 

remedial action implemented. 

MR. GRAY: I don't think that will ensure 

it. 

MS. SHIELDS: What if we added at the end 

of "human health and the environment," Don, "provided 

that the transfer documents ensure that the cleanup 

process will be completed by DoD"? 

MR. GRAY: That's getting closer. 

MS. SHIELDS: I think it is. I mean, I 

don't want to have to fall back on getting an access 

order to get on the property. We don't want to have 

to go through that. 

MR. GOODHOPE: I'm sorry. I'm not trying 

to be difficult, but the Statute says what the Statute 

says. "All remedial action necessary to protect human 

health and the environment with respect to any such 

substance remaining on the property has been taken 

before the date of such transfer." That's what the 

Statute says. 
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MS. SHIELDS: That's right. 

MR. GOODHOPE: We cannot sign onto 

anything that in any way says that that complies with 

the statute. We're willing to say that remedial 

action in place may protect -- may sufficiently 

protect human health and the environment. All right. 

That's --

MS. SHIELDS: That's the standard which 

allows transfer by deed. If we can make the 

determination when the remedial action is in place, 

but before 30 years of pump and treat is going on, 

that human health and the environment are protected 

right now 

MR. GOOOHOPE: Yes, but I think -- no, 

because there was a jump there that you're making that 

we're not willing to make. I would prefer a sentence, 

and tell me if this is wrong, that would say "it is 

unclear whether this sufficiently meets the 

requirements of CERCLA." And that would put that 

footnote in. ·Well, that's the statement that's before 

this. 

MS. SHIELDS: That's the statement that's 
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The paragraph begins 

MR. GOODHOPE: Do we want to reiterate or 

make it stronger? 

MR. PENDERGRASS: Well, "the task force 

discussed the merits of transferring before all 

necessary was completed, focusing on where surface 

remediation is complete, groundwater remediation 

through pump and treat will continue for decades, 

concluded that this issue needs to be resolved and 

recognized a definitive interpretation may not be 

possible." We had the footnote about the 

administrative agencies trying to resolve it and this, 

as I understood it, this sentence was attempting to 

deal with the situations where it may be possible to 

do something else. If it's not maybe the task 

force is coming back to that it's not possible to say 

anything further about transfer, but I thought this 

morning we were at a point where we were saying 

something further about transfer of property where a 

long-term pump and treat was going to be ongoing. 
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1 MS. SHIELDS: I thought we did too. I 

2 thought that was the whole point of the discussion 

3 this morning. 

4 MR. GOODHOPE: I'm sorry if I misled you 

5 by assenting to what you think we assented to. 

6 MR. GRAY: I think what sam is saying is 

7 that this task force may state its opinion that this 

8 would be sufficient to protect human health, but the 

9 Congress or the Court is going to have to make the 

10 ultimate decision. 

11 MS. SHIELDS: But that's what I thought 

12 we've said -- that it's not crystal clear in the 

13 statute, that Congress and the Courts -- or the Courts 

14 may have to resolve it, but in the task force's mind 

15 in most instances transfer before pump and treat is 

16 completed would meet the standard for transfer under 

17 the standards. 

18 MR. GRAY: It would protect human health 

19 and the environment, but that would not necessarily 

20 meet the requirement of the law because it would not 

21 have been completed, which is the part of the law that 

22 we can't say we know it satisfies. 
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MR. PENDERGRASS: Okay. And the Statute 

does not say "completed." 

MS. SHIELDS: It does not say "completed". 

It says "taken." 

MR. GRAY: Has been taken. 

MS. SHIELDS: Has been taken. 

MR. GOODHOPE: I would like to see someone 

in court on that. You know, "has been taken" is to 

mean completed. 

MR. GRAY: If they didn't mean completed, 

why wouldn't they say "has been initiated"? 

MS. SHIELDS: That is not what "taken" 

means in the pre-enforcement review part of the 

citizen's Suit Provision. The very same word is used 

there and it does not require a citizen or a state to 

wait until pump and treat is finished before they can 

challenge a remedial action. It does not require that 

and that's the only other place that I'm aware of that 

the same word has been used in the Statute. And the 

citizen's groups, the environmental groups, fought 

long and hard for that interpretation that they did 

not have to wait until the end of the remedial action 
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1 to question it. 

2 MR. GRAY: But the subject matter is very 

3 different in that case. It's a matter of whether or 

4 not you have access to the courts at that point know, 

5 before you wait to see if the remedy is going to work 

6 or not. This is an entirely different matter, it 

7 seems to me. 

a MR. GOODHOPE: What happens when the u.s. 

9 goes after a private party that has initiated remedial 

10 action and the person says, 11Hey, I started it and 

11 I •ve taken action." I'm sure that that person 

12 wouldn't be allowed to say that. 

13 MS. SHIELDS: Well, let me ask you this. 

14 What did you think we agreed to this morning? 

15 MR. GOODHOPE: That remedial action in 

16 place may in fact protect human health and the 

17 environment. 

18 MR. GRAY: That doesn't go far enough for 

19 me, but it may for you. 

20 MR. PENDERGRASS: And then there's--if we 

21 stop there, there's an unstated implication as to what 

22 consequences may flow from that. 
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MR. GRAY: Well, we've already said 

earlier we think it may have to be decided by the 

courts and the Congress. 

MS. SHIELDS: All righ~. Is that --

MR. GOODHOPE: 

give you guys --

That would be enough to 

MS. SHIELDS: I mean, that is not as clear 

as I would like it to be. If that's all I can get--is 

this the language that we've agreed to now? 

MR. GRAY: I haven't, because I still have 

my problem, which is --

MR. GOODHOPE: Provided that the transfer 

documents ensure that the cleanup process will be 

completed by the responsible agency expeditiously and 

in accordance with the applicable standards. 

MR. GRAY: I'll buy it. 

MR. GOODHOPE: That picks up --

MS. SHIELDS: Would you go over there and 

write that and then maybe we can go on? 

MS. McCRILLIS: Is not, then, the 

implication of that that we cannot then transfer 

property until completion of the final remedy? 
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MR. GRAY: Well, we're not going to render 

that judgement. 

MR. GOODHOPE: I think DoJ can give an 

opinion, EPA can give an opinion, and that's their 

opinion. That will be tested in court. 

MS. SHIELDS: It does not give as much 

guidance to the bases and to DoD as we thought we had 

provided this morning, at least as I thought we had 

provided this morning, which was why I was pushing it 

because I thought that's what this group was supposed 

to do was to try to work out some of these problems. 

But if this is as far as we can get, this is as' far as 

we can get. 

MR. GOODHOPE: Yes, and we would be happy 

to, after talking with NAG, to help push for any 

legislative clarification. I mean, this gets in the 

way of our community's getting title. 

MS. SHIELDS: That's right. 

MR. GOODHOPE: But, you know, that • s what 

the statute says. 

MR. GRAY: At least maybe since this 

report is going to the Congress it will stimulate 
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Congress to clarify. 

MS. SHIELDS: Well, and Mike West's bill 

that he came and talked to us about I think does do 

that to a certain extent. It is to move these 

closures faster, so 

MR. PENDERGRASS: It may make things more 

complicated, because it adds a lot of new language. 

MS. SHIELDS: All right. Can we move at 

this point to page 23, which is the beginning of 

Chapter 3? 

MR. GOODHOPE: Where are we leaving this 

now? 

MR. PENDERGRASS: We should probably let 

people read whatever he's added. 

MR. GOODHOPE: I mean, if we move, does 

that mean that we've accepted this? 

back to it. 

MS. SHIELDS: I would hope not to come 

MR. GOODHOPE: Okay. Then we're not done. 

MS. SHIELDS: What is wrong with it? 

MR. GOODHOPE: " ••• concluded in most 

instances." I don't think we've had -- how can we 
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1 make that conclusion? 

2 MR. PENDERGRASS: ·In many instances. 

3 MR. GOODHOPE: Some. In instances, I 

4 mean, certain instances. 

5 MR. GRAY: Why don't we just say --

6 MR. GOODHOPE: I yielded today all day on 

7 significant risk. 

8 MR. GRAY: Why don't we just take out "in 

9 most instances"? 

10 MS. SHIELDS: Just take it out? 

11 MR. GRAY: saying "having the remedial 

12 action in place may protect," I mean. 

13 MS. SHIELDS: All right. 

14 MR. GOODHOPE: Now it's become an 

15 absolute. 

16 MR. PENDERGRASS: No, no. It says "may." 

17 MS. SHIELDS: It says "may." 

18 MR. GRAY: "May protect." 

19 MS. SHIELDS: Okay, Sam? 

20 MR. GRAY: Especially with the other 

21 addition that you '11 have assurances that the clean up 

22 it be completed. 
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MR. GOODHOPE: There's got to be a better 

MR. GRAY: Well, sam, the only situation 

where that would not be a true statement is if somehow 

it's a defective remedy and it doesn't work. 

MR. GOODHOPE: And that happens a lot of 

times. 

MR. PENDERGRASS: Yes , but there ' s other -

MS. SHIELDS: Can we move on? 

MR. GRAY: That's the reason there's a 

"may" in there. 

MS. SHIELDS: And we will not come back to 

page 14. 

MR. GOODHOPE: Thank you for your 

indulgence. 

MS. SHIELDS: Okay. We are on page 23 

now. 

MR. GRAY: Are you keeping Tom out of the 

room for this so we can speed it up? 

(Whereupon, at 2:29p.m., off the record 

until 2:36 p.m.) 
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1 MS. SHIELDS: We are moving to Chapter 3, 

2 Contracting. You'll be happy to know that I have no 

3 comments on Chapter 3 at all. Does anybody have 

4 comments on Chapter 3? If you do, we' 11 start page by 

5 page. 

6 MR. DAVIDSON: Why don't we start with the 

7 general purposes? I think mine is minor. 

8 MAJOR GENERAL OFFRINGA: Paragraph 2. 

9 MS. SHIELDS: Page 23. 

10 MAJOR GENERAL OFFRINGA: Page 23, line 4, 

11 recommend deletion of "and the Corps of Toxic and 

12 Hazardous Material Agency, THAMA." They are not a 

13 contracting center as defined in the book here, 

14 Federal Contracting Authority. 

15 MS. SHIELDS: Does anybody have any 

16 problem with that? All right. 

17 MAJOR GENERAL OFFRINGA: I would just note 

18 for the record, and we'll fix it in the errata sheet, 

19 we call THAMA about four different things in here and 

20 we'll get that standardized. 

21 MS. SHIELDS: Well, we want to get that 

22 straight. 
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Similarly, at 

paragraph 3, third line, fourth line up from the 

bottom, delete "CETHAN" for the same reason, and 

change "there" in the next to the last line to "its." 

MS. SHIELDS: Okay. 

MAJOR GENERAL OFFRINGA: That's it. 

MR. PENDERGRASS: What was the acronym you 

used? 

MAJOR GENERAL OFFRINGA: CETHA. 

MS. SHIELDS: All right. That's it for 

page 23? 

Page 24, do you have any comments on this 

page? 

MAJOR GENERAL OFFRINGA: Yes. Contractor 

pools, first paragraph, line 2, recommend the addition 

of a sentence and the reason for it is .... and the 

deletion of prequalifying wherever it occurs. 

Prequalifying implies that we don't have competition 

and we do have competition. I think we should define 

with a sentence what a contract pool is. 

MR. CIUCCI: Wait a minute, General. 

Based upon this gentleman 1 s comment earlier about 
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having a glossary, Sonny sat in the back and assisted 

us and we have clarified the use of the terminology in 

the glossary. 

MAJOR GENERAL OFFRINGA: Oh, okay. 

MR. CIUCCI: We have three glossary 

terms --

MS. SHIELDS: You•ve clarified what, the 

contractor pool? 

MR. CIUCCI: Yes, that term. 

MS. SHIELDS: All right. Is that good 

enough for you, General? 

MAJOR GENERAL OFFRINGA: I'd like to see 

what the clarification is. 

MS. SHIELDS: Would you people please 

identify yourself for the reporter, so he knows who 

you are? 

MR. OH: I'm Sonny Oh. 

MAJOR GENERAL OFFRINGA: Okay. Good. 

With the provision then that we will define that and 

come to agreement in a glossary, we'll go ahead. But 

I would still recommend deleting "prequalifying" and 

in line 2 of that paragraph the contract will say, 

-
I, 
li 
li 
II 

li 
I 

II 
li 

II 
II 
I 
I 
II 
I! 
I 

•I 
I 
I 
I 



I 
I 

1 

I 2 

I 3 

I 
4 

5 

I 6 

I 7 

8 

I 9 

I 10 

I 
11 

12 

I 13 

I 14 

15 

I 16 

I 17 

I 
18 

19 

I 20 

I 21 

22 

I 
I 

255 

"using." So, the sentence would read, "The concept of 

using a pool of contractors." 

MS. SHIELDS: Is that all right with 

everybody? 

MAJOR GENERAL OFFRINGA: Okay. Then, 

prequalifying is used in several other places in that 

paragraph if we'd just pick those up and delete them. 

Okay. That's it for page 24. 

Yes, Don? 

MS. SHIELDS: Any more on 24? Page 25? 

MR. DAVIDSON: Mine is on 25. 

MS. SHIELDS: Okay. 25? Don? 

MR. DAVIDSON: Yes. One of my comments 

earlier on the draft was that if we're going to put in 

this business about the contracting pools and all, we 

ought to include language that would say that failure 

to perform satisfactorily should be grounds for 

disqualification from the pool. In other words, the 

comment was there needs to be a careful review of 

their performance and I would hate to see a situation 

where once in the pool you could forget about how well 

you perform. Now, if there's some other provision 
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that covers that --

MS. SHIELDS: Does DoD have any regs or 

rules now that would accomplish that? 

MAJOR GENERAL OFFRINGA: Not that I'm 

aware of. 

MS. SHIELDS: That would prevent that or 

are we running up against something else? 

MR. CIUCCI: First of all, the contracting 

pools will not exist forever. They'll be competing 

occasionally. One of the criteria when you select the 

contractors -- have a source selection, -- will be 

past performance. But I don't object to that proposed 

language. 

MR. GRAY: I would like to see that in. 

MS. SHIELDS: No objections? Do you have 

language to supplant? 

MR. GRAY: Yes. You would insert just 

before the last sentence of paragraph 2, after the 

word "performance," period, "Failure to perform 

satisfactorily should be grounds for disqualification 

from the pool." 

MR. DOXEY: I just want to further clarify 
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That beginning of the sentence, "Also 

contract options should be reviewed annually on the 

basis of performance." Are we actually saying that 

the failure to, if you will, renew is the same type of 

grounds. 

MR. GRAY: 

disqualifying. 

That could be one way of 

MR. DOXEY: That's what I'm saying. so, 

maybe you already have that mechanism. 

MS. SHIELDS: It just says review. 

MR. GRAY: You've got to review them, but 

it doesn't say you'd have to disqualify them. 

MS. SHIELDS: And that's the concept that 

Don has added, is bump them out if they're 

performing 

MR. CIUCCI: Well, it's possible to have 

them in the pool and they hadn't performed in a year, 

they hadn't been picked up to do a job. 

language --

so, that 

MR. GRAY: It's an emphasis point, I 

think. 

MS. SHIELDS: Is that all for you, Don? 
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1 Did you have some? 

2 MAJOR GENERAL OFFRINGA: The first 

3 paragraph, the next to the last sentence where it 

4 says, "Very few of DoD • s contracting centers have this 

5 capability." Are we talking about the capability or 

6 are we talking about the pools here? My reading is 

7 we're talking about the pools. 

8 MR. OH: The capability to use hybrid 

9 contracts, use a cost plus and fixed type of contract. 

10 MAJOR GENERAL OFFRINGA: So 1 the statement 

11 says very few contracting centers have the -- very few 

12 of them have the pools, I would agree. I would 

13 dispute that they don't have the capability to create 

14 them. I would propose changing that to, "Very few of 

15 DoD's contracting centers have these pools." 

16 MS. SHIELDS: Do you have any objection to 

17 that? That's what you mean, right? 

18 MAJOR GENERAL OFFRINGA: I would also 

19 propose in addition to paragraph 2, after the sentence 

20 says, "Geographic monopoly within a pool must be 

21 avoided," and I propose a sentence that has to do with 

22 making sure that we don't go to the other extreme and 
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create excessive capability which we then do not use. 

I would propose a sentence then that would say, "Care 

must be taken to assure some overarching control is 

placed on the contracting effort to assure that 

contract capacity is managed to avoid non-productive 

resource expenditures. 

MR. CIUCCI: Yes. We had received those 

comments. We don't object to them. 

MS. SHIELDS: All right. You have those 

written down so you can put them in? 

MR. CIUCCI: We got something from Jack--

MAJOR GENERAL OFFRINGA: Yes. That 

basically reflects that he submitted to you. 

MR. CIUCCI: We don't object to that. I 

don't at least. Do you, Sonny? 

that. 

MR. OH: No, I don't have any problem with 

MS. SHIELDS: Anything else on that page? 

MAJOR GENERAL OFFRINGA: That's all. 

MS. SHIELDS: Can we move to page 26? 

Don, do you have anything? 

MR. GRAY: Just a typo. I think "change" 
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should be singular not plural in the first line. 

"Services generally change." 

MS. SHIELDS: Page 26, anything else? 

MAJOR GENERAL OFFRINGA: I propose on the 

second paragraph or the first complete paragraph, line 

3, that rather than say "process-oriented cleanup 

technology could be better managed under the service 

model," say, "might be better managed." 

And then the last sentence in the second 

full paragraph which says, "When remedial effort 

contains combinations, it is not always clear to the 

contracting officer how the contract should be 

classified." That kind of left me up in the air. It 

may be a true statement, but we didn't propose any 

solution to that. How about, "When a remedial effort 

contains combinations of these work elements, the 

contracting officer must make the decision as to which 

contracting model is most appropriate?" 

MR. GRAY: That's certainly safer than 

what's in here. That won't raise as many hackles. 

MAJOR GENERAL OFFRINGA: And then I would 

recommend on the last partial paragraph, again that we 
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replace prequalifying with using. That's all I have 

on 26. 

MS. SHIELDS: Anything else on 26, Don? 

MR. GRAY: No, not on 26. 

MS. SHIELDS: No? Page 27? 

MR. GRAY: I have one thing on 27. The 

first full sentence on the page reads, "DoD should 

increase the use of the turnkey approach to combined 

design and construction under one contract." The last 

time when we discussed this at our July meeting, I 

expressed the opinion that that should be done only to 

the extent that they had the capability to monitor and 

oversee the work effectively. 

MS. SHIELDS: That's right. 

MR. GRAY: And I would like to see that 

language added at the end of that sentence saying, 

"Provided that they have the capability to monitor and 

oversee the work effectively." 

MS. SHIELDS: Do you all have that? 

"Provided that they have the capability to monitor and 

oversee the work." It's on the top of page 27, after 

the first full -- at the end of the first full 
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sentence. 

MR. KUSHNER: Let me ask a question about 

that to people who have more expertise in contracting 

than I do. But having done construction contracting 

and service contracting and A&E contracting myself, I 

know there's a provision in the Federal Acquisition 

Regulations that provides that the -- that prohibits 

the awarding of a construction contract to the firm 

that did the design. I'm just curious as to how this 

provision relates to that prohibition. Is there some 

mechanism to get an exemption? 

MS. SHIELDS: I thought it was a different 

method. 

MR. CIUCCI: In AFLC, for instance, where 

they have all the overhaul for the Air Force airplanes 

and engines, etc., the centers out there often go up 

and ask for a waiver of the FAR on some of these 

issues. 

MR. KUSHNER: I'm only talking in the 

context of construction and design, A&E here, Brooks 

build type contracting, which is generally the type of 

contracting you do in your study phase. After the rod 
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and you've got your scope of work, you go out with a 

set of plans and specifications for the work to be 

done. That's usually fixed price and it functions to 

me in an equivalent manner as when you do a design of 

a building a~d you go out with a fixed price contract 

for the construction of that building. So, I'm not 

talking systems, I • m not talking ship or aircraft 

overhaul because the FAR is specific in the 

construction context because it is in the construction 

contract or the construction section of the Federal 

Acquisition Regulations. 

MR. CIUCCI: Yes. I'm talking remedial 

action. The reason I point to those bases is that 

they have a lot of activity for remedial action for 

the Air Force because they're industrial centers, and 

they have generated a lot of waste over the years 

leading to contamination of underground water, etc •• 

MR. KUSHNER: Right. 

MR. CIUCCI: So that's what I'm talking 

about, the A&E. for the design. I'm talking about the 

construction for cleanup when you get into moving 

earth. If the two phases are combined, then the 
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1 organizational conflect-of-interest problem goes away. 

2 MR. DOXEY: I think there was a lot of 

3 discussion on that last time and Jack Mahon from the 

4 Corps was mentioning that. I think they intended the 

5 Brooks Act and what was it applied to and also the FAR 

6 provisions and how those are actually applied warrants 

7 that there may be some flexibility within this type 

8 of cleanup and that we should make use of that 

9 wherever we can. I don't think we're proposing to 

10 replace any language in the statute. Instead, we're 

11 looking at where you do have those provisions we 

12 should look to an attempt where we can have a turnkey 

13 approach. 

14 I think the example that was used last 

15 time was the clean contract. Where that is now 

16 underway, it is not violating any laws and it is 

17 almost like a turnkey type approach. 

18 MR. GRAY: That was the reason that I 

19 asked -- that we had some discussion about that, 

20 because to some extent having different contractors in 

21 different phases of the work provides an internal 

22 control that will be missing with this turnkey 
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approach, which makes it even more important to have 

adequate capabilities of oversight. 

MS. SHIELDS: That's right. 

MR. GRAll: Now, whether or not that 

violates the rules and regulations. The Brooks Act is 

specific for architect and engineering contracts. 

MR. DOXEll: That's correct. I •m saying it 

may not apply to this type of --

MR. KUSHNER: I know within the Navy, I 

believe, we use Brooks Act procedures for our study. 

MS. SHIELDS: Can we move on? Do you have 

anything else on 27? 

MAJOR GENERAL OFFRINGA: lles. I'd 

suggesting changing in paragraph -- the second full 

paragraph, fourth line, which says, "The turnkey 

approach will require changing," I 1 d say "may require 

changing". 

Then the last paragraph, again we need to 

delete on the third line CETHA. So, it would just 

read, "HSD contracting officers." 

MS. SHIELDS: All right. Is that it for 

27? 



266 

1 MAJOR GENERAL OFFRINGA: The only other 

2 question I have is whether we're --

3 MR. GRAY: Wait a minute. If you just 

4 take out CETHA, you're saying, "Contracting officers 

5 now belong to different organizations," but it doesn •t 

6 say from what. The statement was that HSD and CETHA 

7 officers belong to different organizations. If you 

8 take out one of them, you've only got one left. 

9 MAJOR GENERAL OFFRINGA: I think the point 

10 of this was that the HSD contracting capability is 

11 outside of HSD. Is that correct? I guess you could 

12 read it the other way. 

13 MR. CIUCCI: That's what he means. 

14 They're not in the --

15 MS. SHIELDS: You mean to say in HSD and 

16 other contracting officers? Is that what you mean? 

17 MR. CIUCCI: No. I didn't write this, but 

18 I know that's not what he means. 

19 What do you mean, sonny? Do you mean in 

20 these two organizations the contracting folks do not 

21 form a part of that organization? 

22 MR. OH: That's correct. 
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MR. CIUCCI: So, even if you take the one 

out, this holds true with respect to HSD? 

MR. OH: Yes. 

MR. DOXEY: I think the point is that 

these two entities are outside of that process, and 

now that you've eliminated one, only one remains 

outside. 

MR. CIUCCI: That's correct. 

MR. GRAY: But then you need to revise the 

sentence accordingly because you're saying they belong 

to different organizations and one outfit can't --

MS. SHIELDS: It's the sentence that's 

left. 

MR. CIUCCI: HSD contracting officers 

belong to a different organization. 

MS. SHIELDS: Belong to a different. 

Okay. A different, okay. All right? Are we through 

with 27? 28? 

MR. GRAY: I have one thing on 28. The 

end of the first paragraph where it says, "Such as 

against liability arising from the contractor's 

negligence." I think we should add, 11 (Jr misconduct." 
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1 MS. SHIELDS: Yes. I do have a comment 

2 here. I have to take back my previous statement. 

3 Doesn't Section 119 of CERCLA do precisely that, 

4 indemnify a contractor for his negligence? 

5 MR. GRAY: EXcept in cases of negligence. 

6 MS. SHIELDS: I thought it was gross. 

7 MR. GRAY: Beg pardon? 

8 MS. SHIELDS: I thought it was gross 

9 negligence in 119. I thought we did indemnify for 

10 simple negligence. 

11 MR. GRAY: They may have put gross in 

12 there. It may have been gross negligence. You think 

13 we ought to put gross in? 

14 MS. SHIELDS: Well, I don't think -- I 

15 think if we leave that statement 

16 MR. GRAY: In most places it just says 

17 negligence or misconduct. That particular section may 

18 say gross. 

19 MR. DAVIDSON: our suggestion was just to 

20 delete that. 

21 MS. SHIELDS: Delete the parenthetical 

22 phrase? 
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No, delete the sentence 

The authority to use this 

indemnification provision stems from Public Law 85-

804. That's the background here. In DoD, the Agency 

is going to tailor a clause within the confines of 

Public Law 85-804 and the DFAR clause. so, I know 

that as a policy matter among commanders, they will 

never approve one if it has anything that allows 

contractors to be reimbursed for costs resulting from 

his own negligence. Now, if you want to go beyond 

that and say gross negligence and misconduct -- fine, 

but certainly that's obviously implied. 

·MS. SHIELDS: Well, the problem is you 

have taken what the DoD standard apparently is and put 

it in the whole u.S. government. Within the four 

walls of CERCLA, it is not an accurate state111ent 

because EPA can indemnify their --

MR. GRAY: I don't think they can do it in 

cases of negligence and misconduct. I was involved in 

the legislation --

MS. SHIELDS: For simple negligence, they 
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1 can. 

2 MR. DAVIDSON: I think that what they can 

3 indemnify for is gross negligence and willful 

4 misconduct. But for matters other than those two -

5 

6 MR. GRAY: Gross and willful were added? 

7 MR. DAVIDSON: I believe -- well, we have 

8 the statute. 

9 MR. KUSHNER: In A-2 it says, paragraph 1, 

10 response action contractors, the indemnification shall 

11 not apply in the case of releases -- I'm sorry. Never 

12 mind. 

13 MR. GRAY: Well, can I offer this for 

14 purposes of clarification? 

15 MS. SHIELDS: Maybe we can just change 

16 u.s. government to DoD. 

17 MR. DOXEY: I think one of the points the 

18 purpose of that last sentence was to go that one step 

19 beyond and clarify. If it's caused confusion, then 

20 the point would be to just eliminate from "of cost," 

21 to the end of the paragraph, because I think the point 

22 that we were making earlier was the provisions under 
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85-804, and that is different than the Section 119, 

because the intent of Section 119 was to handle sites 

where you have no responsible party, where 85-804 

recognizes that in the way in which we conduct our 

contracting. We do have different authority and I 

think that's what the question is. 

MR. GRAY: Well, I kind of like that 

phrase in there. I have a problem recommending that 

we indemnify somebody for negligence and misconduct. 

I don't care whether it's gross and willful or not. 

MS. SHIELDS: All I'm saying is Congress 

did care in CERCLA; however, Don doesn't want to 

delete it. He wants to just change u.s. government to 

say DoD. I don't have any problem with that. 

MR. DAVIDSON: If I may, just a related 

question. Is there any sense for the federal 

government having the same standard of indemnification 

or are the circumstances sufficiently different that 

EPA would do it differently than DoD? 
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1 ' MR. KUSHNER: Of course the question I think, 

2 Gordon, to answer is 119's phrased in the context of 

3 the precedent shall for all site releases, you would 

4 be the precedent. For on DoD, we may have the 

5 authority to carry out 119 authority, and therefore, 

6 we may be limited to the same, which is this provision 

7 is --

8 MR. DAVIDSON: Right. 

9 MR. KUSHNER: Consistent with that. 

10 MR. DAVIDSON: That's right. 

ll MR. KUSHNER: With the executive order. 

12 MR. DAVIDSON: I don 1 t have a copy of 12-580 

13 here, but we may have the 119 authority for releases 

14 on our own facilities such that --

15 MR. KUSHNER: I would propose just knocking 

16 that sentence out, because 

17 MS. SHIELDS: The ll9(c) reads, "The 

18 President may agree to hold harmless and indemnify any 

19 response action contractor meeting the requirements of 

20 this subsection against any liability for negligence 

21 arising out of the contractor's performance, carrying 

out response 
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MR. KUSHNER: Of course the question I think, 

Gordon, to answer is 119's phrased in the context of 

the precedent shall for all site releases, you would 

be the precedent. For on DoD, we may have the 

authority to carry out 119 authority, and therefore, 

we may be limited to the same, which is this provision 

is --

MR. DAVIDSON: Right. 

MR. KUSHNER: Consistent with that. 

MR. DAVIDSON: That's right. 

MR. KUSHNER: With the executive order. 

MR. DAVIDSON: I don't have a copy of 12-580 

here, but we may have the 119 authority for releases 

on our own facilities such that --

MR. KUSHNER: I would propose just knocking 

that sentence out, because 

MS. SHIELDS: The 119(c) reads, "The 

President may agree to hold harmless and indemnify any 

response action contractor meeting the requirements of 

this subsection against any liability for negligence 

arising out of the contractor's performance, carrying 

out response action activities, unless such liability 

was caused by conduct of the contractor which was 
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1 grossly negligent, or which constituted intentional 

2 misconduct." I think we're going to have to leave it 

3 out. 

4 MR. GRAY: Well, no, we can add gross and 

5 intentional. 

6 MS. SHIELDS: Well. 

7 MR. CIUCCI: How is that implemented? 

8 MS. SHIELDS: The problem is, Don, that 85-

9 804 has the "you don't indemnify for simple 

10 negligence." 

11 MR. CIUCCI: That's what we said. 

12 MR. GRAY: Well, if you want to make it 

13 consistent, then, you would add gross and willful 

14 here. 

15 Mr. CIUCCI: If the tailored clause 

16 prohibits indemnity for sample negligence, it is 

17 understood that gross negligence and willful 

18 misconduct would not be reimbursed either. 

19 MS. SHIELDS: But we can't change 85-804. That 

20 already says you can't that's another, that's one 

21 of your statutes, right? 

22 MR. GRAY: That's right. Then limit it to 

23 DoD and you can say that. Gordon's point was if he 
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thought it wasn't qoinq to be uniform, if the law 

doesn't provide for it to be uniform, then we have to 

follow the law. 

MS. SHIELDS: It appears that DOD could use 

119. 

MR. CIUCCI: Did the President aqree? How 

did he implement it? I have never run onto that one 

yet. This is what the President has allowed in P.L. 

85-804. He has deleqated authority to the Sec Def, 

who has deleqated it on down to the services. So, -

and this is what contractors are looking for, some 

indemnification aqreement in the contract, before they 

aqree to enter into these kinds of projects. So this 

is somethinq that is in being and should be workable 

in these clean-up situations. 

MR. KUSHNER: Of course, the other option, 

too, you qet of 85-804's to classify the work as not 

beinq nuclear or ultra-hazardous. Then 85-804 

wouldn't apply. You would look at 119 on its own. 

MS. SHIELDS: Could we just leave out, agree 

to leave out, the "of course" sentence? Then we don't 

MR. CIUCCI: Of course we can leave out the 
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1 "of course". 

2 MR. GRAY: I take exception here. 

3 MR. CIUCCI: No. I thought you just wanted 

4 to leave out the two words. That's what I agree to. 

5 To leave out the "of course". 

6 MS. SHIELDS: We need consensus here, folks. 

7 I don't think we want to create more confusion. Under 

8 one statute you have one standard, namely, that you 

9 can't indemnify for any negligence; under another 

10 statute, you can indemnify for negligence, just not 

11 for gross negligence, or intentional misconduct. 

12 And if there is no reason to even throw in 

13 the "of course" sentence, why don't we just leave it 

14 out. 

15 MR. DAVIDSON: I support that. I just think 

16 it confuses --

17 MS. SHIELDS: Then you have got the standard 

18 you preferred, which is no indemnification for any 

19 negligence, even simple negligence, because that's the 

20 standard in 85-804. Okay? Any more of 28? 

21 MR. GRAY: I just want your understanding of 

22 whether the effect of knocking that out is that 

23 contractors will not be indemnified for circumstances 
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involving negligence or misconduct, is that correct? 

MS. SHIELDS: Not under 85-804, they won't. 

MR. GRAY: Well, are these contracts going 

to be under 85-804? 

MR. CIUCCI: Some could. That's the 

authority. 

MS. SHIELDS: That's what we're using. 

MR. CIUCCI: That is the only authority that 

interests top industry officials, whenever it comes to 

putting indemnification agreements into the contract. 

In DoD, 85-804 is the main authority you're talking 

about with respect to DoD and those agencies in which 

it's authorized. 

Now, in DOE you have the Price Anderson Act 

and if that authority would go to DoD, they would 

throw that one in. Now, don't talk to your section 

119; it is not a contracting statute and this is 

contracting, that's what we're talking about. 

MS. SHIELDS: 

lobbyist here. 

They've got a really bad 

MR. CIUCCI: And I think it should stay the 

way it is. You can take out "of course," but I don't 

have a vote. So --



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

277 

MS. SHIELDS: Well, then you're just 

creating a lot of confusion. 

MR. CIUCCI: No. This is DoD policy. You 

heard it discussed by DoD lawyer the last time it was 

brought up here. 

MS. SHIELDS: Yes. But the problem is, EPA 

uses 119. 

MR. CIUCCI: I know. 

MS. SHIELDS: And there's no reason I can 

think of that you people couldn't, if your contractors 

were smarter, and you pointed it out to them 

MR. CIUCCI: How did they use 119, EPA? 

MS. SHIELDS: They indemnify RACs (response 

action contractors). 

MR. CIUCCI: Do you have it in your contract? 

MR. DAVIDSON: Yes. We're currently writing 

the regulations. I don't know all the details. 

There's some dispute as to what the ceiling is, what 

the amount of the indemnification is. 

MR. KUSHNER: Let me raise an issue, too. 

·Maybe we're talking apples and oranges here. I have 

heard 85-804, and I have heard contractors, or direct 

labor contractors talk about 119. The contractors I 
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have heard talk about 85-804 are contractors that 90 

out and do production work for us, and handle 

hazardous materials, and want indemnification in the 

event they have any releases and they have real 

responsibility. 

Because 119 won't address them, because they 

wouldn't fall under the definition of response action 

contractor. Response action contractors, I guess for 

the Navy, I am very certain would be very happy to 

have 119 indemnification. So, I think you need to 

characterize 85-804 applies, and it applies to a much 

broader ran9e of circumstances than simply 119, which 

is limited to response action contractin9. 

MR. KUSHNER: I think there is a key point, 

you know, as you look throu9h each of this, this 

section was desi9ned to address the options under 85-

804. You know, section 119 exists, and for EPA, 

Section 119 is really sort of an attempt when you have 

no responsible party. 

And as a result, they need some mechanism in 

order to protect their contractors. Whereas, when we 

90 out and do contractin9 under ~5-804, we do have an 

existin9 mechanism. We're not 90in9 to 90 anywhere, 
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1 whereas a third party would be. So I think what this 

2 section would conclude is that there are certain 

3 provisions that we do have accompanying 119. 

4 I don't say that we're replacing 119, or 

5 that this is -- you know, supersedes 199. I think 

6 this is just one area that needs to be discussed. And 

7 that's what that was. And cost was to be clarified. 

8 MS. SHIELDS: We have agreed to leave out 

9 the last sentence of the first paragraph, right? 

10 MR. GRAY: If you'll tell me what 85-804 

ll says about indemnification, for negligence. 

12 MR. CIUCCI: I don't think it addresses 

13 negligence, so you're going to have to put that policy 

14 in your study. 

15 MS. SHIELDS: I thought that's what you just 

16 said, was that 85-804 doesn't allow you to indemnify 

17 them for their negligence. 

18 MR. CIUCCI: That is what we are 

19 recommending in this. That would be put in a clause. 

20 Any clause that is drafted by the contracting officer, 

21 see? There is broad authority under 85-804. That's 

22 the reason this is part of the recommendation. 

23 MR. KUSHNER: Doesn't the FAR have a 
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standard clause, a standard indemnification clause 

that you can simply add to the contract? 

MR. CIUCCI: The FAR does, and the DoD 

clause also allows the contracting officer to write up 

very specific liability indemnity provisions, such as 

the Air Force did with flying the civilian aircraft 

(CRAF fleet) into the Middle East during Desert Storm 

and Desert Shield. 

They drafted all the provisions, sent them 

up to the Secretary of the Air Force and got approval. 

so, you have that authority there to indemnify. But 

as far as I know, industry in all their 

recommendations, right now through CODSIA, the others, 

NSIA, all agree that they don't want to be indemnified 

for their negligent acts, because the statute's wide 

open. 

You don't have that specific language like 

you have under 119, and I'm not that familiar with the 

indemnification working under 119. 

MR. GRAY: That's what I was working on when 

the House did the -- I don't know who screwed it up 

afterward, but Gross --

MS. SHIELDS: I remember sitting in the room 
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1 when gross n'egligence was being decided on -- because 

2 the contractors were in the room, and they demanded 

3 it. And they said there would never be a CERCLA clean 

4 up if they didn't have indemnification. 

5 MR. GRAY: Was that in the conference? 

6 MS. SHIELDS: Yes. 

7 MR. DOXEY: I could offer a possible 

8 solution. I think this was limited just to highlight 

9 a certain area. There is, as you know, an ongoing 

10 effort on indemnification and bonding, and a 

11 discussion of the direction that the Department should 

12 take. That 1 s a separate study. you probably find 

13 yourself bogged down with. 

14 so, I would suggest that issue is further 

15 being addressed. The whole issue of indemnification, 

16 and section 119, and 85-804. But I think that for 

17 this Task Force, the narrow focus is that here are 

18 some areas, here are some possible ways of expediting 

19 the program. And I think that is what your charter 

20 calls for you to do. 

21 And as you look at that, does this section 

22 cause a problem? And if not, then I would propose 

23 that you leave that in, and then go forward. 

•l 
II 

I 

If 
I 
I! 
ll 

I 

•I 
ll 
II 
1f 
li 
' I! 

I, 
t 

I 
I 
I 
II 
I 
II 
I 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

282 

MS. SHIELDS: Leave what in? 

MR. DAVIDSON: The language as you haven't 

excluded that last sentence, because that last 

sentence was designed to sort of carry you one step 

further in understanding what we're seeing here. But 

I think what I'm hearing around the table is that that 

last sentence actually confuses the issue much more. 

MR. GRAY: It doesn't confuse it if there's 

no provision in the law now, prohibiting indemnifying 

the contractor for acts involving negligence and 

misconduct. 

MR. DAVIDSON: So you guys don't provide 

your contractor racks any indemnification. Your claim 

contractors? 'No indemnification. 

MR. DOXEY: There is nothing that prohibits 

us from doing that. 

MR. GRAY: Can't we make some provision for 

limiting indemnification for negligence and misconduct 

-- you can follow the 119 example, you can follow the 

other example. If you want to be consistent, which 

is Gordon's concern, you could use the same language 

as in section 119. But this way, we're in the 

position as a task force of saying, "We think you 
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1 ought to indemnify your contractors, without saying 

2 there ought to be any limits on indemnifying in cases 

3 involving negligence and misconduct." And I'm not 

4 prepared to do that. 

5 MR. DAVIDSON: Is there some compromise here 

6 we can say? The task force reconunends that these 

7 indemnification issues warrant further review? I 

8 don't know. 

9 MR. DOXEY: Maybe the way to handle it would 

10 be to propose that this should be addressed further. 

11 The specifics on to what degree of indemnification. 

12 Not necessarily call out the difference between, 

13 simple negligence versus willful misconduct, or a 

14 whole host of different tests. Just say that should 

15 be spelled out to resolve the issue. 

16 MR. GRAY: Do you have the authority.to do 

17 it under existing law? 

18 MR. DOXEY: Under 85-804, we do have the 

19 flexibility. We are· not offering it at this current 

20 point. And that's been a part of the debate about the 

21 lack of qualified contractors. 

22 MS. SHIELDS: So we should say that DoD 

23 should review its indemnification procedures. 
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I 1 MR. GRAY: No. I'm saying they should -- if 

2 they're going to engage in indemnification of these 

I 3 contractors, I'm saying they should put some 

I 4 provisions into the contracts to limit indemnification 

5 for acts involving negligence and misconduct. 

I 6 Now, you can call it gross negligence or 

I 7 willful misconduct, or you can just call it negligence 

8 and misconduct. 

I 9 MR. CIUCCI: So what you just do is add two 

I 10 words, for the contractor's negligence and misconduct? 

11 MR. GRAY: Yes. That was my suggestions. 

I 12 MR. CIUCCI: And if you want to delete "of 

.I 13 course" I'll be agreeable to that. 

14 MS. SHIELDS: So what would you have it 

I 15 read? "Of course Dod should -- even though Congress 

I 16 in 119 has specifically allowed indemnification of 

17 

I 18 

negligence," you're going to say in this task force 

report --

I 19 MR. GRAY: Unless it's gross negligence or 

20 

I 21 

willful misconduct. 

MS. SHIELDS: Are you going to change this 

I 22 to say gross negligence and willful, so that it agrees 

I 
23 with 119? 

w~•. 

I 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

285 

MR. GRAY: I'm saying it can go either way 

they want. All I'm saying is that if we're going to 

endorse the concept of indemnification, they should 

put into the regulations under whichever statute 

they're operating under and, as I understand it, 

they're operating under 85-804 

MS. SHIELDS: What if we do this, Dod should 

review its indemnification procedures, but in no 

circumstances should it indemnify contractors for 

above the gross negligence and willful misconduct 

standard in 119? Okay? 

MR. GRAY: Okay. 

MS. SHIELDS: Dod should review its 

indemnification procedures, but in no circumstances 

should it indemnify contractors above the standard 

provided in Section 119 of CERCLA. Okay. 

Okay, can we move to page 28 and 29. 

MR. CIUCCI: You can adopt that standard. 

That's fine with me. 

MS. SHIELDS: Any comments on page 29? 

MR. DOXEY: Can we go back to that for a 

second? 

MS. SHIELDS: Oh, where -- page 29 would 

I 
I 

' 

I 
.I 
I 
I 
I 
II 
1! 
li 

' 

I' 
I 
I 
I 
I 
I 
I 
I 
I 



I 
I 286 

I 
1 

2 

move to the finding and recommendations. So, what he 

saying is, we just reiterate -- I see. If there are 

I 3 changes to the rest of the chapter, it will be 

I 
4 

5 

reflected in this part. 

All right? That means that we can move to 

I 6 chapter five now, which is one page 35. This was also 

I 7 considered a less controversial section that maybe we 

8 could get through while Tom is gone. We will go back 

I 9 to chapter four. We will skip to chapter five now. 

I 10 MR. OH: Before you move on, for the record, 

11 I have, items for the glossary to help clarify the 

'I 12 concepts you talked about. 

I 13 MS. SHIELDS: What is this? Let's go off 

14 the record. 

I 15 (Whereupon, off the record briefly.) 

I 16 MR. GRAY: Page 30 I think is a typo, under 

17 recruitment, first sentence, second line, "should 

I 18 concentrate on bringing on board contracting officers 
,. 

I 19 experienced in using different contract types." I 

20 think there's a word missing there. 

I. 21 MS. SHIELDS: All right. We are turning to 

I 22 page 35, resources and funding. Are there comments on 

23 page 35? 

I 
I 
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1 MS. SHIELDS: No comments. We'll pass to 

2 page 36. I have a question on the first full 

3 paragraph. The third line, you say, retain engineers, 

4 do you mean retain, or do you mean retrain? It could 

5 mean either one, I think. 

6 MR. DOXEY: It could mean either one, I 

7 think. 

8 MS. SHIELDS: Right here, page 36. 

9 MR. CIUCCI: We corrected it. 

10 MS. SHIELDS: Yes, sir. 

11 MR. GOODHOPE: I have been quiet long 

12 enough. That first sentence of the first full 

13 paragraph on page 36, does that only speak to 

14 personnel resources, or are we talking about resources 

15 to ensure the clean up? 

16 MR. DOXEY: I'm sorry. I missed that 

17 question. Which one? 

18 MS. SHIELDS: We are talking about resources 

19 here. What are we talking about? Are we talking 

20 about the whole clean up process? Why not. Let's go 

21 for approach, right? 

22 MR. DOXEY: Adequate resources with design, 

23 both personnel, and financial for those personnel. 
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I 1 MR. GOODHOPE: Well, I'm wondering if-- if 

2 we look at what is supposed to be happening over the 

I 3 next five, ten, 15, 2 0 years, the 8 0 some bases 

'I 4 closing that have to be restored, and it is going to 

5 

I 6 

cost a lot of money. 

And decisions are going to be made by 

I 7 certain people where that money is going to be spent. 

8 And those decisions, more often than not, are made at 

I 9 OMB. And I was wondering if the brooding omnipresence 

I 10 of OMB, coupled with the anti-deficiency act might 

11 

I 12 

just be enough, I mean, to make everything else that 

we're talking about here somewhat futile. 
-· 

I 13 If OMB goes in and doesn't give us enough 

14 

I 15 

money to do 86 bases, you know, what's going to 

happen. I guess that's beyond the scope, I think, of 

I 16 this task force. But I think maybe we should have a 

17 

I 18 

task force, or a recommendation going back to Congress 

about what -- what will the role be of OMB the next --

I 19 you know, the coming decades, and getting these bases 

·t. 
20 

21 

restored. 

There are a lot of agreements that will be 

I 22 depending upon funding, a lot of commitments. 

I 
23 Communities will be going out to try to get people to 

I 
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come on bases. They are trying to redevelop these 

bases. And, you know, five years down the line there 

might not be any money for clean up at certain bases, 

or at most bases. And it's something I know that we 

haven't addressed, and I think it might be beyond the 

scope of this task force. 

But I think we would not be taking care of 

our responsibility if we did not say something to 

Congress. say, "Look, you have really got to worry 

about what role an agency that's not even here at this 

table, what an important role that agency is going to 

play. And nobody --who is overseeing them? What is 

happening with them?" 

But anyway that's -- I would -- I'm hoping 

Brian comes back here pretty quickly. Do you have his 

proxy? 

MS. KWEI: Yes. I have his proxy. He is 

making an emergency phone call. States do have some 

concerns regarding whether states will be fully 

reimbursed for all of the state's oversight cost. 

Because at this point, the DSMOA's we have limit the 

coverage of funding or reimbursement to DERA funded 

activities. 
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And now we have these new issues relating to 

base closure and re-use. so, states would like to 

recommend that the existing DSMOA be amended as soon 

as possible to ensure that states will be fully 

reimbursed for, number one, state's oversight 

activities conducted under FFA' s, number two, 

oversight activities related to, or required as a 

result of any oversight activities required of us -

I'm sorry, there's a typo here. 

I •m reading basically from the letter we 

sent to Mr. Baca. Required as a result of any removal 

or remedial action identified as necessary in the 

future. And states would also like to be assured that 

any assistance or support the states provide with 

regard to the assessments or re-use of any clean or 

uncontaminated base properties would also be fully 

reimbursed. 

These later issues were not -- did not exist 

when we negotiated and finalized the DSMOA's. These 

issues are related to base closure and re-use. so we 

would like to amend the DSMOA to make sure that the 

state will be fully reimbursed for these type of 

oversight activities. 
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1 MS. SHIELDS: If we just throw in "and 

2 oversight after restoration," does that give you some 

3 peace of mind? 

4 MR. GOODHOPE: No. I think --

5 MR. DOXEY: If I can address a couple of 

6 those issues. 

7 MR. GOODHOPE: If I can just finish my 

8 comments. I have no doubt that DoD wants to clean up 

9 the bases, and that the base commanders out there want 

10 to clean up the bases. But that just may not get the 

11 job done. And I think it's an important issue that 

12 needs to be addressed again. I think it's beyond the 

13 scope of this task force. 

14 I think we need to make a recommendation, 

15 though, that Congress really needs to look at the 

16 budgeting process, and spending priorities, and 

17 closing and cleaning up 86 bases. 

18 MS. KWEI: Also we know that now we have a 

19 base closure account. This is in addition to the DERA 

20 account. Base closure account is not addressed in 

21 DSMOA, but we understand that in practice we have been 

22 reimbursed out of this account. so we would like to 

23 make that clear in the DSMOA. 
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And the DSMOA we have in California is very 

limited. It just says, "DERA funded activities." so, 

for example, in California we have Mather Air Force 

Base. And right now, under pressure from the local 

communities, Mather feels like they need to do some 

assessment of the very very clean parcels, which is 

just pre-industrial pristine state. It has never been 

used, in the natural state. 

so they are doing work assessing the status, 

or the condition of this parcel, and they are asking 

the state to provide oversight activity, like review 

their work, draft plan RI/FS. And we just want to 

make sure the work we are doing relating to the clean 

parcels are also reimbursable. 

MS. SHIELDS: What do you want in here -- in 

where? Have you got a proposal? Do you have some 

language? 

MR. GOODHOPE: We will draft up a proposal. 

MR. DOXEY: I have a suggestion that I think 

maybe might speed it a little bit. I think that the 

words that we have right here, "That congress ensures 

adequate resources." Maybe we can work something with 

those words, right in that area that would address 
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1 your concern. 

2 I think some of those concerns that you 

3 mentioned, if I could take a moment and just hit 

4 those, you may see that they really don't belong 

5 within the Task Force. Maybe there is a different 

6 forum that you might want to seek to do that. 

7 The issue of the oversight, the one percent 

8 I heard mentioned, that was "agreed to" through a lot 

9 of debate, and a lot of discussion with the National 

10 Governor's Association, the Association of Attorney 

11 Generals, also ASTSWMO. And what I would propose if 

12 that's inadequate, or if there is a problem with that, 

13 maybe that be the focus, because I think that worked 

14 pretty well to identify a level. Whether it's one 

15 percent, three percent, who knows what it is? 

16 But that would offer you an opportunity. 

17 As far as things outside of that mechanism, 

18 that you would see that you would have oversight, if 

19 they were related to the base closure activity, our 

20 Office of Economic Adjustment has the ability to offer 

21 grant money, and has the ability to work for community 

22 redevelopment. You mentioned Mather, about additional 

23 moneys, and we may be able to be address it through 
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that mechanism. 

I think we were trying to capture here is 

that "adequate resources," are available. And the 

BRAC -- I was talking about this special account. 

There is no difference whether it's DERA, or whether 

it's BRAC, as a source of funds as far as the 

oversight issue. 

What we were getting at as far as this task 

force recommendation in whether Congress could ensure 

whether there is adequate resources identified, and I 

know that they were trying to handle this problem 

through hearings. There is going to be a series of 

hearings next year by the House Armed services 

Committee. 

Maybe the Congress is too early right now, 

if what your saying is that if OMB doesn't provide 

adequate funds, let's say, going in, but that doesn't 

preclude Congress from saying, "Hey, you didn't 

provide adequate funds" debating it and then adding 

funds. 

MR. GOODHOPE: That's why we have a base 

closure account. 

MR. DOXEY: Right. I think that is DoD's 
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1 and EPA's responsibility is to provide a workable 

2 plan. I think what we're going to be bumping up 

3 against is the ability of our contractors out there to 

4 perform the work way before we hit the big one. 

5 MR. GOODHOPE: Ken, I hope you're going to 

6 be coming out next week to Texas. And when the people 

7 ask you from the community, well, "Is there going to 

8 be money to clean up the bases?" Whatever the 

9 commitments that we are signing, that we will be 

10 signing now over the next year or two, those 

11 commitments are good. 

12 You know, and I hope we haven't answered for 

13 them because, you know, if the answer is, you know, 

14 there are, you know, and I don't mean this 

15 pejoratively, you know, there are gnomes in OMB that 

16 make decisions that intuit whether or not money goes 

17 to Bergstrom, or Fort Worth. It depends on what those 

18 decisions are. 

19 And they may decide that money shouldn't go 

20 there, and advise whoever it is that they need to 

21 advise that the agreements that we're signing now mean 

22 nothing. Because we can't do anything. 

23 MR. DOXEY: I guess, let me respond to that 
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with --

MR. GOODHOPE: I don't mean to put you on 

the spot. 

MR. DOXEY: The Department, in open 

testimony before Congress, has stated that plans on 

meeting its responsibilities at the bases they have 

signed agreements to. And we are continuing to 

negotiate agreements, working with EPA to sign more. 

our good faith hasn't been broken. 

It's hard to justify what will happen in the 

future except to say, today we plan to have adequate 

resources. 

MR. GOODHOPE: And I believe that. I'll be 

the first person to believe that. But when you're 

talking about making allocations among 86 bases, or 83 

bases, I think that's going to be very hard. 

MR. GRAY: I think one thing is maybe taken 

--I don't think DoD necessarily is who Sam mistrusts, 

I think it's OMB, Kevin. 

MS . SHIELDS: 

finally appropriates 

congress is the one who 

MR. GRAY: I understand, but in this case, 

the Congress added the whole base closure account and 
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there is a record of Congress here. But I think if 

you're going to make this kind of recommendation, it 

ought to be a substantial recommendation that the 

Administration and the congress ensure that adequate 

resources are available to DoD, EPA, and the states, 

for environmental restoration. 

And then we have got a recommendation that 

also goes to OMB, and not just to the Congress, 

because a zero sum budget game is going on under the 

budget agreement up there. You can't add one place 

without subtracting some other place. And, if the 

Administration doesn't put base closure cleanup money 

into the budget request, then the Congress has to find 

someplace to cut in order to add it. And I'm afraid 

that down the road they're going to do what we have 

said elsewhere in this report we don't want them to 

do, and that is, shift money from the DERA account for 

operating facilities over to closing bases. 

So, I think that recommendation ought to be 

addressed to the Administration, as well. 

MR. DOXEY: Would that fix your concern? 

MS. KWEI: No. 

MR. DOXEY: Your immediate concern? 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
.I 
I 
I 
I 



I 
I 

1 

I 2 

I 3 

4 

I 5 

I 6 

7 

I 8 

I 9 

10 

I 11 

I 12 

I 
13 

14 

I 15 

I 
16 

17 

I 18 

I 
19 

20 

I 21 

I 
22 

23 

I 
I 

MR. GOODHOPE: 

298 

I think we need to have 

recommendation that congress needs to look at the way 

these, the clean up -- the closing and the clean up of 

these 86 bases, I think they need to do another task 

force, or something, on that. And get OMB to the 

table, and ask them what they're going to be doing. 

And ask them about previous problems. 

MS. SHIELDS: I'm sorry, we're negotiating 

with proxies. 

MS. KWEI: What I mentioned earlier, states 

believe that this task force report fails to address 

states' concerns regarding funding and reimbursement 

adequately. And thus we --

MS. SHIELDS: Why doesn't that sentence 

it says to give you money. And if we add in oversight 

after restoration, why doesn't that do it? I'm just 

trying -- we're getting all hung up on 

MS. KWEI: Right. Let me just point out 

that --

MR. GOODHOPE: This is a very important 

issue. 

MS. KWEI: In this report, the report 

strongly recommends that we use the mechanism, set up 
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in FFA's, and the mechanism set up in the OSMOAs, so 

I think it's very important to follow up. I think 

that the FFA's and the DSMOAs need to be amended to 

address the new base closure issues. 

MS. SHIELDS: Well, have you got some 

language? 

MS. KWEI: Yes. The one I just read to you 

basically is from the letter from Mr. Strock. We 

would recommend that this paragraph be added to this 

report, perhaps as part of the recommendation at the 

end. That the DSMOAs need to be amended to make sure 

that states oversight activities be fully reimbursed. 

MS. SHIELDS: Where are you reading from 

your letter? 

MS. KWEI: Page five. Chapter five, first 

paragraph. 

MS. SHIELDS: Do you have any problem with 

this? 

MR. GRAY: Did we amend it to say the 

recommendation would go to the Administration and the 

Congress? 

MS. SHIELDS: I don't care. 

MR. GOODHOPE: I would suggest that sentence, 

I 
I 
I 
I. 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 



I 
I 
I, 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

300 

in addition to the addition of the paragraph from Mr. 

Strock's letter, that we amend the first sentence of 

the first paragraph of page 36 to read, "The task 

force recommends that Congress and the Administration 

ensure that adequate resources are available." 

MS. SHIELDS: And you want to add, "And 

oversight after restoration," or not? 

MR. GOODHOPE: That would be fine. 

MR. DAVIDSON: EPA would. 

MS. SHIELDS: And then you want to add this 

paragraph on your page five of the Strock letter as 

the final paragraph before you --

MR. DOXEY: I don't want to say this as an 

objection, but why don't we just express a view at 

this point in time is that, we arrived at a 

percentage, and the involvement that we had with all 

the regulated entities in doing that but, I think by 

putting a paragraph that says, "as soon as possible," 

would defeat the openness of the process. 

And I guess from a DoD perspective, when we 

were building the DSMOA, not necessarily a comment on 

this language, we felt that a one percent cap was 

sufficient enough to fully reimburse. 
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MS. SHIELDS: Let me offer a compromise. 

What if the task force recommended that DSMOA's be 

reviewed as soon as possible to ensure that states are 

that base closure oversight --

MR. GOODHOPE: Be fully reimbursed. 

MS. SHIELDS: is addressed in the 

MS. KWEI: Well, I don't think we view it 

strong enough, because this is, after all, an 

agreement between DoD and the state agencies. 

MS. SHIELDS: But what Kevin is saying is 

that in DoD's view, it may be that some of these 

already have taken into consideration the amount of 
) 

money that it's going to take on the bases that are 

going to be closed. Maybe some others haven't. 

The task force shouldn't make the decision 

that they have to be amended, but we could recommend 

that they be reviewed to see whether they need to be 

amended. 

MS. KWEI: Well, maybe here DoD headquarters 

in D.C. is not aware of the real life problems we have 

in California. You look at the DSMOA language, you 

can interpret it either way. It • s not that clear. 

And that's where the problem comes from. 
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In California, for example, we did some work 

on Presidio, and that's not their -- somehow it's -

okay, we sent a bill to DoD, or to the base. The 

base commander sent it back, and said, "The work you 

did is not DERA funded activity." But it's base 

closure activity. But it's not spelled out in the 

DSMOA. So we're having a problem bi 11 ing DoD in 

California. 

so, because of these problems we have --

actually they are reoccurring. Because some base 

commanders have a very narrow interpretation of DSMOA. 

On the face of the language, if they don't see 

anything outside of DERA, so they just send the bill 

back to our department. So, for that reason, we would 

like to address problems like that in the future by 

amending DSMOA to make it very clear. Base closure or 

re-use related activities are all reimbursable. 

That's only fair. So we would like to 

MR. DOXEY: Let me address the one comment 

that you made. When we looked at the DSMOA program, 

the DSMOA program was seen as a leadership effort to 

bring resolution in certain areas where there was some 

uncertainties. So, I think there's a lot of merit to 
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doing what you're saying. 

In view of how that DSMOA process has 

evolved, it would be counterproductive to have the 

task force go in after DSMOA. But I don't object to 

having a review of the funding issue to see if there 

are adequate resources for the state for whatever 

function is eligible. Our point was that we wanted to 

focus on that your having adequate resources to do 

what is necessary to close that base. 

There's a lot of history to the one percent. 

And that's a very controversial subject that has 

always been, and always will be. You may not want to 

discuss this point. 

You may want to ensure, "that there are 

adequate resources, and that a mechanism can be 

reviewed." 

MR. DAVIDSON: Can I make a proposal that I 

have. After the first sentence, which would say, "The 

task force recommends that Congress and the 

Administration ensure that adequate resources," blah, 

blah, blah, "for environmental restoration and 

oversight at closing bases." Next sentence, "Base 

closure activities may result in regulatory oversight 
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activities that are in addition to existing CERCLA 

responsibilities, (e.g., clean closure, or clean land 

determinations), and so on and so forth. 

It may be useful here to get to your point, 

that there is a marker left in here to indicate that, 

CERCLA, we have certain responsibilities, base 

closures, there's going to be some different ones in 

addition to those that will have some resource 

ramifications. Because I know we are concerned about 

that at EPA. 

MR. DOXEY: That's a good point. I agree 

with that. 

MR. DAVIDSON: With an e.g., I don't know if 

we can figure out exactly, but take some of the stuff 

out of there. 

MS. SHIELDS: That sounds better to me than 

mandating that all of these be amended, when we don't 

know whether they all need to be amended or not. So, 

I would agree to that in concept. Why don't you all 

write it, and we'll read it before we move out of this 

chapter, okay? Is that -- will you work with the 

state and write it down? 

MS. KWEI: Sure. 
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MR. GOODHOPE: Ma'am, one point of 

clarification. And that is that, while the sentences 

that we have, while the first sentence is fine from 

our perspective, that we will be reserving the right 

to add a little bit more of our concerns, probably 

from the state perspective, in additional, or some 

other comments. 

MS. SHIELDS: I wouldn't be the least bit 

surprised. (Laughter) I wouldn't be surprised if 

there are other places in this chapter where you may 

want to say the states need money. Okay? 

Are there any more specific comments on page 

36? We'll move to page 37. I have a rewrite of the 

description of the consent decree in the letter that 

we circulated. It's on page three if people want to 

read it. It's page 37, the third full paragraph, 

rewrite the first sentence as follows, "The defendants 

also agree to establish a second trust (the custodial 

Trust) to receive the full title to approximately half 

of the site, which was owned by defendant that had no 

other assets." 

Then under the terms of -- then it goes on, 

this is a more accurate summary of the case. I don't 
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imagine anybody else would know or care about that. 

(Laughter) But, we try to focus on events. Are there 

any more comments on page 37? We' 11 move to page 38. 

Are there any more -- are there any comments 

on page 38? 

MR. GOOOHOPE: Let me make sure the 

recommendations conform to the body of the 

MS. SHIELDS: Right. We're still working on 

the language, so I pledge to you that we'll come back 

and read that before we leave here. And we'll move 

back now to chapter four. But, madam chairwoman is 

going to take a break before that, so we will resume 

in two minutes. 

(Whereupon off the record from 3: 36 p.m. 

until 3:42p.m.) 

MS. SHIELDS: We're going to chapter four 

now. Exercising the prerogative of the chair, I get 

to make my comments first. Page 31, at the end of the 

second paragraph, someone threw in the idea of 

modifying the waiver of sovereign immunity. I would 

propose ending that sentence at EPA, and leaving out 

the next sentence. 

There is not a hidden agenda here. I think 
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we are really talking about delegation, not immunity 

waivers. And I think the reason that was put in there 

was to say it's unlikely that congress would give --

would take authority away from the states. 

that's not going to happen. 

Truly, 

That's more in the nature of delegation than 

waiver. As for the last sentence of the paragraph, 

the point is more clearly made in the next paragraph 

which talks about what the states can do. So, I would 

end the paragraph at EPA. That leaves out the last 

clause about sovereign immunity in the last sentence. 

And I would change in the next paragraph "most states" 

to many states. I think that is more accurate. 

Anybody have any problems? 

MR. GRAY: Well, having spent 30 years with 

the Congress, I hesitate to predict anything Congress 

is likely or unlikely to do. 

MS. SHIELDS: I mean, as far as I'm 

concerned, we could leave out the whole sentence. 

MR. GRAY: I would prefer leaving out the 

whole sentence. 

MS. SHIELDS: That's fine with me. 

MR. GOODHOPE: Which --what are you talking 
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about now. 

MR. GRAY: The sentence that says, "Congress 

is unlikely to eliminate this overlap and place the 

entire responsibility for ••• "· 

MS. SHIELDS: That's a good point. 

MR. GOODHOPE: I can allow --

MR. GRAY: I didn't know what that meant. 

The oqly thing predictable about Congress is its 

unpredictability. 

MR. GOOD HOPE: I can see why it's there. 

The only way the states will have some authority -- I 

guess we were saying it's unlikely the congress was 

going to take away --

MS. SHIELDS: There's just no point in 

saying it. 

MR. GRAY: On the other hand, in that next 

sentence, I think you need to say, "States have 

significant statutory responsibilities for non-NPL 

sites." 

MR. DOXEY: I'm sorry? What was that? 

MR. GRAY: The next sentence says, "On the 

other hand, under CERCLA, states have significant 

statutory responsibilities," and I think you should 
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add, "for non-NPL sites." 

MS. SHIELDS: I would l!i!ave out that 

sentence because in the next paragraph you talk about 

what CERCLA provides for states. I don't think it 

hurts anything to just leave that out. 

MR. GRAY: Yes. Because non-NPL sites is 

mentioned in that last sentence. 

MR. PENDERGRASS: It was supposed to be a 

transition to the next sentence -- or to the next 

paragraph. It was just to be the transition. 

MS. SHIELDS: I would end the second 

paragraph, "After delegation is -- " And then go to 

the next paragraph. 

Does anybody -- I think Gordon;. you made -

we suggested changing "most states" to :"many states 

also now operate their own clean up programs." 

MR. PENDERGRASS: Well, factually 

factually it is most states. 

MS. SHIELDS: Is it over 50 percent? 

MR. PENDERGRASS: Oh, yes. Actually, there 

are 49 that have funds to do clean up. And, well, 

somewhere right around 25 that have full enforcement 

kinds of authorities. Forty nine of them have funds. 
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MS. SHIELDS: I'm happy to defer to 

MR. GRAY: I think the last time we looked 

at it, though, something like 50 percent of the clean 

ups were done by something like six states. I mean, 

they have programs, but that doesn't mean it's an 

effective program. 

MR. PENDERGRASS: But they have -- they do 

have funds, and are authori~ed to do clean ups. 

MS. SHIELDS: You want to leave it "most" 

should we -- ? 

MR. GRAY: I think it's an accurate 

statement that most states have a clean up program, 

although they obviously do vary significantly. 

MS. SHIELDS: 

another question. 

How well funded it is is 

MR. GRAY: One further thing, if I might, on 

that page, on the first line, I think we should add 

the word "may," where it says, "EPA and the state may 

have overlapping regulatory authority." I don •t think 

it•s a sure thing. It may or may not occur. 

MS. McCRILLIS: In all cases, or as a general 

rule? I think we might say that in many cases the 

potential is there in great measure. Particularly 
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where, definitely where the site is also a RCRA 

facility. 

MR. GRAY: If you want to say, "have 

overlapping regulatory authority at most Federal 

facilities, 11 or "at many Federal facilities. 11 That • s 

fine. I just don't think we need to say that they 

automatically have overlapping regulatory authority. 

It may not be true. 

MS. SHIELDS: I would prefer your first, 

because I don't know whether it's most, or many, or 

some, or -- so let's just say may. 

MR. EDWARDS: We have some revisions up 

here, to the paragraph before. 

MS. SHIELDS: Are these ? 

MR. GOODHOPE: Page 27. And before the 

chair has any fits, please give me a chance to 

retract. Most of the changes are self e~lanatory, 

except for the last one regarding the unitary 

inspective executive theory. We are going to withdraw 

that· change. 

We will go on record as saying, though, that 

the reason we are is that it's not a statutory 

barrier, it is an interpretation, an administrative 
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interpretation barrier. But nonetheless, we were -

we will withdraw the unitary executive change at the 

end of the --

MS. SHIELDS: So basically then, the changes 

on this page amount to changing the word "delegation" 

to "authorize". 

MR. GOODHOPE: Right. 

MS. SHIELDS: I think that's a more accurate 

way. 

MR. KUSHNER: May I ask a question. What is 

the RCRA -- the actual transfer from EPA to the state. 

Is it a delegation, or is it an authorization? What 

is the executive order? 

MR. DAVIDSON: It's an authorization. 

MR. RUNKEL: This correctly states the 

activity. 

MR. KUSHNER: For Texas? 

MR. DOXEY: And is that the way it is for 

all the states, or is it just for Texas? 

MR. RUNKEL: We treat Texas differently than 

(Laughter). 

MR. DAVIDSON: I do have a question on -

not on the changes you guys are suggesting, but there 
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are four sentences down that states, "Although states 

may be authorized to administer the RCRA regulatory 

program, Congress should quickly provide that EPA 

retain author! ty to enforce the statute." Okay, 

that's overfiling authority. I assume that's what 

they're trying to get at here. 

The next sentence, "This ensures some 

regulatory overlap and duplication, even under a 

statute that provides for authorization." That • s a 

fairly strong statement there that, I don't think it 

practice 

MS. SHIELDS: Yes. It is. It's pejorative. 

MR. DOXEY: Which one is this? 

MS. SHIELDS: "This ensures some regulatory 

overlap and duplication." It also ensures some 

environmental safeguards, I would point out, when you 

have got a state that's not doing anything. 

MR. DAVIDSON: Yes. I --what's t:he point of 

having that --

MS. SHIELDS: That's a good question. 

MR. PENDERGRASS: Well, the point of having 

it in here is that the problem is that the task force 

is trying to deal with is eliminating ov~rlap, and 
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this is where the overlap is. 

places. 

MR. DAVIDSON: In overfiling authority? 

MR. PENDERGRASS: No. The overlap is in two 

It 1 s the overlap between RCRA and CERCLA, 

that's one situation. Then there's also overlap in 

overfiling authority. And I don't think it's 

pejorative to state that it's there. 

MS. SHIELDS: Well overlap and duplication 

are not non-pejorative words. They are -- in our 

lexicon, those are bad words. Now, if you want to 

add some good words in there, maybe, we can --

MR. DOXEY: I think what we're getting at -

what is the purpose of the overlap that there -- maybe 

that's a bad word, overlap, but that dual 

responsibility; it ensures something. Maybe that's 

what we want to get at. 

MR. PENDERGRASS: Maybe it means that there 

is some dual purpose --

MS. SHIELDS: Maybe dual responsibility. 

MR. DAVIDSON: If there is a situation of 

noncompliance at a DoD facility, and EPA doesn't feel 

that the state is taking appropriate enforcement 

action, we have the ability to go in and using state 
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law take that action. So it's a protective devise. 

I'm not sure that that creates an 

duplication or an overlap. What it creates is 

administration of enforcement of law. 

MS. SHIELDS: can everybody agree on 

amending on changing "regulatory overlap and 

duplication" to "dual responsibility"? can we go with 

that? 

MR. DAVIDSON: Well, I want to,-- how would 

that be a dual responsibility? I mean -- there's 

MS. SHIELDS: Well, it's -- both entities 

have a responsibility. One didn't live up to his. 

MR. DAVIDSON: Well, the reason I say that 

is that may connote some duplication. Okay? And I'm 

just not sure that's really the case in point. 

MR. PENDERGRASS: Well, there is some 

duplication, because the only way you're going to find 

out about it is to be doing the oversight. And, it 

would not be duplication if you got out completely. 

MR. DAVIDSON: Well, the point is, does this 

type of structure slow down DoD, or create confusion 

in the field by DoD to expedite clean up and 

compliance? Is that what we're trying to get at here? 
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MR. KUSHNER: I think that's what we have 

said. That why we -- that's why we have this issue to 

begin with. 

Ms. McCRILLIS: But, what I would clarify is 

that the problem has not been so much with the EPA's 

ability to be able to come in and enforce the statute 

under its oversight, RCRA oversight, but rather the 

dual jurisdiction problem has been more with CERCLA 

and RCRA, than possibly state laws. I wouldn't say 

it's as real a problem with state laws. 

I don't think we have really experienced 

the, type of dual jurisdiction problem, where EPA has 

exercised its oversight role over a state delegated 

RCRA program. So, I don't know that is as much the 

problem as the other area, RCRA vs CERCLA, 

problem. 

is the 

MR. GRAY: I think we have made another one 

of these leaps here. I don't see anything in the 

terms of reference of this task force that talks about 

eliminating overlapping authority. It talks about 

improving interagency coordination within existing 

laws and regulations. By the way, it's to streamline 

within existing laws and --
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The point here was not 

this is not here to talk about eliminating. 

It's here to talk about there's a problem, and the 

next -- the recommendation is to use the agreement 

processes to avoid the problems. 

Now, if DoD is saying that it's not really 

a problem, then we'll take it out. But it's part of 

the background to say that there are some problems, 

and that the solution is to deal -- to use the 

agreements, and better use those agreements. 

MR. DOXEY: How about if we put the fix in 

maybe the word that says, since this is supposed to be 

an example, or a prediction of what could happen, 

maybe if we interject the word, "the potential is 

there for," or something like that. 

That may make you a point here, and then 

allow your recommendation to clarify what you•re 

actually saying later. 

MR. DAVIDSON: To be honest with you, I have 

got kind of a problem with that approach. I mean, 

RCRA CERCLA is one thing. We '11 get to, that in a 

second. But in terms administering compliance, I 

mean, there is a design, and there are reasons for 
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doing this. 

Nowhere in my tenure at EPA has it ever been 

brought to my attention that overfiling authority, or 

administration of compliance in enforcement of 

regulatory standards has reduced, has caused delay, or 

overlap, or duplication, and frankly I'm not sure I 

want that laid out here, because I don't think that's 

the case. 

RCRA CERCLA is something different. We can 

talk about that. But my proposal would be just, not 

to even include most of this paragraph. 

MS. McCRILLIS: I would concur, or I would 

recommend that that happen. I agree with what you're 

saying. The problem has really been between, RCRA and 

CERCLA, not so much EPA RCRA overfiling state RCRA. 

MS. SHIELDS: Is it sufficient for you to 

just delete the line that starts, "This ensures."? 

MR. DAVIDSON: Well, the line after that 

also. 

MS. SHIELDS: That's already gone. The last 

two are gone. So we're just deleting the last three, 

so that that paragraph would end with, "Congress 

clearly provided that EPA would retain authority to 
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enforce the statute." Period. End of paragraph. 

MR. KUSHNER: I would like to make a point. 

I recognize your concerns with respect to enforcement 

of compliance, and I agree with you that in general, 

compliance as used generally do not impede our CERCLA 

programs, except in one instance. 

And, in fact, this is the one instance I 

think that causes most of our RCRA CERCLA integration 

problems. Because my experience has been that we have 

been very successful in coordinating our CERCLA 

obligations with our RCRA corrective action 

obligations. Where the difficulty comes, then, is 

when you have got closure issues with respect to 

unpermitted units that have also been scored for 

purposes of CERCLA, and was the basis for listing a 

facility that the state wants to address as a RCRA 

compliance issue. 

But as part of closure, as you know, there 

are corrective action provisions included, ground 

water monitoring, etc., that sometimes do not mesh 

with the overall remediation going on at the facility. 

So, to the extent they want to address those type of 

closure issues in the context of a consent order, and 
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the state may wish to impose inconsistent schedules 

with the schedules that have been negotiated for the 

CERCLA clean up agreement, the compliance issues do 

cause us problems. 

And cause additional expense in the clean 

up, because often we require them to install separate 

ground water monitoring systems for the particular 

unit, which is some instances has been located in a 

larger area contamination, such as the ground water 

monitoring provides little beneficial information for 

us. so, it costs us a million dollars to install 

ground water monitoring for, in our mind, no reason. 

MR. DAVIDSON: The closure issue is -- I 

wouldn't that is sort of in a gray area. But I 

don't think that's something I would address more 

in terms of a clean up RCRA CERCLA type of issue, 

because that's where we find that problem. Not in 

terms of, "Have you labelled your drums in safety 

MS. SHIELDS: Okay. Have we got agreement 

to end that paragraph at the word "statute," at about 

the fifth line from the bottom of the paragraph? can 

we move on to the next page? 
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MR. KUSHNER: Excuse me. We have some 

changes on pages 31 and 32. The first paragraph, the 

introductory paragraph, on the last full line after 

"regulatory" editing the words remedy selection, so 

it'll say regulatory remedy selection authority. 

MR. DOXEY: Excuse me. I don't have those. 

Where are those from. 

MS. SHIELDS: Whose changes are they? 

MS. McCRILLIS: These are changes that we 

recommended. I talked through some of this with Mr. 

Baca yesterday. 

MR. PENDERGRASS: In the first like of -

MS. SHIELDS: Wait a second. What was that 

one? You have added -- ? 

MR. PENDERGRASS: Remedy selection authority. 

MS. SHIELDS: Instead of regulatory? 

MS. McCRILLIS: The issue here was the term 

"lead" started creating some problems. What you 

really mean by "lead" responsibility. Did you mean 

remedy selection authority, did you mean you're 

actually doing the clean up work, or did it mean that 

you were oversighting? 

that there was some 

And so, in order to make sure 

clarity, and there wasn't 
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confusion over what we meant by these various terms, 

these are recommended changes to help sort through 

that. 

MR. PENDERGRASS: I'm not sure that 

again, I think I think it's whatever as 

consolidating regulatory authority there, that's the 

problem that we •re dealing with. Later on, there are 

specific points where it discusses lead, and we were 

willing to add --

MS. SHIELDS: The chair is changing over, 

and we would like to break for a minute, so we can get 

clear where the comments are coming from at DoD. 

(Whereupon, off the record from 4:02 p.m. 

until 4:12 p.m.) 

MS. SHIELDS: Maybe we don't need to wrestle 

with some of this. We are finished with page 31 of 

chapter four. No-- we're not. I'm sorry, we're not. 

We're finished with some comments on --

Oh, Tom, this is left over. on page five, 

we agreed in concept to something, and then they went 

and drafted language. And this is the draft language 

that people need to agree to. It's supposed to fit in 

-- this language that came around for chapter five is 
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after the first sentence of the first full paragraph? 

Is that right? 

MR. RUNKEL: On page 36? 

MS. SHIELDS: On page 36 1 first full 

paragraph, after the first sentence, this would be 

inserted? Is that ·right? 

MR. DAVIDSON: I would -- I think that the 

I was the thinking the base closure activities may 

in regulatory agency oversight should actually go up, 

should go in after the first sentence. 

CHAIRMAN BACA: Does everybody have a copy? 

MS. SHIELDS: Just put this as a new 

paragraph before "use of proceeds"? 

CHAIRMAN BACA: Do you have extra copies to 

hand out? The reporter is having difficulty with 

everybody talking at the same time. 

Let me read the statement. "The Task Force 

recommends that Congress and the Administration ensure 

that adequate resources are available to DoD, EPA, and 

the states for environmental oversight and restoration 

at closing bases. In addition, the Military Services 

should expand environmental education programs to 

retrain engineers, scientists and c'ontracting 
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specialists who have been displaced from other jos 

assignments due to base closures and realignment. 

Base closure activities may result in 

regulatory agency, i.e. , EPA and the states, 

(oversight activities that are in addition to their 

existing clean up oversight responsibilities.) The 

Task Force recommends that the existing DSMOA be 

reviewed as soon as possible." I'm not sure what this 

means. "To ensure that the states will be fully 

reimbursed for their oversight activities. These 

additional oversight activities may require amendments 

of DSMOA. 11 

What do you mean by the task force 

recommends that the existing DSMOA be reviewed as soon 

as possible? 

MR. RUNKEL: We had talked about the current 

DSMOA • s not reflecting base closure oversight 

activities. And that's when Gordon had added in that 

first sentence or the second to reflect that. And 

then.we had originally said the existing DSMOA's be 

amended as soon as possible. And DOJ again expressed 

concern that that was too mandatory. 

CHAIRMAN BACA: Does anybody have a problem 
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with this language? 

MR. KUSHNER: My only concern would be to 

ensure that that language is consistent with the 

existing DSMOA principles and policies. 

CHAIRMAN BACA: As far as I know, 

Where do we want this inserted? Page 36? 

"closing bases"? 

it is. 

After 

MS. SHIELDS: This is the fir~t paragraph. 

This is this paragraph. 

CHAIRMAN BACA: For the record? 

MS • McCRILLIS: May I just bring up one 

issue we had discussed earlier was the question of 

fully reimbursed? Did we not talk about that earlier? 

MR. RUNKEL: We're just recommending that it 

be reviewed, not saying they have to be am~nded. That 

was the issue. 

CHAIRMAN BACA: Okay. Then are,we through 

with page 36? Okay. Let's go to chapter four? It 

shouldn't take more than a few minutes to get through 

this. 

MS. SHIELDS: We have already made quite a 

few changes to page 31. We're not quite through. 

CHAIRMAN BACA: Okay, page 3 1. , Anymore 
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I 2 

comments on page 31? 

MR. GRAY: Just a question. The statement 

I 3 is made, the second sentence, "The overlapping 

I 
4 

5 

authority has, however, led to confusion, conflict, 

and delay in timely clean up of military bases." In 

I 6 the preceding discussion, I think we sort of came 

I 
7 

8 

around to the point of view that this problem is more 

a problem between RCRA and CERCLA rather than between 
' 

I 9 EPA and the states. 

I 
10 

11 

Do we have some examples where it has led to 

confusion, conflict, delay in timely clean up of 

I 12 military bases? 

I 
13 

14 

CHAIRMAN BACA: There are many examples. 

Many examples. 

I 15 MR. GRAY: Well, is it an overlap between 

I 
16 state and EPA? 

17 MS. McCRILLIS: One of the ones that Larry 

I 18 mentioned this morning was at Robbins Air Force Base, 

I 19 where the state had an ongoing RCRA corrective action, 

20 and then the site was later added to the NPL. And, 

I 21 you know, we were all able to finally get together and 

I 22 work out the problems at the facility but, the problem 

23 is, it takes time to work through those issues. 
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MR. GRAY: But was it the state 

I 
handling the RCRA action? 

I 1 ,' 
MS. McCRILLIS: Yes. The state had 'i£h~ 

. ·I lead, and then the site was added on the NPL. That·•s 

. "I correct. 
i ! 

' ~ • I , 

. . I 
betwe·en· 

. ' 
I 

.: I 

MR. GRAY: And that led to problems 

I 

In Lat case ... 

I r 1 

EPA and the state? 

MS. McCRILLIS: Yes. 

depends on, obviously, whether the state has tll'~l 
delegated RCRA authority or not, Whether lor not you ;~e i 1 

· · d · t · b tl ~~~. going to encounter dual )un.s ~c ~on e ween EPA an~.' 
I. the state. But in that particular case, that was the 
1 

, ... h : 

situation, where the state was --

situation/,~ 
CHAIRMAN BACA: It's a 

though. It really is. 
,• I 1 

MR. GRAY: We seemed to be in agreement a;. 

F' while ago that it was between RCRA and CEiCLA and no:t; 

1 

i"' 

whether it was the state that had the lead, or EPA. I '· 
I , 

CHAIRMAN BACA: It's a problem with th~ . 

laws, and it's a pr?blem with the agencils applying \'' 

those laws. 

MR. GRAY: I'm sure we 

CHAIRMAN BACA: Yes. 

I 

have som~ 

We do. I 

i 

examples~ .. · · 

Any mor4a .. 
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comments on page 31? We don't need any more examples. 

Sam? 

MR. GOODHOPE: Page 29, 

CHAIRMAN BACA: We're not going back. 

MS. SHIELDS: We finished page 14. I want 

you to know that we are not going back. 

MR. GOOOHOPE: Well, you do have to go back 

to chapter two. 

CHAIRMAN BACA: Okay. Go ahead. 

MR. GOOOHOPE: Again, just standing up for 

the rights of states to maintain their roles -- their 

role. 

CHAIRMAN BACA: 

to do that. 

MR. GOODHOPE: 

CHAIRMAN BACA: 

to do that. 

This document is not going 

Pardon? 

This document is not going 

MR. GOODHOPE: This document? 

CHAIRMAN BACA: This document. 

MR. GOODHOPE: What? 

CHAIRMAN BACA: I mean this report. 

MS. SHIELDS: Does not give them something 

they don't have, in the sense of the state 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

329 

MR. GOODHOPE: I'm reiterating, or 

reinforcing the idea that there are state out there do 

have some responsibilities under laws as they 

presently exist. And again, I may be stating the 

obvious, but --

MR. PENDERGRASS: What they have done is add 

a little specificity. We already have that many 

states take an active role in clean ups of Federal 

facility NPL sites. It was period. We have added the 

including responsibility for oversight, and management 

at state lead and Federal NPL sites. 

And my only question is that phrase has 

caused problems with -- EPA doesn't, I believe, refer 

to them as state lead sites. 

CHAIRMAN BACA: Can we have EPA clarify that? 

MR. DAVIDSON: That's my question. I'm 

trying to get what you guys were -- what you meant by 

that. I mean, we can't delegate certain authority to 

the states at NPL sites. 

CHAIRMAN BACA: Okay. Sam do you want to 

let your attorney speak? 

MR. EDWARDS: An example of this would be 

like the Sykes Superfund site in Texas, which is a 
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Federal Superfund site, but includes the state has 

taken the responsibility of managing the contracting, 

and so forth. Of course, EPA still writes the broad, 

but it the management's responsibility under an MOU 

with EPA, not a delegation. 

MS. SHIELDS: But why are you calling that 

state lead? 

MR. EDWARDS : Because that's what it's 

called. 

MR. DAVIDSON: But the difference here is 

that's not a Federal facility, right? 

MR. EDWARDS: That's correct. 

MR. DAVIDSON: It's a private orphan site 

that would be under our fund lead program which, 

through cooperative agreements and MOU with the Region 

VI, that's a little confusing here, because it's not 

specific 

MR. GOODHOPE: Is it a crucial difference 

between what --what difference does it make if it's 

a Federal facility or not? Whether states can take 

over the management? 

MR. DAVIDSON: Well the difference is under 

120 CERCLA. I want to clarify, the way the statute 
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works under 120, in 120(g) we probably have section 

authority. We're not allowed to delegate that. So, 

basically, EPA would retain certain authority. We 

can't give that to you to run the site. 

MR. PENDERGRASS: And on the,other side of 

the -- the agency that owns the facility is the one 

that is taking the lead in doing the action, whereas 

in a private facility, the state might take the lead 

and actually -- on a Fund lead one, the state would be 

doing the contracting and everything. 

I think we just-- we have to·-- maybe the 

thing to do is here delete this phrase "state lead " , I 

and say, including responsibility for oversight and 

management at some Federal NPL sites, rather than 

characterizing it. 

CHAIRMAN BACA: Gordon, do you have a 

problem with that? 

MR. DAVIDSON: Well, let me ·think that 

through. I don't think that's still clear about what 

the reality of the situation is. 

CHAIRMAN BACA: Why do we even need that 

sentence? 

MR. GOODHOPE: That's fine. 
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MS. SHIELDS: Just leave it out. 

MR. GOODHOPE: You know, just have a report 

with a lot of minority views, or you know, views that 

detract from the overall 

CHAIRMAN BACA: Sam, the point is, what I'm 

saying is, because many states take an active role in 

the clean up of federal facilities and being on site. 

MR. DAVIDSON: What's the point that you're 

trying to make? 

MR. GOODHOPE: In the interest of plugging 

on, I'll withdraw the amendment. 

MR. GRAY: Is it objectionable if we just 

take out the word state lead? Does that still leave 

you with a problem, Gordon? 

MR. DAVIDSON: I have a problem-- I'm not 

sure what the point is that you're trying to make 

here. 

MS. SHIELDS: They don't have oversight and 

management at all Federal NPL sites by all means. 

MR. DAVIDSON: Well, the way to say that, 

then, at -- when you say Federal NPL sites, what you 

mean are EPA lead NPL sites, not federally owned NPL 

sites. That's the distinction. It's not a Federal 
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facility. It's an EPA lead, Federal lead, and a 

private work site. That's a major difference. 

MR. EDWARDS: It's a state lead. Federally 

funded, Superfund. 

MR. GRAY: Well one difference I think is 

that you can't pay for clean up at a Fed¢ral facility 

out of the trust fund. 

MR. EDWARDS: That's correct. It's against 

the law. 

MR. PENDERGRASS: I guess, I think we're 

probably better off leaving it as it exists. 

CHAIRMAN BACA: Well, they witbdrew it. 

MR. GOODHOPE: How about the last, that next 

addition? In addition states may obtain -- ? 

CHAIRMAN BACA: It's stating the obvious, 

it's withdrawn. Okay. Any more comments on page 31? 

MR. GOODHOPE: We have one more page 31, 

fourth paragraph. 

CHAIRMAN BACA: I guess I don't have a 

problem with it. Jay, do you want to rea~t? 

MR. PENDERGRASS: We already agreed to that. 

MS. SHIELDS: Yes, this change is 

"delegation" to "authorization". 
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CHAIRMAN BACA: Okay, no more comments on 

MR. DAVIDSON: Yes, Mr. Chairman, I just 

want to consult with my attorney. 

MS. SHIELDS: 

agreed to that. 

I wasn't sure that we had 

CHAIRMAN BACA: Are you thinking out loud? 

Go ahead. 

MR. DAVIDSON: I have a couple questions on 

clarification. Two items in here, authorization 

tended to eliminate duplication -- the agency that 

ultimately bears responsibility. I'll have another 

question later on. The task force suggests 

authorization of more safe programs, corrective action 

authority might expedite clean ups. 

Now, is that pursuant to NPL and non-NPL, or 

just non-NPL sites? Or on the latter point, and I'm 

not clear how authorization eliminates duplication. 

I mean, the statute is for it, and EPA does it. 

MR. EDWARDS: As a practical matter, it 

takes a long time to get full authorization anyway. 

I'm not sure, in fact, I think you do not want to hold 

up clean ups awaiting authorization of host states. 
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MR. DAVIDSON: Yes. I agree with that, but 

I'm not sure that that theme is reflected in this --

MR. EDWARDS: Well, there's no suggestion 

anywhere that anyone's waiting on doing any clean ups 

for authorization. 

MR. DAVIDSON: I think my observation would 

be this may be impractical. 

MS. SHIELDS: That this recommendation -- ? 

MR. EDWARDS: That this recommendation may 

be impractical. 

MS. SHIELDS: I would suggest leaving out 

that paragraph. 

MR. GRAY: It might be true for non-NPL 

sites. 

CHAIRMAN BACA: I'm for deleting the 

paragraph. Any objection? The paragraph? 

MS. SHIELDS: Especially in light of our 

changes to the paragraphs above. 

that? 

CHAIRMAN BACA: Any objection to deleting 

MR. GRAY: What part are you deleting? 

CHAIRMAN BACA: We're deleting that whole 
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paragraph. Delegation. 

MS. SHIELDS: We're deleting the paragraph 

in the text that starts delegation. 

MR. GRAY: The original paragraph and the 

changes are being deleted? 

CHAIRMAN BACA: No. Just the original 

paragraph. Okay, any more comments on page 31? Let's 

start page 32. We have a staff recommendation. Lucy, 

would you explain it? 

MS. McCRILLIS: Yes. I'll try again here. 

The issue is, in this first main paragraph under 

administrative mechanisms to reduce delay, the term 

"lead" is introduced, and lead agency, and obviously 

we have already had some discussion here on what that 

term really means. And so, our recommendation was 

that at a minimum what we need to do is to define the 

term lead. 

CHAIRMAN BACA: I think that is one of our 

glossary terms that needs to be included. 

MS. McCRILLIS: Do we mean oversight? Do we 

mean remedy selection? Do we mean taking the lead to 

do the clean up? You know, what do we mean by that? 

CHAIRMAN BACA: In this case we mean 
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oversight. 

MR. RUNKEL: In different contexts it's 

different things, and I think just add oversight to 

this sense. Just so you don't get in that problem. 

Just "states lead oversight agency." 

MR. DAVIDSON: And this is in the context of 

non-NPL sites. 

MR. KUSHNER: In interpreted, I asked the 

question, because this is the way I interpreted this 

sentence, having been involved in the negotiation at 

Seal Beach, and some of the California; and FFA' s. 

The experience has been is that within the state 

itself, one agency or the other will be delegated to 

lead for purposes of representing the state only. Is 

that what that sentence is intended to convey, that 

either the Cal EPA or the Regional Water Board is the 

lead agency for the state in the remediatipn of that? 

The states representative? ·And that's , what this 

sentence means? 

MR. RUNKEL: That's right. 

MR. GRAY: Add the words, "for the state," 

after --

MR. PENDERGRASS: The phrase has the 
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possessive, which is, does that exactly. So the 

state's lead, and that's what that means. The lead 

agency for the state, the possessive form of state 

does that. 

CHAIRMAN BACA: Lucy. Go ahead. 

MS. McCRILLIS: Okay. A second issue. Are 

we-- actually, how did we resolve that last one? Are 

we going to define it, or are we going to -- ? 

CHAIRMAN BACA: We're adding oversight. 

MS. McCRILLIS: Oversight. Okay. The 

second issue, then, was the use of the term lAG's, and 

particularly with respect to California lAG. And lAG, 

at least in CERCLA is a term of art, and generally 

people refer to it, or think of it in terms of a 

Federal agency/EPA agreement. 

A state could be a party to it, but the core 

of it is DoD, or Federal agency/EPA agreement, and so, 

it might lead to some confusion in so far as, 

although, this agreement between DoD and the state may 

be worked out, if any of those sites are then added to 

the NPL, it could raise the issue of then, who is in 

charge of the site, regardless of whether or not any 

agreement has been negotiated. 
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MS. SHIELDS: The way it is stated here is 

just a fact. What are we arguing about? 

MR. RUNKEL: I don't know. 

MR. KUSHNER: I think the concern might be 

with the term IAG. It's just an interagency 

agreement. 

MR. RUNKEL: Either one. FFA or IAG. It's 

not meant then as, like, the official act. I know 

what you're saying. We could decapitalize it, or 

something. Just spell it out in lower cap -- in small 

letters, so it's a generic IAG. 

CHAIRMAN BACA: Okay. So we'll do that and 

not make any other changes, not make that addition. 

Any other comments? 

comments? 

Lucy, did you have any other 

MS. McCRILLIS: No. I think that's all. 

CHAIRMAN BACA: Okay. Any other comments on 

page 32? Let's start page 33. 

MS. SHIELDS: Did you, Gordon, have any 

problem with all this, for example, the coordination 

and early as possible involvement? Do you have 

resources for the involvement at early stages, even at 

non-NPL sites? What that seems to suggest is 
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everybody is doing everything. 

MR. DAVIDSON: If the implication is that we 

will be formally getting involved in non-NPL sites, I 

think that needs to be clarified. We don't have a 

formal policy on it, but in practice what we do is--

MR. GRAY: I think I'm the one who made the 

suggestion. It was not intended that EPA had to be 

involved if it was a non-NPL site. It's just a matter 

of whatever regulatory agencies are involved. The 

earlier you get them involved and make them aware of 

what you • re doing, the less likely you are to run into 

delays down the road. 

MS. SHIELDS: What if we added, "when 

appropriate," -- "as appropriate."? 

MR. GRAY: As appropriate, that's fine. 

MS. SHIELDS: Okay. Involve EPA and state 

regulatory agencies as appropriate, as early as 

possible. 

CHAIRMAN BACA: Okay? Any problem with 

that? If not, we'll accept it. Page 33? 

MR. GOODHOPE: Mr. Chairman, I have a 

proposed 

CHAIRMAN BACA: Okay 1 Sam, go ahead. 
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MR. GOODHOPE: Okay, page 31, paragraph two. 

I think that paragraph's just legally wrong. 
'· 

I 3 CHAIRMAN BACA: Jay, do you want to address 

I 
4 

5 

this? 

MR. GOODHOPE: Some of. the analysis I 

I 6 believe was wrong. 

I 
7 CHAIRMAN BACA: Gordon? Do you want to 

8 address that? 

I 9 MR. DAVIDSON: I'll be glad to. Is it 

.I 10 correct or not correct, I guess is the --

11 MR. PENDERGRASS: Well, the first two 

I 12 sentences are factually correct. 

I 13 MR. DAVIDSON: In all cases? 

14 MR. PENDERGRASS: That is correct. EPA's 

' 15 policy statement says that 

,I 16 MR. DAVIDSON: There's one clarification that 

17 could be made in the first sentence, is that there are 

I 18 three specific criteria that surround whether or not 

I 19 we're going to list a RCRA facility. We may want to 

20 have· those spelled out in here. They are willingness, 

I 21 ability to pay, essentially, that kind of thing. 

I 22 If you have a viable RCRA owner and 

23 operator, they are willing to work with the regulatory 
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agency. There is one other that will defer them from 

NPL listing. so I think it's important to have that 

distinction in there, because if we have a 

recalcitrant owner/operator, or someone who can't pay, 

we will list the RCRA facility under TSD's. 

MR. GRAY: Under certain circumstances they 

may not be listed, then. 

MS. SHIELDS: 

listed? or -- ? 

MR. GRAY: 

Is it they're usually not 

Except under exceptional 

circumstances they will not be listed. 

MR. DAVIDSON: No. Under normal 

circumstances, RCRA TSD's, private RCRA TSD's will not 

be listed. 

MR. GRAY: That's what I'm saying. Except 

under exceptional circumstances, they would not be 

listed. Exceptional circumstances being l:ike they're 

not willing, and so on. Those three criteria, which 

would be an exceptional circumstance. 

MR. DAVIDSON: I think that's a good 

clarification. What I would like to do is go back and 

just make sure that that's indeed true, because what 

that connotes is that almost every time we do not list 
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it. 

MR. GRAY: Under certain circumstances then, 

meaning those three criteria. 

CHAIRMAN BACA: All right. Sam? 

MR. GOODHOPE: There's a suggestion in here 

to amend the existing regulations, which is clearly 

beyond the scope and authority of the task force. 

CHAIRMAN BACA: Would you just point that 

out for us? 

MR. GOODHOPE: Yes, sir. The task force 

suggested that EPA may have the authority to amend 

existing regulations to preclude Federal facility RCRA 

sites from being listed on the NPL. 

CHAIRMAN BACA: Is that not true? 

MR. GOODHOPE: No. It's not. 

CHAIRMAN BACA: We do not have the authority 

to amend existing regulations? 

MR. GOODHOPE: No. Sir. 

CHAIRMAN BACA: EPA doesn't have the 

authority to amend existing regulations? 

MR. GRAY: Not in that case. What you have 

to bear in mind here is that they have the ability to 

do this on the private sites, because it's just like 
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the rest of CERCLA, it's just like -- on a private 
I 

site, they can sell the property any time 
I 

they want· 

to, they just can't transfer the liabili
1
ty. 
i 

Section 120 governs, listingl of Federal 

And the only portion of Sect:J
1
ion 120 that 

I think hasn't been quoted here today is l20-D, which 

says, "The administrator shall take steJ.s to assure 
! 
I 

facilities. 

that a preliminary assessment is conduct,ed for each 
I 

facility on the docket," meaning Federal
1
facilities, 
I 

"following such preliminary assessment, 
I 

the 
I 

administrator shall, where appropriate, evaluate such 

facilities with the criteria established iJ accordance 

with Section 105 under the National Continlgency Plan, 
I 

for determining priorities among the listings and 
I 

include such facilities on the national j priorities 

list if the facility meets such criteria.~ 
I 

Now, I don't see any discretionary authority 

there. 

MR. PENDERGRASS: The next sentence then 
i 

says, "Such criteria shall be applied in the same 
! 
I 

manner as applied to facilities owned or operated by 
I 

other persons." 

MR. GRAY: Of course, the criteria 
I 
i 

I 

applied. 



I 
I 
I 

1 

2 

I 3 

I 
4 

5 ,, 6 

I 
7 

8 

I 9 

I 
10 

11 

I 12 

I 13 

14 

I 15 

I 16 

17 

I, 18 

I 19 

20 

I 21 

I 22 

23 

I 
I 

in the same way --

MR. PENDERGRASS: 

discussion --

346 

Well, I think this 

MR. GRAY: For determining whether or not 

they qualify. 

MR. PENDERGRASS: This discussion -- the 

same discussion occurred at the last meeting, and this 

language came out of a discussion about whether there 

was room under the statute interpreting this language 

that include those if they meet such criteria, and 

such criteria shall be applied in the same manner as 

private facilities, that that might indeed allow EPA, 

because it has done this for the private facilities in 

deferring listing, that it might also give them the 

authority to do the same for Federal facilities. 

That • s where -- that • s where this came from. 

MS. SHIELDS: I think -- I haven't thought 

about this much, but I think Don is right. I think 

that's a more proper reading. 

MR. GRAY: The use of the criteria in the 

section implies you go through the hazard ranking 

system, and you apply those criteria to determine 

whether or not you qualify for the NPL in terms of the 
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degree of hazard. I don't think it has anything to do 

with saying, "Because at a private facility you choose 

not list them, "that you can do the same thing when 

you have a different section of the statute that 

govern Section 120." Which it clearly does in this 

case. 

MS. SHIELDS: I think that's sort of 

like boilerplate language, that treating them 

everybody else to provide a specific mandate -

CHAIRMAN BACA: Okay. one more comment'? 

MR. KUSHNER: Mr. Chairman, I would just 

want to point out to the task force a couple things. 

First, EPA's own policy I think, describes its 

conclusions as being based upon an interpretation of 

the statute, not anything explicit in the statute 

regarding how to list Federal facilities. 

I think also, too, that there is sufficient 

room to maneuver under 120(e) as to whether it's a 

mandatory obligation to list Federal facilities, and 

I would just also point out what's in 120(a)(ii) 

regarding how guidelines that apply to the private 

sector also apply to Federal facilities in listing. 

My only recommendation would be that we not 
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come to any definitive conclusion on issues of law in 

the context of this report unless we want to fall on 

our face. 

MR. DAVIDSON: We've been doing that all day. 

MR. GRAY: That's exactly what it does now 

is come to a conclusion of law. 

CHAIRMAN BACA: Let 1 s take a vote. 

MS. SHIELDS: 

paragraph, I think --

If you leave out the 

MR. DAVIDSON: Before we vote, Mr. Chairman, 

I think I would like to make a remark here, because I 

think -- when I here last time we talked about this, 

and in the meantime we spent a lot of time in the PA 

discussing this particular issue. 

I think it is one of -- not one of EPA 

regulatory discretion or authority, but it's one of 

statutory construction. And it •s -- I would hope that 

the remark reflected in this report would be that it's 

not EPA's responsibility to go back and it own 

requirements or its regulations to see whether we can 

do this, but it's a responsibility that probably lays 

with Congress. You get to this issue of whether you 

recommend legislation, or whatever, but I think that's 
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where the issue is. 

I think that the prevailing feeling within 

our office 'of general counsel at EPA is that we are to 

list the Federal facility of the NPL pursuant to 

120(d). 

CHAIRMAN BACA: I would like to propose the 

following. We put a period after facilities and 

delete the rest of the sentence. 

MS. SHIELDS: Which sentence is this now? 

CHAIRMAN BACA: The second paragraph where 

it says, "sites shall also apply to Federal 

facilities." 

MS. SHIELDS: That isn't a sentence then. 

The states' proposal, sam's proposal, is to leave out 

the entire paragraph. 

CHAIRMAN BACA: I know. I know what sam's 

is, but I would like to propose that we delete the 

sentence starting with "given" and ending with "NPL." 

MR. GOODHOPE: Delete that whole sentence? 

CHAIRMAN BACA: Delete that entire sentence. 

MR. GOODHOPE: Well then -- then the last 

sentence would have to go, too. 

MS. SHIELDS: And the question is whether 
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there's anything left. 

MR. GRAY: It's now a factual statement that 

we have verified with Gordon, but it hasn't been 

MR. GOODHOPE: And using the rule that was 

developed today that we're not stating the obvious, 

then I think we should delete the whole paragraph. 

CHAIRMAN BACA: Okay. Let's take a vote on 

deleting the whole paragraph. All in favor of 

deleting the entire paragraph, signify by raising your 

hand? Okay, everybody except Brian. Sorry about 

that. (Laughter) 

MR. RUNKEL: Should we caucus? (Laughter) 

CHAIRMAN BACA: All right, Sam, you split 

the vote there. Any other comments? 

MR. DAVIDSON: I do have one, a related 

sentence, it's the last sentence of the third 

paragraph. It says, "The task force recommends that 

EPA review the basis of the NPL listing process for 

Federal facilities." And I think that considering we 

deleted the middle paragraph that that one should come 

out as well. 

CHAIRMAN BACA: Any opposition to deleting 

that? 
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MR. RUNKEL: Well, yes. I think -- see, 

that's why I had a little problem with the deletion 

previously. I mean, we still have a concern about the 

extent of delineating the base for the listing policy. 

I would object very strongly to precluding RCRA sites. 

Getting rid of that language, but getting into the 

delineation of the base itself, if we can get back 

into this discussion, we can discuss it here, we can 

discuss it back in chapter one. But, we do have a 

problem with that. 

MR. GRAY: Are you talking about defining 

the sites, Brian? 

MR. RUNKEL: I'm just concerned that we're 

not trying to do that through the back door, here. 

MR. GRAY: There's a separate section that 

deals with that. 

MR. DAVIDSON: In fact, we haven't had that 

discussion yet. 

MR. GRAY: I would like to .raise one 

question, though. Because I don't want what I said to 

be misconstrued. It is my understanding, and some 

other people may not agree with me, that simply 

because a NPL Federal facility is listed on the NPL, 
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does not necessarily mean that you cannot work out an 

agreement and allow the clean up to proceed under 

section 3004 of RCRA or any other portion of RCRA 

that might apply. Is that not correct, Gordon? 

MR. DAVIDSON: That is correct. 

MR. GRAY: so they don't have to go through 

this process of not listing them in order to work out 

an arrangement to handle the clean up under the other 

statute if you so choose. 

MS. McCRILLIS: Just a question, or a point 

of clarification, and it's a question to you, 

Gordon ••• If the site is on the NPL, though, if it's 

placed on the NPL, does EPA have the discretion to be 

able to delegate oversight remedy selection authority 

to a state? 

I think I heard you say earlier that you 

don't. But I just want to 

MR. DAVIDSON: Let me explain how our 

listing policy works. That may clarify our view on 

this. And please drop in as appropriate. (Laughter} 

Basically under our listing policy, each 

state, we shall list Federal facilities on the NPL 

regardless of their RCRA status. And generally then, 
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we will try to -- that these listings are often going 

to be comprehensive, and that we will try to enter 

into -- do what we can to enter into a three party 

interagency agreement under Section 12'0 of CERCLA, 

encompassing all the releases that we know of, because 

we think one document would work, we will coordinate 

through that document. 

We go on in that policy to say, however, 

there may be some circumstances under which it makes 

sense to carve a site up, and to provide for allow 

for the state to proceed under its RCRA corrective 

action authorities for the clean up. And there is a 

difference there between delegating Section 120(g), 

remedial decision authority there. And basically, 

unless its inconsistent, is what we would want to do, 

we think it's appropriate to allow the state to 

proceed as the lead agency under its RCRA corrective 

action authorities for the clean up. And that's in 

our policy. 

MR. GRAY: And there may be an opportunity 

for some sort of recommendation by the task force 

here, that that be done wherever possible in order to 

avoid these overlaps in proper coordination. 
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CHAIRMAN BACA: Lucy, you asked a question. 

Did he answer your question? 

MS. McCRILLIS: I think, yes. I think you 

said, and let me just restate that, that if its 

delegated -- you could in theory delegate whether its 

listed on the NPL, or some portion of it that is 

listed on the NPL, to a state under, for instance, a 

RCRA program, and they can go ahead and take the lead, 

and do the remedy selection. And as long as that 

wasn't necessarily inconsistent with what you perceive 

to be your CERCLA obligation, you would have no 

problem with that. 

MR. DAVIDSON: Well, it's not a delegation. 

They are -- the Federal agency would be cleaning up 

under an authorized RCRA corrective action program, 

which result we think would be consistent with what we 

had selected under CERCLA, but we are not selecting -

we are not selecting a remedy, nor is the state under 

CERCLA. 

MR. GRAY: Which is the same rationale you 

have applied to the private sites we discussed 

earlier. 

MR. DAVIDSON: Right. And that's-- 120(I) 1 
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I think, is an important provision. 

MR. KUSHNER: Gordon, a question, though, 

with that process. Is it not really, as you say, it's 

not a delegation. Is it not actually a ·deferral, or 

a postponement of the CERCLA action to allow the RCRA 

work to proceed, and once that RCRA work 1s completed, 

there is a requirement then under CERCLA to come back 

in and investigate, or review the work done under RCRA 

for purposes of CERCLA to assure it meets CERCLA 

requirements? 

MR. DAVIDSON: Well, what we would probably 

have to do is come back in and do a no action brought 

under CERCLA, so the clean up was sufficient. 

MR. KUSHNER: So, it's not carved out truly 

under RCRA. It's just deferred, the RCRA work 

proceeds, and once the RCRA work is· done·, you come 

back again under CERCLA and review the work done? 

MR. DAVIDSON: The way we would handle that 

is 

MS . SHIELDS: Presumably you wouldn't do 

that unless you figured that the RCRA clean up would 

be sufficient. 

MR. DAVIDSON: And not only that, if I may 
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add, in fact there is one site which is a great case 

study for this. It just happens to be in the wrong 

state, is --and that's not a slam on the state. They 

have been working very cooperatively. The state would 

proceed under RCRA authorities as the lead agency, 

such as overseeing the Federal facility. But we set 

up a coordination responsibility to ensure that EPA 

knew what was going on, but it would not have to get 

into a review, lenqthy process. 

Basically, we would be satisfied with the 

RCRA -- with the decision that was made for clean up 

under RCRA corrective authorities, ensures consistency 

with CERCLA, and then we do an lAG which has a no 

action brought, and we're done. And that's the way we 

tried to set it up. so we don't contemplate coming 

back in and overlaying the CERCLA process on top of 

that. That's not efficient. 

CHAIRMAN BACA: Okay. I'm going to let Don 

speak, but I need to remind everybody that in six 

minutes we're going to be kicked out of this room and 

we're going to have to move upstairs, okay? 

MR. GRAY: I think, having taken that other 

part out, it would be appropriate, maybe if Gordon can 
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. work up the language, outlining the procedure to be 
' 

followed wherever possible to 
I 

I 

eil.iminate the 
I 

I 
I 

unnecessary duplication and overlap between the RCRA 
I 
I 

and CERCLA processes. 

CHAIRMAN BACA: ' Could you come up with some 

language defining that? 
I 

MS. SHIELDS: This recommendat,ion has to be 
I 

I 

rewritten anyway because of the changes that we made. 
' 

MR. GRAY: We really do want 

way to do that. 

I 

I ,to 
I 
I 

I 
I 

I 
I 

find some 

MS. McCRILLIS: A point of note; I think the 
I 

I 

third paragraph beginning, "EPA is in the process," 
! 
I 

might be the vehicle by which what you have just 
I 

I 

described, Don, would happen. Through the 11 EPA subpart 
I 

I 

K rule, Federal agencies, and I am aware' the states 
I 

I 

have a similar recommendation that encourages EPA to 
I 

I 

use that vehicle to sort out the various ·' . s~tuat~ons we 

have just described. 

I 
I 

I 
I 
I 

I 

MR. GRAY: I think to be consi1stent, Mr. 
I 

I 

Chairman, we also have to eliminate the la~t sentence 

on page 33. 

CHAIRMAN BACA: Well, we would 

last sentence defines recommendations, so 
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have been amended, Don. Why don't we break here. 

(Whereupon, off the record from 4:55 p.m. 

until 5:20p.m.) 

CHAIRMAN BACA: For the record, go to page 

33. We had a recommendation that that last sentence 

on the third paragraph be deleted. We never did take 

action on that. To delete it. Are we in agreement 

that we delete it? 

MR. R~EL: That's fine with us. I --

again, I will raise again, and I know, I just don't 

want it kind of thrown back in our faces that we 

decided on the principle of reviewing the basis of EPA 

listing policy. Because we are going to bring that up 

under the NPL listing policy. 

CHAIRMAN BACA: That's fine. 

MR. RUNKEL: That's what I thought. That's 

what I thought. But I just wanted to make sure. I 

didn't want to accuse EPA of --

CHAIRMAN BACA: Okay, let's go to page 15. 

MR. GRAY: Do you have the lanquage, Gordon? 

MR. DAVIDSON: Pardon me? 

MR. GRAY: Do you have the language? 

MR. DAVIDSON: Three quarters there. one 
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In this -- in the same 

paragraph that we just deleted, that sentence, the 

second sentence says, "One purpose of this rule is to 

resolve some of the confusion about how the NCP 

applies to Federal, non-EPA lead clean up actions." 

Does that mean at non-NPL sites? 

I mean, it wouldn't -- that's non-EPA lead, 

in terms of the oversight authority. Is that what the 

-- ? But how the NCP applies to clean ups at non-NPL 

sites. Is that -- ? 

CHAIRMAN BACA: It doesn't make sense. 

MS. SHIELDS: It's just saying' it the same 

way. Non-NPL. 

MR. DAVIDSON: Federal non-NPL clean ups. 

It's not clear. 

MS. SHIELDS: I agree. I'm with you. 

CHAIRMAN BACA: So what's the -• ? 

MS. SHIELDS: We're changing non-EPA lead to 

non-NPL, right? In the third line? 

MR. DAVIDSON: And you delete lead. Say 

non-NPL clean up action. 

MS. SHIELDS: It just says non-NPL. 

MR. DAVIDSON: That makes a lot more sense. 
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working on his language. 

another one. 

Okay. 

360 

While Gordon is 

Oh, I 'm sorry. We had 

MR. RUNKEL: I'm sorry, Tom. I think this 

one will not be any objection to. But we would like 

to have added before the findings and recommendations 

section a reference to an agreement that, in fact we 

just negotiated with the Navy for Seal Beach Naval 

Weapons Station, a process for dealing with the 

closure of non-NPL sites. 

And you see a reference in our letter to you 

yesterday. Page four, the bottom of chapter four. I 

sat and spoke to the attorney here who is working on 

the case in the Navy, and the folks here working on 

it, too, so we have got some expert people who can 

talk about how this worked. And again, it would be 

more in the form of a recommendation that maybe this 

process be adopted elsewhere outside of California, 

since we just went through this. 

CHAIRMAN BACA: 

qualifying that? 

MR. RUNKEL: 

Do you want language 

Well, basically take the 

language -- we could add in, since you're talking 
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about EPA is in the process of developing regulations, 

where it starts in the letter, "In the past two years 

California has been negotiating with individual DoD 

branches," and from that point on just a·dding what is 

in this chapter four section. 

CHAIRMAN BACA: I guess I'm agreeing with 

what .you're saying, but I'm not understanding how 

we're going to do that. 

MR. RUNKEL: Pull the language· out of here. 

CHAIRMAN BACA: Which language are you 

talking about? 

MR. RUNKEL: In the letter. 

CHAIRMAN BACA: This letter? 

MR. RUNKEL: Starting right here. You just 

start there -- I would say, start on page four, 

chapter four, of our letter. The second paragraph, 

second sentence. From that point on. 

CHAIRMAN BACA: 11 In the past two years 

California has been negotiating with"? 

MR. RUNKEL: Yes. That would be a new 

paragraph, started on page 33, right before findings 

and recommendations. 

previous paragraph. 

It seems to follow from the 
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Presumably we weren 1 t just 

talking about California here. 

MR. RUNKEL: Yes. I understand. This is an 

example of how these issues are being addressed. 

CHAIRMAN BACA: Anybody have any problem 

with that? 

MR. PENDERGRASS: I have a question. It's 

not-- it's not written, really built into the report, 

when it talks about "we did this," and "we believe." 

MR. RUNKEL: I leave it to your discretion 

how to --

MR. PENDERGRASS: That creates more -- you 

know, I have to try and change it, and I don't want to 

change -- I'm changing your language, and I can't be 

sure that I would change it and be consistent. And 

it's one more thing to do before Tuesday. 

I would prefer to have you look at the 

draft, that's exactly the way you want it to be. 

MR. RUNKEL: 

accordingly. 

We'll just revise it 

CHAIRMAN BACA: would you also send me more 

information on this? 

MR. RUNKEL: Well, we have also got the 
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actual agreement, if you care to -- II : 
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I · 4tl I would appreciate ~; ,. 
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MS. SHIELDS: It • s to be in thl nature of t;j 
I ' I and then we suggest that this may be ''a 
I . ,. • 

for other states to follow. I 

CHAIRMAN BACA: 

Thanks. 

. example, 

prototype 

MR. GOODHOPE: Where Californilgoes, we are!' 

to follow. 

MS. 

the agreement. 

SHIELDS: As long as California pays 

(Laughter) 

MR. RUNKEL: tn fact, 

California is the state we like to 

CHAIRMAN BACA: Okay, 

through with 33? 

after 

I 
folloj 

let's 

! . 
New York., . ·. 

the most. 
i 

1t 'f· i are wEi 
1 

,;·. 

-~ . 

MR. GOODHOPE: Just some suggested language;. 

·16 for paragraph four, the recommendation. I think, tc:>; 
17 look at it, -- it's 

18 

19 

20 

23 

I 
I 
I MS. SHIELDS: I think this, whai's in 

now, has been basically 

I That '11 be changed to be . 

That • s in fihdings and ~: 
I , 

recommendations. Okay? You're right. We'll get that, 

CHAIRMAN BACA: 

reflective of the test. 

corrected. That'll have to be consistent. Okay? 
• .! 
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MR. GOODHOPE: Well, we offer it for what it 

MR. DAVIDSON: One po~nt. What I was 

drafting here would actually go into avoiding for RCRA 

CERCLA overlap findings and recommendations. While I 

can't provide some language, I would go into the 

chapter itself. The problem is I don't have the 

listing policy in front of me. I just want to make 

sure I'm consistent with it. 

What I can give you is a proposal for the 

findings and recommendations, which we can then craft 

something back into to be consistent with that, if 

people seem to think that that's a good way to go. 

CHAIRMAN BACA: Sam? 

MR. GOODHOPE: Well, I thought we got rid of 

paragraph five. Are we on paragraph five? 

MR. DAVIDSON: Yes. 

MR. GOODHOPE: I thought the text to which 

this would be appended, or summarized earlier, didn't 

we delete that paragraph? 

MR. DAVIDSON: We deleted the paragraph that 

led to that particular recommendation. All I am 

saying is, let's keep the title of that particular 
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recommendation, and change the approach. 

MR. GRAY: My suggestion, Sam, is that we 

try to work out a recommendation encouraging them to 

work out these agreements to aid these olean ups and 

avoid overlaps. 

MR. DAVIDSON: so what would be -- there 

would be nothing in there right now. What's in there 

now would be deleted, and the discussions on some 

proposed findings. Is everybody clear on -- ?-

MS. SHIELDS: Are you ready to discuss the 

proposed language, or are you still crafting it? 

MR. DAVIDSON: I have got about two 
' 

sentences to go. 

CHAIRMAN BACA: Why don't we go, then, to 

page 15? This is findings and recommendations. 

MS. SHIELDS: That's the findings that flow 

from the rest. 

CHAIRMAN BACA: Then that'll just be 

reflective of the text. 

MS. McCRILLIS; Excuse me, Mr. Baoa, I'm 

sorry. On page 33, the third paragraph beginning, 

"EPA is in the process of developing regulations," I 

guess there was some sense that this might be a 
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recommendation and, in fact, it isn't necessarily 

phrased that way. But it would then be a 

recommendation that would be translated down in the 

findings and recommendations section. So we might 

have another paragraph that would also be added into 

the avoidance of RCRA/CERCLA overlap? 

MS. SHIELDS: That's what would be a 

recommendation? 

MS. McCRILLIS: That this --this regulation, 

how the NCP applies to Federal facilities dealing with 

non-NPL sites is a way to sort out the RCRA/CERCLA 

overlap. Offer that? 

MS. SHIELDS: Well, if EPA is in the process 

of developing that, what are we recommending? That 

they continue to develop it? 

MR. GOODHOPE: Mr. Chairman, on page 35, of 

our proposed amendments 

CHAIRMAN BACA: Okay, let's go to page 15 

and finish up. 

MS. SHIELDS: The problem is that Tom has 

said the findings and recommendations always get 

rewritten based on what is in the text. So, to the 

extent that you had proposed amendments to the 
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findings and recommendations, they are changing 

anyway. 

MR. GOODHOPE: Then what I would propose is 

that what is now on our page 35 be added into the text 

earlier, maybe as a peg upon which EPA can hang a 

recommendation. So 

MR. GRAY: This was a total add on, it 

wasn't an amendment? 

MR. GOODHOPE: Yes. This was very important 

to our Texas Water Commission. 

MR. DAVIDSON: I have to read into one 

issue, Sam, is what is meant by equal partner, because 

of the remedy selection authority of CERCLA, which is 

clearly not delegable. 

CHAIRMAN BACA: I also think we're getting 

into an area that hasn't been discussed by this 

committee. I think we're introducing a new -- this 

could be, Sam, a suggestion for future ta.sks? 

MS. SHIELDS: For additional views, you mean? 

CHAIRMAN BACA: Well, not additional views, 

but suggestions for future "considerations. 

MR. GOODHOPE: We'll do that. 

CHAIRMAN BACA: We could recommend it for a 
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future issue. This wasn't part of our discussions. 

MR. GOODHOPE: Will we get a chance to read 

it --

MR. KUSHNER: I think that, in fairness of 

looking at item A that you suggested here, I think we 

actually addressed that in the long term monitoring. 

You know, in the previous one. So I think that 1 s 

already in there to some degree about responsibility 

to DoD in our previous discussion. So, I think that 

one's in there. I think to some degree you have that 

in there already when you issue, for example, the 

permanent responsibilities that allow the transfer of 

land, and lenders and the purchasers to work out 

arrangements. So, I think it may already be included. 

MR. GOODHOPE: Mozart's fifth. (Laughter.) 

CHAIRMAN BACA: Let 1 s go to page 15 and 

finish up on the NPL site boundaries. 

MR. DAVIDSON: I'm sure can breeze through 

that issue quite quickly. Before we get into it, you 

might want to hear the proposed language that I have. 

CHAIRMAN BACA: I do want to note that we 

got through Sam's last page. 

MR. GOODHOPE: Now we're back to the main 
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1 body of our amendments. 

2 MR. DAVIDSON: I drafted thi's generically, 

3 not necessarily being the recommendatici,ns section, or 
I 

4 the text, it could go either way, depending upon how 
' 

5 we fix it. But, this is rough. 
I 

EPA • s Federal 
' I 

6 facilities listing policy addresses abdipation of RCRA 
I 

7 CERCLA authorities at Federal facilities on the NPL. 

8 This policy provides the partnership of Federal NPL 
I 

I 

9 sites, the clean up of the state authorized RCRA 
I 
I 

10 corrective action authorities, where i~ makes sense 

I 

11 technically and administratively, as :long as the 

! 

12 action required by the state is not inco~sistent with 

13 the EPA CERCLA approach. 

14 Application of this policy in\ appropriate 

15 circumstances may promote expeditious ciean ups and 
I 

16 reduce potential for application of overlapping laws. 
! 

17 This policy contemplates close coordinat,ion of EPA, 
' 
! 

18 the states, and DoD, in all phases of cl~an up, and 

19 the implement -- in all phases of clean up !pursuant to 

20 this policy. So, that's sort of --
I 

21 MR. GRAY: Mr. Chairman, I think 1this can go 
I 
I 

22 in before the findings and recommendations, and then 

23 for an appropriate recommendation. 
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MR. PENDERGRASS: I can say, the way it's 

drafted, it fits best in the background section, in 

the discussion. I'm not soliciting any more draft 

recommendations that conform with these things. There 

is quite a bit of that to do. 

So, if you can also do a recommendation that 

tracks that, that would be real helpful. 

MR. DAVIDSON: I will do my best to solve 

the -- I can take a minute later on to type it up and 

distribute it. 

CHAIRMAN BACA: I don't have any problem 

with that. 

MR. KUSHNER: Gordon, could you just read 

what the criteria for carve out again? I missed that? 

Or, the considerations? 

MR. DAVIDSON: Fairly broad. Where it makes 

sense technically and administratively. 

MR. KUSHNER: I offer that maybe we could 

just add some statement that would make reference to 

discreet areas on the base? Which I believe is 

consistent with the listing policy you have, which 

addresses carve outs. So that we're not misleading 

people by carving areas where you have colegal -- or 
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RCRA unit, within a larger area of contamination. 

MR. DAVIDSON: Well, what I wrote here I 

think is pretty consistent with policy. "This policy 

provides for carving out portions of NPL sites." 

MR. KUSHNER: Discreet portions? 

MR. DAVIDSON: I could put that in there. 

We could take a look at it. I mean, I don't people 

that are looking it are ready to --

CHAIRMAN BACA: Okay. can we go on to page 

15? NPL site boundaries? Any comments? 

MR. DAVIDSON: We do have a proposal that we 

put out, which is very close to what's already in 

there. A couple of minor changes. 

MR. PENDERGRASS: I was going to suggest 

that maybe the title should be changed to NPL site 

descriptions, which I think conforms with the 

discussion. 

CHAIRMAN BACA: Jay, what was that? 

MR. PENDERGRASS: I think the title should 

be changed to NPL site descriptions, rather than non

route. Because the whole discussion talks about site 

definition and site descriptions, after we have had 

the discussions with EPA about the correct way to 
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characterize it. And we just never changed the title. 

I think it is more accurate to say than site 

descriptions. 

MR. RUNKEL: To me, boundary connotes more 

of a legal determination that that is the NPL site. 

A description seems to connote sort of, I don't know, 

connote that that is not really the NPL site, as the 

way you sort of have described it. Maybe I'm being 

overly picky here. I'm not trying to --

MR. PENDERGRASS: The point here is that 

there is no legal boundary, and that's the point that 

EPA made last time. We have had discussions over it, 

and they in fact do not -- giving boundary to the 

site. So, to the extent that it does connote legal 

boundaries, it is probably inaccurate to be giving the 

wrong impression. 

CHAIRMAN BACA: I see what you're saying. 

What is the committee's wish, considering EPA's 

proposed recommendation? 

MR. RUNKEL: We agree with EPA's 

clarification, what actually happens. Because it's my 

understanding that what is described currently in the 

report is not accurate, especially paragraph two, 
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where it talks about EPA continually reevaluating the 

definition of an NPL site. That apparently does not 

happen. I'll let Mr. Davidson speak to that. 

Where we have a problem, a major problem 

with the counterproposal here is the last sentence of 

the current version. It has been deleted. And we did 

have this discussion in July, where I believe a 

majority of the task force, at least, did wish to have 

EPA reconsider the designations, as it says here, of 

entire military installations as NPL sites, and 

describe them using the source and extent of 

contamination as the guiding principles. 

We would, in fact, want to add to that a 

sentence that would read, "The task force also 

recommends that EPA consider delisting those parcels 

which, during the response process have been 

determined uncontaminated, cleaned up, or remediated." 

And that is for the reason 

MS. SHIELDS: Is delisting an overly 

technical word to use? I think we have the same goal, 

which is to get to a point where we list -- where we 

describe the site, to use Jay's word, as ni!rrow as the 

contamination is, so that places that are clean can be 
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transferred. 

MR. RUNKEL: And be able to do that on the 

I 3 NPL. 

4 

I 5 

MS. SHIELDS: But "delisting", I believe, is 

\ 

a term of art that refers to taking the whole site off 

I 6 the NPL. I would just use another word other than 

I 
7 

8 

delisting. 

MR. RUNKEL: Okay. Anything that would get 

I 9 to the result where, you know, with only one or two --

I 
10 

11 CHAIRMAN BACA: I like the language. Can 

I 12 you come up with a substitute for delisting? 

I 
13 

14 

MS. SHIELDS: Redescription or something. 

MR. GRAY: This would be a substitute for 

I 15 the three paragraphs under the heading, "NPL Site 

I 
16 Boundaries," or descriptions? 

17 MR. DAVIDSON: I have a few comments on our 

I 18 proposal as it relates to Brian's comments here. I 

I 19 think the whole issue that we're really talking about 

20 is, we talked earlier about trying to get land back 

I 21 into .the hands of private interests as quickly as 

I 22 possible, consistent with CERCLA. And I don't think 

23 -- I think everybody shares that goal. So we're 

I 
I 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

375 

trying to see how this regulatory process is applied. 

As was just stated, our approach at these 

facilities is to basically list on the NPL areas of 

contamination, to the extent the NPL listing is the 

extent of the contamination. one of the problems that 

may exist with trying to approach this situation of 

trying to identify clean areas and getting back into 

commerce quickly is that the time rule listing Federal 

facilities on the NPL, we generally have very little 

information about the extent of the contamination. 

And we also think that makes sense, to be as 

comprehensive in our listing as possible, otherwise 

you get into a really piecemeal, potentially, RCRA 

CERCLA, or some other type of situation. And, one 

other problem we have at the time of listing is that 

often we have had problems with the quality of the 

information submitted to us during this preliminary 

assessment, site inspection. We don't have full 

information at the time. So there are some leaps of 

faith that have to be made in terms of the listing 

process, and some assumptions that are modelled. 

So there are several suggestions. One is 

that we have talked earlier about this -- what did we 
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call it, the clean assessment document? 

MS. SHIELDS: CPAD. 

MR. DAVIDSON: One way to approach this is 

to look at that kind of a process to see if it makes 

sense, as we go through the RI/FS, and gain more 

information about the releases, make some definitive 

statements as we can about what's clean and what 

isn't. One reason for that is, when you're talking 

about changing the listing process, that's a 

regulatory process. That means you have to go back 

into the Federal Register, propose changes to the 

actual listing, take comments -- whatever the comments 

may say is obviously potential for litigation, to go 

forward with the final rule. 

Well, you know, EPA is a fairly expeditious 

organization, but we don't crank these things out, you 

know, on a monthly basis. Now, if you take the 

scenario of 15, 20, 30 bases on the NPL, then you're 

seeing a lot of proposals and final rules on a 

piecemeal basis on a case-by-case situation. So, it 

may be that the regulatory process could, in fact, 

slow the determination of what's clean and what isn't, 

just by -- because of the way that we have to do 
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business. 

So, I understand the concern. So, there are 

two ways to address this. The first way is in the 

initial characterization of the site. Put more 

resources into the up front PASI, particularly the SI 

phase, so that when the listing package is put 

together, we really have a much better idea of what's 

at the site. And if there are large tracks of 

uncontaminated land, that is much easier to deal with 

right up front, okay? 

And so it may be that the initial listing, 

we can basically be clear in the listing package as to 

what is contaminated and what isn't. Part of our 

problem in being comprehensive is we want to make sure 

we got all the leases on there. I '11 give you a 

practical example when we that's one 

recommendation. 

And the site inspection, HRS model, proposed 

package, and some of the EPA from DoD could be as 

comprehensive as possible. It could be actually mini 

RI's, in a sense, being that you guys are moving out 

on this stuff, there should be a· lot of technical 

data. 
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The second recommendation should be to look 

at the process of -- of more of administrative non

regulatory process, of making these clean, unclean 

determinations. And I do think we may get bogged down 

in the regulatory process if we try to it from the NPL 

listing package. 

CHAIRMAN BACA: If you did it 

administratively, that's the best of all packages. 

MS. SHIELDS: So you would basically adopt 

this CPAD document for sites that were never dirty? 

But you would use it as something less than going 

through delisting, and notice and comment, or 

something. 

MR. DAVIDSON: I think EPA -- I think we 

could say that the course task force recommendation 

looks for this process. And one -- Mr. Gray earlier 

talked about consistency with other processes. We 

don't want to overlay something. But I think 

practically speaking, the lenders, the state, and 

everybody else who wants this land is going to want to 

know what's clean and what isn't. I think this is 

just one more thing we are going to have to do as a 

regulatory agency in cooperation with DoD. 
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So I think it's a reality, essentially. 

some sort of process will need to be set up. So, yes, 

I think we would support looking at this as a way of 

addressing the -- the process of reviewing what • s 

clean and what isn't as we try to make transfer and 

decent decisions. 

CHAIRMAN BACA: Don? 

MR. GRAY: I hear what you say, Gordon, and 

would that not necessitate deleting the last sentence 

on page 15 that says, "The task force recollllllends that 

EPA reconsider the designations of entire military 

installations as NPL sites, and describe newly listed 

Federal facility NPL sites using the source and extent 

of contamination as guiding principles for both. 

But you started off by saying you didn • t 

have enough information to do that at the listing 

stage. 

MR. DAVIDSON: That's correct. The 

recollllllendations I think, from my perspective, would be 

that, one we are sure that the PA/SI packages that 

come in are high quality and comprehensive. 

MR. GRAY: Do that, and add something along 

the line that you were talking about in place of --
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MR. DAVIDSON: And that we look at a process 

for looking at clean/unclean, type of a thing. 

MR. RUNKEL: If you do that, like Tom said, 

we are fully in favor of doing it administratively. 

But -- why can't you then, once you have made that 

determination, at that point reevaluate, if it • s going 

to put out an NPL listing too, go back and redescribe 

the site at that point? 

It may be that we're not ready to transfer 

anyway. And maybe the timing • s going to be just about 

right. If we have gone ahead and made the initial 

determination administratively, and then you go to EPA 

and try to redescribe it, by the time you get to the 

process of redescribing it, maybe that's about when 

we're going to need to transfer it anyway, and that's 

the point where we're having problems. 

You know, pragmatically, you deal with 

get rid of these properties, find lenders, or 

whatever, because they see it on the NPL. They see 

the type of base on the NPL. And in the real world 

that causes a lot of problems in terms of 

marketability. so, I mean, if you can guarantee to go 

back in, I understand your concern without getting the 
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data and update up front, and the states would share 

that concern, too .. 

We just want some process to be able to 

reevaluate these sites, or describe them. 

MS. SHIELDS: Are you saying we have to go 

into the Federal Register and get notice and comment 

and all of that before you can --

Maybe there's a way, I know that we're 

hesitant to make statutory recommendations, but maybe 

there's a way of using the magic language that we 

talked about before, where we encourage Congress to 

consider this, or we may wish to consider setting up 

an expedited reevaluation process. 

MS. SHIELDS: Well, I thought that's what 

Gordon was trying to do by his using a CPAD process. 

For sites that aren't on the NPL we're going to do a 

better job of defining them more carefully before we 

put them on the NPL. 

MR. RUNKEL: That's great if we can do that. 

But I didn't get that impression --

MS. SHIELDS: I think we're agreed to that. 

The problem is when they are already on t.he NPL, as 

Fort Meade. Okay? That's all it says. Fort Meade. 
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And we will hypothesize that not all of Fort Meade is 

contaminated. Now, the question is whether it's more 

expeditious to go through a formal regulatory process 

of describing the real contamination on Fort Meade, or 

whether it's better to just issue these clean parcel 

slips for a certain forty square mile area, or another 

area that you would subsequently find out was clean. 

I mean, the only downside is, it would still 

be on the NPL. 

MR. RUNKEL: That's a big downside. 

MS. SHIELDS: I would agree. 

MR. DAVIDSON: That 1 s the distinction I 

think we need to make. There might be a perceived -

there's a perception problem here. Because the legal 

definition of what's on the NPL is the presence of 

contamination. Okay? And what -- the question is, 

would the CPAD have enough force in effect for the 

lenders and people interested to say, "I'm satisfied 

enough. EPA bought off on it, state bought off on it, 

DoD bought off on it. I feel comfortable going ahead 

and making the transaction." 

Because let 1 s take Fort Meade, let's say 

there's widespread contamination. You know, you could 
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end up going back into the Federal Register on this 

given base four, five, six times. I mean, the average 

we have with DoD bases is between six and ten 

sometimes 12. We have 26 different actions at the 

arsenal going on. 

So, I'm just saying we cou.ld really get 

caught up in that thing. And --

MR. GRAY: Could you really expedite it if 

you had to go through that process. 

MR. DAVIDSON: A two phase process rather 

than a one phase process. 

MR. RUNKEL: What I'm saying, though is, 

another option is, not really making the second phase, 

in effect a -- almost an automatic endorsement of the 

CPAD process. Do the CPAD -- determining it through 

delisting, whatever you want to call it, redescribing 

the base and the, you know, if Congress chose to 

revise, in this situation just for closing bases 

because of a special concern with redevelopment, 

mobile communities, economic health and that sort of 

thing, we chose to make a distinction for in this 

area such that, if the CPAD was agreed to by all the 

parties involving public comment, you could just 
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automatically go on an expedited, sort of automatic 

delisting, or whatever you want to call it. It 

wouldn't pay going back in if you went through the 

whole Federal Register process. 

statutory change involved there. 

Again, there's a 

MR. DAVIDSON: Okay. Then that's a major 

distinction, because if you're talking about -- you 

still, without a statutory change or whatever, I'm not 

sure that statutory change -- we would have to go back 

into the regulatory process. 

MR. PENDERGRASS: Well, I guess I have a 

question about that, because in the description of the 

process of the description -- in the description last 

time, Mr. Wyeth stated that when it's listed, there is 

only general information about the source and extent 

of contamination, that the tendency is to go broadly. 

And that you, in the listing of a site, it simply 

gives general markers· that this is a facility, or 

whatever. And that there are no boundaries set, that 

no specific description, and that -- so that I don't 

think you need to go back into the regulatory -- you 

don't need to delist in order to change your 

description. 
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And that there was a discussion of what it 

was, and that the concept of what is included changes 

during the RFS, and all the way up to and including 

the ROD, that that's probably the point at which you 

have a firm idea of what is included, because you are 

thinking about what the source and extent of the 

contamination is. It didn't sound like you're 

changing, when you're doing that, clearly you're 

changing you idea of what the source and extent of 

contamination is throughout that process. 

You haven't been going in and doing 

regulatory changes. So I don • t see that it • s any 

different, or that the task force is asking for 

anything different here. And there is no need to go 

through a delisting process. That what was described 

as the recommendation is the same thing. You're just 

talking about the description 

It was mentioned to us that it was a 

description as part of the listing package, and that 

that is defined during the investigation stages. I 

think that what we're saying is that that should be 

defined also for Federal facilities. 

MR. RUNKEL: And what's the vehicle for 
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letting the public know about that? 

MR. PENDERGRASS: Well, that's why-- that's 

why this first paragraph has this additional, you 

know, requesting that the purchasers and lenders 

it's considered a problem, and so there is a 

recommendation in there that EPA should also make its 

evaluations known to potential purchasers and lending 

institutions. That was added to the recommendations 

section. 

MR. DAVIDSON: And I think that's quite 

doable. 

MS. SHIELDS: Do you think it's -- my 

reaction to that is, why should EPA do that? Why 

shouldn't the bases, whose interest it is in more than 

anybody else's to publicize the fact that "the North 

40" is free and clear. Why -- ? 

MR. RUNKEL: Because the public's not going 

to trust that as much as hearing it from EPA. 

MS. SHIELDS: But if it says, "EPA has freed 

up -- II I don't care. I mean, if you can do it, 

that's fine. But I just -- it just seems to me a 

burden on EPA that EPA shouldn't have to bear. 

MR. GRAY: Maybe I 'm wrong, but my 
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understanding is that what happens here is, you go 

through the RifFS process, and define the narrow area 

where you describe the property that needs to be 

remediated. And then you go through the ROD process, 

and decide on a remedy. And that sort of process in 

itself, then, defines the smaller contaminated areas. 

But it doesn't take the rest of the property off the 

NPL, obviously. 

MR. KUSHNER: But also keeping in mind, too, 

there could be several, or many, RifFS's going on, and 

many ROD's at a particular installation describing 

different areas of contamination. So you can't focus 

just on one RI/FS that will define the entire area of 

contamination. 

MR. GRAY: But the rest of the property will 

be excluded if it is not included in any of the 

contaminated areas to be remediated. 

CHAIRMAN BACA: Lucy? 

MS. McCRILLIS: Could not a possibility be 

that EPA, if it described that, is what happens in a 

-- generically. That that would be out, then, in the 

public arena. And it would say things like, "We -- we 

refine our site as we move along the process." That 
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would establish the principle out there in the public 

arena, and then all that would need to happen would be 

to let the RI/FS, and EPA, and the states buy in on 

it.· It would be the vehicle for actually making on a 

site specific basis, those more difficult decision -

those qualifications, and tailoring of the actual 

site. 

MR. DAVIDSON: That's right. I think we say 

this, though, on page 15. The second paragraph says, 

"The task force heard EPA testimony that we 

continually reevaluate the definition of an NPL 

through a dynamic process after listing, modifying the 

site description based on new knowledge of the extent 

of contamination." 

And we have the public participation, the 

outreach efforts, the proposed plan, the ROD 

processes. And obviously we are going to be very 

sensitive interest in the property, so we will make 

sure that we fully clarify, this is what we know, this 

is what is we know the contaminants to be, and, at 

some point hopefully we can together start making 

these statements, "We know there's nothing over here." 

And this is not subject to the covenant 
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120(H)(iii). 

MS. SHIELDS: How do we get to that point, 

because that's what we need to do, is be able to tell 

the base commanders, that once the determination has 

been made, and there is redefinition, that this place 

is not dirty. There never has been anything stored, 

or disposed, or whatever here. 

MR. DAVIDSON: Don. I knew where you were 

going. But what we talked about earlier, this 

criteria and guidance that we developed jointly on 

these clean determination statements, that seems to be 

the process where we would get out and make these 

determinations. 

MS. SHIELDS: That's where you have cleaned 

something up. This is slightly different., in that you 

haven't done any cleaning. All you have done is 

decide there isn't any clean up that needs to be done, 

because it has never been dirty. 

MR. DAVIDSON: I had a little slightly 

different understanding, but if that is the way that 

we were talking about it earlier, then I would propose 

that that process be considered to include making 

determinations of --
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I know we 

specifically went through two things. One, a process 

of establishing criteria for designating 

uncontaminated areas, and then another one for, what's 

left of these areas of concern. Isn't that what we 

did this morning? That's what I thought I heard. 

MS. SHIELDS: I thought I heard that too. 

MR. RUNKEL: Actually we did. We did. 

MR. DAVIDSON: Bob, I would suggest that 

that process be used to make these determinations. 

CHAIRMAN BACA: we have three proposals 

before us. What's here, California's suggestions, 

EPA? How do we pull them all together? 

MR. RUNKEL: We can live with what's here. 

This is fine, what's here. What we don't want to see 

is this sentence -- deleting this last sentence. So, 

we do object very strongly to EPA's proposal that that 

last sentence be included. 

MS. SHIELDS: What's the last sentence. 

MR. RUNKEL: "The task force recommends that 

EPA reconsider the designations." We want to make 

that that is done. Frankly I have heard twice -- two 

different, once off the record and once on the record 
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Once off the record I 

that. That 1 s wasn 1 t 

CHAIRMAN BACA: Gordon, using that language, 

can we include some of your language to answer? 

MR. DAVIDSON: Let me take a look at it, but 

the language here sort of infers that it is a 

regulatory process, and we are to go back in and look 

at all our rules that we use for listing NPL sites. 

And that's 

MS. 

I don't want --

SHIELDS: Let me suggest a slight 

abbreviation. "Recommends that EPA use this dynamic 

process you have described up here, to modify the site 

descriptions of military installations on the NPL, and 

describe newly listed Federal facility NPL sites in 

the first place, in a more confined way"• 

consult. 

MR. GRAY: To the extent possible. 

MS. SHIELDS: Yes. To the extent possible. 

MR. DAVIDSON: Wait a second. I need to 

MR. CARR: Isn't the real point that what we 

need to do is clarify the understanding of the 

community in terms of the actuality of bill about 
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safety that is listed on the NPL. And I think the 

first half of that sentence probably comes close to 

doing that. It's the second half of it that seems to 

me kind of --

MS. SHIELDS: Because you're saying you have 

got to get it on the NPL, even with ones that aren't 

there now. Quickly. Before you get to a point where 

you can define it more accurately. And the reason for 

that is so you don't get conflicting cleanup activity 

going on. 

CHAIRMAN BACA: Well, Bob, her modification. 

I think that adds a lot of clarifying. 

MS . SHIELDS: But they're still worried 

about the last part. I think we have agreed on the 

first part of the sentence. 

MR. RUNKEL: They're saying that the clean 

site --this clean site document, or whatever, cannot 

be done quickly enough that the NPL listing would have 

to occur before then. It can't wait --

CHAIRMAN BACA: What's an adrninistrati ve 

approach to solving that problem, and a nonlegal one. 

MR. RUNKEL: Which problem? 

CHAIRMAN BACA: The wording problem. 
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MR. DAVIDSON: Making sure the descriptions 

are done properly the first time. The site 

descriptions. That would be --

MR. RUNKEL: I think you're saying you can't 

do that. 

MS. SHIELDS: That''s the problem. 

MR. DAVIDSON: Let me go back to one of my 

first proposals. First proposal is for bases that are 

to be listed on the NPL that were not on the NPL, that 

DoD ensures we get high quality listing packages, as 

comprehensive as possible. That way, when we do 

characterize a site that we appeal on, we can 

hopefully have a much better idea than we do now when 

we go through this process what's actually on there, 

including areas that are clean. 

If it's possible in doing that, that if we 

do find areas -- large areas that are not clean 

that are clean, that we could just not have that as 

part of the listing package. Okay? so, that would be 

the first recommendation, to improve the upfront part 

of the scoring process. 

MR. CARR: I think that works. 

MR. DAVIDSON: In terms of once you get on 
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2 

the NPL, we recommend that there be a process that 

doesn't indicate that we have to go back into the 

I 3 regulatory process, but a process, as you go through 

'I 
4 

5 

the RI/FS, further define the extent of contamination, 

i.e., the boundaries of the NPL site, that we assure 

I 6 full and expeditious disclosure of this information to 

I 7 interested parties. 

8 We can actually the consider -- the task 

I 9 force can consider -- time it to some sort of joint 

-· 

I 10 process where we make these determinations of clean 

11 and unclean. 

I 12 MR. GRAY: I want to make sure I understand. 

I 13 one of the reasons that you couldn't be more precise 

14 in defining sites earlier on is that at that stage you 

I 15 don't have any soil samples, you don't have any ground 

I 16 water samples, you don't have the data you need. All 

17 you have to go on is a record review, and interviews 

I 18 of current and former employees, and that sort of 

I 19 thing. And the hazard ranking process is employed to 

20 determine where certain activities went on that 

I 21 resulted in a release to the environment. 

I 22 But you may in that process find there are 

23 large areas of the base where none of that activity 
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went on. Is that what you're saying? 

MR. DAVIDSON: Let me clarify that. That's 

partially correct. The site inspection guidance does 

contemplate field samples. Okay? And using existing 

technical info~ation from RCRA wells, or whatever, 

that they went out there. so, if you look at the new 

NRS approach, it does suggest that DoD, in this case, 

should, when they put their package together, should 

actually be out there sampling. So we have a pretty 

good idea of what's going on. 

Let me give you a practical example of why 

we feel uncomfortable with messing around too much 

with the comprehensive approach of listing. Mather 

Air Force Base we listed three or four years ago. We 

listed a small portion of it. Once we got into the 

RI/FS, we found widespread contamination. We decided 

then to go back in and relist all these other areas on 

there. 

Then it just became a very burdensome 

process, and it had some crazy regulatory and 

enforcement type complications for both of us. And we 

had just a small portion of it on the NPL. so, our 

Region IX particularly felt very strongly that it made 
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sense to initially list on a comprehensive basis to 

ensure that your IAG would then be as comprehensive as 

possible. 

I think we can set up an administrative 

process, not a regulatory process, that gets the word 

out as we go through the RI/FS. We can get that 

information out to people. Now, if the lenders and 

these people need some sort of formal stamp of 

approval by joint parties, we can contemplate a 

process to do that. 

MR. RUNKEL: Just, Gordon, what we need to 

prevent, though, because I have been looking to see 

how it works is, your office of general counsel, and 

we did have it described to us as a very, very 

conservative office, that's the way their talk would 

be. And I got the impression from the discussion with 

that gentleman that they just list the entire site 

because they just don't want to take any chances that 

they miss something. 

If you're saying that you're going to be 

willing to reevaluate that sort of blanket policy once 

you start getting better information from DoD, that's 

fine. But I'm a little concerned that some very very 
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to be 

willing to do that. And they're not going to ever be 

satisfied with DoD's information. They'le going to 
I 

always think it's not adequate. 

And so I think we're going to, iou know, we 

don't want to get into a position where they just 
i 

automatically list military bases when you do have 

good information. 

MR. DAVIDSON: I don't think that really 

addresses the issue head on. The issue in my mind is 

I . 
not -- is the perception that -- of land that one 

I 

wants to buy is an NPL site. And that 

what needs to be addressed rather than 

perception is 
I 

--I 
MR. RUNKEL: I agree, if you can do that. 

You • re not going to get around that ~erception. 
I 

You're just not going to. That's the way the business 

community operates. 
• I 

They want certa1.nty. ::t"hey wonder 

why, if it is clean, then why is it on the NPL? Why 

don't you redescribe it? 

MR. DAVIDSON: Well, that's what I'm talking 

about. The process where --

MR. RUNKEL: Why not do it up front? 

MS. SHIELDS: thcl.t 

I 
it's not Can you answer 
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because 

MR. RUNKEL: We don't have the information. 

MR. DAVIDSON: What if you start getting the 

information quicker? 

MS. SHIELDS: Because that delays its 

listing. 

GEN OFFRINGA: One of the problems is 

resources, too. Recognize only a small percentage of 

the DoD bases are ever going to be selected for 

closure and disposal. And so, the more information we 

provide, the more investigation we have to do. The 

more we have to stand there to try to attack it. 

It'll be enormously expensive. So, what we really 

need to focus on is just that subset of base closure 

bases that are on the NPL site list. They can come up 

with the system that you are describing. Otherwise 

it•s just too enormous --

MR. DAVIDSON: I would suggest stating here 

very clearly that DoD be as comprehensive as they can 

up front in developing -- packages, so that we can be 

as precise as we possibly can in what we list. 

MR. RUNKEL: But I think what we're saying 

is that it's irrelevant. It's not going to matter. 
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That's what the Major General is saying, is that it's 

better maybe just to quit trying to get all that 

information up front. You're not going to get it to 

satisfy EPA or anybody. You might as well just list 

it. And then, once it's on the NPL, target those 

sites for developing the information as quickly as 

possible. But immediately go into the RI/FS process. 

GEN OFFRINGA: Obviously, we're going to 

give you the best we have. But to really do what you 

want to do, I'm not sure we can resource that. 

MR. RUNKEL: That's a point well taken. 

CHAIRMAN BACA: What's wrong with the 

language? I guess, it is a moot question. 

MR. RUNKEL: I don't see a problem with that 

last sentence, sti 11. Again, I don't think it's 

saying -- I mean, if you want to clarify, you want to 

put a statement in there that you don't want to go 

back into the regulatory process, we can look at that. 

We're willing to compromise on that. 

I don't want to have to go through the 

regulatory process, either. The states don't want to. 

CHAIRMAN BACA: I don't think it says that. 

MR. RUNKEL: I don't think it does, either. 
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I 1 MS. SHIELDS: Getting paranoid on us, Gordon? 

2 MR. DAVIDSON: Probably. But -- is there 

I 3 another way to describe this without using this 

I 4 language? I mean, I think we're --

5 MS. SHIELDS: We can state it in terms of a 

I 6 goal. Our goal is to ensure that clean property is 

I 7 not restricted or made undesirable as a result of 

8 overly inclusive NPL listing. 

I 9 MR. PENDERGRASS: Well, you could say the 

I 10 task force recommends that EPA -- I'd have to have my 

11 counsel here to actually propose -- "the task force 

I 12 recommends that EPA, to the extent possible, exclude 

I 13 clean areas from the NPL listing?" 

14 MS. SHIELDS: And do that as soon as 

I 15 possible. 

I 16 MR. PENDERGRASS: Well, I mean, in the 

17 

I 18 

subsequent listings. 

MR. DAVIDSON: Okay. I want something in 

I 19 there, but that • s going to be based on the information 

I 
20 

21 

we have at hand. I also want something in there that 

would say it's a matter of general policy. . 

I 22 comprehensive listings, in terms of getting all the 

I 
23 releases on the NPL is what is behind our policy. So, 

I 
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it's a balancing act. I don't want to send a message 

right now that we are going to reconsider a 

comprehensive listing process. 

When I say comprehensive, that means all the 

releases on the base. 

MR. PENDERGRASS: That's not what it says, 

though. You've got that 

MR. DAVIDSON: Well, it can be read that 

way. That's --

MR. PENDERGRASS: You've got that as the 

first sentence of this paragraph --

CHAIRMAN BACA: Do you know that you're 

doing that now? 

MR. PENDERGRASS: EPA attempts to ensure 

that all areas of contamination are within the site 

description. 

CHAIRMAN BACA: You're about to put Pearl 

Harbor on your NPL list by going out and aggregating 

all the sites there. 

MR. PENDERGRASS: There's a good reason for 

that. There's no relationship to any of the sites. 

And none of them individually would qualify. 

MR. DAVIDSON: That's why I came up with the 
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Mather example. There's two reasons for doing that. 

One is that we don't have very good information 

initially. And two, we normally find as we get into 

the study phases of these things that there is more 

contamination than we had anticipated or known up 

front. And instead of going back and relisting stuff, 

or going back and modifying lAG • s, we think it 1 s 

better to try to be as comprehensive as we can up 

front. 

MR. RUNKEL: I still don't see anything 

wrong with that sentence. And frankly, I did hear 

earlier here this morning that EPA is not really 

continually reevaluating the definition. And we want 

assurance that that's done. So, we want either a 

recommendation, assuming that you're not doing it now. 

or, if you are doing it now, we want an assurance that 

it's going to continue. 

And frankly, I am a little concerned that 

that's not going to get done. The states are very 

concerned about that. 

MR. GRAY: I'm in the position where, I have 

to say, I just don't think you should do this just for 

the sake of trying to placate lenders at closing 
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bases, because whatever you do, is going to be 

applicable throughout the Superfund program. Which 

includes private sites, as well as military 

facilities, and other Federal facilities that continue 

.to operate. And I just don't think you can change a 

whole listing policy to placate potential lenders at 

closing base sites. 

MR. RUNKEL: We're not changing it though. 

MR. GRAY: Well, that's what it says. 

MR. RUNKEL: It doesn't. It just says 

"redescribe." Redescribe, reconsider. If you want to 

get rid of reconsider, we have no problem with that. 

"EPA redescribe the site descriptions." 

CHAIRMAN BACA: Or how about just consider 

the designation? 

MR. GRAY: But they can't use the source and 

extent of contamination as the guiding principle 

except to the extent that they have data. 

MR. RUNKEL: Well, that 1 s what we're saying. 

Describe, as the source of the data shows that a 

redescription is necessary. 

MR. JONES: Let me ask a question. Does EPA 

have any criteria already drawn up which would address 
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the issue of what would be satisfactory to you in 

order to make a decision other than requiring a full 

investigation and inspection, formal type of approach? 

In other words, do you have a checklist that 

says, if you have this amount of information, and it 

is comprehensive, then you can make a determination as 

to whether or not this property, based on the 

information available, should or should not be 

included in the national priorities list. 

anything like that at all that exists? 

Is there 

CHAIRMAN BACA: They have an HRS, which is 

a scoring system. 

MR. JONES: But he says, as long as he gets 

adequate and good information --

MR. DAVIDSON: We have guidance out there to 

describe what sort of information we need to determine 

whether or not a site, a facility, or portions of the 

site or facility weren't listed on the NPL. Now, we 

do use an aggregation policy on some of the bigger 

sites. 

MR. JONES: But there are certain instances 

when it would not be necessary to have a full fledged 
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investigation and testing going on, isn • t there? 

Based on the guidance and criteria that you have 

presently developed? 

Because, let me put it this way. If you 

have to get into a full fledged investigation and 

inspection, the process is not going to be 

accelerated. We are working on a case right now 

involving Bellmead, a Federal supply depot in New 

Jersey. It's on the National Priorities List. It 

takes an extended period of time to go through those 

investigations and inspections, and testing, and 

whatnot. 

What I'm saying, is there a possibility of 

drawing up criteria where this, in situations where 

it's so obvious it would not necessarily have -- you 

would not have to go through that. 

MR. DAVIDSON: We do that. It's in the 

preliminary assessment stage. We have what we call a 

NFRAQ determination. It • s not further remedial 

action. No further action required listing process. 

MR. JONES: Well, maybe we don't have a 

problem here. 

MR. DAVIDSON: I think the problem we • re 
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getting at is that a good number of these facilities 

will have enough contamination on the site to warrant 

listing. Because, no matter how you characterize 

what's actually put on the NPL. And it's -- I don't 

think it's a process that needs to be changed. I just 

think it needs to be understood what we do. 

And the fact is, when we're putting these 

things on the NPL, we're dealing with limited 

information. It's not until you get into the RI/FS 

and study phase that you really know what your extent 

of contamination of an NPL area is. 

MR. RUNKEL: All I'm saying is, I have no 

problem with you adding a sentence saying you don't 

feel like you're getting enough information. I have 

no problem with you clarifying the sentence saying 

that we're not going to monkey with the regulatory 

process. But I want a firm commitment that you are 

going to go through and redescribe these facilities. 

How many facilities have you redescribed? 

How many military bases have you redescribed that the 

public knows about? 

MR. DAVIDSON: Let me ask what you mean by 

redescribe? 
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MR. RUNKEL: Redescribe. Mather Air Force 

Base is not the entire base. Like -- that it's 20 

operable units, versus the entire base? 

MR. DAVIDSON: Sure. We do that all the 

time. We do that in the process of the RI 1 FS. That's 

the whole point. 

MR. PENDERGRASS: To the extent that it was 

described, and I think it's consistent with what 

you're saying, it was simply the point was to make 

that public, and I think -- I don't think that using 

the source and extent of contamination as guiding 

principles was not intended to mean that you had 

perfect information. 

It may be there's a qualifier that goes 

there, you know, consistent with the available 

information. I mean, the point here was that, in the 

paragraph above it, "continually reevaluating the 

definition and modifying the site description based on 

new knowledge," that that was a recommendation that 

that ·would be done so that you're using that principal 

source and extent of contaminations, guiding 

principle, and that you reevaluate it, redescribe, as 

new knowledge. And sometimes there may be more 
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you • re talking about Mather, that you're going to 

include more areas. 

MR. RUNKEL: I understand your point, 

Gordon. I think is that you see the term reconsider 

or reevaluate as a -- as a -- as an order or mandate 

that you actually go out, you don't think you have to 

on these military bases, and start reevaluating them 

right now. 

And we 1 re not saying to do that. We say, do 

it in the normal process. And in fact, this using the 

source and extent of contamination doesn't refer back 

to the original listing. And that's getting at your 

issue. That's not how I read it. It's getting back 

at the redescription process. so, at that point, 

after you have listed it, you have got the burden in 

your favor. 

MR. DAVIDSON: I think we're getting close 

here. But, being sensitive to my concern to 

reconsider the designations. Why don't we say 

something like, "The task force recommends that EPA, 

DoD, and the state, assure that as information is 

gained through the RI/FS, that this information is 

shared, and explained to the public and all interested 
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parties who are interested in buying or leasing the 

land." 

MR. RUNKEL: That doesn't get at the site 

description issue. It sort of -- indirectly, I 

understand. 

MR. GRAY: But that's what I think we were 

doing this morning. We were talking about identifying 

the uncontaminated area. I don't think EPA has any 

discretion. EPA's has to operate within the 

administrative procedure act. And if EPA has listed 

the whole site, they can • t go back and change it 

without going through the prescribed process. 

MR. RUNKEL: That's what I'm asking 

MR. GRAY: I understand. But I don't know 

how else you can do it except to identify the 

uncontaminated portions the way we were talking about 

this morning. And then make that information 

available. And I don't think anybody disagrees with 

doing that. 

GEN OFFRINGA: The key issue is the 

mechanism by which we inform the public, and how do we 

generate one that has public confidence. So, when I 

want to sell the golf course at Fort Ord which is on 
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the NPL site, which I know is not contaminated, I can 

convince all these guys that --

MR. GRAY: You used a lot of pesticides on 

that. (Laughter) 

MR. DAVIDSON: Well, how do we do that, 

though? Because, we can't do anything beyond what we 

know in the RI/FS. And if there's an agreement that 

it's not conducive to expeditious transfers, don't go 

back into -- to keep going back into the regulatory 

process. 

GEN OFFRINGA: Well, the first case, when we 

get a base that we're going to close, that gets 

priority, and it gets squished down, because everybody 

wants to close it as quickly as possible. 

so, you're going to have a much more rapid 

RI/FS process for resources put on it. So therefore, 

as you redescribe the extent of the contamination, 

you're going to automatically generate the 

uncontaminated areas. Now the key is, what kind of 

mechanism do we use to inform the public what we have 

now determined as we go through this process -- we 

don't want to change the process -- that we now have 

found this large area, and we have conclusively 
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determined that it is no longer contaminated. Or it 

never was. 

MR. DAVIDSON: I believe our existing 

process does that. 

MS. SHIELDS: And what would that be? How 

would you, right now, say the golf course on Fort Ord 

is not included. How would you say that in your 

present process? 

MR. DAVIDSON: Once you get to the R --

okay. Let's assume that the golf course is considered 

within this operable unit area that we're studying. 

Going through the sample we find out that there is no 

contamination on the surface, nor under -- subsurface 

contamination. When we get to the remedy selection 

phase, or we are trying to select our remedy, they we 

will describe exactly what it was trying to do. 

But all the way through that, we are putting 

out public information, having public hearings, and 

describing to people exactly what we know. What the 

concentrations are. What the proposed plans are. I 

mean, it's a --

MS. SHIELDS: He needs something so that he 

can sell the golf course now, instead of waiting until 
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the remedial action is 

MR. DAVIDSON: Then we go back to what Sam 

said earlier about proving the negative. Okay? So, 

this is a different process. It is not an NPL 

regulatory process. That's what I was trying to get 

into earlier. 

We may need -- the task force may want to 

recommend that EPA, DoD, and the states look at 

establishing a process for determining when lands and 

are clean and conveyable to transfer --

MS. McCRILLIS: Yes. I think we did that. 

MR. DAVIDSON: That's what I'm saying. 

Tying us back to that particular process. 

MS. SHIELDS: To that CPAD business. This 

discussion has come totally full circle to where we 

were. 

MR. DAVIDSON: Because we do not, general, 

right now, sit there and say, "This is clean." What 

we say is, "This is dirty." 

GEN OFFRINGA: Yes. That's right. 

MR. DAVIDSON: Okay. All right. And to get 

to the point of saying, "This is clean," probably 
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means doing things beyond the scope of the NCP. It 

will probably mean that you guys have to get out there 

and start taking samples, and drilling holes in areas 

that we may not otherwise require you to do, to prove, 

to show, to the satisfaction -- that's the point. 

The point is not the regulatory process on 

the NPL listing. So, if you get to go back -- tie 

this back to what we talked about this morning. As a 

proposal to consider, I think that might get to your 

concerns. 

GEN OFFRINGA: Because we would be willing 

to drill on the golf course in order to prove as 

quickly as possible it • s not contaminated, because 

we're interested in the cash flow. And the 

communities are interested in getting the golf course. 

MS. SHIELDS: That's right. 

GEN OFFRINGA: And what we need, is when we 

reach that point, we have done the drilling, and 

everybody agrees that it's clean, then we need some 

kind of a way to go to the public that will give them 

confidence, and generate money for investment. 

MR. DAVIDSON: Then you '11 have to go 

throught the RI/FS to be able to have that assurance, 
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even in the CPAD document. 

MR. RUNKEL: Well that, what we need to talk 

about is, plenty of information is needed. And when 

it is needed, timing is critical here, obviously. So, 

what it may entail, and this is maybe what the 

recommendations ought to be, is that we look at what 

additional work may need to be done, or what 

additional process. 

Because what people want is some 

determination by the regulatory agencies that, darn 

it, this is clean. You can use it without liability. 

That's the issue. Not the NPL things. so, it's part 

of taking action to prove this negative, if you will. 

And I would suggest, just from my knowledge of what 

goes on out there, that it may require setting up an 

additional set of procedures to do it. 

MR. GRAY: Presuming you do that it would be 

delisting of a portion --

GEN OFFRINGA: can we come up with something 

called an interim finding as we go down through the--? 

MR. DAVIDSON: I think we have an answer 

here. On the top of page 16 is, in transfer of 

uncontaminated parcels, this talks about developing a 
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criteria. It should say, "DoD, EPA, states should 

develop a specific criteria." Okay? 

This is the process we are talking about, so 

we can have the determinations to give the letter to 

someone else to ease the determination that this is 

clean land. So, what we need is in the body of this 

text a lead into that. Okay? And, I don't think that 

that last sentence does that. 

MR. RUNKEL: Let me ask you a question. Say 

you do this. And you make this determination. It's 

all hunky dory. And some lender comes up to you that 

writes to the EPA and says, "Okay, through this 

determination you say that it • s clean land." Does 

that mean that portion of the property doesn''t belong 

on the NPL? The lender just writes -- and they're not 

trying to be leg a listie. They're saying, "It no 

longer belongs. You can in effect redescribe it. It 

doesn't belong in the NPL." 

It's not saying, "Get it off the NPL through 

a regulatory de listing process." It just wants to 

know in reality, that portion has been through what 

the process is being taken off the NPL. Are you going 

to, or will you be able to write back to OGC, sign off 
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on the letter, or are they going to sit there and 

qualify it to death and say, "Well, it's still on the 

NPL, blah, blah, blah," and some lender is going to 

say, "Oh my god," because he has got some attorney 

telling him, "You're still maybe on the hook. You're 

going to have a problem." 

question. 

That's a real world 

MR. DAVIDSON: I can't speak for the office 

of general counsel, so I can't say is I believe that 

they would have several questions. The answer to that 

question depends on the viability of the process 

that's established in the criteria, okay? 

What I think they would say, what I hope 

that they would say is that if this is a -- this 

process is a real one, has meaning, and it's clear 

from the process that this area was not contaminated, 

I would say that they would probably be able to say 

this was not part of the NPL. 

MR. RUNKEL: Can they legally say that? 

MR. DAVIDSON: I can't speak for --

MR. GRAY: Not without a formal delisting. 

MR. RUNKEL: That • s where this deli sting is 

becoming a relevant issue. That's where, as much as 
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I hate to have to go back to the regulatory process, 

I tried to get away from that for a while. Gordon 

convinced me of it. I still come back to that, 

because it may be relevant to a lot of people in the 

business community. 

And you find no sympathy for them, because 

they are redevelopers. 

MR. GRAY: I think it's not worth the 

argument and time we are putting on it because, first 

of all, it's already clear that the lenders are not 

liable unless they are activity involved in the 

management of the property. And they are all busily 

trying to get Congress to change the law so they won't 

be liable under any circumstances, as long as they 

simply hold a fiduciary interest in the property. 

You know, it's like Mark Twain said about 

bankers, the guy loans you an umbrella when the sun is 

shining, but at the first drop of rain, he wants it 

back. (Laughter) I mean, it's a lot of time and 

effort to spend just in terms of the lender issue. 

MR. RUNKEL: It's not just lenders. It's 

the local redeveloping agencies. It's more than just 

the lenders. It's a lot of different folks. 
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MR. DAVIDSON: Well how about if -- here's 

a proposal, possibly. Go into this paragraph. To the 

second to last line, "As a result, when an entire 

installation is listed, large areas of uncontaminated 

lands are often included." The proposal would be, "to 

ensure the expeditious transfer of uncontaminated 

land. EPA, DoD, and the state have developed a means 

to communicate the information, collect it, then 

confirmation of those areas which are not 

contaminated." 

This goes back into -- maybe, tie it back to 

the process we talked about earlier. And then, that 

fits in with this transfer of uncontaminated parcels 

paragraph. 

CHAIRMAN BACA: That follows from the first 

part of that discussion, but it doesn't address the 

NPL site issue. How does it become a non-NPL? 

MR. DAVIDSON: What designation are you 

looking for? I mean, the question is, what's on the 

NPL, is the extent of the contamination on the base. 

And if you go through the RI/FS, and you continue to 

clarify where that extent of contamination is, the 

more you know, the more you know about what's not 
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contaminated. And this is what we're trying to get 

to. To set up a process so we can -- the regulatory 

agencies and the DoD state this area is clean, and has 

not been contaminated. 

CHAIRMAN BACA: How do you then list Norton? 

What is the NPL site on Norton? 

MR. DAVIDSON: I don't understand the 

question. 

CHAIRMAN BACA: As opposed to where the 

clean area is. Now the NPL is the base, the 

installation. The facility. 

MR. DAVIDSON: That's because we have listed 

it with little information, okay? And the policy 

approach that we want to be as comprehensive as 

possible so we can address all the releases on the 

site. 

CHAIRMAN BACA: How do you now .back up to 

say it's lower 40,· whatever .••• 

MR. DAVIDSON: Is clean. 

CHAIRMAN BACA: Is dirty, or clean. 

MR. DAVIDSON: What you want to say is that 

the lower 40 is clean. What we're proposing is to set 

up a process where the regulatory agencies with DoD do 
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that. As we get the information. This means to 

develop a criteria so we're comfortable with how much 

knowledge we need, and the timing in which we make it. 

It's not an NPL listing/regulatory issue. 

clean/unclean issue. 

It's a 

MR. RUNKEL: As much as I hate to say it, 

Tom, I come back to making, at least from our 

perspective, we wouldn't be opposed to pushing 

congress to set up some process where, after you did 

that whole administrative process, just the 

description of Norton could be just like, in effect. 

It could just be changed. I'm sure there are other 

analogous situations out there in regulations, where 

description and lists are modified just sort of 

automatically. 

It would become this long, you know, 

involved regulatory process. I bet there are. GSA 

deals with that, like black listing and things like 

that, where it just can be almost automatically done. 

You have your list of parties that are suspecting --

MR. JONES: Once it's on the National 

Priorities List, is there some way or another we can 

get specific guidance from EPA that says, "Parcels X, 
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I 
list, and you can proceed with the dispos,al." That 1 s 

what we're trying to-- it's either yes ydu can, or no 

you can't. I 

MR. RUNKEL: And I just am in the position, 
I 

I 
an OGC attorney is sitting there, not willing to get 

off, not willing to bite the bullet. II guarantee 

they're not going to want to. 

let 
i 

ask this MR. KUSHNER: Gordon, me 
I 

question. There is a process for removing sites from 
I 

the NPL, that you complete your RI/FS, or you complete 

I 
the study. You have a finding that there is no 

i 
contamination. You issue the no action ROD. once the 

! 

no action ROD becomes effective, I undersJand you can 
. I 

go back through the Federal Register, administrative 

procedures, to give public notice 
I 

that you are 

removing that portion of the base from tde NPL. Is 

that not correct? 

MR. DAVIDSON: That's an excellent question. 

Let me see if I can find the answer. First of all, 
I 

we have never delisted a Federal facility from the 

NPL. We have to delisted Superfund sites,. which are 
. I 

not quite the same, which is the source of some 

. l ·' 

I .I 
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concern. 

The question is, can you apply NPL deletion 

criteria on a unit specific basis at a facility? Does 

that make sense? Rather than continue to go back into 

the regulatory and keep changing where the lines are. 

MR. RUNKEL: And we would argue that there 

is enough of a reason for expediting base closures -

and I'm just looking for Congress to decide-- enough 

of a reason in our view because of the economic 

considerations, the livelihoods of these people out 

there, the reality that this land might not be as 

marketable, as valuable, that that would be needed. 

That you have a different system in effect for 

delisting. And Don does not agree with that. 

MR. KUSHNER: One point I would make, and 

please correct me if I am wrong, but the perception I 

had is that, you know, once the listing occurs and an 

RifFS process is under way, we should know, or have a 

pretty good idea as to what -- by the time we are 

ready to do the no-action ROO, and after we have 

studies the clean areas, we will know what parcels are 

clean. 

We will know, I think, what parcels we are 
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1 ready to transfer to the private sector, such that I 
I 

2 don • t see this as a repeating process, eveziy time, you 

know, a little bit here, a little bit thete, this is 

I clean, that's clean. We should know pretty much in 
I 

3 

4 

5 bulk what is clean, such that we need to go in one 
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17 

time, maybe twice, at the as an exception. 

We should be able to go in one time with 

what we know is clean, based on a no action ROD, and 

then back through the public comment, Federll Register 
I 

process, and have those sites delisted, assuming we 
i 

can delist parcels of what has been listed. 
I 

CHAIRMAN BACA: That • s a concern, : Gordon, is 

how do you delist the parcel? I get a lot out of this 

universe called upbase. 

I 
MR. KUSHNER: I think what I'm hearing is 

i 

that the mechanism that may be able to do that, as was 

mentioned earlier this morning would be that, you 

18 know, that process of actually the RI/FS. When you 

19 have drawn -- when you go through and you. have that 

20 information available, you can then move· from that 

21 

22 

23 

stage and say, "All right. 
i 

These are the ones that 

are contaminated, these are the ones thalt are not 

contaminated," that should be your info~mation to 
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I 
1 remove it. 

2 So I don • t see this as maybe -- as a 

I 3 delisting type, you know issue. More of a process to 

I 
4 do that. so, in keeping with that, maybe the point 

5 is that we consider the designation, maybe what it 

I 6 would be along the lines of, you know, as 

I 7 information warrants. Because the next point after 

8 we go at the end, we talk about the new listing should 

I 9 be based on the source and content of the 

I 10 contamination. And maybe what you want to do is carry 

11 that idea back a little bit into the first part of the 

I 12 sentence, reconsider -- maybe it • s not reconsider, but 

I 13 review the source and extent of the contamination as 

14 you're listing. 

I 15 MS. SHIELDS: If we throw in some 

I 16 alternatives like delisting, or redescription, 

17 whichever is appropriate and most expeditious or 

I 18 something. So that you have got your delisting when 

I 19 that's going to be as fast as anything else. And 

20 maybe in some circumstance it would be. And in a case 

I 21 • where you say that's going to raise all kinds of 

I 22 problems that's the only way out of this. 

23 

I 
MR. DAVIDSON: From the legal perspective, 

I 
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you don't delist clean areas. That's the problem we 

have here. That's the root of the listing process. 

You list dirty areas, okay? 

MS. SHIELDS: Yes, but you have got to 

admit, you have got a lot of clean areas that are 

listed, because of the way that you list the site in 

the first place. 

MR. DAVIDSON: I agree. Well, that's an 

assumption. 

MS. SHIELDS: Well, you said, we list it 

comprehensively, because we get comprehensive data. 

MR. DAVIDSON: Exactly right. 

MS. SHIELDS: Nobody is blaming you for that. 

The question is, how do we get out of this muddle? 

MR. DAVIDSON: That's why-- well, the muddle 

seems to be that a tremendous amount of importance is 

put on this NPL thing, when that may not be the 

process for getting out of this box. What do the 

lenders and the people who are concerned need to know? 

MS. SHIELDS: They have got all the 

guarantees known to man with these sites. They should 

have a lot more ease on these sites. They have the 

United States Government on the hook to clean up 
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anything that's still dirty. 

MR. RUNKEL: So why can't they have the 

assurance and why do they have to have this thing 

on the NPL? Why can't the government do its job as 

effectively-- make it clear that it's no longer-- we 

don't doubt that it's clean. 

MR. KUSHNER: Let me just -- maybe, rather 

than phrasing it in the context of, can we delist 

parcels, maybe we should look at it as to whether we 

can go back and redefine the site? 

MS. SHIELDS: 

talking about. 

MR. KUSHNER: 

process. 

That's what we have been 

Through the public kind of 

MR. DAVIDSON: That's a morass, and I don't 

think that solves the problem. 

GEN OFFRINGA: Part of it is the way we go 

about the process. You know, when we're looking, we 

start our RifFS's, we're concentrating on the dirty 

areas. Maybe what we need to do is turn it inside 

out, and concentrate initially on finding the clean 

areas. And if we change that emphasis, that would go 

a long ways toward giving the public the perception 
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that what we're out there finding are clean areas, and 

not, areas that -- not trying to define the extent of 

the dirty area. 

Then if we have some way, call it a 

certificate of clean, or something. If we define 

those areas, we could get 

MR. DAVIDSON: I think that's an approach 

that's more amenable to the existing system we have. 

I think we would be willing to say that to the extent 

that DoD has provided comprehensive information 

through the site inspection that would clearly show 

that there are large tracts of uncontaminated land, 

then we can adjust the listing process to list those 

areas that we know are dirty. 

But right now we just don't have that. A 

practical example, Tom, when we get out there, we find 

a lot more crap than what we thought. And it doesn't 

make sense to come back and list more sites. or get 

into all this RCRA CERCLA stuff. 

CHAIRMAN BACA: As Anne said, we're not 

blaming you for the approach. It's just, how do you 

back down to make some sense out of what is truly 

contaminated. 
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MR. DAVIDSON: That's why we shouldn't focus 

on the NPL listingfdelisting process. We should focus 

on a process for determining what is clean. 

MR. RUNKEL: You need both. That's what I 

-- I have to say I have come to that conclusion. I 

hate to say it. But, it's not like it's going to be 

doubling the process, but both are needed. With a 

limited number of closing bases on the NPL, why can't 

we -- why would it take that long. And if Pete really 

thinks you have go in, maybe, one time. 

MR. DAVIDSON: For what, delisting? Once 

you know how long that's going to be. 

MR. RUNKEL: Especially if they know, it's 

going to be in their interest, in the interest of the 

party that want to redevelop, or the local community, 

to not push to have delistings until they're ready to 

do it one time. Because then they're going to have to 

go back through it --

MR. DAVIDSON: Okay. Let me give you Fort 

Ord as an example. The final RI/FS schedule is not 

due until 1997. That's the point that we can go back 

in and change and delist it. Delist the site for 

clean areas. That's not acceptable. 
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GEN OFFRINGA: We don't want to wait that 
I 

long. 

MR. DAVIDSON: The other ~lternative. 
I 

There's three to six ou•s out there, depending upon 

how you look at it. Would be to go through three to 

six rule makings. And you can't transfer!-- no one's 

everybody's going to wait for this rule making to 

go through? That complete defeats the process that 
I 

we're talking about, expediting clean up and 

expediting --

I 
I think we need to look at a different· 

avenue than focusing on the NPL rule making process. 

MS. SHIELDS: All right. Thenl what about 

using the CPAD designation? 

MR. RUNKEL: I think everybody 
1
agrees here 

that that's needed regardless. 

MR. GRAY: So maybe you could just add that 

in, right at the end of that first --

MR. RUNKEL: That's great. 

GEN OFFRINGA: Tom, would DoD I and EPA be 

I willing to, on base closure sites, to concentrate our 

resources initially on defining the clean ~reas, which 
I 

means by inference, you're going to !delay the 

l ! -__ , l -
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definition of the dirty areas in order to parcel -

because it's a process of elimination. That's all the 

RI/FS is. 

CHAIRMAN BACA: In fact, that's what we're 

going to do, to define what we consider the clean 

areas. 

GEN OFFRINGA: But that's a change in the 

whole way we do business. 

MR. DAVIDSON: General, that is -- I think 

EPA could do that, if it could also say that it's not 

slowing any of its oversight work on the dirty areas. 

That there has been an additional source of resources, 

or whatever there's going to be there. The clean 

slot, you know. But that everything else is moving 

apace. But that's -- we can't say that right now. 

Particularly when I found out -- we can't do 

that. Okay? We cannot, based on the oversight 

resources we have right now, move a slug of that over 

to -- proving the negative, when we have known areas 

of contamination. I would think it 1 s a resource 

issue. Because otherwise we would be faced with the 

question of having answered the question, and it's a 

good question, why are you focusing on areas that are 
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not a risk to human health and the environment, when 

there are known areas? 

CHAIRMAN BACA: I would think by 

concentrating on the dirty areas, you are separating 

out the clean areas. 

MR. DAVIDSON: I was trying to answer the 

general's question, why don • t we move our focus 

initially to looking for clean areas. 

GEN OFFRINGA: I understand that. 

CHAIRMAN BACA: We • re going to spend the 

resources to do that. But what are you saying, that 

you can't react to our findings? 

MR. DAVIDSON: Right now I'm say.ing that it 

may be a problem. This whole base closure thing is 

going to be a big work load for the regulatory 

agencies. 

MR. RUNKEL: I propose, since I don't know 

where DoD is going to take the program, but I propose 

-- we have made some progress here in terms of 

agreement to CPAD. I think that can be very useful, 

especially if we publicize throughout the RI/FS 

process, publicize the results, EPA's involvement in 

that publication, both DoD and the states, to the 
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I think everyone should 

I'm still uncomfortable. I can see it two 

years from now, and maybe I'll be proved wrong, that 

that's going to be enough. And you could have these 

slimy lenders coming back, . just like they're doing 

with lender liability issues in general claiming, we 

need further clarification, further assurances. And, 

you know, then you're going to have it thrust upon 

you. And maybe you're saying, well, it's worth the 

risk. 

I guess where we would come down, where I 

would go back and talk at NGA, and do it in the form 

of a supplemental recommendation is, I think we might 

recommend that Congress set up some kind of expediting 

delisting process for military bases, because there is 

enough of a need here. And it's a limited enough 

universe. And I don't need everybody else to -- you 

know, we can take a vote on that and try to put it in 

the report, but I don't feel that we need to, even if 

could win the vote ram this through. 

So, if that -- if you all want to do the 

same thing, you can do that. 
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MR. DAVIDSON: I'll tell you what I'll do, 
I 

' Brian, is that if we can get some language here that 

i 

focuses more on the process and not the outcome 

I 

designation, and that feeds into that next paragraph 

there, I will go back on Monday morning and get with 
I 

our people in the off ice general counsel, and our 
I 

other listing experts, and sit down and. share this 

I 

conversation with them, and articulate the lhigh degree 

of concern regarding the meaning of NPL l!isting, and 

see if there is anything that can be donej. 

MR. RUNKEL: Well, that would be useful. We 
I 

can have it state in here that EPA will attempt to 
I 

determine whether parcels can be delisted.' Is that --

14 are you looking at that? 

15 

16 

MR. DAVIDSON: No. That's what I' don't want 

to have in here. That goes all the way back to what 
I 

17 I want to say, is 

18 MR. RUNKEL: Just whether you would be 

19 allowed to, not that you have I to actually go back in 

20 . ' and do 1t, through the regulatory process, ~ut whether 

21 you would even be allowed to, getting bac~ to Pete's 

22 question. 

23 MR. DAVIDSON: Let me talk to my people. I 
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I want to 

focus on the CPAD process, some other way of doing 

business like that. But I will go back and talk to 

our folks, see if there's any flexibility there. I 

mean, we have another week or so, in case there's 

going to be some changes. 

MR. RUNKEL: I guess -- I don't know if 

there's any other support here for making a 

legislative recommendation. I know you're hesitant 

just as a policy to do that in this report. So, we 

can throw that out for the moment, but --

CHAIRMAN BACA: We need as a committee to 

at least take a vote, and if you want to submit a 

minority report to EPA, that's fine. 

MS. SHIELDS: I don't know what would be 

voted on. 

MR. RUNKEL: Voting that the task force 

would recommend that congress look into -- consider -

may wish to consider an expedited delisting process. 

CHAIRMAN BACA: I guess I would vote to 

retain the language that's here. I think that does 

it. 

MR. RUNKEL: I would, too. 
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CHAIRMAN BACA: sam? 

MR. GOODHOPE: All I would say is, maybe we 

can have some language, without legislation it's going 

to be impossible for EPA to resolve this delisting 

program. Put some language in like that. 

CHAIRMAN BACA: Let's try a vote. Okay? 

MS. SHIELDS: The problem is, I don't think 

this is a statutory problem. Where is it in the 

CERCLA that says EPA has to run their delisting the 

way they're running it now? 

MR. RUNKEL: You're right. I'm just saying 

that we would ask Congress to, in effect, -- we could 

change that. 

MR. GOODHOPE: Without legislation, or 

without regulatory -- change in regulatory -

CHAIRMAN BACA: Let me propose that we 

accept the language that's here. Okay? That we 

accept the language that's here. Take a vote? All in 

favor of accepting •••• ? 

MS. SHIELDS: Wait a second. 

what language we're talking about. 

I don't know 

We have got 

Gordon's that's supposed to substitute for 

something here. 
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CHAIRMAN BACA: No. I 1m talking about what 

is here. I'm talking with no changes, as you read it 

here, staring with, "The task force heard in EPA 

testimony, etc.," and then accept the next paragraph 

without change. In this report. 

MR. DAVIDSON: It seems to me that we might 

want to have some different language in here while we 

discuss this a little further. This is a big issue. 

And I think, to be honest with you --

CHAIRMAN BACA: We • re not getting there. 

That's the problem. 

MR. DAVIDSON: Well, Tom, we're not getting 

there right now, but I'll tell you something. I think 

the problem is that there is a misunderstanding of how 

this process works. And that's the problem. The 

problem is, we don't have all the information 

everybody wants right now. 

If we start going through this regulatory 

process, that's the wrong focus. What do writers need 

to know? They don't need to know that we're going 

through the regulatory process to look at the NPL 

boundary, because that's not the issue. They want to 

know whether or not something's clean. 
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That supports setting up a different way of 

doing business, but not going into the regulatory 

process. 

CHAIRMAN BACA: See, this doesn't say the 

words. "The task force recommends that EPA reconsider 

the designation of entire military installations as 

NPL sites, and describe newly listed federal 

facilities NPL sites using the source and extent of 

contamination as a guiding principle." 

MS. SHIELDS: It doesn't say you have to do 

it tomorrow. 

MR. DAVIDSON: Let me say --well, take the 

phrase, "reconsider the designations of entire 

mi 1 i tary installations as NPL sites. " I mean, that • s 

a very strong inference that that 1 s the regulatory 

listing process. Okay? That's the first problem. 

Let's just focus on that for a minute. There's 

something we can come up with that speaks to a process 

by which the parties will try to address this issue, 

in terms of getting information out to the public as 

we get it. 

MR. PENDERGRASS: Can I ask if it helps to 

change it from, "to be reconsidered the description of 
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an entire military installation as an NPL site."? 

MS. SHIELDS: That would be better, wouldn 1 t 

it? 

MR. DAVIDSON: Say that again? 

MR. PENDERGRASS: Reconsider the description 

of an entire military installation as an NPL site. 

MR. DAVIDSON: That's softer. 

MR. PENDERGRASS: It gets you away from 

there's a strong inference that we're talking about 

the listing process per se, and that it could be done 

for you know, that you describe --

MS. SHIELDS: And if we added in, "and 

describe newly listed Federal facility NPL sites using 

the source and extent of contamination as the guiding 

principles for both, to the extent possible," or 

something in here. 

MR. GRAY: If you want to add "to the extent 

that the relevant information is available to do so". 

Generally, they don't have it at that point. 

CHAIRMAN BACA: Okay 1 to the extent that the 

relevant information is available. 

MR. GRAY: Necessary to do so is available. 

CHAIRMAN BACA: Necessary to do it is 
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MR. GRAY: To do so is available. 
! 

CHAIRMAN BACA: Okay. 

MR. PENDERGRASS: No. 

Did you get that 
I 

Because everybody 
I 

MR. KUSHNER: Up above, reconsider the 

I 

description, and then at the end of the last sentence, 

it would be the guiding principles, to the lxtent that 

I 

the relevant information is necessary to do so -- to 

I the extent that the relevant information necessary to 
• 

do so is available. 

MR. DAVIDSON: Say that again? 

MR. KUSHNER: Okay. I To the extent that the 
I 

relevant information necessary to do so is !available. 

please. 

MR. DAVIDSON: Read me the whole thing, 
I 

MR. KUSHNER: Okay. I'll read the whole --
1 

"The task force recommends that EPA reconsider the 
I 

description of entire military installations as NPL 

sites, and describe newly listed Federal fjcility NPL 

sites using the source and the extent of conlamination 

as the guiding principles, to the extent! that the 

I 
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relevant information necessary to do so is available." 

MR. CARR: Striking the "for both. 11 ? 

MR. KUSHNER: Yes. 

MR. CARR: can I suggest we strike the word 

entire, you said the description of military 

installations as NPL sites? 

MS. SHIELDS: I think that sounds like we 

don't want them on the NPL. 

CHAIRMAN BACA: The recommendation was that 

we strike "entire". 

MS. SHIELDS: That sounds like we want to 

keep them off the NPL. Reconsider the description. 

CHAIRMAN BACA: That's right. I think you 

need entire. That's the problem. Okay? 

MR. CARR: The reason for my concern is 

that, I think that the argument can be made that we 

don •t currently describe the entire installation as an 

NPL site. 

CHAIRMAN BACA: But we do. We list. 

MR. CARR: That's right -- but we --

MS. SHIELDS: But they say that isn't really 

what that means. That's the problem. 

CHAIRMAN BACA: I think description is where 
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MS. SHIELDS: Well, Gordon has rewritten two 

paragraphs, for a better description of what happens 

now than what we have got here. I would propose that 

we take this finely crafted last sentence that we just 

worked out, and add it to Gordon's description, and 

make that this section. 

We didn't have any problem with how Gordon 

had rewritten it. It just stopped too soon. 

CHAIRMAN BACA: Right. Exactly. 

MR. DAVIDSON: How about this. This will 

flow from it. "As a result, when an entire 

installation is listed, large areas of uncontaminated 

land may be treated initially as part of the site to 

the extent the information is available at the time of 

listing, the task force should recommend that EPA 

conform its description of the listing consistent with 

the -- • 11 Do you see what I'm trying to get at? 

MS. SHIELDS: So, in effect, you would be 

turning this last sentence around so that it fits more 

here, and we could use the same language, I think. 
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"To the extent that the relevant inforJnation is 

available at the time of listing, EPA should describe 

I 3 newly listed Federal facility NPL sites using the 

I 4 source and extent of contamination as the guiding 

5 principle, and the task force recommends, that EPA 

I 6 reconsider the description of military installations 

I 7 that are already on the NPL." 

' 8 CHAIRMAN BACA: I can buy that. 

·a 9 MR. CARR: Can you say existing instead of 

I 10 is that intended to refer back to existing military 

11 installations on the NPL. 

I 12 MS. SHIELDS: I think if you say, "We will 

I 13 reconsider the description of military installations 

14 that are already on the NPL." Okay? Can we agree 

I 15 with that? 

I 16 CHAIRMAN BACA: I can buy that. 

17 MS. SHIELDS: Did we get that? 

I 18 MR. DAVIDSON: I would like one more 

I 19 sentence added. And this will help us in future 

20 

I 21 

listings, if we said, "To the extent possible, DoD 

will supply us with as comprehensive a listing as 

I 22 possible of the NPL site." 

23 

I 
MS. SHIELDS: You'll agree with that. 

I 
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MR. DAVIDSON: You see, the problem is, 

we're under a lawsuit right now, a CLF suit. And, 

frankly, one of the problems that we're having is the 

extent of information that has been supplied to us. 

You folks are trying very hard. But it's a 

complicated procedure, and we're not getting complete 

information. So, we're often finding we're having to 

go back three or four times. That's a big delay. 

What I will do with this, okay? This is 

obviously a very important issue to EPA. I will take 

this back, and I will run it through everybody, and I 

will sell it if I can. To explain to them what the 

problems are. Otherwise, I can't -- I mean, you can 

vote and I can slam dunked --

MS. SHIELDS: Well, Gordon, you may be 

forced to do some additional views. 

CHAIRMAN BACA: Again, you need to sell it. 

MR. DAVIDSON: I will go back and see what 

people think about it. 

CHAIRMAN BACA: It's got to be in the report. 

MR •. DAVIDSON: I want to see -- I'd like to 

see the final language first before we have the vote. 

MR. RUNKEL: I prefer, Tom, that we have the 
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vote now. 

CHAIRMAN BACA: He's going to rewrite it, 

and then she's going to read it, and then we're going 

to have a vote, I guess. 

MR. GRAY: I like Gordon's suggestion to add 

an addition sentence about DoD providing as complete 

a listing package as possible, because the more 

complete that package, the more --

CHAIRMAN BACA: I conceded to do that. 

MR. GRAY: Oh, I'm sorry. The greater the 

extent to which that information will be available. 

That sort of puts an obligation on both sides, so to 

speak, to do a better job so that we can accomplish 

this. 

MR. DAVIDSON: Do we want to say anything in 

here about a process, because that feeds into the next 

paragraph? 

CHAIRMAN BACA: I guess I wouldn't mind 

including language that nails down a process, because 

I think there is confusion out there as to what the 

process is. 

MR. DAVIDSON: We have already agreed that 

it's --
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CHAIRMAN BACA: The process is in. 

MR. PENDERGRASS: Can I go back? The -

currently in the book there are three paragraphs. 

EPA's suggestion is two. I think the first paragraph 

needs to stay in there. It describes, first, the 

process the task force went through. But the second 

sentence sets up the problem. 

CHAIRMAN BACA: Okay. We'll keep the first 

paragraph. Include this. 

MR. PENDERGRASS: The next two. 

CHAIRMAN BACA: Are you about ready to read? 

MS. SHIELDS: The only thing I don't have is 

this last sentence. All right. Gordon's two 

paragraphs at the end of the second one. 

"To the extent that the relevant information 

is available at the time of listing on the NPL, EPA 

should describe newly listed Federal facility NPL 

sites using the source and extent of contamination as 

the guiding principle. And the task force also 

recommends that EPA reconsider the descriptions of 

military installations that are on the NPL. The task 

force observes that it will speed up this process if 

DoD provides well documented and comprehensive site 
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descriptions." 

CHAIRMAN BACA: Draft HRS scoring packages. 

MS. SHIELDS: Observes that it will be 

beneficial to proper description, or something, the 

NPL sites, if DoD provides what? 

MR. DAVIDSON: Comprehensive. 

MS. SHIELDS: Comprehensive. 

MR. DAVIDSON: HRS scoring packages. 

MS. SHIELDS: HRS scoring packages. 

MR. DAVIDSON: Oh, okay, preliminary 

assessment site inspection information. 

MS. SHIELDS: Instead of HRS? Preliminary? 

MR. DAVIDSON: Assessment site inspection 

information used for the HRS -- for listing purposes. 

MS. SHIELDS: The HRS for listing purposes. 

Okay. 

CHAIRMAN BACA: Do you want to read it one 

more time? 

MS. SHIELDS: Okay. "The task force -- ," 

this is at the very end. "The task force observes 

that EPA's ability to describe the site by using this 

guiding principle that we have just set up -- " 

MR. PENDERGRASS: The contaminated portions 
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of the site. 

MS. SHIELDS: "To describe the site by the 

contaminated -- by its -- " Okay. "The task force 

observes that EPA's ability to describe the 

contaminated portions of the site will be enhanced if 

proper descriptions of NPL if DoD provides -- " okay, 

I have got this sort of mixed up. 

Okay. "The task force observes that EPA's 

ability to describe the contaminated portions of the 

site will be enhanced if DoD provides comprehensive 

PA/SI information for listing purposes." Okay? Is 

that on the recorder and I don • t have to write it 

again? 

time? 

CHAIRMAN BACA: I take it we want your draft. 

MR. DAVIDSON: Could you read it one more 

MS. SHIELDS: 

Gordon's two paragraphs. 

Okay, the whole thing. 

"To the extent that the 

relevant information is available at the time of 

listing on the NPL, the task force recollllllends that EPA 

describe newly listed Federal facility NPL sites using 

the source and extent of contamination as the guiding 

principle, and the task force also recollllllends that EPA 
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reconsider the descriptions of military installations 

that are on the NPL. The task force observes that 

EPA's ability to describe the contaminated portions of 

the site will be enhanced if DoD provides 

comprehensive PASI information for listing purposes." 

Applause? (Applause) 

CHAIRMAN BACA: All in favor? I would like 

the record to reflect that DoD accommodated EPA. 

MR. DAVIDSON: And EPA appreciates that. 

MR. GRAY: We all accommodated California. 

CHAIRMAN BACA: The vote was unanimous for 

the record. Okay. Are we through with 15? 

MR. GRAY: One concern on page 15, and 

through the first paragraph, we were talking about the 

protective function of zoning. And I think there were 

some comments by myself and other members about this, 

that there should be language in here recognizing that 

zoning classifications are not a substitute for but a 

complement to lease or deed covenants, since zoning 

can be changed at any time by the local zoning 

authority. 

CHAIRMAN BACA: How about the following 

language? "Zoning should not be relied on as the sole 
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vehicle to prevent inappropriate use of the land." 

MR. GRAY: Well, I think, take out the word 

"sole," or what-- ? 

CHAIRMAN BACA: As the vehicle. Okay? 

"Zoning should not be relied on as the vehicle to 

prevent inappropriate use of the land." 

MR. PENDERGRASS: Well, I mean, you do rely 

on it partially. 

CHAIRMAN BACA: That's why I like sole. 

MR. PENDERGRASS: It is one of its 

functions. It.'s true it can be changed. And so, you 

don't rely on it solely. But I do think that 1 s one of 

the functions. 

MR. GRAY: All I'm saying is it should not 

be a substitute for having effective covenants in the 

deed, or the lease, or whatever --

Ms. SHIELDS: It's already by law, so -

MR. GRAY: Well, why are we going through 

all this stuff about zoning, then? 

MR. PENDERGRASS: Because it provides one 

more forum for.the public, and it provides a way for 

a discussion of what's appropriate use, so you can 

make sure that everybody knows what's an appropriate 
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use for it. And it does provide another mechanism of 

making sure that there aren't inappropriate changes 

made in the land use. 

CHAIRMAN BACA: I think sole, because it is 

a vehicle. 

MR. PENDERGRASS: It's only there as another 

layer, but it is another layer. 

MR. GRAY: 

will it be good? 

Is we put the "sole" back in, 

CHAIRMAN BACA: Yes. That's be good. I 

have got Gordon's proxy. 

MR. RUNKEL: My crack legal staff back here 

raises the very basic question, I couldn't give you 

the answer either, but, does the Federal government 

unusually -- don't they usually contend that Federal 

property is not subject to local zoning laws? 

MR. JONES: Until such time as it leaves 

government ownership, local zoning laws do not apply. 

But the appendices with regard to zoning and other 

things, need to be revised. 

MR. PENDERGRASS: That is covered at the top 

of this as discussed in appendix seven. Local 

governments must be given the opportunity to zone the 
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property. 

CHAIRMAN BACA: Okay. 

MR. JONES: We're going to have to go 

throught the appendices. 

CHAIRMAN BACA: We' 11 go through them. 

Let's go to chapter two. 

MR. GRAY: Mr. Chairman, can I just raise an 

inquiry? My car is about to be locked up for the 

weekend. The parking garage is going to close at 

8:00. 

MS. SHIELDS: Yes. We have got to get out 

of here by 8:00. You can have my proxy to go through 

all the appendices you want. 

CHAIRMAN BACA: We're very close. 

MR. KUSHNER: To make a correction, the 

appendices were designed not to be, if you will, a 

body of the report, but basically a factual -- so you 

may be able to correct that separately. 

MR. JONES: Yes. We could correct and 

subm~t that. Okay? 

CHAIRMAN BACA: Okay? Chapter two? 

MR. GRAY: Will page 17 be automatically 

adjusted to reflect what we have just done? 
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Chapter two? 

MR. EDWARDS : Mr. Chairman, the State of 

Texas has a proposal to change the fourth sentence in 

the second paragraph on page 18. It's in our package. 

On page 25 of our --

CHAIRMAN BACA: Does anybody have any 

problem with scratching delegated from substituting 

authorized? 

MS. SHIELDS: I have a change. The second 

sentence, we have fought this battle before, so it 

shouldn't come as any surprise. The second sentence 

of the chapter should be deleted. 

Mountain Arsenal issue. 

It's the Rocky 

CHAIRMAN BACA: You're wanting to delete 

because of the nature of RCRA and CERCLA? 

MS. SHIELDS: Yes. Because the 

CHAIRMAN BACA: 

deleting that sentence? 

Okay. Any problem with 

MS. McCRILLIS: Can I just ask, is that also 

true for non-NPL sites that are cleaned up? No? 

CHAIRMAN BACA: Only CERCLA. 

MS. McCRILLIS: Okay. But we have in the 
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past, started a CERCLA clean up, following the NCP at 

our non-NPL sites. And so, I was just wondering if 

that is true across the whole board. 

MS. SHIELDS: It's an issue that we do not 

need to -- I don't see the point in saying that 

sentence here. We have a clear district court 

decision in Colorado that says that at an NPL site, 

its jurisdiction under RCRA has been ousted. So I 

don't want to leave the impression that this sentence 

does, that its jurisdiction would not be ousted. 

MR. PENDERGRASS: It doesn't go to that. 

MS. SHIELDS: What is it there for? 

MR. PENDERGRASS: It's there for this 

situation, that in fact, and maybe you can say a non

NPL -- and also the district court decision says that 

the court's jurisdiction is ousted. It doesn't say 

that RCRA doesn't apply. It says it doesn't have any 

jurisdiction over it. Because the waiver, this 113, 

says we're gone. 

But it doesn't say that RCRA doesn't apply, 

that RCRA may apply, who knows? But I -- I mean, this 

is only there to set up what the issues are. Why you 

are discussing these things. 



I 
I 

1 

I 2 

I 3 

I 
4 

5 

I 6 

I 
7 

8 

I 9 

I 
10 

11 

I 12 

I 
13 

14 

I 15 

I 
16 

17 

I 18 

I 
19 

20 

I 21 

I 22 

23 

I 
I 

out? 

454 

CHAIRMAN BACA: Does it hurt by leaving it 

MR. RUNKEL: Well, how about a statement 

that the states believe that that is true, and clarify 

where the difference of opinion is. 

MR. EDWARDS: We can do it in the 

supplemental, but I don't see why here it hurts to 

clarify that the states believe this. We're going to 

win the vote if we vote on it. But I'm just saying 

that somewhere in the record we would like reflected 

that the states, despite this one court opinion, we 

still believe that this whole thing can be resolved in 

our favor. 

MS. McCRILLIS: I would also ask, what then? 

I see that as being the heart of the reason why this 

chapter even exists. 

CHAIRMAN BACA: Well, I would like to move 

on. We're not going to resolve anything. I propose 

that we delete this sentence. All in favor? 

MS. SHIELDS: I •m just not sure what the 

sentence means. RCRA in my view applies at a CERCLA 

site through the ARAR process. For a state, a RCRA

type statute applies in the same way. If that's all 
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you mean, say it. But I don't think that's all this 

means. 

CHAIRMAN BACA: No. That's not all, you're 

right. 

MS. McCRILLIS: I guess, what about the 

situation where the site is being cleaned up under 

RCRA now, and then it's added on the NPL? What does 

that do? 

MS. SHIELDS: If what you're talking about 

is an ongoing RCRA facility at site that is being 

cleaned up under CERCLA you may have that situation. 

I just -- I don't think that's what this means. 

So, I don't think it provides any clarity to 

anything, it just mucks it up. So, take it out, is my 

suggestion. 

MR. RUNKEL: I think there's disagreement. 

CHAIRMAN BACA: There is disagreement. 

MR. RUNKEL: Right, that there is 

disagreement, that an NPL site subject to CERCLA could 

also be subject to state hazardous waste requirements 

if CERCLA RCRA --

CHAIRMAN BACA: Wasn't doing the job. Let's 

take a vote. 
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MR. DAVIDSON: Wait. Is there compromise 

language? I mean, the fact is, the issue is one of 

overlapping laws, and whether or not that has an 

impact on slowing things down. Is there some language 

here we can say, I guess that point without talking 

about -- instead of saying by being regulated under 

those statutes? Just a little finessing job, I guess. 

But the idea is how things overlap, and how 

to maintain some confidence. Some compromise position 

on some things are best. 

CHAIRMAN BACA: Are you thinking of a 

substitute word for "regulated"? 

MR. DAVIDSON: That the nature of RCRA 

CERCLA, there may be dispute regarding how these laws 

apply. 

MR. GOODHOPE: Who wanted this out? Well, 

one thing I was thinking about, let me go back to the 

discussion we had, and I don't want to reopen the 

discussion, but is there anyway of speeding up the 

process of delisting, whatever you want to call it, by 

handing it over to the state and having the state take 

care of the problem of uncontaminated --

MR. DAVIDSON: There's a can of worms. 
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It may be that, you know, 

believe it or not, states don't always get in the way. 

Maybe states can have a positive function mixing up 

facilities. That may be a minority opinion here. 

CHAIRMAN BACA: Why don't we move on. 

MR. RUNKEL: Vote it out if you want, and 

then we can talk about it. 

MS. SHIELDS: Because you have got the 

points that you want to make further on down in the 

body of it. 

CHAIRMAN BACA: All in favor of deleting the 

sentence starting with "Because," and ending with 

"statutes," indicate by raising you hand. Four. 

Those against? Three. one abstention. 

Okay. We delete it. Any other comments on 

page 18? Page 19? I do have one clarification, after 

section 3004(u), include an 3008(h), do I have the 

right citation. We're on page 19, the paragraph 

starting with Section 120(i). 

MR. DAVIDSON: can we back up. I'm sorry. 

The sentence on the bottom of page iS, the last 

sentence that starts with, "The NCP contains the 

Federal regulations governing responses, " putting 
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those two sort of -- My people just say that that's 

redundant to what's already in there. 

CHAIRMAN BACA: I agree. It's not 

necessary. Any objection? Deleting at the end of 

page 18, "The NCP contains the Federal regulations 

governing releases of etc." 

MR. DAVIDSON: Only because of its 

redundancy. 

CHAIRMAN BACA: It doesn't add anything. 

MR. PENDERGRASS: That's true. But people 

never ask for it to be defined and tell us what it 

was. 

CHAIRMAN BACA: We 1 11 delete it. Lucy? The 

paragraph starting with Section 120(i), second line 

from the bottom. 

MS. SHIELDS: 

whole sentence. 

CHAIRMAN BACA: 

rewrite. 

MS. SHIELDS: 

I have a rewrite for that 

Okay. Let • s hear your 

It might be -- the second 

sentence of the 120(i) paragraph would read, "Section 

120(i) states only that RCRA requirements apply 

generally to Federal facilities; it does not change 
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the manner in which those requirements would apply 

through the CERCLA ARAR's process." 

CHAIRMAN BACA: I think that takes the 

garbage out. Any problem with that? 

MS. SHIELDS: "Section 120(i) states only 

that RCRA requirements apply generally to Federal 

facilities; it does not change the manner in which 

those requirements will apply through the CERCLA 

ARAR's process." 

CHAIRMAN BACA: Any problem with that? 

MS. SHIELDS: "Section 120(i) states only 

that RCRA requirements apply generally to Federal 

facilities; it does not change the manner in which 

those requirements will apply through the CERCLA 

ARAR's process." 

CHAIRMAN BACA: Any problem? No? So 

adopted. Okay. Does that delete the rest of that 

sentence there, the rest of the paragraph? 

MS. SHIELDS: That takes care of this 

paragraph. 

CHAIRMAN BACA: Okay. Delete the rest of 

the paragraph. 

MS. SHIELDS: That rewrites that second 
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sentence, which is the rest of the paragraph. 

CHAIRMAN BACA: Okay. Then you don't need 

my correction. Any other comments on 19? 

MS. SHIELDS: One minor -- we thought you 

should stick in formal before guidance on the fourth 

line from the bottom. 

CHAIRMAN BACA: 

formal guidance? 

Formal guidance without 

MS. SHIELDS: Yes. In that sense. 

CHAIRMAN BACA: Any problem with that? 

MS. SHIELDS: Presumably they have some 

guidance. It's just a rule that they provide the 

formal guidance. 

CHAIRMAN BACA: Any problem with that? I 

would just add in formal. 

MR. RUNKEL: What does formal mean? 

MS . SHIELDS: 

formal guidance. 

Well, rule. A rule is a 

CHAIRMAN BACA: Promulgated guidance. 

MS. SHIELDS: In the absence of a corrective 

action rule, the states are without formal guidance on 

how to implement corrective action. 

MR. RUNKEL: Let me repeat for the record, 
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the issue was that instead of the word "formal" use 

the word "promulgated" because that's used in the NCP. 

CHAIRMAN BACA: Promulgated guidance? Does 

anybody have any problem with that? We'll accept it. 

Any other comments? 

MR. DAVIDSON: Yes. One. The one sentence 

that starts, "Because EPA has not yet promulgated a 

final rule," "EPA currently sets clean up standards 

for corrective actions under RCRA on a case-by-case 

basis." I kind of recommend that that sentence be 

deleted only because that doesn't really address what 

the corrective action rule is going to do anyway. 

It's like the NCP, it doesn't give you clean 

up standards. It gives you a process for determining 

how the clean up is cleaned, which takes accounts on 

a case-by-case basis. So it really doesn't -- it's 

not accurate. 

CHAIRMAN BACA: Any problems with deleting 

it? Deleting "EPA currently sets standards?" 

MR. DAVIDSON: What we want left in "EPA 

currently sets clean up standards for corrective 

standards under RCRA on a case-by-case basis .... Leave 

that in. 
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So you take out the first 

MR. DAVIDSON: Yes. 

MR. DAVIDSON: Can you guys go with that? 

MS. SHIELDS: Start the sentence with "EPA 

currently sets -- " 

CHAIRMAN BACA: "Current sets clean up 

standards." Any problem with that? Okay, we' 11 

accept it. Any other comments on page 19? Page 20. 

Lucy, do want to explain? 

couple of recommendations. 

Staff has a 

MS. McCRILLIS: I'll try to be quick about 

it. On the first paragraph, first incomplete 

paragraph, it talks about differences in determining 

clean up standards, and so on. The issue isn't 

necessarily that they are different standards. That 

doesn't have to be the problem if we can solve it by 

saying that as long as you have remediated a site 

under RCRA, that as a routine course of matter we 

won't ask it to be reexamined under CERCLA, and vice 

versa. 

So that we don't necessarily have to drive 

for identical processes, but what we do need to drive 
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for is just that you don't have to redo it under one 

if you have done it legitimately under the other law. 
' 
' 

CHAIRMAN BACA: Okay. Give us your language. 

' 
' MS. McCRILLIS: Okay. · The langua,ge would 

read, beginning the sentence, third line d'own, "In 

order to minimize -- " 

CHAIRMAN BACA: Is everybody ther.e? 

MR. DAVIDSON: What page are we: on? I •m 

sorry. 

CHAIRMAN BACA: We're on page 20.: The first 

incomplete paragraph at the top, third line. "In 

order to minimize -- " 

MS. McCRILLIS: "In order to minimize the 

problems encountered and result in time ~elays as a 

result of the different procedures and standards, the 

task force recommends that EPA, to :the extent 

possible, promulgate policy that recqgnizes that 

remedies selected under one authority wlll not, as a 

matter of rule, be reconsidered under the other 

authority." Or something to that effect. 

CHAIRMAN BACA: And delete the rest. 

MS. McCRILLIS: That's right; 

MR. RUNKEL: Perhaps we could add a footnote 
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to that? Footnote? I think what she is referring to 

is some language that's been worked out, again in 

California, between the Navy and the state on RCRA 

CERCLA integration. We have some language from an 

actual agreement here. 

But we could just refer in a footnote that 

this is already being done so people don't think it 

has never been done in the past. 

MR. DAVIDSON: We have some of them on the 

streets. 

MS. McCRILLIS: For CERCLA. You have 

guidance going one way. You do not necessarily have 

RCRA guidance going the other way. 

MS. SHIELDS: I think the problem with that 

is that RCRA is only one of the ARAR's that applies in 

a CERCLA clean up. And so, you can't -- we can't 

unilaterally amend CERCLA here to say, "The only thing 

we'll consider is RCRA." 

MR. GOODHOPE: Anne is exactly right. 

MS. SHIELDS: I don't think you 

(Laughter} 

MS. McCRILLIS: I guess the only observation 

I would make, and you may be right, it's just that 
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Gordon, you all have issued guidance that I think says 

exactly that. That under CERCLA, that if a RCRA clean 

up action has occurred, the agency will not, as a 

routine course of matter, reexamine the clean up, or 

make you redo the clean up, if it was done under RCRA. 

MR. DAVIDSON: What document does that 

involve? 

MR. CARR: That's in a memo that came out 

about a year or so ago, and we supplied a copy of it 

to the task force to gather comments. 

MR. DAVIDSON: What's the name of the memo, 

Bob? 

MR. CARR: I think it's called, "The Clean 

Up of Final NPL Site under RCRA." 

MR. DAVIDSON: Particular to Federal 

facilities. Perhaps we could reference that memo. 

MR. RUNKEL: And the footnote. 

MS. McCRILLIS: It was referenced somewhere 

in this report. 

CHAIRMAN BACA: Okay, Jay, reference that 

memo, and we'll leave the language as is. 

MR. GRAY: Mr. Chairman, I really have to 

go. The issues that were of concern to me have been 
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resolved. My intention is to vote for the adoption 

of the report, but I may want to have some additional 

views. 

CHAIRMAN BACA: Okay. Thank you. Okay, I 

would like to propose two deletions. The second 

paragraph, clean up execution, delete that last 

sentence, "In order to minimize." It's a repeat of 

what's above. 

MR. PENDERGRASS: Well, yes it is, because 

they are two different things. I mean, it's a repeat 

of what was under the section about clean up 

standards, and it's repeated here because we are 

talking about the way that it's executed. 

MS. SHIELDS: 

slightly different. 

CHAIRMAN BACA: 

That's right. They are 

All right. Okay. We'll 

leave that in. And how about, under generic clean up, 

second paragraph, the second paragraph under generic 

clean ups, delete the last sentence. 

MR. DAVIDSON: The first paragraph in that 

section, under generic clean up? 

MS. SHIELDS: The second paragraph, right? 

The one about innovative technology. You don't want 
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to do any of that? 

there. 

back. 

CHAIRMAN BACA: 

MR. DAVIDSON: 

Well, it's, wait a minute. 

I'd like to keep that in 

CHAIRMAN BACA: I do too. Now I take it 

MR. DAVIDSON: So we do agree. 

MR. KUSHNER: I think the key with that is 

the point that the way the current system is right 

now, the innovative technology actually has a 

possibility of slowing down the process. And there is 

some concern. So we have got to find a way of 

bringing the innovative technologies 

CHAIRMAN BACA: It doesn't say that you 

can't do that, though. We still always have the 

option of doing that. 

MR. DAVIDSON: I would like to keep it in 

there. I just think it's 

CHAIRMAN BACA: Well keep it in. Any other 

comments on page 20? 

MS. McCRILLIS: The technology issue. 

CHAIRMAN BACA: That's what this addressed. 

Page 21? The last one? Come on guys, we're almost 
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there. 

MR. RUNKEL: We have two proposals 

recommendations to propose. I don't know if you want 

to wait until we get to 22? 

CHAIRMAN BACA: We're not talking 22. These 

findings and recommendations will be reflected. 

MR. RUNKEL: We're adding them. 

CHAIRMAN BACA: You can't add. You can only 

take away. 

MR. RUNKEL: We've only got 20 minutes. 

Okay. 

CHAIRMAN BACA: What are you proposing? 

MR. RUNKEL: Okay. The first one to get 

written out, here. What we have just been discussing. 

"The task force recommended that integration of CERCLA 

clean up process and RCRA substantive requirements may 

be done by agreement between the regulatory agencies 

and DoD." It's being done, I know. That's what we 

were talking about. 

CHAIRMAN BACA: Anne? 

MS. SHIELDS: I'm sorry. I didn't mean to 

interrupt, but where are you talking about? 

MR. RUNKEL: Just adding a 
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MS. SHIELDS: I don't have any problem with 

MS. McCRILLIS: Is that prospective? I 

guess what I was suggesting here was that, what if it 

has already happened? What if a RCRA corrective 

action has already occurred? How would it be dealt 

with as opposed to -- I mean, I agree completely with 

what you're saying. But I see it as being a 

prospective kind of thing, not necessarily what if 

this is the case? I don't know if that's --

adopted. 

MR. RUNKEL: I don't see it as wrong. 

CHAIRMAN BACA: You are proposing? 

MR. RUNKEL: That that recommendation be 

CHAIRMAN BACA: All in favor of accepting 

it? All opposed? It's unanimous. 

MR. RUNKEL: The final recommendation is 

that, with respect to Federal facility agreements, 

that the recommendation read, "The task force believes 

that there may be a need to amend Federal facility 

agreements or similar clean up agreements between 

regulatory agencies and DoD as soon as possible to 

address base closure related issues." 
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CHAIRMAN BACA: Isn't that an option we have? 

MR. RUNKEL: We would like to have that 

endorsed in the report. That they go back, in order 

to prevent a conflict between the task force and -

CHAIRMAN BACA: Could we write it that "The 

task force suggests that the amending of could 

expedite." Any problem with that? 

MR. RUNKEL: That's fine. 

CHAIRMAN BACA: All in favor? Aye? Any 

more on 21? 

MR. GOODHOPE: I think it's going to -- we 

could go on to 22, but that's a recommendation that we 

would suggest, therefore, instead of going on to 22, 

we put on 20, is the recommendation that we made on 

page 26 of our package. Or we could leave it to our 

staff to find a more appropriate spot for it. 

MS. McCRILLIS: This is what, I guess, what 

I was just mentioning earlier, "EPA should develop 

guidance recognized in order to avoid duplication. 

Corrective action taken under RCRA should be 

incorporated under the remedy section -- " 

MR. GOODHOPE: I think that's a great idea. 

CHAIRMAN BACA: Gordon, do you have any 
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problem with that? 

MR. DAVIDSON: I have to think about it for 

ten seconds. 

MS. SHIELDS: I mean, it puts a burden on 

you to develop guidance. Is that what you want to do 

get them to consider it in the remedy selection 

process. All this -- the development of guidance -- ? 

MS. McCRILLIS: The EPA guidance, --that's 

what it does. I think that's what it does. 

MS. SHIELDS: What guidance? 

MS. McCRILLIS: The guidance we were talking 

about. That memo. If that is what it does. 

it, then. 

MS. SHIELDS: It's already there. 

-MS. McCRILLIS: It's already there. 

MS. SHIELDS: So don't talk about developing 

MR. EDWARDS: Mr. Chairman, if I may, this 

language came from the Texas Water Commission. Their 

complaint is that when a state type RCRA site is 

placed on the NPL, that EPA is ignoring the body of 

data the state has developed. It should refer to this 

in its enforcement process. And we just ask that they 

go to the state agency to get all their data. 
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Well, I think that's an 

excellent recommendation. I also think we ought to be 

doing that. And guidance -- the state incorporating 

concept. We could say, "The task force recommends 

that EPA -- " 

MS. SHIELDS: "Go back and read the statute." 

MR. DAVIDSON: "Go back and read the 

statute." No. I mean it's just an acknowledgement 

that this is the right way to handle the situation of 

the transition. I mean -- some language. I don't 

want to say we should develop guidance --

MS. SHIELDS: Endorses -- "The task force 

endorses EPA's guidance -- " whatever the name of it 

is. 

MS. McCRILLIS: If I may, just one more 

thing. What is not there is the counterpart. Is the 

guidance going the other way. Saying that if you 

cleaned it up under CERCLA, then it won't, as a matter 

of course be reexamined under RCRA corrective action. 

That is missing. 

CHAiRMAN BACA: How about this language? 

"EPA ensure guidance exists which recognizes •••• " 

MR. KUSHNER: You missed half the works. 
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"EPA ensure that guidance exists that recognizes that 

in order to avoid duplication of effort," and the rest 

of the sentence. 

MR. DAVIDSON: Okay. How about this. "The 

task force recommends that in order to avoid 

duplication of effort, EPA consider corrective actions 

undertaken with RCRA permits." 

MR. KUSHNER: "EPA consider corrective 

action undertaken under RCRA order or permit in the 

RCRA selection process." 

MS. McCRILLIS: But then the other way, too. 

"Then, similarly, EPA should develop guidance 

recognizing the CERCLA clean up remedy under RCRA." 

I don 1 t know if we already said it, but that 1 s 

basically the essence. 

MR. PENDERGRASS: But you would not do a 

RCRA corrective action if a CERCLA remedial --

MS. McCRILLIS: Remedial action has occurred 

-- or, you know, has occurred at a 

MS. SHIELDS: When you have had a CERCLA 

clean up -- ? 

MS. McCRILLIS: When you have had --

MS. SHIELDS: Some state is trying to go 
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back and undo that CERCLA clean up, and insist that it 

be done? Who is doing that? 

MR. KUSHNER: I think we do have the reverse 

in the context of FFA model provision for RCRA CERCLA 

integration, because the language says that what we do 

under this agreement, the FFA shall be deemed to 

satisfy the requirements of CERCLA, RCRA, etc. So, 

although the policy hasn't been issued, the FFA, the 

agreements we enter provide for that. 

MS. McCRILLIS: But this could occur at a 

non-NPL site, where we have done CERCLA clean up 

actions pursuant to our 120 obligation and DERP --. 

We have done clean up actions consistent with the NCP. 

And then RCRA corrective action comes in and 

reexamines the cleanup issue. 

MS. SHIELDS: RCRA has already applied to 

the CERCLA clean up through the ARAR process, unless 

you have waived it. 

MS. McCRILLIS: Right. 

MR. KUSHNER: Suppose they are coming back 

again, after we are all finished, and saying, "Now we 

want to apply the RCRA activities again." 

MS. SHIELDS: Who is? 
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MR. KUSHNER: That's what the chief -- which 

is the state, Georgia? 

MR. DAVIDSON: Can you make it a generic 

statement that everybody should incorporate everybody 

else's work while there is a state of transition? 

MR. GOODHOPE: Just be nice to each other. 

MR. DAVIDSON: That's it. 

CHAIRMAN BACA: I would like one final vote 

that we would accept the report as amended. 

MR. DAVIDSON: Before we vote? Sorry. We 

have got this RCRA CERCLA overlap language. Can I 

read it? And then there's a recommendation to feed 

into it. Say, "EPA's Federal facilities listing 

policy addresses the application of RCRA and CERCLA 

authorities at Federal facilities on the NPL. This 

policy provides for a three party IAG, which would 

identify and carve out -- squeeze out -- the three 

elements of the facility to be cleaned up under state 

authorized RCRA corrective action, where it makes 

Sense technically and administratively I aS long aS the 

action required by the state is not inconsistent with 

EPA's CERCLA approach. Application of this policy in 

appropriate circumstances may promote expeditious 
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clean ups, and reduce the potential for conflict 

between CERCLA and RCRA. This policy contemplates 

close coordination among EPA, the states, and DoD, in 

all phases of the clean up of closing bases." 

CHAIRMAN BACA: We're with that. 

MR. DAVIDSON: Now, can we go back in 

that would go where we had the avoiding potential 

conflicts section. 

CHAIRMAN BACA: Anybody have any problem 

with that? 

MR. DAVIDSON: You might want to focus on 

this. 

CHAIRMAN BACA: We're going to vote here in 

a minute. 

MS. SHIELDS: I may have to provide 

clarification that this does not give up EPA statutory 

responsibility to make a remedial action decision. 

MR. DAVIDSON: I think that's very 

important. It does give an opportunity to look at 

that, consistent with our policy --

MR. GOODHOPE: Is it on the table or not on 

the table? 

CHAIRMAN BACA: It is on the table. Do you 
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want to look at it and get back to us Monday? 

MS. SHIELDS: I'll --

CHAIRMAN BACA: I'll hold the record open 

for this issue. We will rely on Anne. 

All in favor of accepting this report as 

amended? Raise your hand? It's unanimous. You guys 

did a great job. (Applause) 

(Whereupon, the task force adjourned at 7:55 

p.m.) 
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