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DEPARTMENT OF DEFENSE 

48 CFR Parts 201, 202, 203, 204, 208, 
209,212,214,215,216,219,222,224, 
225,227,228,229,231,232,233,234, 
235,236,237,239,242,243,245,246, 
249, 252, 253, and Appendices G and 
I to Chapter 2 

[Defense Acquisition Circular 91-12] 

Defense Federal Acquisition 
Regulation Supplement; Miscellaneous 
Amendments 

AGENCY: Department of Defense (DoD). 
ACTION: Interim and final rules. 

SUMMARY: Defense Acquisition Circular 
9I-I2 amends the Defense Federal 
Acquisition Regulation Supplement 
(DFARS) to revise, finalize, or add 
language on contract reporting, required 
sources of supplies and services, 
contractor qualifications, economic 
price adjustment, small business 
programs, labor laws, foreign 
acquisition, patent interchange 
agreements, insurance, taxes, overseas 
contracts, contract financing, contract 
disputes. construction contracts, 
acquisition of information resources, 
contract administration, government 
property, and quality assurance. 
DATES: Effective date: June 24, 1997. 

Comment date: Comments on the 
interim rule (]tern XVIII: Sections 
225.872-1; 225.872-2; 225.7005; 
225.7007-1; 225.7007-3; 225.7007-4; 
225.7010-I; 225.70I0-2; 225.7010-3; 
225.7016-1 ; 225.7016-2; 225.7016-3; 
225.7019-I; 225 .7019-I; 225.70I9-
3(a)(I)(iv) ; 225.7022-1; 225.7022-2; 
225.7022-3; 252.225-7016; and 
252.225-7029) should be submitted in 
writing to the address shown below on 
or before August 25. I997 to be 
considered in the formulation of the 
final rule. 
ADDRESSES: Interested parties should 
submit written comments on the interim 
rule {Jtem XVIIl) to: Defense Acquisition 
Regulations Council. Attn: Ms. Amy 
Williams, PDUSD(A&T)DP(DAR), IMD 
3DI39, 3062 Defense Pentagon, 
Washington, DC 2030I-3062. Telefax 
number (703) 602-0350. Please cite 
DF ARS Cite 96-D3I9 in all 
correspondence related to this rule. 
FOR FURTHER INFORMATION CONTACT: 
Item XVIII-Ms. Amy Williams. (703) 
602-013I ; 
All other items-Ms. Susan Buckmaster. 
(703) 602-0131. 

SUPPLEMENTARY INFORMATION: 

A. Background 
This Defense Acquisition Circular 

(DAC) 91-12 includes 43 rules and 

miscellaneous editorial amendments. 
Twelve of the rules {Jtems 1, III, Vll. IX, 
XIV. XVII. XIX. XXll, XXIV. XXVIT. 
XXXIII, and XXXIX) were published 
previously in the Federal Register and 
thus are not included as part of this 
notice of amendments to the Code of 
Federal Regulations. These twelve rules 
are being published in the DAC to 
incorporate the previously published 
amendments into the loose-leaf edition 
of the DF ARS. 

The following information pertains to 
Item XVIIT. Authority to Waive Foreign 
Purchase Restrictions: 

An interim DFARS rule implementing 
Section 810 of the National Defense 
Authorization Act for Fiscal Year I997 
(Public I04-201) was published in the 
Federal Register on January 17. I997 
(62 FR 2615), with a request for public 
comments. Section 8IO, known as the 
"McCain Amendment," added new 
authority to waive the restrictions on 
foreign purchases at IO U.S.C. 2534(a). 
applicable to buses, chemical weapons 
antidote, components for naval vessels. 
and ball and roller bearings. permitting 
waiver if application of the restrictions 
would impede the reciprocal 
procurement of defense items under a 
memorandum of understanding with a 
foreign country. The interim rule 
provided this waiver authority to the 
head of the contracting activity. Public 
comments were received from four 
respondents, all seeking more positive 
and effective implementation of the 
McCain Amendment. 

On April7 , I997, the Under Secretary 
of Defense (Acquisition and 
Technology), waived the foreign source 
restrictions of IO U.S.C. 2534(a) for the 
acquisition of defense items 
manufactured in qualifying countries 
listed in DFARS 225.872-1. This 
interim rule implements the waiver only 
for those items restricted in the DFARS. 
The restrictions on most naval vessel 
components are handled by the 
Department of the Navy. Acquisitions of 
anchor and mooring chain, totally 
enclosed lifeboat survival systems, and 
noncommercial ball and roller bearings 
are subject to additional defense 
appropriations act restrictions. The 
acquisition of chemical weapons 
antidote is subject to U.S. defense 
mobilization base requirements. 

B. Detennination To Issue an Interim 
Rule 

A determination has been under the 
authority of the Secretary of Defense 
that urgent and compelling reasons exist 
to publish this Interim rule prior to 
affording the public an opportunity to 
comment. This action is necessary to 
implement the waiver by the Under 
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Secretary of Defense (Acquisition and 
Technology) of the restrictions of I 0 
U.S.C. 2534(A). The waiver is 
authorized by IO U.S.C. 2534(d)(3). as 
amended by Section 810 of the National 
Defense Authorization Act for Fiscal 
Year 1997 (Public Law I 04-20I); the 
waiver became effective on A pri1 7, 
1997. Comments received in response to 
the publication of this interim rule will 
be considered in formulating the final 
rule. 

C. Regulatory Flexibility Act 

DAC 91-12. Items II. IV, V. XII. XIII, XV. 
XXIII, XXVIII, XXXVI. XXXVII. 
XXXVIII. XU, XU!, and XLIII 

These rules do not constitute 
significant revisions within the me~ning 
of Federal Acquisition Regulation 1,501 
and Public Law 98-577. andpublication 
for public comment is not required, 
However, comments from small entities 
concerning the affected DF ARS subparts 
will be considered in accordance with 
Section 610 of the Regulator)' Flexibility 
Act (5 U .S.C. 6I 0) . Please cite the 
applicable DF ARS case numper in 
correspondence. 

DAC 91-12 Items VI. VIII. X, XI. XVI. 
XX. XXI. XXVI. XXIX. XXX. XXXI. 
XXXII. XXXIV. and XXXV 

DoD certifies that these rules will not 
have a significant economic impacfon 
a substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act (5 U.S. C. 60let seq.) 
because: 

Item VI , Institutions of Hi~her 
Education-This rule applieS onJy ~o 
institutions of higher educad.on that are 
determined to have an anti-ROTC 
policy. 

Item VII, U.S. European Command 
Supplement-The rule appl(es only to 
contracts that are awarded ot perfor;med 
in a foreign country. More than 90 
percent of such contracts are· award~d to 
foreign firms. Those U.S. firms that 'are 
awarded such contracts generally a;e 
not small entities. 

Item X, Certificate of Competency
The rule merely updates and clarif:e.~ 
existing policy pertaining to ;(1) the 
Small Business Administratibn 
Certificate of Competency Prpgr;rm. <)l'l!i 
(2) procurement from small · •.. · 
disadvantaged business regular dealers. 

Item Xl, Comprehensive . .. 
Subcontracting Plans-Small busin~sses 
are exempt from subcontracting pial') 
requirements. and the rule does not 
change the obligation of larg~ business 
concerns to maximize subcoi'ltracting 
opportunities for small business 
concerns. 

Item XV1, Petroleum Products from 
Caribbean Basin Countries-Petrole!,J.m 
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and products derived from petroleum 
already are subject to the Trade 
Agreements Act. The consideration of 
Caribbean Basin country offers of 
petroleum and products derived from 
petroleum is not expected to have a 
significant effect on the petroleum 
market in this country. Furthermore, the 
Trade Agreements Act and the 
Caribbean Basin Economic Recovery Act 
apply only to acquisitions exceeding 
$190,000 in value. 

Item XX, Preference for U.S. Firms on 
MILCON Overseas Construction-The 
rule applies only to contracts estimated 
to exceed $1,000,000 for military 
construction projects In the United 
States territories and possessions In the 
Pacific and on Kwajalein Atoll, or in 
countries bordering the Arabian Gulf. 

Item XXI, Restriction on MILCON 
Overseas Architect-Engineer Contracts
The rule applies only to architect
engineer contracts estimated to exceed 
$500,000 for projects to be 
accomplished in Japan, in any North 
Atlantic Treaty Organization member 
country, or in countries bordering the 
Arabian Gulf. 

Item XXVI. Carbon Fiber-The only 
known domestic manufacturer of coal 
and petroleum pitch carbon fiber is a 
large business concern. 

Item XXIX. Individual 
Compensation-Most contracts awarded 
to small entities use simplified 
acquisition procedures or are awarded 
on a competitive, fixed-price basis, and 
do not require application of the FAR or 
DFARS cost principles. In addition, this 
rule applies only to contractors that 
Incur individual compensation costs in 
excess of $200,000 per year. 

Item XXX. Individual 
Compensation-Most contracts awarded 
to small entities use simplified 
acquisition procedures or are awarded 
on a competitive, fixed-price basis, and 
do not require application of the FAR or 
DF ARS cost principles. In addition, this 
rule applies only to contractors that 
incur individual compensation costs in 
excess of $250.000 per year. 

Item XXXI, Restricting Costs/ 
Bonuses-Most contracts awarded to 
small entities use simplified acquisition 
procedures or are awarded on a 
competitive, fixed-price basis. and do 
not require application of the FAR or 
DFARS cost principles. In addition, this 
rule applies only to contractors that 
incur restructuring costs associated with 
a business combination. 

Item XXXII . Restructuring Costs
Most contracts awarded to small entities 
use simplified acquisition procedures or 
are awarded on a competitive, fixed
price basis, and do not require 
application of the FAR or DF ARS cost 

principles. In addition, this rule applies 
only to contractors that incur 
restructuring costs associated with a 
business combination. 

Item XXXIV, Information Technology 
Management Reform Act-The rule 
primarily pertains to internal 
Government considerations regarding 
the acquisition of information 
technology. '1 

Item XXXV, Automatic Data 
Processing Equipment Leasing Costs
Most contracts awarded to small entities 
use simplified acquisition procedures or 
are awarded on a competitive, fixed
price basis, and do not require 
application of the FAR or DF ARS cost 
principles. In addition, this rule merely 
removes references and requirements 
pertaining to a cost principle that 
already has been removed from the 
FAR. 

DAC 91-12, Item XVIII 

This interim rule is not expected to 
have a significant economic impact on 
a substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act, 5 U.S.C. 601, et seq., 
because there are no known small 
business manufacturers of buses, air 
circuit breakers, or the restricted 
chemical weapons antidote; acquisition 
of anchor and mooring chain, totally 
enclosed lifeboat survival systems. and 
noncommercial ball and roller bearings 
is presently restricted to domestic 
sources by defense appropriations acts; 
and the restrictions of 10 U.S.C. 2534 do 
not apply to purchases of commercial 
items incorporating ball or roller 
bearings. An initial regulatory flexibility 
analysis has therefore not been 
prepared. Comments are invited from 
small businesses and other interested 
parties. Comments from small entities 
concerning the affected DF ARS subparts 
also will be considered in accordance 
with 5 U.S.C. 610. Such comments 
should be submitted separately and 
should cite DFARS Case 96-D319 in 
correspondence. 

DAC 91-12. Items XXV and XL 
A final regulatory flexibility analysis 

has been performed for each of these 
rules. A copy of the analysis may be 
obtained from the address specified 
herein. Please cite the applicable 
DF ARS case number in correspondence. 
The analyses are summarized as 
follows: 

Item XXV. Ball and Roller Bearings
Waiver (DFARS Case 97-D300)-This 
rule implements 10 U.S.C. 2534(d)(6) 
with regard to the acquisition of ball 
and roller bearings. 10 U.S.C. 2534(d)(6) 
provides that the Secretary of Defense 
may waive the domestic source 

I Rules and Regulations 34115 

restrictions of 10 U.S.C. 2534(a) for an 
acquisition that is for an amount less 
than the simplified acquisition 
threshold, when simplified acquisition 
procedures are being used. Because of 
other statutory provisions that pertain to 
the acquisition of ball and roller 
bearings, the waiver authority in this 
rule may be used only if (I) ball and 
roller bearings or bearing components 
are the end items being purchased, and 
(2) the ball and roller bearings or 
bearing components are commercial 
items. or no fiscal year 1996 or 1997 
funds are being used. No comments 
were received in response to the initial 
regulatory flexibility analysi~ or the 
proposed rule published in the Federal 
Register at 62 FR 7432 on February !19, 
1997. It is estimated that ll small 
businesses could be affected by this 
rule. The rule imposes no new 
reporting, recordkeeping. or compliance 
requirements for offerors or qontractors. 
There are no practteal alternatives that · 
will fully implement the proy!sions!of 
10 u.s.c. 2534(d)(6). 

Item XL, notice of termination 
(DFARS Case 96-D320)-This rule 
implements Section 824 of the National 
Defense Authorization Act for Fiscal 
Year 1997 (Public Law 104-201). 
Section 824 streamlines the statutocy 
requirements for providing notification 
to contractors and subcontractors 
regarding contract terminations or 
reductions that are expected to occur as 
a result of reduced funding levels under 
major defense programs. No commehts 
were received in response to the initial 
regulatory flexibility analysis. However, 
one comment was received in response 
to the interim rule published in the 
Federal Register at 61 FR 64636 on 
December 6, 1996. The comment 
reserved judgment on whether a 60-day 
notification period affords industry, 
particularly smaller firms, sufficient 
time to adjust to substantial funding 
reductions to, or terminations of, major 
defense program contracts. The industry 
association that authored the comment 
stated that its member companies wtll 
monitor implementation e~rience, 
and, if necessary, will recommend 
additional actions concerning the new 
notification procedures. No changes 
were made to the rule as a result of the 
public comment. because (1) the 60-day 
notification period is required by 
Section 824 of Public Law 104-201; (2) 
and the comment did not indicate a 
need for a change to the rule at this 
time. The rule applies to aJllarge and 
small entities that have. under a major 
defense program, a prime contract, a 
first-tier subcontract of $500,000 or 
more, or a lower-tier subcontract of 
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$100,000 or more. that is expected to be 
terminated or substantially reduced as a 
result of reduced funding levels in an 
appropriations act. The rule imposes no 
additional reporting, recordkeeping. or 
compliance requirements on offerors or 
contractors. There are no practical 
alternatives that will adequately 
implement the requirements of Section 
of 824 of Public Law 104-201. 

D. Paperwork Reduction Act 

DAC 91-12. Items. 11. N. V. VI. X. XI. 
XII. Xlli. XV. XVI. XVIII. XXI. XXIII. 
XXV. XXVI. XXVJJJ. XXIX. XXX. XXXI. 
XXXII. XXXIV. XXXV. XXXVI. XXXVII. 
XXXVJJJ. XL. XLI. XLII. XLIII 

The Paperwork Reduction Act does 
not apply, because these rules impose 
no information collection requirements 
that require the approval of the Office of 
Management and Budget under 44 
U.S.C. 3501 et seq. 

DAC 91-12.Items VIII and XX 
The Paperwork Reduction Act 

applies. The Office of Management and 
Budget (OMB) has approved the 
information collection requirements as 
follows: 

Item 

VIII ..................... ....................... . 

XX ............................................ . 

OMB con
trol No. 

0704-0216 
0704-0248 
0704-0259 
0704-0390 
900CHl034 
0704-0255 

Defense Acquisition Circular (DAC) 
91-12 amends the Defense Federal 
Acquisition Regulation Supplement 
(DFARS) 1991 edition. The amendments 
are summarized as follows: 

Item !-Procurement Integrity (DF ARS 
Case 96-D31 0) 

This final rule was Issued by 
Departmental Letter 97-003, effective 
january 17. 1997 (62 FR 2611, january 
17. 1997). The rule amends D F ARS 
Subpart 203.1 and 215.608. and removes 
the clause at 252.203-7000, to 
Implement Section 4304 of the National 
Defense Authorization Act for Fiscal 
Year 1996 (Public Law 104-106) and to 
conform to the FAR revisions published 
as Item I of Federal Acquisition Circular 
90-45. Section 4304 amended the 
procurement integrity provisions at 41 
U.S.C. 423 and repealed 10 U.S.C. 2397-
2397c, which addressed post-Federal 
employment of certain DoD employees. 

Item Il-Reporting Real Property Leases 
(DFARS Case 97-D001) 

This final rule amends DF ARS 
204.670-2(a) to clarify that the 

requirement to complete aDD Form 350 
for contracting actions that obligate or 
deobligate more than $25,000 also 
applies to DoD actions that are for the 
purchase of land or rental or lease of 
real property. 

Item Ill-Contract Reporting for Fiscal 
Year 1997 (DFARS Case 97-D315) 

This fmal rule was Issued by 
Departmental Letter 96-017, effective 
October I. 1996 (61 FR 51030, 
September 30, 1996). The rule amends 
DF ARS Parts 204 and 253 to revise DD 
Form 350 and DD Form 1057 contract 
action reporting requirements. for 
compliance with provisions of the 
Federal Acquisition Streamlining Act of 
1994 (Public Law 103-355). 

Item IV-Commercial Transactions with 
the Government of a Terrorist Country 
(DFARS Case 96-D026) 

This final rule removes DF ARS 
209.104-l(g)(!ii). 209.104-70(c) and (d), 
252.209-7003. and 252.209-7004, 
which pertained to contractor disclosure 
of information commercial transactions 
with the Government of a terrorist 
country. The statutory authority for this 
disclosure requirement (Section 843 of 
Public Law 103-160) expired on 
September 30, 1996. 

Item V-Foreign Environmental 
Technology (DFARS Case 96-D322) 

This final rule amends DF ARS 
209.104-1 to implement Section 828 of 
the National Defense Authorization Act 
of Fiscal Year 1997. Section 828 
provides that the Secretary of Defense 
may, in the case of a contract for 
environmental restoration. remediation. 
or waste management at a DoD facility. 
waive the prohibition on award of a 
contract to an entity controlled by a 
foreign government under certain 
circumstances. 

Item VI-Institutions of Higher 
Education (DF ARS Case 96-D305) 

The interim rule published as Item VI 
of DAC 91-11 is converted to a final 
rule without change. The rule amended 
DF ARS 209.4 70 and 243.105 to 
Implement Section 541 of the National 
Defense Authorization Act for Fiscal 
Year 1996 (Public Law 104-106). 
Section 541 provides that no funds 
available to DoD may be provided by 
grant or contract to any institution of 
higher education that has an anti-ROTC 
policy. 

Item VII-Elimination of Certifications 
(DFARS Case 96-D306) 

This final rule was issued by 
Departmental Letter 97-004, effective 
January 17, 1997 (62 FR 2612, january 
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17. 1997). The rule amends DFARS 
Parts215,219,225, 226,227,233,and 
252 to remove certification requirements 
for contractors and offerors that are not 
required by statute or otherwise 
approved for retention by the Secretary 
of Defense. The rule implements Section 
430 I (b) of the Clinger-Cohen Act of 
1996 (Public Law 104-106). 

Item VITI-U.S. European Command 
Supplement (DFARS Case 94-DOOl) 

This final rule amends DF ARS Parts 
216,222,225,227,228, 229.232.233, 
236. 246, and 252 to incorporate 
guidance previously contained in the 
U.S. European Command Supplement 
for application to contracts to be 
performed in a foreign country. 
Contracts to be performed in a foreign 
country must include requirements 
imposed by the host country's 
government in addition to U.S. 
Government requirements, and must 
provide for custorgs and tax exemptions 
to which the U.S. Government is 
entitled. 

Item IX-MILCON-Environmental 
Restoration (DFARS Case 96-D327) 

This final rule was issued by 
Departmental Letter 97-001, effective 
january 8, 1997 (62 FR I 058:, january 8, 
1997). The rule revises DFARS 216.306 
to Implement Section 101 of the 
Military Construction Apprt?priations 
Act for Fiscal Year 1997 (Public Law 
104-196). Section 101 contipues to 
restrict the use of cost-plus--ixed-fee 
contracts for military const.filction. but 
provides an exception for cqntracts for 
environmental restoration at 
installations that are being closed or 
realigned where payments are made 
from a base realignment andclosure 
account. 

Item X-Certificate of Competency 
(DFARS Case 96-D003) . 

This final rule amends DFJ\RS 
219.602-3 and 252.219- 7006 to (1) 
update the reference to the $mall 
Business Administration offices 
involved in resolving diffefei)'lCes 
between an agency and the ~mall 
Business Administration; {2} remove 
references to Section 8051 of Public Law 
103-139 and Section 8012 of Public 
Law 103-335, which applied only to 
contracts awarded during fiscal years 
1994 and 1995; and (3) clarify existing 
text. 

Item Xl- Comprehensive . 
Subcontracting Plans (DF ARS Case 96-
D304) 

The interim rule pulished as Item vm 
of DAC 91-11 is converted to a fmal 
rule with an amendment at DF ARS 
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252.219-7004. The rule reflects changes 
to the Test Program for Negotiation of 
Cvmprehensive Small Business 
Subcontracting Plans, as required by 
Section 811 of the National Defense 
Authorization Act for Fiscal Year 1996 
(Public Law 104-106). The final rule 
differs form the interim rule in that it 
amends the clause at 252.219-7004 to 
clarify instructions for contractor 
submission of Standard Form 295, 
Summary Subcontract Report. 

Item Xll-Bond Waivers (DFARS Case 
96-D019) 

This final rule removes DFARS 
219.808,219.811, and 252.219-7007, 
which pertained to waiver of Miller Act 
requirements for performance and 
payment bonds under 8(a) construction 
contracts. The statutory authority for 
waiver of these requirements (Section 
813 of Public Law 102- 190) applied 
only to contracts awarded during fiscal 
years 1992 through 1994. 

Item Xlll-Small Business 
Competitiveness Demonstration 
Program (DFARS Case 96-D025) 

This final rule amends DFARS 
219.1005 to remove dredging from the 
list of designated industry groups under 
the Small Business Competitiveness 
Demonstration Program. Dredging had 
been added to the list as part of a test 
program established under Section 722 
of the Small Businesss Credit and 
Business Opportunity Enhancement Act 
of 1992 (Public Law 102-366). The 
statutory authority for the test program 
expired on September 30, 1996. 

Item XJV-Pilot Mentor-Protege 
Program (DF ARS Case 96- D317) 

This final rule was issued by 
Departmental Letter 96-018, effective 
October 18. 1996 (61 FR 54346, October 
18. 1996). The rule amends DFARS 
219.7104 and Appendix I to implement 
Section 802 of the National Defense 
Authorization Act for Fiscal Year 1997 
(Public Law I 04-201) . Section 802: (I) 
Extends to September 30, 1998, the date 
by which an interested company must 
apply for participation as a mentor firm 
under the DoD Pilot Mentor-Protege 
Program; and (2) extends to September 
30, 1999, the date by which a mentor 
firm must incur costs in order to be 
eligible for reimbursement under the 
Program. 

Item XV-Nondomestic Construction 
Materials (DF ARS Case 97 - D009) 

This final rule removes the clause at 
DFARS 252.225- 7004 . Nondomestic 
Construction Materials . and the 
corresponding prescriptive language at 
225.205. The DFARS clause has been 

superseded by the clauses at FAR 
52.225-5, Buy American Act
Construction Materials, and 52.225-15, 
Buy American Act- Construciton 
Materials under Trade Agreements Act 
and North American Free Trade 
Agreement, as amended by Federal 
Acquisition Circular 90-46. 

Item XVl-P~¥-roleum Products from 
Caribbean Basin Countries (DFARS Case 
96-D312) 

The interim rule published as Item XI 
of DAC 91-11 is converted to a final 
rule without change. The rule amended 
DFARS 225.403 to fully implement 
Section 8094 of the National Defense 
Appropriations Act for Fiscal Year 1994 
(Public Law 1 03- 139). Section 8094 
requires DoD to consider all qualified 
bids from eligible countries under the 
Caribbean Basin Economic Recovery Act 
as if they were offers from designated 
countries under the Trade Agreements 
Act. The rule also amended DFARS 
225.403-70 and 252.225-7007 to clarify 
that the definition of Caribbean Basin 
country end products includes 
petroleum and any end product derived 
from petroleum. 

Item XVll-·Metalworking Machinery
Trade Agreements (DFARS Case 96-
D030) 

This final rule was issued by 
Departmental Letter 97-005, effective 
January 17, 1997 (62 FR 2615, January 
17, 1997). The rule amends DFARS 
225.403-70 to remove the exception to 
application of the trade agreements acts 
for those machine tools for which 
acquisition was previously, but is no 
longer, restricted by 10 U.S.C. 2534. As 
a result , all metal working machinery 
products in Federal Supply Group 34 
are subject to the trade agreements acts. 

Item XVlii- Authority To Waive~ ~ 
Foreign Purchase Restrictions (DFARS !\ 

Case 96- D319) .-.nttl'''\' 
LJ Y" 

This interim rul€ supersedes the 
interim rule issued by Departmental 
Letter 97-006 on january 17. 1997. The 
rule amends DFARS 225.872, 225.70, 
and clauses at 252.225-7016 and 
252.225-7029 to implement the waiver 
by the Under Secretary of Defense 
(Acquisition and Technology) of the 
foreign source restrictions of I 0 U.S.C. 
2534(a) , for the acquisition of defense 
items manufactured in a qualifying 
county. This waiver is authorized by 10 
U.S.C. 2534(d)(3), as amended by 
section 810 (the McCain Amendment) of 
the National Defense Authorization Act 
for Fiscal Year 1997 (Public Law 104-
201). 

Item XIX-Foreign MachineTools and 
Powered and Non-Powered Valves 
(DFARS Case 96-D023) 

This final rule was issued by 
Departmental Letter 96-019 ,j effective 
November 15, 1996 (61 FR 58488, 
November 15, 1996). The rule amends 
DFARS Subpart 225.70, and removes 
the clause and provision at 252.225-
7017 and 252.225- 7040, to reflect the 
expiration of the restriction on the 
acquisition of machine tools,and 
powered and non-powered va]ves at 10 
U.S.C. 2534. Related amendments are 
made at 212.504(a) and 252.212-
700l(b). 

Item XX-Preference for U.S. Firms on 
MJLCON Overseas Construction 
(DFARS Case 96- D328) 

The interim rule issued by 
Departmental Letter 97-008, on january 
17, 1997, is converted to a final rule 
without change. The ru le amends 
DFARS 225.7000. 225.7003,236.274, 
and 236.570, and adds a new provision 
at 252.236-7010, to implement Section 
112 of the Military Construction 
Appropriations Act for Fiscal Year 1997 
(Public Law 104-196). Section 112 
provides a 20 percent evaluation 
preference for U.S. firms on contracts 
estimated to exceed $1,000,000 for 
military construction projeqs in the 
U.S. territories and possessions in the 
Pacific and on Kwajalein atoll, or in 
countries bordering the Arabian Gulf. 

Item XXl-Restriction on MILCON 
Overseas Architect-Engineer Contracts 
(DFARS Case 96-D329) 

The interim rule issued by 
Departmental Letter 97-008, on January 
17. 1997, is converted to a final rule 
without change. The rule adds new 
sections at DFARS 225. 7004 .and 
236.602-70, amends 236.102 and 
2.36.609-70, and adds a newprovision 
at 252.236-7011 , to implement Section 
Ill of the Military Construction 
Appropriations Act for Fiscal Year 1997 
(Public Law I 04-196). Section 111 
restricts award of architect-engineer 
contracts estimated to exceed $500,000 
for projects to be accomplished in J~pan, 
in any North Atlantic Treaty· 
Organization member country, or in 
countries bordering the Arabian Gulf, to 
U.S. firms or U.S. firms in joint venture 
with hose nation firms. 

Item XXI!-Application of Berry 
Amendment (DF ARS Case 96-D333) 

This interim rule was issued by 
departmental Letter 97-009, effective 
February 7, 1997 (62 FR 5779, February 
7, 1997). The rule amends DFARS 
225.7002, 252.212-7001 . 252.225-7012, 
and 252.225-7014; adds a new section 
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, (ii) The entity to which the contract is 
awarded is controlled by a foreign 
government with which the Secretary is 
authorized to exchange Restricted Data 
under section 144c. of the Atomic 
Energy Act of 1954 (42 U.S.C. 2164(c)); 
and 

(2) Notifying Congress of the decision 
to grant the waiver. The contract may be 
awarded only after the end of the 45-day 
period beginning on the date the 
notification is received by the 
appropriate Congressional committees. 

§209.104-70 [Amended] 

15. Section 209.104-70 is amended by 
revising the section heading to read 
··solicitation provisions."; and by 
removing paragraphs (c) and (d). 

PART 212-ACQUISITION OF 
COMMERCIAL ITEMS 

§ 212.301 [Amended] 

16. Section 212.301 is amended in 
- paragraph (f) (iii) by inserting. after the 

word "Statutes", the phrase "or 
Executive Orders". 

PART 214-SEALED BIDDING 

§§ 214.406 and 214.406-3 (Redeslgna1ed] 

17. Sections 214.406 and 214.406-3 
are redesignated as sections 214.407 and 
214.407-3, respectively. 

18. Newly designated section 
214.407-3 is amended by revising in the 
introductory text of paragraph (e) the 
reference ""FAR 14.406- 3" to read "FAR 
14.407-3". and by revising paragraphs 
(e) (v) to read as follows: 

§214.407-3 Other mistakes disclosed 
before award. 

(e) * * * 
(v) National Imagery and Mapping 

Agency; General Counsel, NlMA. 

* * ... ... * 

PART 215-CONTRACTING BY 
NEGOTIATION 

19. Section 215.872-4 is amended by 
revising paragraph (d) (1) to read as 
follows: 

§ 215.872-4 Applicability. .. * .. ... .. 
(d) * * ... 
(1) Acquiring commercial items (see 

FAR Part 12); 
• .. .. • .. 
PART 216-TYPES OF CONTRACTS 

20. Section 216.203-4-70 is amended 
by adding paragraph (c) to read as 
follows: 

§216.203-4-70 Additional clauses. 

* * * .. .. 

(c) Priceadjustmentforwagerates or 
material prices controlled b}' aforeign 
government. 

(I) The price adjustment clause at 
252.216-7003, Economic Price 
Adjustment-Wage Rates or Material 
Prices Controlled by a Foreign 
Government. may be used in fixed-price 
supply and ~rvice contracts when-

(!) The contract is to be performed 
wholly or in part in a foreign country; 
and 

(ii) A foreign government controls 
wage rates or material prices and may, 
during contract performance, impose a 
mandatory change in wages or prices of 
material. 

(2) Verify the base wage rates and 
material prices prior to contract award 
and prior to making any adjustment in 
the contract price. 

§ 216.307 (Removed] 

21. Section 216.307 is removed. 

PART 219-SMALL BUSINESS 
PROGRAMS 

22. The heading of Subpart 219.6 Is 
revised to read as follows: 

Subpart219.6-Certlflcates of 
Competency 

§ 219.602-3 [Amended] 

23. Section 219.602-3 is amended in 
paragraph (c)(i)(A) by removing the 
phrase "Central Office's" and inserting 
the word "Headquarters'" in its place. 

§§219.808 through 219.811-3 [Removed] 

24. Sections 219.808 through 
219.811-3 are removed. 

§219.1005 [Amended) 

25. Section 219.1005 is amended in 
paragraph (a) by removing the 
introductory text. 

26. Section 219.1006 is amended by 
revising paragraph (b) (2) to read as 
follows: 

§219.1006 Procedures. 
. (b) ...... 

(2) The Director. Small and 
Disadvantaged Business Utilization, 
Office of the Deputy Under Secretary of 
Defense (International & Commercial 
Programs). will determine whether 
reinstatement of small business set
asides are necessary to meet the agency 
goal and will recommend reinstatement 
to the Director, Defense Procurement. 
Military departments and defense 
agencies shall not reinstate small 
business set-asides unless directed by 
the Director. Defense Procurement. .. • • • • 

PART.222--APPLICATION OF LASOR 
LAWS TO GOVERNMENT 
ACQUISITIONS 

27. Subpart 222.72 is adde:d to relld as 
follows: · 

Subpart222.72-Compllanc:;e with 
Labor Laws of Foreign Gov$rnments 

Sec.. 
222.7200 Scope of subpart. 
222.7201 Contract clauses .. 

§222.7200 Scope of subpart. 
This subpart prescribes contract 

c1auses, with respecttoJabor laws of 
foreign governments, for use when 
contracting for services or cgnstrucUon 
within a foreign country. · 

§222.7201 Contract clauses. · 
(a) Use the clause at 252.2?2-7002, 

Compliance with Local Labqr Laws 
(Overseas), in solicitations and contracts 
for services or construction to be 
performed outside the United States, its 
possessions. and Puerto Rico. 

(b) Use the clause at 252.222-7003, 
Permit from Italian Inspectorate of 
labor, in solicitations and contractS for 
porter. janitorial, or ordinary facility 
and equipment maintenance services to 
be performed in ltaly. 

(c) Use the clause at 252.222-7004, 
Compliance with Spanish SCf>cial 
Security Laws and Regulatiqns. in 
solicitations and contracts for services 
or construction to be performed in 
Spain. 

PART 224-PROTECTION OF PRIVACY 
AND FREEDOM OF INFORMATION 

§224.202 [Redesignated] 
28. Section 224.202 is redf;)signate:d as 

section 224.203. 

PART 225-FOREIGN ACQUISITION 

1225.202 [Amended] • ~ 
29. Section 225.202 is am(lnded by 

redesignating paragraph (b) as paragraph 
(a) (3). 

§§225.205 and 225.205-70 [Removed} 
30. Sections 225.205 and 225.205'""70 

are removed. 

f225.403 [Amended] 
31 . Section 225.403 is amended by 

redesignating paragraphs (c),and 
(d}(1)(A) as paragraphs (b) at1d (c)(l)(A), 
respectively. .. 

32. Section 225.872-1 is ap1endeg by 
adding paragraph (d) to reaq as follows: 

§225.872-1 GeneraL 

• • • • • 
(d) The Secretary of Defense has 

waived the restrictions of 10 U.S. C. 
2534(a) for the acquisition of defense I 
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items manufactured in a qualifying 
country listed in paragraph (a) or 

(b) of this subsection, in accordance 
with the provisions of 10 U.S.C. 
2534 (d) (3) 0 

33. Section 225.872-2 is amended by 
revising paragraph (a) (3) to read as 
follows: 

§ 225.872-2 Applicability. 
(a) • • • 
(3) Other U.S. laws or regulations 

(e.g., the annual defense appropriations 
act); and 
• • • 

34. Sections 225.971 and 225.972 are 
added to read as follows: 

§ 225.971 Correspondence In English. 

Use the clause at 252.225-7041, 
Correspondence in English, in 
solicitations and contracts when 
contract performance will be whoJJy or 
in part in a foreign country. 

§ 225.972 Authorization to perform. 
Use the clause at 252.225-7042, 

Authorization to Perform, in 
solicitations and contracts when 
contract performance will be wholly or 
in part In a foreign country. 

35. The heading of Subpart 225.70 is 
revised to read as follows: 

Subpart 225.70-Authorization Acts, 
Appropriations Acts, and Other 
Statutory Restrictions on Foreign 
Acquisition 

36. Section 225.7005 is revised to re d 
as follows: 

§ 225.7005 Waiver of certain restrictions. 
(a) The Secretary of Defense has 

waived the restrictions of 10 U.S.C. 
?534(a) for the acquisfiion of defense 
items manufactured in a qualifying 
country listed in 225.872-1 , in 
accordance with the provisions of 10 
u.s.c. 2534 (d) (3). 

(b) Where provided for elsewhere in 
this subpart, the restrictions on certain 
foreign purchases under 10 U.S.C. 
2534(a) may be waived as follows: 

(I) The head of the contracting 
activity may waive the restriction on a 
case-by-case basis upon execution of a 
determination and findings that any of 
the following applies: 

(i) The restriction would cause 
unreasonable dalays. 

(ii) United States producers of the 
item would not be jeopardized by 
competition from a foreign country, and' 
that country does not discriminate 
against defense items produced in the 
United States to a greater degree than 
the United States discriminates against 
defense items produced in that country. 

(iii) Application of the restriction 
would impede cooperative programs 

entered into between DoD and a foreign 
country, and that country does not 
discriminate against defense items 
produced in the United States to a 
greater degree than the United States 
discriminates against defense items 
produced in that country. 

(iv) Satisfactory quality items 
manufactured in the United States or 
Canada are n~t available. 

(v) Application of the restriction 
would result in the existence of only 
one source for the item in the United 
States or Canada. 

(vi) Application of the restriction is 
not in the national security interests of 
the United States. 

(vii) Application of the restriction 
would adversely affect a U.S. company. 

(2) The restriction is waived when it 
would cause unreasonable costs. The 
cost of the item of U.S. or Canadian 
origin is unreasonable if it exceeds 150 
percent of the offered price, inclusive of. 
duty. of items which are not of U.S. or 
Canadian origin. 

37. Section 225.7007-1 is revised to 
read as follows: 

§ 225.7007-1 Restriction. 
In accordance with 10 U.S.C. 2534 

and 225.7005(a), do not acquire a 
multi passenger motor vehicle (bus) 
unless it is manufactured in the United 
States or a qualifying country. 

38. Section 225.7007-3 is revised to 
read as follows: 

§ 225.7007-3 Exceptions. 
This restriction does not apply in any 

of the following circumstances: 
(a) Buses manufactured in 

nonqualifying countries are needed for 
temporary use because buses 
manufactured in the United States or a 
qualifying country are not available to 
satisfy requirements that cannot be 
postponed. Such use may not, however, 
exceed the lead time required for 
acquisition and delivery of buses 
manufactured in the United States or a 
qualifying country. 

(b) The requirement for buses is 
temporary in nature. For example, to 
meet a special, nonrecurring 
requirement or a sporadic and 
infrequent recurring requirement, buses 
manufactured in nonqualifying 
countries may be used for temporary 
periods of time. Such use may not, 
however, exceed the period of time 
needed to meet the special requirement. 

(c) Buses manufactured in 
nonqualifying countries are available at 
no cost to the U.S. Government. 

(d) The acquisition is for an amount 
that does not exceed the simplified 
acquisition threshold. 

39. Section 225.7007-4 is revised to 
read as follows: 

§ 2Th25.7007-4 Waiver. ··.1· ~ .. 

e waiver criteria at 225.7005(b) 
apply to this restriction. 

§ 225.7009 [Removed and reserved] -
40. Section 225.7009 is removed and 

reserved. 
41. Section 225.7010-1 is amended by 

revising the introductory text and 
paragraph (a) to read as follows: 

§ 225.7010-1 Restriction. 

In accordance with 10 U.S.C. 2534 
and defense industrial mobilization 
requirements (see subpart2Q8. 72). do 
not acquire chemica!weapons anti~ote 
contained in automatic inJeqtors, or the 
components for such"injectors. unless 
the injector or component ist 
manufactured in the United States or 
Canada by a company that-

(a) Is a producer under th~ industrial 
preparedness program at the time of 
contract award; 

• * 
42. Section 225.7010-2 is revised to 

read as follows: 

§ 225.701 o-2 Exception. 
In accordance with 10 U.S.C. 2534(g) 

and 225. 7005(a). the restriction of 
225.7010-1 does not apply tp the 
acquisition of quantities of cpemical 
weapons antidote contained!in 
automatic injectors. or the components 
for such injectors, that exceed the 
amount needed to maintain the U.S. 
defense mobilization base (provided 
such quantity is an economiCal 
purchase quantity). if-

(a) The acquisition is for an amount 
that does not exceed the simplified 
acquisition threshold; or 

(b) The chemical weapons antidote 
contained in automatic injectors, or the 
components for such injectors are 

' manufactured in a qualifying country. 
. 43. Section 225.7010-3 is tevisedi to 
read as follows: 

§225.701o-3 Waiver. 
The waiver criteria at 225.7005(b) 

pply to this restriction. 

225.7013 [Removed and reserved] 

44. Section 225.7013 is removed and 
eserved. 

§§225.7013-1 and 225.7013-2 ·• [Removed] 
45. Sections 225.7013-1 and 

225.7013-2 are removed. 
46. Section 115.7016-1 is revised to 

read as follows: 

§ 225.7016-1 Restriction. 
In accordance with 10 U.S.C. 2534 

and 225.7005 (a), do not acqtlire air 
circuit breakers for naval vessels unless 
they are manufactured in the United 
States or a qualifying country. 
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47. Section 225.7016-2 is revised to ' 
read as follows: 

§225.7016-2 Exceptions. 

This restriction does not apply lf
(a) The acquisition is for an amount 

that does not exceed the simplified 
acquisition threshold; or 

(b) Spare or repair parts are needed to ' 
support air circuit breakers ! 

manufactured in a nonqualifying 
country. Support Includes the purchase 
of spare air circuit breakers where those 
from alternate sources are not 
interchangeable. 

48. Section 225.7016-3 is revised to 
read as follows: 

§225.7016-3 Waiver. 

The waiver criteria at 225.7005(b) 
apply to this restriction. 

49. Section 225.7019- 1 is amended b\ 
revising paragraph {a) to read as follows 

§225.7019-1~ Restrictions. 

(a) In acc~ance with 10 U.S.C. 2534 
and 225.7005(a). through fiscal year 
2000. do not acquire ball and roller 
bearings or bearing components that are. 
not manufactured in the United States 1 

or a qualifying country. 

* * • 
50. Section 225.7019-3 is amended b .' 

revising paragraph (a) ( 1) (iv); by 
redesignating paragraphs (a) (2) and 
(a) (3) as paragraphs (a) (3) and {a) (4) , 
respectively; and by adding a new 
paragraph {a) (2) _ The revised and ad dec 
text reads as follows: 

§225.7019-3 Waiver. 

(a) * * • 
(1) • • * 
(iv) Application of the restriction 

would impede cooperative programs 
entered into berween DoD and a foreigy 
country, and that country does not 
discriminate against defense items 
produced in the United States to a 
greater degree than the United States 
discriminates against defense items 
produced in that country; 

* • • * • 
(2) If the acquisition is for an amount : 

less than the simplified acquisition · 
threshold and simplified acquisition 
procedures are being used. 
• * * 

· §225.7020 [Removed and reserved] 

51. Section 225.7020 is removed and 
reserved . 

-§ 225.7022-1 Restrletlona. 

• • • * * 
{b) ln accordance with 10 U.S.C. 

2534(a){3)(B) and 225.7005{a), do not 
purchase a totally enclosed lifeboat tha 
Is a component of a naval vessel. unles 
it is manufactured in the United States ' 
or a qualifying country. In accordance 
with 10 U.S.C. 2534(h), this restriction 
may not be implemented through the , 
use of a contract clause or certification. 
Implementation shall be effected 
through management and oversight 
techniques that achieve the objective of 
the restriction without imposing a 
significant management burden on the 
Government or the contractor involved 

54. Section 225.7022-2 is revised to 
read as follows: 

§ 225.7022.2 Exceptions. 

The restriction in 225.7022-1 (b) doe 
not apply if-

(a) The acquisition is for an amount 
that does not exceed the simplified 
acquisition threshold; or 

(b) Spare or repair parts are needed t ~ 
support totally enclosed lifeboats 
manufactured in a nonquaJifying 
country. 

55. Section 225.7022-3 is revised to 
read as follows: 

§ 225.7022-3 Waiver. 

The waiver criteria at 225.7005(b) 
apply only to the restriction of 
225.7022-1 (b). 

56. Subpart 225.71 is revised to read 
as follows: 

Subpart 225.71-0ther Restrictions on 
Foreign Acquisition 

Sec. 
225.7100 Scope of subpart. 
225.7101 Definitions. 
225.7102 Forgings. 
225.7102-1 Polley. 
225.7102- 2 Exceptions. 
225.7102-3 Waiver. 
225.7102-4 Contract clause. 
225.7103 Polyacry1onitrlle (PAN) carbon 

fiber. 
225.7103-1 Policy. 
225.7103-2 Waivers. 
225.7103-3 Contract clause. 

§ 225.7100 Scope of subpart. 

This subpart contains foreign product 
restrictions which are based on policies 
designed to protect the defense 
industrial base. 

§§225.702D-1 and 225.702D-2 [Removed] 
52. Sections 225.7020-1 and 5225"7101 Definitions. 

225.7020-2 are removed. Relevant definitions are in the clause 
53. Section 225.7022-1 is amended~ .. at 252.225-7025, Restriction on 

revising paragraph (b) to read as foil ows} Acquisition of Forgings. 

§ 225.7102 Forgings. 

§225.7102-1 Polley. 

DoD requirements for the following 
forging items, whether as en_d items or 
components, shall be acquired from 
domestic sources {as described In the 
clause at 252.225-7025) to the 
maximum extent practicabl~ 

Items 

Ship propulsion shafts 

Periscope tubes ....... . 
Ring forgings for bull 

gears. 

Categories 

Excludes service and 
landing craft shafts. 

All. 
Ali grea)er than.120 

Inches in diameter. 

§225.7102-2 Exceptions. 
The policy in 225.7102-1 does not 

apply to acquisitlons-
(a) Using simplified acquisition 

procedures, unless the restricted item is 
the end item being purchased; 

(b) Overseas for overseas use; or 
(c) When the quantity acqj..tired 

exceeds the amount needed 'to maintain 
the U.S. defense mobilization base ' 
(provided such quantity is an 
economical purchase quantity) . The 
restriction to domestic sources does not 
apply to the quantity above that 
required to maintain the bas'e, in which 
case, qualifying country sources may 
compete. 

§ 225.7102-3 Waiver. 
Upon request from a prime contractor, 

the contracting officer may waive the 
requirement for domestic manufacture 
of the items covered by the policy in 
225.7102-1. 

§225.7102-4 Contraet clause. 
(a) Use the clause at 252.2.25-7025. 

Restriction on Acquisition of Forgings, 
in solicitations and contracts, except for 
acquisltions-

(1) Excepted in 225.7102- 2; or 
(2) Where the contracting officer 

knows that the supplies being acq~ired 
do not contain the restricted items. 

(b) If an exception under 225.7102-2 
applies to any portion of the acquiSition. 
specify the exception in the solicitation 
and contract. 

§ 225.7103 Polyacrylonltrlle (PAN) carbon 
fiber. 

§ 225.7103-1 Polley. 
All new major systems m6.st use U.S. 

or Canadian manufacturers or producers 
for all PAN carbon fiber reqvlrements. 

§ 225.7103-2 Waivers. 
Contracting officers may, with the 

approval of the chief of the contracting 
office, waive, in whole or In, part, the 
requirement of the clause ati252.2Z5-
7022. For example, a waive~ may be 
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refers to a product offered for purchase under 
a· supply contract, but for purposes of 
calculating the value of the end product 
includes services (except transportation 
services) incidental to its supply. provided 
that the value of those incidental services 
does not exceed the value of the product 
itself. 

(6) "NAFTA country end product" means 
an article that-

(!) Is wholly the growth, product, or 
manufacture of the NAFT A country: or 

(!!) 1n the case of an article that consists In 
whole or in part of materials from another 
country or Instrumentality, has been 
substantially transformed in a NAFT A 
country into a new and different article of 
commerce with a name. character. or use 
distinct from that of the article or articles 
from which it was so transformed. The term 
refers to a product offered for purchase under 
a supply contract. but for purposes of 
calculating the value of the end product 
includes services (except transportation 
services) Incidental to its supply. provided 
that the value of those incidental services 
does not exceed the value of the product 
itself. 

(7) "Nondesignated country end product" 
means any end product that Is not a U.S. 
made end product or a designated country 
end product. 

(8) "North American Free Trade Agreement 
(NAFT A) country"· means Canada or Mexico. 

(9) "United States·· means the United 
States. its possessions. Puerto Rico. and any 
other place subject to its jurisdiction. but 
does not include leased bases or trust 
territories. 

(I O) "U.S. made end product .. means an 
article that-

(i) Is wholly the growth. product. or 
manufacture of the United States: or 

(il) In the case of an article that consists In 
whole or in part of materials from another 
country or instrumentality. has been 
substantially transformed in the United 
States into a new and different article of 
commerce with a name. character. or use 
distinct from that of the article or articles 
from which it was so transformed. 

(b) Unless otherwise specified, the Trade 
Agreements Act of 1979 (19 U.S.C. 2501 et 
seq.), the North American Free Trade 
Agreement Implementation Act of 1993 {19 
U.S.C. 3301 note) . and the Caribbean Basin 
lnitlative apply to all items In the Schedule. 

(c) (I) The Contractor agrees to deliver 
under.this contract only domestic end 
products unless. in its offer. it specified 
delivery of U.S. made. qualifying country, 
designated country. Caribbean Basin country, 
NAFTA country. or other nondeslgnated 
country end products in the Buy American 
Act-Trade Agreements-Balance of 
Payments Program Certificate provision of 
the solicit at ion. 

(2) The Contractor may not supply a 
nondeslgnated country end product unless

(!) It Is a qualifying country end product, 
a Caribbean Basin country end product. or a 
NAFTA country end product; 

(il) The Contracting Officer has determined 
that offers of U.S. made end products or 
quallfying. designated. NAFTA. or Caribbean 
Basin country end products from responsive. 

responsible offerors are either not received or 
are insufficient to fill the Government's 
requirements; or 

(ill) A national interest waiver has been 
granted under section 302 of the Trade 
Agreements Act of 1979 (see FAR 25.402(c)). 

(d) The offered price of end products listed 
and certified under paragraphs (c)(2)(l) and 
(vi) of the Buy American Act-Trade 
Agreements-Balance of Payments Program 
Certificate proV,ision of the solicitation must 
include all appllcable duty. The offered price 
of qualifying country end products, 
designated country end products, NAFTA 
country end products. and Caribbean Basin 
country end products for line Items subject 
to the Trade Agreements Act, or the North 
American Free Trade Agreement 
Implementation Act, should not include 
custom fees or duty. 
(End of clause} 

Alternate I Oune. 1997}. As prescribed in 
225 .408(a)(2). delete Singapore from the list 
of designated countries In paragraph (a)(4) of 
the basic clause. 

102. Section 252.225-7016 is 
amended by revising the clause date to 
read "OUN 1997)"; and by revising 
paragraphs (b) and (c) to read as follows 

§ 252.225-7016 Restriction on acquisition 
of ball and roller bearings. 

"' "' • "' • 
(b) The Contractor agrees that. except as 

provided In paragraph (c) of this clause, all 
ball and roller bearings and ball and roller 
bearing components (including miniature 
and instrument ball bearings) delivered 
under this contract, either as end items or 
components of end items, shall be wholly 
manufactured in the United Stats or Canada. 
Unless otherwise specified, raw materials, 
such as performed bar. tube. or rod stock andi 
lubricants, need not be mined or produced in 
the United States or Canada. 

(c)(l) The restriction in paragraph (b) of 
this clause does not apply to the extent that 

(I) The end items or components 
containing ball or roller bearings are 
commercial items: or 

(ii) The ball or roller bearings are 
commercial items manufactured in a 
qualifying country listed in subsection 
225.872-1 of the Defense Federal Acqulsltlo 
Regulation Supplement. J 

(2) The commercial Item exception in • • 
paragraph (c)(l) of this clause does not •• . 
Include items designed or developed under • • 
a Government contract or contracts where 

end Item is bearings and bearing j • · ... ' ... 
components. 

• • • • • 
103. Section 252.225-7022 is revised 

to read as follows: 

§252.225-7022 Restriction on acquisition 
of polyacrylonltrlle (PAN) carbon fiber. 

As prescribed in 225.7103-3, use the 
following clause: 
RESTRJCTION ON ACQUlSmON OF 
POL YACRYLONITRII..E (PAN} CARBON 
FIBER QUNE 1997) 

(a) This clause applies only if the end 
product furnished under this contract 

contains polyacrylon!trlle carbC>til fibers 
(alternatively referred to as PANfbased 
carbon fibers or PAN-based graphite fibers). 

(b) PAN carbon fibers contaln~d in th¢ end 
product shall be manufactured lil the UrUted 
States or Canada using PAN predursor 
produced in the United States orl Canada. 

(c) The Contracting Officer may waive' the 
requirement In paragraph (b) of t(hls clause in 
whole or in part. The Contractormay request 
a waiver from the Contracting Oj'ficer by' 
Identifying the circumstances an:d incluqmg 
a plan to qualify U.S. or Canadian sources 
expeditiously. . ~ 

(End of clause} 
104. Section 252.225-7025 is revised 

to read as follows: 

§ 252.225-7025 Restriction on acquisition 
of forgings. 

As prescribed in 225.7102.;.4. use the 
following clause: · 
RESTRJCTION ON ACQUlSmON OF 
FORGINGS OUNE 1997) 

(a) Defmitions. As used in this clause-
(!) "Domestic manufacture" means 

manufactured In the United States or Canada 
if the Canadian firm-

(!) Normally produces similar items o~is 
currently producing the Item in ~upport of 
DoD contracts (as prime or subcontractor) : 
and 

(ll) Agrees to become (upon receiving a 
contract/order) a planned producer under 
DoD's Industrial Preparedness P~oduction 
Planning Program. If it Is not alr~ady a 
planned producer for the item. 

(2) "Forging items" means-

Hems 

Ship propulsion shafts 

Periscope tubes ....... . 
Ring forgings for bull 

gears. 

Categories 

ExcludeS! service • and 
landing craft shafts. 

All. 
All great~r than 120 

inches]in diam'eter. 

(b) The Contractor agrees that end items 
and their components delivered !Jnder tl;Us 
contract shall contain forging itel'ns that are 
of domestic .manufacture only. . 

(c) The restriction in paragraph (b) of t~s 
clause may be waived upon req~t'est from the 
Contractor in accordip1ce with stibsectioh 
225.7102-3 of the Defen.Se Federal 
AcqulsltlonRegulaUon Supplem~t. 

(d) The. Contractor agrees to retain recqrds 
showing .. compliance••with•this•restrlctlol)l 
unt1l3 years after final payrnent ;md to rilak e 
records available u.pon request of the 
Contracting Offlc~. 

(e) The Contractor agrees to insert this 
clause. including this paragraph (e), in 
subcontracts and purchase orders Issued in 
performa-nce of this contract, wh~ prod!Jcts 
pur~edcontain restricted forging items. 
(End of clause) . . .. 

105. Section 252.225-7029fis reviSed 
to read as follows: · 

§ 252.225-7029 Preference for U1lltec:l 
States or Canadian air circuit breakel'1l. 

As prescribed in 225.7016....:4, use the 
following clause: l 
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PREFERENCE FOR UNITED STATES OR 
CANADIA."J AIR CIRCUIT BREAKERS QUNE 
1997) 

(a) Unless otherwise specified in this offer. 
the Contractor agrees that alr circuit breakers 
for naval vessels provided under this contract 
shall be manufactured in the United States or 
a qualifying country listed In subsection 
225.872-1 of the Defense Federal Acquisition 
Regulation Supplement (DF ARS). 

(b) Unless an exception applies or a waiver 
is granted under 225.7005(b)(l) of the 
DFARS. preference will be given to alr clrcul 
breakers manufactured in the United States 
or Canada by adding 50 percent for 
evaluation purposes to the offered price of al 
other alr circuit breakers, except air circuit 
breakers manufactured in a qualifying 
country. 

(End of clause) 

§ 252.225-7034 [Removed and reserved] 

106. Section 252.225-7034 is removed 
and reserved. 

§ 252.225-7040 [Added and reserved] 

107. Section 252.225-7040 is add and 
reserved. 

108. Sections 252.225-7041 and 252-
225-7042 are added to read as follows: 

§ 252.225-7041 Correspondence In 
English. 

As prescribed in 225.971, use the 
following clause: 

CORRESPONDENCE IN ENGLISH OVNE 
1997) 

The Contractor shall ensure that all 
contract correspondence that is addressed to 
the United States Government Is submitted in 
English or with an English translation. 
(End of clause) 

§ 252.225-7042 Authorization to perform. 
As prescriBed in 225.97. use the 

following clause: 
AUTHORIZATION TO PERFORM 0UNE 
1997) 

The Contractor represents that it has been 
duly authorized to operate and to do business 
in the country or countrlesln which this 
contract Is to be performed, The Contractor ' 
also represents thatJt wlllfully comply with 
all laws, decrees, labQt standards, and 
regulations of such country or countries, 
during the performance of this contract. 
(End of clause) 

§ 252.227-7030 [Amended] 
109. Section 252.227-7030 is 

amended in the introductory text by 
removing the reference "227. 71 03-
6(f)(2)" and inserting in its place the 
reference "227.7103-6(e)(2)". 

110. Section 252.228-7006 Is added to 
read as follows: 

§ 252.8-7006 Compliance with Spanish 
laws and Insurance. 

As prescribed at 228.370(f), use the 
following clause: 

Type of insurance 

Comprehensive General Liability 

(d) The Contractor shall provide the 
Contracting Officer witri'a similar 
representation for all subcontractors that wlll 
perform work under this contract. 

(e) Insurance policies required herein shall 
be purchased from Spanish insurance 
companies or other insurance companies 
legally authorized to conduct business in 
Spain. Such policies shall conform to 
Spanish laws and regulations and shall-

(l) Contain provisions requiring 
submission to Spanish Jaw and jurisdiction 
of any problem that may arise with regard to .. 
the interpretation or application of the 
clauses and conditions of the Insurance 
policy; 

(2) Contain a provision authorizing the 
insurance company. as subrogee of the 
insured entity, to assume and attend to 
directly. wllh respect to any person damaged, 
the legal consequences arising from the 
occurrence of such damages: 

(3) Contain a provision worded as follows: 
"The Insurance company waives any right of 
subrogation against the Unlted States of 
America that may arise by reason of any 
payment under this policy."; 

(4) Not contain any deductible amount or 
similar limitation: and 

(5) Not contain any provisions requiring 
submission to any type of arbitration. 
(End of clause) 

111. Sections 252.229-7000 through 
252.229-7010 are added to read as 
follows: 

§ 252.229-7000 Invoices exclusive of taxes 
or duties. 

As prescribed in 229.402-1, use the 
following clause: 
INVOICES EXCLUSIVE OF TAXES OR 
DUTIES OVNE 1997) 

Invoices submltted in accordance wlth the 
terms and conditions of this contract shall be 
exclusive of all taxes or duties for which 
relief Is avallable. 
(End of clause) 

§ 252.229-7001 Tax relief. 
As prescribed in 229.402-70(a), use 

the following clause: 
TAX REl..lEF 0UNE 1997) 

(a) Prices set forth in this contract are 
exclusive of an taxes and duties from which 
the United States Government is exempt by 
virtue of tax agreements between the United 

COMPLIANCE WITH SPANISH LAWS AND 
INSURANCE OVNE 1997) 

(a) The Contractor shall, without addJtlonal 
expense to the United States Go\'ernment, 
comply with all~ppllcable Sparjlsh 
Government laws pertaining to sanitation, 
traffic. security. employment oflabor. W?d an 
other laws relevant to the performance qfthis 
contract. The Contractor shallhold the 
United States Government harmless and free 
from any liabll!ty.resuldng from the 
Contractor's fa:Uu.re to comply WJth such 
laws. 

(b) The conttactor s~n. at Jts ()wn 
expense, provide and maintain <luring toe 
entire .performance of this contract, all 
workmen's compensation. employees' 
llablllty, bodily injury insurance, and other 
reql.l.ired lnsQratl<:e. adequate to cover th~ risk 
assumed by • the Contractor. The :Contraqtor 
shall IndemnifY and hold harmless the 
United States Government from}iiabllity 
resulting from all claims fot damages as a 
result of deathor.lnjurytopersonnel or 
damage to real or personal property related 
to the performance ofthis contr~ct. 

(c) The Cont!'actor .agrees torepresent•in 
writing to the Contracting Offic~t. prior to 
commencement of WOrk and noHater than 15 
days after the date of the Notice to Pro'*ed. 
that the Contractor has obtaine<J the reql.l-lred 
types of insurance in the following minimum 
amounts. The representation also shall state 
that the Contractor will promptly notify the 
Contracting Offjcerofany notice of 
cancellation ofJ~I.IraJ1ce. or material ch,ange 
in insurance coverage that could affect the 
Unlted States Government's interests. 

Coverage 
per person 

$300,000 

Coverage 
per accident 

$1,000,000 

Property 
darrjage 

$100,000 

States Government and the Contractor's 
government. The following taxe.s or duties 
have been excluded from the cqntract price: 

NAME OFT AX: (Offeror Insen) RATE 
(PERCENTAGE): (Offeror Insert) 

(b) The Contractor's Invoice shall list 
separately the gross price. arnol.l..nt of taX 
deducted, and net price charged. 

(c) When Items manufactured' to United 
States Government specifications are being 
acquired, the Contractor shall Identify the 
materials or components intended to~ 
Imported in order to ensure that relief from 
import duties Is obtained. H the Contractor 
intends to use imported products from 
inventories on hand. the price of which 
includes a factorfor Import duties, the 
Contractor shall ensure the United States 
Goverrunel"lt's exemption from these taxes. 
The Contractor may obtain a refund of the 
import duties from Its government or ~quest 
the duty-free import of an amount of supplies 
or components corresponding to that uSed 
from inventory for this contract·. 
(End of clause) 

ALTERNATE I 0UNE 1997) 
As prescribed in 229.402-70(a). add the 

following paragraph (d) to the basic clause: 
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DETERMINATION AND WAIVER 

I hereby make, as Under Secretary of Defense (Acquisition and 
Techno.logy) , the following findings, determination, and waiver 
regarding the application of the restrictions of 10 U.S.C. 2534: 

Findings 

1. Subsect ion (a ) of 10 U.S.C. 2534 provides that the Secret~ry 
of Defense may procure the items listed in that subsection only 
if the manufacturer of the item is part of the national 
technology and industrial base. Subsection (d), as amended by 
section 810 of the FY 1997 National Defense Authorization Act, 
Public Law 104-201, authorizes the Secret ary of Defense to waive 
the limitation in subsection (a) of 10 u.~.c 2534 if he 
determines that application of the limitation "would impede the 
reciprocal procurement of defense items under a memorandum of 
understanding providing for reciprocal procurement of defense 
items that is entered into under section 2531" of title 10, u.s. 
Code, and if he determines that that country does not 
discriminate against defense items produced in the United States 
to a greater degree than the United States discriminates against 
defense items produced in that country. 

2. The Department of Defense has Memoranda of Understanding 
(MOOs ) with the following countries: Australia, Austria, Belgium, 
Canada, Denmark, Egypt, Germany, Finland, France, Greece, Israel, 
Italy, Luxembourg, Netherlands, Norway, Portugal, Spain, Sweden, 
Switzerland, Turkey, and the United Kingdom. 

3. Many of the MOO countries have advised that firms in their 
countries have the capability to produce, and would be interested 
in selling to DoD, some or all of the items presently restricted 
by 10 u.s.c. 253~. 

4. We have received numerous complaints from MOU countries that 
domestic source limitations, such as those in 10 O.S.C.2534, do 
in fact impede the reciprocal procurement of defense items, 
whereas we have received fewer complaints from u.s. industry that 
the MOU countries limit procurement to their domestic sources. 
Over the years, U.S. industry has sold more in defense articles 
to the MOU countries than we have purchased from them. Continued 
application of these limitations results in ill will that 
redounds to the detriment of U.S. interests far in excess of any 
potential benefit to the U.S. industrial base. 

5. I find that none of the MOU countries discriminate against 
defense items produced in the United States to a greater degree 
than the United States discriminates against defense items 
produced in those countries. 
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Determination 

Under the authority of 10 U.S . C. 2534(d ) , I hereby determine 
that application of the limitation of 10 u.s.c 2534(a ) would 
impede the r eciprocal procurement of defense items under 
memoranda of understanding providing for reciprocal procurement 
of defense items. 

Waiver 

I hereby waive the limitation in 10 U.S.C 2534(a} with 
respect to the countries listed in paragraph 2 above . 

(b )(6) 

l(b )(6) I APR 7 1997 
Under Secretary of Defense 
(Acquisition and Technology) 

TOTAL P.03 
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26. Section 252.236-7006 is amended 
by revising the clause date to read "OAN 
1997)"; and by revising paragraph (c) to 
read as follows: 

252.236-7006 Cost limitation. 
• • * * * 

(c) Prices stated in offers for items subject 
to cost limitations shall include an 
appropriate apportionment of all costs, direct 
and indirect, overhead, and profit. 

• • * * * 
252.239-7007 (Amended). 

27. Section 252.239-7007 is amended 
by revising the clause date to read "OAN 
1997)"; and in paragraph (d)(1) by 
removing the word "certified". 

252.247-7001 (Amended). 

28. Section 252.247-7001 is amended 
by revising the clause date to read "OAN 
1997)"; and in paragraph (g) by 
removing the word "certification" and 
inserting the word "statement" in its 
place. 
(FR Doc. 97-1036 Filed 1-16-97; 8:45am) 
BILLING CODE 5000-04-M 

48 CFR Part 225 

(DFARS Case 96-0030) 

Defense Federal Acquisition 
Regulation Supplement; Metalworking 
Machinery-Trade Agreements 

AGENCY: Department of Defense (DoD). 
ACTION: Final rule. 

SUMMARY: The Director of Defense 
Procurement has issued a final rule 
amending the Defense Federal 
Acquisition Regulation Supplement 
(DF ARS) to reflect the expiration of 
certain statutory restrictions on the 
acquisition of machine tools. 
EFFECTIVE DATE: January 17, 1997. 
FOR FURTHER INFORMATION CONTACT: 
Ms. Amy Williams, PDUSD (A&T) DP 
(DAR).IMD 3D139. 3062 Defense 
Pentagon, Washington, DC 20301-3062. 
Telephone (703) 602- 0131. Telefax 
(703) 602-0350. Please cite DFARS Case 
96-D030 in all correspondence related 
to this issue. 

SUPPLEMENTARY INFORMATION: 

A. Background 
10 U.S. C. 2534 (a)(4) (B) restricted the 

acquisition of non-domestic machine 
tools in certain Federal Supply Classes 
for metalworking machinery. This 
restriction ceased to be effective on 
October 1. 1996. On November 15, 1996 
(61 FR 58488). the DFARS was amended 
to remove language that implemented 
10 U.S.C. 2534(a)(4)(B). at 225.7004, 

252.225-7017, and 225.7040. This final 
rule makes a related amendment at 
DFARS 225.403-70. The rule removes 
the exception to application of the trade 
agreements acts for those machine tools 
for which acquisition was previously, 
but is no longer, restricted by tO U.S.C. 
2534(a)(4)(B). 

B. Regulatory Flexibility Act 
This final rule does not constitute a 

significant DF ARS revision within the 
meaning of FAR 1.501 and Public Law 
98-577 and publication for public 
comment is not required. However, 
comments from small entities 
concerning the affected DF ARS subpart 
will be considered in accordance with 5 
U.S. C. 610. Such comments should cite 
DFARS Case 96-D030 in 
cotTespondence. 

C. Paperwork Reduction Act 
The Paperwork Reduction Act does 

not apply because this final rule does 
not contain any information collection 
requirements that require approval by 
the Office of Management and Budget 
under 44 U.S.C. 3501, et seq. 

List of Subjects in 48 CFR Part 225 

Government procurement. 
Michele P. Peterson, 
Executive Editor, Defense Acquisition 
Regulations Council. 

Therefore, 48 CFR Part 225 is 
amended as follows: 

I. The authority citation for 48 CFR 
Part 225 continues to read as follows: 

AUTHORITY: 41 U.S.C. 421 and 48 CFR 
Chapter I. 

PART 225-FOREIGN ACQUISITION 

225.403-70 (Amended) 
2. Section 225.403-70 is amended by 

removing the entry "34 Metalworking 
machinery (except 3408, 3410- 3419, 
3426,3433, 3441-3443,3446,3448, 
3449, 3460, 3461)" and inserting in its 
place the entry "34 Metalworking 
machinery" . 

[FR Doc. 97 -I 040 Filed 1-6-97; 8:45am) 
BILLING CODE 5000-04-M 

48 CFR Part 225 

[DFARS Case 96-0319} 

Defense Federal Acquisition 
Regulation Supplement; Authority To 
Waive Foreign Purchase Restrictions 

AGENCY: Department of Defense (DoD). 
ACTION: Interim rule with request for 
comments. 

SUMMARY: The Director of Defense 
Procurement bas issued an interim rule 

amending the Defense Federal 
Acquisition Regulation Supplement 
(DF ARS) to implement Section 810 of 
the National Defense AuthorizationAct 
of Fiscal Year 1997 (Public Law 104-
201). Section 810 adds new authority to 
waive the restrictions on foreign 
purchases at 10 U.S. C. 2534. 
DATES: Effective date: january 17, 1997. 

Comment date: Comments on the 
interim rule should be submitted in 
writing to the address showq below on 
or before March 18, 1997, to be 
considered in the formulatio)'l of th¢ 
final rule. 
ADDRESSES: Interested partie~> should 
submit written comments to: Defense 
Acquisition Regulations Council, Attn: 
Ms. Amy Williams, PDUSD (A&T) IDP 
(DAR).IMD 3D139, 3062 Defense 
Pentagon, Washington, DC 20301-3062. 
Telefax number (703) 602-0350. Please 
cite DFARS Case 96-D319 in all 
correspondence related to this issue. 
FOR FURTHER INFORMATION CONTACT: 
Ms. Amy Williams, {703) 602-0131. 

SUPPLEMENTARY INFORMA TIO~: 

A. Background 

This interim rule implements Section 
810 of the National Defense 
Authorization Act for FiscaLYear 1997 
(Public Law 104-201). Section 810 adds 
new authority to waive the restrictions 
on foreign purchases at 10 U.S.C. 2534, 
applicable to buses. chemical weapons 
antidote, air circuit breakers, ball and 
roller bearings, totally enclosed lifeboat 
survival systems, and anchor and 
mooring chain, if application of the 
restrictions would impede the 
reciprocal procurement of defense items 
under a memorandum of understanding. 
However, this waiver authority will not 
be effective with regard to the additional 
restrictions on the acquisition of anchor 
and mooring chain, noncommercial ball 
and roller bearings, and totally enclosed 
lifeboat survival systems, contained in 
defense appropriations acts (and 
implemented at DFARS 225.7012, 
225.7019, and 225.7022, respectively). 

B. Regulatory Flexibility Act 
This interim rule is not expected to 

have a significant economic impac(on 
a substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act, 5 U.S.C. 601, et seq. , 
because there are no known small 
business manufacturers of buses, air 
circuit breakers, or the restricted 
chemical weapons antidote; acquisition 
of anchor and mooring chain, 
noncommercial ball and roller bearings, 
and totally enclosed lifeboat survival 
systems is presently restricted to 
domestic sources by defense 

JAN 31997 
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appropriations acts; and the restrictions 
of 10 U.S.C. 2534 do not apply to 
purchases of commercial items 
incorporating ball or roller bearings. An 
Initial Regulatoty Flexibility Analysis 
has, therefore. not been prepared. 
Comments are invited from small 
businesses and other interested parties. 
Comments from small entities 
concerning the affected DFARS subparts 
also will be considered in accordance 
with 5 U.S.C. 610. Such comments 
should be submitted separately and 
should cite DFARS Case 96-D319 in 
correspondence. 

C. Paperwork Reduction Act 

The Paperwork Reduction Act does 
not apply because this interim rule does 
not contain any information collection 
requirements that require approval by 
the Office of Management and Budget 
under 44 U.S. C. 3501, et seq. 

D. Determination to Issue an Interim 
Rule 

A determination has been made under 
the authority of the Secretary of Defense 
that urgent and compelling reasons exist 
to publish this interim rule prior to 
affording the public an opportunity to 
comment. This action is necessary to 
implement Section 810 of the National 
Defense Authorization Act for Fiscal 
Year 1997 (Public Law 104-201). 
Section 810 adds new authority to 
waive the restrictions on foreign 
purchases at 10 U.S.C. 2534, and was 
effective upon enactment on September 
23. 1996. Comments received in 
response to the publication of this 
interim rule will be considered in 
fmmulating the final rule. 

List of Subjects in 48 CFR Part 225 

Government procurement. 
Michele P. Peterson, 
Executive Editor, Defense Acquisition 
Regulations Council. 

Therefore, 48 CFR Part 225 is 
amended as follows: 

1. The authority citation for 48 CFR 
Part 225 continues to read as follows: 

Authority: 41 U.S.C. 421 and 48 CFR 
Chapter I . 

PART 225-fOREIGN ACQUISITION 

2. Section 225.7005 is amended by 
revising paragraph (a) (3) to read as 
follows: 

225.7005 Waiver of certain restrictions. 

* * * * * 
(a) * * * 
(3) Application of the restriction 

would impede cooperative programs 
entered into ber .. veen DoD and a foreign 
country or would impede the reciprocal 

procurement of defense items under a 
memorandum of understanding 
providing for reciprocal procurement of 
defense items under 225.872, and that 
country does not discriminate against 
defense items produced in the United 
States to a greater degree than the 
United States discriminates against 
defense items produced in that country. 

* * 
,. 

* * 
3. Section 225.7019-3 is amended by 

revising paragraph (a)(1)(iv) to read as 
follows: 

225.7019-3 Waiver. 

(a) * * * 
(1) * * * 
(iv) Application of the restriction 

would impede cooperative programs 
entered Into between DoD and a foreign 
country or would impede the reciprocal 
procurement of defense items under a 
memorandum of understanding 
providing for reciprocal procurement of 
defense items under 225.872, and that 
country does not discriminate against 
defense items produced in the United 
States to a greater degree than the 
United States discriminates against 
defense items produced in that country; 

* * * * * 
[FR Doc. 97-1038 Filed 1-16-97; 8:45am] 
BILLING CODE 500~ 

48 CFR Parts 225 and 252 

[DFARS Case 96-0021] 

Defense Federal Acquisition 
Regulation Supplement; Contingent 
Fees-Foreign Military Sales 

AGENCY: Department of Defense (DoD). 
ACTION: Interim rule with request for 
comments. 

SUMMARY: The Director of Defense 
Procurement has issued an interim rule 
amending the Defense Federal 
Acquisition Regulation Supplement 
(DFARS) to conform to changes adopted 
in the Federal Acquisition Regulation 
(FAR), pertaining to elimination of 
requirements for Government review of 
a prospective contractor's contingent fee 
arrangements. 
DATES: Effective date: January 17, 1997. 

Comment date: Comments on the 
interim rule should be submitted in 
writing to the address shown below on 
or before March 18. 1997, to be 
considered in the formulation of the 
final rule. 
ADDRESSES: Interested parties should 
submit written comments to: Defense 
Acquisition Regulations Council . Attn: 
Ms. Amy Williams, PDUSD (A&T) DP 
(DAR). IMD 3D139, 3062 Defense 

Pentagon, Washington. DC 2p301-~062. 
Telefax number (703) 602-0350. Please 
cite DFARS Case 96-D021 i~ all 
conespondence related to this issue. 
FOR FURTHER INFORMATION CONTACT: 
Ms. Amy Williams, (703) 60~-0131. 

SUPPLEMENTARY INFORMATION: 

A Background 

This interim rule amends OF ARS 
225.73,252.212-7001, and 252.225 .... 
7027 to conform to the FAR ievisiogs 
published as Item I of Feder~) 
Acquisition Circular 90- 40 (p1 FR 
39188,july 26, 1996), whichremoved 
requirements for prospective contractors 
to provide certain informatiqn to th~ 
Government regarding conti9gent fee 
arrangements. This interim rple makes 
the associated DF ARS chang~ relat¢d to 
contingent fees under contracts for 
foreign military sales. 

B. Regulatory Flexibility Act 

This interim rule is not expected to 
have a significant economic ~mpacton 
a substantial number of smal~ entities 
within the meaning of the R~gulatory 
Flexibility Act, 5 U.S. C. 601.•• et seq., 
because the rule removes require~nts 
for contracting officer review of 
contingent fee arrangements ~.tnder 
foreign military sales contraQts, but.does 
not change the policy pertait)ing to the 
allowability of contingent fe~s under 
these contracts. An Initial Regulatory 
Flexibility Analysis has, therefore, not 
been prepared. Comments are invited 
from small businesses and other 
interested parties. Cornmen~ from ~mall 
entities concerning the affect;ed DFARS 
subparts also will be conside'red in 
accordance with 5 U.S.C. 6](). Such 
comments should be submitted 
separately and should cite DFARS Case 
96-D021 in correspondence. 

C. Paperwork Reduction Aq 

The Paperwork Reduction ~ct does 
not apply because this inter$ rule (:loes 
not contain any information collection 
requirements that require approval by 
the Office of Management anp Budget 
under 44 U.S. C. 3501, et seq. 

D. Determination to Issue anilntertm 
Rme · 

A determination has been rnade under 
the authority or the Secretary of Defense 
that urgent and compelling reasons exist 
to publish this interim rule ptior to 
affording the public an oppo(tunity ~o 
comment. This interim rule donforn)s 
the DFARS to changes alread;o adopted 
in the FAR. Federal Acquisition Cir¢ular 
90-40 (FAR Case 93-009) eliplinatei:l 
the clause at FAR 52.203- 4, [ontingent 
Fee Representation and Agre~ment; the 



ACQUISITION ANO 
TECHNOLOGY 

DP(DAR) 

OFFICE OF THE UNDER SECRETARY OF DEFENSE 

3000 DEFENSE PENTAGON 
WASHINGTON DC 20301-3000 

January 17, 1997 

In reply refer to 
DFARS Case: 96-D319 
D. L. 97-006 

MEMORANDUM FORDIRECTORS OF DEFENSE AGENCIES 
DEPUTY FOR ACQUISITION AND BUSINESS MANAGEMENT, 

ASN (RD&A) /ABM 
DEPUTY ASSISTANT SECRETARY OF THE AIR FORCE 

(CONTRACTING), SAF/AQC 
DIRECTOR, PROCUREMENT POLICY, ASA(RD&A)/SARD-PP 
DEPUTY DIRECTOR (ACQUISITION), DEFENSE LOGISTI 

AGENCY 

SUBJECT: Authority to Waive Foreign Purchase Restrictions 

We have amended the Defense Federal Acquisition Regulati 
Supplement (DFARS) Subpart 225.70, to implement Section 810 o 
the National Defense Authorization Act for Fiscal Year 1997 
(Pub. L. 104-201). Section 810 adds new authority to waive the 
restrictions on foreign purchases at 10 U.S.C. 2534. 

The attached interim DFARS rule is effective immediately and 
will be included in a future Defense Acquisition Circular. 

~/_J 17 ~ 
rji'?a"nor ~ 

Director, Defense Procurement 

Attachment 

cc: DSMC, Ft. Belvoir 



DF ARS Case 96-D319 
Authority to Waive Foreign Purchase Restrictions 
Interim Rule 

PART 225--FOREIGN ACQUISffiON 

***** 

SUBPART 225. 70-AUTHORIZATION ACTS, APPROPRIATIONS ACTS, AND OTfttR 
STATUTORY RESTRICTIONS ON FOREIGN PURCW,.SES [ACQUISITION] . 

***** 

225.7005 Waiver of certain restrictions. 
Where provided for elsewhere in this subpart, the restrictions on certain foreign purchases 

under 10 U.S.C. 2534 may be waived as follows: 

(a) The head of the contracting activity may waive the restriction on a case-by-case basis 
upon execution of a determination and findings that any of the following applies: 

(I) The restriction would cause unreasonable delays. 

(2) United States producers of the item would not be jeopardized by competition from a 
foreign country, and that country does not discriminate against defense items produced 
in the United States to a greater degree than the United States discriminates against 
defense items produced in that country. 

(3) Application of the restriction would impede cooperative programs entered into 
between DoD and a foreign country [or would impede the reciprocal procurement 
of defense items under a memorandum of understanding providing for reciprocal 
procurement of defense items under 225.872], and that country does not 
discriminate against defense items produced in the United States to a greater degree 
than the United States discriminates against defense items produced in that country. 

(4) Satisfactory quality items manufactured in the United States or Canada are not 
available. 

(5) Application of the restriction would result in the existence of only one source for the 
item in the United States or Canada. 

(6) Application of the restriction is not in the national security interests of the United 
States. 

(7) Application of the restriction would adversely affect a U.S. company. 

(b) The restriction is waived when it would cause unreasonable costs. The cost of the iten'! 
of U.S. or Canadian origin is unreasonable if it exceeds 150 percent of the offered 
price, inclusive of duty, of items which are not of U.S. or Canadian origin. 

***** 
225.7019 Restrictions on baU and roUer bearings. 



***** 

225.7019-3 Waiver. 

***** 

(a)(l)(iv) Application ofthe restriction would impede cooperative programs entered into 
between DoD and a foreign country [or would impede the reciprocal procurement 
of defense items under a memorandum of understanding providing for recip,rocal 

* * * * * 

procurement of defense items under 225.872], and that country does not , 
discriminate against defense items produced in the United States to a greater degree 
than the United States discriminates against defense items produced in that country; 
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(1) In consultation with the Secretary of the Treasury, an 
examination of the appropriate definition and treatment of com
pensation, including deferred compensation. 

(2) An examination of the appropriate defini~ion of senior 
executive positions and any other positions that should be cov
ered under the cost allowability policy. 

(3) An examination of how to apply the cost allowability 
policy to individual contracts and aggregations . of contracts 
within a corporation. 

(4) Any other matter related to the cost allowability of exec
utive compensation that the Administrator consickrs appro
priate. 
(e) LEGISLA.TNE PROPOSAL-Not later than March 1, 1997, tlu 

President shall submit to Congress a legislative proposql incorporat
ing the conclusions reached by the review conducted u~r sub
section (d) and establishing a statutory Government standard on the • 
cost allowability of executive compensation. 

I SEC. 810. EXCEPTION TO PROHIBITION ON PROCUREMENT OF FOR· 

\ 

EIGN GOODS. 
Section 25341dX3J of title 10, Unit.d States Cock, is amended 

by inserting •or would impede the reciprocal procuremi.nt of defense 
items under a memorandum of understanding providing for recip-

1 

rocal procurement of defense items that is entered into under section 
2531 of this title," after •a foreign country, •. 

Subtitle B--.:other Matters 

SEC. Ul. PROHIBITION ON RELEASE OF CONTRACTOR PROPOSALS 
UNDER FREEDOM OF INFORMATION ACT. 

(a) ARMED SERVICES ACQUJSITIONS.-Section 2305 of title 10, 
United States Code, is amended by adding at the end the following 
new subsection: · 

•(g) PROHIBITION ON RELEASE OF CONTRACTOR PRQ,POSALS.---{1) 
Ercept as provickd in paragraph (2), a proposal in the pos~ession 
or control of the Department of Defense may not be m4de available 
to any person under section 552 of title 5. 

•(2) Paragraph (1) does not apply to any proposal that is ut 
forth or incorporated by reference in a contract entered ~nto between 
the Department and the contractor that submitted the p1;oposal. 

·raJ In this subsection, the term 'proposal' means any prQposal, 
including a technical, management, or cost proposal, ~ubmitted by 
a contractor in response to the requirements of a solicitation for a 
competitive proposal. •. 

(b) CIVlUAN AGENCY ACQUJSI770NS.--Section 
ercl Property and Administrative Service8 Act 
253b) is amended by adding at the end the rour.owrnR 
section: 

•(m) PROlnBlTION ON RELEASE OF CONTRACTOR PR1DPlJSALS. 
(1) Except as provickd in paragraph (2), a proposal 
sion or control of an executive agency may not be 
to any person under section 552 of title 5, United States 
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(li) A contract that Ia entered Into by a contractor on behalf of tbe 
Department of Defense for the purpose of providing such an Item to another 
contxact.or aa Government-furnlahed equipment. 

(B) In any ease In which a contract for items described In subsection (a)(4) 
Includes the procurement of more than one Federal Supply Clus of machine toola 
or machine tools and acceBBOries, each supply claas shall be evaluated &eparately for 
purposes of determining whether the limitation In subsection (a) applies. 

(C) Subsection (a)(4) and thla paragraph aha1l eeaae to be declive on Oetober 1, 
1996. 

(3) Ball bearlnp and roller bearinp.-Su~n (a)(5) and thla paragraph 
Bhall ~~~e Ol~ber 1, ¥-t~ :2.0"!.)-[) U) L . ..~./- ·~ ~ fl__,...,..., ,~!'$'~ 

(d) W'alver a ty.-The tary of,Jrefen&e may waive the limitation In aubeec-
tion (a) with respect to the procurement of an Item llated in tlult subsection if tbe 
Secretary determines that any of the following apply: 

(1) Application of the limitation would caUBe unreasonable ea.ta or delaya to be 
Incurred. 

(2) United States producer& of the item would not be jeopardized by competition 
from a foreign country, and that country does not di.&criminate against defense 
Items produced in the United States to a grester degree than the United Statea 
diacriminates against de!enae Items produced in that country. 

(3) Application of the limitation would impede cooperative prograDlll entered into 
·\·•·.··. be. tween the Department of De!en&e and a foreign country, and that country doea 

not discriminate against defense Items produced in the United States to a greater 
degree than the United States discriminates against defen&e items produced in that 

Lcountry. 
(4) Satisfactory quality ltema manufactured by an entity that Ia part of the 

national technology and induatrial base (aa de.dned In &eetion 2491(1) of thla title) 
are not available. 

(5) Application of the limitation would result In the existence of only one IOIII'Ile 

for the item that ia an entity that ia part of the national teclmology and induslrial 
base (aa defined in aectlon 2491(1) of thla title). 

(6) The procurement Ia for an amount leaa than the llimplifted aequisltion 
threshold and simplified purchase procedures are being ueed. 

(7) Application of the limitation Ia not In the national eecmity Interests of the 
United States. 

(8) Application of the limitation would adversely atrect a United States compuJY. 

(e) Sonobuoya.-
(1) Limltatlon.-The Secretary of Defense may not procure a aonobuoy manu

factured In a foreign country if United States ftnns that manur.eture aonobuoya are 
not permitted to compete on an equal basia with foreign manufacturing ftrms for 
the aale of aonobuoys in that foreign country. 

(2) Waiver authority.-The Secretary may waive the limit.ltion In pa.ragraph (1) 
with respect to a particular procurement of sonobuoys if the Secretary detenninea 
that such procurement ia in the national security interests ol the United States. 

(3) Definltion.-In thla subsection, the term "United States finn" bas the 
meaning given such term in section 2632(d)(1) of t.bia title. 

(f) Principle of eonlfnld.lon with future lawa.-A provlsl011 of law may not be 
construed aa modifying or superseding the provisions of thla sectian, or aa requiring 
funds to be limited, or made available, by the Secretary of I>eh&e to a particular 
domestic source by contract, unleaa that proviaion or law-

(1) specifically refers to t.bia aeetion; 
(2) specifically .Btate8 that sueh proviaion ot law lll<lditls or supersedes the 

provisions of thia section; and 
(3) specifically Identifies the particular domestic source imol'fed and states that 

the contract to be awarded plll'81Wit to auch provision of law ill being awarded iD 
contravention of t.bia section. 

678 
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FEDERAL SUPPLY 
CLASSIF1CATION (FSC) 

3415 
3416 
3417 
3418 
3419 
3426 
3433 

3438 
3441 

NAME 

Grinding machines 
Lathes 
Milling machines 
Planers and shapers 
Miscellaneous machine tools 
Metal finishing equipment 
Gas welding, heat cutting, and metalizing 

equipment 
Miscellaneous welding equipment 
Bending and fonning machines 

3442 
3443 

Hydraulic and pneumatic presses, power driven 
Mechanical presses, power driven 

3445 
3446 
3448 
3449 

3460 
3461 

Punching and shearing machines 
Forging machinery, and hammers 
Riveting machines 
Miscellaneous secondary metal fonning and 

cutting machines 
Machine tool accessories 
Accessories for secondary metalworking 

machinery 

(b) Machine tool accessories classified under FSC 3460 or 3461 are not components under 
225.7004-5. Where a solicitation for machine tools includes machine tool accessories, 
known machine tool accessories which are not separate line items in the provision at 
252.225-7040, Machine Tool List Identify accessories which are separate line items in the 
schedule. The contracting at,'tivity must exercise judgment in detennining whether an item 
is an accessory or a component. This detennination should be based on the use of the item 
in the machine tool being purchased. 

(c) Valves restricted under this section are those powered and non-powered valves listed in 
Federal supply classes 4810 (valves, powered) and 4820 (valves, non-powered) used in 
piping for naval surface ships and submarines. 

225.7004-3 Exception. 
Thi~ restriction does not apply if the acqui~ition is below the simplified acquisition thresho1d. 

225.7004-4 Waiver. 

(a) The head of the contracting activity may waive the restriction on a case-by-case basis 
upon execution of a determination and fmdings that any of the following applies: 

(I) The restriction would cause unreasonable delays. 

225.70-6 DAC 91-7 
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(2) United States producers of the item would not be jeopardized by competition from a 
foreign country, and that country does not discriminate against defense items 
produced in the United States to a greater degree than the United States discriminates 
against defense items produced in that country. 

-
, (3) Application of the restriction would impede cooperative programs entered into 

l 
between DoD and a foreign country, and that country does not discriminate ag~inst 
defense items produced in the United States to a greater degree than the United·.·· St~tes 
discriminates against defense items produced in that country. •· 

) Satisfactory quality items manufactured in the United States or Canada are not 
available. 

(5) Application of the restriction would result in the existence of only one source for the 
item in the United States or Canada. 

(6) Application of the restriction is not in the national security interests of the United 
States. 

(7) Application of the restriction would adversely affect a U.S. company. 

(b) The restriction is waived when it would cause unreasonable costs. The cost ot the item 
of U.S. or Canadian origin is unreasonable if it exceeds 150 percent of the offered 
price, inclusive of duty, of items which are not of U.S. or Canadian origin. 

225.7004-5 U.S. or Canadian origin. 

(a) A valve or machine tool shall be considered to be of U.S. or Canadian origin if

( I) It is manufactured in the United States or Canada; and 

(2) The cost of its components manufactured in the United States or Ca11ada exceeds 50 
percent of the cost of all its components. 

(b) The cost of components shall include transportation costs to the place of incorporation into 
the end product and duty (whether or not a duty-free certificate may be issued). 

225.7004-6 Contract clauses. 

(a) Unless an exception applies or a waiver has been granted, use the clause at 252.225-7017, 
Preference for United States and Canadian Valves and Machine Tools, in all solicitations 
and contracts for valves and machine tools. 

(b) Consider using the clause at 252.225-7001, Buy American Act and Balance of 
Payments Progran1, and, if applicable, the clause at 252.225-7007, Trade Agreements Act, 
whenever an exception or waiver is anticipated. Where these clauses are used, state inthe 
solicitation that offers which do not conform to the restrictions of the more restrictive 
clause will only be considered if an exception applies or a waiver is granted. 

(c) Use the provision at 252.225-7040, Machine Tool List, in all solicitations for machine 
tools which contain the clause at 252.225-7017, except where-

----------------
DAC 91-9 225.70-7 
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225.7018-2 Waiver. 
The restriction in 225.7018-1 may be waived on a case-by-case basis where the Secretary of the 
Military Department or the Under Secretary of Defense (Acquisition & Technology) certifies to the 
Committees on Appropriations of the House and Senate that-

( a) Adequate domestic supplies are not available to meet requirements on a timely basis; and 

(b) The acquisition must be made in order to acquire capability for national security purposes. 

225.7018-3 Contract clause. 
Use the clause at 252.225-7033, Resniction on Acquisition of Four Ton Dolly Jacks, in solicitations 
and contracts that use fiscal year 1993 funds for the acquisition of four ton dolly jacks. 

225.7019 Restriction on anti friction bearings. 

225.7019-1 Restriction. 
In accordance with 10 U.S.C. 2534, through fiscal year 1995, do not acquire antifriction bearings or 
bearing components which are not manufactured in the United States or Canada. 

225.7019-2 Exceptions. 
The restriction in 225.7019-1 does not apply to-

(a) Acquisitions below the simplified acquisition threshold; 

(b) Purchases of commercial items incorporating antifriction bearings; 

(c) Miniature and instrument ball bearings restricted under 225.71; 

(d) Items acquired overseas for use overseas; or 

(e) Antifriction bearings or bearing components or items containing bearings for use in a 
cooperative or co-production project under an international agreement. 

225.7019-3 Waiver. 
The head of the contracting activity may waive the restriction in 225.7019-1-

(a) Upon execution of a detennination and findings that-

(1) No domestic (U.S. or Canadian) bearing manufacturer meets the requirement; 

(2) It is not in the best interests of the United States to qualify a domestic bearing to 
replace a qualified nondomestic bearing. This detennination must be based on a 
finding that the qualification of a domestically manufactured bearing would cause 
unreasonable costs or delay. A finding that a cost is unreasonable should take into 
consideration DoD policy to assist the domestic industrial mobilization base. 
Contracts should be awarded to domestic bearing manufacturers to increase their 
capability to reinvest and become more competitive; 

(3) United States producers of the item would not be jeopardized by competition from a 
foreign country, and that country does not discriminate against defense items 
produced in the United States to a greater degree than the United States discriminates 
against defense items produced in that country; 

225.70-16 DAC:91-9 
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(4) Application of the restriction would impede cooperative programs entered into 
between DoD and a foreign country, and that country does not discriminate against 
defense items produced in the United States to a greater degree than the United 
States discriminates against defense items produced in that country; 

(5) Application of the restriction would result in the existence of cnly one source for the 
item in the United States or Canada; , 

(6) Application of the restriction is not in the national security interests of the United 
States; or 

(7) Application of the restriction would adversely affect a U.S. company. 

(b) For multiyear contracts or contracts exceeding 12 months, only if-

( 1) The head of the contracting activity executes a determination and findings in 
accordance with paragraph (a) of this subsection; 

(2) The contractor submits a written plan for transitioning from the use of nondomestic to 
domestically manufactured bearings; 

(3) The plan-

(i) States whether a domestically manufactured bearing can be qualified, at a 
reasonable cost, for use during the course of the contract period; 

(ii) Identifies any bearings that are not domestically manufactured, their application, and 
source of supply; and 

(iii) Describes, including cost and timetable, the transition to a domestically 
manufactured bearing. (The timetable for the transition should nonnally take. no 
longer than 24 months from the date the waiver is granted); and 

(4) The contracting officer accepts the plan and incorporates it in the contract. 

225.7019-4 Contract clause. 
Use the clause at 252.225-7016, Restriction on Acquisition of Antifriction Bearings, in all solicitations 
and contracts, unless--

(a) An exception applies or a waiver has been granted; or 

(b) The contracting officer knows that the items being acquired do not contain antifriction 
bearings. 

225.7020 Restriction on coal and petroleum pitch carbon fiber. 

225.7020-1 Restriction. 

(a) Section 8040A ofPub. L. 102-172, and section 9040A of Pub. L. 102-396, require the 
Secretary of Defense to take such action as necessary to ensure by fiscal year 1994 that 
minimum of75 percent of the annual DoD requirements for coal and petroleum pitch 
carbon fibers is acquired from domestic sources. 

DAC 91 -9 225.70-17 
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(1) COMPONENTS FOR NAVAL VESSELS.-Subsection (a) does 
not apply to a procurement of spare or repair parts needed to 
support components for naval vessels produced or manufac· 
tured outside the United States. 

(2) VALVES AND MACHINE TOOLS.-{A) Contracts to which 
subsection (a) applies include the following contracts for the 
procurement of 1tems described in paragraph ( 4) of such sub-
section: 

(i) A contract for procurement of such an item for use 
in property under the control of the Department of De· 
fense, including any Government-owned, contractor.oper
ated facility. 

(ii) A contract that is entered into by a contractor on 
behalf of the Department of Defense for the purpose of pro· 
viding such an Item to another contractor as Government
furnished equipment. 
(B) In any case in which a contract for items described in 

· subsection (aX4) includes the procurement of more than one 
Federal Supply Class of machine tools or machine tools and ac
cessories, each supply class shall be evaluated separately for 
purposes of detennining whether the limitation in subsection 
(a) apylies. 

(C) Subsection (a)(4) and this paragraph shall cease to be 
effective on October 1, 1996. 

(3) BALL .BEARINGS AND ROLLER BEARINGS.-Subsection 
(a)(5) and this paragraph shall cease to be effective on October 
1, 2000. 

(4) VESSEL • PROPELLERS._gubsection . (a)(3)(A)(ili) .and this 
para.gre.plj shall• cease to bf! efl'e~i-y~ Ofl. F~bnt~ .10, · 1~98. 
(d} \VAl'lER· A.~O~UTY.-Th~ .Secfetal'Y .of .J)efense may waive 

th. ·.• ... ·.· .... l ·l···w·· .. ·.· ... · ... ··.· .. . · .... • .. ·.ta .. ·.· .... ·.· ... •.t .... •· ... i·o··· .·n···.··· .. •·· .. in. s.··.u ... .. ·.b····.· .. •secti ...... ·· .. •· .... ·.•·· ... •.· .. · .. •· .. ·.• .. o .. •·. n.·.··•·. (·a·)·· ·· ·wt······ ·th .. ·.· .. ...... .. re.• .. •.• s(!ee:t .... •• ···•·•·•.··•.··· .. ·tA:J···· ···th········e ··· P.•· ... ·•• :rocure···.•• .· •.•• · .· ·.•.· m ... · .. . e.• nt of an ltem ·listed in . that aub~teetlon if the Beeretary determ.inea that 
qy. of t~ f'()llowillB aJ)ply: 

<.•·.· ·.1 ·)·· · ·.·· ·.A··.·.·.P ... ·. P .. · ... l• ... ica.•· ... · ... t ..... ~.·.o· ···.· ... n. ... ·.o·•.· · .. f.·.·•.··.·.·.th···.·.·.·.·.•.·.· ·e······.··.··.l·mu··.···.·.·.•··.· .. •· .. ta.· .. · •• .· tio.·.•.n .... · wo·u.l ...... ·. < d e&.\UJ• .. ·· ... ··un·· .· re.• .· . as. ·· 1!10• ·. •• nable coats or delays to be incurred. 
.... •<2> {1nited · Sts.tes . prod~ce.-s . oftheit«tm · wou1d n~t be jeop. 

ardj.;,:ed. by C()mpetiti<m from a fo:reign coUiltr:f, and< th~~ coun
ti:y<dQes not djscriJllinate agai11~t defense ite~ll pt'Oduoedin the 
United ~tate11 · to ll greater de~ than the .United • States dis .. 
Cfimin.atesllgaJ.nst defense ltetrUI< produced ill. ~at col.lXltry. 

(3} Applicaticm. Qf the limita~u>n • woUld ii1lp4!~e Ct)Qperative 
pr()gram.s • enterec:l into b~tweetl t.he Oepartment of pe~ense and 
a . foreiJl1 col..lll~· ~r would <itllped~ til~ reciproca,tp~ment 
of. defense items under a . memorandutn, of u.nderstaJJ.dlng prn
•.Viding for reciProcal p~ment ()f def~nse ite~ ·that · is • en• 
tered . itlto under section 21)31 · Q( this title, .• and . that country 
cl~~ .....• ll<>t. cl~!!!lmm~te ... t~~~ .4~~'~-!! ..•... ~t.Etms· •P~9~ . ~· • ·•tP.e. 
U 1llted . Sts.tes .. to a ~ater d~~< tfiin.. <tJ'le • United States diS.. 
criminates . against defense· ite~s prod,u~ il). that . country. 

~ ····•<4> ~t.~~~~'~.wr.v . qQflj.t.y~tt.~m~~ ~m•alg~ _b:r ... ~· ~n~tY 
that is part of the national ·· tecbnqlogy and industrial base (as 
defined in section 2491(1) of this title) are not available. 

(5) Application of the limitation would result in the exist
ence of only one source for the item that ia an entity that is 
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part of the national technology and industrial base (as defined 
m section 2491( 1) of this title). r- (6) The procurement is for an amount less than the aim:! 

\ plified acquisition threshold and simplified purchase proce- \ 
~___ dures are being used. 

(7) Application of the limitation is not in the national secu
rity interests of the United States. 

(8) Application of the limitation would adversely affect a 
United States company. · 
(e) SONOBUOYS.-

(1) LIMITATION.-The Secretary of Defense may not P.ro: 
cure a sonobuoy manufactured in a foreign country if Umted 
States finns that manufacture sonobuoys are not permitted to 
compete on an equal basis with foreign manufacturing finns 
for the sale of sonobuoys in that foreign country. 

(2) WAIVER AUTHORITY.-The Secretary may waive the lim
itation in paragraph ( 1) with respect to a particular procure
ment of sonobuoys if the Secretary detennines that such pro
curement is in the national security interests of the Umted 
States. 

(3J . DEFINITION.-Jn this subsection, the tenn "United 
States •. rum." . •has· .• the · maan.ing given such tenn in section 
2532(d>fU of this t;.tle~ 
(fJ PRINCIPLe OF 00NST1l{JOJ.'ION WITH FuTuRE LA ws.-A provi

sion oflaw Jllay not be construed as modifYing or superseding the 
provisions of ~his tte¢tion,, • or • as <req\litfnl J\uids • to . be limited, or 
made available, ]jy • the Secre~ of I)efeP.$8< to a p&l'ticular domes· 
tic • source by colltl'att~ unlesE~ ~bat proVi!ion of law-

(1) specifically refers to this<section; 
(2) speclfic;ally states .that such pmvision of law modifies or 

supe~des. ··f;be.·.RtQvtsion«J oftm~ •. secti()t).••.a.D.d 
(8)<$P!Clfic:allyld~ntitlea ~< pJQ:ti~bJ~•< dQrn•stlc ao\U'Ce in

volved and states that • the eontra.et to ·be·• awarded pursuant to 
such prc:rvisiol'l of law is. t>eing awarded in contravention of this 
section. 
(g) lN.APPLJCABitlTY TO CONTRACTS UNDER SIMPLIFIED ACQUISI

TIO!( 7J:'HRESHOLD.--(1) This sectiori does not apply to a contract or 
s~pt ·for an amount . that. does not exceed the simplified ac
quisition t'bret~hold. 

(2) P~tgraph (1) doe& n.ot <apply to contracts for items de. 
scribed . in . subsection •. (a)(5) (relatmg to ball bearin~ and roller 
bearings), not\VitilBtandiJ.lg< seaion 33 of the Office of Federal Pro
curement Poli~y Act: (41 U~S.C .• 21J). 

(b) ~MENTATION OF . NAJIALV'ESst1L COMPONENT LIMJTA
TION; ....... In ·implementing · <stlbsectioll {a)(3)(B), the Secretary of De
fense-

t1).:mBY: not uu. con.tract. clauses .... or ... c.rtificationa.; ... and., 
(2) shill use management and oversight techniques that 

achieve . the objective of the subsection without imposing a sig
ruficMt~ management burden . on "the- Govcel"'lDleJlt of the ·COn~ 
tractor involved. 

(Added u §2-400 P.L. 97-296, §1(29XA), Oct. 12, 1982 96 Stat. 1294; amended P.L. 100..180 
§§ 124<a~ (b)(l), 824<a~ Dec. 4, 1987, 101 Stat. 1042, 11Sf; traD.I!erred, redesignated I 2602, ~ 
amendea P.L. 100-a7u § 3<bXl), July 1988, 102 Stat. 866; rede.ipated § 2507 ana llllleDdecl 
P.L. 100-466, §§821CbXlXA>, 8~, Sept. 29, 1988, 102 Stat. 2014, 2017; ameoded P.L. 101-610, 

·• 
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11885(e), 148Jt HOY. S, 1990, 104 Stat. 1614, 1882; P.L~l02-l:•J\8U;t: 836, Dec. 8, 1991.r.l015 
8l.t. 1-"., .. 1448; ~eli ted §2~ Mel unenaed Y.L. 1 1, 833(a) 105~38), 
4I02t!t 4SI? 1Cb)(~). Oct. C: 188! 108 Sta,. t~ 2461, 2501{2EI6ilr.ti ; f.L. 103--1M, 1904<d), 
Nov. w 1 1993, 10'1 Stat. 1728j, Y.L. 103-337, trs14, Oct. &, ~1 oa Stat. ~1117; Ji.L 1b3-8&&"" 
14102<,!11 Oct. 13L.l994, 108 ~tat. 8341; P.L. 1o+,;106"'JI~ l&Oa{a)(80l..~,_J!•b. 10, 1996, llu 
Stat. 3w, 512; P. 104-201, §§810, 1074(a)(l4), Sept. ""• 1wo, 110 Stat. 2ow, 26t59.) 

§ 2535. Defense Industrial Reserve 
(a) DECLARATION OF PuRPosE AND POLICY.-It is the intent ot" 

Congress ( 1) to provide a comprehensive and continuous program 
for the future safety and for the defense of the United States by 
providing adequate measures whereby an essential nucleus of Gov
ernment-owned industrial plants and an industrial reserve of ma
chine tools and other industrial manufacturing equipment may be 
assured for immediate use to suppl~ the needs of the Armed Forces 
in time of national emergency or m anticipation thereof; (2) that 
such Governme.nt-own~d plants and such reserve shall not exceed 
i.It J'l1J.ll'lber . or kind the minimum. ~uiremeJ'lts for immediate use 

in. •·•· .. ti·m···.·· e. • • ... of .. •. •.i. tional. ·· • ·· e. m.·······e· rgen····· c. y. ' ... an ..•. ·•• .. d.·•. ··•.···t·ha·· ·••.t. •~ ..•. 2lll ... ·.· •• ·· .rx.< .. : s .. · •.P..••·•.c. h. ite. . m .. s .. w. hi. · ch shall become excess to . such require:rnents sh.all be disposed of aa expedi-
ti.ouly · u possible; (3) that to the <n\Qjm.um e:xt;ent practicable, re
li···ance will be placed <UJ>Oil private industry fgt support • of defense 
pro<Juction; and ·(4) that< ~chine tools< 2lll<l other i.nCiustrial .rnanu-

fa···· ct ..•.•..•. u.rin .. • •.•·. g. •.· eq• .... . ... . ·.ui·p· m. •.··.•·•. •.en. t .. •·• m ... ·•.·.a. y.•·. b .. ·. e ·.· ··•• .. h. •.•. e. ··l·d· • ·•. in .. •· ·•. p·}·an· .•.·•. t. <. e. q.· .. UI. "t.p·. m. •·•. e .. n. •. t ... •.·. ·. p. •••.•Cl!·cka· .··. · ••• · • · •.~.~s or in a geneml reserve< to maintain a high state< of . readiness for pro-
duction • of eritic8.l . .items of defense materiel, to provide . production 
capacity ·not available in private ln.dustey for defense materiel, or 
to aas~st private< indu~tey in time QfJ'latiQllal disaster~ 

(b) · POWERS .·.AND• DIJ'riES OF ·TH:E SECRETARY OF DEFENSE.-{ 1) 
To execute the policy set forth • in tlus section, the Secretary is au
tborir.ed and<di~d •·tQ---. 

(A) determine which industrial plants and installations 
(including machine tools and other industrial manufacturing 
equipment)· should become a part of the defense industrial re
serve; 

(B) designate what excess industrial property shall be dis
posed of; 

(C) establish general policies and provide for the transpor
tation, handling, care, stora.p, protection, maintenance, repair, 
rebuilding, utilization, recording, leasing and security of such 
property; 

(D) direct the transfer without reimbursement of such 
property ~ other Government agencies with the consent of 
such agenc1es; 

(E) direct the leasing of any of such property to designated 
lessees; 

(F) ··authorize .. the. •disposition .. ·in .• accordance· With · • existing 
law ~f ~Y of su~ property when in the · opi.niQn of the . Sec
rene.··· . ~ <SUch property is .DO _longer n~ed ,.b;y , tb~ __ ;Q.~~!!!f:tJ)tOf 

1ense; and 
(G) notwithstanding title n of the Federal Property and 

Administrative .. _Se:rvices-Act of_1949j40 .U~S.C. 4lJl ~t ~q.) and 
any other provision of law, authorize the transfer iO .· a. non~ 
profit educational institution or training school, on a non
reimbursable baais, of any such property already in the posses
sion of such institution or school whenever the program pro-
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posed by such lnatltution or aehool for the use or •uch pl"'perty ,, : 
!1 tn the pubUe lntere1t. · 
(2)(A) The Secretary of a military department to which equip. ,~ 

ment or other property is transferred from the Defense Industrial 
Reserve shall reimburse appropriations available for the purposes 
of the Defense Industrial Reserve for the full cost (including direct 
and indirect costs) of-

(i) storage of such property; 
(ii) repair and maintenance of such property; and 
(iii) overhead allocated to such property. 

(B) The Secretary of Defense shall prescribe regulations estab
lishing general policies and fee schedules for reimbursements 
under subparagraJ>h (A). 

(c) DEFJl'liTIONS.-ln. this section: 
(l) Tlle tetrn ~ecretary-" lne8Jls Secretary of Defe~. 
(2). •.. The tellll ... "Defense •lnd11striaJ •. Reserve" ~eans f,A) • a 

general reserve of in,d\lStrial ~ufacturing equip~ent, includ
ing :m~chine> t()Ols, selected by . th~ S~cl"etary of>Defense for ·.re-
tention ,-gr national defe11S~ or for ot}ter etnergency • use~ ·(B) 
tbos~ iudu~trial pl;ants and iilsUl}la,tions held by and .t~nd~l" . the 
contl'()l of th~ Departrnetit Qf Def~nse in a;ctive or inactive ~ta
tll$, inclurjin~ (;overnment-()wnediGovennllent-opera.ted > p11Ults 
and installa;tions !lt\d (;overnment--o\\'JledJCOntractor-()perated 
PlB.Ilts at)d insta1JatiOlUI w~cb. are l"e~ned for use in tlleir en
t~ty. or in Part, for produ%lon of military • weapons . systems, 
m~niti~1lS• c~l'llponents, ()r suppli~; (C) . those illd11strial plants 
and .. installf.ltion.~ utui~r the ~ntrol of Pte Secret~ . wh.fch . are 
not required •. for tQ.e .· im.trtetljate nee~ of . &llY department • or 
agen<;y of~~~ Gover:nment and whicij should be sold., leased, ·or 
otherwis~ diiJposed ()£ 

(S) •·• Th.e •. t;enn <"pl&nt .eq\Upment .• Paeka,ge" ~~s a com
plern.en.t <of a.c~ive • and .. idl~ . tn.~chine tools and. oth~r industrial 
tn.anUfacturing equip~ent ~~ld ~Y Pd un~er the control of the 
J)epartnJ.ent of D~fense • an~ • approved • by • th~ Sec~taey for re
±elltion. to produce Particntl~ defell8e> lllateriel or defense sup-
porting items a:t. a specific level of output. in 1ne event of emer-
gency. . . . . 

(Added P.L, 1()2 .a4, § 4235, Oct. 23, 1992, 106 Stat. ~[f.nlJtlfel'l'ed &om ~ona 2, 3, and 
4 of Defense Indutri~ ae..rve Act (ti<J t).s,c, . ..,~ . et. ~.); AAl~ed P.L; lOa-.36, §201(eX8), 
May 81;1998,107 Stal98;P"L; 1034a7,<§379(1a), Oct.&, 1994,108 Stat. 2'73~7.) 

§2538. Award of certain contracts to entities controlled by 
_ . a trorei~ goveQJJI)ent: PJ!'Olti~itlon 

(a)• •IN •· G~Ji$1tAL. ·•· ·· · · · \t\• . I>epa.rtment.of.J)efense •C(Jntract··gr ·Depart
ment • of • ~nergy . COiltract t,Ulder . f.l national . s~ri~Y . ~1"0@8Jn. tna.Y 
not be award~d to a.11 . ~J)tlty Ct>I1tt"Olled by a foreign. governm,ent if 
it~it-"Uecesslll'Y · ··fOr· ·· that··· entity toc·.·be····· givenaeeess·· to··· iftfo!"l''Ultion·'in· 
a proscribed category of information in order to perfonn the con
tract. 

-(b) 'WAivER- A\l'FHORI'FY~~l-) ··· The · Secretary- eoncemed -may 
waive the application of subsection (a) to a contract award if-

(A) the Secretary concerned detennines that the waiver is 
essential to the national security interests of the United 
States; or 



194 

(1) In con.aultation with tM Secretary of tM Ttea.su?~ an 
uamination··· . of tlu appr. opriate definition ani! treatment of co·· .. • m· 
pensation, includi"8 tkferred compensation. ; 

(2) An ~tnination of tlu appropriate tkfinitio# of sJnior 
~cutive position..······.··· and an)' otlur position.a that shoi/!Jd be!cou· 
ered under t/u cost allowability policy. • , ·. 

(3) An .. uamina.tion of how to apply t/u cost a1lowabilio 
policy to individual contract. and aggregation.. of contl[actl 
within a corporation. . ·· , 

(4) Any other matter related to tlu cost allowability of tztc. 
utive compe1l,S.ation · that tM Administrator COMi4rs appro-
pritJte. ... . .. .. .. .. ... .... . 
(e) LEGISLATIVE PROP<JSAL.-Not kJter than March 1,1 1997, the 

President shall•ubmit to Congress a legislat£ve proposal incor]>Qrat· 
i"8 the conclusion.a rtacMd by tM review conducted U,nder ,,,_ 
Mction (d) and ~stablishing a statutory Government atandbrd o~ the • 
co•t allowabilio of eucutive. compeMation. ' , 
SEC. BlO. EXCEPTION 10 PROHIBITION ON PROCVREMENr OF roR· EJGN G<'JODS. . ' . 

&ction 2534(d)(3) of title 10, United States Code, is amerukd 
by inserti"8 •or· ··wo······•.••. uldtm ... P• . • •. e. de tM reciprocal procure.ment·:·o·r>f defonM 
Ueml under a memorandum of understandi"8 providing for recip-
rocal procurement of defe~ item~ that is enured into under section 
2531 of this titlt,• a/Ur *a foreign coun.ll)',•. I · 

Subtitle B-:other Matters 
SEC. az. PROHIBl'tlON ON RELEASE OF CONTRAC'J'OR PROPOSALS 

UNDE!l Fll.Ef;[)QM OF INFORMATION ACT. . 1 

(a) ARMED SERVICES ACQVISITJONS.-Section 2305 of titlt 110, 
United States CoM, is a·m.tnded by addi"8 at tlu end tlu {ollowJng 
MW subsection: ' 

•(g) PROHIBITION ON RELEASE OF CONTRACTOR J'ROPOSALS.-tf1J 
Except as provided in paragraph (2), a proposal i.n ... · .. tlu possession 
or control of tlu Department of Defenu may not be made· availdble 
to a'!l. person under uction 552 of Iitle 6. · . • 

r2J Paragraph (1) does not apply to any proposal th.4t ia I"' 
/orfh or incorporated by reference in a contract entered in~ be~n 
tM Department and the contractor that submitted tM proPfSal. ! 

-raJ In thil 1ubsection, tM term *proposal' means· any pro~ 
iru:ludi"8 a technical, management, or cost proposal.··.···.··.•.·.·.• •ubinitted! by 
a contractor in response to tlu requirement. of a solicitation for a 
competitive proposal. •. · . •. 

1 

(b) CNIUAN AGENCY ACQvrsrnoNS.-8ection 3038 of. the F,d· 
val Property and Administrative Servicu Act of 1949 (41 U.$.C. 
253b) il amended by addi"8 at 1M end the followi"8 i;lew •Ub
eection.· 

'YmJ PROH1Brt70N ON RELEASE 01' CONTRACTOR Pao*'SAUr
(1) Except as provided in paragraph (!), a proposal in tM.••· possp. • 
1ion or control of an uecutiw ~ency ~1 not be made· availa~k 
t.o an)' per10n under uction 552 of title 61 United Statu Cotk. 



~l(b-)(6_) __ ~] : 
November 14 , 1997 

Please withdraw the final rule under DFARS Case 96-D319 from 
DAC 91-13. Due to anticipated changes under Section 811 of 
the Defense Authorization Act for FY 1998, we plan to close 
DFARS Case 96-0319 into new DFARS Case 97-D321, Waivers of 
Domestic Source Limitations. 
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YtS Dt..-il3iO!') ~rovar rtQVtl'l dlet\td. 

Interim Rule: 

- De1t""!'\ation of Ut;tncy 
ahCI'Itd 



DA€ Bt-Ja, .'t.MJXVlll 
Tftis ifuerim rule is not expe&ttct:to 

have a slgnifieaRt.ecoAemi; impa;t on 
J11 s• •l;astaRtial AWIRDeP ef SIR Ill 8AWWes 
'&iJhip tl\c meanntg of ~:he Reg~o&Ja\ery 
~leuibillty Act, ~ U.S.C. 6Bl, et M:q., 
btt'" •se there are no known small 
business manufacturers of buses, air 
circuit breakers, or the restricted 
chemical weapons antidote; acquisition 
of anchor and mooring chain, totally 
enclosed lifeboat survival systems, and 
noncommercial ball and roller bearings 
is presently restricted to domestic 
sources by defense appropriations acts; 
and the restrictions of 10 U.S.C. 2534 do 
not apply to purchases of commercial 
items incorporating ball or roller 
bearings · 

friJ~~~ 
W"!--.P ~ v;., ~ 
t;~~·~ .. 



DFARS Case 96-D319 
Authority to Waive Foreign Purchase Restrictions 
Final Rule- Baseline is DAC 91-12. 

PART 225---FOREIGN ACQUISITION 

* * * * * 
225.7010 Restriction on certain chemical weapons antidote. 

225.7010-1 Restriction. 
In accordance with 10 U.S. C. 2534 and defense industrial mobilization requirements (see Subpart 
208.720], do not acquire chemical weapons antidote contained in automatic injectors, or the compq.:nents 
for such injectors, unless the injsctor or component is [such items are] manufactured in the Unjted 
States or Canada by a company that- ) 

(a) Is a producer under the Industrial Preparedness Program at the time of contract award; 

(b) Has received all required regulatory approvals; and 

(c) Has the plant, equipment, and personnel to perform the contract in the United States or 
Canada at the time of contract award. 

225.7010-2 Exception. 
In accordance 'Nith: 10 U.~.C. 2534(g) and 225.7005(a), t[T]he restriction of225.7010-1 doe~ not 

apply to the acquisition of quantities of ch:emicaJ weapoA:S antidote contained in automatie injeet~rs, or 
the components fur Stich: injectors, th:at ex:ceed the arnotint needed to maintain the U.~. defense \ 
mobilization base (provided Stich: qtiantity is an economical pl:H'ch:ase qt~aRtity), if i 

(1) [Ift]+he acquisition is for an amount that does not exceed the simplified acquisition 
threshold; or 

I 

(2) The eh:emical weapons antidote contained in atitomatic injectors, or the components fur Stich 
I 

injectors, [To that portion of the requirement that exceeds the amount needed to maintai& the 
U.S. defense mobilization base (provided such quantity is an economical purchase quantity) 
and the items] are manufactured in a qualifying country. 

* * * * * 

1 



A CQUISITION A ND 
TECH NOLOGY 

DP/FC 

OFFICE OF THE UNDER SECRETARY OF DEFENSE 

3000 DEFENSE PENTAGON 
WASHINGTON D C 2 0 3 0 1·3000 

August 28, 1997 

MEMORANDUM FOR DIRECTOR, DEFENSE ACQUISITION REGULATIONS COUNCIL 
I 

SUBJECT : DFARS 36-D319 - Authority to Waive Foreign Purchase 
Restrictions 

I have reviewed the changes proposed by your staff to th~ 

interim rule on the subject waiver authority and concur with ~he 

changes as proposed for the final rule. 

My point of contact for this matter is ~~(b_H_6_l ________ ~f , 
r-;;l(b-:-:)(=2)------,} 

l) .. ~; -. . / ~L,· ·,; iZ(_ / f'Z;t::-- ,l~ 
Pete A. Bryan ' 
Deputy Directo~ Defense ] 
Procurement (Fore i gn Contracting) 
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FAX 
j
(b)(6) L 

TO: ~.__________ FAX NR. __________ __ 

PHONE NR. 6 77-/35 I 

3 Pages including this transmittal sheet 

FROM : l(b)(6) I Defense Acquisition Regu a ns 

Directorate, PDUSD (A&T) DP/DAR, l(b)(
2

) I, FAX l(b)(2) I 
i<b)(2) I· 

PLEASE DELIVER IMMEDIATELY 



:~'!i!fense Federal Acquisition Regulation Suppl~t 

Part 225-Foreign Acquisition 

of time. Such use may not, however, exceed the period of time needed to meet th¢ 
special requirement. · 

(c) Buses manufactured outside the United States and Canada are available at no cost1

to 
the U.S. Government. 

(d) The acquisition is below the simplified acquisition threshold. 

225.7007-4 Waiver. 
The waiver criteria at 225.7004-4 also apply to this restriction. 

225.7008 Restriction on research and development. 

(a) Public Law 92-570 precludes use of DoD appropriations for award to any foreign 
corporation, organization, person, or entity for research and development in connectiop 
with any weapon system or other military equipment if there is a U.S. corporation, · 
organization, person, or entity-

( 1) Equally competent; and 

(2) Willing to pezform at a lower cost. 

(b) The statutory restriction in paragraph (a) of this section does not change the rules for . 
selecting research and development contractors in FAR Part 35. However, when aU.$. 
source and a foreign source are equally competent, award to the source that will provi~e the 
services at the lower cost. 

225.7009 Restriction on aircraft ejection seats. 

(a) Do not use funds appropriated for DoD for FY1984 through 1989 to acquire aircraft 
ejection seats manufactured in a foreign nation if that foreign nation does not permit U[i S. • 
manufacturers to compete for its ejection seat requirements. 

(b) Thi-; limitation applies only to ejection seats acquired for installation on aircraft produc, d or 
assembled in the United States. 

225.7010 Restriction on certain chemical weapons antidote. 

225.7010-1 Restriction. . 
In accordance with 10 U.S.C. 2534, do not acquire chemical weapons antidote contained in ~utomatic 
injectors, or the components for such injectors, unless the injector or component is manufa~tured in 
the United States or Canada by a company that-

(a) Is a producer under the Industrial Preparedness Program at the time of contract award; 

(b) Has received all required regulatory approvals; and 

(c) Has the plant, equipment, and personnel to perform the contract in the United Sta~es or 
Canada at the time of contract award. · 

225.7010-2 Exception. .. 
Thi-; restriction does not apply if the acquisition is below the simplified acquisition threshold i 

DAC 91-11 225./10-7 
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DFARS Case 96-D319 
Authority to Waive Foreign Purchase Restrictions 
Draft Final Rule - Baseline is DAC 91-12. 

PART 225-FOREIGN ACQlllSITION 

* * * * * 

225.7010 Restriction on certain chemical weapons antidote. 

225.7010-1 Restriction. 
In accordance with 10 U.S.C. 2534 and defense industrial mobilization requirements (see Subpart 
208.720], do not acquire chemical weapons antidote contained in automatic injectors, or the compqnents 
for such injectors, unless the injeetor or eomponent is [such items are] 1 manufactured in the Ur#ted 
States or Canada by a company that-

(a) Is a producer under the Industrial Preparedness Program at the time of contract award; 

(b) Has received all required regulatory approvals; and 

(c) Has the plant, equipment, and personnel to perform the contract in the United States or 
Canada at the time of contract award. 

225.7010-2 Exception. 
In accordanee vrith 10 u.g.c. 2534(g) and 225.7005(a), t[T]he restriction of225.7010-1 doe~ not 

apply to the aeqHisition of quantities of ehemieal'Neapons antidote eontained in al:ltomatie ~eet4rs, or ! 

the components for sHch injeetors, that exeeed the amount needed to maintain the U$. defense ! · 
mobilization base (provided st~eh quantity is an eeonomieal purehase qt~antity), 2if- [ 

(1) The acquisition is for an amount that does not exceed the simplified acquisition threshpld; 
or 

(2) The ehemical Vt'eapons antidote eontained in atitomatie injeetors, or the eornponents folr sHeh! 
injeetors, [quantity acquired exceeds the amount needed to maintain the U.S. defense ! · 
mobilization base (provided such quantity is an economical purchase quantity) and the items] · 
are manufactured in a qualifying country. 

* * * * * 

1 The phrase "injector or component" is not the same as "chemical weapons antidote contained in automatic inje~tors, 
or the components for such injectors." We need to either repeat the whole thing, which is somewhat cumbersom~, or 
just refer back to it. · 
2 The exception for acquisitions below the simplified acquisition threshold is not subordinate to acquisition of an)ounts 
needed to maintain the U.S. defense mobilization base. 

1 
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• rfE SECRETARY OF DEFENSE 

WASHINGTON, THE DISTRICT OP' COLUMBIA 

Honorable John F . Kerry 
United States Senate 
Washington, DC 20510 

Dear John: 

JUL 

I .Ui/1 

'· ... • :.'•:·.~·····~~~/;,i . . .·· .. . ··· ·.. . 
l • . • I 
\ i 
• < I • 

~ .. v 
7 1997 

Thank you for your letter of April 29, 1997, regarding the 
waiver of the limitation in 10 U.S.C. 2534 signed by Under 
Secretary of Defense Paul Kaminski on April 7, 1997 . 

I appreciate your bringing to my attention that U.S. shi~ 
propellers may have not been sold to the governments of Great · 
Britain or Sweden, and U.S. propeller castings have not been sold 
since 1990 or 1991. We are sending letters to those countrie~ 
with a request for information on whether u.s. companies were 
permitted to compete for their propeller purchases. 

Your letter refers to a DoD regulation promulgated in 
January this year that authorized waivers from 10 U. S.C.2534 oh a 
case-by-case basis. I am enclosing a copy of the Determination 
and Waiver that was signed on April 7, and the newer regulatiop 
that was published on June 24 to implement the waiver . 

Regarding your concern over the effect of the'waiver on the 
LPD-17 program, the prime contract for the LPD-17 was awarded 
before the waiver was signed. The waiver applies only to new 
prime contracts awarded subsequent to the waiver. 

We have memoranda of understanding on reciprocal defense 
procurement with the NATO countries and other allies. The 
balance of defense trade with those countries remains in our 
favor. Our decision to exercise the waiver of 10 U.S.C. 2534 for 
those countries was made after careful consideration. I believe 
that this waiver is in the best interest of the United States. ! 

We are vigilant about the viability of the national 
technology and industrial base. We will restrict competition tor 
particular procurements to domestic sources, under 10 U.S.C. . 
2304(c) (3), when that is necessary to maintain such sources in l 
case of national emergency or to achieve industrial mobilizati~n. 

Sincerely, 

Enclosure 

u 1 1 8 2 5 



' JOHN to;_-ERflY 
MAS!:;ACHUS£
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tinitrd ~tatr.s ~rnatc c~-=·'::: ,-~,-;~-:~ 
.-- ~- : . . r· --:-::.-, , .": . -- ·~. 

WASHINGTON, DC 20510 
,.,7 ~~~" I l. :~ f • ~ In· , ... t -u '·I' II· 25 

The Honorable WilliamS. Cohen 
Secretary of Defense 
I 000 Defense Pentagon 
Washington, DC 20301-1 000 

Dear Secretary Cohen: 

April 29, 1997 

I am perplexed and concerned to learn that on April 7th Under Secretary Kaminski issu¢d 
a blanket waiver to the domestic source requirement for Navy ship propellers and other items ••· 
contained in 10 U.S. C. 2534. It was my understanding that the contracting authority would m~e 
the determination to waive the domestic source requirement on a case-by-case basis, in accord; 
with a DoD regulation promulgated in January of this year (see attached). ' 

It is also my understanding that the impetus behind this waiver is the desire by foreign 
manufacturers of MOU countries to compete on the LPD-17 program. Since the request for 
solicitations on the LPD-17 and the criteria for competition for that program were established ~n 
I 996, I would not interpret this waiver authority to be applicable to that program and would 
appreciate your confirmation of this interpretation. 

Evidently, the Under Secretary concluded that these MOU countries do not discriminate 
against the procurement of the particular defense items cited in the waiver which are produced! in 
the United States to a greater degree than the U.S. discriminates against defense items produced 
in those countries. Since U.S.--manufactured ship propellers have not been successfully sold tp 
the governments of Sweden and Great Britain, both of which require substantial domestic · 
content and offsets, I would appreciate your advising me of the nature of the data the Under 
Secretary used as a basis for his decision. (Note: Bird-Johnson Company's foundry was 
contracted to provide propeller castings in the I 990/ I 991 time frame when no domestic source in 
the United Kingdom was able to respond to the rigorous tolerance requirements of the Royal 1 

Navy on that particular propeller). Furthermore, Section 2534 limits to domestic sources the l 
procurement of ship propellers greater than six feet, including their castings. Since Sweden does 
not have its own foundry capability for propellers of this size and typically subcontracts 
propeller castings to Poland, which is not an MOU country, I question the validity of this waiyer 
with respect to Sweden for Navy ship propellers. 

Another criterion for a waiver is that "United States producers of the item would not ~e 
jeopardized by competition from a foreign country." Before reaching a determination on 
whether this criterion has been satisfied in the use of ship propellers, it would appear prudent >for 
DoD to consult the last remaining U.S. private manufacturer of ship propellers. Bird-Johnso~ 
Company advises there was no such consultation. : 

' 
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The Honorable WilliamS. Cohen 
April29, 1997 
Page Two 

In closing, I support your authority to waive this domestic source procurement on a 
by-case basis when the waiver criteria are met and when a critical element of the defense 
industrial base of the United States will not be jeopardized. I do not believe this to be the 
this instance. I look forward ·to hearing from you soon regarding these issues with respect 
blanket waiver. 

Sincerely, 

Enclosure 



·' 

ACQUISITION AND 
T£CHNOLOGT 

DP(DAR) 

OFFICE OF THE UNDER_ SECRETARY OF DEFENSE 

3000 DEFENSE PENTAGON 
WASHINGTON OC 2.0301-3000 

January 17, 1997 

In reply refer to 
DFARS Case: 96-D319 
D. L. 97-Q06 

MEMORANDUM FORDIRECTORS OF DEFENSE AGENCIES 
DEPUTY FOR ACQUISITION AND EUSINESS MANAGEMENT, 

ASN (RD&A) /ABM 
DEPUTY ASSISTANT SECRETARY OF THE AIR FORCE 

(CONTRACTING), SAF/AQC 
DIRECTO~, PROCUREMENT POLICY, ASA(RD&A}/SARD-PP 
DEPUTY DIRECTOR (ACQUISITION), DEFENSE LOGISTICS 

AGENCY 

SUBJECT: Authority to Waive Foreign Purchase Restri~tions 

We have amended the Defense Federal Acquisition Regulation 
Supplement (DFARS) Subpart 225.70, to implement Section 810 of 
the National Defense Authorization Act for Fiscal Year 1997 
(Pub. L. 104-201). Section 810 adds new authority to waive 
restrictions on foreign purchases at 10 U.S.C. 2534. 

The attached interim DFARS rule is- effective immediately 
will be included in a future Defense Acquisition Circular. 

~~~ 
Director, Defense Procurement 

Attachment 

cc: DSMC, Ft. Belvoir. 



DFARS Case 96-D319 
Authority to Waive Foreign Purchase Restrictions 
Interim Rule 

PART 225-FO~GN ACQUISnlON 
' 

••••• 

SUBPART 225. 70-AUTHORIZATION Acrs, APPROPRIATIONS Acrs, AND oTHER 
STATUTORY RESTRICI'IONS ON FOREIGN P~S [ACQUISITION] 

••••• 

225.7005 Waiver of certain ratrictions. 
Where provided for elsewhere in this subpart, the restrictions on c~ foreign purchases 

. under 10 U.S:C. 2534 may be waived as follows: 

The head of the contracting.activity may waive the restriction on a case-by-case basis 
upon execution of a determination and findings that any of the following applies: 

(1) The restriction would cause unreasonable delays. 

(2) United States producers of the item would oot be jeopardized by competition from ai 
foreign country, and that country does not discriminate against defense items produ¢ed 

. in the United States to a greater degree than the United States. discriminates ~t ! 
defense items produced in that country. · · 

(3) Application of the restriction would impede cooperative programs entered into 
between DoD and a foreign country [or would impede the reciprocal procuremeqt 
of defense items under a memorandum of undentanding providing for recipro~~d 
procurement of defense items under 2.25.872], and that country does not I 
discriminate against defense items produced in the United States to a greater degree! 
than the United States discriminates against defense items produced m that country.; 

(4) Satisfactory quality items manufactured in the United States or Canada are not . 
available. 

(5) Application of the restriction would result in the existence of only one source for·thq 
item in the United States or Cst1ada ' 

(6} Application of the restriction is not ·in the national security interests of the U~ted 
States . . 

(7) Application of the restriction would adversely affect a U.S. company. 
(. . 

(b) The restriction is waived when it would cause unreasonable costs. The cost of the item 
of U.S. or Canadian origin is unreasonable if it exceeds ISO percent of the offered 
price, inclusive of duty. of items which arc not ofU.S. or Canadian origin. . . . 

••••• 
2.25. 7019 Restrictions oo ban and roller bearings. 



•••••• 
225.7019-3 Waiver . 

••••• 
(aXI)(iv) Application of the restriction would impede cooperative programs entered into : · 

between DoD and a foreign country [or would illlpede the reciprocal proc:areme~t 
of defense items under a memorandum ofundentanding providing for recipro~ 
procurement of deferue item.! under 225.872], and that country does not 
discriminate against defense items produced in the United States to a greater degree 
than the United States discriminates against dd'ense items produced in that cquntry; ·• · ...... 

( 
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COORDINATION 

OUSD(A&T)DP/ PC 

After COORDINATION Please call~~b-)(_2) ________ ~) for Pic k Up 

Prepared by: E {B-) -------~....J~/DP/PC ~{-2) __ __.1 / 970513 

SUBJECT: Senator Kerry's Letter RE: BLANKET WAIVER TO THE 
DOMESTI C SOURCE REQUIREMENT FOR NAVY SHIP PROPELLERS AND OTHER 

ITEMS. 

S/!~/71 

GC ________________________ ___ 

COMMENTS: 



COORDINATION 

OUSD(A&T)DP/ FC 

After COORDINATION Please call ~f(b_)(_2)--------~~ for Pick Up 

Prepared by: ~r?_>(_6> ____________ ~I/DP/FC ).~(b_)(_2l _____ !/ 970513 

SUBJECT: Senator Kerry's Letter RE: BLANKET WAIVER TO THE 
DOMESTIC SOURCE REQUIREMENT FOR NAVY SHIP PROPELLERS AND OTHER 
ITEMS. 

LA. ______________________ __ 

(b)(6) 

COMMENTS: 
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--'-..~:.: ' "/ 7/IY/3-. 97 

.,13 
OFFICE OF 'l ME UNDER SECRETARY OF DE .. t:NSE 

AC:QUISlT\ON ANO 
TECHNOLOGY 

3000 DEFENsE PENTAGON OfFICE rF n .;: 
WASHINGTON DC 20301·3000 S~~r,~ i .~ ~- .!. :r:· {~ ,:- ~~ ' .':: f: 

EXECUTIVE SUMMARY 

MEMORANDUM FOR SECRETARY OF DEFENSE 
BBPU'f''f :9BCRET.U~Y 0¥ ;g~i'~iE ~ ¢._~ 

THROUGH : UNDER SECRETARY OF DEFENSE (ACQUISITION Af! T~~o~\ ~O 

FROM: DIRECTOR, DEFENSE PROCUREME~~~2..to. \;
1

ol 
· Prepared by: l<b)(6) \!FcA<b)(2) l/ 970627 ;N p 

I 

SUBJECT: Senator Kerry; Waiver of Restrictions -- ACTION 

PURPOSE: To· obtain your signature on a reply to Senator Kerry . 

DISCUSSION : 

• Senator John Kerry of Massachusetts has written to you at Ta~ 
B concerning domestic source limitations in 10 U.S . C.2534 (a ) 
and the waiver signed by Dr. Kaminski on April 7 under the 
authority of legis l ation sponsored last year by Senator 
McCain. 

• The waiver removes limitations that impede the procurement o fl 
defense items under memoranda of understanding on rec iprocal 
defense procurement . Senator Kerry thinks we should exercis~ 
the waiver case-by-case, taking into consideration the 
national technology and industrial base, rather than on a 
class basis . 

• Similar letters were sent by Senators Cochran, Lott, and 
Kennedy. Ship propellers, one of the items covered by the 
waiver, are manufactured by Bird-Johnson, a company in 
Mississippi and Massachusetts . 

COORDINATION: ASD(LA) and GC at Tab C. 

RECOMMENDATION: Sign the attached reply to Senator Kerry at Ta* 
A. 

SECDEF DECISION: 

wff. ( o.::r=Approved JUL 7 1997 
__... ______ Disapproved 

Other - -----

Ull825 
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INTEkOFFICE MEMORANDUM 

Sensitivity: COMPANY CONFIDENTIAL Date: 
From: 
Dept: 
Tel No: 

~~~97 04 :24pm 
t(o)(6) _j 

To: L~b-){_6_> ______ ~ 
Subject: Policy letter 

~ At this time, there is no p l an t o do a policy letter on the McCain 
~mentation in existing contra cts. If the need arises, perhaps. FYI 

l{b){6) 



INTEKOFFICE MEMORANDuM 

Sensitivity: COMPANY CONFIDENTIAL Date: 
From: 

~5-Apr- 1 99 7 03 :3 5pm 
(b)(6) ______: 

Dept: 
Tel No: 

To: 
CC: 

~6) 
(b)(6) J 

Su~ect: Interim Rule on Authority t o Waive Freign Purchase Restrictions 

This office has reviewed the draft rule on the subject topic and concur with 
the interi m rule as drafted. 

l(b)(6) 



FAX 
TO : l(b)(

6
) I FAX NR .... (b_)(

2
_) ____ ...._ 

rPHONE NR. 
~--------~ -----------

DATE :_Y-...;..1_ .... __,<J7---
~ Pages including this transmittal sheet 

FROM : l(b)(6) I Defe-nse Acquisition Regulations 

Directora.te, . PDUSD (A&T) DP/Dllll, l(b)(2) I, FAX l(b)(2) 
l(b)(2) I· 1.--..J 

PLEASE DELIVER 



March 31, 1997 

Subject: Authority to Waive Foreign Purchase Restrictions 
(96 - 0319) 

The following question from Mr. Frank Greve, Nightrider 
Newspaper, was relayed to l<b)(6) I (DAR staff) by 

~(b)(6) I DoD Publl!--. c- A=-::-f-=f-a--=-i _r_s _____ _. 

QUESTION: Why does the summary of items for which the 
waiver authority of 10 U. S.C . 2534 is applicable (62 FR 
2615) omit mention of vessel propellers with a diameter of 
six feet or more and other components of naval vessels 
listed at 10 U. S . C. 2534(a)(3)(B)? 

ANSWER : Section 810 of the National Defense Authorization 
Act of Fiscal Year 1997 (Pub . L . 104-201) provided 
additional waiver authority for procurement of any items 
restricted under 10 U. S . C. 2534(a). The Background 
statement in the Federal Register notice for the interim 
r ule under DFARS Case 96-D319 does not mention vessel 
propellers wi t h a diameter of six feet or more, or other 
naval vessel components, because the notice is explaining 
how the interim DFARS rule implements Section 81 0, and 
therefore only mentions those aspects of the waiver 
authority applicable to DFARS. 

Vessel propellers with a diameter of six feet or more 
and other components of naval vessel s listed at 10 U. S . C. 
2534 (a) (3) (B) (other than totally enclosed lifeboats) are 
not restricted in t he DFARS . Those restrictions are 
implemented by the Navy. 
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MAR-18-1997 08:58 DCA&T1DP ·r·. ·--.. ··;E I OFFICE OF .'iE UNDER SECRETARY OF L 

3CXX) DEFENSE PENTAGON 
WASHINGTON. CC 20301·3000 

ACQUISITION AND 
TECI1NOL.OGY 

DP/FC 

Colonel Johan G.C. Kiemeneij 
Chairman, MOU Attaches Group 
Royal Netherlands Embassy 
Office of Defense Cooperation 
4200 Linnean Avenue, NW 
Washington, DC 20008 

Dear Colonel Kiemeneij: 

FEB 11, 1997 

703 693 9616 

·ENSE 

Thank you for your letter of January 24, 1997, concern~~g 
the interim rule issued on January 17 to implement the McCai~ 
Amendment. 

Prior to issuing the interim rule, we asked the MOU attaches 
to id~ntify items listed in 10 U.S.C. 2534 for which we shou~d 
consider a class waiver . The group expressed support only fqr a 
blanket waiver, but did not provide data on particular items.! It 
was difficult to justify a blanket waiver merely on the basi~ 
that memoranda of understanding (MOU} on reciprocal procurem~nt 
were in place. However, we will consider all comments recei'ied 
prior to issuing a final rule. I am not opposed to issuing • 
class waiver for either particular items or all items covereq by 
the statute provided we have adequate justification. · 

Thank you for bringing the views of your group to my 
personal attention. l hope the MOU countries now have time ~.o 
a more in-depth review and identify the items that foreign 1 

countries currently produce and would be interested in biddirig 
should the restriction be removed. 

Sincerely, 

Eleanor R. Spector 
Director, Defense Procurement 

0 

de;> 

on 

TOTAL P . 02 



MAR-18-1997 09 : 59 OUSDCA&T)DP l(b)(2) 

OFFICE OF THE PRINCIPAL DEPUTY UNDER SECRETARY OF· 
DEFENSE (ACQUISmON AND TECHNOLOGY) 

OFFICE DEPUTY DIRECTOR OF DEFENSE PROCUREMENT 
(FOREIGN CONTRACTING) 

UNCLASSIFIED FACSIMILE 

TO: ..... E _)(6_) ---------' 

FAX Number: 62-03 50 
Office Number: 

From:F
6

) I 
Office Number: (b)(2) 

FAX Number: (b)(2) .__ ___ __. 

Date: 3/18 
Number ofPages 2 

___ Attached is the letter we discussed. Could I get a co y of Col 
Kiemeneij ' s letter to you on the McCain amendment. (b)(S) would lik~ 
to see. 

Thanks. ~(6f] 

P. 01:/02 



INTEROFFICE MEMORAND1J1\1 

Sensitivity: COMPANY CONFIDENTIAL Date: 
From: 
Dept: 
Tel No: 

~~97 02 : 38pm 

~ __I 

To: bJ(6J 
CC: (b)(6) 

CC: (b)(6) 
~.....:----

Subject: DFARS Case 96- 0319 

l<b)(S) I As we discussed earlier, Pete and Ms. Spector met wi th some staffers who 
expressed concern that not all of the items restricted by 10.U.S.C.2534 were 
mentioned in the background section 
of the Federal Register notice which addressed the new waiver authority 
(interim rule) under 10 U.S.C.2534. When preparing the final rule, it would be 
best if we just referred to "restrictions " imposed by 10 U.S.C. 2534 without 
going into specifics with regard to which i tems are covered. This will 
eliminate the need to deal with the numerous naval vessel components which are 
restricted but not addressed in the DFARS. 

If you have any quest i ons, p lease call me. 

l(b)(6) 



OFFICE ~'THE UNDER SECRETARY OF t"""""'FENSE 

ACQUISITION AND 
TECHNOLOGY 

DP(DAR) 

Mr. Bruce McConnell 

3000 DEFENSE PENTAGON 
WASHINGTON DC 20301-3000 

December 30, 1996 

In reply refer to 
DFARS Case: 96-D319 

Chief, Information Policy and Technology Branch 
Office of Information and Regulatory Affairs 
Room 3235 NEOB 
Washington, DC 20503 

Dear Mr. McConnell: 

We are preparing to publish an interim rule with request for 
public comment to amend language in the Defense Federal 
Acquisition Regulation Supplement (DFARS) to implement Sect 
810 of the National Defense Authorization Act for Fiscal Year 
1997 (Pub. L. 104-201). Section 810 adds new authority to 
the restrictions on foreign purchases at 10 U.S.C. 2534. 

We are enclosing a courtesy copy of the DFARS language 
would appreciate your clearance to proceed with publication. 

Enclosure 

Sincerely, 

??!~ {A). t/ -kJ;~~ 
~- S. Parry 

Captain, SC, USN 
Director, Defense Acqu isition 

Regulations Council 



ACQUISITION AND 
TECHNOLOGY 

DP/FC 

OFFICE OF THE UNDER SECRETARY OF DEFENSE 

3000 DEFENSE PENTAGON 
WASHINGTON, DC 2030 1-3000 

December 5., 1996 

MEMORANDUM FOR DIRECTOR, DEFENSE ACQUI S I TION REGULATIONS COUN¢ IL 

SUBJECT: DFARS Case 96-D319; Authority to Waiver Foreign Pur~hase 
Restrictions 

On October 24, 1996, the International Acquisition (IA) 
committee submitted a proposed change to the DFARS to implemeJ t 
Section 810 of the FY 1 997 Defense Authorization Act. Sectio~ 810 
amends 10 U. S.C. Section 2534(d) (3) by expanding the waiver 
authority ·to include cases where the restriction would "imped~ the 
reciprocal procurement of defense items under a memorandum of 
understanding providing for reciprocal procurement of defense items 
that is entered into under section 2531 [of the Code]." The IA 
committee proposed revising 225.7005(3) as set forth in attaclliment 
(1) to this memorandum. r 

Based upon on - going d iscussions between the Department of 
Commerce and DoD regarding the need to consult on waivers iss~ed 
pursuant to Section 810, my office advised the DARC to hold u~ 
publication of the proposed rule pending the outcome of these 
discussions. Resolution has not been obtained at this poi nt ~nd 
the Director, Defense Procurement has advised us to proceed with 
implementing Section 810 in the DFARS. Request that you proc$ed 
with this case utilizing the language drafted by the IA commi~tee 
in attachment (1 ) . 

,..,...,.~-l!.iM""v_..n.JJo.o..~-Jw· nu..t..__,of contact for this matter is l(b)(6) 
l~(b_)(2_) ________ ~l · ~------------~ 

~~ 
Deputy Director , Defense I 
Procurement (Foreign Contractin$ ) 

0 



? .. 

25.7005 Waiver. 

(a) (1) **** 

(2)**** 

(3) Application of the restriction would impede 
cooperative programs entered into between DoD and a fore 
country [or would impede the reciprocal procurement of 
items under a memorandum of understanding providing for 
reciprocal procurement of defense items under 225.872], 
that country does not discriminate against defense i 
produced in the United States to a greater degree t han 
United States discriminates against defense items in 
that country. 

**** 

(b)**** 

Atta 1 



. . 

FAX 
TO:DAR Council FAX NR. 

-------------------PHONE NR. 

DATE: Oct 25, 1996 
5 Pages including this transmittal sheet 

SUBJECT: 96-0319, Authority to Waive 

MESSAGE: The IA Committee has submitted the attached, 

report. However , Foreign Contracting has asked us to delay 
action on the rule until various issues regarding 
implementation have been resolved with the Department of 
Commerce. So that we can proceed with implementation of 
DFARS Case 96-D023 , Foreign Machine Tools and Powered and 
Non-powered Valves, I have modified the final rule under 
that case to incorporate the waiver provisions currently at 
225.7004-4 in the new waiver section at 225.7005 and also 
changed the references at 225.7007-4 , 225.7010-3 , 225.7016-
3, and 225 . 7022-3. 

FROM : l(b)(6) Defense Acquisition Regulations 

Directorate, PDUSD(A&T)DP/DAR, l(b)(
2

) I, FAX l(b)(2) 

l(b)(2) 1- . 

PLEASE DELIVER IMMEDIATELY 



A CQUISIT ION AND 
TECHNOLOGY 

OFFICE OF THE UNDER SECRETARY OF DEFENSE 

3000 DEFENSE PENTAGON 
WASH INGTON, DC 20301-3000 

Octobe r 18, 1996 

MEMORANDUM FOR DIRECTOR, DEFENSE ACQUISITION REGULATIONS COUNCIL 

SUBJECT: FY97 Authorization and Appropriations Acts 

In response to your memorandum of October 15 , 1 996, my office is 
interested in the following DFARS cases : 

1 . 

2 . 

3 . 

DFARS Case 96-D319, which I understand has been assigne~ to 
the International Acquisition Committee. 

DFARS Case 96-D333, which I understand has been assigne~ to 
the International Acquisition C?mrnittee. 

DFARS Case 96-D331. My office has reviewed a draft proposed 
rule prepared by l(b)(6) I of your staff, and I ~lave 
concurred with the draft rule as proposed. 

r::-:-:=-..... M"'"'y_p...oJ..n..~o.f con tact for these cases is .... l(b_>_(
6
_> _________ ..JI, 

l(b)(2) _j 

0 

M~ 
Deputy Director, Defense 
Procurement (Foreign Contract~ng) 



.. 

CASE MANAGEMENT RECORD 
INFORMATION H/0 

I 

DFARS Case I Date 
96-D3.19 I 16 OCT 1996 

i 
Title ! 

AUTHORITY TO WAIVE FOREIGN PURCHASE RESTRICTIONS i 
l 
I 

L I 

Priority Submitted By Originator Code 
1 > N-1 ·I 

t 

Case Manager: 
l(b )(6) I 

Case References: 

FAR Cites DFARS Cites 

I 

Cognizant Committees: 
INTERNATIONAL ACQUISITION 

Coordination 

' 
Recommendation 

NONE -- FOR INFORMATION ONLY 

I 
1 

COPY OF NAVY TASKING REQUESTING PREPARATION OF A 
DRAFT INTERIM RULE TO IMPLEMENT SECTION 810 OF THE 
FY 1997 DEFENSE AUTHORIZATION ACT. 

i 

l 
I 

R/D : 23 OCT 1996 

OCT 1 tl 1B96 



DEPARTMENT OF THE NAVY 
OFFICE OF THE ASSISTANT SECRETARY 

RESEARCH, DEVELOPMENT AND ACQUISITION 
1000 NAVY PENTAGON 

WASHINGTON DC 20350-1 000 

3 October 1996 

MEMORANDUM FOR FRED BEER, CHAIR OF THE INTERNATIONAL 
COMMITTEE 

ACQUISITO: ON 

I 

Subj: DFARS CASE 96-D319; AUTHORITY TO WAIVE FOREIGN 
RESTRICTIONS 

I 
PURCHASE 

Encl: (1) CMR dated Sept 27, 1996 with attachments , 

Enclosure (1) forwards a newl y opened DAR Council case, l 
DFARS Case 95-D319. The p r incipal purpose of the case is t o 
implement Section 810 of the FY 1997 Defense Authorization Ac

1 
__ 

Section 810 amends 10 U.S.C. Section 2534(d) (3) by providing ~n 
additional basis for waiving foreign purchase restrictions. · 
Since the subject mat~er of this case is under the cognizance! •. of 
the International Acquisition Committee, I am requesting chat. 
your committee review enclosure (1) and take action, as i 
appropriate, to develop a draft interim DFARS rule to make anf 
required DFARS changes. 

The committee's recommendations are due to me by Noon onl 
Tuesday, 22 October 1996 and should be submitted as part of a! 
Committee Report, consisting of: 

(i) a brief statement explaining the problem/reason t he 
report has been prepared; 

(ii) the committee's recommendations; ) 
(iii) a discussion of the analysis and rationale underl y ing 

the committee's recommendatlons; and ! 
(ivl a discussion of co l lateral ~equirements. with detailed 

rationale . regarding =he need to publish the proposed rule i~ t 
Federal Register for public comments and the applicability of 
Regulatory Flexibility Act (RFA) and t he Paperwork Reduction fCt 
to the committee's proposed rule. If the committee believes lthe 
RFA applies, the report should specifically include, to the 

1 
extent the committee is able to do so, an estimate of the numper 
or percentage of small businesses that may be impacted by the) 
rule. Additionally, the report should identify alternative 
approaches the committee considered for implementing the T r·. e 
statutory requirement and why the chosen approach is best. 
latter information is particularly important. 

The committee should a l so submit the text of any change~ 
portions of the DFARS that would result from its recommendations. 
If these changes are extens i ve, the changed text should be 1 

submi tted both in hard copy a nd on a f loppy disk in "Word" folrmat 
I (if poss i ble ) . If the c h a nge s are not extens ive ( i . e . , no mo~e 

than a paragraph or two), a hard copy will suffice. I 



Please let me know if you have any questions regarding this 
tasking. Also please include the following legend on the bottom 
of at least the cover page of the committee's report: "DAR 
Council case file documents under open cases are generally 
considered pre-decisional and deliberative and may, if released, 
cause harm. Therefore, please do not release these documents 
outside your office, and refer any requests for such documents to 
the DAR Council staff." 

Inasmuch as Section 810 was effective as of the date of 
enactment, the DAR Council is treating this case as a 11 Fast
Track" case. Accordingly, please make every reasonable effort to 
submit the committee report by the required due date. 

1~~ 
Sidney A. Tronic 
Navy Policy Representative 
DAR Council 



Case Management Reco.·d 

Information Handout 

DFARS Case 96-D319 Date November 19, 1997 

Title Authority to Waive Foreign Purchase Restrictions 

Priority 1 

Case Manager 
l<b )(6) 

FAR Cites 

Cognizant Committees lA 

Coordination FC 

Submitted By 
.-:"-1 (b..,--,)(6=-) -------.1 

Origination Code 
L 

Case References 

DFARS Cites 225.872, 225 .70, 252.225 

Recommendation Close case into 97-D321. 

We published a revised interim rule in DAC 91-12, to implement the waiver by 
USD(A&T) of the restrictions of 10 U.S.C. 2534(a) for acquisition of defense items 
manufactured in a qualifying country. No public comments were received. The DARC 
agreed to a final rule on 9/17/97. 

Section 811 ofthe Defense Authorization Act for Fiscal Year 1998 (Pub. 
L. 105-56) limits the authority to waive the restrictions of 10 U.S.C. 2534(a) for contracts 
and subcontracts (and some options) entered into on or after the date of enactment (1 0-08-
97). Therefore, we plan to close this case into DFARS Case 97-D321, Waivers of Domestic 
Source Limitations, which was initiated to implement Section 811 . 

NOV 19 1997 



Case Management Reco.·d 

Information H~nd~'ut 

DFARS Case 96-D319 Date November 19, 1997 

Title Authority to Waive Foreign Purchase Restrictions 

Priority 1 

Case Manager 
l(b)(6) 

Submitted r::::B-,L:v::-;------, 
~(b)(6) I 

Origination Code 
L 

Case References 

I 

i 

FAR Cites DFARS Cites 225.872, 225.70, 252.~25 

Cognizant Committees lA I 

! 

Coordination FC ] 

1 

Recommendation Close case into 97-0321. 

i 

We published a revised interim rule in DAC 91-12, to implement the waiver bt 
USD(A&T) of the restrictions of 10 U.S.C. 2534(a) for acquisition of defense items I 
manufactured in a qualifying country. No public comments were received. The DARC 
agreed to a final rule on 9/17/97. 

Section 811 ofthe Defense Authorization Act for Fiscal Year 1998 (Pub. 
L. 1 05-56) limits the authority to waive the restrictions of 10 U.S.C. 2534(a) for con]acts 
and subcontracts (and some options) entered into on or after the date of enactment (1 -081 
97). Therefore, we plan to close this case into DFARS Case 97-0321, Waivers ofD mestic 
Source Limitations, which was initiated to implement Section 811. 

NCf 19 1997 
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Official Case Record . 
' 

Date: September 1)J, 1997 DFARS Case: 96-D319 

Case Title: Authority to Waive Foreign Purchase Restrictions 
; 

Origination: Sponsor: Committee:Intetnational 
L N Acquisition 

Case Manager: FARIDFARS: DFARS 225.7010 
l(b )(6) I 

' 
Statute: Pub. L. 104-201, Sec 810 Statutory Date: 

Outside Interest (Circle): IG OFPP OMB DCAA GAO Industry Other Commerce 

Coordination/Comments (Circle): DDP MPI CPA CPF DSPS FC GC Other . 
Action Scheduled Today: Discuss draft final rule prepared by case manager 
(TAB A), revising interim rule relating to restriction of chemical weapons antidote. 

I 

OSD Position: Concur with draft final. FC concurrence at TAB B. 

'~ 

Discussions/ Actions Taken: 

CAM Update: ~~,..~£ J'O 
,_) 

? . . tl { n LL , i...CZ. 
.. ~ A' 
~ ~....-r 



Case Management Record 

DFARS Case 96-D319 Date September 4, 1997 ' 

Title Authority to Waive Foreign Purchase Restrictions 

' 
Priority 1 Submitted By Origination Code 

l(b )(6) I L 
Case Manager 

l(b)(6) I 
Case References 

FAR Cites DFARS Cites 225.872, 225.70, 252.1225 

Cognizant Committees lA ' 

Coordination FC 

I 

Recommendation Discuss draft final rule at TAB A 7. ~to 
I 

We published a revised interim rule in DAC 91-12, to implement the waiver bY. 
USD(A&T) of the restrictions of 10 U.S.C. 2534(a) for acquisition of defense items 
manufactured in a qualifying country. We received no public comments on the revis~d 
interim rule. However, the coverage relating to chemical weapons antidote erroneou~ly 
makes the acquisition of quantities in excess of the amount needed to maintain the defense 
industrial base a prerequisite for the exception for acquisitions below the simplified 
acquisition threshold. Neith.er the Industrial Preparedness Program (see 208.7204(a) nor 10 
U.S. C. 2534 generally apply below the simplified acquisition threshold. Therefore, We 
recommend conversion to a final rule, with the attached changes to section 225.7010 ~ 



DFARS Case 96-D319 
Authority to Waive Foreign Purchase Restrictions 
Draft Final Rule- Baseline is DAC 91-12. 

PART 225-FOREIGN ACQUISITION 

* * * * * 

225.7010 Restriction on certain chemical weapons antidote. 

225.7010-1 Restriction. 
In accordance with 10 U.S.C. 2534 and defense industrial mobilization requirements (see Subpart 
208.720], do not acquire chemical weapons antidote contained in automatic injectors, or the compqnents 
for such injectors, unless \R.i injector or component is [such items are] 1 manufactured in the Uqited 
States or Canada by a company that-

(a) Is a producer under the Industrial Preparedness Program at the time of contract award; 

(b) Has received all required regulatory approvals; and 

(c) Has the plant, equipment, and personnel to perform the contract in the United States or 
Canada at the time of contract award. 

225.7010-2 Exception. 
In accordance with 10 U.S. C. 2534(g) and 225.7005(a), t[T]he restriction of 225.7010-1 doe~ not 

apply to the acquisition of quantities of chemical 'Neapons antidote contained in automatic inject$rs, or 
the components for such injectors, that e)cceed the amount needed to maintain the U.S. defense · 
mobili!ion base (provided such quantity is an economical purchase quantity), 2if: .• 

(1) ~ ~cquisition is for an amount that does not exceed the simplified acquisition threshpld; 

Or Jp ~~~\ i\+ ·tit>Vh:O>"; • 'f""'~"t{~-t <11\0H•\ (•• 

(2) The chemical weapons antidote contained in automatic injectors, or the components fd,r such 
injectors, [g.u-~·-a"~xceeds the amount needed to maintain the U.S. defense 
mobilization base (provided such quantity is an economical purchase quantity) and the items] 
are manufactured in a qualifying country. 

* * * * * 

1 The phrase "injector or component" is not the same as "chemical weapons antidote contained in automatic 
or the components for such injectors." We need to either repeat the whole thing, which is somewhat cumbersorrle, or 
just refer back to it. 
2 The exception for acquisitions below the simplified acquisition threshold is not subordinate to acquisition of amounts 
needed to maintain the U.S. defense mobilization base. 

1 



A CQ U ISITION AND 
TECHNOLOGY 

DP/FC 

OFFICE OF THE UNDER SECRETARY OF DEFENSE 

3000 DEFENSE PENTAGON 
WASH INGTON DC 20 301 -3000 

August 28, 1997 

MEMORANDUM FOR DIRECTOR , DEFENSE ACQUISITION REGULATIONS COUNCI L 

SUBJECT: DFARS 36-D319 - Authority to Waive Foreign Purchase 
Restrictions 

. I hav e reviewed the changes prop osed by your staff to the 

interim ·rule on the subject waiver authority and concur with t he 

changes as proposed for the final rule. 

My point of contact for this matter is l(b)(6) I, 
~l(b~)(2~) ~~1, ~------~ 

';c-J. 7: ,;lz;:E:r ~ 
Pe~ryan ( 
Deputy Directo~ Defense 
Procurement (Foreign Contract ing) 



Case Management Record ---:}:__ .• : 
~ 

1 
s 1 Rt&$i~ Handout 

DFARS Case 96-D319 Date September 4, 1997 

' 
Title Authority to Waive Foreign Purchase Restrictions 

Priority 1 Submitted By Origination Code ' 

l(b )(6) I L 
Case Manager Case References 

l(b )(6) ] 
I 

FAR Cites DFARS Cites 225.872, 225.70, 252.!225 

Cognizant Committees lA 

' 
Coordination FC 

/-=-........., 
Recommendation Discuss draft final rule at TAB A (q 10 ) 

"----- "' 

We published a revised interim rule in DAC 91-12, to implement the waiver by 
USD(A&T) of the restrictions of 10 U.S.C. 2534(a) for acquisition of defense items 
manufactured in a qualifying country. We received no public comments on the revis~d 
interim rule. However, the coverage relating to chemical weapons antidote erroneously 
makes the acquisition of quantities in excess of the amount needed to maintain the defense 
industrial base a prerequisite for the exception for acquisitions below the simplified 
acquisition threshold. Neither the Industrial Preparedness Program (see 208.7204(a) nor 10 
U.S.C. 2534 generally apply below the simplified acquisition threshold. Therefore, we 
recommend conversion to a final .rule, with the attached changes to section 225.701 0; 

SEP 0 4 1997 



DF ARS Case 96-D319 
Authority to Waive Foreign Purchase Restrictions 
Draft Final Rule- Baseline is DAC 91-12. 

PART 225-FOREIGN ACQUISITION 

* * * * * 

225.7010 Restriction on certain chemical weapons antidote. 

225.7010-1 Restriction. 
In accordance with 10 U.S.C. 2534 and defense industrial mobilization requirements (see Subpart 
208.720], do not acquire chemical weapons antidote contained in automatic injectors, or the comp$nents 
for such injectors, unless ~injector or component is [such items are] 1 manufactured in the U4ited 
States or Canada by a company that-

(a) Is a producer under the Industrial Preparedness Program at the time of contract award; 

(b) Has received all required regulatory approvals; and 

(c) Has the plant, equipment, and personnel to perform the contract in the United States or 
Canada at the time of contract award. · 

225.7010-2 Exception. 
In accordance 'Nith 10 U . .S.C. 2534(g) and 225.7005(a), t[T]he restriction of225.7010-l doef not 

apply to the acquisition of quantities of chemical \\'eapon£ antidote contained in automatic injectprs, or 
the components for such injectors, that 8}(Ceed the amount needed to maintain the U.S. defense l 
mobilization base (pro'fided such quantity is an economical purchase quantity), 2if- . 

(1) The acquisition is for an amount that does not exceed the simplified acquisition thresh;old; 
or 

(2) The chemical weapons antidote contained in automatic injectors, or the components f<?r such 
injectors, [quantity acquired exceeds the amount needed to maintain the U.S. defense ; 
mobilization base (provided such quantity is an economical purchase quantity) and the i~ems] 
are manufactured in a qualifying country. 

* * * * * 

1 The phrase "injector or component" is not the same as "chemical weapons antidote contained in automatic inj~ctors , 
or the components for such injectors." We need to either repeat the whole thing, which is somewhat cumbersolie, or 
just refer back to it. 
2 The exception for acquisitions below the simplified acquisition threshold is not subordinate to acquisition of amounts 
needed to maintain the U.S. defense mobilization base. 

1 



! ' ' Official Case Record . 

l 
Date: April 17, 1997 DFARS Case: 96-D319 

Case Title: Authority to Waive Foreign Purchase Restrictions 

Origination: Sponsor: Committee:International 
L N Acquisition 

C~se Maoa{!er: FARJDFARS: DFARS 208.7203, 225 . 872~ 225.70, 
(b)(6) I 252.225-7016, 252.225-7029 

Statute: Pub. L. 104-201, Sec 810 Statutory Date: 

I 

Outside Interest (Circle): IG OFPP OMB DCAA GAO Industry Other Commerce 

Coordination/Comments (Circle): DDP MPI CPA CPF DSPS FC GC Other I 

' 
' 

Action Scheduled Today: Discuss revised draft interim rule prepared by case ~anager 
(CMR 4-11-97), implementing waiver of 10 U.S.C. 2534(a) for acquisition of defense 
items manufactured in a qualifying country. 

OSD Position: Concur with draft interim rule. Susan Hildner and Pete Bryan aareed 
with this draft in a meeting with the case manager on April 11 , 1997. 

Post-It"' brand fax transmittal memo 7671 j 11 of pages • J 3 
~(b)(6) l Froml(b)(6) 

Co. 1 
Dept. Phone II 

' 
Fax II Fax II 

-
Discussions/ Actions Taken: 

------------ -
---------------------- ~- -CAM Update: ()j/Ct. -Jc 14:-,r ~1'\...·~ c.._<J A ! ( ) 'tV') ... "1-,... 

\, . ~ 



.. 
Case Management Record 

I 

Information aandout 
DFARS Case 96-D3I9 Date April II, I997 

Title Authority to Waive Foreign Purchase Restrictions 

Prior~ty 1 

Case Manager 
l(b )(6) 

FAR Cites 

Cognizant Committees IA 

Coordination FC 

Submitted By 
='~ (b""""')(6:-:-) --.1 

Origination Code 
L 

Case References 96-D023 

DFARS Cites 225.70 

Recommendation Discuss TAB A on Aprill7, 1997. 

USD(A&T) has waived the restrictions of 10 U.S.C. 2534(a) for acquisition of defense 
items manufactured in any qualifying country listed at DF ARS 225.872-1, in accordance 
with the waiver authority at 10 U.S.C. 2534(d)(3). A copy of this waiver was provided on 
April9, 1997. (The waiver of the BAA for IT when the Trade Agreements Act applies is still 
in process.) 

The case manager, in cooperation with Foreign Contracting, has drafted a revised 
interim rule to implement this waiver. Because OSD would like to implement this waiver as 
soon as possible, we have added this case to the agenda for discussion on April 17, 1997. We 
request that each DAR Council policy member coordinate with the appropriate member of 
the International Acquisition Committee prior to that date. 

Note that implementation is complicated by the existence of overlapping 
Appropriations Act restrictions and mobilization base restrictions. In addition, the w~iver 
will require further implementation by the Navy for those naval vessel components not 
restricted in the DF ARS. 

APR 1. ~~ .t99 7 



DF ARS Case 96-D319 
Authority to Waive Foreign Purchase Restrictions 
Draft Interim Rule 

PART 208-REQUIRED SOURCES OF SUPPLIES AND SERVICES 

***** 

208.7203 Authority. 
Authority under current contracting procedures to accomplish industrial planning actions 

(a) Leasing of Government-owned property to planned emergency producers under the 
authority of the Military Leasing Act of1947, 10 U.S.C. 2667; 

(b) Acquisitions in the interest of national defense under FAR 6.202(a)(2), or in case of a 
national emergency or to achieve industrial mobilization under FAR 6.302-3; 

(c) Acquisition [of items restricted] under [225.7010 and] 225.71 ~ 

(1) }.4ini:atl:lre aad ~eat eear.ags; 

(2) PFeeisieH eempeHeats fur meeaanieal time deYiees; 

(3) High pw=:ity silieeH; 

(4) High earl3eH ferreehfame; 

(5) Anti fi:ietiee eear.ngs; and 

(a) Fergmgs and welded shipbea:t=d aaehor ehaifl; 1 

***** 

PART 225-FOREIGN ACQUISITION 

225.000-70 Definitions. 
As used in this part-

***** 
(i) "Qualifying country" is a term used to describe certain countries with memoranda of 

understanding or international agreements with the United States. These countries are 
in 225.872-1. 

***** 

225.872 Contracting with qualifying country sources. 

225.872-1 General. 

1 Paragraphs (c)(l) through (c)(6) to be deleted under case 96-DOIO, to be published in DAC 91-12. 

1 



(a) As a result of memoranda oftmderstanding and other international agreements, the DoD hilts 
detennined it inconsistent with the public interest to apply restrictions of the Buy America.P 
Act/Balance of Payments Program to the acquisition of defense equipment which is mine4, 
produced, or manufactured in any of the following cotmtries (referred to in this part as I 
"qualifying cotmtries"}-

Australia 
Belgium 
Canada 
Denmark 
Egypt 
Federal Republic of Germany 
France 
Greece 
Israel 
Italy 
Luxembourg 
Netherlands 
Norway 
Portugal 
Spain 
Turkey 
United Kingdom of Great Britain and Northern Ireland 

(b) Individual acquisitions for products of the following qualifying cotmtries may, on a 
purchase-by-purchase basis, be exempted from application of the Buy American Act and 
Balance of Payments Program as inconsistent with the public interest-

Austria 
Finland 
Sweden 
Switzerland 

I 
(c) The determination in paragraph (a) of this subsection does not limit the authority of the I 

cognizant Secretary to restrict acquisitions to domestic sources or reject an otherwise i 
acceptable offer from a qualifying cotmtry source in instances where considered necessary! 
for national defense reasons. · 

[(d) DoD has waived the restrictions of 10 U.S.C. 2534(a) for acquisition of defense i 

items manufactured in a qualifying country listed in paragraphs (a) or (b) of this I 
subsection, in accordance with the provisions of 10 U.S.C. 2534(d)(3) (see 225.7005(a)).) 

225.872-2 Applicability. 

(a) This section applies to all acquisitions of supplies except where restricted by-

(1) Provision ofU.S. National Disclosure Policy (NDP), DODD 5230.11, Disclosure of' 
Classified Military Information to Foreign Governments and International 
Organizations; 

2 



(2) U.S. defense mobilization base requirements purchased under the authority ofF AR • 
6.302-3(a)(2)(i) except for quantities in excess of that required to maintain the defense 
mobilization base. This restriction does not apply to Canadian planned producers-

(i) Review individual solicitations to determine whether this restriction applies. 

(ii) Information concerning restricted items may be obtained from the Deputy Assi$tant 
Secretary of Defense (Industrial Affairs); 

(3) [Other] U.S. laws or regulations (e.g., the annual DoD Appropriations Act); and 

(4) U.S. industrial security requirements. 

(b) This section does not apply to construction contracts. 

***** 

SUB~ ART 225.70--AUTHORIZATION ACTS, APPROPRIATIONS ACTS, AND OT$R 
STATUTORY RESTRICTIONS ON FOREIGN ACQUISITION 

***** 

225.7005 Waiver of certain restrictions. 

[(a) The Secretary of Defense has waived the restrictions of 10 U.S.C. 2534(a) for 
acquisition of defense items manufactured in a qualifying country listed in subsection 
225.872-1, in accordance with the provisions of 10 U.S.C. 2534(d)(3). 

(b)] Where provided for elsewhere in this subpart, the restrictions on certain foreign 
purchases under 10 U.S.C. 2534[(a)] may be waived as follows: 

(a[1])The head of the contracting activity may waive the restriction on a case-by-case basis ) 
upon execution of a determination and findings that any of the following applies: · 

(+[i]) The restriction would cause unreasonable delays. 

(~[ii]) United States producers of the item would not be jeopardized by competition front a 
foreign country, and that country does not discriminate against defense items produced 
in the United States to a greater degree than the United States discriminates against 
defense items produced in that country. 

(;[iii]) Application of the restriction would impede cooperative programs entered into J 

~:};:seeni~~~ =~e~ ~O:~i:e~~~::r::s=:::::;: ==Ht rf proetlfeH'I:eHt ofaefeHse iteH'I:s \:Ulaer 225.872, and that country does not discrimin~te 
against defense items produced in the United States to a greater degree than the Upited 
States discriminates against defense items produced in that country. 

(4[iv]) Satisfactory quality items manufactured in the United States or Canada are not 
available. 

3 



(~[v]) Application of the restriction would result in the existence of only one source for tpe 
item in the United States or Canada. · 

i 

('[vi)) Application ofthe restriction is not in the national security interests of the United ! 
States. ' 

(+[vii]) Applicatjon of the restriction would adversely affect a U.S. company. 

(5[2]) The restriction is waived when it would cause unreasonable costs. The cost of the 
item of U.S. or Canadian origin is unreasonable if it exceeds 150 percent of the offeredJ 
price, inclusive of duty, of items which are not of U.S. or Canadian origin. 

* • * * * 

225.7007 Restriction on acquisition of foreign buses. 

225.7007-1 Restriction. . 
In accordance with 10 U.S.C. 2534 ~nd 225. 7005(a)], do not acquire a multi passenger moto~ 
vehicle (bus) unless it is manufactured in the United States or Canaaa[ a qualifying country ]i. 

225.7007-2 Applicability. 
Apply this restriction if the buses are purchased, leased, rented, or made available under contracts 
for transportation services. 

225.7007-3 Exceptions. 
This restriction does not apply in any of the following circumstances: 

(a) Buses manufactured o1:1tsiae the Urutea gtates BHEi Ca:Haaa [in nonqualifying 
countries] are needed for temporary use because buses manufactured in the United 
States or Canaaa[a qualifying country] are not available to satisfy requirements that 
cannot be postponed. Such use may not, however, exceed the lead time required for 
acquisition and delivery of buses manufactured in the United States or Ganaaa[a 
qualifying country]. 

(b) The requirement for buses is temporary in nature. For example, to meet a special, 
nonrecurring requirement or a sporadic and infrequent recurring requirement, buses 
manufactured o1:1tsiEle the UruteEl gtates ana Ga:Haaa[in nonqualifying countries] may 
be used for temporary periods oftime. Such use may not, however, exceed the period ·· 
of time needed to meet the special requirement. I 

' ' 
(c) Buses manufactured ol:ltsiEle the UruteEl gtates aBEl CBnada[in nonqualifying 

countries] are available at no cost to the U.S. Government. 

(d) The acquisition is below the simplified acquisition threshold. 

225.7007-4 Waiver. 
The waiver criteria at 225.7005[(b)] also apply to this restriction. 

* * * * * 
225.7010 Restriction on certain chemical weapons antidote. 

225.7010-1 Restriction. 

4 



t~--

In accordance with 10 U.S.C. 2534 [and FAR 6.302-3(a)(i)), do not acquire chemical weapons 
antidote contained in automatic injectors, or the components for such injectors, unless the injecto~ or 
component is manufactured in the United States or Canada by a company that-

( a) Is a producer under the Industrial Preparedness Program at the time of contract award; 

(b) Has received all required regulatory approvals; and 

(c) Has the plant, equipment, and personnel to perform the contract in the United States or 
Canada at the time of contract award. 

225.7010-2 Exception. 
[(a)] This restriction does not apply if the acquisition is below the simplified acquisition 
threshold. 
[(b) In accordance with 225.7005(a), the restriction of 10 U.S.C. 2534(a) has been wiav~d 
for defense items manufactured in qualifying countries. Therefore, when the quantity i 
acquired exceeds the amount needed to maintain the U.S. defense mobilization base 
(provided such quantity is an economical purchase quantity), the restriction to domesti~ 
sources does not apply to the quantity above that required to maintain the base, in which 
case, qualifying country sources may compete.] 

225.7010-3 Waiver. 
The waiver criteria at 225.7005[(b)] also apply to this restriction. 

***** 
225.7012 Restrictions on anchor and mooring chain. 

225.7012-1 Restrictions. 

(a) Under Pub. L. 101-511, Section 8041, and similar sections in subsequent Defense 
appropriations acts, DoD appropriations for fiscal years 1991 and after may not be used to 
acquire welded shipboard anchor and mooring chain, four inches in diameter and under, 
unless-

(1) It is manufactured in the United States, including cutting, heat treating, quality 
control, testing, and welding (both forging and shot blasting process); and 

(2) The cost of the components manufactured in the United States exceeds 50 percent 
the total cost of components. 

(b) Acquisition of welded shipboard anchor and mooring chain, four inches in diameter and 
wtder, when used as a component of a naval vessel, is also restricted under 10 U.S.C. 
2534(a)(3)(ii). However, the more stringent restriction under 225.7012-1(a) takes 
precedence. 

225.7012-2 Waiver. 
The restriction in 225.7012-1(a) may be waived by the Secretary ofthe Department responsible f~r 
acquisition, on a case-by-case basis, where sufficient domestic suppliers are not available to meet 
DoD requirements on a timely basis and the acquisition is necessary to acquire capability for national 
security purposes. ' 

5 



(a) Document the waiver in a written D&F containing-

(1) The factors supporting the waiver; and 

(2) A certification that the acquisition must be made in order to acquire capability 
national security purposes. 

(b) Provide a copy of the D&F to the House and Senate Committees on Appropriations. 

225.7012-3 Contract clause. 
Use the clause at 252.225-7019, Restriction on Acquisition ofF oreign Anchor and Mooring 
Chain, in all solicitations and contracts--

(a) Using fiscal year 1991 or later funds; and 

(b) Requiring welded shipboard anchor or mooring chain of four inches in diameter or 

***** 

225.7016 Restriction on air circuit breakers for naval vessels. 

225.7016-1 Restriction. 
In accordance with 10 U.S.C. 2534 [and 225.7005-(a)], do not acquire air circuit breakers for 
vessels unless they are manufactured in the United States or Omaea[a qualifying country]. 

225.7016-2 Exceptions. 
This restriction does not apply if.-

( a) The acquisition is below the simplified acquisition threshold; or 

(b) Spares and repair parts are needed to support air circuit breakers manufactured omsiee ll!e 
Unites ~tates or Caaaea[in a nonqualifying country]. Support includes the purchase of 
spare air circuit breakers where those from alternate sources are not interchangeable. 

225.7016-3 Waiver. 
The waiver criteria at 225.7005[(b)] also apply to this restriction. 

225.7016-4 Contract clause. 
Use the clause at 252.225-7029, Preference for United States or Canadian Air Circuit Breakers, all 
solicitations and contracts requiring air circuit breakers for naval vessels, unless-

(a) An exception under 225.7016-2 is known to apply; or 

(b) A waiver has been granted in accordance with 225.7016-3. 

***** 

225.7019 Restrictions on ball and roller bearings. 
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225.7019-1 
{tfl 
'\ ' ; 

Restrictions. 

(a) In accordance with 10 U.S.C. 2534 [and 225.7005Q:J1}, through fiscal year 2000, do 
acquire ball and roller bearings or bearing components which are not manufactured in 
the United States or Ca:Haea[a qualifying country]. 

(b) In accordance with Section 8099 of Pub. L. 104-61 and similar sections in subsequent 
Defense appropriations acts, do not use fiscal year 1996 or subsequently appropriated 
funds to acquire ball and roller bearings other than those produced by a domestic 
source and of domestic origin, i.e., bearings and bearing components manufactured in 
the United States or Canada. 

225.7019-2 Exceptioas. 

(a) the restriction in 225.7019-1(a) does not apply to-

( 1) Acquisitions using simplified acquisition procedures, unless ball or roller 
bearings or bearing components are the end items being purchased; 

(2) Purchases of commercial items incorporating ball or roller bearings; 

(3) Miniature and instrument ball bearings when necessary to meet urgent military 
requirements; 

(4) Items acquired overseas for use overseas; or 

(5) Ball and roller bearings or bearing components or items containing bearings for 
use in a cooperative or co-production project under an international agreement. 
This exception does not apply to miniature and instrument ball bearings. 

(b) The restriction in 225.7019-1 (b) does not apply to contracts for acquisition of commercial 
items or subcontraasfor acquisition of commercial items or commercial components (see 
212.503(a)(xi) and 212.504(a)(xxvi)). 

225.7019-3 Waiver. 

(a) The head of the contracting activity may waive the restriction in 225.7019-1(a}-

( 1) Upon execution of a determination and findings that-

(i) No domestic (U.S. or Canadian) bearing manufacturer meets the requirement; 

(ii) It is notmthe best interests ofthe United States to qualify a domestic beari{lg to 
replaceaqualified nondomestic bearing. This determination must be basedlon a 
finding that the qualification of a domestically manufactured bearing would, 
cause unreasonable costs or delay. A finding that a cost is unreasonable should 
take into consideration DoD policy to assist the domestic industrial mobili~tion 
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base. Contracts should be awarded to domestic bearing manufacturers to 
increase their capability to reinvest and become more competitive; 

(iii) United States producers of the item would not be jeopardized by competiti~n 
from a foreign country, and that country does not discriminate against defepse 
items produced in the United States to a greater degree than the United States 
discriminates against defense items produced in that country; ' 

(iv) Application of the restriction would impede cooperative programs entered into 
between DoD and a foreign country er wal;lla imf:)eae t-ee t:eeipweal pFOel:lfemest of 
aefense items HBSeF a JB121Ffl9FaHS\H],'i aft:maerstaflaisg previ$sg fer reeipreea} 
pwewrement af aefense items ttA:aer 22§.812, and that country does not: discrimin~te 
against defense items produced in the United States to a greater degree than the United 
States discriminates against defense items produced in that country; 

(v) Application of the restriction would result in the existence of only one sowte 
for the item in the United States or Canada; 

(vi) Application of the restriction is not in the national security interests of the 
United States; or 

(vii) Application of the restricti9n would adversely affect a U.S. company. 

(2) For multiyear contracts or contracts exceeding 12 months, except those for 
miniature and instrument ball bearings, only if.-

(i) The head of the contracting activity executes a determination and fmdings tn 
accordance with paragraph (a) of this subsection; ~ 

(ii) The contractor submits a written plan for transitioning from the use of 
nondomestic to domestically manufactured bearings; 

(iii) The plan-

(A) States whether a domestically manufactured bearing can be qualified, a• a 
reasonable cost, for use during the course of the contract period; · 

(B) Identifies any bearings that are not domestically manufactured, their 
application, and source of supply; and 

(C) Describes, including cost and timetable, the transition to a domestically! 
manufactured bearing. (The timetable for the transition should normally 
take no longer than 24 months from the date the waiver is granted); and 

(iv) The contracting officer accepts the plan and incorporates it in the contract. 

(3) For miniature and instrument ball bearings, only if the contractor agrees to 
acquire a like quantity and type of domestic manufacture for nongovernmental 
use. 
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(b) The Secretary of the department responsible for the acquisition may waive the 
restriction in 225.7019-1 (b) on a case-by-case basis, by certifying to the House and 
Senate Committees on Appropriations that-

(1) Adequate domestic supplies are not available to meet DoD requirements on a 
timely basis; and 

(2) The acquisition must be made in order to acquire capability for national security 
purposes. 

225.7019-4 Contract clause. 
Use the clause at 252.225-7016, Restriction on Acquisition ofBall and Roller Bearings, in all 
solicitations and contracts, unless-

(a) The restrictions in 225.7019-1 do not apply or a waiver has been granted; or 

(b) The contracting officer knows that the items being acquired do not contain ball or roller 
bearings. 

***** 

225.7022 Restrictions on totally enclosed lifeboat sunrival systems. 

225.7022-1 Restrictions. 

(a) In accordance with Section 8124 of the Fiscal Year 1994 Defense Appropriations Act , 
(Pub. L. 103-139) and Section 8093 ofthe Fiscal Year 1995 Defense Appropriations · 
Act (Pub. L. 1 03-335), do not purchase a totally enclosed lifeboat survival system, 
which consists of the lifeboat and associated davits and winches, unless 50 percent or , 
more of the components are manufactured in the United States, and 50 percent or mor~ 
of the labor in the final manufacture and assembly of the entire system is performed ini 
the United States. 

(b) In accordance with 10 U.S.C. 2534(a)(3){B) [and 225.7005(a)], do not purchase a 
totally enclosed lifeboat which is a component of a naval vessel, unless it is 
manufactured in the United States or Canada[ a qualifying country]. In accordance 
with 10 U.S.C. 2534(h), this restriction may not be implemented through the use of a 
contract clause or certification. Implementation shall be effected through management. 
and oversight techniques that achieve the objective of the restriction without imposing I. 
a significant management burden on the Government or the contractor involved. 

225.7022-2 Exceptions. 
The restriction in 225.7022-1 (b) does not apply if-

( a) The acquisition is at or below the simplified acquisition threshold; or 

(b) Spare or repair parts are needed to support totally enclosed lifeboats manufactured 
outside the United States or Ctmaaa[a qualifying country]. 

225.7022-3 Waiver. 
The waiver criteria at 225.7005[(b)] apply only to the restriction of225.7022- l(b). 
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225.7022-4 Contract clause. 
Use the clause at 252.225-7039, Restriction on Acquisition of Totally EncJosed Lifeboat 
Survival Systems, in all solicitations and contracts which require delivery of totally enclose~ 
lifeboat survival systems. 

* * * * * 
PART 252-SOLICITATION PROVISIONS AND CONTRACT CLAUSES 

252.225-7016 Restriction on Acquisition of Ball and Roller Bearings. 
As prescribed in 225.7019-4, use the following clause: 

()¢:{, 

RESTRICTION ON ACQUISITION OF BALL AND ROLLER BEARINGS(~) ' 

(a) Definitions. 
As used in this clause-

(1) "Bearing components" means the bearing element, retainer, inner race, or outer 
race. 

(2) "Miniature and instrument ball bearings" means all rolling contact ball bearings i 
with a basic outside diameter (exclusive of flange diameters) of 30 millimeters or 
less, regardless of material, tolerance, performance, or quality characteristics. · 

(b) The Contractor agrees that[, except as provided in paragraph (c),] all ball and roller bearlngs 
and ball and roller bearing components (including miniature and instrument ball bearings) l 
delivered under this contract, either as end items or components of end items, shall be wholly 
manufactured in the United States or Canada. Unless otherwise specified, raw materials, s*ch 
as preformed bar, tube, or rod stock and lubricants, need not be mined or produced in the · 
United States or Canada 

(c)[(1)] The restriction in paragraph (b) of this clause does not apply to the extent that[-

(i) T]the end items or components containing ball or roller bearings are commercial items[; or 
(ii) The ball or roller bearings are commercial items manufactured in a qualifying 
country]. 

[(2)] The commercial item exception [in paragraph (c)(1) of this clause] does not includ~ 
items designed or developed under a Government contract or contracts where the end item ~s 
bearings and bearing components. · 

(d) The restriction in paragraph (b) of this clause may be waived upon request from the Con~tor 
in accordance with subsection 225.7019-3 of the Defense Federal Acquisition Regulation 
Supplement. If the restriction is waived for miniature and instrument ball bearings, the 
Contractor agrees to acquire a like quantity and type of domestic manufacture for 
nongovernmental use. 

(e) The Contractor agrees to retain records showing compliance with this restriction until 3 years 
after final payment and to make records available upon request of the Contracting Officer. ' 
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(f) The Contractor agrees to insert this clause, including this paragraph (f), in every subcontra.dt 
and purchase order issued in performance of this contract, unless items acquired are-- · 

(1) Commercial items other than ball or roller bearings; or 

(2) Items that do not contain ball or roller bearings. 

(End of clause) 

***** 
252.225-7029 Preference for United States or Canadian Air Circuit Breakers. 
As prescribed in 225.7016-4, use the following clause: 

PREFERENCE FOR UNITED STATES OR CANADIAN AIR CIRCUIT 
BREAKERS (.A:PR 1995) 

0.1\\'i..-

(a) Unless otherwise specified in its offer, the Contractor agrees that air circuit breakers for 
naval vessels provided under this contract shall be manufactured in the United States or 
Canada[ a qualifying country listed under Defense Federal Acquisition Regulation 
Supplement (DFARS) 225.872-1] . 

(b) Unless an exception applies or a waiver is granted under 225.701(; 3Ea) [225.7005(b)(l)] o~ 
the Defense Federal Aequisition Regti:lation gupplernent[DF ARS), preference will be giv~n 
to air circuit breakers manufactured in the United States or Canada by adding 50 percent • 
[for evaluation purposes] to the offered price of all other air circuit breakers[, except air : 
circuit breakers manufactured in a qualifying country] for evaluation f)urposes. l 

(End of clause) 
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Case Management Record 

Information Handout 
DFARS Case 96-D319 Date April 9, 1997 

Title Authority to Waive Foreign Purchase Restrictions 

Priority 1 

Case Manager 
l(b )(6) 

FAR Cites 

Cognizant Committees lA 

Coordination FC 

Recommendation 

Submitted By 
,..,;:l(b~)(6:-;-) --.1 Origination Code 

L 
Case References 96-D023 

DFARS Cites 225.70 

i 

USD(A&T) has waived the restrictions of 10 U.S.C. 2534(a) for acquisition of defense 
items manufactured in any qualifying country listed at DF ARS 225.872-1, in accordance 
with the waiver authority at 10 U.S.C. 2534(d)(3). 

I 
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DETERMINATION AND WAIVER 

I hereby make, as Under Secretary of Defe~se (Acquisition anJ 
Technoiogy),the following findings, determination, and waive~ 
regarding the application of the restrictions of 10 U.S.C. 2534: 

Findings 

i 
I 

1. Subsection (a} of 10 U.S.C. 2534 provides that the Secretkry 
of Defense may procure the items listed in that subsection on·~Y 
if the manufacturer of the item is part of the national • 
technology and industrial base. Subsection (d), as amended b~ 
section 810 of the FY 1997 National Defense Authorization Act ~ 
Public Law 104-201, authorizes the Secretary of Defense to walve 
the limitation in subsection (a) of 10 u.~.c 2534 if he 
determines that application of the limitation "would impede the 
reciprocal procurement of defense items under a memorandum of 
understanding providing for reciprocal procurement of defense 
items that is entered into under section 2531" of title 10, u ~ s. 
Code, and if he determines that that country does not i, 

discriminate against defense items produced in the United Staies 
to a greater degree than the United States discriminates agai~st 
defense items produced in that country. j 

2. The Department of Defense has Memoranda of Understanding \ 
(MOUs) with the following countries: Australia, Austria, Belgium, 

• ! 
Canada, Denmark, Egypt, Germany, F1nland, France, Greece, Isr~el, 
Italy, Luxembourg, Netherlands, Norway, Portugal, Spain, Swed~n, 

Switzerland, Turkey, and the United Kingdom. 

3. Many of the MOU countries have advised that firms in theit 
countries have the capability to produce, and would be intere$ted 
in selling to DoD, some or all of the items presently restric~ed 
by 10 u.s.c. 253~-

4. We ha~e received numerous complaints from MOU countries tJat 
domestic source limitations, such as those in 10 U.S.C.2534, qo 
in fact impede the reciprocal procurement of defense items, 
whereas we have received fewer complaints from U.S. industry bhat 
the MOU countries limit procurement to their domestic sources .i 
Over the years, U.S. industry has sold more in defense articl~s 
to the MOU countries than we have purchased from them. Conti~ued 
application of these limitations results in ill will that · 
redounds to the detriment of U.S. interests far in excess of ~ny 
potential benefit to the U.S. industrial base. 

I 
5. I find that none of the MOU countries discriminate agains~ 
defense items produced in the United States to a greater degr~e 
than the United States discriminates against defense items 
produced in those countries. 
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Determination 

Under the authority of 10 U.S.C. 2534(d), I hereby deter~ine 
that application of the limitation of 10 O.S . C 2534(a) would 
impede the reciprocal procurement of defense items under 
memoranda of understanding providing for reciprocal procurement 
of defense items. 

Waiver 

I hereby waive the limitation in lO U.S.C 2534(a} with 
respect to the countries listed in paragraph 2 above. 

L_l(b_H
6_l ___ ____JI APR 

Under Secretary of Defense 
(Acquisition and Technology) 

1.DTAL P.03 



I 
~ 
~ 
¢! 

~ • 

I 
~ 

I 
I 
l 

,,_-J 

§2534 CH. 141--DEF£15£ INDUSTRIAL BASE 188 

(6) A need to ensure that the Department of Defense has 
·access to advanced, state-of-the-art commercial technology. 

(7) The need to protect the national technology and indus
trial base, to preserve and enhance the national technology em
ployment base1 and to provide for a defense mobilization base. 

," (8) A neea to ensure that application of different rules of 
origin for United States end items and foreign end items does 
not result in an award to a finn other than a flrDl providing 
a product produced in the United States. 

(9) Any need-
(A) to maintain the same source of supply for spare 

and replacement parts for an end item that qualifies as an 
American good; or 

(B) to maintain the same source of supply for spare 
and replacement parts in order not to impair integration 
of the military and commercial industrial base. 
(10) The national security interests of the United States. 

(b) In this section, the term "goods which are other than Amer
ican goods" means--

( 1) an end product that is not mined, produced, or manu
factured in the United States; or 

(2) an end product that is manufactured in the United 
States but which includes components mined, produced, or 
manufactured outside the United States the aggregate cost of 
which exceeds the aggregate cost of the components of such 
end product that are mined, produced, or manufactured in the 
United States. 

(Added u §2601 P.L. loo-370, 13Ca)(l), July 19, 1988, 102 Stat. 865; redMipated 12606 P.L. 
1~ l821(b)(1)(A) Sept. 29, 1988, 102 Stat. 2014; redemgnated 12633 P.L: 1~. 

t4202(a), Oct. 23, 1992J 106 Stat. 2669; amended P.L. 103-337, §812(a), (b)(l), Oct. 5, 1994, 
08 Stat. 2816, 2818; P.~.o. 104-108, l4321(b)(20), Feb. 10, 1996, 110 Stat. 873.) 

12634. Miscellaneous llmltatlons on the procurement of 
goods other than United States goods 6 

(a) LIMITATION ON CERTAIN PRocUREMENTS.-The Secretary of 
Defense may procure any of the following items only if the manu· 
facturer of the item satisfies the requirements of subsection (b): 

( 1) BUSEs.-Multipassenger motor vehicles (buses). 

•Section 832 of the. National DefeDN Authorization Act for 1ibcal Yean 1992 and 1993 (P.L. 
102-190, 106 Stat. 1446; 10 U.S.C. 113 not.) proridM: 

SEC. 8S2. REQUIREMENTS RELATING TO EUROPEAN MILITARY PROCUREMENT 
PRACTICES. , 

(a) I:UlWPEAN.·~··PRAQriCBS, ...... Tbe. ·~· of Defen.ee lhall-
(tl ~put:e the •wt.aJ• mU. ot AD1...-fc:ell~made m.Ufta.ty gooda and .m~ proc:urecl each 

,e..-by ·~~ .• pe~ent..-~- eou.~•· 
t2l~d",.,.~JJi8nt~i"~g,~at..to ·~•nec

tor. are e®lid4red in tiJe ~~~electi:Qn of cont.rllctoa. and to determine whether American firma 
are dir.erid®.afl.!cl-cllip• in the teleaiou of coutracton for purchuea by IIUCh ~nt. 
ot~U~>~~d .emeet: .. d 

l3l _ .. ~R~:~~ CQ~ ~on .tth E~-~ta-about. det'enR -con~ ______ ;~_ ~~ ~-

~~:,:::U~E ~~a:~e;:n=G=:-t.:=u:i~f.;nae Wlle&-
tabllah a defeue trade and CQ!)perfrtton wo~ eroup; 'l'be pt1I1'IOM pi' t:bi ~up i• to ~eluate 
the impact of, and forDlulaU. UP.lted Statet poeft:il)~ ~Q.. 1:~,._. Wtl&tivea .thf.t atTeet United 
State. defeDH tnde, c:ooperatioO. abel technoklb ..curlty. ·m •carrytne·· out the l"'lttpo~ibiUtiu 
ot the Workiu& £rOUp, memben or the ~P •hall eo~ult.& u appro~te, with ~notmel in the 
Dlpart,lhent. Of Stitt IDd Comlnerce &nd in the OfJlce or the Unltitcl St.lc.t Trade RepreMnt.l· un. 

(c) [OIIUtted) 

181 CK. 148-0EFENSE INDUSTRIAL BASE §2534>._ ~, 
~-· ~!1 

(2) CHEMICAL WEAPONS ANTIDOTE.--Chemical weapons 
antidote contained in automatic injectors (and components for 
such injectors). · 

(3) COMPONENTS FOR NAVAL VESSELS.--{A) The following 
components: · 

(i) Air circuit breakers. 
(ii) . Welded shi})boar"d anchor and mooring chain with 

a diatneter of four in.~hes or less. 
(iii) . Vessel propeU~rs • with a diameter of six feet or 

more. 
(B) • The folloWing eotnponents of vessels, to the extent they 

are • UI1ique ·• to tllarine >l\PPl~cations: . ·. gyrocompasses, electronic 

navig.· a .. . tio ... ··•.•.· .· ·.n ... · .. . • .· .·C.•·.hatt .. · .. •··· .... •.· .· .. ·· ·.·.s·····Y· ste·.·.·.· .. ·.·.ms .. . · .. ·.·. ·····.· •· ... •. s .. •. tee··.····.· .. .• • .nn·· ··.·. ·.·· .. g .... •·. co ... ·.··. ntrols, pumps, propulsion and · machinery. control · systems, • and . totally enclosed lifeboats. 
. (4) VALVES AND MACHINE TOOLS.-Items in the following 
categories: 

(A) . Pow~re<t and. . n911~po\V~red valves in Federal Sup-
ply Clas~e& 4ijl.O>fUid.4820 used in piping for naval surface 
sbips an~ ~ubtn~llea. 

(B) • ~acllUie t.Ools in the • Federal Supply Classes for 
rnetat.,WOJ."kb:Jg •. >rtlaciJ.itlery. IJ.l.J.mbered 3405, 8408, 3410 
~ug.b '4-l~l, ~~s,. ~43;i, .s.tsa~ 3441 through 3443, 3445, 
3~, .344$. 3fl~· >'.j()q, .and 3.4()1. 
(5) · BAt;~ B~!N(;S ~ !tOI·'.EIJ. BEARINGS.-Ball bearings 

and roller ~~· in !l~rdance with subpart 225.71 of part 
225 oftJ:\e Jl)efeflfil,e>Ft!dere.l Ac:quisition Regulation Supplement, 
as m effect on >~ber 2:i, 1992. 
(b) l(ANUFACTURER .IN THE NATIONAL TECHNOLOGY AND INDus-

TRIAL BAS:!.~ ....... . ·. ·.... ·.·. ·. ·.· •.. · .. .. .. ·.· ..... .... .. · .. . · . . .· -
(1) <.!14J!(EftA.L ··. R£QJ)1J~I::Mf}N'l'....-A manufacturer meets the 

requirern~nts of this sub•ctiPQ if the manufacturer is part of 
the . natiptml techn9l()J.Y ·and in.d.~~trial base. · . . · 

(2) ~AJJTU~~ 9Ii' ClfEMIQi\L WEAPONS ANTIDOTE.-In 
the .· · ·~ . of .. a . J>J't)C~~tne:nt . of · eh~nrical weapons antidote re
ferred . to .. in $Q.bsectiQJl • (a){2), a manufacturer meets tlie re
quirements of tbia> subsectioXJ. OnlY if the manufacturer-

(.A.) m.eet.B tb.e . ~uiretn~11t •t forth in paragraph ( 1); 

( .. ·B···· ·• ··· ...• ) .. · .• .. . ·i···s··.·• •.an····· .. ·.•·.· ···.·•.· ...... e .. . •·.Xl.•.·.•··.·.y····.s ... •.t .. i. n ... •· ... •·.g.• .•·•.·.· ·P···· .• ro .. •.·. ·.d. .. · .. U.· .. • · • . <:e.·· .·· .·· .• r .. •.• .· under the industrial pre-paredpess .program .at .tbetime the contract is awarded; 
(C) has received a.J.l required regulatory a;pprova}s; and 
(D) \Vhen the contrtl®. fol" the pr~rement is awarded1 

has in, exiiitence in th~ nationa.t • technology. and . industrial 
base tl1e pl8Jlt, ~uipment, and . personnel necessary to per
fonn the contract. 
(3) ~~R(J~ VESSELPR()PELLERS.-In the case of 

... ., ... _,_,_ a ... procu.rement __ o( .. _l!esael _ _propeU~nt_tef'erred .. , .. U. .. ~in. JI:U.ha~iQXJ.-' . . .. . 
(a)(3)(A)(ii), the manufacturer of the propellers meets the re· 
quirements of this subsection only if- ' 

(A) the m,anufacturer meets . the requirements set forth 
in paragraph ( 1); and · 

(B) all castings inco~rated Into auch propeUera IU'e 
poured and ftniahed in the United Statea. 

(c) APPLICABILITY TO CERTAIN ITEMS.-
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Date: December 11, 1996 DFARS Case: 96-D319 

Case Title: Authority to Waive Foreign Purchase Restrictions 

Origination: Sponsor: Committee:International 
L N Acquisition 

I 

Case Manager: FARIDFARS: DFARS 225.7005(a)(3) an4 
l(b )(6) ] 225.70 19( a)( 1 )(iv) 

Statute: Pub. L. 104-201, Sec 810 Statutory Date: 
I 

Outside Interest (Circle): IG OFPP OMB DCAA GAO Industry Other Commerce 
j 

Coordination/Comments (Circle): DDP MPI CPA CPF DSPS FC GC Other ! 

Action Scheduled Today: Discuss draft interim rule prepared by case manager iCMR 
12-6-96). Language is the same as proposed by IA Committee, but uses new bas line of 
D.L. 96-019 (November 15, 1996), which issued final rules under DF ARS Cases 96-D023 
and 96-D331 . 

OSD Position: Concur with draft interim rule. I 

' 
Discussions/Actions Taken: 

-:--.........._ 
CAM Update: AB~ ..to l -~ ~\ 1{\.t{¢,.. ~,\ 

' 
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Case Management Record 

Discussion H~ndout 

DFARS Case 96-D319 Date December 6, 1996 

Title Authority to Waive Foreign Purchase Restrictions 

Priority 1 Submitted By Origination Code 
~b)(6) I L 

Case Manager 
l(b )(6) I 

Case References 96-D023 

FAR Cites DFARS Cites 225 .70 l 

I 

Cognizant Committees lA 

Coordination FC 

I 

Recommendation Discuss draft at TAB A 

Foreign Contracting has requested that we now take action on the draft interirr rule 
until the various issues regarding implementation have been resolved with the Depar ment of 
Commerce (TAB B). 

DF ARS Case 96-D023, Foreign Machine Tools and Powered and Non-Powerdd 
Valves, was modified to incorporate the waiver provisions currently at 225.7004-4 ir} the new 
waiver section at 225 .7005 and also changed the references at 225.7007-4, 225.7010-3, 
225.7016-3, and 225.7022-3. 



DFARS Case 96-D319 
Draft Interim Rule 

PART 225--FOREIGN ACQUISITION 

***** 

SUBPART 225.70--AUTHORIZATION ACTS, APPROPRIATIONS ACTS, AND OTijER 
STATUTORY RESTRICTIONS ON FOREIGN PURCUASES 

AC0tl l ~fT ·o 1'/ 
***** 

225.7005 Waiver of Certain Restrictions. 
Where provided for elsewhere in this Subpart, the restrictions on certain foreign purchases ' 

under 10 U.S.C. 2534 may be waived as follows: 

(a) The head of the contracting activity may waive the restriction on a case-by-case basis i 
upon execution of a determination and findings that any of the following applies: 

(1) The restriction would cause unreasonable delays. 

(2) United States producers of the item would not be jeopardized by competition fronh a 
foreign country, and that country does not discriminate against defense items pr~duced 
in the United States to a greater degree than the United States discriminates againSt 
defense items produced in that country. 

(3) Application of the restriction would impede cooperative programs entered into J 
between DoD and a foreign country [or would impede the reciprocal procure ,ent 
of defense items under a memorandum of understanding providing for recip!rocal 
procurement of defense items under 225.872], and that country does not 
discriminate against defense items produced in the United States to a greater degrfe 
than the United States discriminates against defense items produced in that count:pr. 

(4) Satisfactory quality items manufactured in the United States or Canada are not 
available. 

(5) Application of the restriction would result in the existence of only one source for the 
item in the United States or Canada. I 

(6) Application of the restriction is not in the national security interests of the United( 
States. ' 

(7) Application of the restriction would adversely affect a U.S. company. , 

(b) The restriction is waived when it would cause unreasonable costs. The cost of the iteJ 
of U.S. or Canadian origin is unreasonable if it exceeds 150 percent of the offered I 
price, inclusive of duty, of items which are not of U.S. or Canadian origin. , 

* * * * * 
225.7019 Restrictions on ball and roller bearings. 



***** 

225.7019-3 Waiver. 

***** 

(a)(l)(iv) Application of the restriction would impede cooperative programs entered into 
between DoD and a foreign country [or would impede the reciprocal procuremlent 
of defense items under a memorandum of understanding providing for reciprocal 
procurement of defense items under 225.872], and that country does not I 
discriminate against defense items produced in the United States to a greater degrpe 
than the United States discriminates against defense items produced in that count.![y. 
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OFFI~~::. OF THE UNDER SECRETARY uF DEFENSE 

3000 DEFENSE PENTAGON 
WASHlNGTON. DC 2.0301-3000 

A.CQUISITION A.ND 
TEC:HNOI..OGY 

December 5, 1996 

DP/FC 

MEMORANDUM FOR DIRECTOR, DEFENSE ACQUISITION REGULATIONS COUN¢IL 

SUBJECT: OFARS Case 96-D319; Authority to Waiver Foreign Purqhase 
Restrictions 

On October 24, 1996, the International Acquisition (IA) 
committee submitted a proposed change to the DFARS to implerne4t 
Section 810 of the FY 1997 Defense Authorization Act. Sectio~ 810 
amends 10 U.S.C. Section 2534(d) (3) by expanding the waiver 
authority ·to include cases where the restriction would "impede the 
reciprocal procurement of defense items under a memorandum of 
understanding providing for reciprocal procurement of defense items 
that is entered into under section 2531 [of the Code] . 11 The IA 
committee proposed revising 225.7005(3) as set forth in attachment 
(1) to this memorandum. 

Based upon on-going discussions between the Department of: 
Commerce and DoD regarding the need to consult on waivers iss ed 
pursuant to Section 810, my office advised the DARC to hold u 
publication of the proposed rule pending the outcome of these 
discussions. Resolution has not been obtained at this point fnd 
the Director, Defense Procurement has advised us to proceed w~th 
implementing Section 810 in the bFARS. Request that you proc~ed 
with this case utilizing the language drafted by· the IA committee 
in attachment (1) . 

1 

Mv no~o. f contact for this matter is l(b)(6) 
l(b)(2) __j '-------------' 

~~ 
Deputy Director, Defense 
P~ocurement (Foreign Contracting} 

Post•lt"' brand fax transminal memo 1671 I' ot r>tgn " 2./ 

~(b)(6) ,, F1(b)(6} l 
I co. 

Dept. PhoM• 

IFu 1(b}(2) I Fa•• 
I I 



25.7005 Waiver. 

(a) (1} *""** 

(2)**** 

{3) Application of the restriction would impede 
cooperative programs entered into between DoD and a foreign 
country (or would impede the reciprocal procurement of defense 
items under a memorandum of understanding providing for 
reciprocal procurement of defense items under 225.8721, and 
that country does not discriminate against defense items 
produced in the United States to a greater degree than the 
United States discriminates against defense items produced in 

· that country. 

(b)•*** 

Attachment 1 

TOTRL P.02 
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ACQUISITION AND 
TECHNOLOGY 

DP(DAR) 

I 
I 

OFFICE OF THE UNDER SECRETARY OF DEFENSE 

3000 DEFENSE PENTAGON 
WASHINGTON, DC 20301·3000 

November 15, 1996 

In reply refe~ 
DFARS Cases: 6-D02 /96-D331 
D. L. 9~-019 · 

MEMORANDUM FORDIRECTORS OF DEFENSE AGENCIES 
DEPUTY FOR ACQUISITION AND BUSINESS MANAGEMENT, 

ASN(RD&A)/ABM 
DEPUTY ASSISTANT SECRETARY OF THE AIR FORCE 

(CONTRACTING), SAF/AQC 
DIRECTOR, PROCUREMENT POLICY, ASA{RD&A)/SARD-PP 
DEPUTY DIRECTOR (ACQUISITION), DEFENSE LOGISTICS 

AGENCY 

SUBJECT: Foreign Machine Tools, Powered and Non-Powered Valves, 
and Ball and Roller Bearings 

We have amended the Defense Federal Acqui sition Regulation 
Supplement (DFARS) to implement the expiration on October 1, 
1996, of the restriction on machine tools and powered and non
powered valves at 10 U.S.C 2534 and to implement Section 8082 
of the Fiscal Year 1997 Defense Appropriations Act (Public Law 
104-208). Section 8082 extends applicability of the fiscal year 
1996 restriction on procurement of foreign ball and roller 
bearings to acquisitions using fiscal year 1997 funds. 

The attached final DFARS rule is effective immediately and 
will be included in a future Defense Acquisition 

~,.~ 
Eleanor R. Spector 
Director, Defense Procurement 

Attachment 

cc: DSMC, Ft. Belvoir 

Nov 



DFARS Case 96-0023, 
Foreign Machine Tools and Powered and Non-Powered Valves 
Final Rule 

DFARS Case 96-0331, 
Ball and Roller Bearings 
Final Rule 

PART 212--ACQUISITION OF COMMERCIAL ITEMS 

* * * * * 

SUBPART 212.5--APPLICABILITY OF CERTAIN LAWS TO THE ACQUISITION OF 
COM.MERCIAL ITEMS 

* * * * * 

212.504 Applicability of certain laws to subcontracts for the acquisition of commercial 
items. 

(a) The following laws are not applicable to subcontracts at any tier for the acquisition of 
commercial items or commercial components: 

* * * * * 
(xviii) 10 U.S. C. 2534, Miscellaneous Limitations on the Procurement of Goods Other Than 

United States Goods. 

(x.ix) I 0 U.S.C. 2534(c), Preference for United States and Canadian Valves and Madline 
~[Resenred]. 

(xx) 10 U.S. C. 2534(d), Restriction on Acquisition ofCarbonyl Iron Powder[Resenred]. 

(xxi) 10 U.S.C. 2534(e), Restrictioa on Acquisition ofi\ir Circuit Breakers[Resenred]. 

* * * * * 

PART 225--FOREIGN ACQUISmON 

* * * * * 

SUBPART 225.70-AUTHORIZATION ACI'S, APPROPRIATIONS ACI'S, AND OTHER 
STATUTORY RESTRICTIONS ON FOREIGN PURCHASES 

* * * * * 

225.7004 Restrietien oR machine teals and powered and ROB powered val·les[Resenred]. 

225.7004 1 Restrietien. 
In accordance with 10 U.S.C. 2534, through fiscal year 1996, do not acquire, either directly as end 
items or indirectly on behaJfofthe Go't'ernment, the machine tools or powered and non powered 
valves in 225.7004 2 unless they are ofU.S. or Canadian origin. ··.· 
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·. 

·. 225.7004 2 Applicability. 

(a) Machine tools restricted under this section are those tools listed in Federal supply clru;ses of 
metalworking machine!)' in the foJJ.ow=.ng categories 

FEDERAL SUPPLY 
CLASSIFIC'\TION (FSC) NAMB 

3405 Saw a:Ad filing machines 
3408 "Machine centers a:Ad way type machines 
3410 Electrical and ultrasonic erosion machines 
3411 Boring machines 
3412 Broaching machines 
3413 Drilling and tapping machines 
3414 Gear cutting and finishing machines 
3415 Grinding machines 
3416 Lathes 
3417 Milling machines 
3418 Planers and shapers 
3419 Miscellaneous machine tools 
3426 :Metal finishing equipment 
3433 Gas welding, heat cutting; and metalizing 

equipment 
3438 Miscellaneous welding equipment 
3441 Booding and funning machines 
3442 Hydraulic and pneumatic presses, povt'er driven 
3443 Mechanical presses, povt'er drivoo 
3445 Punching and shear.ng machines 
3446 Forging machinery, and hammers 
3448 Riveting machines 
3449 "Miscellaneous seoondwy metal forming and 

3460 
cutting machines 

Machine tool accessories 
3461 Accessories for seoond61)' metalworking 

--------------------------------~m~a~c~hHm·n~ery~' 

(b) Machine tool accessories elru;sified under FSC 3460 or 3461 are not components under 
225.7004 5. Where a solicitation for machine tools includes machine tool accessories, list 
knowA machine tool accessories which are not separate line items in the provision at 
252.225 7040, Machine Tool List. Identify accessories '+vffich are separate line items in the 
schedule. The ooAtracting activity must CKercise judgment in detennining whether an item is 
an accessory or a oompoAent. This detennffiation should be ba5ed on the use ofthe item in 
the machine tool being purcha5ed. 

(c) Valves restricted under this section are those powered and non powered valves listed in 
Federal supply clru;ses 4810 (vah,es, powered) B:fld 4820 (valves, non powered) uSed ift 
piping for naval surface ships and subma.F.nes. 

225.7004 J Exeeptien. 
This restriction does not apply if the acquisition is belo·N the simplmed acquisition threshold. 

225.7004 4 'Wai\'er. 

(a) The head of the contracting activity may waive the restriction on a case by case basis 
upon execution of a determination and findings that aAy ofthe follovring applies: 
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( 1) Tfie restriction would cause unreasonable delays. 

(2) United States producers of the item would not be jeopardized by competition from a 
foreign country, and that country does not discriminate against defense items produced 
in the United States to a greater degree than the Umted States discriminates against 
defense items produced in that country. 

(3) Application of the restriction v;ould impede cooperative programs entered into between 
DoD and a fOreign country, and that country does not discriminate against defense 
items produced in the United States to a greater degree than the United States 
discriminates against defense items produced in that country. 

(4) Satisfactory quality items manufactured in the Umted States or Canada are not 
available. 

(5) Application of the restriction would result in the existence of only one source for the 
item in the United States or CaAada. 

(6) Application of the restriction is not in the national security interests of the Umted 
States. 

(7) Application ofthe restriction would ad't'ersely affect a U.S. company. 

(b) The restriction is vraived when it would cause unreasonable costs. The cost ofthe item 
ofU.S. or Canadian origin is unreasonable ifit exceeds 150 percent ofthe offered 
price, inclusive of duty, of items which are not of U.S. or Canadian origin. 

225.7004 5 U.S. ar Canadian origin. 

(a) A valve or machine tool shaY be considered to be ofU.S. or CaAadian origin if 

( 1) It is manufactured in the United States or Canada; ~md 

(2) The cost of its components manufactured in the United States or Canada eKceeds 50 
percent ofthe cost ofa!l its components. 

(b) The cost of components shaY include transportation costs to the place ofincorporation imo 
the end product and duty (whether or not a duty B-ee eerti:ficate may be issued). 

225.7004 6 Cantraet dauses. 

(a) Unless an exception applies or a wai·1er has been granted, use the clause at 252.225 7017, 
Preference for United States and Canadian Val·1es and Macffine Tools, in all solicitations and 
contracts for valves and machine tools. 

(b) Consider using the clause at 252.225 7001, Buy .American Avt and Balance of 
Payments Program; and, if applicable, the clause at 252.225 7007, Trade .Agreements !..et, 
whenever an exception or waiver is anticipated. ')/here these clauses ar~ used, state in the 
solicitation that offers ·which do not conform to the restrictions ofthe more restricti•re clause 
vrili only be considered if an exception applies or a 'Naiver is granted. 

(c) Use the provision at 252.225 7040, Machine Tool List, in all solicitations fur machine 
tools which contain the clause at 252.225 7017, except where · 
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( l) All machiRe tool accessories are listed as separate liRe items; and 

(2) The solicitatioR does ROt alJoy,r offerors to provide accessories y,rfficb ar:e Rot 
specifically required by the specifications. 

* * * • • 

225.7005 Resen•ed, [Waiver ofcertain restrictions. 
Where provided for elsewhere in this subpart, the restrictions on certain foreign 

purchases under 10 U.S.C. 2534 may be waived as foJJows: 

(a) The head of the contracting activity may wan·e the restriction on a case-by-case 
basis upon execution of a determination and findings that any of the following 
applies: 

(1) The restriction would cause unreasonable delays. 

(2) United States producers of the item would not be jeopardized by competition 
from a foreign country, and that country does not discriminate against defense 
items produced in the United States to a greater degree than the United States 
discriminates against defense items produced in that country. 

(3) Application of the restriction would impede cooperative programs entered into 
between DoD and a foreign country, and that country does not discriminate 
against defense items produced in the United States to a greater degree than the 
United States discriminates against defense items produced in that country. 

(4) Satisfactory quality items manufactured in the United States or Canada are not 
available. 

(5) Application of the restriction would result in the existence of only one source for 
the item in the United States or Canada. 

(6) Application of the restriction is not in the national security interests of the United 
States. 

(7) Application of the restriction would adversely affect a U.S. company. 

(b) The restriction is waived when it would cause unreasonable costs. The cost of the 
item of U.S. or Canadian origin is unreasonable if it exceeds 150 percent of the 
offered price, inclusive of duty, of items which are not of U.S. or Canadian origin.] 

*. * * * 
225.7007 Restriction on acquisition of foreign buses. 

***** 

225.7007-4 Waiver. 
The waiver criteria at 225.7004 4 [7005] alse apply to this restriction. 

* * * * • 
225.7010 Restriction on certain chemical weapons antidote. 
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••••• 
225.7010-3 Waiver. 
The waiver criteria at 225.7004 4[7005) al5e apply to this restriction. 

• • • • • 

225.7016 Restriction on air circuit breakers for naval vessels . 

• • • • • 
225.7016-3 Waiver. 
The waiver criteria at 225.7004 4 [7005) al5e apply to this restriction. 

• • • • • 
225.7019 Restrictions on ball and roller bearings. 

225.7019-1 Restrictions. 

(a) In accordance with I 0 U.S.C. 2534, through fiscal year 2000, do not acquire ball and 
roller bearings or bearing components which are not manufactured in the United States 
or Canada. 

(b) In accordance with Section 8099ofPub. L. 104-61 [and similar sections in 
subsequent Defense appropriations acts], do not use fiscal year 1996 [or 
subsequently appropriated] fimds to acquire ball and roller bearings other than those 
produced by a domestic source and of domestic origin, i.e., bearings and bearing 
components manufactured in the United States or Canada. 

***** 

225.7022 Restrictions on totally enclosed lifeboat sun'ival systems. 

***** 

225.7022-3 Waiver. 
The waiver criteria at 225.7004 4 [7005} apply only to the restriction of225.7022-l(b). 

• • • • • 



... . "" 

PART 252-SOLICIT ATION PROVISIONS AND CONTRACT CLAUSES 

• • • • • 
252.212-7001 Contract Terms and Conditions Required to Implement Statutes or 
Executive Orders Applicable to Defense Acquisitions of Commercial Items. 
As prescribed in 212.301(f)(iii), use the following clause: 

CONTRACT TERMS AND CONDITIONS REQUIRED TO IMPLEMENT STATUTES OR 
EXECUTIVE ORDERS APPLICABLE TO DEFENSE ACQUISITIONS OF COMMERCIAL 

ITEMS (NOV 1995fNOV 1996]) 

(a) • • • 

(b) The Contractor agrees to comply with any clause that is checked on the following list 
of DF ARS clauses which, if checked, is included in this contract by reference to 
implement provisions oflaw or Executive Orders applicable to acquisitions of 
commercial items or components. 

• • • • • 
252.225 7017 Preference for United States and Canadian Valves and Machine 

Tools (10 U.S.C. 2534(c)(2)). 

• • • • • 
252.225-7017 Prefereaee fer Uaited States aad Caaadian Vah·es and Maelline 
+eels [Reserved]. 

As prescribed in 225.7004 6(a), \:I:Se the follovi.Rg cla\:I:Se: 

PREFERENCE FOR UHITED STATES .Q.ID C.Q.lADIAN VALVES Al'ID MACiillffi TOOLS 
(1\...DR 1995) 

(a) For the purpose of this clal:I:Se, a 'lalYe, machine tool, or machine tool accessory is 
considered to he of United States or Canadian origiB if 

( 1) It is manufactufed in the United States or Ca.R:ada; and 

(2) The cost of its components maRufact\ired in the United States or Canada exeeeds 50 
percent of the oost of all its components. The cost of components includes tmnsportation 
costs to the place ofinoorpm:ation inte the ead item and duty (whether or aot ad~· fFee 
entry certificate may he issueS). 

(b) Unless otheF'tvise specified in its offer, the Coatractor agrees that ''alves \:I:Sed in pipffig for 
naval surface ships and suhmar.nes ,.,~thin Federal SYpply classifications 4 81 0 (vah'es, 
po,vered) and 4 820 (¥al\·es, non powered), machine tools within the Federal sup~ 
classifications fer metalworking machinery numhered 3405,3408,3410 through 3419, 
3426, 3433, 3438, 3441 thro~:~gh 3443, 3445, 3446, 3448 ami 3449, and machine tool 
accessories R\::lffiheree 34@ and 3461 deli\·ered as end items or pi:II'Chasee indirectly en 
hehalfofthe Government l:lAder this contract shall he ofUmted States or Canadian origin. 

(c) Unless an exception applies or a waiver is granted l:Hlder 225.7004 4(a) of the Defense 
Federal Acqwsition Regulation S~:~pplement; preference will he given to •,zahzes ana 
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maerune tools of United States or Canadian origin by adding 50 pereeHt to the offered price 
of all other val',•es and machine tools for eYalHatioH purposes. 

252.225 7040 Maehme TaaJ Li5t 
As prescribed in 225.7004 6(c), use the f.ollm-..z:.ng pro•,risioa: 

MP .. CI-m~ TOOL LIST ~4AY 1995) 

The GovemmeHt has ideHtified those items listed as machlHe tool accessories vlhich are Hot listed 
in the schedule as separate liHe items. The Offeror must also list any accessories to be provided 
v.'hich are Hot specifically required by the speeificatioRs. Where the machiRe tool accessory is 
ROt of U.S. or Canadian origiR, as defiRed ia the PrefereRce for United States and Canadian 
Valves and Mac hiRe Tools clause of this solicitatioR, iRdicate the country iR which the accessory 
'''as manufactlH'ed and the cost of the accessory. 

LiRe Item l'Jo. Accessor,• Countn• of MaRufactlH'e Cost 

(ERd ofproYisioR) 
***** 
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194 

(1) In consultation with tlu Secretary of tlu Treasury, an 
examination oftlu appropriate definition and treatment ofcorn
pensation, including deferred compensation. 

(2) An examination of tlu appropriate definition of senwr 
uecutive positions and any otlur positions that should be COV· 
ered under tlu cost allowability policy. . 

(3) An examination of how to apply tlu cost allowability 
policy to individual contracts and aggregations of contractt 
within a corporation. 

(4) Any other matter related to tlu cost allowability oftuc· 
utive compensation that tlu Administrator considers appro
priate. 
(e) LEGJSLATNE PROPOSAL.~ot kz.ter than March 1, 1997, .#& 

President shall submit to Congress a legislative proposal incorporat
ing the conclusions reaclud by tlu review conducted under tub· 
section (d) and establishing a statutory Government standard on the ' 
cost allowability of executive compensation. 
SEC. 810. EXCEPTION TO PROHIBITION ON PROCUREMENT OF FOR· 

EIGNGOODS. 
Section 2534(d)(3) of title 10, Uniud States CO<k, is amended 

by inserting •or would impede tlu reciprocal procurement of defe'* 
items under a memorandum of understanding providing for recip
rocal procurement of defense items that is entered into under section 
2531 of this title, • after •a foreign country, •. · 

Subtitle B--:other Matters 
SEC. Ul. PROHIBITION ON RELEASE OF CONTRACTOR PROPOSALS 

UNDER FREEDOM OF INFORMATION ACT. 
(a) ARMED SERVICES ACQUISITIONS.-Section 2305 of title 10, 

Uni.ud States Code, is amended by adding at tlu end tlu followi"' 
new subsection: 

•(g) PROHIBITION ON RELEASE OF CONTRACTOR PROPOSALS.-(1) 
Except as provided in paragraph (2), a proposal in tlu possession 
or control of the Department o{ Defense may not be made available 
to a'!l person under section 552 of title 6. 

(2) Paragraph (1) does not apply to any proposal that is .t 
forth or incorporated by refere~ in a contract entered into between 
the Department and the contractor that submitted the proposal. 

•(3) In this tubsection, the term 'proposal' means any proposal, 
including a technical, management, or cost proposal, submitted by 
a contractor in response to tlu requirements of a solicitation for a 
competitive proposal. •. 

(b) CNIUAN AGENCY ACQUIS1710NS.-Section 303B of tlu Fed
eral Property and Administrative Services Act of 1949 (41 U.S.C. 
253b) is amended by addi"'l at the end the followi"'f new •ub· 
eection: 

-rmJ PROH1B1710N ON RELEASE OF CONTRACTOR PROPOSALS.
(1) Except as provided in paragraph (2), a proposal in the possa· 
1ion or control of an executive agency ~y not be made cwaikz.ble 
to any peT'80n under section 552 of title 5, United States Code. 
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10 § 2534 ARMED FORCES 

(II) A eont.ract that Ia entered into by a eontnc:tar on behalf ot tile 
Department of Defense for the purpoee of providiJla aucll an Item to IUiot.ber 
eontractor 11 Government-turniahed equipment. 

(B) ln IUIY cue in whicll a eont.ract for Items deacrlbed In aubsec:tlon (aXC) 
Includes the procurement of more than one Federal Supply C1aaa of machine toa1a 
or machine tools and aeeeeaoriu, each supply class ahall be evaluated aeparately tar 
purpoaea of determining whether the limitation In subsec:tlon (a) appliea. 

(C) Subsection (aX C) and thla paragraph shall eeue to be etl'ective on October 1, 
1996. 

(3) Ball bearlnp and roller bearlnp.~u~n (aX6) and thla paragraph 

ahall ce~~t;e o•~ber 1, 19-a6. :lo-!.1-C 
{.'/) ~ . --~1- ~~ - fl__,_...., ."l~f: 

(d) Waiver a o ty.-Tbe tary of)refense may waive the limitation in aubaec-
tion (a) with respect to the procurement of an Item lilted in that wbeeetion It tile 
Sec:retary determines that any of the following apply: 

(1) Application of the limitation would caUIIe unreasonable Costa or delaya to be 
incurred. 

(2) United States producers of the Item would not be jeopardized by eornpetition 
from a foreign country, and that eountry does not diacrlminate against defeme 
Items produced in the United States to a greater degree than the United Stats 
discriminate~ against defense Items produced in that eountry. 

r- (3) Application of the limitation would impede eooperative programa entered lato 
'\ between the Department of Defense and a foreign country, aDd that eountry cloel 

not diacriminate against defense Items produced in the United States to a greater 
, degree than the United States discriminates against defense lt.ema produced in that 
L. _ eountry. 

( 4) Satisfactory quality Items manufactured by lUI entity that Ia part of the 
national technology and induatri&1 base (II deftned in leetion 1491(1) of thla title) 
are not available. 

(5) Application of the limitation would result in the existence ot only one IOUI'Ce 
for the Item that il an entity that ia part of the national teclmoloc and induatrial 
base (u detined in eection 2491(1) of thia title). 

(6) The procurement Ia for lUI amount leu than the lllmplifted acquilitioD 
threshold and aimplifted purehase procedures are being uaed. 

(7) Application of the limitation Ia not in the national lleCIII'ity lntereata ot the 
United States. 

(8) Application of the llmltation would advenely affect a Ulliied Statee eomp1111. 

(e) Sonobuoya.-
(1) LlrnJiatlon.-The Secretary of Defenae may not procure a 10nobuoy l!llllu

factured in a forelan country It United States tlrma that manufadure aoiiObuoya 11'1 
not permitted to eompete on an equal basil with foreign llllllllfacturig ftrma far 
the sale of aonobuoya in that foreign eountry. 

(2) Waiver authority.-Tbe Secretary may waive the 1imitMion in paragraph (1) 
with respect to a particular procurement of aonobuoya It the Secretary detenninel 
that auch procurement Ia in the national security interests f1l the Unit.ed Stme. 

(!) Definltion.-In thia IUbsection, the term "United S&lta &m" baa the 
meaning given such term in aection 2632(dX1) of this title. 

(l) Principle or construetlon with future lawa.-A provlsloo f1l law may DOt be 
eonst.rued u modifying or superseding the provisio1111 of thia sediall, or u requirinc 
funds to be limited, or made available, by the Secretary of Defl!aae to a partieular 
domestic source by eontnct, unleu that provision flllaw-

(1) apecitlcally refers~ thla leetion; 

(2) apecitlcally .tatea that mch provialon f1l law modi&. or 111penedel tile 
proviaions of thia eection; ud 

(3) apecitlcally ldentitlee the partleular domestic IIOUJ"()e bnaiYed and states tblt 
the contract to be awarded pursuant to IUch provision of bnr ill being awarded 1D 
eontravention of thia aection. 
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Case Management Record 

Discussion Handout 
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Title Authority to Waive Foreign Purchase Restrictions 

Priority 1 Submitted B2y~--. 
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Origination Code 
L 

Case Manager Case References 96-D023 
l(b)(6) 

FAR Cites DFARS Cites 225.70 

Cognizant Committees lA 

Coordination FC 

Recommendation Delay action on the draft interim rule. 
/IW / - ~"', '-. 

Foreign Contracting has requested that we delay action on the draft interim rule until 
the various issues regarding implementation have been resolved with the Department of 
Commerce. 

So that we can proceed with implementation ofDFARS Case 96-D023, Foreign 
Machine Tools and Powered and Non-Powered Valves, I have modified the final rule under 
that case to incorporate the waiver provisions currently at 225.7004-4 in the new waiver 
section at 225.7005 and also changed the references at 225.7007-4, 225.7010-3, 225.7016-3, 
and 225.7022-3. 
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INTERNATIONAL ACQUISITION 
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DISCUSS: 

THIS IS THE COMMITTEE'S REPORT RB: IMPLEMENTATION OF 
SECTION 810 OF THE FY 1997 DEFENSE AUTHORIZATION ACT. 
WE WILL DISCUSS IT AT NEXT WEEK'S MEETING. 



SENT BY:ASN(RD&A lAPIA-PP/CP ;t0-?.5-96 ; 9:20 ; -- .l(b)(2) 

-

DEPARTMENT OF l'HE NAVY 
NI\VY INT.:JU'IATIONAL. P•oc;RA1148 OJ,lCI: 

1111 JE,I'£ftSON DAVIS HIGH~·~y 

CJitYSTAL 6ATI:WAT NOift'I'W, SYI'tE 701 C. 
ARL.INOTOiol . VA 2UOI·IfU 

MEMORANDUM FOR THE DIRECTO;R, DAR COUNCJL 

24 October 1996 

Subject: DF ARS CASE 96 .. D31~; AUmORJTY TO WAIVE FOREIGN 
PURCHASE RESTRICI'IONS 

l. PROBLEM: By memorandum dated 3 October 1996, the council tasked the 
International Aequisition Committee with the review and analysis of 1. revision of 10 
C .S.C. 2534 that provides additional atlthority for waivirJi the foreign pure base 
roitrictions af the statute. 

ll. RECOMMENDATION: Revise the DF ARS in accordance with TAB A. 

m. DISCUSSION: Section 810 of the FY 1997 Detense Authorizatitln Aet amends 
10 U.S.C. Section 2S34(d)(3) 'ty expanding~ waiver authority to include cases where 
the restriction would "impede the reciprocal proeuremo.nt of defense items Wlder a 
memo«mdum of undcmand1ng providing for reciprocal procurement of defense items 
that is entered into Wl.der sa;tion 2531 [of the Code]." Th.e new waiver authority 
embraces the reciprocal memoranda of un'derstanding between DoD and the qua.lifyina 
countries li£ted at OF ARS US.87Z. 

DFARS currently lists the waiver pNvision.; of 10 U.S.C. 2534 at 225.7004, Resnit"don 
oa machine took aDd powered and non-powered valves {see DF.A.RS Case 94-Dj14). 
The waiv~ authority at 10 U.S.C. 2534(d)(3) h implemented in· .7004-4{a)(3)- The 
couunittet"J propotes to expa.."ld the OF ARS authority in a manner similar to how the 
statute was expanded. 

Several subsequent section.s that specify items restricted undar 1CJ U.S.C 2534, e.~ 
225.7007 Restrldlon on acquisition of fortip bu~es. refer back to .7004-4 fur their 
waiver provisio!lS (iDSt.ea.d of repeating th~ lengthy wainr provisions several times in the 
subpan). However, DF ARS Case 96-0023, sti!l open, proposes to delete 21!.7004, 
which bl.S expired. Therefore. we propose to Jocate the revised -waiver provisions at 
.1005 {now ~od) and to reference .7005 in subY!qucnt DFARS restrictionj under 10 
U.S.C. 2534 where appropr.ate. 

We did not propose revising the ro\Yerage for anchor and mooring ch!lin US. 7011, since 
those plllchases fall under an appropriation act provision that is more restrictive than me 
statute. 



SENT BY : A~(~l~IA-:~P/CP ;10-QS-96 ; 9:21 : ·. ·;.~- __ :,. • 

.... ,.. 

1V. COLLATBRAL REQUIREMENTS• The proposed DFARS revision does not 
require the collection of dm &om th~ publi~ UDder the Paperwork Reduction Act.. It does 
not rC4uire a R.eeuiatory Flexibility Act analysis because it would not have a significant 
impact upon a substantial number of small Dusintsses. Tho proposed regulation is not a 
significant revision to the DFARS and need not be published for public comment in the 
Federal Register. 

V. CONCURRENCE: All DoD committee members concur with this rt. 

cc: Members; 
{b){6) 

{b){6) 

{b){6) 

{b){6) 

--Army 
•• Ait Force 

----.-' 
-OLA 

------'-, 

-OSD 

[ 
Chainuan,'--.,ln..-:-ternati- -:-;. c-n-a1-,-----' 

Acquisition Committee 



SENT BY :ASN (RD&A )APIA-PP/CP :10-25-96 .... 

Revisions to DFARS 22).70: 

I. Insert the followi111: 
[225.700S Waiver nfCertaiD ReabidioBS.. 
Where provided .for clxwbcre in this Subpan. the rcsuictiom on certain forei&n 
purchases tmdo- 10 U-S".C. 2534 may b~ waived on a cue-by-case basis. 

215--70U5·1 Waiver. 

~-~(b-)(2_) _ _.I;# 5/ s 

(a) The head. of the con~ting activity may waive the r~iriction on a c.ase-by-<:ase 
basis upon exc-;ution of a dctcmuination anJ fmdings ~t AD)' of the followi.tlft applies: 
(1) The ressri.;tion wo\lld -;o~ unreasonable d~~tltlys . 

(2) United States producers uftbe i~m would .not be je-opardized by competition from 
a foreign country. and that country does not discriminate against defense items p~ed 
in th~ United States to a greater degree thnn the United States discriminate.q against 
defense items produced. in tha:: country. 
(3) Applk.ation of the rcsuit.'tion would imptd: cooperative programs entered into 
oetwe.en DoD and a foreign cCiuntry for would imptiU tlr~ ndproctd procuremenJ of 
d~fen.st ilmu 11,tl~r a Wt.!mor1111dum of ""dersmndi,ng pro¥iding for ~iptocal. 
ptocMre~rKttt of dif~tUt Uewu Wider 225.111/.. and. 1h1t country does not discrimioatt 
against defense items produced in the United States to a greater degree than the t:nited 
State~ discriminates a,ai:nst \icfeMe items produced in that eouotry. 
(4) Satisfactory quality items !!Wlufactured in the United Strte1 or Canada are not 
availab1e. 
(S) Applicatior. of the resni.ctic•n wc,uJd resUlt in L.'1e existence of only one: sour·::e for 
tlu: item iu 1he Ull.itc4 Stale$ or C.~ 
(6) .Applk.ation of the :csttic:tion is not in tbt natiorusl security interests of the United 
States. 
(7) Application ofthe testr:ietio11 would advenely affed .. U.S. CCimpany. 
(b) The: Rstriction is waived when it wollld cause un.ruscnahle co~. The cost of the 
item of U.S. or CMadian origin 1li u.nr~cwna~le ifit exceeds l.SO percent of the offered 
price;- indusive of duty, of items which m not of r;.s. or Canadien origin.] 

2. At: 225.7007·4, 
225.701 0·3, 
225.7016-3, 
225.7022·3. 

dolcte ''22S.7004-4~r u.nci wert "215.700~ ." 

3. Revise 22S.70J9-3(a)(l)(iv) as follows: 
"Application of~ restriction wouid impede coopc:rative progranu entered into between 
DoD and a foreign oountry for wollltl impt!de llre rt~ciprocal pi"()Ctuentelll of defense 
itulu Jmdo ll IIU!IIUJr'lllldiUif of ~m4ustiztuiU.t providing for recipN>Cal procwttiiJIJtt of 
dL_,fm.te itelll5· undeT 12S.8 71/, and that country does not discrimina:ce against defeme 
itc:rns produ~d in the United States to a. gn-.&1et depee tlwl the United States 
discriminates aaainst defense items produced in that country;" . 



Royal Netherlands Embassy 
Office of Defense Cooperation 

4200 LinneanAvenue N.W. 
Washington, D.C. 20008 

202-274-2694/5300 
fax: 202-363-1042 

e-mail: defin.at@aol.com 

I 

Ef{- (.) ::,. I 1 -
i 

February 13, 1997 

No: 6587/40l2 

l(b)(6) 
c.c. ,__ ..,...---,...---~------' 
Legislative Assistant to Senator Jolm McCain 
241 Russell Senate Building 
Washington. D.C. 20510 
Fax~(b){2) I 

Re: My letter ofFebr. 5, 1997 no. 6587/4012 

De~,_(b-){-6) ___ _, 

Please be advised that my referenced letter has been canceled. 
With reference to the text of the interim rule (DF ARS Case 96-D-319) to implement the so-cplled 
McCain Amendment I observe that in the summary of items for which the waiver authority of 10 
U.S. C. 2534 is applicable, the ''vessel propellers with a diameter of six feet or more" (10 U.S! C. 
2534 (a) (3) (iii), as amended by the '96 Defense Appropriation Act) is not mentioned. 
I like to suggest to you to include in the interim rule all the items for which the McCain 
Amendment is applicable. 

The Netherlands Defense 
Cooperation Attache '¥10- ' r -

= Job~ G. C. =:r 
Colonel, Royal Netherlands Amw 
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Royal Netherlands Embassy 
Office of Defense Cooperation 

4200 Linn.ean Avenue N.W. 
Washington, D .C. 20008 

202-274-2694/5300 
fax: 202-363-1042 

e-mail: definat@aolcom 
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February 5, 1997 

No: 6587/4012 

To: Defense Ac~uisition Regulations Council 
ATTN:I(b}(B) - I 
PDUSD (A&T) DP (DAR) 
l MD 3D139 
3062 Defense Pentagon 
Wa~oton D--<:_2.0301-3062 
Fax:~2) I 
c . c J b )(B) I 
Legislative Assistant to Senator John McCain 
241 Russell Senate Building 
Washington, D.C. 20510 
Fax: ~b)(2) I 

With reference to the text of the interim rule (DF ARS Case 96-0319), to implement the so-~ed 
McCain Amendment, I noticed that "vessel propellers with a diameter of six feet or more" (10 
USC S.2524 a.(3).a.(iii)) were not mentioned. 

I like to suggest to you to include in the interim rule all the items for which the McCain 
Amendment is applicable. 

The Netherlands Defense 
Cooperation Attache , 

,t~ 
Colonel, Royal Netherlands A.n;ny 



From: T M Kennedy, Attache Defence Supply 

DEFENCE SUPPLY OFFICE 
BRITISH DEFENCE STAFF (WASHINGTON) 
British Embassy 3100 Massachusetts Avenue NW 
Washington DC 20008-3688 

Telephone: (202) 588 6752 
Facsimile: (202) 588 7877 
E-Mail: mkennedy@moduk.org 

Procurement Directorate- Under Secretary of 
Defense 
(A&T) DP (DAR) 
IMD 3S139 
3062 Defense Pentagon 
Washington D.C. 20301-30602 

Dear._l(b-)(-6) ___ _, 

Your reference: 

Our reference: 

Date: 

DS/4/Gen/9 

14 March 1997 

I am pleased to offer comments on the DF ARS Case 96-D319 and Interim Rule published on 
January 17, 1997, on behalf of the United Kingdom Ministry of Defence. 

The United Kingdom is a signatory to a reciprocal procurement MOU with the United State 
Government. The MOU is designed to enhance common defence through the mutual flow 
defence equipment. Both governments undertake to give full consideration to suitable equi ment 
from each other' s national industries and not to apply price differentials under "Buy Nation I" 
laws and regulations. In the US this means that Buy America Act/Balance of Payments Pro~ram 
restrictions are not applied to government acquisitions of defence equipment from the UK at~d 
UK firms are allowed to participate in Department of Defense acquisitions in fair competitidn 
with US firms. The UK reciprocates fully in affording access to US firms to compete for 
Ministry of Defence contracts. 

The Defense Authorization Act for FY1997 contained an amendment, sponsored by Senator John 
McCain (the "McCain Amendment"). In remarks from the Senate floor on 26 January 1996, 
Senator McCain said the purpose was to remove "counter-productive domestic source 
restrictions to ensure free and open markets for defense goods and services." It was intende~, 

specifically, to free countries referred to by Senator McCain as "our most important allies" 7om 
domestic source restrictions previously imposed on DoD by Congress. The countries referr~d to 
were those that have entered into memoranda of tmderstanding providing for procurement of 
defence items, that have demonstrated that their defence markets are open to US sellers, and 
which habitually buy more from US companies than the US Goverrunent buys from compa~ies 

P·VDO/JGSONUfORDD<IC.~\.ID~V)J'ARLE:I'I.DIX 



in those countries. The United Kingdom was singled out for special mention as one such 
"important ally". Senator McCain clearly intended that British companies should not be 
precluded from competing for United States defence business because of US domestic sourc¢ 
restrictions. A note recording further the remarks of Senator McCain and analysing the i 
legislative intent, is attached. ' 

In our opinion DoD's Interim Final Rule, does not give effect to the clear intent of the McC".'.1in 
Amendment and will have little or no effect in practice. The Interim Rule merely restates th¢ 
language of the statute and fails to provide guidance to ensure that the Statute will be : 
implemented so that its purposes are achieved. To give real practical effect to the McCain ! 

Amendment we suggest that the Interim Rule be revised to include a presumption that the 
domestic source restrictions in question shall not apply to items originating in a country thatjis 
party to a memorandum of understanding with the US for reciprocal procurement of defenc~ 
items, if that country has certified in writing to the DoD that it does not discriminate againsttU. S 
defence contractors to a greater degree than the United States discriminates against theirs. ! 
Therefore, we propose that the Interim Rule be amended to add the following language: · 

"A country shall be presumed eligible for a waiver if (1) that country is a qualifying j 
country under DFARS 225.872-1; and (2) a responsible official ofthat country certi4es to 
the Department of Defense that it does not discriminate against defense items producf d in 
the United States to a greater degree than the United States discriminates against def~nce 
items produced in that country. The foregoing presumption may be withdrawn upon\a 
determination and finding by the Secretary of Defense that either of these circumsta1'ces 
has ceased to pertain." 

I 
We believe that a rule of this nature would give the intended effect to the McCain Amendm~nt, 
and would also protect the legitimate interests of the US Government and US industry by 
providing three safeguards. First and foremost, the presumption would apply only in the ca~e of 
MOU countries. The authority of the Secretary of Defense to negotiate and implement J 
memoranda of understanding with foreign countries is limited- an MOU will not be entere, into 
or implemented if it has, or is likely to have, a significant adverse effect on US industry thatl 
outweighs the benefits ofthe MOU (10 USC, 2531(c)). Secondly, for additional assurance, i 
formal certification would be provided by the governments concerned that they do not '1, 

discriminate against US-made defence items to a greater degree than the United States 
discriminates against theirs. Thirdly, the US would, of course, be able to review the certifiqtion 
at its discretion and the Secretary of Defense would retain authority to withdraw DoD's ' 
recognition of the certification, should circumstances alter such that it was no longer accura*. 

The UK Ministry of Defence attaches great importance to the McCain Amendment, which i~ 
hopes to see implemented fully, in accordance with the spirit and intent of the statute. I hopf this 
letter provides sufficient commentary for your purposes, but I should be pleased to provide 1 

further assistance if you would find it helpful. 

P:l!DODGSON\WORDDOCSVfDSVJFARJ.£TI .DOC 



AmtexA 

Legislative Intent I 

In a speech on the Senate floor on January 26 1996, Senator McCain criticised the Fiscal Y eir 
1996 National Defense Authorization Bill that had been reported by the Conference Commi ' ee. 
The Conference had added certain Buy American restrictions to the bill. Senator McCain ar ued 
that these restrictions were counterproductive and harmful to US trading interests. He said: i 

" ... [T]he bill adds "Buy America" restrictions for propellers, ball bearings, and many 
other items which, frankly, are counterproductive to our ongoing relations with our most 
important allies. 

As an example, the British placed orders for approximately $5 billion in United Stat~
made defense articles last year, United States orders of British-made defense items ! 
totalled only about $800 million last year, a ratio of 4-to-1 to our economic advantage .. . I 
am advised that, on average, the British Government purchases twice as much defen~e 
equipment from the United States as we do from them. 1 

Yet even with this obvious economic advantage to the United States of doing businet(s 
with the British Government, the new restrictions in this conference agreement woul 
require the Pentagon to purchase many items from United States manufacturers rathe 
than allowing competition from British and other foreign manufacturers. The result ~s 
that the US taxpayer will not necessarily get the best deal on the price of these goodst and 
our trade relations with our allies will suffer as a result." 1 

Cong. Rec. Jan 26 1996, S 451. 

Senator McCain noted that there are firms in the United Kingdom that are competent to 
manufacture the restricted items. 

"The bill restricts the purchase of ball and roller bearings; there is a competent Britisp 
manufacturer of these items. The bill also restricts procurement of propellers for navlal 
vessels; a competent British source exists for these items. British companies are alsd: 
capable of producing electrical navigation charts, propulsion systems, and a number bf 
the other items that are limited in this bill to American companies." 

ld I 
Senator McCain also called attention to the number of United States contractors that team WJth 
British firms to supply defence items to the United States. He warned that restrictions such ¥s 
those in the Conference bill might prevent these United States firms from competing for DolD 
contracts. 

P:VDODGSON\II'ORDDOC.\HD.SW I-:·fRLEti.DOC 



... [M]any British companies have entered into teaming arrangements with United Sta~~~es 
companies to compete for contracts for some very important United States military 
programs ... 

"Judging by the enthusiasm of Congress for legislating Buy America restrictions, sorhe of 
these British companies could, in the future, be precluded from competing for Unite~ 
States defense business. The secondary impact of additional Buy America restrictiot)s 
would then be preventing their US teaming partners from competing for these contrafts. 
That is an outcome that I suspect many of my colleagues had not considered." 

Id.atS451-2 

Senator McCain explained, finally, that protectionist restrictions could prompt United States 
trading partners to modify their own policies allowing purchase of United States-made good$. 
This, he noted, could threaten the United States' trade balance with its allies: I 

"Mr President, I talked with the British Defense Minister last week. The British Def~nse 
Minister made it very clear, very clear, that, if these Buy America provisions prevail~d, 
they will have to re-evaluate their policies of purchasing defense and other products 'fTom 

the United States of America. ± 
"In my view, [these additional protections] are extremely short-sighted, in that they o 
not take into account the distinct possibility that our trading partners may understand bly 
decide to retaliate against these unfair, protectionist restrictions by denying the Unite~ 
States access to their markets, defense or otherwise. 

"It is a bizarre circumstance, in my view, when the US Congress concocts legislatiOil) 
which operates counter to the best interests of the taxpayer and which threatens our ' 
positive defense trade balance with allies like the British." 

Id. at S 452. 

Senator McCain was not able, however, to remove the harmful language from the Conteren~e 
bill. In the 1996 Authorization Act, as finally passed, the domestic source restrictions of wh~ch 
Senator McCain had complained were retained. Senator McCain concluded his speech on l 
January 26 1996 by stating (again on pageS 452) that he would seek to remove the domestid 
source restrictions through action late in the same 1 04th Congress: I 

"I had hoped that the unnecessary restrictions added in this bill would be removed in1the 
second conference, as requested in the President's veto message, but they were not. l 
intend to work to remove these counter-productive domestic source restrictions to en~ure 
free and open markets for defense goods and services. A true two-way street arrang~ment 
with our loyal allies, such as the British, is the best way to ensure the future availabilkty 
of defense items which are vital to the continued readiness of our Armed Forces and 
those of our allies." 

P:IJDODGSON\WORDOOCSttiD,\lDFARl.Ffl.DOC 



To carry out his purpose to remove the protectionist features that had been enacted in the Fi~cal 
1996 Defense Authorization bill, Senator McCain introduced his amendment to the 1997 
Defense Authorization Bill (the "McCain Amendment") on May 8 1996. In debate on the Senate 
floor on June 28 1996, Senator McCain noted that the Committee-reported bill contained hiJ 
Amendment. He said: ] 

"The committee also adopted an amendment to provide the Secretary of Defense wit~ the 
authority to waive counterproductive "Buy America" restrictions which were adopte~ in 
last year's defense authorization bill ... The new waiver may be exercised at the I 

Secretary' s discretion to allow the Department of Defense to purchase items from a ~rm 
located in a foreign country, ifthat country has a reciprocal defence procurement ' 
memorandum ofunderstanding with the United States. The new waiver will once agiain 

( 

allow free trade between the United States and our allies for defense contracts." · 
(emphasis added). I 

Senator McCain's remarks make it clear that he, the author of the Amendment, and the Con8;ress 
understood that the Amendment effected the free trade principles he had stated in his floor · 
speech oflanuary 26 1996. I 
Commenting on the McCain Amendment shortly before its enactment, DoD's Under Secretary 

I 

for Procurement, Dr Paul Kaminski, stated that Buy America restrictions "send a bad signal,! and 
the Amendment offered by Senator McCain is a very constructive way of opening things up . .\" 
Defense Daily vol. 191, no 43, May 30 1996 

P:VDODGSONlWORDDOCS\AD.\WFARLETI.DOC 



FROM SPAIN-COMMERCI AL~ WASH PHONE NO. 265 9478 P01 ..., 
\ /t. - 0 J { 1 .. _) 

OFICJNA COMERCIAL DE ESPANA 

TO: 

COMMERCIAL OFFICE 
EMBASSY OF SPAIN 

Subject : DF ARS Ca.-.e 96-0319 

TEXT: 

' 

\ 
i 
I 

~ 
2558 Massachusetts Avenue, N. W. 

Washington, D.C. 20008-2865 

T e!. (202) 265-8600 

Telex 84228 OFCOM UW 

Fax (202) 265-94 78 

March 17, 1997 
Ref.: 311 VE/cr 

We propose that the Interim Rule, in order to gi~e real practical effect to the Mcb ain 
Amendment should be amended to add the followins language: 

"A country shall be presumed eligible for a waiver if(l) that country is a qualifying cointry 
under DFARS 225.872-1; and (2) a responsible official of that country certifies to the Dcpartmc t of 
Defense that is does not discriminate against defense items produced in the United States to ll gr ater 
degree than the United States discriminates against defense items produced in that country: j The 
foregoing presumption may be withdrawn upon a determination and finding by the Secretaly of 
Defense that either o se circumstances has ceased to pertain". 

ia 
r for Economic and Commercial Affairs 



. ~ EMBASSY OF SWEDEN 

WASHINGTON, DC 

Defense Acquisitions 
Regulations Council 

Attn. ~~(b-)(_6) ____ ~--------~ 
Procurement Directorate 

March 19, 1997 

Under Secretary of Defense, (A&T) DP/DRA 
IMD 3S 139 
3062 Defense Pentagon 
Washington, DC 20301 - 3060 

Dear~l(b-)(~6) ______ ~~ 

With reference to the McCain Amendment and Buy American 
restriction, Swedish companies have during recent years 
been unable to participate in US government and US defense 
industry's procurement of the following items and systems. 

US government procurement of high technology ball bearings. 
Affected Swedish company SKF. 

US government procurement of propeller shaft for fast seali~t 
ship and naval ships in general. Affected Swedish company 
Motala Verkstad AB and Kamewa AB. 

US government procurement of propellers for fast sealift shtps 
and other naval ships in general. Affected Swedish company 
Kamewa AB. 

US government procurement of welded shipboard anchor and 
mooring chain. Affected Swedish company Bj6rneborg AB . 

US government procurement of propulsion and machinery contr?l 
systems such as diesel engines . Affected Swedish company 
Warsila Diesel. 

US government procurement of emergency water for life rafts 
and life boats. Affected Swedish company MP Water Ltd. 

Address Telephone Telegram Telefax Tolex 



Furthermore the two Swedish companies Volvo and Scania are 
world recognized producers of trucks and buses. Neither of 
companies have been engaged in the US government procurement 
based on the existing restriction on foreign built buses. 

The same reason as above exist for some other Swedish 
companies which produces equipment, such as pumps and 
machinery control sys t em. 

There is now restrictions for US companies to participate in 
Swedish government procurement of the above listed component 
and systems. 

With reference to the defense trade balance b etween Sweden 
t he United States, it would be most appreciated if 
restrictions such as these could be waived in order to creat 
better opportunities for a balanced defense trade between 
Sweden and the Uni ted States. 

Sincere l y, 

~~. --... ·"··' ..._/\~2) 

Lars Bjerde 
Counselor f or Defense Cooperation 

cc. Ms Eleanor Spector, Dir, Defense Procur eme nt, Offi c e of 
the Under Secr eta r y of De fense , 30 00 De fense Pentagon, Room 
3E144, Wash ingt on, DC 20301-3000 



Defense Acquisition Regulations Directorate 
Memo 

March 25 , 1997 

To : Mr . Pete Bryan (FC) 

Subject : Authority to Waive Foreign Purchase Restrictions 

The interim rule under DFARS Case 96-D319 was published fo~ 
comment on January 17, 1997 (62 FR 2615), with comments due by 
March 18 , 1997 (Atch 1) . 

We have received four public comments, from the embassies ~ f 
the Netherlands , Great Britain, Spain , and Sweden (Atch 2) . Before 
we assign these comments to the International Acquisition Cornmii tee 
for analysis, we are interested in any recommendations you may ave 
regarding the policy issues involved, especia l ly with regard to 
whether or not language that would encourage use of the McCain 
Amendment is appropriate for inclusion in the DFARS . 

Our case manager is ._l(b-)(_6l ______ _____.l ~(b)(2) I. 

,. 

Attachments 

~w.~~ 
Linda W. Neilson 
Deputy Director , Defense 

Acquisition Regulations Council 



I. 

~~ 
Federal Register ' ''ol. 62, No. 12 I Friday, January 17, 

26. Section 252.236-7006 is amended 
by revising the clause date to read "OAN 
1997)"; and by revising paragraph (c) to 
read as follows: 

252.236-7006 Cost Limitation. 

• • • • • 
(c) Prices stated in offers for items subject 

to cost limitations shall include an 
appropriate apportionment of all costs, direct 
and indirect, overhead, and profit. 

• • • • • 
252.239-7007 [Amended]. 

27. Section 252.239-7007 is amended 
by revising the clause date to read "OAN 
1997)"; and in paragraph (d)(1) by 
removing the word "certified". 

252.247-7001 [Amended]. 

28. Section 252.247-7001 is amended 
by revising the clause date to read "OAN 
1997)"; and in paragraph (g) by 
removing the word "certification" and 
inserting the word "statement" in its 
place. 
IFR Doc. 97-1036 Filed 1-16-97; 8:45 ami 
BILLING CODE S000-04-M 

48 CFR Part 225 

[DFARS Case 96-0030] 

Defense Federal Acquisition 
Regulation Supplement; Metalworking 
Machinery-Trade Agreements 

AGENCY: Department of Defense (DoD). 
ACTION: Final rule. 

252.225-7017, and 225.7040. This final 
rule makes a related amendment at 
DFARS 225.403-70. The rule removes 
the exception to application of the trade 
agreements acts for those machine tools 
for which acquisition was previously. 
but is no longer, restricted by 10 U.S.C. 
2534(a)(4) (B). 

B. Regulatory Flexibility Act 
This final rule does not constitute a 

significant DFARS revision within the 
meaning of FAR 1.501 and Public Law 
98-577 and publication for public 
comment is not required. However, 
comments from small entities 
concerning the affected DF ARS subpart 
will be considered in accordance with 5 
U.S.C. 610. Such comments should cite 
DFARS Case 96-D030 in 
correspondence. 

C. Paperwork Reduction Act 
The Paperwork Reduction Act does 

not apply because this final rule does 
not contain any information collection 
requirements that require approval by 
the Office of Management and Budget 
under 44 U.S. C. 3501, et seq. 

List of Subjects in 48 CFR Part 225 
Government procurement. 

Michele P. Peterson, 
Executive Editor, Defense Acquisition 
Regulations Council. 

Therefore, 48 CFR Part 225 is 
amended as follows: 

l. The authority citation for 48 CFR 
Part 225 continues to read as follows: 

AUlHORJTY: 41 U.S.C. 421 and 48 CFR 
Chapter 1. 

PART 225-FOREIGN ACQUISITION 

SUMMARY: The Director of Defense 
Procurement has issued a final rule 
amending the Defense Federal 
Acquisition Regulation Supplement 
(DF ARS) to reflect the expiration of 225.403-70 [Amended] 
certain statutory restrictions on the z. Section 225.403-70 is amended by 
acquisition of machine tools. removing the entry "34 Metalworking 
EFFECTIVE DATE: january 17, 1997. machinery (except 3408, 3410-3419, 
FOR FURTHER INFORMATION CONTACT: 3426, 3433, 3441-3443, 3446, 3448, 
Ms. Amy Williams, PDUSD (A&T) DP 3449, 3460, 3461)" and inserting in its 
(DAR) . lMD 3Dl39, 3062 Defense place the entry "34 Metalworking 
Pentagon, Washington, DC 20301-3062. machinery". 
Telephone (703) 602-0131. Telefax (FR Doc. 97-1040 Filed 1-6-97; 8:45am] 
(703) 602- 0350. Please cite DF ARS Case BILLING coDE so00-04-M 
96-D030 In all correspondence related' ·---------------
to this issue. ~ 

SUPPLEMENTARY INFORMA llON: 

A. Background 
10 U.S. C. 2534 (a)(4) (B) restricted the 

acquisition of non-domestic machine 
tools in certain Federal Supply Classes 
for metalworking machinery. This 
restriction ceased to be effective on 
October 1. 1996. On November 15, 1996 
(61 FR 58488), the DFARS was amended 
to remove language that Implemented 
10 U.S.C. 2534(a)(4)(B). at 225.7004. 

48 CFR Part 225 

[DFARS Case 96-0319] 

Defense Federal Acquisition 
Regulation Supplement; Authority To 
Waive Foreign Purchase Restrictions 

AGENCY: Department of Defense (DoD). 
AcnoN: Interim rule with request for 
conunents. 

SUMMARY: The Director of Defense 
Procurement has issued an interim rule 

q/.,-/)3-tq 
I Rules and ~egulations 2615 

amending the Defense Feder~ 
Acquisition Regulation SuppJement 
(DFARS) to implement Sectiqn 810 of 
the National Defense Authorijzation Act 
of Fiscal Year 1997 (Public {4w 104-
201). Section 810 adds new attthority to 
waive the restrictions on fore~gn 
purchases at 10 U.S.C. 2534. i 
OATES: Effective date: january 17, 1997. 

Comment date: Commentspn the 
interim rule should be submi~ted in 
writing to the address shown!1.·.below on 
or before March 18, 1997, to e 
considered in the formulatio of the 
final rule. · 
ADDRESSES: Interested partie~ should 
submit written comments to: !Defense 
Acquisition Regulations Cou(lcil, Attn: 
Ms. Amy Williams, PDUSD (~&n DP 
(DAR); IMD 3D139, 3062 Def~nse 
Pentagon, Washington, DC 2q301-3062. 
Telefax number (703) 602- 0¥0. Please 
cite DFARS Case 96- D319 injall 
correspondence related to th'f> issue. 
FOR FURTHER IN FORMA llON CONTACT: 
Ms. Amy Williams, (703) 60+0 131. 

SUPPLEMENTARY IN FORMA llON:i 

A. Background 

This interim rule impleme(lts Section 
810 of the National Defense I 
Authorization Act for Fiscal year 1997 
(Public Law 104-201). Sectiop 810 adds 
new authority to waive the r~strictions 
on foreign purchases at 10 U.S.C. 2534, 
applicable to buses, chemica~weapons 
antidote, air circuit breakers, ·ball and 
roller bearings, totally enclos~d lifeboat 
survival systems, and anchor'! and 
mooring chain, if application of the 
restrictions would impede th~ 
reciprocal procurement of delimse items 
under a memorandum of un~erstanding. 
However, this waiver authority will not 
be effective with regard to th' additional 
restrictions on the acquisitioljl of anchor 
and mooring chain, noncom¢ercial ball 
and roller bearings, and totally enclosed 
lifeboat survival systems, coritained in 
defense appropriations acts (~d 
Implemented at DFARS 225.?012, 
225.7019, and 225.7022, resp~ctively). 

B. Regulatory Flexibility Act 
This interim rule is not exijected to 

have a significant economic impact on 
a substantial number of smal~ entities 
within the meaning of the Re~ulatory 
Flexibility Act, 5 U .S.C. 601, 1et seq .. 
because there are no known ~mall 
business manufacturers of b'f'es, air 
circuit breakers, or the restricted 
chemical weapons antidote; ~cquisition 
of anchor and mooring chainf 
noncommercial ball and roll~r bearings, 
and totally enclosed lifeboat liurvival 
systems is presently restrictej:i to 
domestk som<ffi by defense I 

Itt~ I 
' 
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appropriations acts; and the restrictions 
of 10 U.S.C. 2534 do not apply to 
purchases of commercial items 
incorporating ball or roller bearings. An 
Initial Regulatory Flexibility Analysis 
has, therefore, not been prepared. 
Comments are invited from small 
businesses and other interested parties. 
Comments from small entities 
concerning the affected DFARS subparts 
also will be considered in accordance 
with 5 U.S. C. 610. Such comments 
should be submitted separately and 
should cite DFARS Case 96-D319 in 
correspondence. 

C. Paperwork Reduction Act 

The Paperwork Reduction Act does 
not apply because this interim rule does 
not contain any information collection 
requirements that require approval by 
the Office of Management and Budget 
under 44 U.S.C. 3501, et seq. 

D. Determination to Issue an Interim 
Rule 

A determination has been made under 
the authority of the Secretary of Defense 
that urgent and compelling reasons exist 
to publish this interim rule prior to 
affording the public an opportunity to 
comment. This action is necessary to 
implement Section 810 of the National 
Defense Authorization Act for Fiscal 
Year 1997 (Public Law 104-201). 
Section 810 adds new authority to 
waive the restrictions on foreign 
purchases at 10 U.S.C. 2534, and was 
effective upon enactment on September 
23, 1996. Comments received In 
response to the publication of this 
interim rule will be considered in 
formulating the final rule. 

List of Subjects in 48 CFR Part 225 

Government procurement. 
Michele P. Peterson, 
Executive Editor, Defense Acquisition 
Regulations Council 

Therefore, 48 CFR Part 225 is 
amended as follows: 

1. The authority citation for 48 CFR 
Part 225 continues to read as follows: 

Authority: 41 U.S.C. 421 and 48 CFR 
Chapter I. 

PART 225-FOREIGN ACQUISITION 

2. Section 225.7005 is amended by 
revising paragraph (a) (3) to read as 
follows: 

225.7005 Waiver of certain restrictions. 

* * * * * 
(a) * * * 
(3) Application of the restriction 

would impede cooperative programs 
entered into between DoD and a foreign 
country or would impede the reciprocal 

procurement of defense items under a 
memorandum of understanding 
providing for reciprocal procurement of 
defense items under 225.872, and that 
country does not discriminate against 
defense items produced in the United 
States to a greater degree than the 
United States discriminates against 
defense items produced in that country. 

* * * * * 
3. Section 225.7019-3 is amended by 

revising paragraph (a)(1)(iv) to read as 
follows: 

225.7019-3 Waiver. 

(a) * * * 
(1) * * * 
(iv) Application of the restriction 

would impede cooperative programs 
entered into between DoD and a foreign 
country or would impede the reciprocal 
procurement of defense items under a 
memorandum of understanding 
providing for reciprocal procurement of 
defense items under 225.872, and that 
country does not discriminate against 
defense items produced in the United 
States to a greater degree than the 
United States discriminates against 
defense items produced in that country; 

* * * * * 
[FR Doc. 97-1038 Filed 1-16-97; 8:45am] 
BILLING CODE 5000-04-M 

48 CFR Parts 225 and 252 

[DFARS Case 96-0021] 

Defense Federal Acquisition 
Regulation Supplement; Contingent 
Fees-Foreign Military Sales 

AGENCY: Department of Defense (DoD). 
ACTION: Interim rule with request for 
comments. 

SUMMARY: The Director of Defense 
Procurement has issued an interim rule 
amending the Defense Federal 
Acquisition Regulation Supplement 
(DFARS) to conform to changes adopted 
in the Federal Acquisition Regulation 
(FAR), pertaining to elimination of 
requirements for Government review of 
a prospective contractor's contingent fee 
arrangements. 
DATES: Effective date: January 17, 1997. 

Comment date: Comments on the 
interim rule should be submitted in 
writing to the address shown below on 
or before March 18, 1997, to be 
considered In the formulation of the 
final rule. 
ADDRESSES: Interested parties should 
submit written comments to: Defense 
Acquisition Regulations Council. Attn: 
Ms. Amy Williams, PDUSD (A&T) DP 
(DAR). IMD 3D139, 3062 Defense 

Pentagon, Washington, DC 2Q301-3062. 
Telefax number (703) 602-03~0. Please 
cite DFARS Case 96-D021 inlall 
correspondence related to th1, issue. 
FOR FURTHER INFORMATION CONTACT: 
Ms. Amy Williams, (703) 602~0131. 
SUPPLEMENTARY INFORMA TION:I 

A. Background 

This interim rule amends QFARS 
225.73,252.212-7001, and 2$2.225-
7027 to conform to the FAR r.hisions 
published as Item I of Federai 
Acquisition Circular 90-40 (Eh FR 
39188, july 26. 1996), which temoved 
requirements for prospective ~on tractors 
to provide certain informatiop to the 
Government regarding contirlgent fee 
arrangements. This interim nl.le makes 
the associated DFARS changJs related to 
contingent fees under contraqts for 
foreign military sales. 

B. Regulatory Flexibility ActJ 

This interim rule is not ex~ected to 
have a significant economic ifnpact on 
a substantial number of smalf entities 
within the meaning of the Regulatory 
Flexibility Act, 5 U.S.C. 601, ~t seq., 
because the rule removes requirements 
for contracting officer review)of 
contingent fee arrangements ~nder 
foreign military sales contracp;. but does 
not change the policy pertain~ng to the 
allowability of contingent fees under 
these contracts. An Initial Re~1 latory 
Flexibility Analysis has, ther fore, not 
been prepared. Comments ar. • invited 
from small businesses and ot~er 
interested parties. Comments!from small 
entities concerning the atfect' d DF ARS 
subparts also will be consideSed in 
accordance with 5 U.S. C. 610~ Such 
comments should be submitt~d 
separately and should cite DaARS Case 
96-D021 in correspondence. 

C. Paperwork Reduction AcJ.· 
The Paperwork Reduction .. · ct does 

not apply because this inter· • • rule does 
I 

not contain any information ~ollection 
requirements that require aprjroval by 
the Office of Management ani)J. Budget 
under 44 U.S. C. 3501 , et seq. f 
D. Determination to Issue an1 nterim 
Rule 

A determination has been ~de under 
the authority of the Secre~~~~ Defense 
that urgent and compelling rfons exist 
to publish this interim rule p ior to 
affording the public an oppo unity to 
comment. This interim rule c nforms 
the DFARS to changes alread . adopted 
in the FAR. Federal Acquisiti n Circular 
90-40 (FAR Case 93-009) eli.!runated 
the clause at FAR 52.203- 4, qontingent 
Foe Rep<e,.ntation and A"'l ment: the 



No: 6587/4012 

Royal Netherlands Embassy 
Office of Defense Cooperation 

4200 Linnean Avenue N. <N. 
Washington, D.C . 20008 

202-274-2694/5300 
fax: 202-363-1042 

e-mail: defmat@aol.com 

To: D~fense Acauisitio~lations Council 
AT , ._(_b)_(6_) ---... .,.---~---~ 
PDUSD (A&T) DP (DAR) 
1 MD 3D139 
3062 Defense Pentagon 
Wasrungton, D.C. 20301-3062 
Fax: [(b)(2) I 

c.cJ (b)(6) 

Legislative Assistant to Senator John McCain 
241 Russell Senate Building 
Washington. D.C. 20510 
Fax:l(b)(2) I 

Re: My letter ofFebr. 5, 1997 no. 6587/4012 

De~(b)(6) 

Please be advised that my referenced letter has been canceled. 

February 13, 199~ 

With reference to the text of the interim rule (DFARS Case 96-D-319) to implement the so-c¥ed 
McCain Amendment I observe that in the summary of items for wruch the waiver authority o 10 
U.S. C. 2534 is applicable, the "vessel propellers with a diameter of six feet or more" (10 U.S C. 
2534 (a) (3) (iii), as amended by the '96 Defense Appropriation Act) is not mentioned. 
I like to suggest to you to include in the interim rule all the items for which the McCain 
Amendment is applicable. 

The Netherlands Defense 
Cooperation Att~he 

=JZ!=t 
Colonel, Royal Netherlands Ami>' 
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Royal Netherlands Embassy 
Office of Defense Cooneration 

4200 Linncan Avenue N.~. 
Washington,. D.C. 20008 

202-274-2694/5300 
6rx: 202-363-1042 
~ dcfinlt@aol.com 

laJ001/001 

9y- 0317-; 

February 5, 199~ 
No: 6587/4012 

To: De~ense_Ac.auisitio.n.Reg. ulations Council 
ATTN:I(b)(6) I 

'--:--=:----,----,----,-J 

PDUSD (A&T) DP (DAR) 
1 MD 3Dl39 
3062 Defense Pentagon 
Washin o D.C. 20301·3062 
Fax: (b)(2) 

With reference to the text of the interim rule (DF ARS Case 96--D319), to implement the sojcalled 
McCain Amendment, I noticed that "vessel propellers with a diameter of six feet or moren ~~ 0 
USC S.2524 a.(3).a.(ili)) were not mentioned. 

I like to suggest to you to include in the interim rule all the items for which the McCain 
Amendment is applicable. 

The Netherlands Defense 
Cooperation Attache • 

~ ~~::;· i 
Colone4 Royal Netherlands A$\y 



From: T M Kennedy, Attache Defence Supply 

DEFENCE SUPPLY OFFICE 
BRITISH DEFENCE STAFF (WASHINGTON) 
British Embassy 3100 Massachusetts Avenue NW 
Washington DC 20008-3688 

Telephone: (202) 588 6752 
Facsimile: (202) 588 7877 
E-Mail: mkennedy@moduk.org 

Defense Acquisition Regulations Council 
Attn~(b)(S) I 
Procurement Directorate - Under Secretary of 
Defense 
(A&T) DP (DAR) 
IMD 3S139 
3062 Defense Pentagon 
Washington D.C. 20301-30602 

De~(b)(6) I 

Your reference: 

Our reference: 

Date: 

DS/4/Gen/9 

14 March 1997 

v/ l o· '?fl1 ...., 1 0 ./ ,-._, 

I am pleased to offer comments on the DF ARS Case 96-D319 and Interim Rule published oj 
January 17, 1997, on behalf of the United Kingdom Ministry ofDefence. [ 

The United Kingdom is a signatory to a reciprocal procurement MOU with the United State~ 
Government. The MOU is designed to enhance common defence through the mutual flow of 
defence equipment. Both governments undertake to give full consideration to suitable equitpent 
from each other's national industries and not to apply price differentials under "Buy Nationa" 
laws and regulations. In the US this means that Buy America Act/Balance of Payments Pro . am 
restrictions are not applied to government acquisitions of defence equipment from the UK '4d 
UK firms are allowed to participate in Department of Defense acquisitions in fair competitiop 
with US fmns. The UK reciprocates fully in affording access to US fmns to compete for 
Ministry of Defence contracts. 

The Defense Authorization Act for FY1997 contained an amendment, sponsored by Senator lrohn 
McCain (the "McCain Amendment"). In remarks from the Senate floor on 26 January 1996r 
Senator McCain said the purpose was to remove "counter-productive domestic source 
restrictions to ensure free and open markets for defense goods and services." It was intende~ 
specifically, to free countries referred to by Senator McCain as "our most important allies" om 
domestic source restrictions previously imposed on DoD by Congress. The countries referr to 
were those that have entered into memoranda of understanding providing for procurement o~ 
defence items, that have demonstrated that their defence markets are open to US sellers, and 
which habitually buy more from US companies than the US Government buys from compaJlleS 



in those countries. The United Kingdom was singled out for special mention as one such 
"important ally". Senator McCain clearly intended that British companies should not be 
precluded from competing for United States defence business because of US domestic source 
restrictions. A note recording further the remarks of Senator McCain and analysing the 
legislative intent, is attached. 

I 
In our opinion DoD's Interim Final Rule, does not give effect to the clear intent of the McCaft1 
Amendment and will have little or no effect in practice. The Interim Rule merely restates th~ 
language of the statute and fails to provide guidance to ensure that the Statute will be 
implemented so that its purposes are achieved. To give real practical effect to the McCain i 
Amendment we suggest that the Interim Rule be revised to include a presumption that the l 
domestic source restrictions in question shall not apply to items originating in a country that is 
party to a memorandum of understanding with the US for reciprocal procurement of defence/ 
items, if that country has certified in writing to the DoD that it does not discriminate against US 
defence contractors to a greater degree than the United States discriminates against theirs. 
Therefore, we propose that the Interim Rule be amended to add the fo11owing language: 

"A country shall be presumed eligible for a waiver if(l) that country is a qualifying · 
country under DF ARS 225.872-1; and (2) a responsible official of that country certifies to 
the Department of Defense that it does not discriminate against defense items produc~d in 
the United States to a greater degree than the United States discriminates against def~nce 
items produced in that country. The foregoing presumption may be withdrawn upo~~a 
determination and finding by the Secretary of Defense that either of these circumstanpes 
has ceased to pertain." 

We believe that a rule of this nature would give the intended effect to the McCain Amendm~nt, 
and would also protect the legitimate interests of the US Government and US industry by ' 
providing three safeguards. First and foremost, the presumption would apply only in the case of 
MOU countries. The authority ofthe Secretary of Defense to negotiate and implement 
memoranda of understanding with foreign countries is limited- an MOU will not be entereq into 
or implemented if it has, or is likely to have, a significant adverse effect on US industry that! 
outweighs the benefits of the MOU (10 USC, 2531(c)). Secondly, for additional assurance, ! 
formal certification would be provided by the governments concerned that they do not · 
discriminate against US-made defence items to a greater degree than the United States • 
discriminates against theirs. Thirdly, the US would, of course, be able to review the certific~tion 
at its discretion and the Secretary of Defense would retain authority to withdraw DoD's I 
recognition of the certification, should circumstances alter such that it was no longer accuratb. 

l 

The UK Ministry of Defence attaches great importance to the McCain Amendment, which i~ 
hopes to see implemented fully, in accordance with the spirit and intent of the statute. I hop~ this 
letter provides sufficient commentary for your purposes, but I should be pleased to provide · 
further assistance if you would fmd it helpful. 

YcnM"~ ~~Jb 

A~· &.ut~ 



AnnexA 

Legislative Intent 

In a speech on the Senate floor on January 26 1996, Senator McCain criticised the Fiscal YeL-
l 

1996 National Defense Authorization Bill that had been reported by the Conference Commi~ee. 
The Conference had added certain Buy American restrictions to the bill. Senator McCain ar~ed 
that these restrictions were counterproductive and harmful to US trading interests. He said: 

" ... [T]he bill adds "Buy America" restrictions for propellers, ball bearings, and manyl 
other items which, frankly, are counterproductive to our ongoing relations with our most 
important allies. 

As an example, the British placed orders for approximately $5 billion in United Statds
made defense articles last year, United States orders of British-made defense items 
totalled only about $800 million last year, a ratio of 4-to-1 to our economic advantage ... I 
am advised that, on average, the British Government purchases twice as much defen~e 
equipment from the United States as we do from them. · 

Yet even with this obvious economic advantage to the United States of doing busine~s 
with the British Government, the new restrictions in this conference agreement woul~ 
require the Pentagon to purchase many items from United States manufacturers rather 
than allowing competition from British and other foreign manufacturers. The result .s 
that the US taxpayer will not necessarily get the best deal on the price of these goods[ and 
our trade relations with our allies will suffer as a result." f 

Cong. Rec. Jan 26 1996, S 451. 

Senator McCain noted that there are firms in the United Kingdom that are competent to 
manufacture the restricted items. 

ld 

"The bill restricts the purchase of ball and roller bearings; there is a competent British 
manufacturer of these items. The bill also restricts procurement of propellers for naJf 
vessels; a competent British source exists for these items. British companies are also

1 

capable of producing electrical navigation charts, propulsion systems, and a number ~f 
the other items that are limited in this bill to American companies." · 

I 
Senator McCain also called attention to the number ofUnited States contractors that team with 
British firms to supply defence items to the United States. He warned that restrictions such Jts 
those in the Conference bill might prevent these United States firms from competing for Dof 
contracts. I 



... [M]any British companies have entered into teaming arrangements with United States 
companies to compete for contracts for some very important United States military 
programs... 

1 "Judging by the enthusiasm of Congress for legislating Buy America restrictions, so . · e of 
these British companies could, in the future, be precluded from competing for United 
States defense business. The secondary impact of additional Buy America restrictio~ 
would then be preventing their US teaming partners from competing for these contra~ts. 
That is an outcome that I suspect many of my colleagues had not considered." I 

lsi at S 451-2 

Senator McCain explained, finally, that protectionist restrictions could prompt United States j 
trading partners to modify their own policies allowing purchase of United States-made good$. 
This, he noted, could threaten the United States' trade balance with its allies: I 

"Mr President, I talked with the British Defense Minister last week. The British Defltnse 
Minister made it very clear, very clear, that, if these Buy America provisions prevail d, 
they will have to re-evaluate their policies of purchasing defense and other products · om 
~~~~~Am~ I 

"In my view, [these additional protections] are extremely short-sighted, in that they ~o 
not take into account the distinct possibility that our trading partners may understanci~bly 
decide to retaliate against these unfair, protectionist restrictions by denying the Unite~ 
States access to their markets, defense or otherwise. ] 

"It is a bizarre circumstance, in my view, when the US Congress concocts legislation\ 
which operates counter to the best interests of the taxpayer and which threatens our 
positive defense trade balance with allies like the British." 

lsi at S 452. 

Senator McCain was not able, however, to remove the harmful language from the ConferenCF 
bill. In the 1996 Authorization Act, as finally passed, the domestic source restrictions of whlch 
Senator McCain had complained were retained. Senator McCain concluded his speech on I 
January 26 1996 by stating (again on pageS 452) that he would seek to remove the domestiq 
source restrictions through action late in the same 1 04th Congress: 

"I had hoped that the unnecessary restrictions added in this bill would be removed in~e 
second conference, as requested in the President's veto message, but they were not. E: 

intend to work to remove these counter-productive domestic source restrictions to en ure 
free and open markets for defense goods and services. A true two-way street arrange • ent 
with our loyal allies, such as the British, is the best way to ensure the future availabil,ty 
of defense items which are vital to the continued readiness of our Armed Forces and I 
those of our allies." 

p,lJDODGSnN\IWRD[)()CM.DSIDFARLETI.DOC 



To carry out his purpose to remove the protectionist features that had been enacted in the Fi~cal 
1996 Defense Authorization bill, Senator McCain introduced his amendment to the 1997 . 
Defense Authorization Bill (the "McCain Amendment") on May 8 1996. In debate on the Senate 
floor on June 28 1996, Senator McCain noted that the Committee-reported bill contained hiJ 
Amendment. He said: \ 

"The committee also adopted an amendment to provide the Secretary of Defense witp the 
authority to waive counterproductive "Buy America" restrictions which were adoptetl in 
last year's defense authorization bill... The new waiver may be exercised at the l 
Secretary's discretion to allow the Department of Defense to purchase items from a~ 
located in a foreign country, if that country has a reciprocal defence procurement ) 
memorandum of understanding with the United States. The new waiver will once a~ain 
allow free trade between the United States and our allies for defense contracts." 
(emphasis added). 

Senator McCain's remarks make it clear that he, the author of the Amendment, and the Con~ess 
understood that the Amendment effected the free trade principles he had stated in his floor ' 
speech of January 26 1996. 

Commenting on the McCain Amendment shortly before its enactment, DoD's Under Secreti1UY 
for Procurement, Dr Paul Kaminski, stated that Buy America restrictions "send a bad signalJ and 
the Amendment offered by Senator McCain is a very constructive way of opening things upj" 
Defense Daily vol. 191,no 43, May 30 1996 
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OFICJNA COMERCIAL DE ESP~A 

COMMERCIAL OFFICE 
EMBASSY OF SPAIN 

TO: Defense Acquisition .R.esul.ations Council, 
Attn: l(b)(6) I 

\ 
' 
\ 
I 

~ 
2558 Massachuaetta Avenue, N. \jV. 

Washington, D.C. 20008-2885 

Tel. (202) 285-8800 

Telex 84228 OFCOM UW 
Fu (202} 28S-8.478 

March 17. 1997 
Ref.: 311 VFJcr 

PDUSD (A&T) DP (DAR.) IMD 30139. 1062 Defense Pentagon. 

Washington. D.C.20301-3062 
Faxl(b}(2) I 

Subject : DF ARS Case 96-0319 

TEXT: 

We propose that the Jnterim Rule, in order to gi~e real practical effect to the Mc<tain 
Amendment should be amended to add the followms Jaosuase: 

"A country shall be pre!lumed eligible for a waiver if (1) that country is a qualifying coJ try 
under OFARS 225.872-1 ~ and (2) a responsible olicio.l of that ~ountry certifies to the Dcpa.rtm:ft of 
Defense that is doer,; not discriminate against defenee itel11B produced in the United States to a sr~ter 
degree than the United States discriminates~ defense items produced in that country. fThe 
Coregoing presumption may be withdrawn upon a detcnninatioa and finding by the Secretary of 
Defense that either o lie circumstances has ~ to pertain". 1 

'a 
r for EGonomic and Commercial Aftairs 



. ~ EMBASSY OF SWEDEN 

WASHINGTON, DC 

Defense Acquisitions 
Regulations Council 
Attn. ~l(b_)(~6)~~~--------~ 
Procurement Directorate 

March 19, 1997 

Under Secretary of Defense, (A&T) DP/DRA 
IMD 3S 139 
3062 Defense Pentagon 
Washington, DC 20301-3060 

Dear~l (b~)(-G)--------~ 

With reference to the McCain Amendment and Buy American 
restriction, Swedish companies have during recent years 
been unable to participate in US government and US defense 
industry's procurement of the following items and systems. 

US government procurement of high technology ball bearings . 
Affected Swedish company SKF. 

US government procurement of propeller shaft for fast sealift 
ship and naval ships in general. Affected Swedish company 
Motala Verkstad AB and Kamewa AB. 

US government procurement of propellers for fast sealift ships 
and other naval ships in general. Affected Swedish company ! 
Kamewa AB. 

US government procurement of welded shipboard anchor and 
mooring chain. Affected Swedish company Bjorneborg AB. 

US government procurement of propulsion and machinery contJ ol 
systems such as diesel engines. Affected Swedish company 
warsila Diesel. 

US government procurement of emergency water for life raftJ 
and life boats. Affected Swedish company MP Water Ltd. 

Address 

1501 M Street NW 
Waehirlglon. D.C. 2000S 
USA 

Telephone 

(202) <CQ-2600 

Telelax 

(202)467·~ 

Telu 

RCA 2411347. SVSK UR 



Furthermore the two Swedish companies Volvo and Scania are 
world recognized producers of trucks and buses. Neither of the 
companies have been engaged in the US government procurement 
based on the existing restriction on foreign built buses. 

The same reason as above exist for some other Swedish 
companies which produces equipment, such as pumps and 
machinery control system. 

i 
There is now restrictions for US companies to participate in 

I 

Swedish government procurement of the above listed componen*s 
and systems. 

With reference to the defense trade balance between Sweden and 
I 

the United States, it would be most appreciated if 1 
I 

restrictions such as these could be waived in order to crea~e 
better opportunities for a balanced defense trade between · 
Sweden and the United States. 

Sincerely, 

~~~ 
Lars Bjerde 
Counselor for Defense Cooperation 

cc. Ms Eleanor Spector, Dir, Defense Procurement, Office of 
the Under Secretary of Defense, 3000 Defense Pentagon, Room 
3El44, Washington, DC 20301-3000 
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FAX 

l
(b)(6) I (b)(2) 

TO: I FAX NR. 
L...__ ____ _J PHONE NR-.--;;j.._(;::::;::;b>_<2;;::>~~====:~l 

DATE: 3-.2-.r-- ?7 
i f Pages including this transmittal sheet 

FROM: l(b)(B) I Defense Acquis1~1on J:(eguJ.a~1ons 
(b~e.cs.~ te, PDUSD(A&T)DP/DAR , l(b)(

2
) ~ FAX I(b)(2) 

PLEASE DELIVER IMMEDIATELY 



Royal Netherlands Embassy 
Office of Defense Cooperation 

No: 6587/4012 

4200 Linnean AvenueN.W. 
Washington, D.C. 20008 

202-274-2694/5300 
fax: 202-363-1042 

""mail: defmat@aol.ccm 

To: De~ns.e..Ac.auisitian..Rfgulations Council 
ATTN :l<b )(6) 

•--:--:--::-=-:-=-=,.....-::::,.......,....,=-:' 
PDUSD (A&T) DP (DAR) 
1 MD 3Dl39 
3062 Defense Pentagon 
Wa;hiru!ton......D_~030 1-3062 
Faxt(b)(2) ~ 

c.c. J<b)(6) 
Legislative Assistant to Senator John McCain 
241 Russell Senate Building 
Washington, D.C. 20510 
Fax: l<b)(2) I 

Re: My letter ofFebr. 5, 1997 no. 6587/4012 

Dear....._l<b_)(6_) __ _, 

February 13, 199~ 

Please be advised that my referenced letter has been canceled. 
With reference to the text of the interim rule (DFARS Case 96-D-319) to implement the so-9alled 
McCain Amendment I observe that in the summary of items for which the waiver authority of 1 0 
U.S.C. 2534 is applicable, the 'vessel propellers with a diameter of six feet or more" (10 U.~.C. 
2534 (a) (3) (iii), as amended by the '96 Defense Appropriation Act) is not mentioned. 
I like to suggest to you to include in the interim rule all the items for which the McCain 
Amendment is applicable. 

The Netherlands Defense 
Cooperation Attache 

=Jt~ 
Colonel, Royal Netherlands Arn;ly 
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Royal Netherlands Embassy 
Office of Defense Cooperation 

4200 Linncan Avmue N_'O/. 
Washington, D.C. 20008 

202-274--269415300 
fax: 202·363-1042 

e-mail: definat@aolcom 

Ia! 001/001 

7t- D-:317- 1 

February 5, 199t 

No: 6587/4012 

To: Defense Acquisition Regulations Council 
ATTN~(b)(6) I 
PDUSD (A&T) DP (DAR) 
1 MD 3D139 
3062 Defense Pentagon 
Washin o D .C. 20301-3062 
Fax: (b)(2) 

c.c. :l(b)(6) I 
Legislative Assistant to Senator John McCain 
241 Russell Senate Building 
Wa~on, D.C. 20510 
Fax (b)(2) I 

With reference to the text of the interim rule (DF ARS Case 96-D319), to implement the so-~ed 
McCain Amendment, I noticed that '<vessel propellers with a diameter of six feet or more" (i 0 
USC S.2524 a.(3).a.(iii)) were not mentioned. 

I like to suggest to you to include in the interim rule all the items for which the McCain 
Amendment is applicable. 

The Netherlands Defense 
Cooperation Attache • 

L~ 1=-===:::z· 
Colonel, Royal Netherlands Army 



From: T M ·Kennedy, Attache Defence Supply 

DEFENCE SUPPLY OFFICE 
BRITISH DEFENCE STAFF (WASHINGTON) 
British Embassy 3100 Massachusetts Avenue NW 
Washington DC 20008-3688 

Telephone: (202) 588 6752 
Facsimile: 
E-Mail: 

(202) 588 7877 
mkennedy@moduk.org 

Defense Acquisition Regulations Council 
Attn: (b)(6) I 

Procurement Directorate- Under Secretary of 
Defense 
(A&T) DP (DAR) 
IMD 3Sl39 
3062 Defense Pentagon 
Washington D.C. 20301 -30602 

De~'-(b-)(-6) ___ _, 

Your reference: 

Our reference: 

Date: 

DS/4/Gen/9 

14 March 1997 

I am pleased to offer comments on the DF ARS Case 96-D319 and Interim Rule published OQ. 

January 17, 1997, on behalf of the United Kingdom Ministry of Defence. 

The United Kingdom is a signatory to a reciprocal procurement MOU with the United State 
Goverrunent. The MOU is designed to enhance common defence through the mutual flow of 
defence equipment. Both governments undertake to give ful l consideration to suitable equi~ ent 
from each other's national industries and not to apply price differentials under "Buy Nation , " 
laws and regulations. In the US this means that Buy America Act/Balance of Payments Pro ram 
restrictions are not applied to government acquisitions of defence equipment from the UK d 
UK firms are allowed to participate in Department of Defense acquisitions in fair competitioj 
with US firms. The UK reciprocates fully in affording access to US firms to compete for 
Ministry of Defence contracts. 

The Defense Authorization Act for FY1997 contained an amendment, sponsored by Senato) John ' · 
McCain (the "McCain Amendment"). In remarks from the Senate floor on 26 January 199~, 
Senator McCain said the purpose was to remove "counter-productive domestic source 
restrictions to ensure free and open markets for defense goods and services." It was intended, 
specifically, to free countries referred to by Senator McCain as "our most important allies" fi.om 
domestic source restrictions previously imposed on DoD by Congress. The countries referr~d to 
were those that have entered into memoranda of understanding providing for procurement ~~ 
defence items, that have demonstrated that their defence markets are open to US sellers, and 
which habitually buy more from US companies than the US Government buys from comparyes 
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in those countries. The United Kingdom was singled out for special mention as one such 
"important ally". Senator McCain clearly intended that British companies should not be 
precluded from competing for United States defence business because of US domestic sourde 
restrictions. A note recording further the remarks of Senator McCain and analysing the 
legislative intent, is attached. 

In our opinion DoD's Interim Final Rule, does not give effect to the clear intent of the McC~n 
Amendment and will have little or no effect in practice. The Interim Rule merely restates thb 
language of the statute and fails to provide guidance to ensure that the Statute will be 
implemented so that its purposes are achieved. To give real practical effect to the McCain 
Amendment we suggest that the Interim Rule be revised to include a presumption that the . 
domestic source restrictions in question shall not apply to items originating in a country that! is 
party to a memorandum of understanding with the US for reciprocal procurement of defencd 

I 

items, if that country has certified in writing to the DoD that it does not discriminate against US 
defence contractors to a greater degree than the United States discriminates against theirs. 
Therefore, we propose that the Interim Rule be amended to add the following language: 

"A country shall be presumed eligible for a waiver if ( 1) that country is a qualifying i 
country under DF ARS 225.872-1; and (2) a responsible official of that country certi~', es to 
the Department of Defense that it does not discriminate against defense items produ · ed in 
the United States to a greater degree than the United States discriminates against de£ nee 
items produced in that country. The foregoing presumption may be withdrawn upon! a 
determination and finding by the Secretary of Defense that either ofthese circumstar1ces 
has ceased to pertain." 

We believe that a rule of this nature would give the intended effect to the McCain Amendm~nt, 
and would also protect the legitimate interests of the US Government and US industry by 
providing three safeguards. First and foremost, the presumption would apply only in the ca$e of 
MOU countries. The authority ofthe Secretary of Defense to negotiate and implement , 
memoranda of understanding with foreign countries is limited - an MOU will not be entere4 into 
or implemented if it has, or is likely to have, a significant adverse effect on US industry that 
outweighs the benefits ofthe MOU (10 USC, 2531(c)). Secondly, for additional assurance, 
formal certification would be provided by the governments concerned that they do not 
discriminate against US-made defence items to a greater degree than the United States ! 

discriminates against theirs. Thirdly, the US would, of course, be able to review the certific~tion 
at its discretion and the Secretary of Defense would retain authority to withdraw DoD's · 
recognition of the certification, should circumstances alter such that it was no longer accura*. 

The UK Ministry of Defence attaches great importance to the McCain Amendment, which i~ 
hopes to see implemented fully, in accordance with the spirit and intent of the statute. I hop~ this 
letter provides sufficient commentary for your purposes, but I should be pleased to provide 
further assistance if you would find it helpful. 
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Annex A 
I 

Legislative Intent , 

In a speech on the Senate floor on January 261996, Senator McCain criticised the Fiscal YeL 
1996 National Defense Authorization Bill that had been reported by the Conference Commi~ee. 
The Conference had added certain Buy American restrictions to the bill. Senator McCain arkued 
that these restrictions were counterproductive and harmful to US trading interests, He said: I 

" ... [T]he bill adds "Buy America" restrictions for propellers, ball bearings, and man~ 
other items which, frankly, are counterproductive to our ongoing relations with our q10st 
important allies. · 

As an example, the British placed orders for approximately $5 billion in United Sta~t. 1 s
made defense articles last year, United States orders of British-made defense items 
totalled only about $800 million last year, a ratio of 4-to-1 to our economic advanta :e ... I 
am advised that, on average, the British Government purchases twice as much defen e 
equipment from the United States as we do from them. 

Yet even with this obvious economic advantage to the United States of doing busine$s 
with the British Government, the new restrictions in this conference agreement would 
require the Pentagon to purchase many items from United States manufacturers rathjr 
than allowing competition from British and other foreign manufacturers. The result s 
that the US taxpayer will not necessarily get the best deal on the price of these goods, and 
our trade relations with our allies will suffer as a result." 

Cong. Rec. Jan 26 1996, S 451. 

Senator McCain noted that there are finns in the United Kingdom that are competent to 
manufacture the restricted items. 

"The bill restricts the purchase of ball and roller bearings; there is a competent Britis~ 
manufacturer of these items. The bill also restricts procurement of propellers for na~al 
vessels; a competent British source exists for these items. British companies are als9 
capable of producing electrical navigation charts, propulsion systems, and a number bf 
the other items that are limited in this bill to American companies." I 

I 

Senator McCain also called attention to the number of United States contractors that team w)th 
British finns to supply defence items to the United States. He warned that restrictions such ·~ 
those in the Conference bill might prevent these United States finns from competing for Do:P 
contracts. 
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... [M]any British companies have entered into teaming arrangements with United St{.ltes 
companies to compete for contracts for some very important United States military 
programs ... 

"Judging by the enthusiasm of Congress for legislating Buy America restrictions, so:me of 
these British companies could, in the future, be precluded from competing for U nitetl 

I 
States defense business. The secondary impact of additional Buy America restrictiops 
would then be preventing their US teaming partners from competing for these contracts. 
That is an outcome that I suspect many of my colleagues had not considered." 

ld..atS451-2 

Senator McCain explained, finally, that protectionist restrictions could prompt United State$ 
trading partners to modifY their own policies allowing purchase of United States-made goo4s. 
This, he noted, could threaten the United States' trade balance with its allies: 

"Mr President, I talked with the British Defense Minister last week. The British De[ense 
Minister made it very clear, very clear, that, if these Buy America provisions prevai~ed, 

they will have to re-evaluate their policies of purchasing defense and other products !from 
the United States of America. \ 

"In my view, [these additional protections] are extremely short-sighted, in that they po 
not take into account the distinct possibility that our trading partners may understan~ably 
decide to retaliate against these unfair, protectionist restrictions by denying the Unit¢d 
States access to their markets, defense or otherwise. I 

"It is a bizarre circumstance, in my view, when the US Congress concocts legislatio$ 
which operates counter to the best interests of the taxpayer and which threatens our · 
positive defense trade balance with allies like the British." 

ld. at S 452. 

Senator McCain was not able, however, to remove the harmful language from the Conferen~e 
bill. In the 1996 Authorization Act, as finally passed, the domestic source restrictions of w$ch 
Senator McCain had complained were retained. Senator McCain concluded his speech on I 

January 26 1996 by stating (again on page S 452) that he would seek to remove the domestib 
source restrictions through action late in the same 1 04th Congress: 

"I had hoped that the unnecessary restrictions added in this bill would be removed irl the 
second conference, as requested in the President's veto message, but they were not. il 
intend to work to remove these counter-productive domestic source restrictions to e9sure 
free and open markets for defense goods and services. A true two-way street arrang~ment 
with our loyal allies, such as the British, is the best way to ensure the future availability 
of defense items which are vital to the continued readiness of our Armed Forces and 
those of our allies." 
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To cafry out his purpose to remove the protectionist features that had been enacted in the Fis~al 
1996 Defense Authorization bill, Senator McCain introduced his amendment to the 1997 . 
Defense Authorization Bill (the "McCain Amendment") on May 8 1996. In debate on the S~nate 
floor on June 28 1996, Senator McCain noted that the Committee-reported bill contained his 
Amendment. He said: 

"The committee also adopted an amendment to provide the Secretary of Defense wit~ the 
authority to waive counterproductive "Buy America" restrictions which were adopted in 
last year's defense authorization bill... The new waiver may be exercised at the ! 

Secretary's discretion to allow the Department of Defense to purchase items from a Qrm 
located in a foreign country, if that country has a reciprocal defence procurement 
memorandum of understanding with the United States. The new waiver will once ar~tlin 

I 

allow free trade between the United States and our allies for defense contracts." 
(emphasis added). 

Senator McCain's remarks make it clear that he, the author of the Amendment, and the Congress 
understood that the Amendment effected the free trade principles he had stated in his floor 
speech of January 26 1996. 

Commenting on the McCain Amendment shortly before its enactment, DoD's Under Secre~ 
for Procurement, Dr Paul Kaminski, stated that Buy America restrictions "send a, bad signal, /and 
the Amendment offered by Senator McCain is a very constructive way of opening things up.i' 
Defense Daily vol. 191, no 43, May 30 1996 
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FROM SPAIN-CCll"d''FQCIAL "7 ~ PKNE 1-U. 265 9tt78 P01 

\ ~: - 03 f1 -3 
\ 

OFICINA COMERCIAL DE ESPAR"A 

COMMERCIAL OFFICE 
EMBASSY OF SPAIN 

TO: Defen se Acquisition R.egulation.s Council, 
Attnl(b)(6) I 

\ 
\ 

I 

~ 
25S8 Massachusetts Avenue, N.IW. 

Washington, D.C. 20008-288, 
Tel. (202) 285-8600 

TelelC 84228 OFCOM UW 
Fax (202) 285-8478 

March 17, 1997 
Ref. : 311 VE/cr 

PDUSD (A&T) DP (DAR) 1MD 3Dl39, 3062 Defense Pentagon, 
Washington, D.C.20301-3062 
F~(b)(2) I 

Subject : DF ARS Case 96-D319 

TEXT: 

We propose that the Interim Rule, in order to gi~e real practical effect to the M~Cain 
Amendment should be amended to add the foUowins 1ansuage: 

" A country shall be presumed eligible for a waiver if(l) that country is a qualifying country 
under OF AR.S 225.872-1; and (2) a responsible official of thot country certifies to the Dcpartmdnt of 
Defeme that is doe' not discriminate against defense items produced in the United States to a g~ter 
degree than the United States discriminates against defense items produced in that country. The 
foregoing presumption may be withdrawn upon a determination and finding by the Secreta(y of 
Defense that either o ~:e circumstances has ceased to pertain ... 

'a 
r for Economic and Commercial Af:fairs 



.. 

EMBASSY OF. EDEN 

"WASHINGTON I DC 

Defense Acquisitions 
Regulations Council 
Attn. ~l<b_)(_6> ____________ ~ 
Procurement Directorate 

March 19, 1997 

Under Secretary of Defense, (A&T) DP/DRA 
IMD 3S 139 
3062 Defense Pentagon 
Washington, DC 20301-3060 

Dear~l<b_H_6_> ________ ~ 

With reference to the McCain Amendment and Buy American 
restriction, Swedish companies have during recent years 
been unable to participate in US government and US defense 
industry's procurement of the following items and systems. 

US government procurement of high technology ball bearings. 
Affected Swedish company SKF. 

US government procurement of propeller shaft for fast seali l t 
ship and naval ships in general. Affected Swedish company 1 
Motala Verkstad AB and Kamewa AB. 

US government procurement of propellers for fast sealift ships 
and other naval ships in general. Affected Swedish company 
Kamewa AB. 

US government procurement of welded shipboard anchor and 
mooring chain. Affected Swedish company Bjorneborg AB . 

US government procurement of propulsion and machinery contr41 
systems such as diesel engines . Affected Swedish company 
Warsi la Diesel. 

US government procurement of emergency water for life rafts 
and life boats . Affected Swedish company MP Water Ltd . 

Ad<lress 

1501 M Streel, NW 
Washongton, D.C. 20005 
USA 

T&lephone 

(202) 467-2600 

Te~ram 

Svensk 

Talax 

(202) 467-2699 RCA248347, si sK UR 



' ... ~ 

Furthermore che two Swedish companies Vo~vo and Scania are 
world recognized producers of trucks and buses. Neither of ~he 
companies have been engaged in the US government procuremen~ 
based on the existing restriction on foreign built buses. 

The same reason as above exist for some other Swedish 
companies which produces equipment, such as pumps and 
machinery control system. 

There is now restrictions for US companies to participate i1 
Swedish government procurement of the above listed componen9s 
and systems. 

With reference to the defense trade balance between Sweden ~nd 
the United States, it would be most appreciated if • 
restrictions such as these could be waived in order to creade 
better opportunities for a balanced defense trade between 
Sweden and the United States. 

Sincerely, 

~~~ 
Lars Bjerde 
Counselor for Defense Cooperation 

cc. Ms Eleanor Spector, Dir, Defense Procurement, Office of 
the Under Secretary of Defense, 3000 Defense Pentagon, Room 
3El44, Washington, DC 20301-3000 
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