
,-

I 

•••• ".,,£ .. , IRe 
. ,.. 2S 

0111. S2i2 .a COP!! NO. 

JCS 2497/24-6 OECLAS!I'II!!O IN 'ULL DI5TltIBUTIOV 
Authority: EO 13826 
Chisf. ReCO~SO& Oeclass Div. WHS 
Oate: SEP 3 2013 

13 ~epteaber 1982 

Pages 1 - 8, incl. 

REPORT BY TIlE J-S 

t.o the 

JUUI'l' CHIEFS OF STAFF 

on 

JCS REVIBW OF THE 1977 PRotOCOLS ADDI~10NAt 
TO THE 1949 GENBVA CONVEMTIOHS lUI 

ReferencII: JCS 2491/24-4 

DBCISION 

1. On 28 Bepte!lber 191J2, I)Y telepbone vote, tne Joint Cnieb or 
Staff, after .aking amenamants, approva4 the recoamenoatlons in 

pAra~caph 9 of thiS repoct. 

2. The Bnclosun was sent AS JCSM 219-82, 1 OctOber 1982, to 
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JCS RBVI&W ot 'l'HE lS77 PROTOCOLS ADDITIONAr. 
10 THE 1949 GENEVA CONVENTIONS (U) 

THE PROBLEM 

1. (Ul To respond to a tequest* by the Under Sectetary of 

Defense for Policy (USO (PI I for a preliminary analysis of the 

major areas of likely JCS concern with the 1977 Protocols 

Additional to the 1949 Geneva Conventions (the "Additional 

Protocols") • 

FACTS BlARING ON 'l'1I! PROBLEM 

2. ~ On 20 AprU 1982, roes initiated** a formal miUtary 

review of the protocols. TO lIIeet the first milestone in the 

plan 1:01: the review, three Services bavf: pro\'i4ed*** thd[ 

initial military aSla8SRlent of the protocols. Those aSsess

ments addteu haues that lDay require a declaration,**"* several 

reservations,. lind numerous statelllents of undetstanding.,. Many 

of the propoSed statements repeat or rev iee statements provided 

by the Joint Chiefs of Staff (JCSM-448-771t1t concerning us 

qignatute. 

J. '" On 30 July 1982, the USD(P) requested an Inforllal 

preliminary but aubstantive analysis of the major areas of 

likely JCS coneetn wi th the protocols. :In addition to his 

" JCS 2497/24-4 
** JCS 2017201 Apr 8Z, as revised by JCS 031!l24Z Aug 82 

u* (1) Army a •• orandum, DANO-SSM, 9 August 1982, "Army 
Views on Ratification of the Additional, Protocols to 
the Geneva Conventions of 1949 (U)": Gil file in Joint 
Secultuial: 

(Z) Air rorce HRlorandu .. , 13 August. 1982, "1)5111ta1'Y 
Review of 1977 Aaaitlonal protocols", 6.n~ file in Joint 
Secretarht 

(3) Marine Corps Hmorandum: JCS 2497/24-5 
* •• ~ Annex 0 to AppendiK A 

• Annex A to Appendix A 
tt Annexes Sand C to Appendix A 

••• Bnclosure to JCS 2497/18-2 
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request for prelillinary analysis, be requested final JCS 

cecommend.Uons on the protocols on or before 1 December 1982. 

This requested completion date is the second USO(P) initiative'" 

to accelerate tile JCS revi.ew. while acknowledging that every 

effor t wollld be made to accelerate the lIIill tary review,.'" the 

Ser v ices and the Joint Staf f nave indicated that the Joint 

Chiefs of Staff would provide their views on ratification in 

December 1982.*U 

DISCUSSION 

4. ~ Providing the Secretary of Defense w1 til the draft 

proposed reservations (Annex A to Appendix A) would limit the 

broader range of issues raised during the current military 

review and possibly mislead the OSD staff about the range and 

depth of military concerns. AccordingLy, the Diulctor for 

Multilateral Negotiations Policy, 050, aqreed to thl! informal 

Joint Staff sU9gestlon that the draft proposed statements and 

supporting analysis include as JIIany issues as tile Serv ices and 

Joint Staff had undee stlldy at this tiM and to the extension 

of the requested response date to 24 september 1982. Further, 

the supporting analysis would address principally those new and 

revised (from those provided in JCSM-448-77) proposed 

IItatements under consideration uther than provide a 

comprehenaive statement encompassing lIatedal previously 

provided to the OSD lIt.aff.""""" 

S. ~ providin,! such stat.ements, e\len on an informal. 

preliminary baals, may illply that the Joint Chiefs of Staff may 

not object to ratif ication of one or both of the pC'otocols. If 

the Joint Chiefs of Staff do object. to ratification, the 

stat.ements vi 11 n\)t be required. Providing a lengthy 

* AtEachment to JCS 2491/24-2 
'" II Attachment to JCS 2497/24-3 

"'.... Attachment to JCS 2497/24-1 
........ See Appendix B 
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collection of statements also may imply that issues acidressed 1 

reilect .:l complete :!urllcy uf th.: I a:;uu,; ullllt'" :all'Jy lu( trw 2 

Military review; that the i.ssues adocessetl may De tesolved only ! 

by such statements and not by cilal\ges to lIIili.tary doctr i.ne and .. 

proceaure or to Stat£'s practices with the passage of tll1le: and 5 

that a complete survey has been completed to oetermine which ~ 

protC)colS' proY isions ace new treaty laws versus restatements 7 

of treaty or customary law accepted by the United States. A 8 

separate action is being prepared on the issue of the 

nonapplicabili ty of the protocols to nuclear weapo.15i that 

action includes analysis of various options tor statements on 

this issue. 

6. ~ In 1971, the Joint Chi.efs of Staff noted (AppendiK D to 

9 

10 

ll. 
12 

!.! 
JCSH-448-77) the ne~d to develop cOlRIIOn statements for reserva- !! 
tions and under standings wi til other States, shOUld the Uni ted 

States decide to accept the protocols. 

CONCkUSIONS 

7. (U) The draft proposed statements and accompanying analysis 

in Appendix A and its anne lies should be submitted \:0 the 

Sectetuy of Defense with the express understanding that the 

resJ,lOnse does not prejudice the JCS tecoMendat ions regard log 

the decision to ratify the protocols and that the statements do E 
not reflec\: a comprehensive sUrlley of all lS3ues under study in II 

the military revie~. 24 

8. Jl'f'The Secretary of Defense should be reminded of the pos- 2S 

sible need fot consultations with otilet States, es~~cially US ~ 

alli.!.1 he should be informed, however. that the need for such II 
consult.at.ions w\ll not "fleet completion of the JCS review. ~ 

--raei-Appendi.x a, subparagraph e 
** See Annex D to AppendlK A 

"'PVt'Wl~ 
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Rf'.cOMMENDAT!ONS 1 

9. lUI It ia reoOlMlended thatl ! 
a. The memoranaula in the Enolosure, .,ith Appendix A and ! 
Annexes A, 8, C anI! D, and Appendix 8, reflecting the above ! 
conclusions. be sent to the secretacy of Defent;e. 5 

b. Copies of the memorandum in the Bnclosure riOT be ! 
furnished to other agenei as except as authorized under JCS 1 
MOP 39. 8 

c. Copies of th18 papet be Bent to commanders of unified and ! 

specified conImanda as a'lthor 1 zed under JCS HOP 39. !! 
d. Copies of this paper be sent to the USMMR to SHAPE 11 

and the USLO to 

AoUon Off ioer J 

Ixt 77454 

iii! S.i14hkl! 
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Jt;SK-219-82 
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MEMORAND~M FOR THB seCRETARY OF DEFENse 

Subject: JCS Review of the 1977 Protocols Addltional to the 
1949 Geneva Conventions (D) 

1. IIf Reference « lIIemorandum- that requested 11:1 analysis of the 
major aceas of likely JCS concern with the 1911 t>rotocols Additional 
to the 1949 Geneva Conventions. The reqlJeat was limited to thos':! 
issues that may re-quire US reservations, if the ?resiilp.nt should 
deoide to sublllit the protocols to the Senate fot its advice enG con
s~nt to ratification. 

2. rlf'The request for p,oposell res(!rvatlons prel\\l:ll'S that the Joi;,t 
Chid's of Staff lIIay not .,bjllct to r!ll:if.icatio'l. ,\5 the ;;oin~ (~1Il![!) 
of Staff r-tatedU in 1977. their final p::.~jtion with regard t.o ( .. 1:1-
HcaHon was subject to IIIorc detailed military study. 'rhat :ll:ut'ly is 
currently un<lerway with a vie.., to\l.:u:d ptovitlln'l JCS t~,::oll'~nr.ntlntion3 
to the Secretary of Defense in Decernber.~** The qtat'.!meJlts provided 
in Appendilc A are offered without pujudice to th~ JCS reco~en
dat10ns on the decision to ratify. 

3. fIIf'l'he military teview of the protocols ho~ pCl>ilressed to tb~ 
pt,lint W:'ere provldin<J you wi th reservations, ilnd acco.1lpanyia;s analy
Gis, ""ould renect inadequately the tiln<Je and depth nt the concnrns 
under study. Accordingly I Appendi" A inclucl~G draft pIoposat:s fo: 
statelllents of understanding as well as reservations for l'roto:::ots I 
and u. It lIIust be not"![) that this compllatlon of statelllents 11093 
not address all tile issues und"r study at this time. One of th., 
[unda~enta1 issues involvos a survey to determine ~'hich pto· .. l!';iot'.~ 
of the protocols contain new treaty law verSU5 U!:ltatc:;nentG ot 
treaty la.w or codifications of customary law tbat the United Stat.~ .. 
has accepted pceviouGly. Appendix J\ contains &averal stal.o:::'Ilmts 
coneerning the article:! un lIIetllo.:1~ and m.Hlnt: of war~.:\tCI"" t~'o:," 
"eticlcs ate the Bubjoct ot continued rcvio'N, and I~or.~ 3tl,f.,""':lnt:1 
lDJ'y hl> needed to acltlcc!;3 i!H;ues. 

<!MSSi'IEb 6; bflt£l.i .. fhiE, 3 
t IlIU 2 i Uif tmk 

, 2i£ 
JC~ 24911<4-6 6 

1 



• 
au!! 2 .2 DECLASSIFIED IN FULL 

Authority: EO 13526 

• 
Chief. R~l & Declass Dlv, WHS 
0&t8:5 E P ~ u 2013 

4. f/If ThIs paper does not contain II statement addtessing thl! 
increasingly illlportllnt issue of the nonappl1cal::Ji~ity of the r-ro
tocoI':s to n-lclear we.pons. Wbile II vati'<lty of. legal options exist 
to reaffirm ':ha US position tbat tbe protocols do not apply to the 
1egil1i ty and use of such weapons, an assessllent 1 s need~d as to 
whethet those options will effectively protect us political and 
11111 i tary interests. Thi.s issue will be addressed in a sepacate 
IIcmot"andUl\l in the neac futute. 

5. (U) Appendix A does not include an assessment of the mili tat'y 
intet"ests suppo,=ted by the protocols, nor an ana~ysi8 of the Issue!! 
that statements apparently cannot r:esolve. As the military review 
continueR, many issues addressed by ptoposed stateillents alght be 
tesolved by changes in military doctdne and. procedure and by 
changes in States' pncticea with tbe p/lssage of tlme. As implied 
by Appendix 8, your staff will coni:lnue to be kept infotmed allout 
progJ:ess of the lIilltaty review. Eve.:y effor t continues to be made 
to cOl\lplete the review in December 1982. 

Attachments 

References: 

I?O{ the Joint Ch iefs of Staff: 

.. J" ~.A'41 A • 

. :1~fo';'·\..~9'"8---
J 1\~~·;S R. J),\L'!"lt.; 
Lic\~'tcn~nt C:t:"H~'t~"ll, t~;:Al'" 
Oil:ec::or. Joint St.:.!!: t 

... MelllOcandu .. by the Undet Secrlltacy of Defense foe policy, 
30 July 1982, -JCS Review 01: the 19"17 Additional Protocols 
to the 1949 Geneva ~onyentions (U,· 

.... JCSM-448-11. 7 December 1977, ·Protocols 1 -LI nd U·
HUIII&r.itariiln Law Outing Armed Conflict q 

......... MJC5 19-82, 12 fe!)ruary 1982, ·Pro;,:cs5 neport on the JCS 
Review of the 1971 Protocols Additional to th~ 19~9 Gcn~H'l 
Convention IU'· 

..... Articles <Is-sa of Protocol I 

eEl"" US en. 
,yeS 2497/24-6 7 Enclosure 
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APPENDIX 1\ 

PRELIMINARY ANALYSIS OF THE 1977 PROTOCOLS (UI 

1. IU) In 1977, the Joint Chiefs of Staff provided* general 

oomments, a proposed reservation for use at utification, and 

proposed statements of unde,standing for use at signature and 

at ratification. ~bose proposed statements were based largely 

on DOD Law of War Working Group review and analysis.·. 

2. (U) This ap~ndix represents many of the 1977 proposed 

statements atill under conslaeration as well a8 draft 

alternative tex.ts to &Ol\\e of them. New draft: stateJller.ts also 

! 
! 

! 
4 

5 

6 

7 

! 
9 

!2. 

!! are presented, sOllIe of which have been ahared in the inforllal 

interagency working group during 1981. Annex 0 provides II 
prel.illinary ana infor.al unaly~is supplementing that of the DOD II 
Law of War Working Group" and principally provided to support II 
the new texts in Annexes A, B, and C. None of the analysis in II 
Annex D comprf'henaively adC!rea.es the iesues. SOlle of the !! 
issues. such a8 applicability to nuclear weapons and changes in !1 
tbe law affecting the methods of warfare, remain under study !!!. 
and ue introdllced In the lIemorandum to i.Ssist the OSD staff in !! 

substantive analysis c:f those areaa. ~ 

3. ~AS noted in an earlier mellOrandWl,". the 1917 21 

AddItional Protocols are the IDOst COIIIplex agreeAl8nta ever 22 

negoHat.ed affecting the law at arllled conflict on and oyer land II 

, JCSM-44&-77, 7 DeceMber 1977, ·Protocols I and II-
Humanitarian Law During Armed Conflict" 

** See me1lorandum by the Deputy Assistant secretary of 
Defense, 1-12817/71, 7 November 1977, "Protocols I and 
II--Humanitarlan Law During Armed Conflict-

u* MJCS 19-82, 12 February 1982, ·Progress Report on the JCS 
Review of the 1977 protocols AdditionAl to the 1949 
Genava Convention CUI-

!! 
~ 
26 

II 
~ 

~ 

~::::::::~;;~~~~5 ~ 
II 
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(and for sOllIe otber aea and air operations). Tht! fOOll9 or the 

military relliew to date has been on the impact of the protocols 

upon unilateral liS milt tary ope::ations. The Services and the 

Joint Staff are also concerned about the impact of the 

protocols upon comb! ned force opera t ions. The assessments by 

the commanders of unified and specified commands will addreas 

that illpact, bllt a oOlllplete assessment lIay not be possible 

without consultations with allied military counterparts at the 

national level. 

4. (U) Some nations (France and Israel) balle indicated that 

t.bey will not accept tile protocois, others have indicated that 

! 

! 
J 

.. 
i 
6 

1 
! 
9 

!!!. 
g 

they may aooept them Iti th reserllations and statements of :mder- g 

stanlhng that vary from those of their allies" (includ1ng those II 
under: cORsideration by tile Joint Staff and tbe services at this 14 

time, as well as those presented by the Joint Chiefs of Staff !! 
in 19771. For: example, Norway baa accepted tbelll wi thout any !!. 
reservations and statementa of understandill9. AIIIong most as 11 
allies, the protocols remain undee review wi thin their 90llern- !! 
ments. C<'nsultations with representatives of those allies 19 

indicate that a variety of nsponses to the protocols probably ~ 

will occur should each «JOvecom.nt decide to accept thel1l. II 
5. ~ The phenOl1\enon of different nations accepting an ~ 
international IIgreement with varlous reservations and atate- II 

ments of understanding is not unique t.o the ptocess of Ilulti- ;Z4 

national acceptance of t!le 1977 Additional protocols, The 1949 II 
Geneva Conventions, for example, haye been I:.ccepted by 151 26 

nations and with lIarying reservatlons and understandinCJ8. '1'he II 
protocols, however, are more than merely ·lIddition~l to· the ~ 

protection for the victims of war under the prollisions of the 29 

four Geneva Conventions. The protocols also revise the rules ~ 

of combat fo, the first time in 75 yeats. Thus, they regulate II 

* NATO lIIemorandum to the Political Committee (POLAOS (80)36), 
27 !loyember 1980, "Draft Texts of P088ible Ileclarationsl 
Reserllations to be made by Allied Countries on Ratification 
of the Additional Protocols to the 1949 Geneva Conventions· 

_urn c: 2 Appendix A 

J 



i 
1 

:1 

. ~ 
i ., 
I 
I 

i 

i , ., 
I 
i 
! 
I 

.I 

I 

I 
I 
I 
i 

! 

DECLASSIFIED IN FULL 
Authority: EO 13526 • • Chief, Records & Declass Div. WHS 

Date: SEP 30 2013 

UhrlUZ: .. l .... 

the means and methods for the exercise of force. As a result 

of dIffering operational procedures to satisfy varying legal 

standards adopted by component national governments, combined 

force m111 tacy planners and comandars would face potentially 

un resolvable constraints upon the exercise of foroe. This 

danger also threatens to dissolve the i.nternational legal 

consensus aMong those nations that now adhere to and train by 

the co..,nly understood standards expressed in that body of law 

known 88 the law of armed conflict or the law of war. Thus, 

!. 

~ 

! 

! 
5 

i 
7 

! 
9 

the Joint Chiefs of Staff may not ob~ect to ratification of the 10 

protocolS, subjeCI: to the adoption of certain declarations and 11 

statements of undersl:anding based on a unilateral us military 12 

review, but they may object based on the illlpact upon combined 13 

fotee operations. !! 

6. Jllfl'consultatiOnS with allied military counl:erparts are net !2. 
a pretequlsite to the cOIIIpletion of the mUihry review. !! 

Consultations may be needed regardless of the JCS reCOllllllen- !l 
dations concerning ratification if IlIOn allies accept the 18 

protocols. Should the Joint Chiefs of Staff not cbject to !!. 
ratification, suoh consultations appear illlperdtive prior 1:0 20 

completion of the US interagency preparations of final tell:s 21 

for us statementI' to 1I1nimize the danger from "many protocols.· 22 

The Joint Chiefs of Staff noted the need fot consultations II 

in Appendix 0 to JCSM-448-71. 24 

7. (U) This appendix and its annexes constitute an inf01"ll111, !! 

preliminary analysis without prejudice to the final assessment ~ 

of the current military review and the recommendations by the 27 

.Joinl: Chiefa of Staff to the secretary of Defense. 28 

29 

Attachments 30 
Annex A - Oraft proposed Reservations at Ratification 
Annex B - Draft propos~d Statements of Understanding 31 

for Protocol I 
Annex C - Draft Proposed Statements of Understanding 

for Protocol It 
Annex tl - Inforllal Preliminary Military Analysis of the 

1977 Protocols 

&t4' 16£"[ iAa- 3 Appendix II 
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ANNEX A TO APPENDIX A 

DRAFT PROPOSED RESERVATIONS AT RATIFICATION (UJ 

" Article-1,2 - Emblems of nat iOt\lllli ty: 

!. 

! 

! 
'l'he United states of Amer iea reserves Article 39 :2) and ! 

retbins tbe right to make Use of flags, military emblems, S 

'in8i9nia, or uniforms of adverse parties when i.ts combatants 6 

lare not engaged actively in an att~.ck. 7 

~ Article 41 - Safeguard of an e'lemy hors de combatl 8 

Tbe United States of Amer iCii reserves that portion of 9 

Article 41(3) of Protocol I caillng for the release of 12. 
prisoners of war when unusual conditions prevent their 11 

evacuation with the und~rstanding tblt prisoners of war !! 
detained will not be exposed to hazardous condillons in II 
excess of that experienced by the detaining peraonnel, nor !i 
will those released, if any, deliberately be exposed to !a 
~azardous conditions. 16 

Altk!rnatlvely, this lriay be expressed as an understanding: 11 

It is the 'JllderstandinC} of the uni ted States of Alllerica !! 
that the portion of Article 41 (3) of Protocol I calling for 19 

the relea8~ of prisoners of war when unusual conditions ~ 

prevent their evacuation does not preclude detaining some 21 

prisonet"s of war under hazardous oo.,dltlons not in excess of ~ 

that experienoed by the detaining personnel, until such time !! 

as thlt pc isoneu of war can be evacuated. ~ t Artiole 47 - Mercenaries: ~ 

c 

The United States of America reserves Article 47 of 26 

Protocol I, believing that an individual should not be !! 
denied combatant or peisoner of Ifar rights because of status 28 

since the subjective cdteria are not an adeq'Jate basis to ~ 

define that status. 30 

iii 
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If'.ArtiCleS 49-58 - General protecHon IIgainst effects of 

hostilities: 

! 
2 

The United States of America reserve$! Articles 48 through ! 
56 concerning the general protection 8<}ainst the effects of 4 

hostilities to the extent that no member of the united 5 

States armed forces may be punished or subjected to any 6 

discr iminatory treatment by another High Contracting party 1 

or party to the conflict for any act or o .. ission in alleged ! 
violati.ons of these art:icles, except for the grave breaches ! 
defined or referred to in Article 85 of Protocol I. 10 

(U) Artioles 51 and 52 - Protection of the civilian population !! 
and civilian objects; 

Notwithstanding the provisions of Article 51, 13 

paragraph 6, and Actlcl.e 52, paragraph l, the United States !! 
ot America reserves t~e right / in the event of massive and 15 

continuin9 attacks directed against the civilian population, ~. 

to take reprisals ag ... inst the civilian populatlon or !! 

civilian objects of the State perpetrating these illegal !! 
, 

attacks for the sole pucpose and only to the extent 19 

neceSSAry to brin'} the illegal attacks to an end. These ~ 

measure. shall not lncl.ude any of the actions that. are 21 

otherwise prollibi ted by the Geneva conventions of 1949 or 22 

this Protocol. 23 

ALTeRNATIVE 

Notwi thstanding the provisions of Articles 50 thcough 56 ~ 

of Protocol I, the Uni I:ed States of Allier lea reserves the 21 

dght to take measures otherwise prohibited by those ~ 

Articles against persons and civilian objects of anY Party 29 

protected by t.hose Articles, if the United States decideoil 
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that massive and continuing attacks by that Party in 

violation of those Articles have been directed against its 

! 
:.I 

civilian population or objects or the civilian populat:ion Of 3 

obj&ctB of any of its allies, or that systematic and 4 

continuing violations of the Thi rd Geneva Convention of 5 

12 AU<)ust 1949 are being taken against its personnel in the ~ 

hands of that party, for the sole purpose and only to the 7 

extent necessary to bring to an end those illegal attaoks or ! 
violatioDs, and only after formal wat'ning. to that party ! 
[equit'ing cenation of the attacks has been disregarded, and !! 
then only after a decision taken at the highest level of 11 

govemlllent. These lIIea,suE'es shall not incl<lde any of the !! 
actions prohibited by the Geneva Conventions of 12 August 

1949 for .the protection of war victi;ns. 
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DRA'P'l' PROPOSED STA'l'EMENTS OF UNDERS'l'ANDING 
FOR PROTOCOl.. 1 IU) 

(U) Article 11 - ProtectiDn of pusans. If ot.her State!; 

! 
2 

1 
4 

ellpress understa.,.,ings that Article 11 as a whole does not ~ 

apply to their own nationals who are deprived of Uberty as " ~ 

result of arllled confliot, the United States should repeat the 1 

follow1ng understandinq that its delegation made during the ! 

Plenary of the Conference; 9 

Paragraphs 1 and 2 apply to: ~ 

(I) -1.>erson& who are in the power of an adverse Patt.y." !! 
This lncludu all priS()ners of war and .11 civilians pro- 12 

tected by the Fourth Convention, Whether in the territory II 
of the detaining power or 1n occupled territory. It !i 

inoludes those ",ho arc relatively free to pu[s~e their !! 
normal pursui t.s. as well. 1111 thOse who ar!! interned or !! 
otherwise deprived of liberty. It applies also to !! 

(2) Otber persons, lncludlng the Party's own nationals, who !! 
aEe interned, det.ained, or othelvi5e aepclved of liberty /l,S !! 

a result oE hostilities 0,; occupation. 20 

lt is the further undeutanding of the cnited states of ~ 

America tllat the evils IIgalnst whlC'h this articLe is 22 

directed ace unjustified aets or omissiOns, by ot on bellaH 21 

of the occupying or detaining power or by any detaining ~ 

authorities that endanger the physical Qr mental health or 25 

integrity of the persona delccibed in paragraph 1. !! 

Source; JCSM-448-77. 21 

(tJl Articles n, 65, and 61 - Discontinuanc ... of protection of 28 

civllilln medical unitSI Cessation ot protection, Members; of the II 

armed [orces and military units assigned to clv11 defense 

.1iZ £Sdtltm3 
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organi zations: These articles deal with the- arlling of medical. 

and civil defense personnel and the use of force by the .... 

1 

2 

Xt is the understanding of the United Stlltes of America 3 

tha t the ten ·light individual weapons,· as 'Jaed in ! 

Article 13, paragraph 2, Article 65, paragraph 3, and ~ 

Act iela 67, paragraph 1, excludes fragmentation grenades and ~ 

similar devices as well as weapons that cannot b"! handled or , 

fired by a single individual, and those that are primarily 8 

intended for material targets such as armored vehicles or 9 

aircraft.. 10 

X t 1s the fur the: understanding of the United States of 11 

Allier ica that medical personnel and civil defense personnel !! 
may be arllled only for tile purposes specified in Articles 13 II 
and 65. The term "defenseu as used in these provisions 14 

ref ers to defense against marauders and othec criminal II 
lnctivlduals or groups. They may not engage in combat 16 

agAinst the adverse party and they may not use force to II 
res 1st captute. 18 

> If, however, they are unlawfully attaclced by individuals !! 
of the adverse Part.y's forces, they may use their weapons 1 n ~ 

self-defense and the defense of the wounded and sick in 21 

their charge after having .ade a reasonable effort to 22 

identify the_selves. 23 

Source: JCSM-448-77. > 

(U) Ar ticl. 16 - General protection of medical dutiesl If 

other States make understandings or reservations on this 

provision, it will be necessary to make an interpretive 

statement along the following lines; 

Althou9~ the law of most countries recognizes a medical 

~ 

25 

privilege of nondisclosure .. national law almost universally 30 

requires certaln disclosures from doct.ors. These 'include II 

9 
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COllpu180ry reports of cOlUlunlcable diseases as specifically 

recognized in the last sentence of paragnph 3, as well as 

other matten. Members of the me"ical profession recognize 3 

that their ethical obliqation is not to make disclosures 4 

concerning tbeir patients except as required by law. This 5 

rule, which is applicablt> In peacetime, must rellain equally ~ 

applicable 1n time of armed conflict in respect to the 1 

relation of persons enqaged in medical activitieR and the ! 
authorities of their own party to the conflict. Inter- 9 

national law properly may require these authorities to !!!. 
respect ebe medical pc i-/Hege except as specifically limited !.! 
by national law. 12 

Or: the other hand 1 t is reasonable to prohibit the II 
advert'. Party frOID requiring doctors to aot as collab- !! 

orators. Thus, paragraph 3 prohibits anyone belongiog to a !! 

party adverse to that of the doctors to COIlpel any 

disclosure which would be harllful to a patient. Never

theless, it provides that regulations for the cOIIpulsory 

16 

17 

!! 
dlaclo.un of communicable diseases be respected. This !! 
effects a sound and reasonable balance between lIecHcal 20 

ethics and the prot.ection of patients on the one hand and II 
the reqIJirements of public health on the other. When !! 

confronted with the choice between concealing the identity 23 

of a resistance fighter in occupied territory and preventing t.! 
II cholera or: smallpox epidemiC, the decision mUllt be in II 

favor of public health. ~ 

Source. J~SM-448-77. 

~ Article 28 - Restrictions on operations of medical 

alrcraf tI 

It is the understanding of the United States of America 

that the provision in Ar: ticle 28 (2) prohibi tin9 medical 

1!IGi4E 2 III .. " 9 
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aircraft from carrying equipment used to collect or transmit 

intelligence data does not preclude the presence and use of 

C<lII1IIuniclltions equipment and encryption materials needed to 

facilitate navigation, identification, dnd communlcation in 

suppoct of medical operations. 

! 

! 
3 

4 

S 

~ Article 39 - Emblems of nationalitYI 6 

[~ is the understancHng of the United Statlls of A.l1Ietica 

that the obligatior.B of Articles 86 and 87 of Protocol [ do 

not apply to violations of Article 39(2) of that prot.ocol. 

(Ul Articles 41, Sf« 57 r 58 ( 78« and 86 - Definition of 

"feasible·, 

1 

! 
9 

!! 
g 

In relation to Al'dcles 41, 56.57,58,78, and 86 of 

Protocol I, it is the understanding of the United states of 

America that the word .. feasible" I means that w!lich is 

II 
II 

!! 
practtca!:lle or practically possible, taking into account all 1S 

circtastances at the time, including thosa relevant to the !! 
SUCCfSB of military opel'ations, !! 

(UI Article- 42 - Occupants of aircraft: SOllie countries may !! 
make either ceBervations or understandings to this a~tic1e. If 19 

this is dona, it may be necessary to have a US undentandinCj ~ 

l'eflecting the view that the l'equirellents of Article 42 codify 21 

existln~ tntunationa1 law and thus cannot be the subject of E 

reservations. !1 

source: JCSM- .. 48-71. !i 
(U) Article 44 - COI1Ibatants and pc ieoners of war: a! 

fI 

It 18 the understanding of the United States oE America ~ 

thatl 27 

(1) The s I tua t ions deser ibed in the second sentence of 28 

paragraph 3 are very exceptional and can uist only in 29 

occupied terr !tory or in armed conflicts described in :!! 
Article 1, paragraph 4, of thi,s protocol. II 

10 
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(21 The phrase in paragraph :4 (b) "mill t8t"y deployment 

preceding the launching of an attack" means IIny movement 

toward II place from which lin attack is to be launched, 

and 

(31 Failure to meet the requirements of the first 

sentence of paragraph 3 is a breach of Pt"otocol I, which 

tends to endanqer the ci vilil," population. Any combatant 

who is guilty of /luch a breach may be tr ied and punished 

for the offense of failing to dutingulsh himself froll 

the civilian poplllation. 

(4) Combatants who fail to meet the minimum requirelllents 

of the second sentence of paragraph 3 forfeit their 

COIIbatant status and JIIay be tried and punished 

aceordingly. 

Source: J::SM-448-77. 
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ALTERNATIVE 

It I.s the undeutanding of the United States C[ Ameeica 

that: 

a. Failure to meet the requirements of the first 

sentence of paragraph 3 oF. Article 44 ot Protocol I is a 

breach of the Protocol which tends to endanger tbe 

civilian population, and COllibatants who are guil.ty of a 

breach of that sentence ~ay be tried and punished for the 

offense of failing to distinguish themselves from the 

clvilian population but do not lose, therefore, combatant 

or pc isoner 'If war status unless they also vtolate the 

second sentence or paragraph 3 of Article 44 of 

Protocol t. 

b. Combatants "he fail to meet the minimum [equ! cements 

of the second sentence of paragrapl\ 3 of Article 44 of 

Ptotocol I forfeit their combatant status and may be 

tried and punished for acts which would ot.herwise be 

considered lawful acts of combat, but will otherwise 

.:eceive equivalent protections as if they were prisoners 

of war. 

c. The situations described in the second sentence of 

paragraph 3 of Article 44 of Protocol I are very 

exceptional and can exist only in occupied tenitory or 

in armed oonflicts descr~bed in paragraph 4 of Article 1 

of protocol I. 

d. The ~hral:e "dudng such t.illle as he is visible to the 

adversary· as used in sllbparagraph ] (b) of Article 44 of 

Protocol I establishes an objective 8t~ndard which 

includes vioibility through the use of 811Ch aids as 

binoculars and tnfraced devices. 
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e. The phrase "military deployment preceding the 

launching of an .. ttack" In subparagraph 3 (b) of 

Article 44 of Protocol I means any IIOvement toward a 

place £rOIl which an attack is to be launched. 

f. With regard to paragraph 1 of Article 44, where 

members of the reguh.r armed foeces are assigned as 

advisors to irregular resistance groups, they will not be 

required to wear a uRifon, but l1Iust inst.ead distinguish 

tb ••• elves fE'om the civilian population in the eame 

!LaRner a. the irregulars under t.he second sentence of 

paragUt'h l of Article 44 of Protocol r. 

(U) Articie 45 - protection of persors IIho have taken part in 

hOstULtlell; 

It is the underst.andin,} of the United States of America 

that "rtiel •• 5, paragraph 3, cannot be conatruecJ to 

resuict fair tr lal guarantees unde.:: the Third Convention 

anll this Protoool which are secured to certain persons under 

Article 44, paraaraph 4. 

ALTERNATIVE 

It is tbe understanding of the United states of America 

that paraqraph 3, Article 45, of Protocol I Cannot be 

construed to restriot fair trial guarantees undu the Ttli.:d 

Convention and Protocol I which are secured to certain 

peclons under paragraph Article 44 of P,"otocol I. 

(III Article 46 - Spies: 

It is tile underst:\nding of lhe United States of 1Imer lea 

that the elements of espionage, as that term is used in 

Article 46, are the same aa those listed in Article 29 of 

the Haque Regulations Annexed to lIague COllvention Number IV 

of 1907. 

Source: JCSM-448-77. 
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(UI Articles 48-61 - COIII1llandecs' AssesslIIents: 

It 1s the unde::standlng of the United States of Alaeclca 

that commanders end others responsible for planninq, 

deciding upon, or eKeouting attacks necessarily have to 

reach decisions on the basis of their el5seSSRlent of the 

information hOll all BOutCeS which 1s available to them at 

the relevant tille. This is appl.icable to Part IV, 

Section I, of Protocol I, including Articles 50, 52, and 51. 

Source: JCSM-448-77. 

ALTERNATIVE 

It is the understanding of the United States of America 

that the provisions of Part IV. Section I of Protocol I, 

j nalud~n~ Articles 51, 52, and 57, must be applied to the 

aotions of col\ll\landecs and others responsible for planning, 

decidlll9 upon, or executing attacks, on the basis of their 

assusllent of the information reasonably available to them 

at the time they take their actions and not on che basis of 

hindsight. 

(U) Articles 51, 52. and 57 - Protection of civilian population 

and precaations in attack: 

It 11 the understanding of the United States of America 

that the references in Articleli 51, 52, and 57 to military 

advantage anticipated from an attack are intended to refet 

to the advantaC)e anticipated from the attack considered a8 a 

whole and not ollly from isolated or parti.cular parts of that 

attack. The term "military advantage- involves a variety of 

conslderations, including the secur ity of attackinq forces. 

It: is further the understanding of the United States of 

America thllt the term Aconcrete and direct mill tary 

advantage anticipated" used in Articles 51 Ilnd 57 means an 
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Ilone81: expectation that the attack wl1l make a relevant and 

proportionate contel bution to the pur pose of t.he attack. 

Source: JCSII-U8-17. 

'I Articles 51-5Ib) I 52-2, and 57-2 (a) (i ii) - pro~ection of 

tile civilian population and civilian objectsl precautlOns in 

attack: 

It is the understanding of the Uni ted states of beciea 

that col14teral civilian 10SS98 are measured against: the 

military advantage anticipated frOID an overall callpaign or 

1 

2 

3 

! 
5 

6 

! 
8 

~ 

!2. 
!! 
g 

II 

war considered as a whole and not feom its isolated or 

pl.lrticular partll and that collateral ci vUlan losses are 

excessive only wben they are tantamount to the intentional 

attack of tb. civil ian population. or to the total disregard !! 
for th. safety of the civIlIan population. 

With Ulpeot to Article 51(8). it is the understanding of !! 
the United States of Alierica that civilian casualties !1. 
resulting from actions 1n violation of Article 51 (7) are the !! 
responsibility of the party violating that provision, and !! 
that violation of Article 51 (7) may not render an otherwise 20 

legi timat. target immune fro .. attack. II 
(UI Article 52 - General protection of civll1an objects; 22 

Article 52 is a siCjnificant and lmpor tant development in 23 

the humanitlrian law appllcable in armed conflict. The ~ 

distinction between civilian objects and military objectives !! 
will be Made easier to ldentify and recognhe. In that 26 

regard, it is the understanding of the United States that a 

specifio area of land may be II military objective if, 

because of its location or other reasons specified in 

Article 52, its t.otal or partial destructl.on, capture, or 

neutcal1tation, in the circumstances ruling at the time, 

offers a definite military advantage. 
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The first sentence of Article 52, paragraph 2, prohibits 

onlY' such attacks as may be directed aqainst nomll1li tary 

objectiyes. It does not deal with the question of 

cOllateral dallaqe caused by attacks directed against 

military objectives. 

Source: JCSM-448-77. 

ALTERNA'l'IVE 

It is tbe understanding of the United States of Ametica 

that; 

a. In relatior. to Article 52 of protocol I, a speci f 1c 

area of land lIay be a military objective if, because of 

its location or other reasons specified 1n the Artiel.e. 

ita total or partial des tructton, capture. or 

neutralization In the circumstances rullnq at: the time 

offers a definite mi.litary adYentage. 

b. It is the further understanding of the Uni ted States 

of A •• dea that thl! fint sentence of Atticle 52 of 

protocol I, paragraph 2, ptohlbit:s only such ilttacks ~s 

fRay be directed against nonmilitary objectives and it 

does not deal witb the question of collateral damage 

caused by attacks directed against military objectlves. 

(Ul Article 53 - Protection of G;ultural objects and of places 

of worship: 

I ~ is the understanding of the United States of Allier lCil 

thatl 

(ll Artiole 53 does not replace existinCj custOilary law 

prohibitions expressed in Article 27 of the 1907 Hague 

Regulations. Rather, the Article estabHsbes a special 

protection foc a limited class of obJects, which, because 

of their rec09niaed importance, constitute a part of the 

special her i tage of mank iOO. 
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1 

(2) U.e of objects Itsted in Bupport of the military 

effort is II violation of the Article. 3 

(3) Such a violation causes the objects to lose the i 

special protection of this Article. 5 

Source: JCSM-4 48-77. 6 

ALTERNATIVE 7 

It is the under standing of the United States of o\medea ! 

thatl ~ 

o. Article 53 of Protocol I establishes a special ~ 

protection for; 0$ limited clou of objects which. bacaute !!. 
of their recogniaed important'e, constitute a part of tbe !! 
cultural or spilitual hecitaqe of peoples, ahd that such !l 

objects will lose their protection if they are used in !! 
support of the mUltny effort. !! 

b. The prohibitions contained in subpaugraphs (a) and 16 

(b) of Arti'cle 53 of Protocol I will not applJ' in cases 17 

i_peratiyely required by military necessity. !!l 

~ Article S4 - Prot.ectloR of objects indispensable to the 19 

civilian population: ~ 

It is the understanding of the United states of America 21 

that the phrase "within such tercltory under its own ~ 

control- in paragraph 5 of Article 54{11 applie8 only to the 23 

national territory of tbe Qefendet and not to areas which be !i 
may then occupy. 

lUI Article 63 - Civil defense in occupied tercitories; 

It is the understanding of the united States of Alllerica 

tha t Artiole 62 applies to both occupied and nonoccupied 

territory. Article 63 i8 thus supplementary to Article 62 

;l5 

26 

n 
~ 
29 

as far as occupied territory is conoerned. Article 63 of ~ 

the Fourth Convention is a180 applicable. 

Source: JCSM-448-77. 
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ALTERNATIVE ! 
It Is the understanding of the United States of Amer lea 3 

thac the activities of civil defense orqanizations referred i 
to in Article 63 of protocol I ate subject to the 5 

limitations of the second sentence of paragraph 1 of 6 

Atticle 62 of Prot.oool I. && well as i\.I:tir.le 63 of the 1 

Fourth Convention. ! 

(U) Article 66 - Identification: 9 

It Is the understanding of the Onited States of America ~ 

that any signals which pactiea to a oonflict shall agtee to !! 
use for civil defense identification purposes, 8S g 
contemplated in paragraph S of Article 66, Shill differ from 11 

distinotive signals specified fot the identification 

ellclusively of medical uni ts or transports in Chapter II! of !l 

Annex I to Protocol I. 

Soutce, JCSM-448-77. 

l' 
II 

[II} Article 75 - Fundamental guacantees: 18 

It Ls the understanding of the United States of America !! 
that this Article protects all persons not otherwise 20 

specifiaally protected under the Conventions and Protocol 21 

by more specific and elaborate guarantees. The United 22 

States of Amuica further understands that all I?arties Blust II 
meet these standarels of humane treatment at all times and in 3.!. 

aU circumstances. The Un 1 ted states of America rejects any 25 

reservation or understanding whic!'! attelRpta to limit the 

class of persons to which this Article applies other than 

those who are expressly excluded by the language of the 

Article. 

Sourcel JCSM-448-77. 

ALTERNATlvt: 

It is the undeutandlng of the united States of Amedca 

that Article 75 of Protocol I applies to all persons in the 
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power of a Party to a conflict, including accused, 

suspected, and convicted war criminals, and unpriYileged 

combatants. The Uni ted States of Aller ica rejects all 

interpreta!:.ions which would lirRit the scape of Article 75 of 

Prot-Q(:ol 1. 

(0) ~~ - International Fact-Finding Commission: 

The United States of Alllerlca recognizes the competency of 

the International Pact-Find I "9 Commiss ion provided for in 

Article 90 of the Protocol ipso facto and without special 

agreellent with respect to any other High Contractin9 Party 

accepting the same obll '1 II t ion. 

Source: JCSM-448-11. 

f Article 96 - Treaty relations upon entry ~nto force: 

It is the undllrstanding of the United States of America 

!. 

! 

1 

! 
5 

~ 

7 

! 

! 

!! 
11 

g 

!l 

!! 
15 

in relation to Artide 96(3) that only a declaration made by !!. 
a body which is genuinely an authori ty rep[esenting a people !l 

engaqed against 1\ HIgh contracting par ty in an armed 

conflict of the type ,eferred to in paragraph 4 of Article 1 !! 

can haYe the ElffectR stated in paragraph 3 of 1\rticla 96 and 20 

that it 18 also II necl!ssary condi tlon that the body !! 
conc8[lIed be [ecoc;Jniwci by the High Contractlng Party as 22 

reprcBenting the people 1n question. 23 
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OR."", PROPOS8D STA'l'BMENTS O!' U~OmulT"NDING 
FOR PROTOCOL II (UJ 

(U) Protocol II - Definitions: 

It is the understanding :>f the Uni ted: States of Amedca 

that the terms used in Part III of this i't'otc)col, which are 

the same as the terms defined in Article 8 of Protocol I, 

shall be construed in the sallie sense as l:'1ose def ini tions. 

Source: JCSM-448-17. 

AL'I'EaNA'l'IVE 

<I It is the undeestanding of the unlteCil States of "merica 

that the tents IIsed in Protocol 11, which are the same as 

the terms uaed in Protocol I, shall, so far as relevant. be 

construed in the same sense as those definiti.ons. 

(U) A~t1cle 11 • Protection of medical uni t~ and tcansports: 

In accepting Article 11, Pt'otocol II, the Uni.ted States 

of America wishes to make it cleu that humanitar ian 

functions of medical units and tunaport$! cannot, under any 

cir~uDll!ltanc.s, include !loatile acts. 

Wi th reqard to Ar tiele 11 of protocol 11. it 1 s the 

understanding of the United States of America that the acts 

described In Article H of protocol I, as well as those 

facts and condition. listed in Article 22. Flr.t Convention, 

Article 35, Second Convention, and Artiele 19, Fourth 

Convention, do not justify cessation of protection of 

mediclli units or transports. 

Source: ,lCSM-448-n. 

(U) Article 16 • protection of cultura.l objects and of places 

of worchipl 

Qua £ Tt; 
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II: is the understanding of the Uni ted States of AAlerica 

that tbis Art lah establishes protection foe a Lim! ted cla$s 

of objects. which, becallse of their r eo09n1 zed i .. pactnnce, 

constitute a part of tbe beritage of mankind. We note that 

use of these objects in support of the mill tll[Y effort is a 

violation of this Article. Should they be 80 used, it is 

our clear undetstanding that theae objecU will 108e tha 

spechl protection of the /)ort1018. 

Source I JCSM-44e-77. 

ALTERNATIVE 

~ It is the understanding of the United States of AII'erica 

that ArticLe 16 of protocoL II establishes a special 

protection for a Hili ted class of objects, whIch t because of 

their recognized llllportallce, constitute a part of the 

cultural or spiritual heritage I)f pooples, and that such 

objects will lose their protection if they are used in 

support of the military effort. 

(lIt 1s the further understandinCj of the uni.ted States of 

America that the prohibitLonl Clontained in Artiolo 16 of 

Prot.ocol 11 will not; apply in cases impetatively required by 

military necessity. 

(Ul Article.-!! - Relief soclet ies anc! relief actions: 

with respect to pau\uaph 1 of Article 18, it is the 

understanding of the United States oE Amer iea that oivilians 

who have, spol'\taneou!l1y oc In [ .. ponae to an appeal from t:he 

authorl Ues, colleoted and cared for the woul'\ded, sick, and 

shipwrecked, and members of relief societies who have 

performed their traditional functions in ~el.tion to thi! 

vicHms of the arlllild conflict, shall not be harmed. 

prosecllted, convicted, or puni.shed for slIch humanitarian 

acts. 

Soutce: JCSM- 4 48-77. 
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ANNEX D TO APPENDtX A 

INFORMAL PRELIMINARY MILITARY ANALYSIS OF THE 1911 p~TOCOLS (0) 

1. (U) The following prellmlnary and informal mal tary analySiS 

supplements the 1977 JCS memorandum. and the analysis provided 

at that tilae by the 000 Law of War Worltinq Group rel/iell and 

analysis.** 

RESERVATIONS 

2. ~ Reservation on Article 39 - Emblems of nationality: 

a. The present law permits tl:e use of flags, military 

emblems, insi9nia, or uniforms eli a ruse as 10n9 as the ruse 

is discarded prior to actuel combat. US Army publications 

have recognized this prLnciple of international law up to 

and including tbe moot recent version of FM 27-10, "Law of 

Land Warfare," which states "In practice it has been 

authorizeCl to malee use of national flags I insi9nia, and 

uniforms as a ruse" but notes "It is certainly forbidden to 

employ them during combat." 

b. In 1947 Nazi General skorzeny was tr ied for, and 

acquitted of, using this ruse (US uniforms, vehicles, 

weapons) during the BattLe of the 8u1ge. During the trial, 

the defense established that both sides had employed such 

tactics On numerous occasions. 

c. The Soviets made wide use of enemy unifotms during World 

~at II. Open-source documents clearly indicate the Soviets 

continue to follow this practice in their operations. 

d. Acceptance of Article 39(2) has no humanitarian benefit. 

e. Acceptance of Article 39(21 would vastly COIIIplicate 

hostage release and counterterrorist operations as well as 

certain unconventional warfare operations. 

-, JCSM-448-77, 7 December 1977. "protocols I and II-
HURlcnltarian Law ouci"9 Armed Conflict-

•• See memorandum by the Principal Deputy Assistant secretary 
of Defense (Inteuational Secur i ty Affai rs) t 1-12817/17, 
7 November 1971, ·Protocols r and II - lIumanh.arian Law 
during Armed Conflict" 
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J. ~ Reseevation on I.tticle 41 - Safeguard of an enemy ~ 
de combat: 

I. Article 19 of the Third Convention requires that 

ptisonen of war (PWs) be evacuated as soon as possible and 

that they not be "unnecessarily eKpo~Qd to danger while 

Iwaitill<J evacuation." Article 41 requires tnll1: .,hen these 

conditions cannot be met "they shal.l be released and all 

feasible precautions taken to insure their safety." 

b. Under current Army doctrIne, evacuation of PWs will be 

diff icult. The air-land battle doctr ine and other tact.ical 

Innovations !ncreaslnqly call for independent smilll-uni t 

operations. ':urrent law is based on prellious conflicts 

tlhich ba4 well-established linea of cOllUaunication that 

permitted evacuation of PHs as a matt.er of rnutine. 

C. A 911all unit, operating Independently, is faced with a 

dilelJlma, While cirCUl1lstill'lcl!IS w.lll at ise when PW8 will be 

released because of .the ::apturing ur.it's inability either to 

cont.."ol or to evacuate theil, it should not be made law tnat 

release is mandatory. 'n isolated unit capturing a high-

ranking indhi4"'al, Ot an indlvidual with spechl knowledcJe, 

may choose to detain this individu.l until such time as 

evacuation is possible. Tbe pract.ical Umitation Is the 

abilit.yof the detaining unil to SE!cure the individuals 

captured. 

4. ~ Reservation on Article 41 - Mercenaries: 

II. Article 47 denies combatant and PW status to certain 

persons. An innovation in International law, t.he Article 

would elpose mercenaries to punishment under local law fOr 

thei r cOilbatlint acts. 

b. The definl t lon of II mercenary i :tcorporated in t.his 

article is heavily subjective and capable of politicII1-

ization. The Soviet!! have Lndlcated that only those 

• 2 S 2!! 2 2iiSl 23 
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opposing struggles of the people for national liberation 1 

frOll imperialiot, racist, or colonial regimes can be 2 

considered meroenaries. Under this subjective, politicized 1 
usage, us advisers, Military Assistance Training 'Teams, 4 

etc., could be tried as mercenaries for lawful acts. ! 
e. The US ArlllY has a long history of mercenary use beginning 6 

with Indian scouts and continuing through the Vietnam era. 2. 
These people would be denied PH status, if captured, and 8 

their use for clandestine or intelligence gathering 9 

operations is often necessary: ~ 

(1) '1'0 overCOllle languaqe/dialect deficiencies. !! 
(2) To IItploit geographic knowledge of indigenous g 
perlonnlll. !l 
(3) To cOlliply with US c.'fOlllestic law and policies !! 
restricting lhe presence of us pecsonnel in certain 15 

areas. !§. 

d. Adoption of this article lIould be a step backward in 17 

humanitarian law. By denying a "mercenary" PM l>tatu5, !! 
regardless of his conduct, tbe article in effect enCOIltAges 19 

the IIIercenary to act without regard to the norms of warfare 20 

and the law of lIat. For him, the penalty is the same no 21 

matter what bis conduct. 22 

5. ~ ReserYation on Articles 48-~8: 23 

a. International agreements usually create rights and duties ~ 

only for tbe nations party to them. 1.8 an exception to this 25 

rl'le, bowever, th .. United States Government has taken the 26 

poaition that "eyery violation of the 1"" of war is a war 27 

ccllll8,· for whiCh individuills clln be punished (DA FM 27-10, ~ 

July 19S6, pau. 499). This standard appears appropr iate 29 

for willful, delibp.utp. acts in violation of the law of war, 30 

such as the lIurder of interned civilians or the torture of II 

"UP IJlRId'! 24 
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PHs. It is not, however, appropriate to attach tile label 

·war or 1ae" to deviations froJ! the law that may occur 

1 

through an error in judgaent or lIinor carelessness in the J 

heat of combat. This h especially true ()f air operations, ! 
where collatl!ral dantage to civilians is nevertheless often S 

characterized as a war crille for propaganda purposes. ~ 

b. Articles 48 to 58 of Protocol I contain general rules and 1. 

principles for the conduct of cOtlbat operations against ! 

I:arqets on land. These rules are pbrased in broad, flexibl. e 9 

terms, as is proper in a treaty establishing principles of !! 

behavior for: sove(flgn governments. Many of them are, 

however, too geneul to be fully accEtptable as standards for II 
individual criminal responsibilitYI e.g., Actiele 57, II 
pangraph 2 (al (il), which requius those who decide upon an !! 
attack to do everything "feasible" with a view to "avoiding. !.! 
and in any event lftinll1lizinC), incidental 10ea of ci 1111 ian !! 

life" and pl'operty. On the basis of experience in recent 17 

conflicts, it ie quitp. likely that an unsorupulous adver:sar y !! 
could take t:he general language of Articles 48-58, COIIIbine 19 

it with the position that "every violation of the law of war !!. 
is a war crlme,M and tllrn botb against US forces. The 

effott might thus be made to categorize captured airorew II 
members as "war criMinals· because they had not taken some !! 

suppoaedly "feasibl.e" pncaution duting an attack. ~ 

c. The efter-t of the proposed rnervation would be that 2S 

other nations could enter into treaty relations with the 26 

United sUt.e3, on these Articles, only by agreeing that they II 
would not form the basis for cri.inal liability for tiS 

personnel. If any patty to the protocols rejected t.he US 29 

reservation. the effect would simply be that Articles 48 to ~ 

58 would not be in force as between the Uni te<l States and 31 

that party. 
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6. "" Reservation on Ar Hales 51-56 - Reprisals: 

a. The purpose of this reservation is to maintain a credible 

deterrent a9ainst attacko on frieooly populations and 

provide an inducement to all nations to carry out their 

combat operations in accor:dan!=e with the law t.)f war. Thi s 

reservation is also ::aken to guard against enemy abuse of us 

PWs. This reservation would presecve the right of reprisal 

aqainst an enelllY's civilian population in the event of 

systematic and massive attacks against the civilian 

population. or those of allies, in violation of Articles 51 

and 52 of the ftrst Protocol, or in the event of the tQrture 

or 8IIecutlon of us pc isoners of wac in violetion of the 

'l'hird Geneva Convention of 1949. Articles 51 and 52 of 

Protocol J now prohibit all attacks directed against the 

ciVilian population and civilian objects, expressly 

including attacks by way of repr.isal. 

b. Attempts to prohibit r;eprisals are unrealistic, since 

thei ruse, or threatened use, represents the only real 

sanction. or deterrent, to violations of the law of war by 

the other side. As it is likely that the prohibition 

against certain reprisals ",ill be disregarded under the 

pressures of serious attacks against II Party's population, 

the United States should shield future decisionmakers 

against sanctions for (esponding In a foreseeable manner to 

t~is contingency. 

c. The essence of reprisal attackS against the civilian 

population and civilian objects is a suspension t.)f the 

pr:Jhibl tions against stich attacks containe:1 In Art lclas 51 

through 56 of protocol 1. Articla 60, paragraph 5. of the 

Vienna Conv'lntion on the t.aw of Treatles prohibi ts such 

suspenslons In human i tar ian law treaties (such as 

"'" iBlN'j iX~ 26 
l\.nnex D to 
Appendix A 

1. 

! 
1-
4 

2 
6 

1 
! 

! 
10 

11 

II 

II 
!! 

11 

!! 
11 

!! 
!! 

!!!. 
21 

g 

~ 

II 

II 
'26 

27 

!! 

~ 
30 

II 

1 



DECLASSIFIED IN FULL 
1"\ Authority: EO 13526 

g:::~. R§fpd~~O'filf.r Oiv. WHS 
COR.102111A£ 

Protocol I) in the absence of a reservation avoiding the 

effects of the prohibition against reprisals. The pro

hibitions on reprisals cont.1ned in Articles 51 through ~6 

tr~ new and do not ceflect customary international law. 

d. The negotiating reoord of the vienna Convention indicates 

tbat pmragraph 5 of Article 60 waa proposed by the SWi8S 

Delegation for the specific purpose of precluding any 

terMination or suspension of the proviSions of the 1949 

qeneva Conventions prohibiting reprisals in connection with 

Material breaches of other significant human rights treaties 

(Official Record, Second Session, UN Conference on the Law 

of Treaties, pp. 112 f f). ThtJS, only a reservation that 

avoids the obligation of the provision can legally preserve 

a nationts right to use the sanction when the illegel 

&ttacks can no longer be absorbed without a (esl~n~e in 

kind. 

STATEMENTS OF UNDERSTANDING 

7. 'I" Article :t8 - Restrictions on operations of medical 

aircraft; ~rtLcle 28(2) is unacceptable if its practical 

effect is to require US medical aircraft -to tnnsmit in the 

clear. communication In the clear by medical aircraft would 

identify units, their location, and extent of engagement. The 

requIre_ent to transmit in the clear becomes even less accept

able when applied to op.ration~ by u~its in enemy-controlled 

territory. 

8. ~rtlcle 39 - Emblems of nationality: Articles 86 and 87 

Obligate a Paety to protocol 1 to actively seek out and 

discipline its personnel who have violated Article 39. While 

the united States should reserve a portion of Article 39, this 

requirement will hav~ an undesirable impact on the legality, 

within US internal law, o( special operations ~equirin9 the use 

wct[ toiAI lAC __ 27 
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of deceptions prohibited by those portions of Article 39 not 

re8"rved. This could be especially important in hostage-rescue 

situations where it may not be possible for the attacking force 

to identify itself prior to the start of fighting. The United 

States should not accept the requirement to discipll ne its 

forces for all violations. Reversal of th& Skorzeny Hlle 

serves no huunitarian purpose. 

9. (U) Articles 41, 56, 57, 5~, 18, and 86 ~ Definltion of 

"feasible" 1 This understanding is necessary to clar ify the 

meaning of the word "feasible" in the above articles. 

10. If Article 44 - COlllbatants and prisoners of war: 

a. B(eaches of the Basic Obligation To Distinguish (firat 

sentence of pacagraph 3). By stating that "combatants are 

obliged to distinguish thellselves froM the civil ian 

population while they are enqaged in all attack or in a 

military operation prepltlltory to an attack," the first 

s.mtence of pacageapb 1 of Article 44 establishes II norm, 

the breach of which is an offense un<'lec Protocol I. The 

second sentence provides an exception, which is intended to 

relieve tbe individual from the 10S8 of entitlement to be a 

cOIIIbatant and to have PW status, but :lot from hi s criminal 

responsibility for breach of the basic noem. The second 

sentence, however, is capable of the iRte(pcetation that 

those who qualify under the exception are also excused from 

liabni ty for a breaCh of the basic norm. Clad fication 

can be found in the negotiating record where the aepoet of 

committee III notes; 

·with one narrow exception, the article makes the 

sanction fOI failure by a guerrilla to distinquish 

himself when cequired to do so to be merely tr lal and 

punishment for violation of the Lall8 of war, not 10s5 of 

*1h 2 Uti lr1r. 28 
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combatant or ptisoner of war status,- (CODK/I U/407/Rev 

1, para 19) (ElT.phasis added.1 

b. Porfeiture of Combatant Status. Pangraph j states 

explicitly that (etention of combatant status is contingent 

upon coMpliance with the minillum standard for distin

guIshing combatants frOll civilians. Several allied 

oountdes contellljllate expr~::sing this Llndeutllnding in 

their instrument of ratifioation. However, paragraph 4 

provides that, while a combatant loses his right to PH 

status, he still is entitled to protection equivalent to 

that given J?Ws. Theretore, pafagtaph 3 could be read to 

preserve the il1llllunlty from trial and punishment for other

wise lawful acts of a cOIIIbata:lt. 'l'hus, a statellent of 

understanding is important to insure no Loss of combatant 

or PW status for those quecr1l1all who failed to carry their 

acma openly ",ben requited to do so. 

c. Bxceptional Circumstances. 'l'he exception to the 

requirement that cOIIIbatants distinguish themselves dUring 

military operations prepacatory to an attack is limited to 

sitll.t.i.ons in aned conflict wbere, owing to the nature of 

the hOstili ties, an armed corabatant cannot 80 distinguish 

himself. This liMitation does not exclude situations in 

whicb "fJ.fth coluMna iccegular; infiltrate a target country 

in peacetime wi til a view to conducting guerr illa attacks at 

some future time. In order to show unambiguously tbat they 

do not intend to be bOund by so II teral an interpeetation, 

mant Western delegates expressed ur.derstandings. The UK 

understandings incorpocate the same concept. In view of 

the ambiqui ty in the second sentence of paragraph ], reaf

fitlllation of this understandinll is considered important. 
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d. visibility. E9l'pt and the palestine (.Iberation Organ

ization have indicated thei~ understanding that visIbility 

as used in paragraph 3 per tains only to visiblli t~, to the 

naked eye, Tile United Statell disagrees with this narcow 

conRtruct.ion and believes, 1'1110ng ",I th tl;e UK, Canada. and 

Australia, that cOl1lbatanls lIust ~ealize that the minimum 

standard for dlstinquLshin<,; cOI\batants [(011 civilians also 

applies under conditions of darkness and fog when visi

bility is possible by means of aids such as infrared equip

ment. It is also applicable within distallces capable ot' 

detailed obBArvation by means of binoculars. 

e. Deployment, CORside.: ing the ambiguity inherent in the 

ph case ~military deployment prl!ceding the launching" of an 

attack and the conflicting understandings expressed both in 

COlRlllttee III and in the Plenaey regarding tho phrase, 

focl'llal reaffirmation of the OS understanding in the instru-

ment of ratification is considered to be indispensable. 

f. AtlvLsets to Guerrillas, 1\ stat.el\\cnt of I.Inderstandi'l9 is 

needed to preserve the! legal tights of special forces, spe

oial operations personnel, and ot~er meabers of the 

regulae armed foeces serving in the capacity of advisers. 

n. Article 45 - Protection of persoMI wno have taken part 

in hostilities: The proposed understanding precludes an 

apparent inconSistency wit.h paragraph 4 of Article 44, thereby 

insuri.ng that outll1n cOI1Ibatants (anpcivlleged cOlllbatants not 

otherwise entitled to PH statu!!) are el'titLed to ·protections" 

equi valent in all reGpeats to those accorded to PHs by the 

Third Convention and by protocol I, includinc;r Article 44(4). 

12. t/"rticles 48-67 - Commanders' Asse8s~ents: COl1llaanders 

must make their decisions on the basis of the informatlon 

available to theIR at the time and cannot be held responsible 

[or what "as unknown to then or for unforeseen consequences. 
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a. Artic!e 48. for example, requires that the colI\II\and&r "at 

all tilDes distinguish between the civilian population and 

cOllbatants. • • •• Combatant s are frequently indistin

quishable from clvJlians. as proven in Vietnam. Silllllarly, 

to distinguiah betwevn military objectives and civilian 

objects is often impossible. as mUitary objectives often 

appear to be civilian objeco;:s and civilian objects often 

are used for: mili taey purposes. Bven so, if these 

principles represented mere goals ",hich pa:tie8 ..,ere 

obligated to strive towacd. they .,oulc1 not be objec

tionable. When they are prohibitory, however. and their 

violation const! tutes a war cr 1mp., the~' should be more 

explicit 1n atating that C}ood fai.th effort is all that is 

called for. 

b. para9rapb 1 of Article 50, for example, provides, alllOn9 

other: t.hing8. that when one is in doubt as to whether a 

person in a civilian, that person shall be considered to be 

a civilian. Thls is not: unreasonable when there is time 

for interrogation and deUberaeion. A IlU'::erent standard 

must be applied in the heat of cOIIbat. "hen an indhidual 

combatant has reaBon to believe. but no absolute convic

tion, tbat a Melvillen- is 1n fact a cOllbatant.. In that 

event, he mus t act upon hi a belief, just as a civilian 

pollceman must aot in his own self-protection when he 

reasonably believes tha~ his life i .. imlinently threatened. 

'1'0 the extant that the proloco18 do not recoqnize this 

fact, they would plaoe an unrealistic burden upon 

COllIN t an t 5 • 

13. ,r Articles 51(5) (b), 52(2), and 57(2) (a) (iii) - Plotec

tion of the civll ian population and civllian objects: pre

cautions in attack: The proposed statement of understandlnq is 

(eM as: I 31. 
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intended to elillinllte the possibility of lin interpretation that 

the effects t)f an attack must be Iltrict1y confined to the 

military objectives attacked, thereby undermining the estab

lished and accepted rule of proportionality pertaining to 

collateral damage, and properly permits consideration of the 

anticipated tactical or strategic ends of the ~illtary 

operation. 

14. 'If Paragraphs 4 and 5 of Article 51, for exal1lple, prohibit 

indisctiminate attacks, and are vague and ambiguous. They can 

be interpreted 118 eJc1uding use of tactical nuclear weapons. 

They Ilake no "llowance fat time consttaints. IIeapOIl avail

abUt ty lind QOS t, lind proj ected loss of US troops us i ng var ious 

weapons or means of attack. P.Jrther, how fat IIpart must 

sepatated military targets be in oEder for the restr ietlons in 

paragraph 5 to apply? How large 4 concentration of civilians 

constitutes "4 s1milar concent.ration" referred to in par49caph 

5 ta)? Does "aicect .Uitary advantage" lnclu<le surptise gained 

through feints and deoeption? Must the "direct military 

advantage" accrue to the mili tary unit inflicting the damage, 

or is it sufficient that a direct PIt U~ary aclvantage accrue to 

the force as 4 whole? It 18 recognized that these matters 

cannot be calibrated and defined with great specifioity in 

these protocols, but the language used ehould at least point 

thp. way for the commander. 

15. , Article 52 - Gener"l protection ot civilian objects: 

The proposed statoment is necessary to clarify the term 

"militacy objective" 1n view of the fact that the ttaditlonal 

definition of the word 'objective" excludes tbe concept of 

land. It a180 precludes the pOSSibility that Article 52 could 

be interpreted as prohibi ting collateral damage of any kind. 

o I ao 7 32 
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16. YAttacks must bit limited to "81ilitary objectives." 1\ 1 

military objective (4) lIust make an effective contribution to ! 
enemy military a-I .• on, and (b) its deatructlon, capture, or ) 

neutralisation Must offer a definite military advantage. 1. 

Strat.egy aimed at destruction of the enemy's political ~ 

infrastructure or econollic or indlls~dal establishment might ~ 

(eBul t in target! ng objects ellIOt lllate only a rl!JIIClte <:on- , 

triblltion to .. ilitary action but significantly curtail the ~ 

enemy's will to continue hostilitles. To the extent t:hat this 9 

ar Ucle prohl b 1 t8 stratf!g ie bombing, it could severely illpOOe II 

US war efforts. Fur ther. it is unclear whether thl II article !.!. 

will parmi t harassing and interdictl')n fire. An add Hlonal 

statement: may be offered on tills point. 

11. ~ Act-lcle 53 - Protection of cultural objects and of 

places of worshIp: Article 53 does not specifically state that 15 

protection is lost when the objects ar.e used in support of t:he 16 

war effOlt. Without the understanding, the article llIay !1 
encourage the use of !Jueh objects foe lIil i tar y purposes. The 18 

exception in parllgraph b i8 available to partles to the 1954 

Hague convention for the Protection of Cultural Propecty, to 

which the United States is not a party, by virtue of the 

teEeeence to that convention in Article S3 of Protocol 1. 

However, ther:a h no provision for waiver of the protections 

contained in Acticle 53 of Protocol I. Therefore. prudence 

.ll 
20 

22 

II 
24 

would dictate insur ing that the United states, as a non-party II 

to the 1954 Haque Convention, not ~ pLaced Ln a leae fayonble ~ 

posi.tion than parties to th.t conYention, such as the WatdaW II 
pact, vho might be opponents. 29 

l8. " Article !)4 - protMtion of Objects Indispensable to the t2. 

civilian poptllatlon: An aggressor foraed to withdraw should not !2. 
have the legal right to institute a 'scorchelj earth" policy on g 
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terri tory that he has ocoupied. The phrase -within sllch 

territory under its contL"ol- neCjates the meaning of the 

remainder of the article and defeats its hUlIIlInitarian purpose. 

If the defender can lily waste legally to areas under his 

control, the article is meaningless: it is not expected that 

an advancing focce would ell\ploy a scorched ear til policy in its 

own area. An understandio9 Is needed to addcees these 

problems. 

19. VJf Atticle 54 relates to the starvation of civilians. 

This change in the law of ar.me<! conflict will diminish the 

impact of siege "'ilrfan and may prolong amed conflicts. 

Addi Uonally, it is ulI:!lear ~hether paraqraph ~b prohibits the 

destruction of enemy fnod and water supplies when adequate 

supplies uist for civilians, but it can be anticipated that 

enemy combatants, once dept ived of tbei r own food and water, 

will take those supplies from the civilian population and 

thereby cause civilian starvation. 'ince this IIcticle is not 

merely a state.ent of pr inciple but would establish new war 

crimes. it is important tnat such questions be answered. A 

statenaent may be otfered on this issue. 

20. (0) Article 63 - Civil defence in occupied terdtorles: 

This understanding is necessllry to assert that protection mat 

be de:l!.ecJ subject: to the r:equlrellents of imperativi militaty 

necessity and the urgent security requirements of the occupyin9 

power. 

21. IU) Article 75 - fundamental qu&ro:ntees; An undl!rstandinq 

is necessary to preclude Lnterpretation that some cate-;odes of 

personnel Alay be excluded from basic protections. In ratifyinq 

the,1949 Genevll Convention on Prlsonecs of War. the Soviet bloc 

rejected its application to those persons tlho have been con

victed under the law of the detatnin9 power for war crimes and 

n r - 14 
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c:r lilies against humanity. Moreover, due ino the war in Southeast 

ASia, the North Vietnalllese used the same &rlJumer.t to deny legal 

r iqhts to US pc honers of war. Dur Ing the plenary vote un 

Article 75 to Protoool J, the soviet Onion stated it understood ! 

that Articl~ 75 does not extend to war criminals ilnd spies lind i 
that national leCjislation should apply to this category of ~ 

per Bonll. Since the Soviet stai:ement is contrary to the exprp.ss 1 

language of Article 75(7), It must be rejected. 

22. ; Actiol .. 96 - Treaty relations upon entry into focce: 

Th i ... !ltatement h: of pr ime concur n to the UK because of its 

desire not to legitimize the aombatant stat:us of the groups in 

Mort.hern Iceland. WhUe thece Is no current puallel problem g 
for the United States. this article cOUld. at some future date, 

provide sImilar difficulties for: the Uni ted States. The United 

States would not care to give recoqaitlon as legal bellig

erents, and qrant Pif status. to domestic tecrorlst CJcoups. 

23. (UI protocol l[ in its entirety. Deaft Articles 11 and 2S 

of Pl'otocoL II, which deElned the terms used, loIele deleted 

':'1 

18 

duc Ing negotiations. The US understand1nq makes it clear that ~ 

the te'.s used have the s'lIIe lIloaning as those of Protocol I. ~ 

24. (U) Article 11 • Protection of medical units an" ~ 

ttanllports: 'l'h is understanding clari fies that the protected 

status of .edlcal transports, including aircraft, is t.ha silme 

as that of protocol I. 

25. ~ ArtLcle 16 - Protection of cultu~al objects and of 

places of worship: Thi s article does not specifically state 

that protection is lost when tne objects are used in support of li 

tile wllr effort. Without the understandinq, the artlcle may 26 

encourage the use of such objects for m11 i tary purposes. 'this li 

exception is available to parties to the 1954 Haq'Je Conl/ention ~ 
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fot the Ptotection of Cultural Property, to wbich the United 

Statos is not a party, by virtue of the reference to that 

eonvention in Article 16 of Protocol II. However, there is no 

prOVision for waiver of the protections contained in this 

article of the Protocol. Prudence therefore would dictate 

insuring that the United States, as a non-party to the 1954 

Hague Convention, not be placed in a less favorable position 

than parties to that Convention who lIIiCJht be opponents (e.9., 

the Warsaw Pact). 

26. (UI Article 18 - Relief societ les and relie factions: An 

understanding is needed to clarify that personnel providing 

! 

! 
3 

! 
5 

~ 

1. 
8 

9 

!9. 

!.!. 
g rellef senices are immune hOlD prosecution ilnd are entitled to 

protection consiStent with paragraph 1, Article 10 of Pcotocol n.g 
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APPENDIX B 

LIST OF PAPERS PROVIDBD TO THE OSD STAFF 

The following papers concerning the military uview of the 1977 

Protocols have been provided on an informal buts to the 

Offices of the General Counsel and for Multilateral 

Negotiations Polley: 

a. paper, undated, .. (Draft) proposed Legal COIIIIIentaries on 

1977 Additional Pltotocol$' 

b. Pap~r, undated, "Reprisals under Additional Protocol lit 

c. MelllocandUll by the Judge AdYocate General, Department of 

the A r my, OAJA- lA, 1981/9l04, 19 January 1982, "Ileview of 

1977 Protocols to the 1949 Geneva COnventions: Application 

to Medical Aircraft (Including Helicopters)· 

d. Memorandu. by the Judge I\dYocate General, DepartlllGnt of 

the Army. DAJA-Xl'. B8l/00n, ,1,9 July 1981, "1977 prvtocols 

to the 1949 Geneva Conventions: Application to Unconven-

t 10nal War fare" 

e. Memorandum by the Chief, Maritime/UN Negotiations Divi
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2 

3 

4 

~ 

~ 
7 

8 

9 

10 

II 
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!! 
14 

!§. 

!! 
!1 
18 

sion, Joint Staff, 9 AU9ust 1982, "Bast German Lega.l Article 19 

on 1977 Protocols n (with translation of uThe Scope of the 20 

Supplementary Protocols to the Geneva Conventions ot 21 

August 12, 1949" by Bernhard Graefratb) 22 

f. Memoranduill by the Offi<:e of the Judge Advocate General, 23 

nepartment of the Navy, Serial 10/':62, 13 Augu£t 1982, II 

"Military Review of the Additional Protocols (Hospital ~ 

Ships)" 26 
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