





















































































































































McCoy, D. F. CAPT Assistant JAG (Civil Law)
Turner, P. C. CAPT Assistant JAG (Civil Law), Acting
McBride, R. M. CAPT Assistant JAG (Civil Law), Acting

DEPARTMENT OF THE AIR FORCE

Davidson, William A. Civ Deputy Administrative Assistant, Office of
the Secretary of the Air Force

DEFENSE CONTRACT AUDIT AGENCY
van Santen, John Civ Assistant Director, Resources

DEFENSE INTELLIGENCE AGENCY

Nagy,D. M. Civ Executive Director
Prombain, L. A. Civ Acting Executive Director
Negus, G. Civ Executive Director

DEFENSE INVESTIGATIVE SERVICE

Donnelly, John F. Civ Director
DEFENSE LOGISTICS AGENCY

McCausland, Charles LGen Director

Henry, Charles R. MG  Deputy Director (Acquisition Management)
DEFENSE MAPPING AGENCY

Obloy, Edward J. Civ General Counsel

NATIONAL SECURITY AGENCY/CENTRAL SECURITY SERVICE

Young, Gerald R. Civ Deputy Director
Devine, John P. Civ Deputy Director
Prestel, Robert L. Civ Deputy Director
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OFFICE OF THE INSPECTOR GENERAL, DOD

Whitlock, Stephen A.

Lutsch, Nicholas T.

Civ

Civ

FOI Appellate Review Authority

Assistant Inspector General for
Administration & Information Management
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Item 7

Court Opinions and Actions Taken

OSDJS

Willens (Siemer) vs DOD, et. al.,U.S.D.C. D.C. C.A. 88-1212. Plaintiff sought various
documents relating to the Marianas Islands. Plaintiff dismissed action with prejudice on
6 June 1990.

BMY, Division of Harsco Corporation vs DoD, D.C. Middle District of PA C.A.
90-1329. Plaintiff sought release of Letter of Offer and Acceptance (LOA) between
the government of Austria and the DoD for the manufacture, test, and delivery of 24
M109A2 howitzers. Case mooted in September 1990 upon discovery that the LOA
had been released to BMY by U.S. government personnel in Austria.

DEPARTMENT OF THE ARMY

Fox vs Department of the Army, E.D. MI C.A. 89-CV-71757-DT. Plaintiff requested
that the Army Corps of Engineers release all judgments or determinations, orders
requiring payment of penalties or fines, and orders of dismissal or settlement
agreements arising out of actions filed against any party alleged to have violated
wetland protection laws and regulations. On 10 January 1990 the parties stipulated to
the dismissal of the case without prejudice to plaintiff seeking attorney fees.
Subsequently, the court held that plaintiff was not automatically entitled to attorney
fees just because some of the requested documents were produced after plaintiff filed
suit.

Journal-Gazette Company, Inc. vs U.S. Department of the Army, N.D. IN C.A. F
89-147. On 8 January 1990 the court granted plaintiff’s motion for summary

judgment in this challenge to our refusal to release a coroner’s report, autopsy results,
and other records concerning the death of pilot in an aircraft accident. The court held
that the plaintiff’s request met the underlying purpose of the FOIA to allow public
scrutiny of government action and that the public interest in disclosure of the records
outweighs the minimal privacy interests of the deceased’s next of kin.

Mantooth vs Department of the Army, D.D.C. C.A. 88-3503. Plaintiff, a real estate
broker, challenged the denial of his request for officer assignment instructions. On 12
October 1990, the parties stipulated that the case be dismissed without prejudice, with
each side to bear its own costs and fees. This disposition followed the decision not to
seek certiorari in Schwaner vs Department of the Air Force, 898 F. 2d 793 (D.C. Cir.
1990), which held that FOIA Exemption (b)(2) did not justify withholding a roster of
names and duty addresses of enlisted personnel at Bolling Air Force Base. Thus, we
will release the list of names and duty addresses sought in this case, excluding those
personnel assigned to sensitive or routinely deployable units.
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Normal F. Newton vs United States of America, et al., N.D. ND C.A. 90-CV-174.
Plaintiff sought the release of a soldier’s home address and a copy of an investigation
conducted under AR 15-6. On 30 May 1990, the plaintiff voluntarily dismissed the
complaint.

Carl Oglesby vs Department of the Army, et al., D.C. C.A. 89-5219. Plaintiff, an

author, requested United States Army records on various Nazi underground
organizations and operations. The District Court granted our motion for summary
judgment and dismissed the complaint. On appeal, the court initially denied our motion
for summary affirmance. On 4 December 1990, however, the court determined that
plaintiff had failed to exhaust his administrative remedies. Accordingly, the court
vacated the district court’s judgment as it applied to the Army and remanded the case
with instructions to dismiss the claims based on appellants’ failure to exhaust his
administrative remedies.

Waldron-Ramsey vs Department of the Army, D. NJ C.A. 89-2856. Plaintiff seeks the
release of all telephone bills in 1985 for the 11th Special Forces Group Airborne,
formerly located at Tappan, New York. Plaintiff claims that the records are necessary
to prepare his defense in criminal proceedings. On 7 February 1990, the court granted
our motion for summary judgment and dismissed the case, finding that we had already
provided the plaintiff with the requested records. The court also held that the money
damages are not available under FOIA. Plaintiff has noticed an appeal.

Gary Walker vs United States Department of the Army, D. CO C.A. 89-1556.
Plaintiff, manager of Walker Ranches and as agent of his father who owns real
property adjacent to Fort Carson and immediately down-stream of Teller Reservoir,
sought access to certain documents concerning Teller Reservoir. The subject
documents were withheld based on Exemption 5 (deliberative process privilege and
attorney work product). The parties agreed to a settlement and the complaint was
dismissed with prejudice. Plaintiff was given copies of some of the requested
documents. Plaintiff, in consideration of the agreement, waived any claim for costs or
attorney fees.

War Babes, et al. vs Don Wilson, et al., D.D.C. C.A. 88-3633. Plaintiff sought the
release of the last known address of World War II veterans who were believed to be
the natural fathers of children born out of wedlock during the war. Plaintiff
organization assists its members by attempting to locate and reunite them with their
natural parents. On 16 November 1990, the parties reached a settlement agreement
that establishes procedures to forward letters to veterans from War Babes’ members.
Attorney fees and costs associated with the litigation are still to be determined.

The Retired Officers Association vs Department of the Army, D.D.C C.A. 88-2054.
On 14 May 1990, the court granted in part our motion for summary judgment.
Plaintiff requested the release of the names and home addresses of all retired officers
and the names and duty addresses of active duty officers about to retire. The court
decided that although FOIA Exemption (b)(2) does not justify refusing to release the
information pertaining to active duty officers, the disclosure of the names and
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addresses of retired officers is an unwarranted invasion of privacy under Exemption

(b)(©6)1.

Lisee vs Central Intelligence Agency, et al., D.D.C. C.A. 89-1266. On 6 August 1990,
the court held that plaintiff’s FOIA request for information about how the United
States reacted to the Quebec separatist movement was being processed with due
diligence. Plaintiff is an author who seeks the information for a book he is writing.
The court held that an author or publisher cannot request expedited treatment or set
FOIA deadlines simply by invoking their own production schedules.

Bennett vs United States, E.D. MI C.A. 89 CV 40298. On 7 June 1990, the court
granted our motion for summary judgment in this suit filed under both the Freedom of
Information Act and Privacy Act. Plaintiffs are a father and son, both former soldiers,
who allege that we wrongfully refused to disclose social security numbers of various
soldiers against who they wished to prefer court-martial charges. Plaintiffs also
claimed that the Privacy Act was violated when a record of plaintiff’s nonjudicial
punishment was posted on a unit bulletin board.

DEPARTMENT OF THE NAVY

Clinton D. Hubbard vs Department of the Navy, U.S.D.C. Southern District of
California. Plaintiff seeking release of information from David Taylor Research Center
pertaining to a Supervisor of Shipbuilding Contract controversy before the ASBCA.
Case was voluntarily dismissed on 9 April 1990, without prejudice to plaintiff.

Project on Military Procurement vs Department of the Navy, D.C. C.A. 88-2130.
Court ruled plaintiff was entitled to a fee waiver because the information sought can

contribute to public understanding. Plaintiff voluntarily dismissed request for
documents. The only remaining issue to be resolved is the amount of attorney’s fees
to be awarded.

Todd Shipyards Corporation vs Defense Contract Audit Agency and Naval Sea Systems
Command,D.C. C.A. 87-2401TJH. This was an Open America case that was dismissed
with prejudice on 14 November 1990 by stipulation of the parties.

DONCO vs Department of the Navy, N.D. CA. Civilian injured working on USS
ENTERPRISE. No Judge Advocate General Manual JAGMAN) investigation. Admiralty
incident letter report prepared. Worker sued private contractors, who then sought
report. Denied under work product theory. Motion or summary judgment (MSJ) filed.
Cross MSG received 28 December 1989. Judge granted defense protective motion.
Argument 29 January 1990.

Jean Jeffrey vs Department of the Navy, E.D. VA. Plaintiff alleges she wrote to NLSO
Norfolk and other Navy and DOD sources in an attempt to access medical records,
investigative reports and other documents. Attorney was informed in July that
material was available if fees would be paid. He refused and now claims denial of access.
JAGMAN was prepared to defend admin claim and for quality assurance. In return for
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dismissing case, Navy provided medical records and enclosures to JAGMAN. Plaintiff
faxed voluntary dismissal to Navy on 4 October 1990.

Willens (Siemer) vs DOD, et. al.,U.S.D.C. D.C. C.A. 88-1212, Plaintiff sought various
documents relating to the Marianas Islands. Plaintiff dismissed action with prejudice on
6 June 1990.

Elizabeth A. Robischon vs Department of the Navy, C.A. 90-2616-CRR. Plaintiff, a
legal assistant with the law firm McKenna, Conner and Cuneo, requested the
unclassified portions of the draft solicitation for the Advanced Interdiction Weapon
System. The entire solicitation (classified and unclassified) had previously been released
to approximately 12 private firms which had requested it after publication of a
synopsis notifying private industry of its availability. Upon determination that no
exemption existed to withhold the requested information, NAVAIR released the
information to the plaintiff and the case was dismissed with prejudice.

DEPARTMENT OF THE AIR FORCE

Antonelli, Michael C. vs FBI, et al., U.S.D.C. D.C. C.A. 90-0450. On 19 November
1990 defendant’s motion for summary judgment was granted with prejudice. Mr.
Antonelli’s broad request for information was dated 9 December 1989. Air Force
responded to the request on 28 December 1989, asking that he reasonably describe the
records he wanted. No records were denied him because none could be identified.

Downwinders, Inc vs Deparmtent of Defense and United States Air Force, U.S.D.C.
UT, C.A. 89-C-878-S. On 27 August 1990, plaintiff voluntarily moved to dismiss
without prejudice. Most of the documents in dispute were drafts of the Description
of Proposed Action and Alternatives (DOPAA), and Area Narrowing Reports, used in
creating a Draft Environmental Impact Statement (DEIS). Plaintiff contended these
were not predecisional, claiming the DOPAA represented a final agency decision.

Hale Fire Pump Company vs United States Army, Secretary of the Air Force, U.S.D.C.
E.D. PA C.A. 90-2714. On 30 July 1990 defendant’s summary judgment motion was

granted. A discretionary release was made of the documents that had originally been
withheld pursuant to exemption (b)(5) of the FOIA. Plaintiff asserts that the agency’s
search for responsive records was deficient and that the Air Force was under an
obligation to obtain individual fire truck maintenance records from every Air Force
installation worldwide. Air Force provided plaintiff a list of fire truck locations.

Schwaner, Henry C. vs United States Air Force, U.S.D.C. D.C. C.A. 88-0560. Henry
Schwaner, an insurance salesman, requested a list of names and duty addresses for all
enlisted personnel E-5 and below assigned to Bolling Air Force Base which was denied
citing exemption (b)(2) of the FOIA. On 1 August 1988, summary judgment for
defendant; 16 March 1990 plaintiff’s granted; 9 May 1990 reconsideration by
defendant denied; 5 September 1990 stipulation and order closing case in favor of
plaintiff.
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The Retired Officers Association vs Department of the Navy, Army, Air Force,
U.S.D.C.D.C. C.A. 88-2054. On 12 July 1989, summary judgment in favor of

plaintiff’s 14 May 1990 motion for reconsideration in favor of both defendant and
plaintiffs’ 12 July 1990 protective notice of appeal by defendant; 29 August 1990
defendant withdrew appeal and case was closed. Record withheld consisted of home
addresses of retired officers and names and duty addresses of individuals assigned to
overseas areas, to routinely deployable units, and to units involved in classified or
sensitive operations. The remaining material withheld consisted of names and duty
addresses denied under exemption (b)(2) pursuant to DOD policy.

Yakubik, Andrew J. vs Department of the Air Force, CIA and NSA, U.S.D.C. SD, NV,
C.A. CV-§-90-354-PMP-LRL. Records withheld were denied under exemption (b)(l)(a)

On 24 August 1990, defendant’s motion to dismiss was granted.
NATIONAL SECURITY AGENCY/CENTRAL SECURITY SERVICE

American Arab Anti-Discrimination Committee vs United States Department of Justice,
etal.,, D.D.C. C.A. 88-0654. This FOIA suit sought access to information concerning
various Israeli organizations and individuals. NSA provided an unclassified declaration in
1989 and an in camera declaration on 2 February 1990 to support exemption from
release of our information. The government’s motion for summary judgment was
granted on 21 March 1990.

Helmut Gaensel vs Central Intelligence Agency, S.D. FL C.A. 89-1610. Gaensel brought

suit against CIA for release of documents which pertain to himself and his gold mining
company. NSA provided a declaration in July 1990 to support the government’s
motion for summary judgment which was granted on 27 December 1990.

Ray Lindsey vs NSA, D. MD C.A. HM-87-1564. Plaintiff filed suit seeking records on
himself and various subjects, including the salvage of the Russian sub, Glomar Explorer.
The district court dismissed the case on 22 May 1990. The Fourth Circuit affirmed
the decision on 9 October 1990, except for the adequacy of the Agency’s search with
respect to the Assistant U.S. Attorney’s Office a motion for summary judgment and a
supporting unclassified declaration describing the record search.

Peck vs Federal Bureau of Investigation, N.D. OH C.A. C79-0846. Peck filed suit
seeking release of documents in the possession of the FBI regarding himself. NSA
became involved in the litigation when the FBI located Agency documents responsible
to Mr. Peck’s request. The plaintiff modified his complaint to seek only the documents
that disclosed acts of abuses or illegal activities by the government in relation to him.
The judge reviewed NSA’s classified declaration in camera and found that the Agency’s

documents did not meet the plaintiff’s criteria. NSA was dismissed from the case on
29 June 1990.
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Item 8

FOIA Implementation Rules or Regulations

COMPONENT DOCUMENT IDENTIFICATION CFR. REF.
OSD/JS DoD Regulation 5400.7-R, "DoD 32 CFR 286, Vol 55,
Freedom of Information Act Program”, No. 248, pg 53104,
Oct 90 26 Dec 90
DEPT ARMY AR 25-55, "The Department of the Army 32 CFR 518, Vol 55,
Freedom of Information Act Program”, No. 57, pg 10870, 23
10 Jan 90 Mar 90
DEPT NAVY SECNAVINST 5720.42D, "Department 32 CFR 701, Vol 53,
of the Navy Freedom of Information Act No. 248, pg 52139,
(FOIA) Program", 4 Dec 87 27 Dec 88
DEPT AIR AFR 12-30, "Air Force Freedom of Pending Revision. 32
FORCE Information Act Program”, 15 Dec 82 CFR 806, Vol 48,
No. 69, pg 15248, 8
Apr 83
DCA DCA Instruction 210-225-1, "DCA 32 CFR 287, Vol 55,
Freedom of Information Act Program",7 No. 151, pg 31829, 6
Feb 90 Aug 90
DCAA DCAA Regulation 5410.8, "DCAA 32 CFR 290, Vol 54,
Freedom of Information Act (FOIA) No. 142, pg 31014,
Program", 17 May 89 26 Jul 89
DIA DIA Regulation 12-39, "Freedom of 32 CFR 292, Vol 53,
Information Act Program”, 14 Sep 87 No. 128, pg 25157, 5
Jul 88
DIS DIS Regulation 01-12, "Freedom of 32 CFR 298b, Vol

Information Practices”, 10 Dec 87
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53, No. 185, pg
36968, 23 Sep 88



COMPONENT

DOCUMENT IDENTIFICATION

CFR. REF.

DLA

DMA

DNA

NSA/CSS

OIG/DOD

DLA Regulation 5400.14, "DLA Freedom
of Information Act Program”, 5 Jul 88

DMA Instruction 5400.7, "DMA Freedom
of Information Act (FOIA) Program,
21 Jan 88

DNA Instruction 5400.7C, "Defense
Nuclear Agency (DNA) Freedom of
Information Act (FOIA) Program, 13 Dec
90

Public Access to Records of the National

Security Agency/Central Security Service,
DoD

IG Instruction 5400.7, "Inspector General

Freedom of Information Act Program”,
18 Sep 89

56

32 CFR 1285, Vol
53, No. 143, pg
27962, 26 Jul 88;
amended 3 Oct 88, pg
38716

32 CFR 295, Vol 53,
No. 45, pg 7358, 8
Mar 88; amended 16
Mar 88, pg 8629

32 CFR 291, Vol 53,
No. 56, pg 9435, 23
Mar 88

32 CFR 299, Vol 56,
No. 9, pg 1375, 14
Jan 91

32 CFR 284, Vol 54,
No. 51, pg 11237,
17 Mar 89



Item 9
Fee Schedule and Fees Collected

The fee schedule on pages 57 through 71, reprinted from Chapter 6, DoD
Regulation 5400.7-R, October 1990, establishes standard costs collectible by
Department of Defense Agencies.

$1,450,693.27 was collected from the public for making records available during
the year 1990 (see item 10(b), page 73 for agency totals).

57






































































