





















































































































































Item 5(c)

Other Reasons Cited on Appeal Determinations

Component Category* "Total
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* Types of Categories

L. Transferred Appeal

2. Lack of Records

3. Failure of Requester to Reasonably Describe Record

4. Other Failures by Requester to Comply with Published Rules and/or Directives
5. Request Withdrawn by Requester

6. Not an Agency Record

(See page 8 for full description of "other reasons".)
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Item 6

Appeal Denial Authorities by Participation

Name Rank Title Number
: of
Instances
OSD/S
Williams, Pete Civ Assistant Secretary of Defense (Public 13
Affairs)
Taylor, Robert W. Civ Principal Deputy Assistant Secretary of 4
Defense (Public Affairs)
DEPARTMENT OF THE ARMY
Grayson, William E. Civ  Principal Deputy General Counsel, Office of 59
the Army General Counsel
Gamboa, Anthony H. Civ Deputy General Counsel (Acquisition), Office 19
of the Army General Counsel
Peck, Darrell L. Civ.  Deputy General Counsel (Military & Civil 41
Affairs), Office of the Army General Coun-
sel
Reres, Matt Civ  Deputy General Counsel (Fiscal Law & Pol- 16
icy), Office of the Army General Counsel
Taylor, Thomas W. Civ Deputy General Counsel (Installations & 37
Operations), Office of the Army General
Counsel
DEPARTMENT OF THE NAVY
Beach, C. P. Civ  Principal Deputy General Counsel 25
Wilcox, H. J. Civ Deputy General Counsel (Logistics) 25
McCoy, D. F. CAPT Assistant JAG (Civil Law) 123
Geer, J. J., Jr. CAPT Principal Deputy Assistant JAG (Operations 3
& Management)
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McBride, R. M. COL  Acting Assistant JAG (General Law)
DEPARTMENT OF THE AIR FORCE

Davidson, William A. Civ Deputy Administrative Assistant to the Sec-
» retary of the Air Force

McCormick, Robert J. Civ Administrative Assistant to the Secretary of
’ the Air Force

DEFENSE FINANCE AND ACCOUNTING SERVICE

Davidson, William A. Civ Deputy Administrative Assistant, Office of
the Secretary of the Air Force

DEFENSE INTELLIGENCE AGENCY

Clift, A. Denis Civ Chief of Staff
Prombain, Louis Civ Acting Executive Director
Nagy, Dennis M. Civ Executive Director

DEFENSE INVESTIGATIVE SERVICE

Donnelly, John F. Civ Director
DEFENSE LOGISTICS AGENCY
McCausland, Charles Lt Gen Director

NATIONAL SECURITY AGENCY/CENTRAL SECURITY SERVICE
Prestel, Robert L. Civ Deputy Director
OFFICE OF THE INSPECTOR GENERAL, DOD

Silverstein, Morris B. Civ Assistant Inspector General for Criminal
Investigation Policy & Oversight

Whitlock, Stephen A. Civ Director, Inspections Directorate

Lutsch, Nicholas T. Civ Assistant Inspector General for Administra-
tion & Information Management
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Item 7

Court Opinions and Actions Taken .

OSD/JS
None
DEPARTMENT OF THE ARMY

Carney v. CIA, No. 88-0602-MRP, C.D. CA, 15 Feb 91. Plaintiff sought documents
concerning the alleged capture, torture, and execution of her father (James F. Carney)
by members of Honduran armed forces in September 1983. The government withheld
the documents under FOIA exemption 1. On 15 February 1991, the district court
adopted the findings of the Magistrate and granted the government’s motion for
summary judgment.

Hudson v. Department of the Army, No. 87-01114, D.C. Cir., 26 Feb 91. Plaintiff,

an insurance agent, sought release of a computer tape with name, address, and other

information about all active motor vehicle registrants in Europe. The Army withheld

disclosure consistent with policy not to release unit addresses for personnel assigned .
to units that are sensitive, routinely deployable, or stationed overseas. On 26 ‘
February, the Court of Appeals, District of Columbia Circuit Court, affirmed the

district court’s reliance on FOIA exemption 6, to deny plaintiff’s demand for the

documents. The court accepted the Army’s argument that release of the information

would be a clearly unwarranted invasion of privacy because of the terrorism threat

faced by overseas soldiers.

Myles-Pirzada v. Department of the Army, No. 91-1080, D.D.C., filed 13 May 91.
FOIA suit arising out of plaintiff’s request for redacted portions of a National Guard
Bureau Inspector General’s report about plaintiff’s involuntary transfer to an inactive
status. Plaintiff was a major in the District of Columbia National Guard. The
Inspector General redacted the report based on FOIA exemption 5. During the
litigation, the Army learned that the District of Columbia National Guard Inspector
General read plaintiff portions of the withheld documents. The Army subsequently
released those documents to plaintiff. The Army’s motion for summary judgment for
the remaining documents is pending.

National Guard Association v. National Guard Bureau, No. 91-0673, D.D.C,, filed 1
Apr 91. Plaintiff requested roster or magnetic tape listing name, pay grade, home
address or unit and installation of every officer in the Army and Air National Guard
residing in the United States. Based on decision in Schwaner v. Department of the Air
Force, the government released the requested information and plaintiff dismissed its
lawsuit.
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Providence Journal Co. v. Department of the Army, No. 91-0255, D. RI, 12 Dec 91.

Plaintiffs, a newspaper and one of its reporters sues for release of redacted portions
of Army Inspector General Report of Investigation into misconduct by senior officers
in the Rhode Island National Guard. The Army filed a motion for summary judgment,
arguing that it properly withheld the documents under FOIA exemptions 5, 6, and
7(C). Plaintiffs filed their own motion for summary judgment. On 12 Dec 91, the
district court granted in part and denied in part the cross motions for summary
judgment, ordering the Army to disclose most of the withheld documents. The Army

will appeal.

Scheer v. Stone, No. CIV91-0150, D. ID, filed 24 Apr 91. FOIA lawsuit arising out
of plaintiff’s request for redacted parts of a Safety Accident Board Investigation into
the crash of a UH-1H helicopter, which injured plaintiff and killed the remaining
crewmen. The Army withheld the findings and recommendations of the safety board
and the autopsies of the deceased crewmen based on FOIA exemptions 5 and 6. The
Army filed for summary judgment in September 1991. Its motion is pending.

Schok D/B/A Flowline Alaska v. Department of the Army, No. F90-022, D. AK, filed 3
May 90. Plaintiff is a contractor who completed the conversion of a building at Fort
Wainwright from quarters for hospital staff into hospital administration offices.
Plaintiff requested numerous documents under the FOIA pertaining to the contract.

the Army released all but two documents, a one-page document containing hand-written
calculations and a two-page internal memo. These two documents related to
government estimates for delays in the performance of the contract, and until plaintiff
presented a properly certified contract claim, the contracting officer did not want to
prematurely reveal his estimates and forfeit his bargaining position. Upon submission
of a properly certified claim on 17 June 1991, the Army released the documents to
plaintiff. The Army has now moved to dismiss the case as moot.

Weinstock v. Department of the Army, No. 91-1733, D.D.C., 12 Sep 91. FOIA suit
arising out of plaintiff’s request of 14 June 1991 for documents related to Army
General Counsel opinion regarding incremental funding of fixed-price contracts.
Plaintiff did not receive a timely response to his request and promptly filed suit. The
Army sought an "QOpen America stay". The court dismissed the case without prejudice
pending plaintiff’s exhaustion of administrative remedies.

DEPARTMENT OF THE NAVY

Capitol Industries, Inc. v. Garrett, CA No 91-320-N, U. S. District Court, ED VA,
Norfolk Div. A reverse FOIA lawsuit was filed on 28 May 91 in response to an 8 May
91 decision by the Principal Deputy General Counsel granting an appeal by Steven
Fellman, Esquire on behalf of the National Organization of Theatre Owners (NATO) to
release portions of a Norfolk Naval Base concession contract with R. C. Theatres
(Capitol Industries). The order of dismissal of 22 Aug 91 required the Office of
General Counsel to reconsider the appeal. After reconsideration, the Deputy General
Counsel (Logistics) partially denied the appeal on 27 Nov 91.
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Colonial Trading Corp. v. Department of the Navy, D.C. CA No. 87-1406 GHR, Judge
Revercomb. The Memorandum Decision and Order dated 5 Apr 90 granted Navy’s
Motion for Summary Judgment. The court held that Navy was entitled to rely upon
exemption (b)(3) - 10 USC 130 and the Arms Export Control Act to withhold
unclassified technical data. The court also rejected Plaintiff’s arguments that 15 USC
637b requires release of MK-46 torpedo technical data since Plaintiff only builds spare
parts for torpedoes, not entire torpedoes or that Plaintiff is an alternative responsible
source under the Competition in Contracting Act. On 26 Oct 90, Plaintiff appealed the
judgment of the court to the U. S. Court of Appeals for the District of Columbia.

The Plaintiff withdrew its appeal on 19 Feb 91.

Kirk Brothers Mechanical Contractors, Inc. v. Department of the Navy, U. S. District
Court, Eastern District of Pennsylvania, CA No. 90-0486, U. S. Court of Appeals,
Third Circuit, 90-1564. The Northern Division, Naval Facilities Engineering Command
had an injunctive and declaratory relief case filed on 23 Feb 90 on the theory of
violation of the Administrative Procedures Act, 5 U. S. C. 701 et. seq. The suit also
alleged violations of rights to free speech, and petitioned the courts for redress and
due process under the 1st and 5th amendments of the U. S. Constitution. The motion
filed on 19 Mar 90 requested the court to enjoin the Navy from withholding records
requested under FOIA, to order immediate production of the documents, and to assess
attorney’s fees and costs as a result of untimely processing of a FOIA request for
information relating to five contracts. On 12 Jun 90, a court order was issued
dismissing Plaintiff’s motion for sanctions. On 26 Jun 90, the court issued an order
dismissing the case for lack of subject matter jurisdiction. On 24 Jul 90, Kirk
Brothers filed a Notice of Appeal to the Third Circuit Court of Appeals. On 18 Jan
91, the Third Circuit Court of Appeals issued a judgment order affirming the lower
court’s decision.

Project on Military Procurement v. Department of the Navy, D.C. CA No. 88-2130,
Judge Stanley Sporkin. Memorandum Opinion dated 10 Apr 89 granted Plaintiff’s
Motion for Summary Judgment resulting in granting Plaintiff’s request for the fee
waiver because "the information sought can contribute to the public understanding.”
The court order dated 7 May 91 awarded to Plaintiff its attorney’s fees and expenses
in an amount over $10,000.

Caryl A. Potter ITI, Esquire v. Department of the Navy, CA No. 88-1850 GHR, Judge
Revercomb. This was an Open America case. The case was dismissed on 12 Mar 91
after the Naval Sea Systems Command processed the four requests. The Stipulation of
Dismissal was made without prejudice, with each party to bear its own costs and
attorney’s fees.

Falzone v. Department of the Navy, CA No. 85-3862, D.C. Circuit. Pro se Plaintiff
sought list of all Marine officers transferring to Pensacola, Florida, from overseas or
from deployable service units. Government Motion for Summary Judgment was
granted on the grounds that the requested lists were exempt from release under
exemption (b)(6) - personal privacy. Final district court decisions were entered on 21
Nov 86, but stayed as a result of Washington Post v. U. S. Department of State.
Supplemental brief was filed on 23 Jul 90. Case was dismissed on 3 Jun 91 since the
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plaintiff failed to respond to the court ordered briefing and never met deadlines and
order to show cause.

Jill E. Cragin v. U. S. Navy, CA No. 90-0115P, D. ME. In 1969, Plaintiff’s daughter
suffered from meningitis and neurological impairment. Lawsuit was filed in 1985, bqt
was deemed time-barred by the Federal Judge. A Tort Claim Litigation investigation in
anticipation of litigation was performed. Plaintiff received most of the investigation
under FOIA, except for Medical Quality Assurance reports and certain privacy matters
documents. Release of information made on 30 Jul 90. Submission of declarations
made on 1 Oct 90. Government Motion to Dismiss was granted due to mootness (i.
e., Government release all requested documents). Case was dismissed on 14 Mar 91.

Richard D’Aleo v. U. S. Navy, CA No. 89-2347. D.D.C. Alleged former
counterintelligence agent sought release of a non-disclosure agreement he says he
executed with the Naval Investigative Service in 1983. FOIA/PA request was denied on
26 Aug 87. Plaintiff seeks release of records or declaratory relief, declaring that the
non-disclosure agreement, if any, non-binding, and injunctive relief (enjoining
enforcement or threatened enforcement of any non-disclosure agreement). In Mar 90,
Plaintiff committed suicide. Plaintiff moved to substitute. Navy filed opposition on
20 Sep. 90. Dismissal granted on 15 Apr 91, as Plaintiff did not file appeal within
allowed time.

McDonnell v. United States. CA No. 88-362(HET), D.N.J. Plaintiff requested
documents from FBI relating to the sinking of the SS MORRO CASTLE in 1934. FBI
referred the case to the Naval Military Personnel Command (NMPC). NMPC released
some documents and referred the remainder of the case to the Naval Investigative
Service Command (NISCOM). NISCOM redacted some information under exemptions
(b)(7)(C) - personal privacy and (b)(7)(D) - confidential source. Plaintiff’s appeal for
redacted information was denied. Plaintiff later requested additional documents from
NISCOM. None were available. Plaintiff filed suit for previously denied information
and information he feels NISCOM should hold. Motion for Summary Judgment
granted on 6 Sep 91.

DEPARTMENT OF THE AIR FORCE

Howard, David L. v. Secretary of the Air Force, et. al., USDC WD, TX Civ. No.
SA-89-CA-1008. Plaintiff requested copies of all outdated Code of Federal Regulations
(CFR). On 30 November 1990, defendants filed a motion to dismiss or in the
alternative for summary judgment. Defendants state the requested materials (CFRs) are
not agency records obtainable under the FOIA. On 11 December 1990, plaintiff (David
L. Howard) filed an opposition and a cross-motion for summary judgment seeking
injunctive relief based upon defendants’ refusal to provide him with outdated copies of
the CFRs. Both parties agreed to proceed before a magistrate. On 13 July 1991,
plaintiff requested production of documents. On 7 August 1991, defendants requested
that discovery be stayed pending decision on the motions for dismissal. Court denied
defendants’ motion to stay discovery. On 2 October 1991, defendants’ motion to
dismiss was granted.
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NATIONAL SECURITY AGENCY/CENTRAL SECURITY SERVICE

Frederick Bauer v. DoD, et al., Civ. No. Y-91-1182 D. MD, 3 May 91. In this case,
the plaintiff sought a writ of mandamus from the District Court to compel NSA to
process his request under the FOIA/PA for records on himself. NSA submitted a
declaration which was filed with the court and on 7 Nov 91, the court found the
petitioner’s claim to be moot.

Brad Carter v. NSA and CIA, Civ. No. 91-3532-WDK(Kx) C. D. CA, 28 Jun 91. This
lawsuit arose from the alleged failure of NSA and CIA to respond to plaintiff’s
requests under the FOIA/PA. Both defendants submitted sworn affidavits in support
of a motion to dismiss and on 23 Oct 91, the court dismissed the case with prejudice.

Grove v. Central Intelligence Agency, et al., Civ. No. 89-0090-SSH D.D.C, Feb 89. A
Philadelphia policeman sought disclosure of NSA records associated with a 1980 arrest
he made in Philadelphia for possession of explosives. In 1991, the United States filed
an NSA declaration that a search found no records and moved for summary judgment,
which is still pending.

Ray Lindsey v. NSA, Civ. No. JFM-87-1564 D. MD, 4 Dec 87. Plaintiff filed suit
seeking records on himself and various subjects, including the salvage of a Russian sub
and the Glomar Explorer. The government was granted summary judgment by the
district court in July 1991 and Lindsey filed a notice of appeal on 12 Aug 91.
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Item 8

FOIA Implementation Rules or Regulations

COMPONENT DOCUMENT IDENTIFICATION CFR. REF.
OSD/IS "DoD Freedom of Information Act 32 CFR 286, as amd
(FOIA) Program" by FR Vol 55, No.
248, 26 Dec 90; and
FR Vol 56, No. 89, 8
May 91
DEPT ARMY "Release of Information and Records 32 CFR 518, as amd
from Army Files" by FR Vol 56, No.
211,31 Oct 91
DEPT NAVY "Availability of Department of Navy 32 CFR 701, as amd
Records and Publication of Department of by FR Vol 56, No.
the Navy Documents Affecting the Public" 247, 24 Dec 91
DEPT AIR "Air Force Freedom of Information Act 32 CFR 806, as amd
FORCE Program" by FR Vol 48, No.
69, 8 Apr 83 (Pending
Revision)
DCAA "Defense Contract Audit Agency (DCAA) 32 CFR 290, as amd
Freedom of Information Act Program" by FR Vol 56, No.
190, 1 Oct 91; and
FR Vol 56, No. 216,
7 Nov 91
DIA "Defense Intelligence Agency (DIA) Free- 32 CFR 292, as amd

dom of Information Act"
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by FR Vol 53, No.
128, 5 Jul 88, and FR
Vol 56, No. 206, 24
Oct 91 (Pending Revi-
sion)




COMPONENT

DOCUMENT IDENTIFICATION

CFR. REF.

DIS

DISA

DILA

DMA

DNA

NSA/CSS

OIG/DOD

"Defense Investigative Service Freedom of
Information Practices”

"Defense Communications Agency (DCA)
Freedom of Information Act Program"

"Defense Logistics Agency (DLA) Freedom

of Information Act Program"

"Defense Mapping Agency (DMA) Freedom
of Information Act (FOIA) Program"

"Defense Nuclear Agency (DNA) Freedom
of Information Act Program"

"Public Access to Records"

"Office of the Inspector General Freedom
of Information Act Program"

56

32 CFR 298b, as amd
by FR Vol 53, No.
185, 23 Sep 88
(Pending Revision)

32 CFR 287, as amd
by FR Vol 55, No.
151, 6 Aug 90 (Pend-
ing Revision)

32 CFR 1285, as amd
by FR Vol 56, No.
242, 17 Dec 91

32 CFR 286i and
293, as amd by FR
Vol 56, No. 111, 10
Jun 91; and FR Vol
56, No. 227, 25 Nov
91

32 CFR 291, as amd
by FR Vol 56, No.
46, 8 Mar 91 (Pending
Revision)

32 CFR 299, as amd
by FR Vol 56, No.
72, 15 Apr 91

32 CFR 295, as amd
by FR Vol 56, No.
190, 1 Oct 91




Item9

Fee Schedule and Fees Collected

The fee schedule on pages 58 through 72, reprinted from Chapter VI, DoD
Regulation 5400.7-R, October 1990, with Change 1, May 10, 1991, establishes
standard costs collectable by Department of Defense Agencies.

$1,593,410.78 was collected from the public for making records available during
the year 1991 (see item 10(b), page 74 for agency totals).



































































