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Case 59-192 - Cons‘bruc‘bion Contracts, Standard Forms ;- Clauses, and 'I'en}q
\ for IFBs - Federal Procurement Regulations. The members ﬁfe
S

ised that the Bureau of the Budget had approved the proposed revision of
dard Form 23A, and that the Federal Procurement Regu.lations prescribing
the nev forms had been mpproved by the Administrator, GSA. The material is Y\
nov being processed for primting by GSA. In this nelpee‘ﬁmﬂn Ialbtrl noted
t Bection II md&cumm-mldmmyrqnin eh-ngu upon the issuanc

the new construction forms. TETTIMMOD HIEA 3 '(18 J 61) \




, w - Construction Contracts, Standard Forms, Clauses, and Terms

for IFBs - Federal Procurement Regulations. The Chairman
distributed to the members coples of a memorandum, dated 1 Dec 59, entitled
"Construction Contracts, General Provisions, Standard Form 23A, Case 58-112;

fonstruction Contracts, Standard Forms 20-23 (Rev), Case 58-159; and Construc-
ion Solicitation and Contract Forms, Standard Forms (Rev), Case 58-50," with

Jthe information that copies were being distributed to the members only and

that the item had been included on the agenda for the 30 Dec 59 meeting under

the three 1958 case numbers. The members were advised that the material attached

to the memorandum presented final recommendations with respect to the Terms ahd

Clauses for Standard Construction Forms, and the Federal Procurement Regulatiol M
d requested the Conmittee to develop a DOD position on the attachments. The

c ttee concluded that inasmch as the papers were available, a Subcommittee

8. d be esteblished to review the Forms, Clauses, and Terms for Invitations

T Bids, as well as the proposed language of the Federal Procurement Regulations.
Members designated to the Subcommittee were:

Army - Mr. Maleolm P. McGregor, ENG \

1 Nevy - Mr. Wm. H. Speck, 0GC (Y&D) (Chairman)
- Mr. Walter 8. Evans, Y&D
AF - Lt. Col. J. M. Devereaux, AFMPP
Col. James H. Courtney, AFOCE

The Subcommittee was authorized to contact representatives of GSA to facilitate

the completion of this assignment. The Subcommittee was requested to provide a
report by 1 Feb 60.

The Navy Legal member was designated as the ASPR Committee liaison to the
%\bcmttee.

(16 Dec 59)

L. Case 59-192 - Comstruction Contracts, Standard Forms, Clauses, and
Terms for IFBs - Federal Procurement Regulations. The
Ezéttee -considered a report from the Special Bubcommittee, dated 29 Jan 60,
ch presented comments and recommendations on the new forms and circular
proposed by the General Bervices Administration with respect to:

a. Btandard Form 20 - Invitation for Bids.

/ b. Standard Form 21 - Bid Form. &
b
¢c. Standard Form 22 - Instruction to Bidders. E
d. BStandard Porm 23 - Construction Contract, and

/ e. BStandard Form 23A - General Provisions, (Comstructionm Conmtract).

Prior to undertaking consideration of the report on & detailed basis, the Army
member suggested that the forms be considered by the Contract Forms Subcommit
to determine vhether the forms could be made parallel vith other standard pro-
curement forms. The members expressed agreement with the Army members suggestipn,
but determined that the time available did not permit such a course of action.
this respect, the Committee suggested that our reply to GEA express concern
over the fact that the forms differ from the standard procurement forms and
recommend that an effort be made by GEA, now or at a later date, to have the
forms t the terminology used in the standard procurement forms. As
of as in vhich uniformity can be achieved between the construction andCo® o8
standard procurement forms, the members noted that: pext



a. In Btandard Form 21 and throughout the comstructiom '

forms the word "addenduw” is used vhere the word

\ Sq' )‘67/ "amendments” is used in the standard procurement

-
o

forms.

b. In Standard Form 20 there is a wide disc
repanc
between the proposed coverage with respect to 4
receipt and opening of bids, from the format
used in Standard Form 30.

c. Standard Form 22 utilizes the words "time
specified for receipt.of bids." In the formal

advertising section agreement was reached between

Defense and GEA to use the phrase "time set for
opening of bids."

Other than the above comments, the Committee had no

comment or recommendation for change in SBtandard
Form 20 or Standard Form 21.

Standard Form 22 - Instruction to Bidders. The Committee then

considered and agreed in the majority recommendations of the

Subcoxmittee providing suggestions to revise Btandard Form 22,

as set forth below:

In paragraph 1 line i delete "him,” "his,” and "bid" and
substitute "bidders,” "their,” and "pids" to make the
phrases read in the plural as follows: "Any explanstion
... must be requested in writing and with sufficient time
silowed for a reply to reach pidders /- him/ before the
submission of their bids @is bié__f." (Words edded are
underlined, and words deleted zre in brackets.) The
succeeding sentence expressly states that any inter-
pretations will be jesued in the form of an addenénm

"to all bidders" so that sufficient time must be il owed
for the reply (that is, the a somiva) to reach "bidders'
and not merely the bidder (usually one only) who may
submit the guestion.

In paregreph £ line 2 delete “on which information is
reasonebly evailable and” and "in eny way' tc make the
first sentence read: "Bidders should ascertain the
nature and location of the work, tni the general and
local conditions [on which informstion is reascnably
available and_7 which can [ in any 1.‘:;:,:_7 affect the
work or cost thereof." The reguircment that bidders
should only ascertain information "peascnebly evailcble”
is indefinite and suggests DY negetive implication that
they are not responsible for infcrmation not "reacond g
evailable." In fact, bidders should expect and plan %o
complete the work for the contrect price subject only to
excuses allowed by law (such as, irpossibility) or by
the contract terms (such as the "Changed Conditicns”
clause). Very often, both the fects as to and effect
of conditions such as constructicn complexities,
availability of labor, or weather are plausibly not

" reasonably evailable,” but contractors should
nevertheless estimate their effect in their prices by
contingencies or otherwise and should not expect the
Government to be responsible. The worés "in any way"
are deleted in order to eliminate an unnecessary and
undue emphasis. Similar changes are recommended in
S.F. 23A cleuse 13.

\
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50/, /92 modification must be signed (or 2 telegram submitted) \

Also, in parsgraph 5, delete the last sentence: "/ A

by a person authorized to sign hids._:;’“ In the case

of every submittal from a private party, whether bid,
acknowledgement of addende, modification cf bid, ete.,

the submittel will not bind the trivate party unless
authorized, end the contracting cfficer must be

reasonably satisfied in the light of 21l the circum-

stances that the submittal is suthorized. But to

mention this necessity only for modifications seems

a distorting emphasis upon only one type of submittel.

And the Subcommittee members do not know how a %\
contracting officer can establish from the documents \
that "a telegram / has been / submitted by a person

authorized to sign bids."

In paragraph 6 "Submission of Bids" the second sentence
should reed: "Feilure to submit as directed may result
in /[ There may be_/ & premature opening of, or a failure
to open, such bid /& bid not properly addressed and
identified /." This change is suggested because as
vritten the sentence does not expressly state what is

apparently intended.

In paragraph 10 "Award of Contract" omit the words
"with reasonsble promptness” to meke read: "Any
contract award will be made [ with reasonable
promptness / to that responsible bidder whose
conforming bid is most advantageous to the Government 5
price and other factors considered.” The bid form
specifies a time for acceptance with a space in which
the bidder may specify a different time, and the
Government should have the right to accept within

the time so specified. In many instances acceptance
may be delayed (e.g. to obtain more funds) to the
maximum 1limit so that the bidder might consider and

a8 judge might find that award was not made with

"reasonable promptness.”
Standard Form 23 - Construction Contract. The Committee suggested

that under the Alterations paragraph the word “"changes" be revised
to read "alterations,” on the basis that the word "changes" might

possibly be misconstrued under the Changes clause.

Standard Form 23A - General Provisions (Construction Contracts).
The Committee agreed with the majority recommendations of the
Subcommittee, providing suggestions to revise Standard Form 234, \

as set forth below:

In clause 6 "Disputes” line 10 restore the words "by &

court of competent jurisdiction" to meke the sentence

read: "The decision of the head of the Federal agency §
or his duly authorized representative for the determination 2
of such appeals shall be final and conclusive unless r~
determined by a court of competent jurisdictian to have =
been fraudulent, or capricious, or arbitrary, or so grossly x
erroneous &s necessarily to imply bad faith, or not supported -
by substantial evidence." These words are included in the
Disputes clauses of the current S.F. 23A and the current

8.F. 32 (Oct. 1957 edition). They accord with the intent s
of Public Law 356, 83rd Congress, 41 U.S.C. 321-2, in ot ine S
which the concern was to insure judicial review of disputes Da,_\?“s
decisions. The deletion was apparently made on suggestion
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of the Comptroller General; but that officer does not
review decisions of the ASBCA or contracting officers,
end his powers of eudit and criticism do not oblige
him to set aside decisions under the "Disputes” clause
and are not jeopardized by the words "by a court of
competent jurisdiction."” To change the clause in

this respect now after five years of operation suggests
a change in scope of review by nonjudicial agencies
wvhich apparently is not necessary or intended.

In addition, the ASPR Committee noted that agreement had
been reached with respresentatives of GSA in the development
of language for inclusion in Standard Form 32, utilizing
the word "Secretary” in lieu of the words "head of the
Federal agency." The Committee recommended that 23A be
revised to conform to the language used in Standard Form

32.

In clause 7 "P: ts to Contractors,” line 11 of

subparagraph (a), delete the words "as originally

executed” to make read: "Material delivered to the T
Contractor at locations other than the site may
also be teken into consideration (1) if specifically \
authorized by the contract [ as ariginally executedj,

and (2) if the Contractor furnishes satisfactory evidence

that he has acquired title thereto and that the material

will be utilized on the work covered by this contract.”

The effect of the words "as originally executed" appears

to be to eliminate change orders; but & need for progress
payments on material delivered to polnts away from the

site often develops during the course of the work, and

a change order authorizing such payment with a credit to

the Government for the interest saving seems as appro-

priate as a provision in the original contract for such

payment. \
In clause 12 "Permits and Responsibilities" line 8 delete
"completion of all work including correction of defects
and omissions" and substitute "completion and final
acceptance.” This change restores the current language.
The term “completion of all the work" is indefinite; and
even after completion, tests may have been specified
before acceptance. On the other hand, acceptance is a
definite event indicated by a letter to the contractor,
and the contractor's responsibilities should cease at
that time.

In clause 13 "Conditions Affecting the Work" delete

"on which information is reasonsbly available and"

and "in any way' io make the first sentence read: \
"The Contractor shall be responsible for having

ascertained the nature and location of the work, end

the general and local conditions / on which information

is reasonably mvaileble end 7 which can / in eny way /

affect the work or the cost thereof." The reasons for

this recommendation are those discussed under paragraph

2 of S.F. 22 Instructions to Bidders.

The Subcommittee also recommends that the authority to

delete "unforeseesble" and to add "other than normal

weather" in clause 5(d)(1) during periods of national \
emergency be retained as is now the case. This euthority

should be indicated in the promilgating directive, as

was done in General Regulation No. 13. Otherwise, the

Subcommittee has no comments or recommendations on the

promulgating circular. :

ommittee recommended that the foregoing comments be forwarded to Gsx
deration, and that the letter transmitting the comments contain a
hat in the event the Defense recommendations are not adopted, an
ty for further discussions on these points be afforded Defense
atives. CASE CLOSED.
(17 Feb 60)
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e 8. (17 Feb 60). Item 4. Case 59-192 - Construction Contracts,
auses, and Terms for IFBs - Federal Procurement \
Régulations. Xn approving subparagraph a&. covering Standard Form
51 the Committee noted that the word "sddendun” is used throughout \
the Subcommittee recommendations gquoted in the mimutes under
dard Forms 22 and 23A. The Committee recommended that the
recommendation made vith respect to the word "addendum”

r Standard Form 21 be made equally eppliceble to Standard
22 and 23A. ‘

In approving the mimutes under Standard Form 23A with respect to
clanse 12, the Committee further suggested that the question of
deleting the word "finel" be raised with GSA in order to correspond
th the action previously taken on inspection for supply contracts. ‘

{2nar60¥

S 81 -y — = o

e. The minutes of the 2 Mar 60 meeting were approved with the foll

/I)d.lﬁcntionn

Page 2. The correction to the 17 Feb 60 minutes on case 59-192
was further corrected to revise the last gentence to read:

"In approving the minutes under Standard Form 23A \
with respect to clause 12, the Committee further
/ suggested that the question of deleting the word
'final' be raised with GSA in order to correspond
with the action previously taken on the inspection
/' clause for supply contracts.”
(16 Mar &)

‘/Can -102 - Construction Contracts, Standard Forms, Clauses, and Terms BS‘

Tor IFDs - Federal Procurement Regulations. Information copi
of & letter to the Assistent Commissioner for Procurement Policy, General Servicee
Administration, from the ASFR Committee Chairmen, dated 25 Mar 60, presenting i
Committee's comments on the proposed Standard Construction Forms tSF 20, 21, 22,
23yd 234), were distributed to the members.

(1 Apr 60)

Case 59-192 - Construction Contracts, Standard Forms, Clauses and Terms
for IFBs - Federal Procurement Regulations. The Chairman

advfsed the members that GSA had requested an opportunity to meet with
representatives of the Committee to discuss certain of the Defense comments
for revision of the construction contract forms which have not been accommodated |
to date by GSA. Lt. Col. Donald T. Ruby, JAGC, and Mr. Herbert L. Brewer,

L
were requested to represent the Committee on this matter, and to arrange for the

i

|

meeting”with representatives of GSA. \
(1 Jun 60) \

Case 59-192 - Construction Contracts, Standerd Forms, Clauses, and Terms |
for 1FBs - Federal Procurement Regulations. The Cormittee's
resentatives advised of the discussions with GSA representatives on the
subject forms and epprised the menmbers of certain areas still requiring resolution.’ |

These areas involve: !

e. Bid Bonds. GSA is eswaiting & response from the GAO on this

problem. GSA intends to correspond with the Chairman of the !
PR Committee, setting forth & draft of their policy in this ‘
area.

b. ‘The proposed change in the Termination for Default - Damages
for Delay - Time Extensions clause.

/ ¢. The proposed change in the Definitions clause, and \

't
f
|
d. The desirability of including the Utilization of Small '!
Business Concerns clause in Standard Form 23A. :
The Committee provided their representatives with direction for further discussions
with GSA representatives on the foregoing.
(6 Ju1 60)



: \

for IFBe - Federal Procurement Re tions. Copies of the
definition with respect to "head of the agency or 'Secretary” agreed to by
the Committee's representatives and representatives of GSA for inclusion in
Standard Form 23A were distributed to the members for information. The
definition reads:

} Case 59-192 - Construction Contracts, Standard Forms, Clauses, and Terms ]

-r --'_’"\m"\.

"(a) The term 'head of the agency' or 'Secretary' means
the Secretary, the Under Becretary, or any Assistant Becretary
of the Department, or the head or any assistant head of the
sgency; and the term 'his duly authorized representative’

| means any person or persons or board (other than the Contracting

[ Officer) suthorized to act for the head of the agency or the

' Secretary as the case may be."

(29 Jul 60)
B SR St e o~ et i o iy T - .
6. Case 60-66 - Inspection and Acceptence - Construction Contracts.
Case 59-192 - Construction Contracts, Standard Forms, Clsuses, ‘l'.
Tece————me—e—— gnd Terms for IFBs - Federal Procurement |
/ Regulations. i
Lt. Col. Donald T. Ruby, JAGC, reported that the principal
differences between the proposed DOD Inspection clause and the GSA revised
Inspection clause to be included in the Standard Form 23A were:

(1) DOD required contractor to have an "inspection system"
and to meke records available to Govermnment of -
inspections performed under its system, whereas £he GSA
had none; !

/ (11) +the GSA version retain such lenguage as "final acceptance"” \
which DOD hed eliminated in its inspection clause because
of inability to clearly define that expression; and

(111) GSA Form 23A has for years provided for cost plus 15%
reimbursement to the contractor for minor Government
required alterations made for inspection purposes
and the DOD had not so provided. \

/&:her differences between the GSA proposed revision of Standard Form 23A
and the DOD proposed Inspection clause for Section VII of ASPR, were of an
editorial nature.

The Assistant Commissioner for Procurement Policy, GSA, distrib-
uted copies of a draft of the proposed Inspection clause, dated 18 Nov 60,
and stated that in addition to the above differences the sequence within the
clause had been somewhat changed. There was a lengthy discussion of final
/‘J.n.s'pection and acceptance, the DOD position being that acceptance cannot be
made at the place of mamufacture since there is only one acceptance and that
is final. It was agreed there could be am inspection at the place of
mamfacture which would be determinative of the materials involved in
conformity with contract requirements, except insofar as the contracting
officer indicates puch inspection does not apply. The GSA representatives
agreed with the general cencept of the DOD positien, emd the following
language was developed at the meeting and proposed as a possible alternative
/ to paragraph (d) of the GSA 18 Nov 60 draft:

"(d) Government inspection of materials and workmanship
required by this contract shall be at the site of the work
unless the Contracting Officer determines that Govermment
inspection of materials which are to be incorporated in .:’
the work shall be made at the place of production, &
mamifacture or shipment any such imspection shall, to the *
extent specified by the Govermment, be determinative of \
the materials involved being in conformity with the contract

/ requirements. Further Government inspection and test of
any material does not relieve the Contractor from any a
responsibility regarding latent defects, fraud or such Cont iy
gross mistakes as may smount to fraud or to restrict the next pase
Government's right under any warranty or guarantee.”




The suggestion was made that the term "Government" be used in lieu

of "Contracting Officer" in the clamse 8o &s to conform to the Inspection \
. \ clanse previously adopted for Standard Form 32.

[y With respect to paragraph (e) of the DOD draft, dated 23 Sep 60, the
G F- GSA representatives stated that vhile they did not wish to adopt it for the
i Standard Form at this time, they would interpose no objection to DOD
including the paragraph as & schedule provision or in "Additional General
! Provisions." GSA is interested in getting the benefit of DOD experience
with this requirement, and would be willing to consider its adoption at

some later date when the form is again being revised. Paragrasph (e) was
revised to read as follows: \

"(e) The Contractor shall (i) maintain an adequate

inspection system and perform such inspections as

will assure that the work performed under the contract

conforms to contract requirements, and (1i) maintain

and make svailable to the Govermment adequate records
\ of such inspections.”

The above replaces paragraph (e) of Tab B of the 23 Sep 60 Editing Sub-
committee report. It was noted that in the introductory language -'I;.o the
clause in proposed 7-601 the figure "$2,000" should read "$10,000.
With respect to the 15 percent rate in paragraph (c) of the DOD
23 Sep 60 draft and paragraph (f) of the 18 Nov 60 GSA draft, the Committee \

agreed to its inclusion, with the understanding that the clause would be
coordinated with GAO prior to issuance. .
(18 Nov 60)
Case 60-66 - Inspection and Acceptance - Construction CQni;ra-;ts.
/ Case 59-192 - Construction Contracts, Standard Forms, Clauses, and Terms

for IFBs - Federal Procurement Reguletions.

Copies of a memorandum from the Committee's representative
designated to discuss the subject problems with GSA, dated 22 Nov 60, presenting
a draft of the Inspection clause to be used in Standard Form 23A which had been
agreed to by the Committee's representatives and the representatives of GSA,

re distributed for informetion. The members noted that this action CLOSES
THE SUBJECT CASES.

(23 Nov 60)

Page 6. (18 Nov 60). Ttem 6. Case £0-66 - Inspection and Acceptance -
/ Construction Contracts.
Case 59-192 - Construction Contracts, Standard Forms, Clauses, and
Terms for IFBs - Federal Procurement Regulations.

In the first paragraph, (1ii) was revised to read:

"GSA Form 23A has for years provided for cost plus 15%

/ - reimbursement to the contractor for minor Government
‘'required alterations made for inspection purposes. " \

(30 Fov €0)
6555_5_192 - Construction Contracts, Standard Forms, Clauses and
/ Terms for IFBs - Federal Procurement Regulations. The
Chairman advised the members that GSA currently was seeking Bureau of the

Budget approval of the proposed revision to Standard Form 23A. The members
noted that issuance of the revised form would require action by the Com-
mittee to make appropriate changes in the ASFR involving:

(1) "Buy American" coverage in Section VI with respect \
to construction contracts.

(11) Bection XIV with respect to inspection, and
(111) TInclusion of the Construction Contract clauses \
/ ' in Section VII.

(11 Jan 61)



REPORT FOR THE ASPR COMMITTEE, Case No. 59-192

Subj: Construction Contracts, Standard Forms, Clauses, and Terms
for IFBs ~~ Federal Procurement Regulations.

The Special Subcommittee studied the new forms and the circular pro-
posed by the General Services Administration and makes the recommenda~
tions and comments which follow. These are made in succession upon
each form or paragraph of a form, and the discussion explains each
recommendation.

S.F. 20, Invitation for Bids., No comment or recommendation,

S.F, 21, Bid Form. No comment or recommendation,

S. F, 22, Instructions to Bidders.

In paragraph 1 line 4 delete '"him,'" "his', and '"bid' and substitute
"bidders', '‘their', and ''bids" to make the phrase read in the plural

as follows: !''Any explanation ... must be requested in writing and

with sufficient time allowed for a reply to reach bidders /hxm/before
the submission of their bids /his bid/ " (Words added are underlined,
and words deleted are in brackets,) The succeeding sentence expressly
states that any interpretations will be issued in the form of an addendum
“to all bidders' so that sufficient time must be allowed for the reply
(that is, the addendum) to reach '"bidders" and not merely the bidder
(usually one only) who may submit the question,

In paragraph 2 line 2 delete ''on which information is reasonably- avail~
able and" and '"in any way'" to make the first sentence read: '"Bidders
should ascertain the nature and location of the work, and the general
and local conditions /o_n which information is reasonably available and/
which can /1n any way/ affect the work or cost thereof.' The requir_e—
ment that bidders should only ascertain information ''reasonably avail-
able' is indefinite and suggests by negative implication that they are
not responsible for information not "reasonably available,'" In fact,
bidders should expect and plan to complete the work for the contract
price subject only to excuses allowed by law (such as., impossibility)

or by the contract terms (such as the '"Changed Conditions" clause).
Very often, both the facts as to and effect of conditions such as
construction complexities, availability of labor, or weather are
plausibly not ''reasonably available', but contractors should nevertheless
egtimate their effect in their prices by contingencies or otherwise and
should not expect the Government to be responsible, The words 'in



any way'' are deleted in order to eliminate an unnecessary and undue
emphasis. Similar changes are recommended in S.,F. 23A clause 13.

In paragraph 3 "Bidder's Qualifications'" the Air Force AFOCE member
recommends the addition of the sentence:

"Where the invitation explicitly requires the bidder to submit
evidence of his demonstrated capability to perform work of

the magnitude and complexity of the work in the proposed
contract within the time allowed, failure to submit such
evidence will disqualify the bid."

This sentence is proposed to emphasize and declare the effect of
requirements that bidders dewonstrate their qualifications for the

work. Army and Navy members object to such a sentence in the Standard
Form; they doubt that such qualification will be or should be required
for most work, ‘However, if the occasion does arise, both the qualifica-
tions and the effect of failure to submit can be stated in the IFB.

In paragraph 5 "Preparation of Bids" the Air Force AFOCE member
also recommends the addition of a sentence:

"Where the invitation explicitly requires that the bidder
submit with his bid for approval by the Contracting Officer
his proposed detailed progress schedule for accomplishing
the work, failure to do so will disqualify the bid."

This sentence is proposed to emphasize and declare the effect of
requirements for bidders to demonstrate that they have developed
feasible plans to accomplish the work within the time specified.
The Army and Navy members object to such a sentence in the Standard
Porm; they doubt the feasibility of such a requirement before award
of the contract, However, if the occasion arises requiring such a
procedure, it could be stated in the Invitation for Bids.

Also, in paragraph 5, delete the last sentence: "/A modification must
be signed (or a telegram submitted) by a person authorized to sign
bids. /" 1In the case of every submittal from a private party, whéther
bid, acknowledgement of addenda, modification of bid, etc., the
submittal will not bind the private party unless authorized, and the
contracting officer must be reasonably satisfied in the light of all
the circumstances that the submittal is authorized. But to mention
this necessity only for modifications seems a distorting emphasis
upon only one type of submittal. And the subcommittee members do

not know how a contracting officer can establish from the documents



that "a telegram /_Has beelr/ submitted by a person authorized to sign
bids. !

In paragraph 6 '"Submission of Bids" the second sentence should read:
"Failure to submit as directed may result in /There may be/ a pre-
mature opening of, or a fa1lure to open, such__l_:iq /a bid not properly
addressed and identxﬁed/ This change is suggested because as
written the sentence does not expressly state what is apparently
intended.

In paragraph L0 "Award of Contract'" omit the words ''with reasonable
promptness' to make read: '"Any contract award will. be made /thh
reasonable promptness/ to that responsible bidder whose conformmg

bid is most advantageous to the Government, price and other factors
considered.! The bid form specifies a time for acceptance with a
space in which the bidder may specify a different time, and the
Government should have the right to accept within the time so specified.
In many instances acceptance may be delayed (e.g. to obtain more
funds) to the maximum limit so that the bidder might consider and a
judge might find that award was not made with'reasonable promptness, "

S.F. 23, Construction Contract. No commert cr recommendation,

S.F. 23A, General Provisions (Construction Contract).

In clause 5, probably as a new subparagraph 5(b), the Air Force
AFOCE member recommends the following:

"Where the invitation explicitly requires the submission

of a detailed proposed progress schedule for approval of

the Contracting Officer, such schedule is an essential

part of and is incorporated in the contract, If the con-
tractor refuses or fails to prosecute the separable elements
of the work in accordance with the approved progress
schedule, the contractor may be required in writing by

the Contracting Officer to make such additional work effort,
entirely at the expense of the contractor, as may be necessary
to bring the completed work on the separable elements of
the work into agreement with the approved progress schedule.
If the contractor within 30 days after receipt of the written
notice fails to bring the completed work back on schedule,
the Government may take action under paragraph 5a above."

This subparagraph is proposed to insure that the Government may
insist upon orderly and prompt completion of the work as scheduled.



Army and Navy members object to this addition to the Standard Form.
However , where scheduling is critical it could be utilized on a case
basis.

In clause 6 "Disputes" line 10 restore the words "by a court of compe-
tent jurisdiction" to make the sentence read: '"The decision of the
head of the Federal agency or his duly authorized representative for
the determination of such appeals shall be final and conclusive unless
determined by a court of competent jurisdiction to have been fraudulent,
or capricious, or arbitrary, or so grossly erroneous as necessarily

to imply bad faith, or not supported by substantial evidence." These
words are included in the Disputes clauses of the current S.F, 23A

and the current S.F. 32 (Oct. 1957 edition). They accord with the
intent of Public Law 356, 83rd Congress, 41 U,S.C. 321-2, in which

the concern was to insure judicial review of disputes decisions. The
deletion was apparently made on suggestion of the Comptroller General;
but that officer does not review decisions of the ASBCA or contracting
officers, and his powers of audit and criticism do not oblige him to
set aside decisions under the "Disputes'" clause and are not jeopardized
by the words "by a court of competent jurisdiction.," To change the
clause in this respect now after five years of operation suggests a
change in scope of review by non-judicial agencies which apparently

is not necessary or intended.

In clause 7 "Payments to Contractors', line 11 of subparagraph (a),
delete the words "as originally executed" to make read: "Material
delivered to the Contractor at locations other than the site may also

be taken into consideration (1) if specifically authorized by the contract
/as originally executed/, and (2) if the Contractor furnishes satis-
Factory evidence that he has acquired title thereto and that the material
will be utilized on the work covered by this contract." The effect of
the words "as originally executed' appears to be to eliminate change
orders; but a need for progress payments on material delivered to

points away from the site often develops during the course of the

work, and a change order authorizing such payment with a credit to

the Government for the interest saving seems as appropriate as a
provision in the original contract for such payment.

Iin clause 12 "Permits and Responsibilities" 1line 8 delete "completion
of all the work including correction of defects and omissions'" and
substitute "completion and final acceptance'. This change restores
the current language., The term "completion of all the work" is
indefinite; and even after completion, tests may lwe been specified
before acceptance. On the other hand, acceptance is a definite

event Indicated by a letter to the contractor, and the contractor's



responsibilities should cease at that time,

In clause 13 '""Conditions Affecting the Work'' delete "on which informa-
tion is reasonably available and'" and "in any way'' to make the first
sentence read: !'"The Contractor shall be responsible for having
ascertained the nature and location of the work, and the general and
local conditions /on which information is reasonably available and/
which can /in any way/ affect the work or the cost thereof.' The
reasons for this recommendation are those discussed under paragraph
2 of S.F, 22 Instructions to Bidders.

The subcommittee also recommends that the authority to delete
"unforeseeable!" and to add '"other than normal weather!" in clause 5(d)

(1) during periods of national emergency be retained as. is now the

cagse. This authority should be indicated in the promulgating directive,
as was done in General Regulation No, 13, Otherwise, the subcommittee
has no comments or recommendations on the promulgating circular,

The subcommittee realizes that these forms are being circulated for
final review after being circulated among all federal agencies. However,
many of the comments are editorial, and some of the items commented
upon were only added after the circularization, so that these comments

do not seem out of order at this time.
M@.ﬁ”/&{gﬁﬁ
ANy DGE, 9_& «'L” ;
- ,OF f”./ cQGrégor ‘

Army, Corps of Engijfeers

Walter S, Evans

Nayy Y ,& D) ‘

= 5 St MMW
gt. Cok” J. M. Devereaux

?’MPP 9 ..
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SF 32, and other standard contraect forms for many years. At least in
the case of SF 32, they were included after an unusually extensive
process of "industry coordination" in the development of the form.
Although they were omitted - perhaps erroneously - from SF 19 (which
is only used in comstruction contracts of less than $10,000), that
omission is no precedent for SF 23A; many of the SF 19 provisions are
compressed and simplified versions of provisions that are more fully
stated in SF 23A; the full intent of the SF 19 Disputes language

3. The foregoing outlines the prineipal reasons for insisting on
immediate restoration to the SF 23A Disputes clause of the words "by
a court of competent jurisdiction." It has been suggested that the
omission really wouldn't make much difference. (If so, why omit?)
This suggestion seems too speeculative to be reliable. But éven if the



Captein John M. Malloy

To fecilitate identification of the changes made in the drafts forwarded
with our letter of November 30, we ere attaching three (3) additional
copies on which the above listed changes heve been indicated in ink,

The chenges have been dlscussed with Mr. Herbert L. Brewer who

felt the ASPR Committee would have no objection, and, on that assump-

tion, we are proceeding with plans for publicetion. If there is objection,
we would appreciate being advised as soon as possible.

Sincerely yours
Phil W. Jordan
Deputy Assistent Commissioner

for Procurement Policy

ENCLOSURES
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GENERAL SERVICES ADMINISTRATION

Federal Supply Service
Washington 25, D. C.
30 December 1960

Ceptain John M. Malloy

SC, USHN

Staff Director, ASPR Division
Office of Procurement Policy
Department of Defense
Washington 25, D. C.

Dear Captain Malloy:

Since we wrote to you on November 30, enclosing our latest drafts
of revised standard construction contract forms, we have dlscussed
them with representatives of a number of civilian agencies. As &
result, it appears desireble to make the changes outlined below:

STendard Form 21.

1. Substitute the word "different" for the word "shorter" in the
seventh line from the bottom on the face of the form.

2. Enlarge the spaces provided at the bottom oh the face of the
form for insertion of the number of calendar days for commencement
and completion of the work.

Standard F orm 23a.

1. Revise Clause 1(a), line 3, to read "head or assistant heed
of the executive or military department or Federal agency; « « s s« o « "

2. Insert in Clause 4, line 8, the word "Contractor's" before the
word "cost" to conform to Clause B

3. Revise the last sentence of Clause 10, peragreph (e), to read:
"If, however, such work is found to meet the requirements of the con-
tract, an equitable adjustment shall be made in the contract price to
compensate the contractor for the additional services involved in such
exeminetion and reconstruction and, if completion of the work has been
delayed Ehereby, he shall, in addition, be granted a suiteble extension
of time.

4., Omit from the last line of Clause 12, the word "finally",

5. Omit Clause 22.









GENERAL SERVICES ADMINISTRATION

Federal Supply Service
Washington 25, D.C,

NOV 37 1960

Captain John M. Malloy

SC, USN

Staff Director, ASPR Division
Office of Procurement Policy
Department of Defense
Washington 25, D. C.

Dear Captain Malloy:

Enclosed are several sets of our latest drafts of revised
standard construction contract forms (Standard Forms 20,
21, 22, 23, and 23A). These drafts incorporate all of the
agreements reached with Mr. Herbert L. Brewer and

Lt. Col. Donald T. Ruby representing the ASPR Committee.

As you know, we plan to obtain a quick review of these
drafts by certain of the civilian agencies and, unless such
review indicates changes must be made, to process them
for publication in FPR at the earliest possible date.

Sincerely yours

-2

ﬁ;;/ Charles zi//Gasque. Jr,
Assistant Commissioner
for Procurement Policy

Enclosures





















SR & S 72

Mar 25 1960
CF

Dear Mr. Gasque:

This is in connection with the project formerly under consideration
by the Task Force for Review of Government Procurement Policies and Fro-
cedures, numbered 26, entitled "Froposed Revision of Construction Con=
tracting Forms." At the time the Task Force ended its activitles as such,
the status of this project (as of September 4, 1959) was that the proposed
forms and a Draft of an FPR circular were submitted to the Task Force
members for final consideration,

The ASFR Committee has considered the package previously submitted
to the Task Force members, and we have agreed upon the following comments.

1. General.

The Committee expressed concern over the fact that the forms differ
from the standard procurement forms and recommend that an effort be made
by GSA, now or at a later date, to have the forms adopt the terminology
used in the standard procurement forms. As examples of areas in which uni-
formity can be achieved between the construction and standard procurement
forms, the members noted that:

a. In Standard Form 21 and throughout the construction
forms the word "eddendum" is used where the word
fgmendments” is used in the standard procurement
forms,

bs In Standard Form 20 there is a wide dlserepancy
between the proposed coverage with respect to
receipt and opening of bids, from the format
used in Standard Form 30.

c. Standard Form 22 utilizes the words "time
specified for receipt of bids."” In the formal
advertising section agreement was reached between
Defense and GSA to use the phrase "time set for
opening of bids."

Other than the above comments, the Committee had no
comment or recommendation for change in Standard
Form 20 or Standard Form 21,



2.

Stand Fo = truction © .

In paragraph 1 line 4 delete "him,® *his," and "bid" and
substitute "bidders,” "their," and "bids" to make the
phrases read in the plural as follows: "Any explanation
osolust be requested in writing and with sufficient time
allowed for a reply to reach b [him] before the
submission of their bids [his bid]." (Words added are
underlined, and words deleted are in brackets.) The
succeeding sentence expressly states that any inter-
pretations will be issued in the form of an addendum

"to all bidders" so that sufficient time must be allowed
for the reply (that is, the eddendum) to reach "bidders"
and not merely the bidder (usually one only) who may
submit the question.

In paragraph 2 line 2 delete "on which information is
reasonably available and® and "in any way" to make the
first sentence read: "Bidders should ascertain the
nature and location of the work, and the general and
local conditions [on which information is reasonably
available and] which can [in any way] affect the

work or cost thereof.” The requirement that bidders
should only ascertain information"reasonably available"
is indefinite and suggests by negative implication that
they are not responsible for information not "reasonably
available." In fact, bidders should expect and plan to
complete the work for the contract price subject only to
excuses allowed by law (such as, impossibility) or by
the contract terms (such as the "Changed Conditions"
clause). Very often, both the facts as to and effect
of conditions such as construction complexities,
availability of labor, or weather are plausibly not
"reasonably available,” but contractors should
nevertheless estimate their effect in their prices by
contingencies or otherwise and should not expect the
Government to be responsible, The words "in any way"
are deleted in order to eliminate an unnecessary and
undue emphasis, Similar changes are recommended in
S.Fc 23‘& Clause 13'

Also, in paragraph 5, dglete the last sentence: "[A
modification must be signed (or a telegram submitted)
by a person authorized to sign bids.]" In the case
of every submittal from a private party, whether big,
acknowledgement of addenda, modification of bid, etc.,
the submittel will not bind the private party unless
authorized, and the contracting officer must be
reasonably satisfied in the light of &all the circum~
stances that the submittal is authorized. But to

2



mention this necessity only for modifications seems

a distorting emphasis upon only one type of submittal.
We also feel that a contracting officer cannot establish
from the documents that "a telegram [has been] submitted
by a person authorized to sign bids.”

In paragraph 6 "Submission of Bids" the second sentence

should read: I + t t
in [There may be| a premature opening of, or a failure

to open, such bid [a bid not properly addressed and
identified]." This change is suggested because as
written the sentence does not expressly state what 1s
apparently intended.

In paragraph 10 "Award of Contract® omit the words
fyith reasoneble promptness" to make read: "Any
contract award will be made [with reasonable
promptness] to that responsible bidder whose
conforming bid is most advantageous to the Government,
price and other factors considered.” The bid form
specifies a time for acceptance with a space in which
the bidder mey specify a different time, and the
Government should have the right to accept within

the time so specified. In many instances acceptance
nay be delayed (e.g. to obtain more funds) to the
maximum 1limit so that the bidder might consider and

a judge might find the award was not made with
"reasonable promptness.”

3. Standard Form 23 - Congtruction Contract. It is suggested
that under the Alderations paragraph the word "changes" be revised

to read "alterations,” on the basis that the word "changes" might
possibly be misconstrued under the Changes clause,

In clause 6 "Disputes” line 10 restore the words "by a
court of competent jurisdiction” to make the sentence

read: "The decision of the head of the Federal agency

or his duly authorized representative for the determination
of such sppeals shall be final and conclusive unless
determined by a court of competent jurisdiction to have
been fraudulent, or capricious, or arbitrary, or so grossly
erroneous as necessarily to imply bad faith, or not supported
by substantial evidence." These words are included in the
Disputes clauses of the current S.F. 23A and the current
S.F. 32 (Oct. 1957 edition)s They accord with the intent
of Public Law 356, 83rd Congress, 41 U.S.C. 321-2, in

which the concern was to insure judicigl review of disputes
decisions. The deletion was apparently made on suggestion

3



of the Comptroller General; but that officer does not
reviey decisions of the ASBCA or contracting officers,
and his powers of audlt and criticism do not oblige
him to set aside decisions under the "Disputes" clause
and are not jeopardized by the words "by a court of
competent jurisdiction."” To change the clause in

this respect now after five years of operation suggests
a change in scope of review by nonjudicial agencies
which epparently is not necessary or intended.

In addition, the ASPR Committee noted that agreement had
been reached with representatives of GSA in the development
of language for inclusion in Standard Form 32, utilizing
the word "Secretary" in lieu of the words "head of the
Federal agency." The Committee recommended that 23A be
revised to conform to the language used in Standerd Form
32.

In clause 7 "Payments to Contractors," line 11 of
subparagraph (a), delete the words "as originally
executed” to make read: "Material delivered to the
Contractor ab locations other than the site may

also be taken into consideration (1) if specifically
authorized by the contract [as originally executed],

and (2) if the Contractor furnishes satisfactory evidence
that he has acquired title thereto and that the material
will be utilized on the work covered by this contract.”
The effect of the words "as originally executed" appears
to be to eliminate change orders; but a need for progress
payments on materigl delivered to points away from the
site often develeops during the course of the work, and

a change order authorizing such payment with a credit to
the Govermment for the interest saving seems as appropriate
as a provision in the original contract for such payment.

In clause 12 "Permits and Responsibilities" line 8 delete
“completion of all work including cerrection of defects
and omissions® and substitute "completion and final
acceptance.” This change restores the current language.
The term "completion of all the work"™ is indefinite; and
even after completion, tests may have been specified
before acceptance. On the other hand, acceptance is a
definite event indicated by a letter to the contractor,
and the contractor'!s responsibilities should cease at
that time.

In clause 13 "Conditions Affecting the Work® delete
%on which information is reasonably availeble and"
and "in any way" to meke the first sentence read:



"The Contractor shall be responsible for having
ascertained the nature and location of the work, and
the general and local conditions [on which information
is reasonably available and] which can [in any ‘way]
affect the work or the cost thereof.® The reasons for
this recommendation are those discussed under paragraph
2 of S.F. 22 Instructions to Bidders.

It is also recommended that the authority to

delete "unfereseeable" and to add "other than normal
weather" in clause 5(d) (1) during perieds of national
emergency be retained as is now the case. This authority
should be indicated in the promulgating directive, as

was done in General Regulation No. 13. Otherwise, we have
no comments or recommendations on the promulgating circular.

In the event the foregoing recommendations are not adopted, it is
requested that an opportunity for further discussions be afforded Defense
representatives,

Sincere ly yours,
N
(Signed)

J. M. MALLOY
Cdr (SC) USN
Chairman, ASPR Committee

Mr. Charles W. Gasque, Jr.

Assistant Commissioner for
Procurement FPolicy

General Services Administration



HEADQUARTERS .
DEPARTMENT OF THE ARMY
OFFICE OF THE JUDGE ADVOCATE GENERAL
WASHINGTON 25, D. C. | =

A

¢
té‘:i;j,z’llo January 1960
59

SUBJECT: GSA Drafts of Revised Standard Construction Contract Forms

MEMORANDUM FOR CHAIRMAN, ASPR COMMITTEE

1, Pursuant to your request Mr. Brewer and I reviewed the original
file of the latest GSA drafts of revised Standard Contract Forms on or
about 13 December 1960, and found that they concided with our previous
agreements reached with Mr. Gasque and his staff.

2. We have one comment however, with respect to the use of the
term "Amendment" used in Standard Form 21. The use of this word re-
sulted from your request made in a letter to Mr. Gasque, dated 25 March
1960, wherein it was requested that this term be used instead of the o=
terms "Addenda" and "Addendum". While this is contrary to ASPR's preseiit X
practice of using the terms '"Modification" and "Supplemental Agreement'"
we do not believe that we can now ask FPR to change this term.

3. Since our original review GSA has received comments from their
agencies, which resulted in changes to several of the forms, which are
reflected in the covering letter from Mr. Gasque to Captain Malloy, Staff
Director, ASPR Division, Office of Procurement Policy, dated 30 December
1960, and in the inked in changes made on the copies of the forms attached.
Since submission of these changed forms, the undersigned has been advised
by Mr. Gasque that the forms have been submitted to the Bureau of the
Budget for approval and that unless any proposed change was legally required,
Mr. Gasque would not like to request withdrawal of the documents submitted
to the Bureau of the Budget for approwval.

4. As no such changes are required, it is my belief that the Case
60=-66 and 59-192 may now be closed with respect to those areas of
re3ponsibirT?§-;Bich the Committee imposed upon Mr. Brewer and myself.

In case there is any question concerning areas of '""Bid Bonds' see Minutes,

6 July 1960, Case 59-192, unscheduled items, this matter has been handled
under Case 59-151, see Minutes, 30 September 1960, This material accepted
by GSA has been cleared with GAO and the Federal Procurement Regulations now
contains appropriate coverage in FPR 1-10.102-4(a)(2).

i
// aldl é:l
DONALD T. RUBY -
Lieutenant ColGnel,
Contract Law Branch
Procurement Law Division



OFFICE OF THE ASSISTANT SECRETARY OF DEFENSE cqf:ﬂﬁ
WASHINGTON 25, D. C. o

»/).4' : -
Supply and Logistics é/(; :

MEMORANDUM FOR THE ASPR COMMITTEE

SUBJECT: Construction Contracts, General Provisions, Standard Form
23A Case 58-112

Construction Contracts, Standard Forms 20-23 (Rev)
Case 58-159

Construction Solicitation and Contract Forms, Standard
Forme (Rev) Case 58-50

Attached 1s a set of papers which includes final recamendations
for publication of Standard Forms and FPR paragraphs on the above
subJects.

This was formerly an Interagency Task Force project.

It 15 requested that the Committee develop a DOD position with
regard to the subject matter, coordinated insofar as possible with the
Office of Procurement Policies, GS8A, for transmittal to GSA.

« M.
car. (sc) USN
Chairman, ASPR Committee



Members, Task Force for Review of Govermment Procurement
Policlies and Procedures -

for Executive Director for the Task Force Staff

Julius Silversteln

Proposed Revision of Construction Contracting Forms - Task Force
Project No. 26

Attached (Tab I) for consideration by the Task Force are proposed re-
visions of the following forms:

1. Invitation for Bids (Comstruction Contract), Standard Form 20.

2. Bid Form (Construction Contract), Standard Form 21,

3+ Instructions to Bidders (Construction Contract), Standerd Form 22.
k. Construction Contract, Standard Form 23.

5. General Provisions (Construction Contract), Standard Form 23A.

It is recammended that the Task Force approve these forms for recammend-
ation to the Administrator for issuance.

Upon approval by the Administrator, the revised forms will be prescribed
through appropriate changes in the Federal Procurement Regulations. The
area of required use set forth in FPR 1-16.402 will remein unchanged.

Also attached for use by the Task Force in considering the proposed re-
vised forms are the followling:

l. Letter fram the Administrator dated FPebruary 4, 1958 and digest and
evaluation of agency responses (Tab II).

2+ Task Force letter dated August 21, 1958 and digest and evaluation of
responses from agencles and the Associated General Contractors
(Tab III).

3. Tasgk Force letter dated December 3, 1958 and digest and evaluation
<(>f responses fram agencies and the Assoclated General Contractors
Tab IV).

4. Draft of FPR Circular explaining the changes to be made in the regu-
lations and the principal changes that have been made in the forms
themselves. (The revised FPR pages are not attached in view of the
explanation given of the changes to be made therein.)

Enclosures -~ 3


http:CircuJ.ar
http:Contra.ct

Receipt of Addenda: The unders __.ad acknowledges receipt of the following _.e nda to the invitation for
bids, drawings, and/or specifications, etc. (Give number and date of each):

-

The undersigned represents (Check appropriate boxes):

(1) That he s Ois not, a small business concern. (For this pwpose, a small business concern is one that
(a)is indepenéeutly-owned and operated, (b) is not dominant in its field of operation, and (c) with affiliates, had
average annual receipts for the preceding three years of 85,000,000 or less. For additional information see gov-
eming regulations of the Small Business Administration.)

(2) (a) That he D has, |:| has not, employed or retained any company or person (other than a full-time bona fide
employee working solely for the bidder) to solicit or secure this contr act; and

(b) That he D has, D has not, paid or agreed to pay any company or person (other than a full-time bona fide
employee working solely for the bidder) any fee, commission, percentage or brokerage fee contingent upon or re-
sulting from the award of this contract, and agrees to furnish information relating thereto as requested by the
Contracting Officer. (For interpretation of this representation, including the term “bona fide employee,” see
Code of Federal Regulations, Title 41, Subpart 1-1.5.)

(3) That he operates as an Dindlvldual, Dpaﬂnershxp, Djoint venture, Dcorporauon, incorporated in State of

Enclosed is bid guarantee, consisting of

in the amount of

NAME OF BIDDER (Type or print) FULL NAME OF ALL PARTNERS (Type or print)

BUSINESS ADDRESS (1 ype or pnint)

BY (Signature in ink. Type or print name under signature)

TITLE (Type or print)

DIRECTIONS FOR SUBMITTING BIDS

Envelopes containing bids, guarantee, etc., must be sealed, marked, and addressed as follows:

CAUTION: Bids should not be qualified by exceptions to the bidding conditions.




FOR DISCUSSION PQBPO§[' OMLY
STANDARD FORM 21 REF ~E : =

DITION Ben m— =
GeNERAL SERVICES Rt STRAT 0N BID FORM :

(CONSTRUCTION CONTRACT)

Read the Instructions to Bidders (Standard Form 22) DATE OF INVITATION

This form to be submitted in
NAME AND LOCATION OF PROJECY NAME OF BIDDER (Type or print)

(Daze)
TO:

In compliance with the above-dated invitation for bids, the undersigned hereby proposes to perform all work
for

in strict accordance with the General Provisions (Standard Form 23A), Labor Standards Provisions Applica-
ble to Contracts in Excess of $2,000 (Standard Form 19A), specifications, schedules, drawings, and condi-
tions, for the following amount(s)

The undersigned agrees that, upon written acceptance of this bid, mailed or otherwise furnished within

calendar days ( calendar days unless a shorter period be inserted by the bidder) after the date of
opening of bids, he will within calendar days (unless a longer period is allowed) after receipt of the
prescribed forms, execute Standard Fom 23, Construction Contract, and give performance and payment bonds
on Government standard forms with good and sufficient surety.

The undersigned agrees, if awarded the contract, to commence the work within calendar days after the
date of receipt of notice to proceed, and to complete the work within calendar days after the date of
receipt of notice to proceed.

(Continue on other side)



STANDARD FORM 20
EDITION -

GENERAL SERVICES ANINI?TRAT ON
FED. PROC. REG. (41 CFR) 1-14.401

INVITATION FOR BIDS
(CONSTRUCTION CONTRACT)

FOR DISCUSSION PURPOSES OMLY

ICE

NAME AND LOCATION OF PROJECT

DEPARTMENY OR AGENCY

BY (l2suing office)

Sealed bids in

in

and then publicly opened.

for the work described herein will be received until

Information regarding bidding material, bid guarantee, and bonds

Description of work

i T




s < DRATFT 8/17/59
Standard Form 22
edition
General Services Administration
Fed., Proc, Reg. (41 CFR) 1-16,401

INSTRUCTICNS TC BIDDERS
(CONSTRUCTICN CCNTRACT)

{These instructions arc not to be incorporated in the contract)
1. Explanations to Bidders. Any cxplanation desired by a bidder regarding
the meaning or interpretation of the invitation for bids, drawings, specifica-
tions, etc., must be requested in writing and with sufficient time allowed for
a reply to reach him before the submission of his bid, Any interpretation
made will be in the form of an addendum to the invitation for bids, drawings,
specifications, etc,, and will be furnished to all bidders., Its receipt by the
bidder must be acknowledged in the space provided on the Bid Form (Standard
Form 21) or by letter or telegram reccived before the time specified for
receipt of bids, Oral cxplanations or instructions given beforc the award

of the contract will not be binding.

2. Conditions Affecting the Work., Bidders should ascertain the nature and
location of the work, and the general and local conditions on which information
is rcascnably available and which can in any way affect the work or the cost
thercof, Failure to dc so will not reliove bidders from responsibility for
estimating properly the difficulty or cost of successfully performing the work.,
The Government will assume no responsibility for any understanding or repre-
sentations concerning conditions made by any of its officers or agents prior

to the exccution of the contract, unless included in the invitation for bids,

the speccifications, or related documents,



3. Bidder's Qualifications, Befcre a bid is considered for award, the
bidder may be requcsted by the Government to submit a statement regarding
his previous experience in performing comparable work, his business and
technical organization, financial resources, and plant available to be usecd

in performing the work.

4, Bid Guarantece. (The provision agreed upon in connection with the Bid
Guarantees in Construction Contracts project (Task Force Project 31) will

be inserted here.)

5. Preparation of Bids. (a) Bids shall be submitted on the forms furnished,
or copics thercof, and must be manually signed, If erasures or other
changes appear on the forms, cach crasure or change must be initialed by
the person signing the bid, Unless specifically authcorized in the invitation
for bids, telegraphic bids will not be considered.

(b) The bid form will provide for quotaticn of a price or prices for one
or more items, which may be lump sum bids, alternate prices, scheduled
items resulting in a bid on a unit of construction or a2 combination thereof,
etc, Where the bid form cxplicitly requires that the bidder quote on all
items, failure to do so will disqualify the bid. When quotations on all items
are not required, bidders should insert the words ""no bid" in the space
provided for any item on which no quotation is made,

(c) Unless called for, alternate bids will not be considered,

(d) Modifications of bids alreacy submittecd will be considered if

2



received at the office designated in the invitation for bids by the time speci-
fied for reccipt of bids, Telegraphic modifications will be considered, but
should not reveal the amount of the original or revised bid, A modification

must be signed (or a telegram submitted) by a person authorized to sign bids.

6. OSubmission of Bids, Bids must be submitted as directed on the bid form.
There may be a prematurc opening of, or a failure to open, a bid not properly

addressed and identified,

7. Late Bids and Modifications or Withdrawals. Bids and modifications
or withdrawals thereof reccived at the office designated in the invitation

for bids after the exact time specified for receipt of bids will not be con-
sidered, unless they are rececived before award and are (a) submitted by
mail (or by telegraph, if authorized) and (b) it is determined by the Govern-
ment that late receipt was due solely to either (1) delay in the mails (or by
the telegraph company) for which the bidder was not responsible or (2) mis-
handling by the Government after rceceipt at the Government installation.
However, a modification which is reccived from an otherwise successful
bidder and which makes the terms of the bid morec favorable to the Govern-

ment will be considered at any time it is offered.

8., VWithdrawal of Bids. Bids may be withdrawn by written or telegraphic

requcst received from bidders prior to the time fixed for receipt of bids,

9. Public Opening of Bids, Bids will be publicly opened at the time fixed

in the invitation for bids. Their content will be made public for the

3



information of bidders and others interested, who may be present either in

person or by representative,

10. Award of Contract, (a) Any contract award will be made with reason-
able promptness to that responsible bidder whose conforming bid is most
advantageous tc the Government, price and other factors considered.

(b) The Government may waive any informality in bids received when
such waiver is in its interest, In case of error in thc extension of prices,
the unit price will govern except where it is patently clear that the unit
price is erroncous,

(c) The Government may accept any item or combination of items of a
bid, unless precluded by the invitation for bids or the bidder includes in his

bid a restrictive limitation.

11, Rejection of Bids. The Government may reject any or all bids when

in its interest.

12, Contract and Bonds, The bidder whose bid is accepted will, within the
time established in the bid, enter intc a written contract with the Government
and, if required, furnish performance and payment bonds on Government
standard forms. The bonds will be in the amounts indicated in the invitation

for bids or the specifications,

GSA-VWASH DC 60-2693



FOR DISCUSSION PURPOSES ONLY

STANDARD Fmgoﬁmﬂ . CONTRACT NO.
o gouieet agrnisk,,  CONSTRUCTION CONTRACT |
(See instructions on reverse) e
NAME AND ADDRESS OF CONTRACTOR CHECK APPROPRIATE BOX
[] 1ndividual
D Partnership
D Joint Venture
D Corporation, incorporated In the
. Stats of
DEPARTMENT OR AGENCY

m FOR 7( Wuk to be performed)

AMOUNT OF CONTRACY (Bxpress in words and fijures)

ADMINISTRATIVE DATA (O ptional)

The United States of America (hereinafter called the Govemment), represented by the Contracting Officer
executing this contract, end the individual, partnership, joint venture, or corporation named above (herein-
after called the Contractor), mutually agree to perform this contract in strict accordance with the General
Provisions (Standard Form 23A), Labor Standards Provisions Applicable to Contr acts in Excess of $2,000
(Standard Form 19A), and the following designated specifications, schedules, drawings, and conditions:

WORK SHALL BE STARTED

WORK SHALL BE COMPLETED



http:Optloll.aI

Alterations. The followin  anges were made in this contract before  wvas signed by the parties
hereto:

In witness whereof, the parties hereto have executed this contract as of the date entered on the first
page hereof.

THE UNITED STATES OF AMERICA CONTRACTOR
By (Name of Contractor)
(Offivial title) By (Signature)
%0D)

INSTRUCTIONS

1. This form shall be used, as required by GSA regulations, for contracts for the construction,
alteration, or repair of public buildings or works.

2. The full name and business address of the Contractor must be inserted in the space provided on
the face of the form. The Contractor shall sign in the space provided above with his usual signature
and typewrite or print his name under the signature.

3. An officer of a corporation, a member of a partnership, or an agent signing for the Contractor
shall place his signature and title after the word ‘““By”’ under the name of the Contractor. A contract
executed by an attorney or agent on behalf of the Contractor ahall be accompanied by two authenticated
copies of his power of attorney or other evidence of his authority to act on behalf of the Contractor.



Standard Form 23A DRAFT 8/17/59

edition
General Services Administration
Fed. Proc. Reg. (41 CFR) 1-16,40!

GENERAL PROVISIONS
(CONSTRUCTION CONTRACT)
1. DEFINITIONS
{a) The term 'head of the Federal agency' as used herein means the

Secretary, Under Secretary, or any Assistant Secretary cr any comparable
chief official or assistant chief officials of the executive department or inde-
pendent agency involved; and the term 'his duly authorized representative'
means any person or persons or board (other than the Contracting Cfficer)
authorized to act for the head of the Federal agency,

(b) The term ''Contracting Officer' as used herein includes his duly

appointed successor or his authorized representative.

2. SPECIFICATICNS AND DRAWINGS

Th

W

Contractor shall kezp on the work a copy of the drawings and spaci-
fications and shall at all times give the Coniracting Cfficer acczss thereto.
Anything mentionead in the specifications and not shown on the drawings, or
shown on the draw.ngs and not ment:oned in the specifications, shall be of
like effect as if shown or mentioned in both. In case of difference between
drawings and specifications, the spcecifications shall govern. In any case

of discrcpancy either in the figures, in the drawings, or in the specifications,
the matter shall be promptly submitted to the Contracting Officer, who shall
promptly make a determination in writing. Any adjustment by the Contractor

without this determination shall be at his own risk and expense. The


http:mention.3d
http:Feder.al

Contracting Officer shall furnish from time to time such detail drawings and
other inforimation as he may consider necessary, unless otherwise provided.
3. CHANGES

The Contracting Officer may, at any time, by written order, and without
notice to thz sureties, make changes in the drawings and/or specifications of
this contract if within its general scopz. If such changes cause an increasc
or decreasec in the Contractor's cost of, or time required for, performance
of the contract, an equitable adiustment shall be made and the contract modi-
fied in writing accordingly. Any claim of the Contractor for ad ustment under
this clause must be asserted in writing within 30 days from the date of reccipt
by the Contractor of the notification of change unless the Contracting Officer
grants a further period of time before the date of final scttlement of the con-
tract. If the parties fail to agrce upon the adjustment to be made the dispute
shall be determined as provided in Clause 6 hereof; but nothing provided in
this clausc shall excuse the Contractor from proceeding with the prosecution
of the work as changed. Except as otherwise provided in this contract, no
charge for any extra work or material will be allowed.
4. CHANGED CONDITIONS

The Contractor shall promptly, and before such conditions are disturbed,
notify the Contracting Officer in writing of: (a) subsurface or latent physical
conditions at the¢ site differing materially from those indicated in this con-
tract, or (b) unknown physical conditions at the site, of an unusual nature,
differing materially from thosc ordinarily encountered and generally

2



recognized as inhering in work of the character provided for in this contract.
The Coniracting Officer shall promptly investigate the conditions, and if he
finds that such conditions do so matcrially differ and cause an increase or
decrease in the cost of, or the time required for, performance of this con-
tract, an equitable adjustment shall bec made and the contract modified in
writing accordingly. Any claim of the Contractor for adjustment hereunder
shall not be allowed unless he has given notice as above required; provided
that the Contracting Officer may, if he determines the facts sojustify, consider
and adjust any such claim asserted before the date of final settlement of the
contract. If the partics fail to agree upon the adjustment to be made, the
dispute shall be determined as provided in Clausc 6.

5. TERMINATICN FOR DEFAULT - DAMAGES FOR DELAY - TIME
EXTENSICNS

(a) If the Contractor rcfuses or fails to prosecute the work, or any
separable part thereof, with such diligence as will insure its completion
within the time specified in this contract, or any extension thereof, or fails
to complecte said work within such time, the Contractor and his sureties shall
be liable for any resulting damage to the Government. Also, the Government
may, by written notice to the Contractor, terminate his right to proceed with
the work or such part of the work as to which there has been delay. In such
avent the Government may take over the work and prosecutec the same to ccm-
pletion, by contract or otherwise, and may take posscssion of and utilize in
completing the work such materials, appliances, and plant as may be on the

site of the work and necessary therecfor.

3



(b) If the Government so terminates the Contractor's right to proceced
and fixed and agreed liquidated damages arce provided in the contract, the
resulting damage will consist of such liquidated damages, until such reason-
able tirne as may be required for final completion of the work, together with
any ircreased costs occasioned the Government in completing the work.

{7, i the Government does not so terminate and fixed and agreed liqui-
dated damages are provided in the contract, the rcsulting damage will consist
of such liquidated damages until the work is completed or accepted.

(d) The Contractor's right to proceced shall not be so terminated nor the
Contractor charged with resulting damages if:

(1) The delay in the completion of the work arises from unfore-
sceable causes beyond the control and without the fault or negligence

of the Contractor, including, but not restricted to, acts of God, acts

of the public enemy, acts of the Government (in its sovereign or con-

tractual capacity), acts of another contractor in the performance of a

contract with the Government, fires, floods, epidemics, quarantine

restrictions, strikes, freight embargoes, unusually severe weather,

or delays of subcontractors or supplicrs arising from unforeseeable

causes beyond the control and without the fault or negligence of both

the Contractor and such subcontractors or supplicrs; and

(2) The Contractor, within !0 days from the beginning of any such
delay (unless the Contracting Officer grants a further period of time
before the date of final settlement of the contract), notifiecs the Con-
tracting Cfficer in writing of the causcs of delay.

4



The Contracting Cfficer shall ascertain the facts and the extent of the delay
and extend the time for completing the work when, in his judgment, the
findings of fact justify such an extension, and his findings of fact shall be
final and conclusive on the parties, subiect only to appeal as provided in
Clause 6,

(¢) The rights and remedics of the Government provided in this clause
are in addition to any other rights and remedies provided by law or under this
contract.

6, DISPUTES

(a) Except as otherwise provided in this contract, any dispute concerning
a question of fact arising under this contract which is not disposcd of by agree-
ment shall be decided by the Contracting Officer, who shall reduce his decision
to writing and mail or otherwisc furnish a copy thercof to the Contractor. The
decision of the Contracting Cfficer shall be final and conclusive unless, within
30 days from the date of receipt of such copy, the Contractor mails or other-
wisz furnishes to the Contracting Officer a written appeal addressed to the
hecad of the Federal agency. The decision of the head of the Federal agency
or his duly authorized representative for the determination of such appeals
shall be final and conclusive unless determined to have been fraudulent, or
capricious, or arbitrary, or so grossly erroneous as necessarily to imply
bad faith, or not supported by substantial cvidence. In connection with any
appeal procceding under this clausc, the Contractor shall be afforded an
cpportunity to be heard and to offer evidence in support of his appeal. Pending
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final decision of a dispute hereunder, the Contractor shall proceed diligently
with the perfcrmance of the contract and in accordance with the Contracting
Cfficer's decision.

(b) This Disputes clause does not preclude consideration of law questions
in councction with decisions provided for in paragraph (a) a<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>