Page 7 (3 Jan 62), Item 8, "Case 61-19 - Changes in ASFR as a 3
Result of the Issuance of the Revised Gonstruction Contract Forms. \

61-111 - Patents Indemmity (Not Predetermined) ASPR 9-103.2 -
The Iirst paragraph was revised to read:

¢
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vase 61-111 - Patents Indemnity (Not Predetermined) ASPR 9-103.2 -
Construction Contracts, [

: Case 61-19 - Cha? es in ASPR as a Result of the Issuance of the
=~ evise onstruc n Contrac orms, i
dered a report from the Patents Subcommittee dated é

The members consi, ere
ising the clause set forth in 9-103.2 to conform

11 Sept. 61 with respect to rev _
to the ASPR Committee's action of 19 July 61 in deleting the reference to formally

change approved on 19 July 61 in the introductory language of 9-103.2 (ASPR Case
61-19) should be withheld., The Patents Subcommittee was requested to provide a
1report for consideration by 23 Oct.

(22 Sept. 61)
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Tab A. Page 2. (30 June 61). Case 61-19 - Changes in ASPR as a Result of
the Issuance of the Revised Construction Contract Forms . Paragraph (b) of
T-802.6 was revised to re» lace the colon with & period, and to delete in
iti entirety the parenthetical words "(Copy from form)". [

- - — e DS o e i e S, -
Case 61-19 - 8 in ASFR as a Result of the Issuance of the Revised
onstruction Contract Forms. icy member

alled the members attention to the action takem on 30 June 61, in
prescribing clauses for fixed-price construction contracts to be included
in Bection VII, Part 6, particularly with respect to the petent indemmity
clause (7-602.16). He advised the members that the new clause differed
from the patent indemmity clause contained in ASFR 9-103.2 which provides
"...the clause set forth is appropriate in (1) formally advertisea
construction comtracts...". The Committee determined to revise the
introductory language to 9-103.2 as follows:

(1% Jury 61)

(
\
\

"9-103.2 Patent Indemnification in Formally Advertised \
/ Contracts-~Commercial Status Not determined. cept

&
S

Case 61-19 - cMonstes E ASPRC 8s & Result of the Issuance of the Revisead
ruction Contract Fo

N.*A to GSA, dat =

Stpndard Form 32 were distributed to the

stited therein that

tes cl
of SF 32 to the one in SF 234, eas suse in the present editi

as p ¥y 3 Be set forth below is
appropriate for formally advertised contracts for supplies
‘or component parts thereof when it is not determined in
muzmmmmmuu&tm
Supplies or component parts (or such supplies or component
parts spart from relatively winor modifications to \
be made thereto)

normally
offered for sale by any supplier to the public in

the commercial open market. (For construction

contracts see 7-602,16.)

The members approved the foregoing for printing.

(19 July 61) \

- Copies of a letter from
ed August 7, 1961, relative to the Disputes clause in J

members for informati n. It
NASA prefers the Di : Ter

B TS Rl

(23 August 61)




16-401.1

(v) Standard Form 22--Instructions to Bidders (Construction
Contract). Pending-revision-of-the-Mareh-1553-edition-of
mmea,-n-m&-u—ma—n-wrua
2-201{a){iv)-and-16-162-4{a){it).

16-401.4

(e) During a period of national emergency, Clause 5{e) [5(&)(1)2
of Standard Form 23A may be changed by deleting the word "unforeseeable
and inserting the phrase "other than normal weather" after the word
"oanges” where it first appears in the first sentence.

(h-]--Fm&ng-midu—of—ﬁtnhﬂ-?ﬂn—ﬂ%,-h-mw!eﬁmm
amendment-of-the-Gopeland- {Ansi-Ki ekbuek)-Aety-the-vord-"etatemente”
ehall-be-gubsbituted- for-the-vord-"affidavite’-in-Clause-Rliy-2ine-5y-of
that-formy

-—



writing to suspend ell or any part of the work for such period of time
&s he may determine to be appropriate for the convenlence of the
Government.

(v) If, without the fault or negligence of the Contractor,
the performance of all or any part of the work is for an unreasonable
period of time, suspended, delayed, or interrupted by an act of the
Contracting Officer in the administration of the contract, or by his
failure to esct within the time specified in the contract tor if no time
is specified, within & reasonsble time), an adjustment shall be made by
the Contracting Officer for increase in the coet of performence of
the contract (excluding profit) necessarily ceused by the unreasonable
period of such suspension, deley, or interruption, and the contract
shall be modified in writing accordingly. No adjustment shall be made
to the extent that performsnce by the Contractor would have been
prevented by other causes even if the work had not been so suspended,
delayed, or interrupted. No cleim under this clause shall be sllowed

i) for any costs incurred more than twenty days before the Contractor
hall have notified the Contracting Officer in writing of the act or
ellure to act involved (but this requirement shall not epply where &
suspension order has been issued), and (11) unless the claim, in an
amount stated, is asserted in writing as soon as practicable after the
termination of such suspension, delay, or interruption but not later
then the date of final settlement of the contract. Any dispute concern-
ing a question of fact arising under this clause shall be subject to
the Disputes clause.

7-60k.k Taxes Where Foreign Agreements Do Not Apply. In accordance
with the instructions of 11-LOL, in contracts to be performed outside
the United States, its possessions and Puerto Rico, the clause set forth
therein may be inserted.

Wmmmmmmm

8-709 Defeult Clause for Fixed Price Construction Contracts.

(a) The following clause shall be used in all fixed-price
construction contracts.

TERMINATION FOR DEFAULT--DAMAGES FOR DELAY--TIME EXTENSIONS

(Copy from form)

(b) During a period of national emergency, paregraph (c) of the
sbove clause may be changed by deleting the word "unforeseesble" and
inserting the phrase "other than normsal weather", after the word "causes"
where it first appears in the first sentence. :

R R

LY

Changes to be made in Section XVI




T-603.8 Priorities, Allocations, and Allotments. In accordance with
%be hx:quirements of 1-307.2, insert the contract clause set forth in
-104.18. ]

7-603.9 Subcontracts. In mccordence with the requirements of 3-903.1,,
insert an sppropriate Bubcontracts clause.

7-603.10 Payment for Overtime and Shift Premiums. In accordance with
the requirements of 12-102, insert the contract clause set forth in
12-102.3 (e).

T=603.11 Price Reduction for Defective Cost Data. In accordance with
the instruction in T7-104.29, insert the contract clause set forth therein.

7-603.12 Workmen's Compensation Insurence Overseas. In eccordance
with the requirements of 10-L03, insert the clause entitled "Workmen's
Compensation Insurance (Defense Base Act)".

7-603.13 Texes. In accordance with the requirements of 11-403.2,
in contracts to be performed outside the United States, its possessions
and Puerto Rico, insert one of the clauses set forth in () and (b)
thereof.

T-603.14 Advence Payments. When advance payments are to be made
in accordance with Appendix E, Part 4 of this Regulation, insert the
appropriate clause as set forth in B-Ll1h.2.

7-603.15 Performance of Work by Contractor. In accordance with the
requirement of 4-104.2, insert the contract clause set forth therein.

7-603.16 Patent Rights. In accordance with the requirements of
9-107 in contracts involving experimentel, developmental or research
work, insert the appropriate contract clauses met forth therein.

7-60k. Additional Clauses. The following clauses shall be
inserted in accordance with Departmental procedures where it is desired
to cover the subject metter thereof in such contracts.

T-604.1 Alterations in Contracts. The contract clause set forth
in 7-105.1 may be inserted.

T-60L.2 Approvel of Contract. The contract clause set forth in
T=105.2 may be inserted.

T-604.3 Price Adjustment for Suspension, Delays, or Imterruption
of Work. The following clause may be included in fixed price -construction
contracts.

Price Adjustment for Suspension, Delays, or Interruption
of Work

(2) The Contracting Officer may order the contractor in



]

7-602.25 Gratuities. In accordance with the requirements of 7-10k.16 o
ingert the contrac se set forth therein.

7-602.26 Utilization of Small Business Concerns. In accordance with
the requirements of 7-10L. > insert the contract cleuse set forth therein.

T=-602.27 Federal, State and Local Taxes. In accordance with the
requirements of 11-L0l, insert the contract cleuse set forth in 11-401.1
or 11-401.2 as eppropriate.

7-602.28 Renegotiation. In accordance with the requirements of 7-103.13,
insert the appropriete contract clause set forth therein.

T=-602.29 Termination for Convenience of the Government. In accord-
ance with the requirements of B=703 and 8:703.2, insert the appropriate

contract clause,

7-602.30 Notice and Assistance R ding Patent Infrincement. In
accordance with the requirements of 9-10%, insert the contract clause get
forth therein.

7-602.31 Authorizetion and Consent. In accordance with the require-
ments of 9-102.1 include the clause set forth therein.

7-603. Clauses To Be Used When Applicable.

7-603.1 Notice to Govermment of Labor Disputes. In accordence with
the requirements of 7—105.5, insert the contract clause set forth therein.
7-603.2 Soviet-Controlled Areas. In accordance with the require-

ments of 6-L03, insert the contract clause set forth therein.

7-603.3 !EE]_:_\% of Patent Applications. TIn accordance with the
requirements of 9-106, insert the contrect clause set forth in 9-106

Y or 9-106.1, as appropriate.

3 7-603.4 Beporting of Royalties. In accordance with the require-
ments of 9-110, insert the eppropriate contract clause set forth therein.

7-603.5 Rights in Date. In accordance with the requirements of
Part 2 of Section of this Regulation, insert one of the contract
clauses set forth in 9-203.1, 9-20k.2, or 9-206, as appropriate. When
the contract clause in 9-203.1 is used, the appropriate additional
provisions shall be added in accordance with the requirements in 9=-203,
9-203.2, 9-203.3 or 9=203.k4; and the sdditional provision in 9-204,1
may be added under the circumstances set forth in 9-20%.1.

7-603.6 Hilii% Securit¥ Requirements. In accordance with the
\ 1instructions of 7-10%. » in the contract clause set forth therein.
\ 7-603.7 Examination of Records. In accordance with the require-
ments of 7-10k.15, insert the contract clause set forth therein. \




\

\ 7-602.2h Rondomestic Construction Materiels. In accordancé with the

| Te602, 1 Condbons Aptcting The ook
| (o rom)

T-602.15 Other Comtractss

(Copy from form)
7-602.16 Patent“Indemnity.

(Copy from form)

7-602.17 Additiona) Bond Security. Insert the clause set forth in
7-103.9.

7-602.18 Convenant Against Contingent Fees.
\ (Copy from form)

7-602.19 Officials Not to Bemefit.

{Copy from form)

7-602.20 Buy American. In accordance with the requirements of
6-20Y4, insert the contract clause set forth therein.

7-602.21 Convict Labor. Imsert the contract clause set forth in
12-203.

7-602.22 Nondiscriminstion In Employment. "In accordance with the
requirements of 12-£02, insert the contract clsuse set forth tbherein.

T-602.23 Labor Standards Provisions. In accordance with the require-

ments of 12-U03, insert the cleuses entitled:

Davie-Bacon Act

‘Bight=Bour Laws—Overtime Compemsation

Apprentices
Payroll Records and Payrolls

Copeland {"Anti-Kickback") Act

Withholding of Funds to Assure Wage Payment
Subcontracte--Termination

\ requirements of 6-2004.4 include the clause set forth therein.
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In sccordence with Departmentel procedures, the foregoing clause mey be
modified to provide for intermediete appeal to the Head of the Procuring =
Activity concerned. The decision of the contracting officer referred to ¢
{n the sbove clause shall, 1f mailed, be sent by certified wail, return .

recelpt requested. 1

(b) In procurements to be performed cutside the United Btates, its
possessions and Puerto Rico, vhere 1t is antieipated that the contractor
will be a foreign firm, one of the cleuses provided for in 7-103,12(b)
will be inserted in accordance with the instructions therein:

{Copy from form) -

(¢) The form in which the contrecting officer shall notify the
contractor of his declsion under the Disputes clause 18 Bet forth in

1-31h.
7-602.7 Payments to Contrector.

(Copy from form) \

7-602.8 Assigoment of Cleims.

(Copy from form)

The last two sentences of paragraph (8) of the foregoing clause
shall be deleted from comtracts entered into with foreigm contrectors.

7-602.9 Materisl end Workmanship.

\

. {Copy from form)
]
i 7-602.10 Contrector Imspection System. Insert the following clemse

in ell contracts in excese of $10,000. ¢

CORTRACTOR INSPECTIOR SYSTEM v

The Contractor shell (1) maintain an adequste inspection [
system and perform such inspections es will assure that the work perform- '
ed under the contract conforms to contract requirements, and (i) mein-
tain and make avallable to the Government adequate records of such
inspectiouns.

7-602.11 Inspection and Acceptance.

A (Copy from form)

i) 7-602.12 Superintendence By Contractor.

(Copy from form) {

7-602.13 Permits and Responsibilities. k

(Copy from form)


http:7-602.13
http:7-602.12
http:7-602.11
http:7-602.10
http:Workmansb.1p
http:Procur1.Dg

o

Tab A
30 June 61 Mimites
Case 61-19

PART 6--CLAUSES FOR FIXED PRICE CONSTRUCTION CONTRACTS.

7-601. Applicebility. As used throughout this Part, the term "fixed-
price construction contract” means contract (other than e short form
construction contract (see 16-401.3(a) and (b)) a letter contrect, a
notice of award, or e modification not effecting new procurement) which
(1) is entered into st a fixed price (with or without any provision for
price redeterminetion, escalation, or other form of price revision es
covered 1n 3-403), and (31) is for construction as definéd in 1-201.22.

7-602. Required Clauses. The following clauses shsll be inserted,
as required, in al)l fixed-price comstruction contracts, except es other-
wige provided in this part.

7-802.1 Definitions.
(Copy from form)

7-602.2 Bpecifications and Drawings.

(Copy from form)
7-602.3 Changes.
(Copy from form)
In the foregolng clmuse, the period of "30 days” within which any claim
for adjustment mst be asserted may be varied in sccordance with Depart-
mentel procedures.

7-602.4 Changed Conditions.

(Copy from form)

7=602.5 Terminstion For Defeult -- Deamsges For Delay -- Time

Extensions. Insert the cleunse set forth im B-709.

7-602.6 Disputes.
(a) Bxcept as provided in (b) below, insert the following clemee:

(Copy from form) /

-~

b

r
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§ha.nge from the 1953 edition of Stendard Form 23A necessitated an
mediate change in ASPR 16-101.3(c). The members approved revising
aragraph (c) o read: \

"(c) Contracts Estimated To Exceed $10,000. Standsrd
Forms 194, 20, 21, 22, 23, and 23A shall be used for
these construction contracts executed as & result of
formal sdvertising.”

4

Additionally, 1t was noted that the lssuance of the revised Form 234 !

ermitted the deletion of subparagraph (h) of 16-LO1.k. Tha foregoing .
es were approved for inclusion and deletion in ASPR revision No, 51

(28 June 61)

- e ——— B

2. Cese 61-19 - Chacnges in ASPR &5 a Result of the Issuance of the
i Tevised Conztruction Contrazet Forms. The members
resumed consideraticn of a repert from the Special Subcommittee, dated
13 June €1, presentlng proposed clauses for inclusion in Part 6, Section
II with respect to the Construction Fived-price Contracts. The Sub-
committee Chalrmzen wes present for consideration of this case. The 4
Commi ttee made a mumber of changes throughout the Subcommittee's report
which are reflected in the attached Teb A to these minutes.

Two particular potnte-discuseed under the Subcommittee report included:

(e) The Subcommittee's recommendation -thirt -theic)l susexsntltlnd
"Contrect Inspector System" be deleted. The members did not
concur with this recommendationy, noting thet this problem
hed previocuely been determined and the decision mede that !
e clause in this area would be-utilized, and

=

{b) The Subcommittee's recommendation that the proposed clanse
entitled "Preference for United Stetes Flag Vessels -
Employment of Ocean-Going Vessels" be deleted. The basis
for the recommendation being that neither the act nor the
requirements of 1-404(b) requires construction contractors
to ship thelr supplies, materials, or equipment which is
not purchased by or for the United States pursuant to the
requirements of the act. The wmembers concurred in the
Subcormittee's recommendstion with respect to the deletion
of this clause.

j The members further noted that the existing "Buy Americen Act" clsuse
in! 6-20L,5 should be deleted and the revised clause published in lieu theerof.
As revised in the attached Tad A, the construction contract clauses were !

approved for printing. CASE CLOSED. !

{
(30 June-61)
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Pege 3. (5 Apr 61). Case 61-19 - Changes in ASPR as a Result of the \
Issuance of the Revised Construction Contract Forms. A new sentence
was added at the end of the second paragraph, reading:

"The members further noted that the same issue will
subsequently arise when a reviesion of Standard Form 32
is undertaken and, at that time, consideration would be
glven to the retention of the words 'by a court of
competent jurisdiection.'”

e N I (19 Apr 61)
Sy =i i 154 o 54 3. et AN = = .
7. Case 61 -19 - Changes in ASPR a5 a Result of the Issuance of the \
Revised Construction Contrect Forms. The Committee

considered a report from the Editing Subcommittee, dated 7 Apr 61, presenting
proposed clause coverage for fixed-price construction contracts, to be
published in the Regulation as Part 6 of Section VII, together with related changes
occasioned by the issuance of the reviesed construction contract forms in Section
VIII and in Bection XVI. The Committee approved the Editing Subcommittee recom
merdation that the material attached to the Editing Subcommittee report be
forvarded to an appropriste Subcommittee for review. The Committee established \
& Special two-men Subcommittee to underteke this review, and noted that in \,‘
addition to the clauges covered in the Editing Subcommittee report, no mention
wvas made of the Suspension of Work cleunse, or the Nondomestic Maeteriels clause
appearing in 6-20h.%, WITEH respect to this latter clemse, the question was
raised as to whether the clense wes appropr.ate for inclusion in the construction
contracts Part, and referencing in the Construction Contract clause coverage.
Members designated to the Subcommitiee are:

Army - Mr. Maleclm P. McGregor, ERG (Chairman)

Nevy - Mr. W. H. Speck, Y&D

The Subcommittee was requested to provide & report for consideration by 22 May
61.

The Army Legel member is the ASPR Committee liaison to the Subcom-
mittee. ’ — \
(19 Apr 61)

Gase Problen Bubcomm ttee Action |
8L-19 Changes in ASPR As Bpecial Report b;
! a Resilt of the : 19 June 61
Issuaence of the \) .
? Revised Construction i l
f Contract Forme \
] (31 May 61)

5 4, Case 61-19 - Changes in ASPR ms a Result of the Issua.uce of the
I Revised Construction Coniract Forms., The members
qoneidered a report from the Speclel Subcommittee dzted 13 June 61,
presenting proposed clauses for inclusion in Pert €, Section VIT uitb
respect to Construction Fixed-price Contracts. B.epresentatives of the
Subcommnittee were present for the discussion of this case.

The Committee reviewed the attechment to the Subcommdttee report and
made a mumber of changes which were noted by the Secretary in the first
8ix pages of the report. Upon completion of considerstion of this cese,

a.n attachment to the mirutes will reflect the new part as revised

ering Construction Fixed-price Contract clsuses. Comsideration of the
r mainder of the Subcommittee report was deferred until the Friday, 30 Jupe
6‘, meeting at 1100 hours. ‘T

In the discussion of this case, it was pointed ocut to the members ‘
that FFR Circular No. 15 dated 12 April 61 set forth in Standard Form 19
the governing Labor Stapdards Provisions applicable to construction
contracts, which would involve the use of Standard Form 23A, and that this
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-

2. Case'61-19 - Chenges in ASPR as & Result of the Issusnce of the
\ : Revised Construction Contract Forms. The Legal members \

gdvised of a meeting with representatives of GSA snd the GAO with respect to
the proposed revision of the Disputes clause in Standard Form 23A, which
deleted the words "by & court of competent jurisdiction.” The GAO repre-
sentatives apparently could not be comvinced of the need to retain the words
quoted above, and the GSA General Counsel suggested alternste language,
tracking the words of the "Wunderlich” gtatute (41 U.S5.C. 321), Bs follows:

““The decision’ of the head of the agency or his duly \

_suthorized representative for the determinstion of
6uch .appeals shall be. finel end conclusive. This

~ provision shsll not be pleaded in any suit involving
a question of fact arising under this contract as

. limiting judicial review of any such decision
to cases where fraud by such official or his
representative or Bosrd is slleged, provided,

- however, that eny such decision shall be final

and conclusive unless the same 1s fraudulent or - o \

capricious or arbitrary or so grossly erroneous
88 necessarily to imply bad feith or iz mot supported
by substantial evidence.
The Legal members were unanfmous in expressing their preference for
retaining the current lenguage, since the alternate lenguage 1s not clear
and precise. : L5 he ha ing OR—aL a_new 13ngueade s ch

T

S S9N — o mav 4 . ZTy R S
Bn-gxplenationr—for—the—ehange. There is need for expeditious coneideration
k of this matter by higher suthority in order that the Department of Defense
J['\ position on the alternative language can be provided GSA. While tbe Legal

members expressed divergent views B8’ to how this matter shéuld be handled, the

0SD Counsel representativé present was réquesied to present this matter to \

' higher authority for comsideration. The item will be further discussed at
the next meeting.
. (31 Mar 61)

Case 61-19 - Changes in ASPR as a Result of the Issuance of the Revised
Construction Contract Forms. Tne Chairman distributead coples
of a memorandum from the Deputy ASD (I1&L) (Procurement), dated 3 Apr 61, which !
advised that the Department of Defense had concurred in the alternate lé.ngua.ge
tracking the words of the Wunderlieh statute, for inclusion in the Dispntes
¢lanse 1o be igsued in Stendard Form 23A in liew of the words "by & court of

/ The members noted that while the nev language would be issued m the

competent jurisdiction." \

Disputes clause in Standard Form 23A for use in the Unitead States, that the

General Accounting Office had egreed to the use of the present Disputes cleunse

containing the words "by a court of competent Jurisdiction,” for use in con-

l‘fracts overseas, with & further change in the tvlsuse to imsert the words

United States” immediately ahead of the above quoted languasge. In this

respect, it was noted that the Department of Defense would be vsing a different
/ Disputes clause in contracts overseas than the clause promlzeted {in Standerd

Form 23A. s °
(e 7 < ‘é@/f’%/‘/)_s?r_sl)

of the Isguance of the Ravised Construction Contract Forms. The

/ Page 2. (31 Mar 61). Item 2. Case 61-19 - CWes in ASFR ag a Result
Becond sentence of the second paragraph wvas revised to read:

\/> "It was concluded that the inelusion of th
e new language
which, in the unanimous opinion of the members, resu_lted,
in no substantive change vhatsoever, would require an
/ explanation for the change in language.”

(12 Apr 61)

\
\
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Caxe 61-19 - Changes in ASPR es a Result of u== Issuance of the Revised
\ Construction Contract Forms. Copies of the Fedaral Procurement \

Regulaticms promlgeting the newv Standsrd Construction Contract Porms: £F 20,
Invitation for Bids; 8F 21, Bid Form; §F 22, Imatruction to Bidders; BF 23,
Construction Contract and SF 234, General Provisions, vere distributed to the
members for information. The members noted that the issuance of the new forms
necessitated changes in: -

b a. The B'izy American coverage in Séction VI with reepect
i \ : . to construction comtracts.

. b. Incluosion in an appropriate locstion of the DOD requirement
N for construction contractors to "matntain an inspection .
system and Lnspection records" (Case 60-66). \

- Baction YIT. ..o WO efir wd ;-,A_zacnm-m-'»» 20 S_DOW T DN
98Ty tenane @ tLn %

c. Inclusion of the new ccmstmcuon contract clauses in
x a m«mmumwemmm,-t—m-v-
3 - e. Bevision of Bection YY to reflect the coverage of - -
"{tems with statutory cost limltations," and any
\ other appropriate changes, such as revision of

2-201(a ) \
With respect to &. sbove, the Committee noted that thie lapguage had
previously been provided the Staff and could be incorporated with the other
changes for printing.

Wiih respect to b. throngh e. #sbove, these tasks were assigned to the
Raiting Subcommittee for accamplishment. The Editing Subcoamdttee was
squested to provide s report for consideration by 13 Mar 61.

(8 Feb 61)
Ca.se 61-19 - Changes in ASPR as s Result of the IseuAnce of the Revised
Construction Contract Forms. The Air Force Legal member

elled the Committee's sttention that clsmse 6, Disputes, in the new Standard
/‘li?om 23A, omitted the words "by a court of competen‘c Jurisdiction,” which
langunage had been recommended for retentiom by Defense in 8 letter from the
Chairman, ASPR Committee, to the Assistant Cammissiomer for Procurement Policy,
GSA, dated 25 Mar 60. The Committee noted that its representatives had.
agreed in smbsequent discussions with GSA, that the ebove language could be

/ omd tted.

Notwithstanding this agreement, the members concluded that the retention
of the omitted language was sufficiently important to initiate immediste
action to effect its reinsertion in Defense contracts.

The Committee requested the Chairman to discuss this matter witb the
Aasis‘tant Commi sgioner for Procurement Policy, GSA, on e priority basis.

(15 Feb 61)

Case 61-19 - _C_h;n_n%ee in ASPR &g a Result of the Issuance of the Revised
Construction Contract Forms. The Chairman advised the members
that GSA has agreed to withhold printing of the revised Standard Form 23A in
order to give DOD further opportunity to submit reasons why the words "by a
court of competent jurisdiction" should be included in the Disputes clause.
It was agreed that the Legal members, with the Air Force Legal member as
Chairman, would prepare a suitable paper for this purpose by 24 Feb 61.

/

e — — s P

(17 Feb 61)

E—— oS -

Caae 61 15 - Chenges in ASFR as & Result of the Issuance of the Revised \
Construction Contract Forms. Copies of a letter from the

Chsirman to the Assistant Coermiesioner for Procurement Policy, GB5A, dsated

23 Peb 61, transmitting the "Department of Defense comments on cmission of

the words 'by a court of competent jurisdiction' from the Disputes' clause

/Ln S8tandard Form 23A," were distributed to the members for information. \

(2k Ped 61)
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= ~ ASPR EDITING SUBCOMMITTEE -

7 April 1961

MEMORANDUM TO THE ASPR COMMITTEE

SUBJECT: ASPR Case 61-19 - Chenges in ASPR as & Result of the Issusnce
of the Revised Construction Contract Forms

le This report complieg with the Minutes of 8 February 196l.

2. The attached TABs A, B, and C are submitted with the
recomeendation that the material included therein be forwerded for
review to an appropriate subcommittee.

JOHN D. KOOKEN ROBERT F., HOMANN JOHN D. KELLY
Colonel, JAGC Navy Member Air Force Member



ASPR Case 61-19

Part 6--Clsuses for Fixed Price Construction Contracts

7-601 Applicabilitys As used throughout this Part, the term

"fixed-price construction contract" means any contract (other than

e short form construction contract (See 16-4%03.1(a) and (b)), a letter
contract, & notice of award; or a modification not effecting new prol-

curement) which (1) 1s entered into at a fixed price (with or without

any provision for price redetermination, escalation, or other form of

price revision as covered in 3-403), end (1i) is for comnstruction (See

1-201022)0
7-602  Required Clauses. The following clsuses shall be

inserted, as required, in 211 fixed-price construction contracts.
7-602.1 Definitions.
(Copy from form)

7-602.2 Specifications and Drawings.

(Copy from form)
7-602.3 Changes.
{Copy from form)
In the foregoing clause, the period of "30 days" within which any claim
for adjustment must be asserted mey be varied in accordance with Depart-
mental procedures.

T7-602.4. Changed Conditions.

(Copy from form)
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7-602.5 Termination For Default -- Damages For Delay =-- Time

Extensions. Insert the clause set forth in 8-709.
7-602.6 Disputes.
() Except as provided in (b) below, insert the following

clause:
(Copy from form)

In accordance with Departmental procedures, the foregoing clause
may be modified to provide for intermediaste eppeal to the Head of
the Procuring Activity concerned. The decision of the contracting
officer referred to in the above clause shall, if mailed, be sent
by certified mail, return receipt requested.

(b) TIn procurements to be performed outside the United States,
its possessicns and Puerto Rico; where 1t is anticipated that the
contractor will be a foreign firm, either the clause in 7-103.12(a)
will be used sfter modifying it to imsert "United States” before
"court of competent jurisdlction” or the clause in 7-103,12(b)

will, be inserted in accordance with instructions therein:
(Copy from form)

(¢) The form in which the contracting officer shall notify the
contractor of his decision under the Disputes clause is set forth in

1-31k.

TAB A
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7-602.7

7-602.8

ASPR Case 61-19

Pg..ants to Contractor.

(Copy from form)

Assignment of Claims.

{Cbpy from form)

The lest two sentences of paragraph (a) of the foregoing clause

ghall be deleted from contracts entered into with foreign contractors.

7-602.9

7-602.10

Materisl and Workmanship.

(Copy from form)

Contractor Inspection System. Insert the following clause

in all contracts in excess of $10,000.

CONTRACTOR INSPECTION SYSTEM

The Contractor shall (i) maintain en adequate inspection system

and perform such inspections as will assure that the work performed

under the contract conforms to contract requirements, end (ii) mein-

tain and make available to the Government adequate records of such

inspections.

7-602.11

7-602.12

T-602.13

7-602.14%

7-602.15

T-602.16

7:602;1?

7-103 09:

Inspection and Acceptance.

(Copy from form)

Superintendence By Coatractor.

(Copy from form)

Permits and Responsibilities.

Copy from form)

Conditions Affecting The Work.

(Copy from form)

Other Contracts.

(Copy from form)
Rabtent Indemnity.

(Copy from form)
Additional Bond Security. Insert the clause set forth

3 TAB A

in
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7-602.18 Covenant Against Contingent Fees. Insert the contract

clause set forth im 7-103.10.

7-602.19 Officisls Not To Benefit.

(Copy from form)

7-602.20 Buy American. In accordance with the requirements of

6-204, insert the contract clause set forth therein.

7-602.21 Convict Labor. Insert the contract clause set forth in

12-203.,

7-602,2 Nondiscrimination In Employment.

(Copy from form)

7-602.23 Labor Standards Provisions. In accordance with the

requirements of 12-403, insert the clauses entitled:

Davis-Bacon Act

Eight-Hour Laws--Overtime Compensation

Apprentices
Payroll Records and Payrolls

Copelend ("Anti-Kickback") Act

Withholding of Funds to Assure Wage Payment

Subcontracts~--Termination

T-602.24 Federal, State and Local Taxes. In accordance with the

requirements of 11-401, insert the contract cleuse set forth inm 11-401.1
or 11-401.2 as appropriate.

7-602.25 Renegotiations In accordance with the requirements of

T-103.13, insert the appropriate contract clause set forth therein.

7-602,26 Termination for Convenience of the Government. In

accordance with the reguirements of 8-703 and 8-705.2, insert the

appropriate contract clause.
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7-602.27 Notice and Assistance Regarding Patent Infringement. In

accordance with the requirements of 9-104, insert the contract clause set
forth therein.

7-603 Clauses To Be Used When Applicable.

7~603.1 Notice to Govermment of Labor Disputes. In accordance

with the requirements of 7-104.1, insert the contract clause set forth
therein.

7-~603.2 Soviet-Controlled Areas. In accordance with the require-

ments of 6-403, insert the contract clause set forth therein.

7-603.3 Filing of Patent Applications. In accordance with the

requirements of 9-106, insert the contract clause set forth in 9-106
or 9-106.1, as appropriate.

7-603.4 Reporting of Royalties., In accordance with the require-

ments of 9-110, insert the asppropriate contract clause set forth therein.

7-603.5 Rights in Data. In accordence with the requirements of Part

2 of Section IX of this Regulation, insert one of the contract clauses set
forth in 9-203.1, 9-20k.2, or 9-206, as appropriate. When the contract
clause in 9-203.1 1s used, the appropriate additional provisions shall be
added in accordance with the requirements in 9-203, 9-203.2, 9-203.3 or
9-203.4; and the additional provision in 9-204.1 may be edded under the
circumstances set forth in 9-204.1.

7-603.6 Military Security Requirements. In accordance vwith the in-

structions of 7-104.12, insert the contract clause set forth therein.

T-603.7 Utilization of Small Business Concerns. In accordance

with the requirements of 7-104.1%4, insert the contract clause set forth

therein.

TAB A
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7-603.8 Examination of Records. In sccordance with the requirements

of 7-104,15, insert the contract clause set forth therein.
7-603.9 Gratuities. In accordence with the requirements of 7-104.16,
insert the contract clause set forth therein.

7-603.10 Priorities, Allocations, and Allotments. In accordance with

the requirements of 1-307.2, insert the contract clause set forth in
7-10)"'9180

7-603.11 Defense Subcontracting Small Business Program. In accord-

ance with 1-707.2(b), insert the contract clause set forth in 7-104.22.

7-603.12 Subcontracts. In accordence with the requirements of

3=903.1, insert an appropriate Subcontracts clause.

7-603.13 Peyment for Overtime and Shift Premiums. In accordance

with the requirements of 12-102, insert the contract cleuse set forth
in 12=102.3(c).

7-603.14 Price Reduction for Defective Cost Data. In accordance

with the instruction in 7-10%.29, insert the contract clause set forth
therein.

7-603.15 Workmen's Compensation Insurance Overseas. In accord-

ance with the requirements of 10-%03, insert the clemse entitled
"Workmen's Compensation Insurence {Defense Base Act)".

7-603.16 Taxes. In accordence with the requirements of 11-403.2,
in contracts to be verformed outside the United States, its possessions
and Puerto Rico, insert one of the clauses set forth in (a) and (b)
thereof.

7-603.17 Advance Payments. When advance payments are to be

made in accordance with Appendix E, Part 4 of this Regulation, insert

the eppropriate clause as set forth in E-L1k,.2,
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7-603.18 Preference for United States-Flag Vessels - Employment of

Ocean-Going Vessels. In accordance with the requirements of Part ik of
Section I, insert one of the clauses set forth in 1-ikOW(b), as appro=-
pr'j.&tea

T-604 Additional Clauses. The following clauses shell be

inserted in accordance with Departmental procedures vwhere it 1s de-
slred to cover the subject matter thereof in such contracts.

T=604,1 terations in Contracts. The contract clause set

forth irn 7=105,1 may be inserted.

7-604.,2 Approval of Contract. The contract clause set forth

in T=105.2 mgy be inserted.

7-604.,3  Bill of Materials. The contract clause set forth in

7-105.6 may be inserted pursuant to the provisions of sald paresgraph.

T7=-604.4  Stop Work Orders. The clause set forth irn 7-105.8

is authorized for use under the criterie and in accordance with the
instruetions in 7-105.8.

7-604.5 ILigquidated Dameges. In asccordance with the requirements

of 1-310, insert the contract clause set forth in 7-105.5.

7-604,6 Taxes Where Foreign Agreements Do Not Apply. In accord-

ance with the instructions of 11-404, in contracts to be performed
outslde the United Ststzs, its possessgions and Puerto Rico, the cleuse

set forth thereir may be inserted.

T TAB A
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8=709 Default Clause for Fixed Price Construction Contracts.

(a) The following clause shall be used in all fixed-price con-
struction contracts.

TERMINATION FOR DEFAULT-=DAMAGES FOR DEILAY -~TIME EXTENSIONS

(Copy from form)
(b) During = period of national emergency, peragraph (c) of the
above clsuse mgy be changed by deleting the word "unforeseeable"” and
inserting the phrase "other than normal weather,” after the word

"causes" where it first appears in the first sentence.

TAB B
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16=401.1
(v) Standard Form 22--Instructions to Bidders (Construction
Contract). Rending-mevision-o%-the-Maren-1953~edibton-o5
Seandand -Form-22y-tb-sheuid-be-changed -be -cemply-with ~2-201

(a)brww)-and-20-200c4¢a) i)

16-401.4

(e) During a period of national emergency, Clause 5¢e3 /5(a)(1)/
of Standard Form 23A msy be changed by deleting the word "unforeseeable”
and inserting the phrase "other than normal weather" after the word "causes"
vhere 1t first appears in the first sentence.

(h)--Rending-revisten-of -Ssandard -Form+23Ay-bi-apdor-t0 ~roLioos-the
amendRenb~of —the -copoiand -Lhnit-kiokbaok)-Aeby-bhe-word -"sbatements’ -phaih

be-subsbluubed —For-bhs —wori--affidavibst-ta-Clanse~2iy-kine-9y~of-thab-Lorac

TAB C



HEADQUARTERS
DEPARTMENT OF THE ARMY
OFFICE OF THE CHIEF OF ENGINEERS
WASHINGTON 25, D.C.

IN REPLY REFER TO

ENGGC-C 13 June 1961

MEMORANDUM FOR The Chairman, ASPR Committee

SUBJECT: Case 61-19 - "Changes in ASPR as a result of the issuance of
the Revised Construction Contract Forms."

I, Problem:

To publish in Part 6 of Section VII clauses to be used in fixed -
price constructjon contracts. The establishment of a separate part for such-
clauses is Iin line with current policy of the ASPR Committee to provide
separate coverage for constructlion contract procedures due to the basic
differences in many areas between supply and construction procurement.

II, Recommendation:

1. That the clauses set forth imn Tab 1, hereto, be placed in
Part 6 of Section VII, for inclusion In construction fixed price contracts
over $10,000 which are executed on S. F. 23a.

2. That the clauses set forth in S. F. 19 shall constitute the
contract (not in excess of $2,000) in its entirety.

III. Discussion:

1. The subcommittee agrees that a separate part should be included
in ASPR for clauses to be used in fixed-price construction contracts in excess
of $10,000. /However, the Editing Committee in its proposal to the ASPR
Committee has included several clauses now In use for supply contracts which
this subcommittee does not recommend for use in construction procurement,

The reasons for suggested deletions or changes in the Editing Committee's
draft are set forth in Tab 1 at the appropriate place.

2, The "Form'" referred to in Tab A, in the phrase "Copy from form,"
is S, F. 23a, April 1961. It will be noted that in many instances, the words
"in accordance with the (instructions) (Requirements) of "
have been deleted. This has been done tc be literally correct since the
instructions usually pertain to supply contracts.

3. It is contemplated in this report that the clauses to be
included in the proposed Part 6 of Section VII are applicable only to



contracts over $10,000 executed on S, F, 23a. The subcommittee recommends
that no additional clauses be added to S.F. 19. Additional clauses would
defeat the purpose of simplicity and understandability which dictated the

promulgation of this form. (See 3-600 through 610 and 7-104.15 for examples
SUBCOMMITTEE, CONSTRUCTION CONTRACT CLAUSES

of short form of procurement)

1 Incl olm P. McGregor (Army)(EzﬁZ}Cﬁairman
Tab 1

The Navy member concurs in this report except as indicated in 7-602.6(b).
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TAB 1

ASPR Case 61-19

Part 6~-Clauses for Fixed Price Construction Contracts.

7-601. Applicability. As used throughout this Part, the term

"fixed-price construction contract" means any contract (other than a short
form construction contract (See 16-40l.3(a) and (b)) a letter contract, a
notice of award, or a modification not effecting new procurement) which (i)
is entered into at a fixed price (with or without any provision for price
redetermination, escalation, or other form of price revision as covered

in 3-L03); (i1) is for construction as defined in 1-201,22. Clauses set
forth herein are not required,for contracts to be performed outside the
United States except where so stated (See 16-401.1)

7-602, Required Clauses. Fixed price construction contracts shall

include the clauses set forth in this part, Inclusion of the clauses in
7-602,1-21 shall be accomplished by use of S.F,23a in accordance with 16-L401
and 7-602,22 shall be accomplished by use of S.F. 19a,
7-602.1 Definitions
(Copy from form,)

7-602.2 Specifications and Drawings.

(Copy from form.)
7-602.3 Changes.
(Copy from Fornm. )
In the foregoing clause, the period of "30 days" within which any claim

for adjustment must be asserted may be varied in acdordance with Depart-

mental procedures,
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7-602.1 Changed Conditions.

(Copy from form.)

7-602.5 Termination for Default ~- Damages for Delay =-- Time
Extensions.

(Copy from form.)
7-602.6 Disputes.
(a) Except as provided in (b) below, include the following clause:
(Copy from form.)
In accordance with Departmental procedures, the foregoing clause may be
modified to provide for intermediate appeal to the Head of the Procuring
Activity concerned. The decision of the contracting officer referred to
in the above clause shall, if mailed, be sent by certified mail, return
recelpt requested,

(b) In procurements to be performed outside the United States and
Puerto Rice, where it is anticipated that the contractor will be a foreign
firm, the following clause shall be used: * /Follow ASFR 7-103.12(a) & (b)/

(¢) The form in which the contracting officer shall notify the
contractor of his decision under the Disputes clause is set forth in 1-31L,

#/The Navy member suggests that the above (b) be deleted inasmuch as
the Navy does not have Boards of Contract Appeals outside of the United
States and does not feel it 1s realistic that foreign contractors or even
United States contractors doing work outside the United States will or can
be forced to, come to Washington to appeal, Suggests that each Department
be allowed to devise their own Disputes Article for gontracts outside the
United States He states that the Department of Justice advised that many

foreign courts refuse to recognize contract provisions for decision of one



of the contracting parties, and in such contracts the contractors cannot be
forced to take an ASBCA Appeal. The Navy member recommends that each
Department be allowed to devise its own "Dispute" Article, area by area,

so that foreign appeals panels, ASBCA or other appellate body mav be

used as appropriate. The Army member recommends that 7-602,6 be adopted.
It has had no difficulty in handling its foreign appeals, Where it is
necessary, an appeal board or panel can travel to the site of the foreign

contracto£:]

7=-602.7 Payments to Contractor,

(Copy from form.)

7-602,8 Assignment of Claims.

(Copy from form.)
The last two sentences of paragraph (a) of the foregoing clause shall be
deleted from contracts entered into with foreign contractors.

7-602.9 Material and Workmanship.

(Copy from form.)

[7-602.10  fofitfagtgr/Ifsgdcyign/Sysfed Delete/

/It is the recommendation by this Subcommittee that this clause be

deleted for the following reasons: (1) Government should rely on its own
inspectors which are on every job; (2) the clause would require expensive
duplication of administrative efforts; (3) contractor has his own system
for his own protection; (L) and only on special occasions will the Govern-
ment require a contractor to perform inspection services for the Government
Such may be provided for as the occasion arises;7

7-602.10 Inspection and Acceptance,

(Copy from form.)
3
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7-602,11  Superintendence by Contractor.

(Copy from form.)

7-602.12 Permits and Responsibilities,

(Copy from form.)

7-602.13 Conditions Affecting the Work.

(Copy from form.)

7-602.14 Other Contracts.

(Copy from form.)

7-602.15 Patent Indemnity.

(Copy from form.)

7-602.16 Additional Bond Security.

(Copy from form.)

7-602.17 Convenant Against Contingent Fees.

(Copy from form.)

7-602,18 Officials Not to Benefit.

(Copy from form.)

7-602.19 Buy American Act.

(Copy from form.)
/Delete clause in 6-20L.5. It does not conform to clause in form/

7-602.20 Convict Labor.

(Copy from form,)

7=602. 21 Nondiscrimination in Ewployment.

(Copy from form.)

7-602, 22 Labor Standards Provisions.

In accordance with the requirements of 12-403 and 16-401.1 (ii) include

the following clauses as set forth in Standard Form 19a:
L
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7-602,22(1) Davis=~Bacon Act

7-602,22(ii) Eight-Hour Laws--Overtime Compensation

7-602,22(ii1) Apprentices
7-602.22(iv) Payroll Records and Payrolls

7-602.22(v) Coneland ("Anti-Kickback") Act

7-602.22(vi) Withholding of Funds to Assure Wage Payment

7-602.22(vii) Subcontracts=~Termination

7-602.23 Information Regarding Buy American Act.

In accordance with the requirements of 6~20L.2, include the clause set forth
therein in Invitations for Bids and Requests for Proposals for work in the
United States.

7-602. 2l Nondomestic Construction Materials

In accordance with the requirements of 6-20L.)s include the clauses set forth-
therein and list any additional construction materials or components excepted
from the Buy American Act.

7-602.25 Gratuities.
Include the clause set forth in 7-10L.16

/Inasmuch as this clause is required in all contracts using DOD
appropriations, it is recommended that it be placed in the area of "Required"
clauses./

7-602.26 Utilization of Small Business Concerns,

' Include the clause set forth in 7-10L.1k.
th is recommended that this clause be placed in the area of required clauses
inasmuch as it is a declaration of policy of the Department of Defense and

should bs in all construction contractsi7
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7-602.27 Defense Subcontracting Small Business Program.

Include the clause set forth in 7-104.22 with the following modification:
Paragraph (b) shall be deleted and the following substituted in lieu thereof:
"A 'small business concern' is a concern (i) whose average annual receipts
and its affiliates for the preceding three years have been $5,000,000 or
less; except that if it is located in Alaska, such receipts must have been
$6,250,000 or less; or (ii) is certified as a small business concern by
the Small Business Administration.™

[It 1s recommended that this clause be considered a required clause
inasmuch as it sets forth the policy of the Department of Defense con-
cerning Small Business. Also note, that the modification is a definition
of small business as it pertains to construction concerns. ]

7-602.28 Federal, State and Local Taxes.

In accordance with the requirements of 11-401 the clauses set forth therein
for advertised and negotiated contracts will be used, as appropriate,

7-602.29 Renegotiation,

The requirements of 7-103.13, concerning the inclusion of a renegotiation
clause, are applicable to construction contracts. Include the appropriate
clause as sget forth therein,

7-602.30 Termination for Convenience of the Government,

Include the clause set forth in 8-703.

7-602,31 Notice and Assistance Regarding Patent Infringement,

In order that the Government shall be notified of claims of infringement
which might result from the performance of a construction contract, the

clause set forth in 9-104 shall be included.
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7-602.3% Authorization and Consent,

In accordance with the requirements of 9-102,1 include the clause set forth

therein.
7-603 Clauses to be used when Applicable,
7-603.1 Notice to Government of Labor Disputes.

In accordance with the requirements of 7-10L,L for contracts for items
on the urgency list, include the contract clause set forth therein.

7-603,2 Soviet-Controlled Areas.

The clause set forth in 6-L03 shall be included in contracts where the
work is to be performed outside the United States, its possessions and
Puerto Rico.

7-603.3 Filing of Patent Applications.

In accordance with the requirements of 9-106, where there is classified
subject matter in the performance of a contract, include the clause set
forth in 9-106 or 9-106.1, as appropriate.

7-603.L Reporting of Royalties.

In accordance with the requirements of 9-110, in order that the Government
may determine whether it is being improperly charged with royalties,
include the appropriate clause set forth therein.,

/7-603.5 Fighys/if Yafa/ Delete/

ZThe clauses set forth in 9-203.1, 9-20L.2 and 9-206 are inappropriate for

construction contracts, By their very wording they are for contracts which
provide for the design and furnishing of machinery and equipment or for
production of motion pictures. In a construction contract a contractor bids
in accordance with design drawings and specificaticns which he has had no

part in producing. Accordingly, he owns no basic rights as costemplated by

-



the clauses in question., Therefore, it is recommended that a basic data
clause is not necessary for a construction contract but that a special clause
of this nature be written whenever a construction contractor must furnish

data;]

7-603.5 Military Security Requirements.

Include the clause set forth in 7-10L4.12, where the performance of contracts
will require access to classified information or material, Instructions
therein are applicable to construction contracts,

7-603.6 Examination of Records.

The clause set forth in 7-104.15 shall be included in all negotiated fixed
price construction contracts in excess of $10,000,

7-603. 7 Priorities, Allocations, and Allotments,

In accordance with the requirements of 1-307.2, in connection with contracts
which are rateable, the clause set forth in 7-1CL.18 shall be included.

7-6C3,8 Subcontracts.

An appropriate subcontracts clause shall be included in contracts requiring
Government approval of subcontracts. Instructions set forth in 3-903.1,
shall apply, as appropriate, to construction contracts,

7-603.9 Payment for Cvertime and Shift Premiums.

In accordance with the requirements of 12-102 concerning the provision for
payment of overtime and shift premiums, the clause set forth in 12-102.3
shall be included.

7-603.10 Price Reduction for Defective Cost Data.

The instructions set forth in 7-104.29, pertaining to negotiated fixed
price contracts expected to exceed #100,000, shall apply to construction

contracts and the clause set forth therein shall be included.

0
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7-603.11 Workmen'!s Compensation Insurance Overseas.

The instructions set forth in 10-L03, pertaining to extension of the
Longshoremen's and Harbor Workers compensation Act to employees engaged
iﬁ work outside of the United States, shall apply to construction contracts
and the clause set forth therein, entitled "Workmen'!s Compensation Insurance
(Defense Base Act)", shall be included.

7-603.12 Taxes.
In accordance with the requirements of 11-403.2, for contracts with foreign
contractors or foreign governments, to be performed outside the United States,
its possessions, and Puerto Rico, include one of the clausés set forth therof
in (a) and (b), as appropriate.

7-603.13 Advance Payments.

When advance payments are to be made in accordance with Appendix E, Part L,
of this regulation, insert the appropriate clause as set forth in E-L1L.2.

7-603.1k Contracts with a State or Folitical Subdivision.

The clause set forth in 12-1,02.! shall be included in contrects with a
State or political subdivision as provided therein,

[7-603.15 Preference for United States Flag Vessels - Employment of
Ocean-Going Vessels Delete/

th is recommended that no clause in connection with this subject matter be
included in a construction contract. Neither the Act nor the requirements
of ASPR 1-1LOL(b) contemplate requiring construction contractors to ship
their supplies, material, or equipment, which is not purchased by or for
the United States, purusant to the requirements of the Act. Supplies,
material, and equipment under a lump sum construction contract do not

come within the purview of the procedures set forth in 1-1L01 - l-lbOh;7

7=603.15 Performance of work by contractor,

Include the clause as prescribed in L-1042 in contracts over $1,000,000,

9
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7-603.16 Patent Rights.

Include the appropriate clause in 9~107 in contracts involving experimental,
developemental or researchn work.

7-60L Additional Clauses.

The following clauses shall be included as appropriate, in accordance with
departmental procedures where it is desired to cover the subject matter
thereof in such contracts.

7-604.1 Alterations in Contracts.

The contract clause set forth in 7-105.1 may be included.

7-60k. 2 Aporoval of Contract,

The contract clause set forth in 7-105.2 may be included.

[7-60L.3  BiY1/of Mafefif1f. Delete/

ZThis clause is not applicable to a construction contract and should not

be used./
7-604.3 /In lieu of "Stop Work Orders" clause, including following:/

Price Adjustment for Suspension, Delays, or Interruption of Work.

The following clause shall be included in fixed price construction contracts,
at the option of the Departments, whensver it is desired to provide for
administrative relief for unreasonable periods of delay caused by the
Contracting Officer in the administration of the contract:

(a) The Contracting Officer may order the contractor in
writing to suspend all or any part of the work for such period of
time as he may determine to be appropriate for the convenience of
the Government.

(b) If, without the fault or negligence of the Contractor,
the performance of all or any part of the work is for an unreasonable
period of time, suspended, delayed, or interrupted by an act of the
Contracting Officer in the administration of the contract, or by his
failure to act within the time specified in the contrect (or if no
time is specified, within a reasonable time), an adjustment shall be

10
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mede by the Contracting Officer for any increase in the cost of
performance of the contract (excluding profit) necessarily caused by
the unreasonable period of such suspension, delay, or interruption,
and the contract shall be modified in writing accordingly. No
adjustment shall be made if, and to the extent that,.performance

by the Contractor would have been prevented by other causes even if
the work had not been so suspended, delayed, or interrupted. No
claim under this clause shall be allowed (is for any costs incurred
more than twenty days before the Contractor shall have notified

the Contracting Officer in writing of the act or failure to act
involved (but this requirement shall not apply where a suspension
order has been issued), and (ii) unless the claim, in an amount
stated, is asserted in writing as soon as practicable after the
termination of such suspension, delay, or interruption but not later
than the date of final settlement of the contract., Any dispute
concerning a question of fact arising under this clause shall be
subject to the Disputes clause.

[7-60l.Y gtho/vigrf grdeys/ Delete/
/The suggested clause in 7-105.8 is not for use in construction contracts./
[7-60L.5 YiguidAtgd/Dandegs/ Delete/

ZThe suggested liquidated damages article is not for application in const~

ruction contracts. It is recommended that inasmuch as liquidated damages
may be assessed to so many different items in a construction contract that
this clause be left to the discretion of the Department, as it is now;7

7-60L. 4 Taxes Where Foreign Agreements Do Not Apply.

Zﬁécommend that this be deleted as a "standard" clause for construction
contracts since this situation is always covered, where applicable by

language "tailored" to the Sibuatioq;7

4



12 December 1961

MEMORANDUM FOR THE CHAIRMAN, ASPR COMMITTEE

SUBJECT: Case 61-111, Patent Indemnity (Not Predetermined) ASPR 9-103.2;
Case 61-19 Changes in ASPR as a Result of the Issuance of the
Revised Construction Contract Forms (Contimued — 22 September 1961
ASPR Minutes)

I PROBLEM

To study further the problem presented with respect to revising the

clause set forth in 9-103,2 to conform to the ASPR Committee'!s action

of 19 July 1961 in deleting the reference to formally advertised con-

struction contracts from the introductory language of the clause, To

ascertain from the construction elements of the Departments what patent

indemnity clause is currently used in construction contracts which utilize

 Standard Form 23A.

II RECOMMENDAT IONS

l, That the ASPR Committee's action of 19 July 1961 deleting reference
to formally advertised construction contracts from the introductory language
of 9-103,2 be rescinded,

2, That the ™ote" under ASPR 16-401.1 (vii) (Revision 5, 21 Aug 1961)
be amended to prescribe the use of the patent indemnity clause of either
ASPR 9-103.1 or 9-103.2 where appropriate, in conjunection with Standard
Form 23A.

3. That proposed ASPR Section VII, Part 6, Paragraph 7-602,16 relating
to the use of a patent indemnity clause in construction contracts be revised

to conform to the provisions of ASPR 9-103,
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Le That consideration be given and determination made as to whether
the application of ASPR 9-103 to construction contracts is expressly per-
mitted under Section 1-16.404(a) of the Federal Procurement Regulations
or constitutes a deviation therefrom as defined in 1-1,009-1(a) thereof,
and as such requires deviation control in accordance with procedures

set forth in Sections 1-1.009-2 and 1-16.,404(b) of the above FPR (41 CFR).

ITT DISCUSSION

After further study of this problem, the PSC withdraws the recommen-
dation in its report dated 11 September 1961, That recommendation was
made merely for the purpose of having apparent consistency between the
introductory language and the clause of ASPR 9-103.2,

Neither the scope of the patent indemmnity provision of SF 23A nor
the policy of the Federal Procurement Regulations requiring its use as
rart of a standard form in all formally advertised construction contracts

13 in accordance with the stated policy of ASPR 9-103.

DIVERGENT POLICIES OF ASPR AND FPR REGARDING
USE OF PATENT INDEMNITY CLAUSE

With regard to policy governing the use of a patent indemmity pro-
vision, that of the FPR is rigid — making the use of its SF 23A clause
mandatory in all formally advertised construction contracts —— while that
of ASPR, Section IX is flexible, In such contracts, both the clause of
ASPR 9-103.1 (Predetermined) and that of 9-103,2 (Not Predetermined) are
aaid by ASPR to be Mappropriate,” but there is no positive requirement to

use elther clause,
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As for negotiated construction contracts, no patent indemnity
clause is required, but such a clause "™may be included" according to
ASPR 9--103.3s This coincides with the policy of 41 CFR 1-16.403 which
states: ™se of the form (including SF 23A) prescribed in Section 1-16,401
for negotiated (construction) contracts is optional,"

Thus, while the poi:l.ciea of ASPR, Section IX and the FPR coincide
as to use of a patent indemnity clause in negotlated construction contracts,
those policies diverge with respect to formally advertised construction
contractse The PSC bellieves that AS'PR policy 1s correct and to be pre-
ferrec. to that of the FPR.

’n order to evaluate and compare the policlies of ASPR, Section IX
and the FPR more fully in this area 1t is appropriate to consider also
the dlvergence between those policies regarding the use of a patent
indemaity clause in supply contractse

In contrast to its rigid policy of requiring a patent indemnity
clause in all formally advertised comstruction conmtracts, 41 CFR 1-16.1
implemented by the Procurement Handbook, GSA, Federal Supply Service,
1959, prescribes a flexible policy regarding the use of a patent indemnity
provision in supply contracts whether formally advertised or negotiated.
Page 61 of that Procurement Handbook contains instructions regarding the
use of Standard Form 32 and points out that Clause 13 of that form contains
provisions relating only to notice and assistance regarding patent infringe-

ment, "Under some circumstances," the Handbook states: ™the contracting



officer may feel that actual protection against asserted claims is warrantede
Either of the following two sample clauses will provide such protection:

71, The contractor shall hold and save the Government, its
officers, agents, servants, and employees, harmless from liability
of any nature or kind, including costs and expenses, for or on account
of any patented or unpatented invention, article or appliance manu-
fzctured or used in the performance of this contract, including their
use by the Government,

12, Patent Indemnity. The Contractor agrees to indemmify the
Government and its officers, agent and employees against liability
including costs and expenses, for infringement upon any Letters Patent
o the United States (except Letters Patent issued upon an application
which is now or may hereafter be for reasons of national security,
ordered by the Government to be kept secret or otherwise withheld from
issue) arising out of the performance of this contract or out of the
use or disposal by or for the account of the Government of supplies
furnished hereunder, The foregoing indemmity shall not apply unless
the Contractor shall have been informed as soon as practicable by the
Government of the sult or action alleging such infringement, and shall
have been given an opportunity to present recommendations as to the
defense thereof; and further, such indemmity shall not apply in any
one of the following situations: (1) any infringement resulting from
the addition to any such supplies or other supplies not furnished by
the Contractor for the purpose of such addition; (2) any settlement
¢f a claim of infringement made without the consent of the Contractor,
tnless required by final decree of a court of competent jurisdiction,™

The policy of ASPR on the other hand is rigid by comparison with that of
the IPR regarding the use of a patent indemnity clause in formally advertised
supp.y contracts, Thus, the clause of 9-103,1 "shall be included in formally
advertised contracts for supplies when it has been determined in advance
of 1ssuing the invitation for bids that the suppliss (or such supplies
apar: from relatively minor modifications to be made thereto) normally
"are or have been sold or offered for sale by any supplier to the public in
the commercial open market,"

In negotiated supply contracts, ASPR 9-103,3 does not require a patent

indemnity clause, but prohibits the use of such a clause unless the supplies
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are or have been sold or offered for sale w&m to the public
in the commercial open market," ASPR 9-103 also contains the general
prohibition against the use of a patent indemnity clause in any supply__w
contract "where the contract is for supplies which clearly are not or have
not been sold or offered for sale to the public in the commercial open
market." Neither of these prohibitions appear in the FPR.

From the foregping it is seen that the policy of GSA as reflected
in the FPR is rigid with respect to the use of a patent indemnity provision
in formally advertised construction contracts, whille its policy is flexible
in the case of supply contracts., By contrast, ASPR, Section IX policy
in this regard is flexible in the field of construction contracts but
contains a positive requirement and positive prohibitions with regard to
supply contracts, J

ASPR, Section IX policy is more logical than that of fhe FPR, The
policy of Section IX, as stated above, 1s to require & patent indemnity
provision in formally advertised contracts for supplies which are "standard
commercial® with any supplier, The theory in such cases is to place all
bidders on an equal basis, Where one bidder is a licensee under an agree-
ment requiring the payment of patent royalties, the effect of permitting
a8 non-licensees to bid against him without liability for patent indemnity
is to favor the non-licensee bidder and d.iscrimim.tet'against the licensee,
The non-licensee in such cases is protected by the Governmentts authori-
zation and consent and the eminent domain nature of Title 28, Section 1498,
Us Se Code, In the absence of a patent indemmity obligation he enjoys a
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competitive bidding advantage equal to a percentage represented by the
royalty peyment ebligation on the patent licensee.,

The situation 1s different in negotiated supply contracts. Here, a
patent indemnity clause may not be used under ASPR / except as authorized
in 9;103(1)(3) _/ unless the supplies are "standard commercisl" with the
Contractors The reason for this is that the Government is seeking only
the same patent indemnity that an ordinary purchaser in the commereial
open market receives from the vendor as to his standard commereial product,
When a Government Contractor is required to furnish supplies which are not
standard commercial with him, a patent indemnity clause should not be used.

The reason ASPR deals differemtly with construction contracts than
it does in supply contracts with regard to the requirement to use a patent
indemnity provision is believed to be the recognition that many supply
items are the same or similar to those sold commercially under circumstances
which carry a warranty of merchantability which implies a patent indemnity
obligation on the seller, whereas a parallel situation would be unusual in
the case of construction works Most construction contracts call for the
contractor to build according to detailed plans and spec;.ficationa. Never-
theless, ASPR permits the use of a patent indemmity clause in construction
contractss Such a clause is, as noted earlier, "appropriate" in formally
advertised construction contracts, The language of the clause of 9-103,2
(Not Predetermined) limits its application to construction work which
"ormally is of a type performed for the public in the commercial open
market " Again; the PSC believes that ASPR policy regarding the use of
patent indemnity provisions is to be preferred to that of the FPR,


http:normaJ.l1
http:Udennrl.ty
http:thatlll8.ny

DIFFERENT PROVISIONS IN ASPR AND' FPR CLAUSES

The patent indemnity clause of SF 234 contains none of the following
exceptions recited in both the clauses of ASPR 9-103,1 and 9-103,2:

"The foregoing indemnity shall not apply unless the
Contractor shall have been informed as soon as practicable
by the Government of the suit or action alleging such infringe-
ment, and shall have been given such opportunity as is afforded
by applicable laws, rules, or regulations to participate in the
defense thereof; and further, such indemnity shall not apply if:
(1) the infringement results from compliance with specific
written instructions of the Contracting Officer directing a change
in the supplies to be delivered or in the materials or equipment
to be used, or directing a manner of performance of the contract
not normally used by the Contractor; or (ii) the infringement
results from addition to, or change in, such supplies or com-
ponents furnished oxr construction work performed which addition
or change was made subsequent to delivery or performance by the
Contractor; or (iii) the claimed infringement is settled without
the consent of the Contractor, unless required by final decree
of a court of competent jurisdiction,"

Nor, of course, does the clause of SF 23A 1limit its application to con-
struction work which is of a '"standard commercial nature as does the
clause of ASPR 9-103,.2,

- The opinion has been expressed on more than one occasion that the
above exceptions of the clauses of ASPR 9-103.l1 and 9-103,2 would be
implied even if not expressly reciteds If so, the argument is made that
the ASPR predetermined indemmity clause is the legal equivalent of clause 13
of SF 23A. The PSC agrees that, except for some doubt regarding the words:
"or directing a manner of performance of the contract not normlly used
by the Contractort, this is probebly true., But to a Contractor the ASPR
clause is very apt to appear less demanding than that of SF 23A, He may

well derlive considerable reassurance from the recited exceptions,



And if the foregoing exceptions in the clauses of 9-103.1 and 9-103.2
would be implied even though not recited, what is to be gained by their
omission, except the reduction of a few words? The Government may in fact
incur a disadvantage by such omission, As a practical matter, although
it would be difficult to establish or disprove, the Government may pay more
for the SF 23A clause than for an ASPR clause in construction contracts
because of Contractorsfprice increments added as contingencies in view of
what appears to be an additional 1iability under the broader patent indemnity
imposed by SF 23A.

The PSC conside;*s the language of the ASPR patent indemmity provisions
more apprepriate for construction contracts than that of SF 23A,

DEVIATION FROM THE FPR REQUIRED?

If recommendations 1, 2 and 3 above are adopted, the question should
be resolved whether the continued application of ASPR 9-103 to construction
contraéts constitutes a deviation from the Federal Procurement Regulations
as defined in 41 CFR 1-1,009-1(a) (see Tab B)s If so, deviation control
should apparently be etfectﬁd in accordance with procedures set forth in
K1 CFR 1-1,009-2 (Tab B) and 41 CFR 1-16,404(b) (Tab A),

The use of patent indemmity clauses, commercial status predetermined
and not predetermined, long antedates the Federal Procurement Regulations
of March 1959, Prior to that date, effective 1 December 1953, General
Regulation No. 13 of GSA first prescribed the use of the patent indemnity
clause which now appears in SF 23A (Tab C)s General Regulation No. 13
at that time rather clearly permitted the Department of Defense to authorize
the use of clauses inconsistent with standard GSA clauses, A subsequent



amendment to GSA Regulation Noe 13 commenced a requirement that deviations
in "classes™ of cases should be a joint effort between the agency desiring
the deviation and the GSA unless "cireumstances would preclude such joint
efforte™ Thus on 10 June 1959, the effective date of General Regulation
Noo 13, revised, (Tab D) the question appears to have been raised for the
first time whether the Department of Defense 1s excluded from a requirement
to use standard forms and clauses in classes of econtracts without joint
approval with GSA.

As of March 1959 the above guestion became more clearly raised, Section
1-1,009-1(a) of 41 CFR, effective 27 March 1959, (Tab B) describes a "deviation"
as including the situation: "When & prescribed contract clause is set
forth verbatim, use of a contract clause covering the same subject matter
which varies from that set forth.™ Prior use by DOD of a different patent
indemnity clause from that in SF 23A would not appear to avoid the question
whether such use after March 1959 constitutes a "deviation" as above defined,

An argument may be made that 41 CFR 1-16.404(a) (Tab A) expressly
permits the use of ASPR patent indemnity clauses in Defense Construction
contracts. It states: "Additional terms, conditions and provisions
considered by any agency to be essential to its contractual relationships
and not inconsistent with those contained in the forms prescribed in
Subpart 1-16.4 may be incorporated in the invitations for bids in which
thess forms are used - - -, Section 1-16,401(g) prescribes SF 23A,

If it be assumed that the ASPR forms of patent indemnity clauses are
"egsential™ to DOD contractual relationships, the gquestion is then whether



they are "inconsistent™ with the terms of SF 23A, It may be said with
considerable logic that the use of both the patent indemnity clause of

SF 23A and that of either ASPR 9-103,1 or 9-103,2 is expressly permitted,
The basis for this is that clause 13, Patent Indemmity, begins: "Except
as otherwlse provided - - -o" Thus, the clause itself appears to recognize
that another indemnity provision which predominates may be included in
the contracte The PSC feels that the use of both the patent indemnity
clause of SF 23A and an ASPR 9-103 clause is expressly permitted under

41 CFR 1-16.4k0L4(a)e This practice is followed in a certain class of Air
Force contracts for family housing constructlon, but whether for the above
reason or not 1s not known. Those contracts, known as *"Wherry Rehabili-
tation and Improvement Housing'" contracts, contain both the clause 13 of
SF 23A and that of ASPR 9-103,2 (Not Predetermined),

It is not as easy to wrge that the use of an ASPR clause in place of
clause 13 of SF 23A is permitted under 41 CFR 1-16,404(a): the reason
being that only "additionsl terms, conditions and provisions" are expressly
permitted,

There also may be a further question as to whether ths use after March
1959 of an ASPR presecribed patent indemmity clause differing from that of
SF 23A constitutes a deviation under 41 CFR, Seetion 1-1,009-1(b) (Tab B)
as involving the use of a different "form" from that prescribed in the
Regulation, It seems to the PSC, however, that if a question of a deviation
is raised at sll, it would arise under Section 1-1,009-1(a).

10



In view of the foregoing considerations, it is felt that the ASPR
Committee should, in the event that recommendations 1, 2 and 3 above
are adopted, determine whether or not deviation control is necessary under

the procedures preseribed in 41 CFR, Sections 1-1,009-2 and 1-160404(b).

PATENT INDEMNITY CLAUSES CURRENTLY USED

In accordance with its assignment, the PSC has ascertained from
construction elements of the Departments the patent indemmity clauses currently
used in those construction contracts which utilizme SF 23A, Army and Navy
construction contracts currently use the patent indemnity provision of SF 23A,
The Army, prior to 20 July 1961, used the Patent Indemnity Clause
(Predetermined) of ASPR 9-103.1 as & substitute for the Patent Indemnity
Clause of SF 23A in accordance with Paragraph 7-603, "Engineer Contracts
Instructions", The Navy Yards and Docks has used the Patent Indemmity Clause
of SF 23A since approximately April 1961, pursuant to Navy Manual TP-AD-l.

In Alir Force contracts for the construction of "C':a.peharb ~ Rains"™
family type housing under Public Law 345 - 84th Congress, as amended, &
patent indemnity clause (predetermined), substantially identical with
ASPR 9-103.1, is currently used, and has been so used since 1959, The
patent indemnity clause in these contracts differs only slightly from the
clause in ASPR 9-103,1 in that it provides that the "eligible buildex®
(ise. the contractor) shall indemnify the Government and its officers,

agents, and employees and the Mortgagor-Builder {a dummy corporation).

Tab E contains the patent indemmity portion of & combined Patent Indemmity-
Notice and Assistance Authorization amd Consent clause used in the above

type of Air Foree construction contracis,

11
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Another class of Air Force family housing construction cantracts are
the so-called 'Wherry R&I Housing®™ contracts referred to earlier, The PSC
is advised that Section 404(a) of the National Housing Act provides authority
to buy privately owned housing projects and to improve, rehabilitate, and
repair these housing projects which were built undsr FHA and remted to
military persornnel. These contracts, as stated abowve, coantain beoth the
patent indemmity clause of SF 23A and also the Patent Indemnity (Not Predeter-
mined) Clause of ASPR 9-103e2s

Approximately 90% of Air Force construction projects (exclusive of the
family housing type referred to above) are not contracted by the Air Force,
but by the Corps of Engineers or by the Bureau of Yards and Docks. Only
the remaining 10% of these are contracted by the Air Force for the maintenance
and repair or alteration of existing construetions, Some of these latter
contracts, however, invelve large expenditures, It has bsen the practice to
insert the patent indemity clause of ASPR 9-103,1 (Presdetermined) in these
contracts, Nevertheless, the opinion has been expressed by a comtracting officar
of the Construction Procurement Branch, Procurement Division, Wright-Patterson
AFB that ASPR should permit the alternative use of the clazuss of ASFR 9-103.2
(Not Predete:mjned) in R&D type cmstruction contracts (as, for example, the
modification of, or addition to & wind turmel, jet engine test cell, etce ).
In these relatively few instances it seems hardily equitable or evem logleal
to require patent indemmity of the Contractor extending beyond any part of the
construction work which might be "standard commerecisl®s While it is probable
that such contracts would be negotisted, rather than advertised, it seenms
entirely possible that some would be formally advertiseds

12



Since 21 November 1961, of course, (90 days after the publication date
of Revision No. 5) ASPR 16~401,1 requires the use of SF 23A in formally

advertised construction contractss

ASPR 16-401,1 IS INCONSISTENT WITH ESTABLISHED POLICY OF 9-103

Admittedly, the flexible policy of ASPR Seetion IX, in contrast to the
policy of the FPR, may result in lack of uniformity in the use of patent
indemnity clauses in formally advertised construction contracts using
SF 23A. As seen above, the Air Farce has been using the clause of ASPR 9-103.1
modified to sult "Capehart - Rains™ housing contracts. Both the patent
indemity clauses of ASPR 9-103.2 and SF 23A have been used in another e¢lags of
housing contracts. In certain other construction contracts (other than housing),
the Air Force has been using the clause of ASPR 9-103,1, It 18 not clear how
two of the above classes of Air Force construction contracts are deemed to be
of predetermined "standard commercial" status, while another class of con-
struction contracts is considered of '"not predetermined commsrcial status™,
Nevertheless, for reasons stated earlier, the flexible policy of ASPR
Section IX 1s preferred.

The requirement of ASPR 16-40l.1 (vii) to use SF 23A presents a problem:
how to justify a different policy with regard to the scope of the patent
Indemnity clauses in constryuction contracts from that of the clauses used
in supply contracts? The PSC can see no logical basis for distinction. The
basic criterion as expressed in ASPR Section IX governing the use and scope

of the patent indemmity provision 1s and should remain whether the Contractar'ts
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product 1s "standard commercial", and substantlally without regard to
whether that product is supplies or construction,

Since the PSC was requested to consider this subject in its most
basic aspect, some thought was given to whether a patent indemnity provision
should be required at all in construction contractss The clause does not
appear to cause much concern to contractors, at present, but questions of
patent infringemsnt do arise occasionally in connection with construction
worke Recemtly, litigation has been filed or threatened regarding spherical
structures, "blast fences" for jet noise deflection, acoustic test cells for
jet engines, and runway lighting installations, to cite a few examples, No
cogent reasons could be advanced for eliminating the clause from construction
contracts without also eliminating the clause from supply centracts., The
theory of ASPR's policy in Section IX regarding patent indemnity in ad-
vertised contracts has already been explaineds The clause should not be

abolished in either class of contracts.
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TAB A
PSC 20/11/61

ASPR COMMITTEE

CASE 61-111
CASE 61-19

EXCERPTS FROM 41-CFR 1-16.404

#* # #
1-16,404 Terms, conditions, and provisions.

(a) Additional terms, conditions, and provisions considered by any
agency to be essential to its contractual relationships and not inconsistent
with those contained in the forms prescribed in this Subpart 1-16.) may be
incorporated in invitations for bids in which these forms are used by so
providing in addenda to the forms, in the Alterations paragraph of Standard
Form 23, in the achedule, or in the specifications, as appropriate, in
accordance with agency implementing instructions, Each exscutive agency
shall review perdodically such additional terms, conditions, and provisions
which are in common use in such agency with a view to standardization of
those in general use and slimination of unnecessary additions, and shall,
from tims to time, forward to the Administrator of Genersl Services such
additional terms, conditions, and provisions as are considered desirable
for inclusion in the standard forms.

(b) In the interest of establishing and maintaining uniformity in

Govarnment contracts to the greatest extent feasible, deviations from


http:periodical.l7

the forms prescribed in this Subpart 1-16,) shall be kept to a minimum.
Deviations may be authorized in accordance with Section 1-1,009 of this
chapter, When a deviation is authorized, changes shall be made in a.dd&m_ia
to the forms, in the Alterations paragraph of Standard Form 23, in the

schedule, or in the spscifications, as appropriate, in accordance with
agency implementing instructions, ¥ * ¥*



TAB B
PSC 20/11/61
ASPR COMMITTEE

CASE 61-111
61-19

EXCERPTS FROM FEDERAL PROCUREMENT REGULATIONS CIRCULAR NO. 1,

DATED 27 MARCH 1953

—

GENERAL SERVICES ADMINISTRATION FPR CIRCULAR NO. 1
Washington 25, Ds Cs March 27, 1959

FEDERAL PROCUREMENT REGULATIONS

FPR Circulars, This is the first of a series of "FPR Circulars" which
will be used to transmit, from time to time, new or revised Federal Procure-
ment Regulations material prescribed by the Administrator of General Services
under the Federal Property and Administrative Services Act of 1949, Each
circular will identify material transmitted (both generally and by specific
page number), summarize major additions or revisions, specify applicable
effective dates, and will include filing Instructions and notes, FPR
Circulars may also contain procurement policies and procedures which are
effective for less than six months, are instituted on an experimental basis,
or require such expedited publication that their preparation in FPR form
would not then be practicable.

#* * #
SUBPART 1-1,0 REGUIATION SYSTEM
1-1,000 Scope of part.

This part sets forth policies and procedures concerning: the Federal
Procurement Regulations Systemj; definition of terms used throughout this
chapter; general policies of procurement; contingent fees; debarred and
ineligible bidders; amall business concernsj; and reporting possible anti-
trust violations,.



1-1,001 Scops of subparte.

This subpart sets forth introductory information pertaining to the
Federal Procurement Regulations System; i1ts purpose, authority, applica-
bility, lssuance, arrangement, implementation, and deviation procedure,

1-1,002 Purpose,

This subpart establishes the Federal Procurement Regulations System
for the codification and publication of uniform policies and procedures
applicable to the procurement of personal property and nonpersonal services
(including construction) by executive agencies, except as limited by the
provisions of sectionl-1,004 with respect to the Department of Defense.

The System includes regulations prescribed by the Administrator of General
Services, called the Federal Procurement Regulations (FFR), as well as
individual agency procurement regulations which implement and supplement
the FPR,

1-1,003 Authority.

The Federal Procurement Regulations System is prescribed by the
Administrator of General Services under the Federal Property and Adminis-
trative Services Act of 1949, and the FPR are developed in cooperation
with the procurement agencies and are issued by him under the Act or other
authority specially cited.

1-1,004 Applicability.

Federal Procurement Regulations apply to all Federal agencies to
the extent specified in the Federal Property and Administrative Services
Act of' 1949 or in other law. Except for standard Government forms and
clauses, Federal Specifications and Standards, and except as directed by
the President, Congress, or other authority, these Regulations are not
mandatory on the Départment of Defense, Therefore, the extent of their
implementation within the Department of Defense and participation in the
System will be determined by that Department. The Regulations apply to
procurements made within and outside the United States unless otherwise
specified.

1-1.,005 Exclusionse

Certain Government-wide policies and procedures which come 'within
the scope of this chapter nevertheless may be excluded from Federal
Procurement Regulations. These exclusions include the following
categories:

(a) Subject matter which bears a security classification,
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(b) Policy or procedure which is expected to be effective for a
period of less than six months.

(¢) Policy or procedure which is being instituted on an experimental
basis for a reasonable period.

1—10006 Issuance,
1-1.006-1 Code arrangement.

Federal Procurement Regulations are issued in the Code of Federal
Regulations as Chapter I of Title 41, Public Contracts, Succeeding
chapters of Title 41 are devoted to implementing and supplementing material
developed and issued by particular Federal agencles to govern their pro-
curement activities, as well as regulations of general application to
procurement agencies issued by other Federal regulatory agencies, such as
the Department of labor under the Walsh-Healey Public Contracts Act.

1-1,006-2 Publication,

Federal Procurement Regulations are published (in Title 41) in the
daily issue of the FEDERAL REGISTER, in cumulated form in the Code of
Federal Regulations, and in separate loose-leaf volume form.,

1—10006-3 COpie3o

Copies of Federal Procurement Regulations in Federal Register and
Code of Federal Regulations form may be purchased by Federal agencies and
the public, at nominal cost, from the Superintendent of Documents, Goverm-
ment Printing Office, Washington 25, D.Ce Copies of Federal Procurement
Regulations in loose-leaf volume form may be obtained by Federal agencies
from the General Services Administration, in a very limited quantity, and
may be purchased by the publiec from the Superintendent of Documents.

1-1,006—-L4 Coordination.

In the development of Federal Procurement Regulations, there will
be solicited the views of interested Federal agencies and, where appro-
priate and feasible, the views of interested business and professional
organizations, The Regulations will be coordinated with the Small
Business Administration to assure adequate consideration of small
business interests.



1-1.,007 Arrangement,
1—1.007-1 General plﬂ.no

The general plan, numbering system, and nomenclature used in the Federal
Procurement Regulations conform with Federal Register standards approved for
the FPR.

1-1,007-2 Numbering.

The numbering system permits identification of every unit, The first
digit represents the chapter number allocated to each agency, followed by
a dashe, This is followed by the part number which may be one or more digits
followed by a decimal point. The numbers after the decimal point represent,
respectively, the subpart, section (in two digits), and, after the dash,
subsection, paragraph, subparagraph, and further inferior divisions. For
example, this division is called "section 1-1,007-2," in which the first digit
denotes the chapter, the secand the part, the third the subpart, the fourth
and fifth the section, and the sixth the subsection.

1-1,007-3 Citation,

Federal Procurement Regulations will be cited in accordance with
Federal Reglster standards approved for the FPR¢ Thus, this section, when
referred to in divisions of the Federal Procurement Regulations, should be
cited as "Msection 1-1,007-3 of this chapter.," When this section is referred
to formally in official documents, such as legal briefs, it should be cited
as "41 CFR 1-1,007-3," Any Section of Federal Procuremsnt Regulations may
be informally identified, for purposes of brevity, as "FPR" followed by the
section number, such as "FPR 1-1,007-3,"

1-1,008 Agency implementatione

As portions of FPR material are prescribed agencies shall publish in
the FEDERAL REGISTER implementing regulations deemed necessary for business
concerns, and others properly interested, to understand basic and significant
agency procurement policies and procedures which implement, supplement, or
deviate from the FPR, Detailed instructions of interest primarily for
internal agency guidance need not be published, Implementing regulations shall
be prepared to conform with FPR style and arrangement.
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1-1,009 Deviation,.
1-1,009-1 Description,

As used in these Regulations, the term "deviation™ includes any of the
following actions:

(a) When a prescribed contract clause is set forth verbatim, use of
a contract clause covering the same subject matter which varies from that
get forthe

(b) When a standard or other form is prescribed, use of any other
form for the same purposes

(¢) Alteration of a prescribed standard or other form, except as may
be authorized in the Regulations.

(d) The imposition of lesser or, where the regulation expressly pro-
hibits, greater limitations than are imposed upon the use of a contract
clause, form, procedure, type of contract, or upon any other procurement
action, including but not limited to, the making or amendment of a contract,
or actions taken in connectlon with the solicitation of bids or proposals,
award, administration, or settlement of déontracts.

(e) When a policy or procedure is prescribed, use of any inconsistent
policy or precedure,

1-1,009-2 Proceduree

In the interest of establishing and maintaining uniformity to the
greatest extent feasible, deviations from the Federal Procurement Regu-
lations shall be kept to a minimum and controlled as follows:

(a) The head of each agency exercising procurement authority shall
prescribe a formal procedure for the control of deviations within the
agencye A copy of the procedure shall be furnished to the General Services
Administration.

(b) In individual cases, deviations may be authorized by the head of
the agency or the officers designated by him for this purpose, in accordance
with procedures established by the agency. In each instance the file shall
disclose the nature of the deviation and the reasons for such special action.

(c) Deviations in classes of cases shall be considered on an expedited
basis jointly by the agency desiring the deviation and the General Services
Administration unless, in the considered judgment of the agency and with


http:turnished.to

due regard to the objective of uniformity, circumstances preclude such
joint effort, In such case, GSA will be notified of the deviation.

(d) Except as otherwlse authorigzed, when any deviation in a contract
form provision is authoriged, physical change may not be made in the printed
form but shall be made by appropriate provision in the schedule, specifi-
cations, or continuation sheet, as provided in ggency procedures.



, ) TABD
- ) PSC 20/11/6)

ASPR COMMITTEE
CASE 61-111
CASE 61-19
EXCERPTS FROM GSA- GENERAL REGULATIONS ND. 13, REVISED;
DATED 29 JANUARY 1959

GENERAL SERVICES ADMINISTRATION
Qashiagton 8, 0. C.

Jartiary 29, (59

GENERAL REGULATION NO. 13}, Revised
TO: Meads of Federal Agencies

SUBJECT: Standard Forn s for Construction Contraects

J. General. This revised regulation prescribes standard forims for corgtruc -

tion contracts. The principal purpose 18 to prescrihe the <inall amonunt

construction contract formsa. A changse in Standard Forrr J3A 1o proscortd

v el

Standard Form 21 1s changed only to conform the small hisiness representa-

tion to the definition promulgated by the Small Business Admamstration for
the construction industry (23 F, R, 3099). No changes ar« riade 1o Standard

Fl‘)rms 3‘), 24 r’, .1!1(‘5 23,

2. Definitions. The terms used in thie regulation shall have the meaniy given

them in the Federal Property and Admimstrative Service . Aot of 994
(Public Law 152, 8ist Congress), aa amended.

3. Promulgation of Forms. Pursuant to the Federal Propeoty and Adanast:

tive Services Act of 1949, as amended, the following standara formy,
copies of which are attached, are prescribed:

Form
No. Title Date
19 Invitation, Bid, and Award (Canatruction,

Alteration, or Repair) Jenuary 1959

i =
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19A Iabor Standards Provisions — Applicable to

Contracts in Exceéss of $2,000 January 1959
20 Invitation for Bids (Gonstruction Contract ) March 1953
21 Bid Form (Construction Contract) January 1959
22 Instructions to Bidders (Construction Gontnct) March 1953
23 Construction Contract ] March 1953
230 Gemeral Provisions (Construction Contract) March 1953

Mandatory Use of Forms. The use by Federal agencies of the above forms

is mandatory for fixed price contracts, entered into pursuant to formal ad-
vertising, for construction, alteration, or repair of public buildings or
works, except for: contracts for the construction, alteration, or repair of
vessels; contracts for construction, alteration, or repair work in foreign
oomtriea- and as otherwise provided by regulation of the General Services
Adminiat.ra.tion. * 3t 3

Optional Use of Forms. Use of the forms prescribed im this regulation for
negotiated contracts is optional, However, in tfis interest of uniformity,
it is recommended that these forms be used (within the areas outlined in
section 4 above) for contracts entered into on the basis of competitive bids
but which are termed negotiated contracts because the requirements of
formal advertising are not fully met, When used for negotiated comtracts,
the forms may be adapted as required by agency procedures (e. g., the
requirement that bids be Msealed! and "publicly opened" may be lined out

or obliterated, and language may be added to indicate that the centract is
negotiated), !

(Paragraph 6 Omitted)

Terms, Conditions, and Provisions

a, Additional Terms, Conditions, and Provisions., Additional terms,
eonditions, and provisions considered by any agency to be essential

- to 1its contractual relationships and not inconsistent with those con-
tained in the forms prescribed in this regulation may be incorporated
in inyitations for bids in which these forms are used by so providing
in ‘addenda to the forms, in the "Alterations" paragraph of Standard
Form 23, in the scheduls or in the specifications, as may be appro-
priate in accordance with agency implementing instructions. Each
executive agency shall periodically review such additional terms,
eonditions, and provisions which are in common use in such agency
with a view to standardization of those in general use and elimina-
tion of unnecessary additions, and shall, from time to tims, forward
to the Administrator of General Services such additional terms, con—
ditions, and provisions as are considered desirable for inclusion in
the standard forms.
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be Inconsistent Terms, Conditions, and Provisions, In the interest of
establishing and maintaining uniformity in Government comtracts to
the greatest extent feasible, deviations from standard forms pre-
scribed in this regulation shall be kept to a minimum, Deviations
may be authorised in individual cases by the head of an exscutive
agency (including for this purpose any military department) or the
officials designated by him for this purpese, in accordance with pro-
cedures established by each agency., Consideration of a deviation in
classes of cases shall be a joint effort between the agency desiring
the deviation and the General Services Administration unless, in the
considered judgment of the agency, and with due regard to objectives
of uniformity, circumstances preclude such joint effort, * * *

(Paragraphs 8 through 12 omitted)

13, Effective Date, This revision shall become effective June 1, 1959,

Standard Ferm 23A March 1953 edition was attached to the above Revised
Regulation (1959) and contained the identical patent indemmity clause
found 1(? the original GSA - Generel Regulation No, 13 (1953) inéluded
in Tab ¥, ;



TAB E
PSC 20/11/61
ASPR COMMTTTER

CASE 61-111
CASE 61-19

PATENT INDEMNITY CLAUSE USED SINCE 1959 IN AIR FORCE CONTRACTS FOR THE
CONSTRUCTION OF CAPEHART-RAINS HOUSING (P.Ls 345 - 84TH CONGRESS, AS AMENDED)

(a) If the amount of this contract is in excess of $5,000, the eligible
builder shall indemnify the Government and its officers, agents, and employees
and the mortgagor-builder against liability, including costs, for infringement
of any United States letters patent (except lstters patents issued upon an
application which is now or may hereafter be kept secret or otherwise withheld
from issue by order of the Government of the United 3tates) arising out of
the manufacture or delivery of supplies or out of construction, alteration,
modification, or repair of real property (hereinafter referred to as
"construction work™) under this Housing Contract, or out of the use or
disposal by or for the account of the Department of such supplies or con-
struction works, The foregoing indemnity shall not apply unless the eligible
builder shall have been informed as soon as practicable by the Department of
the suilt or action alleging such infringement, and shall have been given such
opportunity as is afforded by applicable laws, rules, or regulations to
participatein the defense thereof; and further, such indemnity shall pot
apply if: (i) the infringement results from compliance with specific written



instructions of the Contracting Officer directing a change in the supplies
to be delivered or in the matorials or equipment to be used, or directing

a manner of performance of the contract not normally used by the eligible
builder; or (ii) the infringement results from the addition to, or change in,
the supplies furnished or construction work performed, which addition or
change was made subsequent to delivery or performance by the eligible builder;
or (iii) the claimed infringement is settled without the consent of the
eligible builder, unless required by final decree of a court of compstent
Jurisdiction,
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OFFICE OF THE ASSISTANT SBCRBTARY OF DEFENSE

4 30 June 1961

T0: Colonel W /

Thank you very much for your reassurance
Tursday that the decision to require inspection

systems for comstruction in ASPR had been

L‘
J. 50

S Director for
Quality Control and
Reliability

sustained.

A 8407
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MEMORANDUM TO THE CHAIRMAN OF THE ASPR COMMITTEE

SUBJECT: Report of the Chalrman of the Subcommittee for Construction
Contract Clauses, Case 61-19

A copy of the Subcommittee Case 61-19 report discloses that the
subcommittee apparently has recommended the deletion of the clause for
"Construction Inspection System" which would appear at 7-602.10 in ASPR.
This recommendation for deletion is contrary to the disposition desig-
nated by Captain Maloy, Chairman of the ASPR @&€ommittee, on 18 No-
vember 1960 when final disposition of ASPR Case 60-66 "Inspection and
Acceptance in Construction Contracts' was directed. At that time after
consultation with the General Service Administration, it was decided
that the inspection system requirement would be a part of ASPR even
though it would not be a requirement of the Federal Procurement Regu-
lation.

Previous to the GSA meeting on 21 September when the ASPR Com-
mittee considered the Case 60-66 Subcommittee report and & minority
report from the Subcommittee, there was a unanimous decision to accept
the minority report which called for an inspection system clause and
later the editing committee was instructed to revise proposed wording
so that en "Inspection System" was required.

In view of these circumstances the Quality Control and Reliebility
Division, cannot concur with the Case 61-19 Subcommittee report of
19 June 1961 and recommends action by the ASPR Committee to initiate
the ASPR requirement for an inspection system clause as previously
directed by the ASPR Committee.

et

' RICHARD P.

Quality Control and Reliebility
Division
P Office of Production Policy
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OFFICE OF THE ASSISTANT SECRETARY OF DEFENSE ; / /
WASHINGTON 25, D. C. = ?

INSTALLATIONS AND LOGISTICS April 3, 1961

MEMORANDUM FOR CAPTAIN MALLOY

Today I had a meeting with Jim Nash, John Kooken,
George Markey and Herb Gallup on the proposed GSA Disputes Clause
to be put in Standard Form 23A., All present agreed that the pro-
posed language had no basic difference in meaning from our present
language, but that it was extremely confusing and might lead to the
conclusion that a change was intended., It was felt by the Army and
the Air Force that no useful purpose would be served by making a
high level argument out of this problem since we would inevitably
lose., The Navy felt that as a matter of strategy one more pitch
should be made to get the GSA to stay with our existing language,
Subsequently, I discussed this with Nash and Stempler. They agreed
that we could not win and that under no circumstances should this
problem be served beyond Tom Morris - if we go that far,

I concluded that the best way to handle the matter was to
discuss it with Charlie Gasque in a completely frank manner, This
I have done.

I told him that we thought that the proposed substitute
language was very inartistic, completely confusing as to meaning and,
hence, far less to be preferred than our existing clause, I strongly
urged him to stand up to the GAO and support our existing clause. I
told him, however, that if he was unable to do so for any reason we
would not make an issue of this matter at a higher level,

He agreed that the language was not satisfactory but has con-
cluded, largely because of the strong position taken by his General
Counsel, that he cannot buck the GAO at this time. He is aware of the
fact that that the same issue will arise subsequently with respect to
Standard Form 32 and hopes to be able to take a more positive position
at that time., Under the circumstances I have signed off on this clause
with him., ]

A &
' [

J

GRAEME C, BANNERMAN
Attachment
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Disputes Clause C

3-31-61

Mr. Steger:

I have told George Markey that I think we should oppose
this on the basis that the change would only confuse the issue,

I appreciate that it is difficult to argue against the use
of statutory language as a compromise. If this proposal had
been made in 1954 when the Wunderlich statute was enacted,
I might have been disposed to go along. But to change our
clause now can only give the impression that a substantive
change is intended - a result which we do not intend - but GAO
no doubt does intend. Hence the cha_;g;.m—is time would
muddy the waters so that no one could say with assurance
what the clause means.
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~TO: Colonel W _ Cﬁ/
Thank you very much for your reassurance

Tbhursday that the decision_to require inspection

systems for construction in ASPR had been
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Quality Control and
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MEMORANDUM TO THE CHATRMAN OF THE ASPR COMMITTEE

SUBJECT: Report of the Chairmen of the Subcommittee for Construction
Contract Clauses, Case 61-19

A copy of the Subcommittee Case 61-19 report discloses that the
subcommittee apparently has recommended the deletion of the clause for
"Oonstruction Inspection System" which would appear at 7-602.10 in ASPR.
This recommendation for deletion is contrary to the disposition desig-
nated by Captain Maloy, Chairmen of the ASPR &eb€ommittee, on 18 No-
vember 1960 when final disposition of ASPR Case 60-66 "Inspection and
Acceptance in Construction Contracts” was directed. At that time after
consultation with the General Service Administretion, it was decided
that the Inspection system requirement would be a part of ASFR even
though it would not be a requirement of the Federal Procurement Regu-
lation.

Previous to the GSA meeting on 21 September when the ASPR Com-
mittee considered the Case 60-66 Subcommittee report and a minority
report from the Subcommittee, there was a unanimous decision to accept
the minority report which called for an inspection system clause and
later the editing committee was instructed to revise proposed wording
so that an "Inspection System" was required.

In view of these circumstances the Quality Control and Reliability
Division, cannot coneur with the Case 61-19 Subcommittee report of
19 June 1961 and recommends action by the ASPR Committee to initiate
the ASPR requirement for an inspection system clause as previously
directed by the ASPR Committee.

féizzz:£;"‘(ﬁ ¢

RICHARD P.

Quality Control and Reliability
Division
I Office of Production Policy
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Disputes Clause C

3-31-61

Mr, Steger:

I have told George Markey that I think we should oppose
this on the basis that the change would only confuse the issue.

I appreciate that it is difficult to argue against the use
of statutory language as a compromise., If this proposal had
been made in 1954 when the Wunderlich statute was enacted,
I might have been disposed to go along. But to change our
clause now can only give the impression that a substantive
change is intended - a result which we do not intend - but GAO
no doubt does intend. Hence the change at this time would
muddy the waters so that no one could say with assurance
what the clause means.



OFFICE OF THE ASSISTANT SECRETARY OF DEFENSE é/ /
WASHINGTON 25, D. C. S 7

INSTALLATIONS AND LOGISTICS April 3, 19 61

MEMORANDUM FOR CAPTAIN MALLOY

Today I had a meeting with Jim Nash, John Kooken,
George Markey and Herb Gallup on the proposed GSA Disputes Clause
to be put in Standard Form 23A, All present agreed that the pro-
posed language had no basic difference in meaning from our present
language, but that it was extremely confusing and might lead to the
conclusion that a change was intended. It was felt by the Army and
the Air Force that no useful purpose would be served by making a
high level argument out of this problem since we would inevitably
lose, The Navy felt that as a matter of strategy one more pitch
should be made to get the GSA to stay with our existing language.
Subsequently, I discussed this with Nash and Stempler, They agreed
that we could not win and that under no circumstances should this
problem be served beyond Tom Morris - if we go that far,

I concluded that the best way to handle the matter was to
discuss it with Charlie Gasque in a completely frank manner, This
I have done.

I told him that we thought that the proposed substitute
language was very inartistic, completely confusing as to meaning and,
hence, far less to be preferred than our existing clause., I strongly
urged him to stand up to the GAO and support our existing clause, I
told him, however, that if he was unable to do so for any reason we
would not make an issue of this matter at a higher level.

He agreed that the language was not satisfactory but has con-
cluded, largely because of the strong position taken by his General
Counsel, that he cannot buck the GAO at this time. He is aware of the
fact that that the same issue will arise subsequently with respect to
Standard Form 32 and hopes to be able to take a more positive position
at that time. Under the circumstances I have signed off on this clause
with him.

!
|

GRAEME C. BANNERMAN
Attachment



1-1,007 Arrangement,
1-1,007-1 General plan,

The general plan, numbering system, and nomenclature used in the Federal
Procurement Regulations conform with Federal Reglister standards approved for
the FPR.

1-1,007-2 Numberinge

The numbering system permits identification of every unit. The first
digit represents the chapter number allocated to each agency, followed by
a dashe This is followed by the part number which may be one or more digits
followed by a decimal point, The numbers after the decimal point represent,
respectively, the subpart, section (in two digits), and, after the dash,
subsection, paragraph, subparagraph, and further inferior divisions, For
example, this division is called "section 1-1,007-2," in which the first digit
denotes the chapter, the secend the part, the third the subpart, the fourth
and fifth the section, and the sixth the subsection.

1-1.007-3 Citation,

Federal Procurement Regulations will be cited in accordance with
Federal Register standards approved for the FPRs Thus, this section, when
referred to in divisions of the Federal Procurement Regulations, should be
cited as ''section 1-1,007-3 of this chapters." When this section is referred
to formally in official documents, such as legal briefs, 1t should be cited
as ™41 CFR 1-1,007-3." Any Section of Federal Procurement Regulations may
be informally identified, for purposes of brevity, as "FPR" followed by the
asection number, such as "FFR 1-1,007-3."

1-1,008 Agency implementation.

As portions of FPR material are prescribed agencies shall publish in
the FEDERAL REGISTER implementing regulations deemed necessary for business
concerns, and others properly interested, to understand basic and significant
agency procurement policies and procedures which implement, supplement, or
deviate from the FPR, Detalled instructions of interest primarily for
internal agency guidance need not be published, Implememnting regulations shall
be prepared to conform with FPR style and arrangement,

L
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1-1,009 Deviatione.
1-1,009-1 Description.

As used in these Regulations, the term "deviation' includes any of the
following actionss

(a) When a prescribed contract clause is set forth verbatim, use of
a contract clause covering the same subject matter which varies from that
set forth,

(b) When a standard or other form is prescribed, use of any other
form for the same purpose,

(¢) Alteration of a prescribed standard or other form, except as may
be authoriged in the Regulations,.

(d) The imposition of lesser or, where the regulation expressly pro-
hibits, greater limitations than are imposed upon the use of a contract
clause, form, procedure, type of contract, or upon any other procurement
action, including but not limited to, the making or amendment of a contract,
or actions taken in connection with the solicitation of bids or proposals,
award, administration, or settlement of ¢ontracts.

(e) When a policy or procedure is prescribed, use of any ineonsistent
policy or procedure.

1-1,009-2 Procedure,

In the interest of establishing and maintaining uniformity to the
greatest extent feasible, deviations from the Federal Procurement Regu-
lations shall be kept to a minimum and controlled as follows:

(a) The head of each agency exereising procurement autherity shall
prescribe a formal procedure for the control of deviations within the
agencys A copy of the procedure shall be furnished to the General Services
Administration,

(b) In individual cases, deviations may be authorized by the head of
the agency or the offlcers designated by him for this purpose, in accordance
with procedures established by the agency. In each instance the file shall
disclose the nature of the deviation and the reasons for such special action.

(¢) Deviations in classes of cases shall be considered on an expedited
basis jointly by the agency desiring the deviation and the General Services
Administration unless, in the considered judgment of the agency and with



due regard to the objective of wniformity, circumstances preclude such
joint effort, In such case, GSA will be notified of the deviation.

(d) Except as otherwise authorized, when any deviation in a contract
form provision is authoriged, physical change may not be made in the printed
form but shall be made by appropriate provision in the schedule, specifi-
cations, or continuation sheet, as provided in §gency procedures,



P . TAB C
PSC 20/11/61

ASPR COMMITTEE

CASE 61-111
CASE 61-19

EXCERPTS FROM GSA- GENERAL REGUIATIONS NO. 13,
DATED 19 MARCH 1953

GENFERAL SERVICES ADMINISTRATION
Washington 25, D, C,

March t%, 1053
GENERAL "EGULATION NO, 1}

TO: Heids of Federal Apgencies

A

SUBTFCT: Landard Forms for Conztruction Contracts

[. Generval, This Regulation, developed cooperatively by the General
Services Administration, othei civilian agencies, and the Department
nf Defense, prescribes reviged standard forms for conatruction con -

tracts,

2. Definitions. The terms used in this Regulatton shall have the meaning

given them in the Federal Property and Administrative Servicr:s Act
of 1949 (Public buw 152, 218t Congress), as amended,

3. Promulgation of Forms., Pursuant to the Federal Property and Ad-
ministrative Services Act of 1949 (Public Law 152, Blst Congress),
29 amended, the following standaxd forms, copies of which are attached,
are prescribed:

Standard Form 20, Invitation for Bids (Construction Contract)
Standard Form 21, Bid Form (Construction Contract)

Standard Form 22, Instructiona to Bidders (Conatruction Contract)
Standard Fortn 23, Consgtruction Contract

Standard Forin 23a, General Provisions (Censtruction Contract)



L, Mandatory Use of Ferms. The use by Federal agencies of the above
forms is mandatory except for (a) negotiated comtracts; (b) contracts
not exceeding $2000; (c) contracts for the construction, alteration,
and repair of vesselsy (d) comtracts for construction, alteration, and
repair work in foreign countries; and {e) as otherwise provided by
regulations of the General Services Administration,

50 Terms, Conditiong, and Provisions.

a, Additiomal Terms, Conditions and Provisions, Additional terms,
conditions and provisions considered by any agency to be essential
to its contractusl relationships and not inconsistent with those con-
tained in the forms may be incorporated in invitations in which
these forms are used by so providing in addenda to the forms, in
the "Alterations' paragraph of Standard Form 23, or in the speci-
fications, as msy be appropriate, Each Federal agency shall
periodically review such additional terms, conditions and pro-
visions which are in common use in such agency with a view to
standardization of those in general use and elimination of un-
necessary additions, and shall, from time to time, forward to
the Administrator of General Services such additional terms,
conditions and provisions as are considered desirable for in-
clusion in the standard forms.

be Inconsistent Terms, Conditions and Prowisions, Terms, con-
ditions and provisions which are inconsistent with those of the
foregoing forms may not be used unless authorized by the head
of the Faderal agency (including for this purpose any Military
Department ) or the officer designated by him for this purpose,
Authority to use inconsistent terms, conditions and provisions
should be granted only after full consideration of the interests
of uniformity, & copy of each such approval for use of incon-
sistent terms, conditions and provisions in a class of cases
shall be forwarded teo the Administrator of General Services,

Changss should not be made in the forms themselves, but should
be made by so providing in addenda to the forms, in the "Alter-
ations" peragraph of Standard Form 23, or in the specifications,
as may be appropriate.

c. Changes in Clause 5(c¢) of Standard Form 232, During periods
of national amergency, Federal agenciez miy, with the prior
approval of the Administrater of Gemeral Services, amend Clause
5(e} of Standard Form 23A by deleting the word *unforseeable"
and inserting after the word "“causes," where it first appears in
the first sentence, the phrase "other than normal weather, %,

n



6. Forms Superseded, The existing standard forms listed below are
superseded and shall not be used after the effective date of this
Regulation:

Standard Form 20, Invitation for Bids (Construction Contract),
approved by the President, November 19, 1926,

Standard Form 21, Bid (Construction Contraet), approved by
the Secretary of the Treasury, April 5, 1937.

Standard Form 22, Instructions to Bldders, approved by the
Acting Secretary of the Treasury, July 13, 1939,

Standard Form 23, Construction Contract, approved by the
Secretary of the Treasury, April 3, 1942.

A1l agency forms used for the purpose for which the Standard Forms
herein are prescribed are superseded and shall not be used after the
effective date of this Regulation.

(Paragraph 7 omitted)

8o Deviationse No deviation from the use of the forms prescribed by
this Regulation or from the format of such forms is permissible with-
out prior approval of the Administrator of General Services.

(Paragraphs 9 and 10 omitted) ,

11, Effective Date., The provisions of this Regulation shall become
effective on June 19, 1953.

RUSSELL FORBES
Acting Administrator ¥

ATTACHMENT - Par, 13, SF 23-A



Standard Form 23A, March 1953, attached to the above GSA - General
Regulatioq No. 13 contained the following patent indemnity clause:

13. Patent Indemnity

Except as othervise provided, the Contractor agrees to
indemnify the Govermment and its officers, agents and em-
ployees againat liability, including costs and expenses, for
infringement upon any letters Patent of the United States
(except letters Patent 1ssued upon an application which is
nov or may hereafter be, for reasons of national security,
ordered by the Govermsent to be kept secret or otherwise
withheld from issue) arising out of the performance of this
contract or out of the use or disposal by or for the account
of the Govermment of supplies furnished or construction work
performed hereunder.

ATTACRMENT
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TABD
P3C 20/11/61

ASPR COMMITTEE
CASE 61-111
CASE 61-19
EXCERPTS FROM GSA- GENERAL REGULATIONS ND. 13, REVISED}
DATED 29 JANUARY 1959

GENERAL SERVICES ADMINISTRATION
Qashington 75, D. C.

Yavrrary 29, |95

GENERAL, REGULATION NO. 13, Revised

Heads of Fedoral Agencies

SUBJECT: Standard Forns for Construction Contrect s

General, This revised regulation prescribes standard forims tor conatruc -
tion contracts. The princ ipal purpose is to prescribe the cmall amonunt
congtruction contract formsa, A change in Standard Forre J3A 1s proscribacd,
Standard Form 21 1= changed ornly to conform the small b -ipezs repregrna-
tion to the defimtion promulgated by the Smai! Business Adrramistrauen for
the construction industry (23 F. R, 3099). No changes arc riade 11 Standard
Forms 20, 22, and 23.

Definitions. The terms used in thia regulation shall have the meaniig piven
them in the Federal Property and Adinimstrative Service . Act of 14gn
(Public Law 152, 8ist Congress), as amended.

Promulgation of Forins. Pursuant to the Federal Propeaty and Adieninstoa-
tive Services Act of 1949, as amended, the following standuara forms,
copies of which are attached, are prescribed:

Form
No. Title Phann
19 Invitation, Bid, and Award (Canatruetion,

Alteration, or Repair) Jenuary 1959



Le

e

Te

194 labor Standards Provisions -- Applicable to

Contracts in Excess of $2,000 January 1959
20 Invitation for Bids (Construction Contraet ) March 1953
21 Bid Form (Construction Contract) January 1959
22  Instructions to Bidders (Construction Gontmct) Mareh 1953
23 Construction Contract March 1953
234 Gemeral Provisions (Construction Contrect) March 1953

Mapdatory Use of Forms. The use by Federal agencies of the above forms

is mandatory for fixed price contracts, entered into pursuant to formal ad-
vertising, for censtruction, alteration, or repair of public buildings or
works, except for: contracts for the construction, alteration, or respair of
vessels; contracts for construction, alteration, or repair work in foreign
countries; and as otherwise provided by regulation of the General Services
Administration, * * *

Optional Use of Forms. Use of the forms prescribed in thls regulatien for
negotiated contracts is optional, However, in tfie interest of uniformity,
1t is recommended that these forms be used (ﬂttdn the areas outlined in
section 4 above) for contracts entered into on the basis of compstitive bids
but which are termed negotiated contracts because the requirements of
formal advertising are not fully met, When used for negotiated contracts,
the forms may be adapted as required by agency procedures (e. g., the

t that bids be "sealed! and "publicly opened™ may be lined out
or obliterated, and language may be added to indicate that the contract 1is
negotnted). :

(Paragraph 6 Omitted)

Terms, Conditions, and Provisions

a, Additional Terms, Conditions, and Provisions, Additional terms,
conditions, and provisions considered by any agency to be essential

to its contractual relationships and not inconsistent with those con-
tained in the forms prescribed in this regulation may be incorporated
in invitations for bids in which these forms are used by so providing
-in ‘addenda to the forms, in the "Alterations" paragraph of Standard
Form 23, in the sohedule or in the specifications, as may be appro-
priate in accordance with agency implementing mtractiona. Each
executive agency shall periodically review such additional terms,
eonditions, and provisions which are in common use in such agency
with a view to standardization of those in general use and elimina-
tion of unnecessary additions, and shall, from tims to time, forward
to the Administrator of General Services such additional terms, con-
ditions, and provisions as are considered desirable for inclusioen in
the standard forms,
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b, Inconsistent Terms, Conditions, and Provisions, In the interest of
establishing and maintaining wniformity in Government contracts to
the greatest extent feasible, deviations from standard forms pre-
scribed in this regulation shall be kept to a minimum, Deviations
may be authorized in individual cases by the head of an exscutive
agenoy (including for this purpose any military department) or the
officials designated by him for this purpose, in accordance with pro-
cedures established by each agency. Consideration of a deviation in
classes of cases shall be a joint effort between the agency desiring
the deviation and the General Services Administration unless, in the
considered judgment of the agency, and with due regard te objectives
of uniformity, circumstances preclude such joint effort, * * *

(Paragraphs 8 through 12 omitted)

13, Effective Date, Thls revision shall become effective June 1, 1959.

Standaxd Form 23A March 1953 edition was attached to the above Revised
Regulation (1959) and contained the identical patent indemnity clause
found 1‘? the original GSA - General Regulation No, 13 (1953) includ
in TabC, .
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TAB E
PSC 20/11/61
ASPR COMUITTEE

CASE 61-111
CASE 61-19

PATENT INDEMNITY CLAUSE USED SINCE 1959 IN AIR FORCE CONTRACTS FOR THE
CONSTRUCTION OF CAPEHART-RATNS HOUSING (P.L. 345 - 84TH CONGRESS, AS AMENDED)

(a) If the amount of this contract is in excess of $5,000, the eligible
builder shall indemnify the Govermment and its officers, agents, and employees
and the mortgagor-builder against liability, including costs, for infringement
of any United States letters patent (except letters patents issued upon an
application which is now or may hereafter be kept secret or otherwise withheld
from issue by order of the Government of the United 3tates) arising out of
the manufacture or delivery of supplies or out of construction, alteration,
modification, or repair of real property (hereinafter referred to as
“construction work™) under this Housing Contract, or out of the use or
disposal by or for the account of the Department of such supplies or con-
struction work. The foregoing indemnity shall not apply unleas the eligible
bullder shall have been informed as goon as practicable by the Department of
the suit or action alleging such infringement, and shall have been glven such
opportunity as is afforded by applicable laws, rules, or regulations to

participatein the defense thereof; and further, such indemnity shall pot
apply if: (1) the infringement results from compliance with specific written



instructions of the Contracting Officer directing a change in the supplies
to be delivered or in the materials or equipment to be used, or directing

a manner of performance of the contract not normally used by the eligible
builder; or (i1i) the infringement results from the addition to, or change in,
the supplies furnished or construction work performed, which addition or
change was made subsequent to delivery or performance by the eligible builder;
or (ii1) the claimed infringement is settled without the consent of the

eligible bullder, unless required by final decree of a court of competent
Jurisdiction,
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DIFFERENT PROVISIONS IN ASPR AND' FFR CLAUSES

The patent indemnity clause of SF 23A contains none of the following
exceptions recited in both the clauses of ASPR 9-103,1 and 9-103,2:

"The foregoing indemity shall not apply unless the
Contractor shall have been informed as soon as practicable
by the Govermment of the suit or action alleging such infringe-
ment, and shall have been given such opportunity as is afforded
by applicable laws, rules, or regulations to participate in the
defense thereof; and further, such indemnity shall not apply if:
(1) the infringement results from compliance with specific
written instructions of the Contracting Officer directing a change
in the supplies to be delivered or in the materials or equipment
to be used, or directing a manner of performance of the contract
not normally used by the Contractor; or (ii) the infringement
results from addition to, or change in, such supplies or com-
ponents furnished or construction work performed which addition
or change was made subsequent to delivery or performance by the
Contractor; or (iii) the claimed infringement is settled without
the consent of the Contractor, unless required by final decres
of a court of competent jurisdiction,m

Nor, of course, does the clause of SF 23A limit its application to con-
struction work which is of a "standard commercial" nature as does the
clause of ASPR 9-103,2.

- The oplnion has been expresased on more than one oceaslon that the
above exceptiens of the clauses of ASPR 9-103,1 and 9-103,2 would be
implied even if not expressly reciteds If so, the argument 1s made that
the ASPR predetermined indemmity clause is the legal equivalent of clause 13
of SF 23As The PSC agrees that, except for some doubt regarding the wordss
"or directing a manner of performance of the contract not normally used
by the Contractor®, this is probebly true., But to a Contractor the ASPR
clause is very apt to appear less demanding than that of SF 23A., He may

well derive considerable reassurance from the recited exceptions,
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And if the foregoing exceptions in the clauses of 9-103.1 and 9-103,2
would be implied even though not recited, what is to be gained by their
omisgion, except the reduction of & few words? The Government may In fact
incur a disadvantage by such omlssion, As a practical matter, although
it would be difficult to establish or disprove, the Government may pay more
for the SF 23A clause than for an ASPR clause in construection contracts
because of Contractorsfprice increments added as contingencies in view of
vhat appears to be an additienal liability under the broader patent indemnity
imposed by SF 23A.

The PSC conaide?s the langusge of the ASPR patent indemnity provisions

mores appropriate for construction contracts than that of SF 234,

DEVIATION FROM THE FPR REQUIRED?

If recommendations 1, 2 and 3 above are adopted, the question should
be resclved whether the continued application of ASPR 9-103 to construction
contracts constitutes a deviation from the Federal Procurement Regulations
as dafined in 41 CFR 1-1,009-1(a) (see Tab B), If so, deviation control
should apparently be ef:fecth in accerdance with procedures set forth in
41 CFR 1-1,009-2 (Tab B) and 41 CFR 1-16,404(b) (Tab A),

The use of patent indemmity clauses, commesrcisl status predetermined
and not predetermined, long antedates the Federal Procurement Regulations
of March 1959, Prior to that date, affective 1 December 1953, Gemeral
Regulation Nos 13 of GSA first prescribed the usé of the patent indemnity
clause which now appears in SF 23A (Tab'C)e General Regulation No, 13
at that time rather clearly permitted the Department of Defemnse to authorize

the use of clauses inconsistent with standard GSA clauses, A subsequent



amendment to GSA Regulation Noe 13 commenced a requirement that deviations
In "classes" of cases should be a jJoint effort between the agency desiring
the deviation and the GSA unless "circumstances would preclude such joint
efforts™ Thus on 10 June 1959, the effective date of General Regulation
Noo 13, revised, (Tab D) the question appears to have been raised for the
first time whether the Depéartment of Defemse is excluded from a requirement
to use standard forms and clauses in classes of eontracts without joint
approval with GSA,

As of March 1959 the above question became more clearly raised, Section
1-1,009-1(a) of 41 CFR, effective 27 March 1959, (Tab B) describes a "deviation"
as including the situation: "When a preseribed contract clause is set
forth verbatim, use of a contract clause covering the same subject matter
which varies from that set forth," Prior use by DOD of a different patent
Indemnity clause from that in SF 23A would not appear to awold the question
whether such use after March 1959 constitutes & "deviation" as above defined,

An argument may be made that 41 CFR 1-16.404(a) (Tab A) expressly
permits the use of ASPR patent indemmity clauses in Defense Construction
contractse It states: ™Additlomal terms, conditions and provisions
considered by any agency to be essential to its contractual relationships
and not inconsistent with those contadned in the forms prescribed in
Subpart 1-1é.4 may be incorporated in the invitations for bids in which
these forms are used - ~ -," Section 1-16.401(g) prescribes SF 234,

If it be assumed that the ASPR forms of patent indemnity clauses are

"essential™ to DOD contractual relatlonships, the question is then whether


http:1Jldemi.ty

they are "inconsistent™ with the terms of SF 23A, It may be said with
considerable logic that the use of both the patent indemmity clause of

SF 23A and that of either ASFR 9-103.,1 or 9-103,2 is expressly permittgd.
The basis for this is that clause 13, Patent Indemnitf, begins: "Except
as otherwise provided - - -," Thus, the clause itself appears to recognize
that another indemnity provision which predominates may be included in
the contracts The PSC feels that the use of both the patent indemnity
clause of SF 23A and an ASPR 9-103 clause is expressly permitted under

L1 CFR 1-16.404(a)e This practice is followed in a certain class of Air
Force conmtracts for family housing construction, but whether for the above
reason or not 1s not known, Those contracts, known as '"Wherry Rehabili-
tation and Improvement Housing" contrasts, contain both the clause 13 of
SF 23A and that of ASPR 9-103.2 (Not Predetermined),

It 1s not as easy to urge that the use of an ASPR clause in place of
clause 13 of SF 23A is permitted under 41 CFR 1-16.404(a); the reason
being that only "additional terms, conditions and provisions" are expressly
permitted,

There also may be a further question as to whether the use after March
1959 of an ASPR prescribed patent indemnity clause differing from that of
SF 23A constitutes a deviation under 41 CFR, Section 1-1.009-1(b) (Tab B)
as involving the use of a different "form" from that prescribed in the
Regulation, It seems to the PSC, however, that 1f a question of a deviation

is raised at all, it would arise under Section 1-1,009-1(a).
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In view of the foregoing considerations, it is felt that the ASPR
Committee should, in the event that recommendations 1, 2 and 3 above
are adopted, determine whether or nct deviation control is necessary under

the procedures prescribed in 41 CFR, Sections 1-1,009-2 and 1-16,404(b ).

PATENT INDEMNITY CLAUSES CURRENTLY USED

In accordance with its assigmment, the PSC has ascertained from
construction elements of the Departments the patent indemity clauses currently
used in those construction contracts which utilige SF 23A, Army and Navy
construction contracts currently use the patent indemnity provision of SF 234,
The Army, prior to 20 July 1961, used the Patent Indemnity Clauss
(Predetermined) of ASPR 9-103.1 as & substitute for the Patent Indemmity
Clause of SF 23A in accordance with Paragraph 7-603, "Engineer Contracts
Instruetions', The Navy Yards and Docks has used the Patent Indemmity Clause
of SF 23A since approximately April 1961, pursuant to Navy Manual TP-AD-l,

In Air Force contracts for the construction of 'ﬂ';apeharb -~ Rains®
family type housing under Public Law 345 - 84th Congrass, as amended, a
patent indemnity clause (predetermined), substantially identical with
ASPR 9-103.1, is currently used, and has been so used since 1959, The
patent indemnity clause in these contracts differs only slightly from the
clause in ASPR 9-103,1 in that it provides that the "eligible builder®
(i.eo the contractor) shall indemnify the Governmemt and its officers,

agents, and employees and the Mortgagor-Builder {a dummy corporation).

Tab E contains the patent indemnity portion of a combined Patent Indemnity-
Notice and Assistance Authorization and Consent clause used in the above

type of Air Forece construction contracts,

11,


http:substa.ntiB.l.ly

Ancother class of Air Foree family housing constructlion camtracts are
the so-called "Wherry R&I Housing®™ contracts referred to earlier. The PSC
is advised that Section LOL(a) of the National Housing Act provides authority
to buy privately owned housing projects and to improve, rehabilitate, and
repair these housing projects which were built under FHA and remted to
military persomnel., These contracts, as stated above, comtain both the
patent indemnity clause of SF 23A and also the Patent Indemnity (Not Predster—
mined) Clause of ASPR 9-1032

Approximately 907 of Air Force construction projects (exclusive of the
famlly housing type referred to above) are not contracted by the Air Force,
but by the Corps of Engineers or by the Bureau of Yaxds amd Docks, Only
the remaining 10% of these are contracted by the Air Force for the maintenance
and repair or alteration of existing constructionse OSome of these latter
contracts, however, involve large expenditurses, It has bsen the practice to
insert the patent indemmity clause of ASFR 9-103,1 (Predetermined) in these
contracts, Nevertheless, the opinion has been expressed by a contracting officer
of the Comstruction Procurement Branch, Procurewment Division, Wright-Patterson
AFB that ASPR should permit the alternative use of the clause of ASFR 9-103.2
(Not Predetémined) in R&D type canstruction comtracts (as, for example, the
modification of, or addition to & wind tunmel, jet emgine test esll, etce)o
In these relatively few instances it seems hardly equitable or svem logical
to require patent Indemmity of the Contractor extending beyond any part of the
construction work which might be "standard commercisl®, While it is probable
that such contracts would be negotiated, rather than advertised, it seems
entirely possible that some would be formally advertiseds

12
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Since 21 November 1961, of course, (90 days after the publication date
of Revision No, 5) ASPR 16-40l.l requires the use of SF 23A in formally

advertised construetion contracts,

ASPR 16~-401.1 IS INGONSISTENT WITH ESTABLISHED POLICY OF 9-103

Admittedly, the flexible policy of ASPR Seetion IX, in contrast to the
policy of the FPR, may result in lack of uniformity in the use of patent
indemnity clauses in formally advertised construction contracts using
SF 23A. As seen above, the Air Farce has baen using the clause of ASPR 9-103.1
modified to suit MCapehart - Rains' housing contractse Both the patent
indemnity clauses of ASPR 9-103.2 and SF 23A have been used in another clags of
housing contractss In certain other construction contracts (ether than housing),
the Alr Force has been using the clause of ASPR 9-103.1, It 13 not clear how
two of the above classes of Air Force construction contracts are deemed to be
of predetermined "standard commercial' status, while another class of con-
struction contracts is considered of '"not predetermined commercial statust,
Nevertheless, for reasons stated earlier, the flexible policy of ASPR
Section IX is preferred,

The requirement of ASPR 16-401.1 (vii) to use SF 23A presents & problem:
how to justify a different policy with regard to the scope of the patent
indemmity clauses 1n construction contracts from that of the clauses used
in supply contracts? The PSC can see no logical basis for distinetion. The
basic criterion as expressed in ASPR Section IX governing the use and scope

of the patent indemmity provision is and should remain whether the Contractar?ts
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product is "standard commercial", and substantially without regard to
whether that product is supplies or construction,

Since the PSC was requested to consider this subject in its most
basic aspect, some thought was given to whether a patent indemity provision
should be required at all in construction contracts. The clause does not
appear to cause much concern to contractors, at present, but questions of
patent infringement do arise occasionally in connection with construction
worke Recently, litigation has been filed or threatened regarding spherical
structures, "blast fences™ for jet noise deflection, acoustic test cells for
jet engines, and runway lighting installations, to cite a few examples, No
cogent reasons could be advanced for eliminating the clause from construction
contracts without also eliminating the clause from supply contractse, The
theory of ASPR's policy in Section IX regarding patent indemmity in ad-
vertised contracts has already been explaineds, The clause should not be

abolished in either class of contracts,


http:elim1nat1..ng
http:oecaeional.ly

TAB A
PSC 20/11/61

ASPR COMMITTEE

CASE 61-111
CASE 61-19

EXCERPTS FROM 41-CFR 1-16,40L

+# * #*
1-16.,404 Terms, conditions, and provisions.

(a) Additional terms, conditions, and provisions considered by any
agency to be essential to its contractual relationships and not inconsistent
with those contained in the forms prescribed in this Subpart 1-16.4 may be
incorporated in invitations for bids in which these forms are used by =o
providing in addenda to the forms, in the Alterations paragraph of Standard
Form 23, in the schedule, or in the specifications, as appropriate, in
accordance with agency implementing instructions, Each executive agency
shall review periodically such additional terms, conditions, and provisiens
which are in common use in such agency with a view to standardization of
those in general use and elimination of unnecessary additions, and shall,
from time to time , forward to the Administrator of General Services such
additional terms, comditions, and provisions as are considered desirable
for inclusion in the standard forms.

(b) In the interest of establishing and maintaining wniformity in
Govermment contracts to the greatest extent feasible, deviations from
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the forms prescribed in this Subpart 1-16.4 shall be kept to & minimum,
Deviations may be authoriged in accordance with Section 1-1,009 of this
chapter, When a deviation is authorized, changes shall be made in addmda
to the forms, in the Alterations paragraph of Standard Form 23, in the

schedule, or in the specifications, as appropriaste, in accordance with
agency implementing instruections, % # %



TAB B
PSC 20/11/61
ASPR COMMITTEE

CASE 61-111
61-19

EXCERPTS FROM FEDERAL PROCUREMENT REGULATIONS CIRCULAR NO. 1,

DATED 27 MARCH 1953

GENERAL SERVICES ADMINISTRAT ION FPR CIRCULAR NO. 1
Washington 25, De Ce March 27, 1959

FEDERAL PROCUREMENT REGULATIONS

FPR Circulars., This is the first of a series of "FPR Circulars" which
will be used to tranamit, from time to time, new or revised Federal Procure-
ment Regulations material prescribed by the Administrator of General Services
under the Federal Property and Administrative Services Act of 1949, Each
circular will identify material transmitted (both generally and by specific
page number), summarize major additions or revisions, specify applicable
effective dates, and will include filing instructions and notes. FPR
Circulars may also contain procurement policies and procedures which are
effective for less than six months, are instituted on an experimental basis,
or require such expedited publication that their preparation in FPR form
would not then be practicable,

* * *
SUBPART 1-1,0 REGULATION SYSTEM
1-1,000 Scope of part,.

This part sets forth policies and procedures concerning: the Federal
Procurement Regulations Systemj; definition of terms used throughout this
chapter; general policies of procurement; contingent fees; debarred and
ineligible bidders; small business concernsj and reporting possible anti-
trust violations,



1-1,001 Scope of subparte

This subpart sets forth introductory information pertaining to the
Federal Procurement Regulations System; its purpose, authority, applica-
bility, issuance, arrangement, implementation, and deviation procedure,

1-1.,002 Purpose.

This subpart establishes the Federal Procurement Regulations System
for the codification and publication of uniform policies and procedures
applicable to the procurement of personal property and nonpersonal services
(including construction) by executive agencies, except as limited by the
provisions of sectionl-1,004 with respect to the Department of Defense.

The System includes regulations prescribed by the Administrator of General
Services, called the Federal Procurement Regulations (FPR), as well as
individual agency procurement regulations which implement and supplement
the FPR.

1-1,003 Authority.

The Federal Procurement Regulations System is preseribed by the
Administrator of General Services under the Federal Property and Adminis-
trative Services Act of 1949, and the FPR are developed in cooperation
with the procurement agencies and are issued by him under the Act or other
authority specially cited.

1-1,004 Applicability.

Federal Procurement Regulations apply to all Federal agencies to
the extent specified in the Federal Property and Administrative Services
Act of' 1949 or in other law., Except for standard Government forms and
clauses, Federal Specifications and Standards, and except as directed by
the President, Congress, or other authority, these Regulations are not
mandatory on the Départment of Defense, Therefore, the extent of their
implementation within the Department of Defense and participation in the
System will be determined by that Department. The Regulations apply to
procurements made within and outside the United States unless otherwise
specified,

1-1,005 Exclusions,

Certain Government-wide policles and procedures which come 'within
the scope of this chapter nevertheless may be excluded from Federal
Procurement Regulations. These exclusions include the following
categories:

(a) Subject matter which bears a security classification,

2



(b) Policy or procedure which is expected to be effective for a
period of less than six months,

(¢) Policy or procedure which is being instituted on an experimental
basis for a reasonable perilod.

1-1,006 Issuance.
1-1,006-1 Code arrangement.,

Federal Procurement Regulations are issued in the Code of Federal
Regulations as Chapter I of Title 41, Public Contractse. Succeeding
chapters of Title 41 are devoted to implementing and supplementing material
developed and issued by particular Federal agencies to govern their pro-
curement activities, as well as regulations of general application to
procurement agencies issued by other Federal regulatory agencies, such as
the Department of Labor under the Walsh-Healey Public Contracts Act.

1-1,006-2 Publication.

Federal Procurement Regulations are published (in Title 41) in the
dally issue of the FEDERAL REGISTER, in cumulated form in the Code of
Federal Regulations, and in separate loose-leaf volume form.

1-1,006-3 Copies.

Copies of Federal Procurement Regulations in Federal Register and
Code of Federal Regulations form may be purchased by Federal agencies and
the public, at nominal cost, from the Superintendent of Documents, Govern-
ment Printing Office, Washington 25, DsCes Copies of Federal Procurement
Regulations in loose-leaf volume form may be obtained by Federal agencies
from the General Services Administration, in a very limited quantity, and
may be purchased by the public from the Superintendent of Documents,

1-1,006-4 Coordination.

In the development of Federal Procurement Regulations, there will
be solicited the views of interested Federal agencies and, where appro-
priate and feasible, the views of interested business and professional
organizations, The Regulations will be coordinated with the Small
Business Administration to assure adequate consideration of small
business interests.



12 December 1961

MEMORANDUM FOR THE CHAIRMAN, ASPR COMMTITTEE

SUBJECT: Case 61-111, Patent Indemnity (Not Predetermined) ASPR 9-103.2;
Case 61~19 Changes in ASPR as a Result of the Issuance of the
Revised Construction Contract Forms (Continued —— 22 September 1961
ASPR Minutes)

I PROBLEM

To study further the problem presented with respect to revising the

clause set forth in 9-103.2 to conform to the ASPR Committee's action

of 19 July 1961 in deleting the reference to formally advertised con-

struction contracts from the introductory language of the clause, To

ascertain from the construction elements of the Departments what patent

indemnity clause is currently used in construction contracts which utilize

Standard Form 23A,

II RECOMMENDATIONS

1. That the ASPR Committee's actiom of 19 July 1961 deleting reference
to formally advertised construction contracts from the introductory language
of 9-103.2 be rescinded.

2 That the "Note" under ASPR 16-401,1 (vii) (Revision 5, 21 Aug 1961)
be amended to prescribe the use of the patent indemnity clause of either
ASPR 9-103.1 or 9-103,2 where appropriate, in conjunction with Standard
Form 23A.

3. That proposed ASPR Section VII, Part 6, Paragraph 7-602,16 relating
to the use of a patent indemnity clause in construction contracts be revised

to conform to the provisions of ASPR 9-103.


http:7-602.16
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Le That consideration be given and determination made as to whether
the application of ASPR 9-103 to construction contracts i1s expressly per-
mitted under Section 1-16.404(a) of the Federal Procurement Regulations
or constitutes a deviation therefrom as defined in 1-1,009-1(a) thereof,
and as such requires deviation control in accordance with procedures

set forth in Sections 1-1,009-2 and 1-16,404(b) of the above FFR (41 CFR).

IIT DISCUSSION

After further study of this problem, the PSC withdraws the recommen-
dation in its report dated 11 September 196l. That recommendation was
made merely for the purpose of having apparent consistency between the
introductory language and the clause of ASPR 9-103.2.

Nelther the scope of the patent indemnity provision of SF 23A nor
the policy of the Federal Procurement Regulations requiring its use as
part of a standard form in all formally advertised construction contracts

is in accordance with the stated policy of ASPR 9-103,

DIVERGENT POLICIES OF ASPR AND FPR REGARDING
USE OF PATENT INDEMNITY CLAUSE

With regard to policy governing the use of a patent indemmity pro-
vision, that of the FPR is rigid — making the use of its SF 23A clause
mandatory in all formally advertised construction contracts -- while that
of ASPR, Section IX is flexible, In such contracts, both the claunse of
ASPR 9-103.1 (Predetermined) amnd that of 9-103.,2 (Not Predetermined) are
sald by ASPR to be Mappropriate,'" but there is no positive requirement to

use either clause,



As for negotiated construction contracts, no patent indemnity
clause is required, but such a clause '"may be included" according to
ASPR 9-103.3. This coincides with the policy of 41 CFR 1-16.403 which
states: Mise of the form (including SF 23A) prescribed in Section 1-16,401
for negotlated (construction) contracts is optional.™

Thus, while the poﬁcies of ASPR, Section IX and the FPR coincide
as to use of a patent indemnity clause in negotiated construction contracts,
those policies diverge with respect to formally advertised construction
contractse The PSC believes that ASPR policy is correct and to be pre-
ferred to that of the FPR,

In order to evaluate and compare the policies of ASPR, Section IX
and the FPR more fully in this area it i1s appropriate to consider also
the divergence between those policies regarding the use of a patent
indemnity clause in supply contracts,

In contrast to its rigld policy of requiring a patent indemnity
clause in all formally advertised comstruction contracts, 41 CFR 1-16,1
implemented by the Procurement Handbook, GSA, Federal Supply Service,

1959, prescribes a flexible policy regarding the use of a patent indemnity

provision in supply contracts whether formally advertised or negotiated.
Page 61 of that Procurement Handbook contains instructions regarding the
use of Standard Form 32 and points out that Clause 13 of that form contains
provisions relating only te notice and assistance regarding patent infringe-

ment, 'Under some circumstances," the Handbook states: ™the contracting
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officer may feel that actual protection against asserted claims is warranted.
Either of the following two sample clauses will provide such protection:

wl, The contractor shall hold and save the Government, its
officers, agents, servants, and employees, harmless from liability
of any nature or kind, including costs and expenses, for or on account
of any patented or umpatented invention, article or appliance manu-
factured or used in the performance of this contract, including their
use by the Government,

n2, Patent Indemnity. The Contractor agrees to indemnify the
Government and its officers, agent and employees against liability
including costs and expenses, for infringement upon any Letters Patent
of the United States (except Letters Patent issued upon an application
vwhich is now or may hereafter be for reasons of national security,
ordered by the Govermment to be kept secret or otherwise withheld from
issue) arising out of the performance of this contract or out of the
use or disposal by or for the acecount of the Government of supplies
furnished hereunder, The foregoing indemnity shall not apply unless
the Contractor shall have been informed as soon as practicable by the
Government of the suit or action alleging such infringement, and shall
have been given an opportunity to present recommendations as to the
defense thereof; and further, such indemnity shall not apply in any
one of the following situations: (1) any infringement resulting from
the addition to any such supplies or other supplies not furnished by
the Contractor for the purpose of such addition; (2) any settlement
of a claim of infringement made without the consent of the Conmtractor,
unless required by final decree of a court of competent jurisdiction,*

The policy of ASPR on the other hand is rigid by comparison with that of
the FPR regarding the use of a patemt indemmity clause in formally advertised
supply contracts, Thus, the clause of 9-103.,1 "shall be included in formally
advertised contracts for supplies when it has been determined in advance
of issuing the invitation for bids that the supplies (or such supplies
apart from relatively minor modifications to be made thereto) normally
"are or have been sold or offered for sale by any supplier to the public in
the commercial open market,M

In negotiated supply contracts, ASPR 9-103.3 does not require & patent

indemnity clause, but prohibits the use of such a clause unless the supplies



are or have been sold or offered for sale by the contractor to the public
in the commercial open market,” ASPR 9-103 aisb contains the general
prohibition against the use of a patent indemnity clause in any supply
contract ™ihere the contract is for supplies which clearly are not or have
not been sold or offered for sale to the public in the commercial open
market.! Nelther of these prohibitions appear in the FPR,

From the foregoing it is seen that the policy of GSA as reflected
in the FPR is rigid with respect to the use of a patent indewmity provision
in formally advertised construction contracts, while its policy is flexible
in the case of supply contracts, By contrast, ASPR, Section IX policy
in this regard 1s flexible in the field of comstruction contracts but
contains a positive requirement and positive prohibitions with regard to
supply contracts,

ASPR, Section IX policy is more logical than that of the FPR., The
policy of Section IX, as stated above, 1s to require a patent indemmity
provision in formally advertised contracts for supplies which are "standard
commereial™ with any supplier, The theory in such cases is to place all
bidders on an equal basis, Where one bidder is a licensee under an agree-
ment requiring the payment of patent royalties, the effect of permitting
& non-licensee to bid against him without liability for patent indemnity
is to favor the non-licensee bldder and discrimina.terag&inst the licensee,
The non-licensee In such cases is protected by the Goverrmentts authori-
zation and consent and the eminent domain nature of Title 28, Section 1498,

Us Se Codes In the absence of a patent indemnity obligation he enjoys a



competitive bidding advantage equal to a percentage represented by the
royalty payment obligation on the patent licensee.

_ The situation is different in negotiated supply contracts. Here, a
patent indemnity clause may not be used under ASPR [ except as authorized
in 9-'103(1)(B) _/ unless the supplies are "standard commercial™ with the
Contractore The reason for this is that the Govermment is seeking only
the same patent indemnity that an ordinary purchaser in the commercial
open market receives from the vendor as to his standard commercial product,
When a Government Comtractor is required to furnish supplies which are not
standard commercial with him, a patent indemmity clause should not be used,

The reason ASPR deals differently with comstruetion contracts than
it does in supply contracts with regard to the requirement to use a patent
indemnity provision is believed to be the recognition that many supply
items are the same or similar to those sold commercially under circumstances
which carry a warranty of merchantability which implies a patent indemmity
obligation on the seller, whereas a parallel situation would be unusual in
the case of construction work, Most construction contracts call for the
contractor to build according to detailed plans and spec:j_fications. Naver—
tbeless, ASPR permits the use of a patent indemmity clause in construction
contractse Such a clause is, as noted earlier, "appropriate™ in formally
advertised construction contracts, The language of the clause of 9-103.2
(Not Predetermined) limits its application to construction work which
"ormally is of a type performed for the public in the commercial open
market.? Again, the PSC believes that ASPR policy regarding the use of

patent indemnity previsions is to be preferred to that of the FPR.
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STANDARD FORM 21 REFEREN -~

JANUARY 1961 EDITION ==

GENERAL SERVICES ADMINIS_YRATIION B | D F 0 R M
FED. PROC. REG. (41 CFR) 1-16.40! (CONSTRUCTION CONTRACT)

DATE OF INVITATION
Read the Instructions to Bidders (Standard Form 22)

This form to be submitted in |
NAME AND LOCATION OF PROJECT | NAME OF BIDDER ( Type or print)

~ (Date)
TO:

In compliance with the above-dated invitation for bids, the undersigned hereby proposes to perform all
work for

in strict accordance with the General Provisions (Standard Form 23-A), Labor Standards Provisions
Applicable to Contracts in Excess of $2,000 (Standard Form 19-A), specifications, schedules, drawings,
and conditions, for the following amount(s)

The undersigned agrees that, upon written acceptance of this bid, mailed or otherwise furnished within

calendar days ( calendar days unless a different period be inserted by the bidder) after the
date of opening of bids, he will within calendar days (unless a longer period is allowed) after receipt
of the prescribed forms, execute Standard Form 23, Construction Contract, and give performance and
payment bonds on Government standard forms with good and sufficient surety.

The undersigned agrees, if awarded the contract, to commence the work within
calendar days after the date of receipt of notice to proceed, and to complete the work within
calendar days after the date of receipt of notice to proceed.

21-106 . (Continue on other side)



Receipt of Amendmicnts: Tl. andersigned acknowledges receipt of thu .llowing amendments of the

invitation for bids, drawings, and/or specifications, etc. (Give number and date of each):

The bidder represents (Check appropriate boxes):

(1) That he D is, D is not, a small business concern. (For this purpose, a small business concern is a business

(2

v

concern, including its affiliates, which (a) is independently owned and operated, (b) is not dominant
in its field of operation, and (c) had average annual receipts for the preceding three fiscal years not
exceeding $5,000,000. For additional information see governing regulations of the Small Business
Administration.)

(a) That he D has, D has not, employed or retained any company or person (other than a full-time bona fide
employee working solely for the bidder) to solicit or secure this contract, and (b) that he D has, D has not, paid
or agreed to pay any company or person (other than a full-time bona fide employee working solely for the bidder)
any fee, commission, percentage or brokerage fee, contingent upon or resulting from the award of this contract;

and agrees to furnish information relating to (a) and (b) above as requested by the Contracting Officer.

(For interpretation of the representation, includind the term ‘‘bona fide employes,”’

Fedsral Regulations, Title 41, Subpart 1-1.5.)

see Code of

(3) That he operates as an D individual, D partnership, D joint venture, [:] corporation, incorporated in State of

Enclosed is bid guarantee, consisting of

in the amount of

NAME OF BIDDER (1ype or print) FULL NAME OF ALL PARTNERS (Type or print)

BUSINESS ADDRESS (Type or print)

8Y (Signature in ink, Type or print name under aignature)

TITLE {Type or print)

DIRECTIONS FOR SUBMITTING BIDS
Envelopes containing bids, guarantee, etc., must be sealed, marked, and addressed as follows:

CAUTION: Bids should not be qualified by exceptions to the bidding conditions.

Y7 U.S. GOVERNMENT PRINTING OFFICE : 1961 —O-572728
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Rl 30 March 1961
MEMORAWDUM FOR BUREAU COUNSEL

SUBJECT: Disputes Cleuse - Standard Form 23A

1. A conference was held today between representatives of the military
departments, General Services Administration, and the General Accounting Office,
to resolve the gquestion posed by the eliminetion from Standard F orm 23A
(January 1961 edition) of the words "by e court of competent jurisdiction,"
which in the 1953 edition of the form identifies who may determine that a
decision of the ASBCA has been"fraudulent, arbitrary, mmptx capricious, or
80 grossly erroneous as necessarily to imply bed faith.” After a great deal
of controversial discussion, a proposal was made by GSA to track

the words of the "Wunderlich" statute (41 U.S.C. 321), enacted in 192k,

by appropriately substituting the following provision in the Disputes
clause:

(Quote)

If this or & similar provision is adopted, the same substitution would be
included in the Disputes clause of the Standard Form 32 when it is next

revised.

2. In view of the fact that the revised Standard Form 23A has already been
published in the Federal Register, time is of the essence in resolving this
matter. It is proposed that it will be discussed at the ASPR Committee meeting
tomorrow. Accordingly, it is requested that you furnish me eny comments you
may have, by telephone if desired, before the close of business today.

(Signed)

George W. Markey, Jr.

Assistant to the General Counsel.
€/C to Chzirmen, Navy Panel ASBCA
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Subject: Disputes Clause - Stamdard Porm 23A

1. A conferemce was hald today between representatives of the military
departments, General Services Administraetion, and the Gemeral Accounmtimg
Office to resolve the question posed by the elimination from Stamdard

Form 23A (Jamuvary 1961 edition) of the words '"by a court of compateat juris-
diction"” which im the 1953 editiom of this form ideatifies who may determime
that & decision of the ASBCA has beem “freudulemnt, arbitrary, capricious,

2S5

é".!

or 80 grossly erromeous as necessarily.to imply bad faith'. After a great Eﬂi
deal of comtroversial discussiom, a proposal was made by GSA to track %
the words of the ™Wunderlich" statute (41 U.S.C. 321), emsacted im 1954, 5
by appropriately substituting the following provisiou ia the Disputes F;;

¢ lause:

2

“The decision of the Secretary, or his duly authorized represemtative,
for the determination of such appeals shall be final and comclusive.
“This provisiom shall not be pleaded im amy suit involving a question of \\
fact arising under this contract as limiting judicial review of any
such decision to cases where fraund by such officisl or his represemtativa
or Board is alleged, provided, bowevar, that any such decision shall be
final and conclusive unless the same i{s fraudulent or capricious or
arbitrary or so grossly arromsocus ms mecessarily to imply bad faith or
is not supported by substantial avidcteo iy

If this or a similar provisiom 1s .dopt.d the sama substitution would be
included in the Disputes clause of the Standard Form 32 when it 1s naxt
revised.

2, In view of tha fact that the revised Standard Form 23A has already
been published in the Federal Register, time is of the esseace in re-
solving this matter. It is proposed that it will be discussad at the
ASPR Committee Meeting towmorrgw. Accordiwmgly, it is raquested that you
furnish me any cosments you may have, by telephone if desired, before
the close of business today.

¥4
p Pt

'xﬂ{%"’:‘?’

c.otg. We m. Jr.
Assistant to the Gemeral Counsel

ce: .
Chairman, Navy Panel, ASBCA
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grossly srromecus As necassarily to imply bad faith or ia net supperted by 3

sebstantial evidance.
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23 February 1901

lepartmort of lefense Cosmesis on Usisslca from the “[ilayutes™ Clauee
in ctandard Fors 234 of Referencs to "Court of Cegpetent Jurisdletion”

1. The Disputes elaues in the presest (Hurek 1953) editvion of
Lranderc Fors £3% resds in part -

“a o o the decision of the mea: of the deparisernt eor his
culy authorised repressatatives for Us bearings of such

peals ehall, wiless celeruined Ry g cQUrt Of compstent
uvi«- ;iction to have been I'raxfulent, arbitrary, csprieloux,
GY 8¢ grosdly eITONNOuUs a3 mesurl.ly to fepdy bad falth,
ce flal and concluzive o o ¢ (emprasio sddei).

The January 1%i edition af 3tandsyd Forz 23+ would amit the words
'y e court of ecapelent Jurisdictior.” This exissien hes Leen urged

by the Genersl Ascounting Uffics.

<, Ths words "By a sourt of eompetent Jurisdiotion® shkould be
rostore Lo the 57 23s Disputeas elswwse jsmexiistely, notwithstamiing that
Lt January 1901 edition has been fully approved, CGmitting Shes oac
GO o good) 1t Bay do soxe heru,

3. The folloving point: cumetrain us %o presa for immediate
restoreticn ef the worcs 1n guastion,

westlons The aaziselcn leave: danghng pna:rivs = %e o v WHIGES
Celerwing! o o o'« letersined by wbon'! The eontraator: The haesd of
thé contrmating a,gumy The Comptroller Cenerall Awditors of the
contracting agency! » Congresssan's assistant’ There s no sound ressoc
to leave tc argussut m’ eanstrustion the lotention of tha eontractisg
parties, we should say what we asan,

b. ¢ s 00 80
1% dﬂ:eani&simunotmtmﬁw to wor 3 '
- of the fdsputes claube, thore iz mo point 4n eaking 1t. If £t
is made, it will be underatood Lo work sause charge ir the jresest
wesning af the oluuce. Indwdtbsﬁaﬁ‘.hﬂugdmnrm
calsplon wud ic view of the history of the ®Wunderld the
iliely eonstructios glven the calasion will be timt

“ 74 P s
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Lopartaent of Defenss Cosments en Cmisscion from the *Dilaputss” Clause
in standard Fore i3: of helferenee to "Court of Coapstent Jurisdiotion” (cont)

revisvicg detsrminations of queetions of fact which kave beer final,
excvept oa challenge in the eourts, under the present elmuwss. The point
bere iz peithsr to predict whether the GiAU will increase the seope of

its review rur to debats the pressnt dimsnsicns of the GAl's pover to
reviev ~ it ia slmply that contractors aay uncerstand the oxission as
foretellicg greatar GAO sctivity in reviewing and disapproving deterxdnations
under the disputes procedure. They say also understand that a departure
froe such cases as James Grabax Mg, Co., 91 Feo Supp 718 (D, Co X. D, Cal.
Se Loy 195G) is Sntanded. The result may be to impeir contraetor
confidence In the impartiality of the disputes procsdure and in fts
efficacy {n providicg timely and definite settleaents of soutruotual
digputes,

Ce LI & P f ‘ - 't

£ the Wund icL. The b.lghq anbivaient hzilhuve Mntnry of ihe
wunderlich aet iu Ui eCe 321, 322) may be cited for several mutumlly
inconsistent gpropositions., St the fairest constructisr to bs put en
it $# thet the Congreas did not inten? to affeet the GAG's jursidiction
out wuy or the otler - the legislation was intended te recoguise the
Jurisdiction which the Gil alyeady had. Since that jurisdiction wms
virtually nll, insefar as reviev of determinetions unfer the existing
disputés procodure were concsrmad, and since at the bearings Defense
& indusiry spokeesven ad vigorously protested agniast legislstive
language giving the Gil powers of review squal %0 those o be given by
the courts, it seexs that Congress did ned intend to prelong umcertsinties
by parzitting the G40 to imtrude intc the prosess of dstermining eon-
traotual disjutes.

de

. gon. p A i o WX A B4 A pidsacd (LA &
retive yecodies. Tmmuimoowrﬁa "W a eorl of eompetent
Juwristictios' aftar they have besn used 8¢ lorg and 80 eccxmcnly may be
wlsrstosd s requiring review of Bli dseleions by the GAC - and evexn
by the agancy head = before a sontractor can ge to $be Court of Cixias.,
The ediitior of such reviews wuld izpose substantial adainietretive
prrdena on Governsint cusirsoting activitiss - they would have o =&k
a full report and file full docusentation with the Gil. It would Sagyosme
& comwoxitant burden on econtruetors = oo WAy or anotber, most of ths
éxpense would bo pxssod o to the Covernment. It would be gsoutrury to
the thrust of the Wunderlieh Aet = Congreas apparently intended to aspure
effsgtive judicinmi reviev of qussticoable decisions of the comtrecting
sgency; judicisl reviev that ean bs won only at the end af a tortucus
sucosasion of slov uresuvarstic proceedings is seldos truly effective
Judicial revisvw.

L L ’ S . R v
Erestnt £1l3us0 . Homm.unorwmmmlmmdmwrds



http:aucc.�aa.l.on
http:ppuout.13
http:oOr.Qo:llt.aD
http:1IIIHTt.&1nU.1D
http:lant,"'Uft.C8
http:1M9FU!1.t.gt
http:4ebat.-t.bJ
http:d.Utnd.Da
http:nn,,'Wi.at

Depertusnt of Defense Cousents op Camipsion frox the *Lisputes™ clause
in Siandard Fors 23: of heferenss to "Court of Cospetent Jurisdiction™ (ecnt)

*by & eourt of eompetent Jurisdistion™ has worksd in any way to the
digadvantoge af Mis Govermmrt., The wards hawve boen lnocluded ia 3F 234,
SI 34, mr other standard eontract forms for =mmxy years, At least in
the case of OF J2, they were included after an unusually extensive
process of "industry courdinatiors™ in the developasnt of the forz,
although they were camitted - perhaps erronecusly - frem SF 19 (which

is only wsed in constructien comtracin of leass than $10,000), that
exission is o precedaxt for sb' 234) sany of the ¥F 19 provi.n.tcas are
coapresssc erd siaplified versions of provisious that are mors fully
stetad dn 5F 234) the full fntent of the of 19 Disputes lasguage
regarding finali{ty ean bo gleanei {roa other standard Disputes claussc
g0 iang as the reference ta *court of competlect Jurisdiotion” remmlins

in thess othor elausos. licr exr w Peogard ozmissiocr of tha words frox the
ney 5 114 ax a prresdent] sv far a&& we heve been adble to discovar,

the Departaent of _<lense atl no pOint agreed to the ealsslion fron the
pew oF 1id Ulsputes elauss. 5¢ the situstion is pretiy muclL one of
proves language about t¢ b drop;si for oo good redzen,

@ Thé Coatrﬂ-ctiug a.gcm.ieu haw an obvious ams, n a
qianurea procedure thst is ae falr mad as sposdy as feasibis. I the
oaission were o Jead to increcsed moo~jullclal reviews of disputss
deterzinations by apenelesz outside Qw eontracting agency W‘r:m,
tbec coprlderabtle imvestaent of tine, pecple, sud money whioh we mike §n
the disputes procedwre woulld ke significantly diluted. That pari of
the Goverwsent thet i in the best position %o detaruinm tic facts fu
a ¢lapute - the eontrecting egency = in effesct would e to sowe extent
dlsicige] fros the positiou ef aaklyy sueh deterainstlame. Moreover,
it is likely thail increase’ noo<ludicial review wold presxage inervases
.Litid),ula .

3. The faregolng outiines the principul reazone for inaisting ov
i=wsliste restorution o the 5F 234 Disputes clauss of the worde "Ly
e court of eoapetent jurisdicticn.” Il has beer sugpested tast the
ezigaion really wouldn't mske much difference. (If so, why oxit!)
This suggestion seess too opetulative to be relisbls. But sven if ths
culszion would make nc difference (m the miads of thowe in the Governsent,
w should strongly opposs it., ke musl be comoernec with how the otiher
party 1o our conmtructs will viev the mtter, wWe nsed the bsstl ocu-
tractors ve eaa get. wWe nswd their oeonfideans in the fairuess smri
efficagy of our ecutlreol procedures 8o that wo oan have their unstinted
willirymess Lo compete for o busirmss. To oxit the words in qusation
froe ths Dlsputes alause would run ecunter to these intereats of the
Governosnt. The words must be relained.
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CASE 61-19

23 February 1961

Dear Charlie:

I am inclosing a few copies of our basic argument in favor
of restoring the words "by a court of competent jurisdiction"
to the Dlsputes clause of the new standard form 23A. The attached
represents a quickly developed summary of the highlights of this
argument from our point of view. We would be glad to provide
more detailed written argument if necessary. In any event, we
pequest the opportunity of further oral discussions on this point
in the event that you are not disposed to agree with our position,
Your great cooperation in holding up the printing of the new standard
form 23A in order to resolve this question 1s very mach appreciated.

Sincerely yours,
(Signed)

J. M. MALLOY

Captain, SC, USN

Staff Director, ASPR Division
Office of Procurement Pollcy

Incl.
As stated

Mr, Charles W, Gasque, Jr,
Assistant Commissioner for

Procurement Policy
General Services Adminlstration
Washington 25, D.C.
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Mr. Carter OSD S&L Room 3D780
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[ aeprovar

[ as recuesteo
[ concurrence
[ correcmion
O sune

) rur repost

() HanpLE DIReCT

[ mmeoIATE acTION

1 mmaws

[ necessary acnon

[] notE aND RETURN

) eer our cONVERSATION

[ »er TeLEPHONE CONVERSATION

ANSWER OR ACKNOWL-

EDGE ON OR BEFORE

PREPARE REPLY FOR
THE SIGNATURE OF

[ reap anp pESTROY
[ recommenparion
[ see me

[ sionarure

[0 vour comment
[] vour iNnFormATION

O

REMARKS

Confirming telephone conversation, attached
are proofs of Standard Construction Contract
Forms 20, 21, 22, 23, and 23A, together \
with related FPR material, all of which is
scheduled for publication in the Federal
Register on Friday, February 3, 1961.

FROM| CO Rl __R2 R3 R4 RS R6 R7 R8___R® RIO
NAME AND/OR SYMBOL 9 BUILDING, ROOM, ETC. DATE
/
C.K. Ford i OPP-GSA 1/30/61
U'S GOVCRMMINT PRINTING OFficr? (358 0—S510156 GSA FORM 1 4

MAY 1959




STANDARD FORM 20 REFEREN
JANUARY 1941 EDITION

GENERAL SERVICES ADMINISTRATION
FED. PROC. REG. (41 CFR) 1-18.401

INVITATION FOR BIDS

DATE
(CONSTRUCTION CONTRACT)
NAME AND LOCATION OF PROJECT DEPARYMENT OR AGENCY
8Y (Jasuing office)
Sealed bids in for the work described herein will be received until
at

and at that time publicly opened.
Information regarding bidding material, bid guarantee, and bonds

Description of work

20-104 v U.S. GOVERNMENT PRINTING OFFICE 1950--O-572728



TITLE &L - PUBLIC CONTRACTS
14
—

CHAPTER } - FEDFRAL PROCURFMENT REGULATIONS (‘0
NISCELIANEOUS AMENMIMENTS TO CHAPTER
Chapter } of Title 41 48 smended ss set forth below:
PART 1-1 -~ GENERAL
BUBPART 1-1.5 - CONRTINGENT FEEXS
Section 1-1.503 is revised as follovs:
1-1.505 Covenent.

Fxecutive egencies shall include in svery negotiated or sdvertised
controct (except es provided in section 1-16.406) a "covensnt ageinst
contingent fees" substentielly ss follows {set forth as srticle 20 of
Stsndserd Form 32, Genersl Provisions (Supply Contrsct), snd Clsuse
17 of Stendsrd Fome 23A, Cenercl Provisions (Construction Contract) ):

COVENANT ACAINST CONTINGENT FEES

fhe Contrector warrents that no person or eelling agenoy has been
employed or retsined to solicit or secure this contract upon en egreement
or undergtanding for e compission, percentsge, hrokerege, or contin-
gent fee, excepting bone fide employees or bone fide estsblished com-
merciasl or selling egencies maintsined by the Contractor for the purpose
of eecuring business. For bresah or violstion of this warranty the
Government shell have the right to snnul this contrect vithout liability
or 12 ito discretion to deduct from the contrsct price or cansiderstion,
or otherwise recover, the full emount of such commission, percentage,
brokersge, or contingent fee.

PART 1-2 - PRCCUREMENT BY FORMAL ADVERTISING
SUBPART 1-2.2 - BOLICITATION OF RID3

Section 1-2.201(e) 18 revised as follows:

1-2.201 Preparation of {nvitstions for bids.

»* L 4 % ®* * - L] « L ] L 2 *
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(a) » % w
(8) The time of delivery ar performance requirements {see

section 1-1.316).

L 3 L & * *

(13) Pending reviaion of peragraphs 3 and & of the Terms and
Conditions of the Iuvitstion for Bids on the dack of Btandard Forms 30
{October 1957 sdition) and 33 (Octob& 1957 edition), the following pro-
vision shall be substituted, as to each form, for the cited paragraphs:

LATE BIDS AND MODIFICATIONS OR WITHORAWALS

Bids snd modifications or withdrawals thereof received at the office
designated in the invitation for bids after the exact time set for opening
of bids will not be considered unless received before award and (ag
they are submitted by meil (or by telegrasph, 1f suthorized) and (b) it is
dstermined by the Govermment that late receipt was due solely to either
(1) delay in the mails (or by the telagraph campany, if telegraphic bids
are authorized) for vhich the bidder wes unot responsible or (2) mis-
handling by the Goverrnment after receipt at the Covermment installetion.
However, a modification which 1s received from an otherwise successful
bidder and which makes the terms of the bid more favorable to the
Government will be considered at any time it 1s received and may there-
after be accepted,

PART 1-7 - CONTRACT CLAUEES
SUBPART 1-7.6 - FIXED-PRICE CONSTRUCTION CONTRACTS
In 1-7.602<1, Priece adjustment for suspension, delay, or inter-
ruption of the work, in the penultimate semtence of parsgrmph (b) of the
elsuse set out therein, substitute "final payment under"” for "fimal

settlement of," so that the sentence will read;

Bo claim undsr this clause shall be allowed (1) for any costs incurred
mora than twenty days before the Contractor shall have notified the Con-
tracting Officer in writing of ths ect or failure to mct invalved (but this
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requirement shall not apply where a suspension order has issued), and
(11) unless the claim, in an smount stated, is essarted in writing as soon
as practicable after the termination of each suspansion, dalay, or inter-
ruption but not later than the date of finsl payment under the contract.
PART 1-10 - BONDS AWD INSURANCE
SUBPART 1-10.1 = BONDS

In 1-10,102-4(a), Invitetions for bids provisions, the second pare~

graph of the provision set forth in paragreph (2) 4s revised to read ms follows:

A bid guarauntee shall be in the form of - Lirm comitmant, such as
a bid bond, postal money ordsr, certified check, cashier's check, trreve-
cable letter of credit or, in accordance with Treasury Depertment regu-
lations, bonds or notes of the United States., Bid guarantees, othar than
bid bonds, will be returned (a) to unsuccessful bidders as soon &8 practi-
cable after the opening of bids, and (b) to the succesaful bidder upon
execution of such further contractual documents and bonds as may be
required by the bid as accepted,

PART 1-16 - PROCUREMENT FORMS

SUEPART 1-16.4 « FORMS FOR ADVERTISKED CORSTRUCTION
CONTRACTS

1. Bection l-16.401(c)<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>