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Ref: 94

Mr. Dominic M. Nguyen
Sidley & Austin

1722 Eye Street, NW
Washington, DC 20006

Dear Mr. Nguyen:

2348 ‘
& | 01 AUG 1994
K

-F-1260

This responds to your June 2, 1994, Freedom of Information
Act (FOIA) request pertaining to records concerning Department of

Defense Directive 2140.2, dated August 5, 1985.
interim response refers.

Our June 14

The Office of the Department of Defense Comptroller has

provided the enclosed records as responsive to

The administrative cost of processing this

your request.

" request was

$89.65, of which $71.40 is chargeable. The chargeable cost
consists of two hours search at the professional level rate of
$25.00 per hour ($50.00); 140 pages of office copy reproduction
at $0.15 per page ($21.00); and, 20 pages of printed publications

at $0.02 per page ($0.40). Please indicate our
94-F-1260, on a check or money order payable to

reference number,
the U.S.

Treasurer in the amount of $71.40. To avoid interest charges,

payment must be received in this Directorate wi
days of this letter's date. Our address is:

Office of the Assistant to the Secretary
(Public Affairs)

thin 30 calendar

of Defense

Directorate for Freedom of Information and

Security Review, Room 2C757
1400 Defense Pentagon,
Washington, DC 20301-1400

Sincerely,

C. Y. Talbott

Chief, FOI Divisi

Directorate for F
Information and

Enclosure
Prepared by Kahn:4F1260L1:7/30/94:DF0I1:X71160:g

on
reedom of
Security Review
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l. Page 1, reference (e): delete "DAR", change to read:
Department of Defense Federal Acquisition Regulation (FAR) |-
Supplement i _ : -
- !
- Reason: o
- Reason: To correct reference. psan V-
l. Page 1, Reference e. Revise to read:
"Defense Acquisition Regulation (DAR) Contracts initiated
prior to 1 Apr 84. Federal Acquisition Regulation (FAR) {_
contracts initiated 1 Apr 84 and subsequent date." l/
: : _ i
Reason: FAR pertains to contracts initiated 1 Apr 84 and i
subsequent and provides general guidance for USG 2
Acquisitions. Ahvr
. - - FOTOTIN ‘1
//l/
/
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1.

Supplement
‘'Reason:

R0 OF:

';Pago 1,

Page 1, reference..(a)s delete "DAR"
Department of Defense Pederal Acquisition Regulation (FAR)

To correct reference.

hbtorehca'

» change to read:

73 (Page N

Reference.

Change reference e to: "Department of Defense .
Federal Acquisition Regulation Supplement (DOD
FAR Supplement)‘

w’%

e




-2 Page 1, add :efetence (t) nno 5105 38-M Secu:ity Aasistance
Management nanual (SAMM) ?

: 8 reference to- SAMH to: sgcurity ‘Assistance
§§§§§2;e;§°1§§§§1c1ca:;on of Hajo:.nefense Bquipment (MDE) items.

"':-'l»".-:

fage 1[

Reference £, Add rt!crenc
"‘ﬁ:z—..'——

o

"DOD 5105.38-M, Chapter 7, 8ecurity Assi-tance Manugement

-Manual”

Reason: The above reference also relates to nonrecurring

recoupment policy.

S e ..<~_ T e N TP A Wt I Y 1y . . e e



S PR I
The defined term (encl 1) "Domestic Organizations®
should probably be inserted in 1ine 1 since the

Directive takes the trouble to define this term and AF
it is more comprehensive than ®corporations.” .- -

BN SR T s il P T
Ly ri ‘gtna}."!::“‘?.\t ST
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ums - iR proiec i

It is suggested that the last line of Paragraph B2 of the
Directive be changed to read: international organization,
foreign commercial firm, domestic organ

party. - PRSEEE N




o e e o

In 1ast sentence, add: “...except when an estimated -
recoupment charc: was used when the agreement was
entered into.® The reason for this change 1s the

draft as written only refers to revised NC
recoupments and not to cases involving the sale
of an item prior to the NC recoupment charge
being established. The point made by adding -
these words 1s that NC recoupment charge should
be retroactively applied when the NC recoupment
was not approved prior to the sale or contract.. -
This change will resolve a longstanding problem -
regarding retroactive collection. - - "4

' Par. D. Policy

After approval add "or revision of the® and delete "of the revised.®

e

‘Reason: No NC charges, original or revised, should be applied on
a4 retroactive basis.

4. Page 2, para D: add a last sentence - "When Defense items
are sold at a reduced price due to .age, condition or supply sta-
tus (excess), the NC recoupment charge will be reduced by the
same percentage reduction.”

Reason: To assure that policy is in conformance with provisions
of DOD 7290,.3-M regarding reduction of NC charge when the item DSAA
unit price is reduced. ’

1 B s i— e e e e s




Par. E.1, Responsibilities Delete Defense Acquisiton Regulation (DAR) an;
(Page 2) insert “DOD FAR Supplement®.

Page 2, Paragraph E.1. Add a clause to the DAR and FAR:
That finnl payments on DOD contracts will not be made until

there has been a final determination that contractor has

paid applicable nonrecurring coﬁtn on direct commercial sales.

Reason: To ensﬁfﬁAéﬁat contractors reimbu:se DOD nonrecurring

_costs relating to direct commsrcial sales.

N Tne GApObY Assiil.
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. 5. Page 2, para B.l., line 4: délete *"Defense Acquisiti
- Regulation (DAR)" and'replace with "DOD FAR Suppleggn:'..??

A» 87—~ Reason: To update to the PAR suppiement.




ig ;age 2, para z.é, line 2: Delete "items or” and :evise‘f§>{~
7 "categories of" N

‘ dentify categori
’ . ?o establish requirement to i i
" %8?33;‘ to which charges will be applied. )

Jisntanacs ..

7. Page z.gpa:a. E.4, lines 5-7: after "Commercial Sales.®”
Change to read - notification of approved NC recoupment charges
for MDE items shall be provided to the Deputy Assistant Secretary
Of Defense (Management Systems) (DASD (MS) . .

Reason: The MDE list, with approved KC Recoupment charges, is
published in the DOD 5105.38-M, DOD Security Assistance

Management Manual (SAMM). The MDE list is required in the SAMM i
to identify Congressional reporting requirements. To duplicate .
Publication of the MDE 1list in another manual will result in con-
Siderable confusion since the two manuals could not be maintained
with a concurrent publication schedule. Therefore, it is recom-
Mended that DOD 5105.38-M also Publish the non-MDE listing to

avoid duplication and proliferation of different data in the two ; )
manualsg. DSAA T
. 1
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4 Page 2, Paragraph E.S5. Revise to read; line 6 after "for.
: .

publication®: F

S ) NM‘

"iinsert prescribed DAR clauoo tn conttactn nta:inq con:

rnctoz

Rncoipts of the Treasury nonrecurring cost recovorie- on direct

cunmercxal sales.”

Sl 8 Page 2;_5;;;-8 5, llna 6t delete';the DASD (MS)* gnd replace
“with "the DSAA".

Reason: See reason 7 above. ' o DSAA




S. Page 2, Paragraph E.6. Add subparagraph E.6:

Reason :,

To control and monitor contractor pamt of non~

bt

! v?v&l ??ﬁ'&ﬂ‘a.‘ .
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Par G|

e r——— -~ —

Par. G.1, Waivers

Revise first sentence at top of page three to

conform with the AECA, Section 21(e)(2). Revise
second sentence to clarify that the same consider=-
ations apply to waivers in all commercial sales
cases=-not merely those whiCh are *non-MDE.” The
existing ambiguity could be eliminated by moving

the mention of commercial sales to precede mention

of non-MDE. : AE

=i Y7

Continue the existing policy of accepting waiver requests

‘- anyone: DoD components, defense contractors, or foreign
governments. The revision could make {t unnecessarily difficult

. for the Secretary of Defense to initiate a waiver, Dic. PAE

from

Page 2,

Paragraph G.l. Revise to r&ad:

Line 1, after "recoupment of" add “a proportionate amount of"
Line 3, add "reductions or" preceding "waivers*
Reason: To reflect provisions of the Arms Export Control
Act.
NM7

E
|

i
!

Australia

—————

9. Page 3, para G.l lines 1 and 2:
(USG) interests in the North Atlantic
ardization and standardization with the Armed Forces of Japan,

Treaty Organization stand=-

or New Zealand. Waiver

L IS



Page 3, Raragraph G.1. Revise to read: - _
Line’ .1'. after "Organization”, add "standardization with Armed

_Porces of" . S UL

‘,:I;.i.no ‘1., ‘after “Japan® add "New Zealand" g

Line 2, after “"Waiver®, add "or reduction”

Reason: ~To reflect provisions of the Arms Export Control ‘

Act. . i

It is also recommended that econamic considefitions be in-
‘El..\ided 11.1 the waiver of nonrecurriﬁg costs for non-major

defense oquipment (MDE) items. . N ‘
Reason; Econcmic considerations should be considered for

waiver of nonrecurring costs for non-major defense .

items.




-Par. 6.2, Waivers Insert the following phrase at the end of the
—= (Page 3) penuitimate sentence: *, and the acceptance was
conditioned upon approval of the waiver request,.*
. Alternatively, delete the phrase *unless the
waiver was pending at the time of acceptance®
which concludes such sentence. SAF/GC and 0sb/eC
have opined that waivers under the Arms Export .
Control Act may not be granted retroactively. - ol
= waivers which “would 1f made* advance standardization

- may be approved, and standardization {s normally
advanced by virtue of the sale occurring., Hence,
1f the sale 1s made without the waiver (e.g., if
R the FMS customer accepts the LOA frrespective of
Rl ’ whether 1ts pending waiver request may be rejected),
* ~ then the statutorily required enhancement of :
C * standardization 1s already secured and the standard-
= fzation justification for the waiver appears to .
evaporate. The concluding phrase of the penultimate
sentence 1s also fnconsistent with the last sentence
of paragraph G.4, which requires the waiver detere
e wination to be completed prior to LOA signature.

. b. The definition of "blanket waiver® appears
unintentionally permissive. Presumably mass RESENREE
. R,.;Ql or multiple wajvers should still be prohibited -
y - *blanket waivers® even {f they apply to. less oo —om—-
M - than “al1® sales (e.g., request to waive NC -
) : for every sale to a particular country over
T the next 10 or 20 years, but not forever and
therefore not for *al1® sales), This definition
should be revised accordingly,

et o ¢ o e e oz A’F

-

2 [} Relax the revision's absolute ban on blanket waivers. In a few
G‘ cases, such as the waivers that Secretary Weinberger recengly
granted for the commercialization of expendable launch vehicles,

it may make sense to waive full recovery of sunk R&D costs for all

- sales of a given defense good. A, OAT
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"* 8. Page 3, Paragraph G.2.

The sentence which provides that “blanket waiver requests

shall not be submitted nor considered” is needlessly inflex-
~ible.

:Reason: It is conceivable that blanket waivers could be

Justifiea.

‘ 11. Page 3 afa G. 2. add another eentence: - "Any vaivet
:4 approveg to; 5 direct éomnetcial sale requires a certification by

# Reason: To assure that any direct sale waive: 13 passed on to
< the customer and to enable negotiation of contractor reductions
Corresponding to NC charge reductions.

10. Page 3, para G.2., lxne 1. after chazges ‘add® "for
eligible countries®; lines 9 and 10: change "determine that
the waiver has resulted in a reduction of contract price.” to -
"quantify the waiver and the benefits to the UsG.*

Reason: Waivers are not authorized fer all countries, only those

eligible under the AECA. The waiver request should be from the

foreign government. The foreign government must articulate wha- !
.- tever compensation it is prepared to provide to the USG in !

exchange for the NC recouoment waiver.




par. G.3, Waivers Revise the first sentence to read: "... by the
(Page 3) contractor through the military department's
contracting representative to the Under..." AF

2. "Add the followxng betveen the words "contractor” and
"to™ in the first sentence of Paragraph G.3:

"through the appropriate contracting officer"

Pagc 3, —?aragraph G.3. Revise to read:

) - S\
On Line 1, after “"domestic sales” add: and aales to tozoiqn : ,47

e =

domestic purchasers.” . T

Reason: It is considered that all wai;efs‘oh sales to

,~puzchasezs after other than foreign governments - : :

.hould bo considered by Umdor sgcrotary of Dofenne :

e s oo SR N o i < Lo

- £or'Research and Bngineering (USDR&E) .

Oon Line 3. atter “Research and Engineering.' add “"via tho

-the item.”

Reason: The brocessing of such a waiver is part of the

buﬁineso strategy for many defense programs and

should be the responsibility of the contracting

officer.

TRNALT -
p2+3-F R

PP RCURLRE R S ¥ L S

12. Page 3. para G. 3., line 2: after "contractor”, add "through
_ the admxnistxative contracting officer (ACO)*®" to ehe....

. Reason: This directive establishes the ACO as the government
interface with contractors for providing charges and for collec-

. tion. The contractor waiver requests should therefore flow

through the ACO for consistency. DSAA
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ODR( =
/ 9. Page 3, Paragraph G.3. Revise to read:

; \ \ 0
W On Line 1, after “domestic sales" add: "and sales to foreign $//

domestic purchasers. "

[ Reason: It is considered that all waivers on sales to

- “purchasers after other than foreign governments
should be considered by Under Secretary of Defense o i
for Research and Engineering (USDR&E). x;_' Sl e

On Line 3, afte:._‘:aesearch and Engineering.® add 'ﬁn-tho.
R

contracting officer or the contrncting activity who dcveloped

b Roa .

. the item.”

Reason: The processing of such a waiver isg part of the

business strategy for many defense programs md

a

ghould be the responsibility of the contr&ctinq

officer.

;-L RHILYITY SR

®through : T
i 12. Page 3, para G.3., line 2: after ®contractor®, add *t v
%he admgnis;.rative com':racting officer (ACO)" to the.... 4 e

Reason:. . This directive establishes the ACO as the government
3 ite\::zgace with contractors for providing charges and for collec-
i tion. The contractor waiver requests should therefore flow

DSAA =

13. Page 3, para g.3., line 3: after "Engineering”. start the
Rext sentence with, "To the extent possible, the request -
shall..."

Reason: The contractor may not be aware in every case, of the
value of the NC :ecoupment charge or wnive: value. DSAA

- e — L —.e = — T
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7 2.

PQY‘ G.L* ‘

" “Par. G.4, Waivers

:(Page 4}/&3&5}

‘ wﬁw/

3% }A:4 u'i-‘a

Insert the phrase *, or a denial of the
request,” immediately after “charge® in line
4 since not all requests will be approved *
in whole or in part.*

Previous drafts of this reissuance stated (in

paragraph G.1) that requests for waivers must

be accompanied by a certification by the DOD

Component ‘s legal counsel that the proposed

waiver is permitted under applicable law.
..—This protective provision should be restored,
perhaps in paragraph G.4.

Revise the last sentence by deleting the words
*direct sale" near the end of the sentence.
Deleting these words eliminates the possible
confusion between a2 domestic and an international
or foreign sale. The term ®direct sale* {s
commonly interpreted to mean a sale between a
U.S. firm and a foreign purchaser. With this
change, the paragraph will apply to both
domestic and foreign contracts,

T

Reason:
ment.
——— foreign governme

1

R L e
14. Page 3, para G.
- "disapprove the request.
: writing to the appropriate
— @ FMS agreement (Letter of

Of a direct sale contract (either domestic or foreign) for the
—-—— Waiver to be considered."

Clarification and to remove the
Based on policy that compensation
nt,
the 60 day timeframe would be detrimental to U.S. interests.
Major system sales involving foreign competition,
. .- Way take months and the appropriate timing of the

dependent upon individual negotiations.

4, lines 3 through 6: Change to read -

A waiver request shall be provided in
approving authority prior to issuance of
Offer and Acceptance - LOA) or signing

60 day response require-
is required from the
waivers involve considerable negotiation and
For
the negotiations
waiver is

DSAA
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5. Page 3, para G.5, lines 1 and 2: -Change to read - "The deci-
sion on any waiver requires the concurrence of the Director,
DSAA, ASD(C), and OUSDR&E.* :

pPage 3, para §.5 line 6: change to read:...Yoriginated by the
activity with approval authority and coordinated with the
Director, DSAA, ASD(C), and OUSDR&E.!

Reason:
1t SO

Clarity and consistency.




Pu. G.b
e ————
10. Page 3, Paragraph G.6. Revise to read:

On Line 5, between "domestic® and “organizations", add;

"or foreign nongovernmental"
Reason: Same reason as G.3 above

It is recommended that approval for waivers grantod by the

Director, Defense Security Asaistanco Agency (DSAA) or

USDR&B.lnclude rationale for such upproval*'

Reaaon: This would be conaiatcnt with recannandation IID of

the report of the International COprcducticn/

Industrial Partieipaticn Agreementa Ta.k Porce.

.l e e et

r- v c
16. Page.3, para G.6 line 1: aftcx ®*DSAA", change to tead - "{g "
the waiver approval authority"....

Page 3, para G.6, lines 3 and 4: change to read "Research and
Engineering is the waiver approval authority®.......

Paqe 3, para G.6, line 6: delete “"copy® and revise to
"notification”.... :

Reason: Clarity and consistency. Because the waiver is pro-
cessed with a legal determination and finding, it is more
appropriate to provide notifications to ASD(C) and the DOD com-
ponents by memorandum rather by forwarding copies of determinations.

DSAA
! " - o . N o . ) . s




This paragraph does not belong under the
*waiver* sect1on of the Directive.

Rl 0 N> SR

17. rage 4, para G.7., 11nen 2 and 3: end sentence vith
®activities.* o

Reason: NC cha:ges have not been assessed for defense items

—- after release of items to property disposal activities, vhethe:
i sold on a competitive or negotiated basis.
"-‘-'—d .ll T e

ey

i
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16;‘6e£initiops, Enclosure l. Suggest that the definitions be
restructured in alphabetical order. .

"significant combat equipment"”

Reasoni Major defense -equipment definition includes signifi-

cant combat equipment.

TN IR .z;.’_.":.
The subject directive defines Major Defense Equipment as items
having an RDTGE cost of more than $50M or a production cost.
of more than §200M. This threshold was once used in DoDD

5000.1. However, it was raised and the current threshold is
$200M RDTEE and $1B in production. Further, 10 U.S.C. 139a.
uses the same threshold for SARs as well as other reporting
requirements such as those at 10 U.S.C. 136s.(a)(2)B for the

g new director of Operational Test and Evaluation. You ma

i wish to consider changing the definition in enclosure (1) to
: é DoDD 2140.2. o o .

é - Enclosure 1 Revise sentence to read: ®.., any item of

7 : Par. A, Definitions significant combat equipment on the ..."

7 . (Page 1-1) This change will put the words in line with

requirements of the AECA.

Lraids

Par. 1, Definitions A clarification such as insertion of the word

(Page 1-1) “"equal” before “distribution® should be made
.- to forestall misinterpretations that skewed or
. weighted distributions (allocating more costs
g — to some units than others) are possible if
considered “fair,"

.Enclosure 1, Recommend adding a definition of Non Major
Definitions Defense Equipment, such as: “Any item or
(Page lel) technology with $2 Million or more invested

as prescribed in the Implementing Procedures
of this directive.* ] Af



ieason: Major ijefense =2quipment derinition inciudes signifi-

cant combat eguipment.

Navy

1. The subject directive defines Major Defense Equipment as items
having an RDTEE cost of more than $50M or a production cost
of more than $200M. This threshold was once used in DoDD
5§000.1. However, it was raised and the current threshold is
: - $200M RDTSE and $1B in production. Further, .10 U.S.C. 139a.
! uses the same threshold for SARs as well as other reporting
- requirements such as those at 10 U.S.C. 136a.(a)(2)B for the
nev director of Operational Test and Evaluation. You ma
‘ﬁ‘ wish to consider changing the definition in enclosure (1) to

DoDD 2140.2. . pDRIE
; 2 i 9
Enclosure 1 — = —_ . Revise sentence to read: *,.. any item of
.. Par, A, Definftions significant combat equipment on the ...°.
(Page 1-1) This change will put the words in 11ne with
— . . requirements of the AECA. ‘ o
. Par. 1, Definitions A clarification such as insertion of the word
(Page 1-1) “equal® before “distribution” should be made
= to forestall misinterpretations that skewed or
weighted distributions (allocating more costs
to some units than others) are possible 1f
considered “fair,® e
Enclosure 1, - .7 " Recommend adding ‘a-definitfon of Non Major
" Definitions Defense Equipment, such as: °®Any item or
> (Page 1-1) technology with $2 Million or more invested
as prescribed in the Implementing Procedures
of this directive." Fampe AF

TS YT e

Enclosure 1

U . Page 1-1, para A: change to read - "means any item of
) gggnifigant cémgat equipment (SCE) on the United StateS....

- Reason: To correct the definition in accordance with the defini-
tion provided in section 47(6) of the Arms Export Control Act. DSAR

j- - N e e
p———————— S e e e cmm e e e e e
! =
i =
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12. Enclosure 1, Page 1l-1, Paragraph B. Replace "legislative

acts” with: “"statutes” ) P

Reason: Common term should be used.

sy

ge 1-1, para F; line 5: change to read - Sof calcula= "
tion of the NC recoupment charges, as well as projections of
such costs, to the"....... ) R :

Reason: The determination of costs is used to calculate the NC
recoupment charge. These costs should be assembled and projected
vwhen the charge is calculated, not when a contract is made. The
charges should be calculated when the stated thresholds are met,
not when individual sales are made. . DSAA
arEr——y e . e e e e o e et

C e -

f E“=Li-'-g‘_::€"_-.-.---

20. Page 1-1, para G, line 6: after "evaluation." Add 'This
includes costs of any engineering change proposal initiated prior
to date of calculation of the NC recoupment charge.

Reasong To clarify that customers should reimburse the USG for
costs incurred prior to their entering the weapon system program
and that ongoing direct production costs for ECP's are a direct
cost to the purchaser.
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-?513. Enclosure 1, Page 1~1, Paragraph H. On Line 1, replace

- "those" with: “costs"

Reason:_ Clarity.

ol X8R A

R

R e e T

EIBT - -

cdcinade it s v - N N

__14. Enclosure 1, Page 1-1, Paragraph I. On Line 2, after "number ..

of units", add:

“Sold to DOD, other U.S. Government (USG), Foreign Military
Sales (FMS), Military Assistance Program (MAP) and direct
cannercialA sales to U.S. and foreign purchasers*

Reason: Clarity.

—
U LA . PO

EM\IPMT R . - e e e e e

15. Enclosure 1, Page l-1, Paragraph J. On Line 2, after “"number

of units", add:



End LRI | L

;14. Enclosure 1, Page 1-1, Paragraph I. On Line 2, after "number

of units", add:
"Sold to DOD, other U.S. Govermment (USG), Foreign Military
Sales (FMS), Military Assistance Program (MAP) and direct

commsrcial sales to U.S. and foreign purchagsers"

T TTReason: Clarity.

iatieitid A SO

Enclosure 1, Page l-1,

Paragraph J. On Line 2, after "number
of units", add: .n;
“sold to DOD, other USG, PFMS, MAP and direct commercial sales
to U.S. and foreign purchasers"

Reason: Clarity.

1.,__;;.;“._‘_..... [ L i v e =

3. In Paragraph M of enclosure 1 to the Directive, Definitions,
a Non-US Contractor is defined as an organization which is
= not incorporated in the US. This would make all single pro-
PR, prietorship or partnership type US organization, Non-US. ' This
! definition needs clarification. DOR(E
e e e s e

! . ? - o - Ve— e e
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End2RAL .

" Enclosure 2, Implementing The defined term
Procedures, Par. A,

"Domestic Organization® should
" (Page 2-1)

ole be substituted for or added to the term “defense
W contractor” in 1ine 1. This same refinement

should be considered for all other provisions
which use the undefined and potentially
restrictive terms “defense contractor® or
*contractor® (e.g., paragraph A.5).

*"Add: "The DOD Components will establish
~wsystem to identify ftems that require a NC
“T'=— recoupment charge as prescribed in DOD 7290.3-M,°
~~- There 1s no current procedure for capturing
costs to identify an eligible item for the NC
recoupment charge, The DOD 7290.3-M should
spell out a specific methodology for capturing
costs from cost accounting records in each of
the Services so as to flag an item that
approaches the $2 million or $50 million
threshold specified tn this directive

et fs2 & 3 <L Gondell g St

i Enclosure 2

: = "The DOD
‘21, P 2-1, para A.l: add the following sentence T

tzzclmpon:z:s wiilpeseablish a system to identify items teat requir
4 8 NC recoupment charge, as prescribed in DOD 7290.3-M.

\.’-—:’ i ish a system to
Reason: ' The military departments need to establ

: t:cognize when an item crosses the recoupment thresholds of $2M
-— in RDTS&E or $200M in production.

1 -

DSAA

1
: —— e e
;
i
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Lines 1 and 2 - change to read: The NC
- Tecoupment charge computation (total-nonrecurring RDT&E and.
" nonrecurring production cost.divided by total production) for the
Sale.... ’ . .

- Reason: To clarify the parenthetical explanation of computation. .

" 24, Page 2-1, para A.3: Delete l‘élét sentence.

T Reason: See reason 7 above.

. ——— e o+ o A 22 - B S — -




E"\‘\- 2. ch. A q

Enclosure 2, Implementing Revise the 2nd Tine to read: "... a model change
Procedures, Par. A.4. occurs or a major new development program occurs
(Page 2-1) that changes the operational capability of the end

item.® These words will clarify the USAF F-15
MSIP program where no MDS change will occur, but a
revision to the NC recoupment charge may be
appropriate, Sentence 1 also implies that NC
recoupment charges will be recomputed at the time
of model change, but the penultimate sentence
. provides for recomputation requests only when
J- "significant changes® occur. If, as implied by AF
k|
!

IR sentence 1, the event of model change 1s to be a 3
- milestone at which NC recoupment charges will be

updated (even 1f the change in NC recoupment would

be only 29% for example instead of 30%) then the LR
T o o phrase ®, and when a model change occurs,® should -
be inserted after "MDE" in line 10. .

Also, revise the 9th line to read: "... a NC

recoupment charge collection of over $100,000

per case value exists.” This change is needed to

show that a significant change can be an increase Py
- or a decrease, and that the $100,000 conforms to :
DSAA Memo, 20 May 1981. In addition, this sentence 3¢
should be revised to clarify whether the $100,000 5
test for "significant changes” applies to an q
individual recoupment or to the aggregate of all
recoupments for anticipated future sales.

wo2id regull -

[A=E: 0L K,

iy

Enclosure 2, Page 2-1, Paragraph A4. Revise to read:

Lines 2 and 3, revise "have been significant changes" to
. *"has been significant change"

Line 10, revise "significant changes are” to "significant

change is"

A a4

- Line 11, after "in*, add “"future"

Reason:’ bclarity and uniformity.

Navy
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1. Enclosure 2,
scale in lieu of

QFP}(NC) recoupment
; higher dollar va

considered.

- ¢

s' COMMENT:
"_ potential for-an
§100,0008" will ¢
which may seem i
current unit sur

The pr

pools without

increase in the

charge collect
NC surcharge) =

unit NC surcharge of $237,848.
change in the gquanti

MAP/Direct Saies guantity projection of 2
least the FY 87/88- time frame,
in aetermining whether a potentia
ion of over $10¢,000 exists.

suggest a consideration of a sliding

a flat 38% change or an additional nonrecurring cost
potential of $10@K exists. It would appear that the
lue of NC, a lower percentage charge should be

Paragraph A.4.

icant change criteria of "38% or the
C recoupment charge collection of over
al revision of MDE NC surcharges
looked at as a percentage of the
charge. For example, the M1lEl Tank has a proposed

An increase of $270K in the M1El cost
ty pool will generate a $45/unit
Tank. Since the FMS

231 will not begin until at
all 2231 vehicles should be considered
1 for an additional NRC recoupment
2231 X $45 (increase in
potential additional revenue. Therefore,
rcharge for the M1El Tank (45/237,848 =

oposed signif

additional N
equire upward annu
nsignificant when

NC surcharge for the M1El

$1006,395 in

Y a $45 increase in the NR su
§.19%) would appear significant.
Lt TR

—— - A1

.1 25, Page 2-1

L

lines 8

entence a
aland delete "for an MDE item or thefggien-
nal NC recoupment charge collection of over

2 s para A.4:‘

recoupment charge.”
tial for an additio
$100,000 exists.”

Reason: The $100,000 potential ad

excessive resources to monitor Ceouonal charge would require

gxce . and could be easil '
er of MDE items. This would result in changeg z:ag:gggigt 2

b -

c:gg:dt:ni:ggzggggl:néimx:.t Further, it would only be appli-
not to corresponding d

factor is much more acceptable for mgnagemgntegzsgzggé aﬁge 308

. fulfills the L i i
eSterlionene existing policy to maintain charges, once

2. Enclosure é, é
changed to read as

e - —— - ——— e

aragraph A.4. Reco;

ot onn: ommend the last sentence be
“The Director, DSAA,
above stated criteria
requesc.”

will approve MDE si

. in weiting, gnificant changes IAW

within 66 days after receipt of



Enclosure 2, Implementing

Procedures, Par. A,5.
i~ . (Page 2-1)
d—

For clarity, the phrase "from the Administrative
Contracting Officer (ACO)" should be merged with the
phrase "from the DOD Component® fn sentence 1

so that both types of charges are requested “"from
the Administrative Contracting Officer (ACO) of

the DOD Component responsible...”

only.

‘: 17. Enclosure 2, Page 2-1, Paragraph AS. .
p Oon ;1ne 2, expand definition of USG developed item to include

items developed under commercial contract.
Reason: The phrase USG developed is too narrow. The non-
recurring production cost may be encugh to boost

an item into a covered category. Also, USG developed

can be read to be limited to items developed by USG

Nav v

———
.

‘5“%@“/

NN "l A B
§§ 3. Enclosure 2, Paragraph A.5.

T —e———

(h“ COMMENT: The Army has previously recommended to DSAA to have the
Defense Acquisition Regulation (DAR) be changed to require contractors
to periodically report NC collections, positively or negatively, on
foreign commercial sales of military materiel. This periodic report,
" when implementea, will provide a means to obtain appropriate
reimbursement for NC charges.

Adey
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Enclosure 2, Paqelz-l, Paragraph AS.

On Line 2, expand definition of USG developed item to include
items developed under commercial contract. .

Reason: The phrase USG developed is too narrow. The non=
racurti;g production cost may be encugh to boost

-an-tizh into a .covered category. Also, USG devglepidunrp

can be read to be limited to items developed by USG

ohly.

COMMENT: The Army has previously recommended to DSAA to have the .

Defense Acquisition Regulation (DAR) be changed to require contractors

to periodically report NC collections, positively or negatively, on

foreign commercial sales of military materiel. This pet;odxc report;

when implemented, will provide a means to obtain appropriate
reimbursement for NC charges.

1. Add the following sentence to Paragraph A.S of the: ' T
;i Implementing Procedures.

"Despite the absence of an established charge, the contract -
shall provide for full recovery of such charge in the amount ;
which is subsequently established. The recovery will be for
the total items sold and not merely applied on a prospective
basis from the date the charge is established.”

- —

do o L e

g — e . e e —— - - —— e e e
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Enclosure 2, Implementing Change "...DAR 7-104.64,..." to: *"DOD FAR

Procedures, Par, A.6. Supplement 52,235-7002...° Revise line 3 to read
" (Page 2-2) ... the contractor's facility or purchaser's
acceptance, (whichever comes first) ...,". Some

items, after delivery, are retained at contractor's
facility to train purchaser's personnel. AF

. e Eerem T

P e b o ” -

4. Enclosure 2, Paragraph 8.6, Line 3. Suggest the following
_change. A T e .

" the DOD COﬁponent (Commander of the Inventory Control Point)
shall certify _ _." .
-33 COMMENT: It is not considered appsz:iate to have a Secretary of the
;Q Army or the Assistant Secretary of the Army to certify that records
< pertaining to NC costs have been lost or destroyed. -

o rele e
s SR TS AT

- 26. Page 2-2, para ;:64 iinensi- attez-:A& 11 .
- acceptance by the purchaser,” faciliey
¥ ¢ Reason: To provide for collection from a contr
N actor wh
item is accepted by the purchaser but is not moved ftome:h:he
¢ Contractors facility, such as training equipment.

T e————re

27. Page 2-2, paE; A=6:
add "and DOD FAR Supplemen

lines 5 and 6 - after “DAR"7-104:6;'
t 25.7306, 35.71 and 52.235 - 7002"....

Reason: To identify the new DOD Fede

Supplement which replaced the DAR. ral Acquisition Regulation

.y



tncurred.
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AE COBtS to account
-

Enl2 BBl

18. Enclosure 2, Page 2-2, Paragraph B.l.. Revise to read:

— "1. Nonrecurring cost (Nbi récdhpmsnt charges shall be
asiosuod‘on a pro rata basis. Normally charges will be
1

established by dividing the total of NC investment (nonre-

- .

éurting Rgfaarsﬁ} Development, Test and Evaluation (RDT&E)

+ nonrecurring éroduction) incurred to date, plus projections
of £utur; costs to be incurred, by the total estimated number
of units projected to be produced over the life of the system
including DOD requirements, Military Assistance Program (MAP)
requirements, FMS requirements Qnd direct commercial sales
requirements). However, there are circumstances where the
projected NC investment to be incurred in developing and

producing the FMS sale items is only a fraction of the total

u

NSRRI BRI

-
5
.

i

i

]

13

projectfq.NC investment. 1In these 1ns£ances, the NC pro.
rata charge calculation is a two step process. First, figure
the sunk NC pool and divide it by the total projected number
of production units. Then add to this figure a second calcu-
lation which represents that portion of the future NC pool

which will be attributable to the FMS a&la items. A formula

representing this calculation is set forth below:

PRO RATA CHARGE=SI + PI WHERE :

TOT FU TOT SI= Sunk NC Investment

Pl= Predicted Nc'Inves:ment during
the pericd starting with the

above, and ending with the time
of production of the last unit
involved in the PMS sale.

1] TOT = . Estimated nroduction for *he

- TOT = Estimated Total Production Units

time of calculation of SI + TOT

T Y

£l
53
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XQN of units projected to be produced over the life of the system
z \\ QOincluding DOD requirements, Military Assistance Program (MAP)
: sy requirements, FMS requirements and direct commercial sales
requirements). However, there are circumstances where the
JD projected NC investment to be incurred in developing and

producing the FMS sale items is only a fraction of the total

rata charge calculation is a two step process. FPirst, figure

.. the. sunk NC pool and divide it by the total projected number

of production uﬂill. Then add to this figure a second calcu- - 59”@

. 5 -

lation which represents that portion of the future NC pool

which will be attributable to the FMS sale items. A formula

zepreseiting this calculation is set forth below:
PRO RATA CHARGE=SI + PI WHERE 3 L

q . TOT FU TOT Si= Sunk NC Investment
’ TOT = Estimated Total Production Units

the period starting with the
above, and ending with the time o
involved in the FMS sale.
Fu TOT'- Estimated production for the
- of calculation of SI and TOT

above, and ending with the de-
livery of the last. unit produced.”

Reason: The draft directive is not clear on the method of
calculating the pro rata NC charge for MDE items :

and cohponen:s. where there are predicted NC invest-

ments for the future, but only a portion of these

are applicable to that part of the production which :

is involved in the FMS sale. "“7

p:ojee:ed NC investment. In these instances, the NC pro ' b
: e

period starting with the time -

V

L #1447 81 1

e

I

PI= Predicted NC Investment during o
time of calculation of SI + TOT ) .

of production of the last unit —
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T Enclosure 2, Implementing Revise first 1ine to read: *... more than
—., Procedures, Par._ B.3.. one component to be sold...* The words *“to
. - (Page 2.2) h  be sold” must be fncluded to structure the NC
3 o\ D= recoupment charges 1n 11ne with how the system
5”" w ‘J}/‘ components are sold, and to preclude the need

to establish NC recoupment charges on components
e that are never soid separately. S

The last part of sentence 2 (after *and") may be
redundant with sentence 1 since this phrase {s
included 1n the definition of major component tn
sentence 1. If this phrase in sentence 2 1s not
deleted, the sentence should be revised to clartfy
whether data must be accumulated when either
criterion is met (f.e., either NC fs identified in
records/documents or the component has multiple
applications or potential) or only for components
which meet both criterta. .

It is recommended that accounting guidance be provided so

that the current accounting system can be modified to support

recoupment calculations. For example, the system should be
required to flag RDT&E amounts when it reaches a certain
threshold.

Reason: The building block approach suggested in this para-
graph and the example at enclosure (3) are, in

deneral, not compatible with existing accounting

systems.
Nary

et e - a e o ——— e
e PR, . - L.
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reaundant with sentence 1 since this pnrase is

B - included in the definition of major component in

xd sentence 1. If this phrase in sentence 2 is not
\ 4:kr deleted, the sentence should be revised to clarify
( '4\ whether data must be accumulated when either

criterion is met (i.e., either NC is identitied in
records/documents or the component has multiple
applications or potential) or only for components
which meet both criteria.

age 2-2, Paragraph B.3.

Encloau;e 2, .
It is recommended that accounting guidance be brovided [ 1-}

that the current accounting system can be modified to support
recoupmant calculations. For example, the system should be

requir;a to flag RDT&E amounts when it reaches a certain

threshold.

Reaaﬁn: The building block approach suggested in this pgrﬁ- . -
graph and the example at enclosure (3) are, in

general, not compatible with existing accounting

systens.

Lt SN S

" 28. Page 2-2, para B.3: line 6 - after “"system” add: "for
, those systems where a NC recoupment charge has not yet been
approved.”

Reason: To recognize those weapons systems for which a charge
was approved and which did not use the "building block® approach,
Such as the P-15 and P-16 aircraft.

_ DSAA

CNye—
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Enclosure 2, Implementing This paragraph should be revised or supplemented.to
" Procedures, Par. B.5. permit reduced charges based on noncommonality with
" (Pages 2-3) : particular DOD ftems only if the noncommon portion

(75% 1n the example) of the item is also not common
T with other USG {tems and was not deveioped with USG
— appropriations or funds directly or indirectly
(e.gs, with USG Independent Research and Development
(IR&D) funds). Otherwise, this paragraph will contain
a serious loophole undermining the fundamental
philosophy of the Directive as ;tat‘.ecll in such
P-4 M- An

TR
e <l

P a—n——
Earer )

S. Enclosure 2, Paragraph B.5, Line 2.
COMMENT: -}Sé"p:evious version of Draft DODD 2140.2.stated
than 70% common)® vs.

-7 Is “9v%™ correct or Just a typing error? Based on the approach -shown,
% we assume the USG item's NC surcharge should not be changed by

"(Less - e
the present version "(Less than 9¢% common)"”. e

factoring in a pro rata portion of the number of commercial items to
the USG item's quantity ’

pool.
T T T

~\ﬁl 6. Enclosure 2, Paragraph B,

- D i,
S5, Line 8. Suggest tne following change:

’:{ , "The contractor shall be adv

. ised by the Adminis i i
Officer (ACO) in writing. . " Y ’ fistrative Contracting

COMMENT:

j 3 Mo o
V ® (a) The adaing of the "aco™ above makes him responsible for
: { notifying contractors of the NC charge.

the contractor should request the proper
NC charge from the ACO. The ACO will notify th
Proper NC charge. . Y e requestor of the

Avmy

‘j\ (b) For domestic sales,

i - S e e

(. '

79, Pana 7=, =ara Q@ €: ‘iaa q -

Afrar "ammmAnalieo® 33
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N 5. Enclosure 2, Paragraph B.S5, Line 2.

COMMENT: The previous version of Draft DODD 214¢.2 stated "(Less
- —. than 70% common)" vs. the present version " (Less than 9¢% common)*".

" Is "9u%" correct or just a typing error? Based on the approach shown,
we assume the USG item's NC surcharge should not be changed by
factoring in a pro rata portion of the number of commercial jtems to
the USG item's quantity pool. | :

Army

Ll i s s St

6. Suggest the following change:

NP YW

"The contractor shall be adv

\ ised by the Administrativ t i
éffzce: (ACO) in writing. . Y ’ ¢ Contracting

e o o .

Ay

- COMMENT :

) (a? The adding of the "aco® above hakes him res
(f notifying contractors of the NC charge.
= (D) For domestic sales, the contracto
— £ should request the proper
-3 NC charge from the ACO. The ACO will notify the re
1% Proper NC charge ’ . Y quester of the

TTERET

ponsible for

. 29. Page 2-3, para B.S5: 1line 8 - after 'comnonélity' add
Ao, "MILDEPTS will provide rationale for derivative charges to DSAA for - - -

-+ approval of the computation methodology and the derivative NC
. recoupment charge." Delete last sentence. ’ -

Reagon: DSAA has already been reviewing and approving these i
derivative charges based on GAO report recommendations. This is
-] consistent with procedures already in effect and provides for
oversight of MILDEPT computations. DSAA

T EUNER A

-y ——
[}
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Enclosure 2, Implementing After last sentence, add: “Once established,
. Procedures, Par, C.1. the NC recoupment charge will normaily not be
— — (Page 2-3) revised unless the item subsequently qualifies

as an MDE item. When a non-MDE item becomes an
MDE item, a new NC recoupment charge will be estabe
1ished using MDE procedures.® These sentences are
essential to clarify the policy and action required
when an item changes from non-MDE to MDE. ’
.- We regret that the 8% charge stipulated in previous
.z-== drafts for sales by noneUS contractors has been
T deleted, since differential charges could aid US
(3 s industry and enhance the US defense industrial
: base, balance of payments, employment, etc.
Hopefully, this text will be restored. If not, at
least substitute the phrase "US or non-US contractors®
for °US contractors® to avoid discriminating against
US industry by making the charge applicable only to
them and not to their foreign competition, Paragraphs
C.2.2, C.3 and D.1.b suffer this same deficiency,

We are also concerned that this paragraph (last
sentence) fixes NC recoupment charges for all future
sales no matter how obsolete the charges may later
become due to inflation and other factors. (The
updating provisions of paragraph A.4 apply only to
MDE). This is also inconsistent witnh paragraph C.3
and D.1.b which do not *lock in* any historic
selling price.

Also, we fail to understand why the expenditure
threshold here (and in paragraph C.3) is limited to
RDT&E funds which is contrary to other provisions
which include different types of funas (e.q.,
paragraph C.2.a, D.2 and all the provisions pertaining
to MDE)? .

el e——— Ll

ax CJ. ©  Retain the existing threshold of S5M in sunk ROTAE costs. Since
. . that figure is in current dollars. it still reoresents a 40 percent

lowering of the threshold since the current version of the directive
was signed. . Die. PACE
1



20. Enclosure 2, Page 2-3, Paragraoh C.l.

Threshold of $2 million relates only to RDT&E costs and does

- "‘,) N <
}“J . hot include nonrecurring production cost. Is nonrecurring
LN

/3b production cost being omitted intentionally? Also, this

£
H 1%

o
3 i&‘%ﬁﬁi paragraph provides that after application of a percentage
: Id .
’ ';-\,’)f‘f surcharge on non-MDE items, a unit charge, expressed in
<. £

M<J Sy’ l’dollars. will be establiahed; It would appear that continued

¢ { application of the percentage surcharge would be easier and

as equitable_ggfgiarging a fixe&d;hount for subsequent

sales.

Reason: Clarification.

mmoem o g

L—2 g,

= Enclosure 2, Paragraph C.1,

COMMENT: Since no significant change criteria is stated for Non-MDE,
— We assume the intent is to establish a fixed NC surcharge which would
never change. This policy could fail to recoup significant dollar

amounts unless a significant change criteria is established.

RECOMMENDATIONS:

(1) Non-MUE items should be reviewed annually as currently
required.

(2) A significant change criteria snould be established for Non-
MDE items, 30% of the approved Non-MDE surcharge is sucgested since
this percentage has been proposed for MDE items.
e 0T W, 8 =1 ave B e S T A — i ————————— s
, (3) Clarify whether previously approved Non-MDE surcharges should
be ‘revised based on 5% of the .FMS price (less NC surchargzs) or
‘"granafathered" at the current approved rate.

1

A A T S, AV © 8.8 2 &3 e o

(4) For Non-MDE items with épproved NC surcharges based on
nonrecurring (NR) production only, do we now eliminate the NC
surcharge, suggest the surcharge be grandfathered.

(S) Establish a NR production threshold of $2M, or allow the
responsible DOD component to establish a Non-MDE NR surcharge on an
exception basis if RDTE is less than S2M and NR production cost pools
are saignificant,

(6) Clarify how the NC surcharge for Non-MDE is to be split
between RDTE and NR droduction.
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30. Page 2-3, para

Reason:

Cl: Delete last sentence.

See reason 7 above.

0SAA

.

""'5 Enclosure 2 Implementing

—==—=" Procedures, Par, C.2

- "f (Pages 203, 2-4
@; fﬁff

\J

After the above revisions, revise line 8 to read:

*... by a DOD Component. Specific procedures for
calculating the appropriate CIP reduction for a
country that participated in the NC pool are =
published in DOD 7290.3-M." Because CIP investments
may be spread over many years between many countries,
specific guidance in DOD 7290.3-M on how to calculate
potential reduction of NC recoupments for CIP
investments is essential.

Add a new subparagraph ¢ as follows: ’

*c. The provisions of paragraphs a & b above do not
alter the requirement that modifications (such as

ECPs) will be cost shared on a pro rata basis among -
21 known users of the modification at the time the -
NCs are incurred, and that these charges are not
waivable.” This revision is required to comply with
the AECA and international agreements (e.g., Fel6

MOU signed by SECDEF with four European Governments)
which require DOD to cost share modifications such as
Engineering Change Proposals (ECPs) with all foreign o
governments receiving the modifications at the .

time. Neither the Arms Export Control Act nor C -

such international agreements authorize substitution

of an arbitrary 5% surcharge (or perhaps no charge

at all under paragraph 2.b) in lieu of proper pro

rata sharing of actual costs which may be more or

less than 5%. The problem is exacerbated by the

fact that the Diréctive would permit these costs to

be waived (Section G) despite the fact that they
may constitute current and future (as opposed to . =
'sunk') cost for uhich no waiver is legally poss1b1e. A}-

. N L s L R I

21.

Enclosure 2,

Page 2-4, Paragraph C.3.

Substitute “component” for “"parts®

Reason: _This paragraph deals with camponents; parts

a lower level than components.

are at

Navy




cnarges, Bedey COPYINY, JlRUGIIL.UI —ib ditue iy
and shipping) are required by law and this fact
should receive at least some mention in paragraph D.

AF

22. Enclosure 2, Page 2-4, Paragraph D.l.A.

It is suggested that the means by which the nonrecurring
i

recoupment will be collected be: specified, so that imple~

menting clauses will be on a common ground.

Reason: The paragraph provides that recoupment charges are
to be made for MDE item data packages in lieu of a
'royalty fee. Although licenses authorizing the

export of hardware may provide for the U.S. to re-

cover sunk cost by charging royalty fees or recoup-
ment charge, how a firm will collect royalty fees

or nonrecurring charges is not clear.

e

>

‘vs. Enclosure 2, Paragraph D.l.a.
COMMENT: Paragraph 71562 of DODD 72906.3-M states: "A royalty fee
represents payment for the right to use a U.S. Government TDP to
manufacture Defense Articles outside the United States. Tne royalty
.. fee is a technology charge and should not be confused with R&D
.recoupment.” There may pe conditions where both may appiy, e.g., the
Republic of Korea Indigenous Tank (ROKIT) will be manufactured in
Korea using a TDP, but with the USG supplying the 60% commonality of
. parts. Since royalty charges are waived thru 1988, it would appear
that the NC for the 6¢% commonality would be applicable.

9. Enclosure 2, Paragraph D.l.b.

" COMMENT: As is Paragraph D.l.a, both royalty and NC surcharges appear
to apply to Non-MDE manufactured or produced for Non-USG use through
the transfer ana use of a USG TDP. .For items with non NC surcharges,
_ royalty charges only apply based on percentages snown in Paragraph
D.1l.0(1)(2) applies to thne USG standard price.
' ..

Amy



availaple in che Military Department inventory, the royalty tfee
for "in-country” consumption or the royalty fee for production
for a third party may be reduced. The royalty fee may be reduced
if the production is authorized for a country which is a current
recipient of Military Assistance Program (MAP) funds. Reduction
of royalty fees is required to be approved in writing by the
Director, DSAA, in coordination with the OASD (Comptroller).

Reason: To provide for royalty fee waivers IAW DOD 7290.3-M. DSAA

——— PR ——

e : In D.2, delete the words “USG developed” in line
one since, as stated later in this sentence, the
key s not who developed the software (e.g., USG or
US contractors) but whether DOD has invested

$2 million or more in that development., See for
example, Paragraphs B.2 and D of the Directive
proper. o

s o e et

23. Enclosure 2, Page 2-5, Paragraph D.2.

Expand on definition of USG developed; i.e., USG developed

items include those items developed under contract. Also,

what standard is to be chosen if both the number of weapons
system and number of software packages are used?

Reason: Clarification.

Nnvy' ’
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24. Enclosure 2, Page 2-5, Paragraph D.3.
It is recommended that procedures be provided in calculating

the fair market value of other technology transfers.

‘- Reasons, ~It is not clear whether calcnlatzon of £azr market

““;“‘: value addressed in paragraph D.1b perta;ns.

The statement "a pro rata share may be paid by the subsequent .. ...

purchaser” is interpreted to mean that it is not mandatory

toapiy pro rata share in all instances. What or when will

these instances oc¢

Also, the eight year period from
acceptance of the Letter of Offer and Acceptance for the
special costs may prove quite short if the feature involved -
;akss scme time to develop after the DD 1513 is signed.

Reason: Clarification.

Al ..l L

PEE N F -

ENVSIT'S NSNS SHPYVET & SaD e

"3 32, Ppage 2-5, Para F: 1line 7 - after "$5 million.” add 'The pro
. rata share shall be a unit charge determined by the DOD component
as the result of distribution of the total costs divided by the
total production.”

Reason: To prescribe the calculation of p:o rata share.

- e e o 4ne R

———t e e L

Enclosure 2, Implementing Revise line 9 to read: *™... by the orlginal
Procedures, Par, F.1. customer unless otherwise authorized by DSAA.* -
) (Page 2-5) These words are required to let the reader know

that an exception to the eight year period may be
authorized when the DD Form 1513 was accepted in
1976, but actual investment for special RDTAE did
not occur until 1984, AF
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“G.- Munitions Export License Application Reviews. Military

Departments shall routinely comment on nonrecurring cost re-
coupment candidacy as a part of their review of Munitions v
Export License Applications. Sales which are obviously
recoupment candidates shall be flagged with a recommendation
for "Conditional Approval® to DSAA along with the recommen-
dation that the exporting 'contractori“be informed of the
requirement for recoupment and that tor specifics, the Mili-
tary Deparqggt‘ﬁ‘ontracting office.be-c;ar'\r.ac‘tad for zeconpneht

charges, ‘etc.” i

Reason: Notification of a racoupabib foreign commercial . -

. dir:ect sale of Munitions }Aei items currently comes —
k'to the Military Department only through review of e =

records of proposed sales, i.e., Munitions Export

License applications. Military Departments are

il —"'cuirently commenting on nonreéurring cost recoup=
ment as a normal part of the review of Munitions

¢ Export License applications. However, the new PR

Directive does not mention this vital link to, and

dependency on, the Munitions Export License review

proce?ti. . . Nav.,

e
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27. Enclosure 2, Paragraph H. Add new paragraph H:

"H. Review of Munitions Export License “Greens." DSAA will

acquire from State Department, copies (“Greens") of all
completed Munitions Export License applications and will
_distribute these to the appropriate Military Department(s)

' for review of nonrecurring cost candidacy. Military ﬁepart-

.

'“;ents shall establish a reliable process for recouping non-

Psper e

" T =recurring coats—from those contractors whose export sales of

_Hﬁpitiona Ltii items are suitable candidates for recoupment.”

" Reason: The draft Directive makes no provision for notifying .

Military Departments of the approximatély 85% of

-

them for review and comment. Those sales are there-

~
~ -

*=wgore unknown to the Military Departments and cannot

~be the subject of a recoupment effort. This problem N
can be remedied by acquiring copies ("Greens®") of

all completed Munitions Expori License Applications

from the State Department and distributing them to.

; the Military Departments for review of nonrecurring

5 Cost recoupment candidacy.

a2 . e
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28. Enclosure 2, Paragraph i. Add new paragraph I:

“I. Contractor Interrogatories. Military Departments shall
make annual written interrogaco;ies,of appropriate Defense
contractors whose products might be squect to nonrecurring
cost recoupment of direct salés to foreign or domestic
é&urcea. and which sales would not requixp"State Department

‘:nnnitions Licenses. The Departments shall establish reliable e

rocbdures to_agcomplish nonrecurring cost;fieoupmont on

ales discoyered as a result of these interrogatoties.

The draft Directive makes no montian of any notifi- i
cation process to the Military Departments for direct o
?oreign salﬁs of non-Munitions Li;t igeno (with dual
Aefense/civilian application), n;r of direct sales

to domestic customers of these items, or of Munitions

List items. Such notification'ip a necessary prereg- -

uisite for :econpment{ The best option for

. waccomplishing such notification appears toc be in
annual interrogatory of appropriate Defense contractors
by the Military Departments through their contract

administration officers. Y Navy

o Rt A

Enclosure 2, Paragraph J. Add new paragraph J:

*J. Parallel Development Contracts. Where competitive multi-

Ple Research and Development (R&D) or development contracts
were let, the full cost of all such contracts shall be
included in the NC investment pool for figuring the pro rata
charge."

Reason: The draft Directive dces not make it clear that éhe_



Reason:

List items.

sales disco?ered as a result of these interrogatories.”

The drartt Directive makés no mention of any notifi-

cation process to the Military Departments for direct
foreign sales of non-Munitions List items (with dual
defense/civilian application), nor of direct sales S

to domestic customers of these items, or of Munitions

Such notification is a necessary prereq-

uisite for recoupment. The bést option for

. -accomplishing such notification appears to be in ;

administration officers.

.annusl interrogatory of appropriate Defense contractors !

by the Military Departments through their contract - :

Nc.w, i

Enclosure 2, Paragraph J. Add new paragraph J:

=3)

Parallel Development Contracts. Wwhere competitive multi-

N

charge.”

Reason:

were let,

ple Research and Developﬁent (R&D) or development contracts

the full cost of all such contracts shall be

included in the NC investment pool for figuring the pro rata

The draft Directive does not make it clear that the
full cost of all parallel development R&D contracts

must be included in the NC pool when figuring the

NC pro rata charge.




“K. Calculation of Subsystem Cost for Master Contrécts. When

an MS sale involves an item developeci by a subpontiractor at
his expense (not under Government contract) for a master
weapon system contract, and when such an item has not pre-

" viously been sbld to the Government, the military department's
NC investment for Test and Evalﬁation of that item as a part
of'.th. weapon system may be éalculated in‘: the Eollov'ring _

. \
fashion: : {

i‘-.?hirst, cg_ligglata .the":porccnuge of the Master Weapon
-:stid ;cn&;'ét which feéreunt.l the DOD's Test and Evalu-
ation (T&E) of the overall weapon a'yat.en (including the
‘subsystem of interest for FMS sale).

B b. ».-‘Nex{‘. multiﬁly thaﬁ percentagc. _ times the FMS sale cost

R

per item, to arrive at the DOD Test and Evaluation NC pro

riu investment."”
"’Raasdn: -Many weapon system procurements are made as one
TS haster contract with the prime contractor supplying

" e
- »

" most of the suﬁayatw and their components. Some-

times a subsystem of such a weapon system is developed
and purchased for the master weapon system with no
investment of government funds except for test and
evaluation of the master system itself. In such

cases, provision should be made for the military de-

partment to “back into" calculation of the NC invest-
ment pool for subsystem by finding what percentage

of the master contract was for T&E, and applying

that percentage to the cost of the subsystem to

determine the subsystem's NC investment pool. N..., ) » )




31. Znclosure 2, faragrapn L. Add new paragraph L: i

Move current paragraph G to L.

Navy

Reason: Rearrange according to subject sequence.

B T, i —— .

= e o} - — e —— e - . .

- 32.  Enclosure-2, Paragraph L.l. Following "reference (aj)«, aéd:
"Section 104" o

Reason: Clarity.

-4 33 Revise Part A, B, and C to read:

htﬁcloaure 3, Pag§.3-1.
“part § -AQ9n£?cu}ring R&D Investment (ﬁumerator)

Part B - Nonrecurring Production Investment (Numerator)
Hfz Part C ~ Projected Units (Cenominator)"®

Reason:

e 2

33, Page 5~1: Revise the DSAA Comptroller report to include
quantity being sold and year of the sale as a fiscal year - after
column 3 (Item) add a column entitled "Quantity®; in column 4 add
"Fiscal®” in year of sale and amount. Delete requirement for
"part 1", and all of Part 2.

Reason: A two-part report is not required. With the addition of a
: quantity column and reporting of all open cases, the report will
- — provide sufficient management information. DSAA

- p—— yo— = remrE T . e - . et I
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General Comment . . .

only to current government contractors who also make sales

.

abroad but to small businesses wh;\.ch may assemble modxf:.ca-

t:.on kits and have no contractual relationship w:.th the .

govemer...’ The lowerx.ng of the threshold for Nonrecuzr:mg

Cost (Nc) recoupment from $5 mll:.on to §2 mll:.on indicates

tbat many small busznesses will be adversely affected by the

e e

requlation, nnles; it is mOdlfied. fhihee . .
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8 g, .
,éf//l[-‘l./ i

F:\.nally, AEA believes that DoD's recoupment policy, botb ex-
isting and proposed, falls outside the scope of the Arms
Export Control Act and contradlcts both the letter and in-
tent of the Act. ) C

“!’h““”'
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expected to be smali.
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general Comments:
Generd’ 0TS

It is the consensus of our members that this proposed Directive
revision is overreaching in its purpose and scope and is unduly
compiicated. .

It would appear that the thrust of ‘the directive could be
accommodated by recoupment on the major equipment or systems sales
without application to components, modification kits, technical data
packages, etc. Implementation of the requirements set forth in the
directive will significantly slow down the proposal cycle and
increase administrative time and effort on the part of both
government and contractors. It will also tend to create 111 will 4n
dealings with foreign government representatives due to inordinate
delays which can be occasioned by the increased requirements, and
therefore adversely_fgtfﬁir affect the balance of trade. Moreover,
1t will make U.S. industry less competitive with those companies
which are owned or directly subsidized by foreign governments.

The impact will be principally in increased costs through additional
costs passed on directly and indirectly (because of added
administrative effort). This result is obvious and reflected in the
DoD OVrective. The impactiat the functional level is unknown, but

The entire picture is unclear as to how one can adequately judge the
amount of future FMS or commercial sales of a product at the first
sale to a non-USG customer. [f the estimate is low, over recovery {s
possible (at a higher inequitable cost share to non-Do0 customers).
Conversely, if the estimate is high (resulting in lower recovery)
does the U.S. Government accept this and absorb the difference or-
vill non-USG customers be subsequently assessed?

Another scenerio might be that a product {s modified or improved at
the expense of a particular non-USG customer. If this improvement is
subsequently procured in 3 product sold to the USG, it would seem
logical for the USG to pay the non-USG customer a *royalty" for the
USG's share of avoided non-recurring costs.

Finally, 1f the logic of the control and bookkeeping problems as well
as reduced competitive position do not prevail, and it is deemed
necessary by the 0oD tc impose this surtax on foreign customers, it
would seem appropriate that since the government must evaluate data
supplied by contractors and determine the amount to be assessed and
added to the contractor's price, it would be far more efficient, and
less burdensome to the contractors if - on FMS cases - the Do0 just
add these costs to their FMS administrative burden and collect it off
the top as they are paid by the FMS customer, rather than have the
contractor add it to their price and pay it back to the government.
In this way they cut out the middleman and that associated
bookkeeping work for the contractor.

The DoD Directive will cut costs and administrative burden i1f each
Military Oepartment of Defense Agency invoived will provide timely
and efficient implementation of subject Oirective with standard
procedures. If the systems and procedures for implementation vary
among the various agencies, administration of the industry portion
will be more costly and time consuming.

ATA
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Section 221.4. Policy.

Pan. D Revise last sentence to read as follows:
Approved revised NC recoupment charges
may not be applied retroactively where
(1) a Letter of Offer and Acceptance
(LOA) has-been signed by a U.S. official
and released to the FMS Customer, or (2)
where a"formal written offer has been

" signed by the contractor and released to
the direct sales customer.

‘
Rationale. The last sentence of this Section
provided a ﬁodest ’grandéathering' clause to protect FMS and
direct sales from applicability of the new standards where
the sale is based on the assumption éhat no NC recoupment is

required. The senténce should be revised to expand the

grandfather clause to include those situations where fif&
bids'have already heen submitted to the customer. Both the
Ailitary departments and commercial contractors currently
have negotiations inAprogress that have reached the formal
offer stage. Although there may be no signed contract, these
offers are intended to bind both the government and the
private contractor to a certain price. Such a grandfathering

provision seems not only appropriate, but equitable.

R ACLLL e T




« 221.7 Waivers (Including Reductions) section
should be changed by including an additional .
paragraph which recognizes the existence of ;
foreign producers competitive with American
producers and that recoupment charges can.and
do, sometimes, disadvantage unfairly American
producers in competition with those foreign
producers.

2. Waivers - Para. G. 4 provides that decisions will be reached on
waivers within "60 days after receipt -of the request.® In cases
where other nations request waiver of non-recurring cost charges
for articles or services incliuded in a direct Commercial sale, U.S.
contractors are often under severe time constraints to submit

" Proposals in time to meet international competition. A processing
time of no more 45 days would be most helpful.

s et ey,
S -~

Definitions
Para. F. Non-recurring Research, Development, Test and
Evaluation (ROT&E)

Para. G. Non-recurring Production Costs

Implementing Procedures :
Para. B-1 Calculation of Charges on MDE and Components

Encl. 2

The non-recurring development and production cost of ECP's which
are authorized after contract award is shared by USAF and all FNS
countries on a per aircraft basis. The projected total cost
defined in F. and G. could be interpreted to include these costs

" which would amount to double bidding on ECP's. However, review of
Implementing Procedures Paragraph C.2.b. indicates this is not the
intent. Some clarification of definitions F. and G. as related to

FMS sharing of ECP development costs after contract award is
desirable. : :

ALA




: RS
221.6 Procedures section should be changed in
a way which sets a maximum recoupment charge

at 5 percent of the current selling price;

_w..-‘a.r._._-____a_ it
iraalem M i
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221.6. Procedures. E“l 2 P..._ AS

(5) Change, "When a defense contractor negotiates
the direct sale of a defense article or technology,® as
follows:

When a defense contractor negotiates ihe
L direct sale of MDE artxcles or technology,

[
And, add at the en”® of the‘pﬁragraph the followzng.

Fo: non-MDE ztems the contractor shall
‘review DOD Dir. 7290.3M to determine the
appiicable NC charge, or i1f an NC charge
- applies.- .

As curréntly written, prioi to suhmittinq a bid or

., negotiating a direct sale of any item of defense equipment, a

defense contractor will have to check with the Aco for the

item to verify the applxcabi;ity"cf a NC. Such a procedure
seems cumbersome and unnecessary, since DOD Dii. 7290.3M now
.includes a list which provides applicability and identifi&a-

tion of approved NC recoupment charges. For small business

which does not have an ACO, the checking process would be, at

——

4

best, time-consuming and difficult. There appears to be no

reason why DOD Dir. 7290.3M is not a better way to verify the

L

~ b o ._L o .L._-ln.-i:;;;j

NC applicability for non-MDE itemQAand componentsAof MDE that
meet the requisite thresholds.

Without this recommended change, the ACOs and
military departments will be required to perform new and
administratively burdensome tasks where a better mechanism--
DOD Dir. 7290.3M--already exists.

Our recommended change will simplify the process of
determining if NC recoupment applies to certain modification

kits supplied by small business. In this area of sales, the

rucrAamay vwenallyr avansdage 1 RoeEailar maven Tieme AE &ha §bame

KL




For non-MDE items trne contractor snadl. AV ap o,
review DOD Dir. 7290.3M to determine tne L% ﬂﬁ
appiicapie NC charge, or if an NC charge ﬂ;

appliies.

As currently written, prior‘to submitting a bid or

negotiating a direct sale of any item of defense eguipment, a
defense contractor will have to check with the ACO for the
item to verify the applicability of a NC. Such a procedure
seems cumbersome and unnecessary, since DOD Dir. 7290.3M now
includes a list which provides applicability and identifica-
tzon of approved NC. recoupment charges. For small busxnessx

[
uhich does not have an. ACO, :he checking process would be, at =

pesg, time-consuming~and difficult. There appears to be no
':'::"re‘a”son why DOD Dir. 7290.3M is not a better way to verify the:
NC applxcabxlity for non-MDE items and components of MDE that
meet the requzsxte thresholds. } ,
Without this recommended change, the ACOs and
. military departmehts will be required to perform new and

administratively burdensome tasks where a better mechanism=-

DOD Dir. 7290 3M-=-already exists.

e 4

Our recommended change will sxmplify the process of

determln;ng if NC recoupment applies to certain modification

3 -1.“

kits supplied by small business. In this area of sales, the

customer usually provides a detailed parts list of the items
which are to be quoted. Together, the components comprise a
kit, which the government usually buys as a kit from the
prime system contractor. Thus, the small business kit
supplier is placed at a competitive disadvantage unless he

can readily check DOD Dir. 7290.3M and determine applicable

i
%

charges immediatq}y. If he must check with an ACO each time,

he will not be able to meet thirty- or sixty-day response

times on invitations for bid.

FMS
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N 3. Encl. 2 Implementing Procedures
R A N Para. A.6. General :
?D ‘li, Contractor Pavments of Nonrecurring Cost Charges ~ Para. A. 6 of i

Encl. 2 "Impiementing Procedures® provides that U.S. contractors ;
will be required to pay the U.S. GOVT. (USG) within 30 days following . i
“the delivery of each item from the contractors facility.® Thirty
(30) days after the delivery of each item is not considered
sufficient time in the light of international billing and payment pro-
cedures. A more appropriate payment period would be 30-45 days after
the U.S. contractor receives payment from the customer for articles
or services delivered. \

: . (
In addition, referring payment within thirty (30) days of.an effccteﬂ
{tem is not feasible since in the current multinational market -
contractors do not_ :eceive payment in some cases for years.

FRTD: 2

30N e comm

Consultation with Defense Contractors in Determining Direct Commercial
Sales Quantities - In Para. B.2 of Encl. 2 it indicates that “Defense
Contractors should be contacted if necessary in determining direct
sales quantities.® Suggest elimination of the words °*if necessary.®
Contractors should be asked for any 1nputs they may have in all cases H
involving direct commerc1al sales.

T

4. Enc). 2 A.b General
8.4 Calculation of Charges on MDE and Components

The contractor does not pay recoupments on FMS programs. Recoupments
are handled outside the hardware contracts. Direct sale contracts

. l" may also require payment of recoupment charges outside the contract
if FMS credits are used. Payments would be through a USG/FMS
&ll‘ , customer LOA for services and recoupments. If recoupment charges
QU {ﬂﬂb/ are included in a direct sale contract, payment to the USG should be
b upon or after payment by the direct sale customer to rontrartnw



El2 Pm.C.'l o as ix?dicated in our comments, our primary concern as a small
———— nus:.r.xes§ is the change in the non-recurring cost threshold from
SS.mlJ..J.on to $2 million and the unknown, but possibly great, impact
this will have on non-MDE items to be subject to this charge. FMS

o ———

Ea2 R/ (2

4 6. Encl. 2 pPara. C 2b, sen;pn§o§ 1and 2

s g e - —————

*Developed to improve %he safety, relifability, and maintainability. -
The cost of programs designed to improve the safety, reliability, oo

~availability and maintainability for the projected }ife of the - I A
equipment shall be included in the end item/major component NC
pools. In the event an FMS customer funds part of the development
cost through a Component Improvement Program (CIP) or comparable
program, then a pricing exception for an appropriate adjustment of
the established NC recoupment charge may be requested by a DoD
Component."® . :

COMMENT: It will be a common occurrence for purchasers to qualify
for an NC adjustment because of their CIP participation. Will

0SAA be asked to adjust the NC-on an individual country/case basis?
dt*would be more efficient—for—the-Dol -components to adjust the ‘NC -z
based ‘on.s 0SAA appraved:formsa. Will the:samereuletipply=to~TCP.2
members? If a:country=discontinued TIP participatioasuonigd—the N
*Forthe ‘end item havEXoTbe TadJusted?

Encl. 2 Para. 0. la, Technical Data Packages

- COMMENT: Establishing unit prices for commercial sales would be
very difficult, since no existing mechanisms are in effect at this
time. The entire proposal method of collecting dollars on technical :
- ; publications in place of royalty fees would be hard to accept by *
..... " either the multinational customers or the manufacturers required to

: implement such a procedure. In fact, this method-Would-not be -~
acceptable.~ AIA

o ——————w v e Come e e s e
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MEMORANDUM FOR MR. PURITANO

SUBJECT: Reissuance of DoDD 2140.2, "Recoupment of Nonrecurring
Costs on Sales of USG Products and Technology"

The attached SD Form 106 requests coordination on a

proposed reissuance of DoD Directive 2140.2. 1
{

The Directive. establishes the DoD policies for recoupment
of nonrecurring RDT&E and procurement costs. Policies reflected —— -
in the Directive are a combination of legal rsquirements and i
administrative decisions. The policy on recovering a pro rata
share gof nonrecurring cost on Major Defense Items sold to FMS .
customers is required by law.. The policy of recovering R
nonrecurring cost on commercial sales to foreign countries,
international organizations and the public was established in
1977 by the President.

g
P

The reissuance implements recommendations made by a
Subcommittee of the Committee on Government Operations, House of
Representatives and improvements recommended by a special study
group chaired by Mike Melburn, Accounting Policy Staff. The

study group report was issued in November 1983. Major changes
are to:

g
i

o Lower the RDT&E investment threshold for recouping

nonrecurring costs on non-major items from $5 million to
$2 million.

o Eliminate the requirement to accumulate the nonrecurring
production cost on non-Major Defense Items.

o Establish a percentage method for recouping nonrecurring
costs for non-Major Defense Items in which over
$2 million of RDT&E funds have been expended.

o Correct deficiencies in current procedural statements
that hamper the collection of nonrecurring costs.

The changes in investment thresholds for non-Major Defense
Items are required because our special study disclosed that
accounting systems cannot readily identify nonrecurring costs
funded by the procurement appropriations. The RDT&E investment
is identifiable at very low dollar thresholds; e.g9., $10,000 on
an RDT&E task to develop fireproof gloves. The $2 million RDT&E

R N Sl R RIED P ST
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threshold is a general concansus of DoD action officzrs of a
reasonable thresnold amount at which to 1n1 iate recoupment
action. '

Policies in the Directive have an impact on the public.
Therefore, the proposed reissuance will be published in the’
Federal Register to provide for public comment on the pollc1es.

Recommend signature on the SD Form 106. P/B and OAGC(FM)

concur.
// l/ ‘
" .« v/y/.jf!p!.& ’
E. Rosen ,
Enclosure
\
\
/’
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b b TYPED WMAME (La:l‘rl!st M.l b. JYPED NAME (Las‘l, First, \4 1)
YdAbyrifano. Vincent A Melburn, Michae: J.-
: c. TITLE ¢. OFFICE SYMBOL da. SXTENSION ¢. ROOM NUMBER
Asst. Secretarv of Defense (C) -1 DASD(MS)/AP 73135 3A882

{ 2ol CIRECTIVES SVSTEM CCCREINATICN AND CCMTRCL RECCRD
11, T7PE OF ISSUANCE Iz SUBJECT NUMBER 3. SUBJECT CAPTION KECOUDMEINT O NONTECLIT-ng wUSTS. On >ales
2140,2 of USG Produc**s ana 1echnolom'

4s. S\GNATURE OF Qsp Pﬂm STA?S)STANT OR PRINCIPAL ATURE OPCON FlCEﬂ ya
4 Ok PUTY™
i A—/ p /fz //

; 6. Remarks  The proposed reissuance of DoDD 2140.2 incorporates 7 g‘i};@*}xmr- j‘;}:;;é’;ff l
recommendations made by a subcommittee of the Committee on sl Sou-

1 - : PR FOR USE OF ORIGINATING (H1 K} (ONLY
Government Operations, House of Representatives. The Directive (Choes wopromrmne tmcseat boboms

establishes DoD policies on the recoupment of nonrecurring e CASSRGATOR e ™
costs from foreign countries, international organizations and (See DoD Requiatson 5200.1-R)

the public when they purchase items developed by DoD or use {0 vop secrer

technology developed by DoD to manufacture items. The major O secrer

policy changes are that a recoupment charge will be made O conmoenmaL

whenever DoD has invested 32 million of Research, Development, | £ unciassirieo
Test and Evaluation Funds and that a percentage sun,harge w111 3 oTHER (soeyjs
be used for most non-Major Defense items in lieu of a pro rata L

calculation ; THE DOCUMENT WILL BE Pusususn AS
° A RULEMAKING DOCUMENT IN THE F
: iSee DoD .Directive 54(10.9)

YES Onw~o
-

9. TO ADDRESSEES L!STED BELOW: The attached draft is forwarded for review and comment.

a. If the draft as written is approved, please indicate concurrence by signing and dating the appropriate space below. (Signature ievel must comply
‘with paragraphs D.2.b. through D.2.d., Chapter 2, DoD 5025.1-M.)

b. If changes are recommended plga§¢ attach a separate memorandum covering the recommendations and so indicate in the appropriate space below.

UNDER SEC DEF FOR POLICY : | SECY OF THE ARMY
X e X
UNDER SEC DEFFOR RESEARCH AND ENGINEERING SECY OF THE NAVY
X X
ASST. SEC DEF (Comptrailer) SECY OF THE AIR FORCE
X ' X
ASST. SEC DEF (Heaith Affairs) CHAIRMAN, JOINT CHIEFS OF STAFF
x :
X ASST. SEC DEF (/niernanionat Secunty Affows) X DIR,. DEFENSE ADVANCED RESEARCH PROJECTS AGENCY
X ASST. SEC DEF (/niernational Security Poicy) X DIR, DEFENSE AUDIOVISUAL AGENCY
X ASST. SEC DEF (Legusiative Affairs) X DIR, DEFENSE COMMUNICATIONS AGENCY
ASST. SEC DEF (Manpower, Reserve Affawrs, and Logistics) DIR, DEFENSE CONTRACT AUDIT AGENCY
X X
ASST. SEC DEF (Public Affairs) DIR, DEFENSE INTELLIGENCE AGENCY
X X ‘
GENERAL COUNSEL, DoD DIR, DEFENSE INVESTIGATIVE SERVICE
X X
INSPECTOR GENERAL. DoD* DIR, DEFENSE LOGISTICS AGENCY
X X
ASST. TO THE SEC DEF (Alomic Energy) X DIR, DEFENSE MAPPING AGENCY
ASST. TO THE SEC DEF anresigence Oversgnt X DIR, DEFENSE NUCLEAR AGENCY
x OIRECTOR, PROGRAM ANALYSIS & EVALUATION X DIR, DEFENSE SECURITY ASSISTANCE AGENCY
DIR. NATIONAL SECURITY AGENCY/CHIEF, CENTRAL
X SECURITY SERVICE
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Derarmment cf Defense

DIRECTIVE

NUMBER

SUBJECT: Recoupment of Nonrecurring Costs on Sales of U.S. Products and
Technology

References: (a) DoD Directive 2140.2, "Recoupment of Nonrecurring
Costs on Sales of USG Products and Technology,"
January 5, 1977 (hereby canceled) .
(b) Arms Export Control Act (P.L. 90-629), as amended
(¢) Council on Intermational Ecomomic Policy Decision -
, Memorandum No. 23, "R&D Recoupment," August 2, 1974
(d) DoD 7290.3-M, "Foreign Military Sales Ffinancial
Management Manual,”" June 1981
(e) Defense Acquisition Regulation (DAR)

A. REISSUANCE AND PURPOSE

This Directive reissues reference (a); establishes policy to conform with
references (b) and (¢) for calculating and assessing nonrecurring cost (NC)
recoupment charges on sales of defemse articles or techmology to non-U.S.
government customers; and assigns responsibilities, and prescribes procedures
to implement established policies.

B. APPLICABILITY AND SCOPE

1. The provisions of this Directive apply to the Office of the Secrstary
of Defense, the Military Departments, the Organization of the Joint Chiefs of
Staff, the Unified and Specified Commands, and the Defense Agencies (hereafter
referred to as "DoD Components").

2. Its provigsions shall be applied contractually to corporations and
private parties who sell defense articles or technology developed with DoD
appropriations or funds (and in special cases, customer funds) or use such
technology to manufacture items sold commercially to a foreign government,
international organization, foreign commercial firm, or domestic organization.

C. DEFINITIONS

The terms used in this Directive are defined in enclosure 1.



D. BoLICT

Non-U.S. Government purchasers shall pay a fair price, determined in
accordance with this Directive, for the values of the DoD nonrecarrzng invest-
ment in the development and production of defense articles and development of
technoiogy unless an NC recoupment charge waiver has been approved by the DoD
official designated in section G of this Directive. Approved revised NC
recoupment charges shall oot be retroactively applied to accepted FMS
agreements or to direct sales which were entered into prior to the date of
approvali of the revised NC recoupment charge.

E. RESPONSIBILITIES

1. The Under Secretary of Defense for Research & Engineering shall monitor
and exercise control over nomrecurring cost recoupment aspects of domestic com-
mercial sales of defense articles and technology and shall take appropriate
action to revise the Defense Acquisition Regulation (DAR) to agree with this
Directive.

2. The Under Secretary of Defense (Policy) shall monitor the application
of this Directive and exercise control over foreign sales of DoD-developed
articles and technology.

3. _The Assistant Secretary of Defense (Comptroller) shall provide necessary
cost accounting guidance and publish a listing of the items or technology to
which NC recoupment charges are applicable.

4. The Director, Defemse Security Assistance Agency (DSAA), shall serve
as the DoD focal point for review and approval of NC recoupment charges for
Major Defense Equipment (MDE) items and for processing NC recoupment charge
waiver requests received from foreign countries and international organizations
for Foreign Military Sales (FMS) or direct commercial sales. Approved NC re-
coupment charges for MDE items shall be provided to the Deputy Assistant Sec-
retary of Defense (Hanagement Systems) (DASD(MS)) for publication.

5. Heads of Military Departments and Defense Agencies shall determine the
DoD nonrecurring investment in defense articles or technology and perform re-
quired pro rata calculations in accordance with cost accounting zuidaace from
the ASD(C); provide recommended charges for MDE items to DSAA; determine the
appropriate charges for non-MDE articles and technology; provide the approved
non-MDE item and technology charges to the DASD(MS) for publication and submit
quarterly reports .of anticipated and actual NC recoupment charge collections to
DSAA.

F. PROCEDURES

All DoD Components shall follow the implementing procedures contained in
Enclosure 2.

G. WAIVERS (INCLUDING REDUCTIONS)

1. The Arms Export Control Act (reference (b)) requires the recoupment of
nonrecurring costs of MDE from FMS customers but authorizes comsideration of
waivers for particular sales which, if made, significantly advance United States

b



Government (USG) intsrests in the Nortd Atlantic Treaty Orgamization, Japan,
or Austraiia. Waiver for aon-MDE itams under S and for direct -ommercial
saies shall be based upon the same considerations.

2. Requests for waivers of NC recoupment charges for sales of defemse
articles under the ™S program or on direct commercial sales to Zoreign govern-
ments and international organizations shall be submitted to the Director, DSAA.
Requests shouid originate with the foreign government and shail provide infor-
mation regarding the extent of standardization to be derived as a result of
the waiver and other benerits which would accrue to the USG as a result of the
sale. The request shall contain a summary statement of the facts regarding
the program, benefits expected and justification therefor, and any calculations
necessary to determine that the waiver has resulted in a reduction of contract
price. Blanket waiver requests shall not be submitted nor comsidered. The
term "blanket waiver'" refers to a NC recoupment charge waiver for all sales to
.a particular country or all sales of a weapon system. A waiver request shall
not be approved for a sale which was accepted without a NC recoupment charge
waiver, unless the waiver was pending at the time of acceptance. A waiver shall
not be granted in connection with 3 direct commercial sale if such a waiver
could not have been legally granted in cocooaction with a sale made under the
FMS program. -

3. Requests for waivers of NC recoupment charges for domestic sales of
defense articles shall be submitted by the contractor to the Under Secretary
of Defense for Research and Engineering. The request shall provide informa-
tion regarding the dollar value of the waiver, benefit to be derived by the
DoD, the names of foreign and domestic competitors, impact on the USG balance
of payments, demonstrable rights of the manufacturer or purchaser, and any
other justification for the waiver.

4. Requests for waivers shall be processed expeditiously, and a decision
made by the approving authority (see paragraph G.6) to either approve or
disapprove the request within 60 days after receipt. A waiver in whole or in
part of the recoupment charge shall be provided in writing to the appropriate
DoD Component prior to issuance of the FMS agreement or signing of the direct
sale commercial contract.

5. The approving authority shall request the concurrences of the Director,
DSAA; ASD(C); and OUSDR&E, as appropriate in his decision. If an issue con-
cerning the waiver request cannot be resolved, the approving authority shall
refer the waiver request to the Deputy Secretary of Defense for final deter-
mination. The action memorandum to the Deputy Secretary of Defense shall be
coordinated with the Director, DSAA, ASD(C) and USDR&E, as appropriate.

6. The Director, DSAA, is the approving authority and will state in

writing any approvals granted for waivers associated with FMS and direct foreign
sales. The Under Secretary of Defense for Research and Engineering is the
approving authority and will state in writing any approvals granted for waivers
involving sales of defense articles or technology to domestic orgamizationms.
This authority shall not be redelegated. A copy of each approved waiver will

be forwarded to the Assistant Secretary of Defense (Comptroller) and to the
concerned DoD Component(s) by the approving authority.



’ S
7. This Directive does not apply to sales of excess property wheam account-
ability has been transferred to property disposal activities and the property
is sold in open competition to the highest bidder. ' '

H. INFORMATION REQUIREMENTS

The recordkeeping and reporting requirements prescribed in paragraph G. 2
of enclosure 2 are asslgned Report Control Symbol DSAA(Q)1112.

I. EFFECTIVE DATE AND IHPLEHENTATION

This Directive is effective immediately. Forward two copies of implementing
documents to the Assistant Secretary of Defense (Comptroller) withinm 120 days.

Enclosures - 5
1. Definitions
2. Procedures
3. Format for MDE Calculation
4, Format, Recoupment of Nonrecurring Costs on MDE items.
5. Quarterly report format on status of
= NC recoupment charge collections



A. Maijor Defense Zguipment means any item of ‘equipment sn the United States
Munitions List aaving a aomrecurring RDT&E cost of more t2am 35S0 amillionm or a
total production cost of more than $200 million.

B. Government Sale means 3 sale of articles and/or services o customers by
any DoD Component under authority of appropriate legisiative acts.

C. Direct Sale means a commercial sale to a customer >v a jefemse contractor
of products, tecanmology, materiel, services, and/or deveioomeat or production
techniques wnich were originally developed, improved or produced using DoD
appropriations or funds.

D. Domestic Organization means any U.S. nongovernmental orgamization or private
commercial firm. :

E. Technology means information of any kind that can be used or adapted for use
in the design, production, manufacture, utilization or recomnstruction of articles
or materiel. The data may take a tangible form, such as a scale model, proto-
type, blueprint or an operating manual, or may take an intangible form, such as
technical advice.

F. Nonrecurring Research, Development, Test and Evaluation (RDTSE) costs are
those costs funded by an RDT&E appropriation to develop or improve the product
or technology under consideration either through contract or in-aouse effort.
This includes costs of any engineering change proposal initiated prior to date

of the contract with the customer, as well as projections of such costs, to the
extent additional effort applicable to the sale model or tachnology is necessary
or planned. It does not include costs funded by either Procurement or Operations
and Maintenance appropriations. '

G. Noamrecurring Pzoduction Costs are those one-time costs incurred in support
of previous production of the model specified and those costs specifically
incurred in support of ‘the total projected production run. These nonrecurring
costs include DoD expendituress for preproduction engineering, rate. and special
tooling, special test equipment, production engineering, product improvement,
destructive testing, and pilot model production, testing and evaluation. Nom-
recurring production costs do not include DoD expenditurs=s for machine tools,
capital equipment or facilities for which contractor rental payments are made
in accordance with the DAR (reference (e)) or asset use charges assessed in
accordance with DoD 7290.3-M (reference (d)).

H. "Svecial"” RDT&E and Nonrecurring Production Costs are those incurred at the
request of, or for the benefit of, the customer in developing a special feature
or unique requirement. These costs must be paid by the customer as they are
incurred.

I. Pro Rata Recovery of Nonrecurring Costs means distribution (proration) of
a pool to a specific aumber of units which benefit from the investment so that
a DoD Component will collect from a customer a fair (prorata) share of the
investment in the product being sold.
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J. A Cost Pool represents the total cost to be distributed across the specific
number of units. The nonrecurring RDT&E cost pool comprises the costs described
in Definition F. The nomrecurring production cost pool comprises costs described
in Definition G.

K. Foreign Military Sale (FMS) means a sale of defense articles or defemnse
services to a foreign government or international organization under authority
of the Arms Export Control Act (referemce (b)). |

L. Model is a basic alpha-numeric designation within a weapon system series, such
as a ship hull series, an equipment or system series, an airfirame series, or a
vehicle series. For example, the FS5A and the FSF are different models within

the same F-5 system series. "

M. Non-U.S. Contractor. A non-U.S. citizen, or an organization which is not
incorporated in the U.S.



IMPTEMENTING 2ROCEDURES

A. General.

1. Each DoD Component and derfense contractor negotiating the sale of
products and/or tecanology deveioped with DoD avprovriations or funds shail
ensure the assessment of the charges. as set forth in this EZnclosure.

2. Each DoD Component shall calculate a NC recoupment charge for items or
technology reieasable to foreign countries and international orgzanizatioms
when 'MS or direct commercial sales are anticipated. The NC recoupment charge
shall be based upon information recorded in Dod accounting records or DoD budget
justification documents. - Engineering cost estimates may be used to determine
NC expected to be incurred in periods not covered by budget justificationm
documents.

3. The NC recoupment charge computation (nonrecurring RDT&E and produc-
tion) for the sale of MDE items shall be submitted to the Director, DSAA, for
approval of the amount to be applied to pending FMS or direct sales. The
NC recoupment comoutation shall be supported with the MDE calculation work-
sheet illustrated 4t EZnclosure 3. A summary report on each MDE item shall be
provided to DSAA following the format illustrated at enclosure 4. The Director,
DSAA, will review each DoD Component's calculations and provide approved NC
recoupment charges for MDE items to the DoD Component. A copy of all approvals
shall be provided to the DASD(MS) for publishing in DoD 7290.3-M (reference (d)).

4. Once the approved charge has been used in an authorized sale, the charge
will normally ‘not be revised until a model change occurs. However, each DoD
Component shall annually review approved MDE charges to determine if there have
been significant changes in factors or assumptions used to compute the origimal
NC recoupment charge established for a model (for example, significant changes

. in identifiable RDT&E costs or tae anticipated production rum). A significant

change occurs when a new calculation shows a change of more than 30 perceat of
the current system NC recoupment charge for an MDE item or the potential for
an additional NC recoupment charge collection of over $100,000 exists, When
significant changes are ideatifizd for MDE, the DoD Component shall submit a
request to the Director, DSAA, for authority to make appropriate changes in
NC recoupment charges. The Director, DSAA, shall respond to the request in
writing within 60 days after receipt of the request.

5. When a defense contractor negotiates the direct sale of a defemse
article or technology, or a derivative of a USG developed item, he shall request
the amount of the NC recoupment charge from the Administrative Contracting
Officer (ACO) or (for technology sales) the technology charge from the DoD
Component responsible for DoD acquisition of the article. When making this
request, the contractor will suomit such information as may be necessary to
comply with this Directive. If the NC recoupment charge has not already been
established, as provided for under this Directive, the ACO shall contact the
DoD Component activity responsible for establishment of the charge and advise
the contractor of the estimated date the amount of the charge will be made
available.



6. All DoD contracts for RDT&E or acquisition snail :include a mandatory
clause which requires. the contractor to pay the USG. within 30 days following
delivery of each item from the conmtractor's facility, the establisned NC recoup-
ment charge for any domestic or intermational direct sale. coproductionm, or
licensed production of defense articles or tecimoiogy i(see DAR 7-104.64,
reference (e}).

7. The cognizant DoD Comvonent shall deposit coilections in pavment of an
NC recoupment charge without delay in the nearest Federal Reserve Bank to
accounts prescribed in DoD 7290.3-M, reference (d). Notification of the deposit
shall be provided to the DoD Component activity responsible for submission of
reports required in paragraph G.2. of this eaclosure.

B. Calulation of Charges on MDE and Components . MDE items are defined in
Enclosure 1. The determination of whether an item meets the MDE dollar thres-
hold shall be based on obligations recorded to the date the equipment is offered
for sale. Production costs shall include cost incurred for DoD, IMS and known
direct sales production. For the FMS program, the sales offer date shall be

the date a Letter of Offer and Acceptance (LOA) is signed by a U.S. official

and relaased +o the -FMS customer; for commercial sales, the sales offer date
shall be the date of contract signature.

1. NC recoupment charges shall be assessed on a pro rata basis. The
chargzes shall be established by dividing the total of NC investment (nonrecur-
ring RDT&E + nonrecurring production) incurred to date plus projectioms of
future costs to be incurred, by the total estimated number of units projected
to be produced over the life of the system (including DoD requirements, Military
Assistance Program (MAP) requirements, FMS requirements and direct commercial
sales requirements). The computation of the cost pool shall exclude costs for
those items which are restricted to U.S. Governmeant use only (for example, U.S.-
unique nuclear devices, countermeasures, security devices and aircraft
carrier-unique adaptations).

2. The number of units to be produced for DoD shall be obtained from budget
backup data. FMS quantity projections and direct commercial sales quantity
projections shall be jointly derived as best estimates by the Military Depart-
ment and DSAA. Defense contractors should be consulted in determining direct
commercial sales quantities, if necessary. In the case of disagreement on
estimated FMS and direct ccmmercial quantities and sales projections, the
Director, DSAA, will make the final determination in coordination with the ASD
(Comptroller) and USDR&E.

3. For a weapon system which includes more than one component which meets
the MDE threshold or contains a component which has application to several
weapons systems or a commercial sale potential, hereinafter referred to as a
major individual component, a "building block" approach (i.e., the sum of NC
recoupment charges for individual components) shall be used to determine the
NC recoupment charge for the sale of the entire system. Data must be accumu-
lated for each major component when NC is identified in accounting records
or budget documents and when the component has application to more than one
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weapon system or a potential for imdividual FMS or direct commercial sales.
The sum of the various component NC recoupment charges and any remaining NC
for the weapon system will be applied to the sale or a3 ccmpiete system.
Individual NC recoupment charges shall be applied to saies of individual
components. The format for performing the required calculation is at Enclo-
sure 3. DoD Componeats involved with a sale shall assure that componeats are
not purchased separately for ultimate assembly as an end item in an attempt
to circumvent this Directive.

4. The established NC recoupment charge shall be inciuded in the FMS
ugit price or, for commercial sales, provided to the seiler, and paid by the
seller to the USG. :

5. In the event a commercial item being sold is substantially differeat
(less than 90 perceat common) from the USG item for wnich the NC recoupment
charge was developed, the charge shall be assessed based on the extent of com=
monality with the USG item. For example, if the commercial item is 25 percent
common with the DoD item, then only 25 percent of the established NC recoupment
charge for the DoD item shall be assessed. The DoD Compoment office with sys-
tem engineering responsibility for the item will be respomsible for determining
the degree of such commonality. The contractors shall be advised in writing of
the NC recoupment charge for derived items. A copy of the notification shall
be provided to the Director, DSAA.

6. If records necessary to emable a pro rata NC calculation have been
lost or destroyed for particular MDE items in which the USG has an NC invest-
ment, the DoD Component (Assistant Secretary or higher) shall certify that the
records have been lost or destroved and shall determine a unit NC recoupment
charge equal to 4 percent of the most recent USG contract price. The certifi-
cation of lost or destroyed documents and recommended fixed charge per unit
shall be forwarded tc the Director, DSAA, for approval. The Director, DSAA
shall then establish a fized unit NC recoupment charge for all subsequent
sales.

C. Calculation of Charzes on Non-Major Defense Equipment '

1. End Items. 4 percentage NC recoupment charge shall be assessed on
non-MDE end items whenever $2 million of RDT&E funded cost has been or is
expected to be incurresd on the item. The applicable surcharge shall be 5
percent of the item's current FMS selling price exclusive of NC recoupment
charges, for items sold under the FMS program or sold commercially by U.S.
contractors. The Dol Component shall establish a unit NC recoupment charge
for all subsequent sales and the unit charge shall be published in DoD
7290.3-M (reference (d)).

2. Modification Kits.

a. Developed to provide an end item with new or improved capability.
An NC percentage charze shall be made whenever $2 milliom of RDT&E, procurement
or operation and maintance funds have been expended on engineering, development,
or testing of the kit. The applicable surcharge shall be 5 percent of the
modification kit's selling price for kits transferred under the FMS program or
sold commercially by U.S. contractors.




b. Deveioped =2 improve the safety, reiiapilitvy. avaiiapilitv. and

. maintainabilitv. [he cost of programs designea to improve the safety, re-

liapility,; availability and maintainability for thke projectad liie or the
equipment. shall be included in the end item/major component NC 20o0is. In the
event an FMS customer funds part of the development cost through a Component
Improvement Program (CIP) or comparable program, then a pricing exception for
an appropriate adjustaent of the established NC recoupment cZarze may be
requested by a DoD Componment. Modification kits deveioped to izprove safety,
reliability, availability and maintainability are issued to *MS customers or
incorporated into end items/major compoments without an additiomai NC recoupment
charge because the appiicable development cost is either inciuded in the end
item/major componeant NC recoupment charge or recouped as CIP or comparable
program charges on the end item or major component.

t

3. Components of aon-MDE items. A percentage NC recourment charge shall
be made on any non-MDE item component whenever $2 million of RDT&E appropria-
tions has been or is expected to be expended on the component. The applicable
charge shall be 5 percent of the component's current FMS selling price for
parts transferred under the FMS program or sold commercially by a U.S. con-
tractor.

D. Calculation of Charges for Technology Sales This paragraph establishes
procedures for caiculation of charges after receipt of authorization to release
technology.

1. Technical data vackages

a. An NC recoupment charge shall be assessed for the transfer and use
of Technical Data Pacikages (TDPs) to be used to manufacture or produce items for
non~U.S. Government use. Charges for the use of TDPs are normally referred to
as royalty fees. However, for MDE items, the approved MDE NC rscoupment charge
shall be assessed for each item manufactured or coproduced in lieu of a royalty
fee.

b. For a non-MDE item an NC percentage surcharge shall be applied as -
the royalty fee on the basis of the item's current FMS selling price. Prescribed
charges for non-DE items are as follows: i

(1) Toreign Governments - 5% on items manufactured for in-country
use and 8% on items manufactured for third party use by or on behalf of foreiga
governments or international organizatioms.

(2) U.S. Contractors - 3% on items manufactured for consumption
in the U.S. and 5% on items maaufactured for export.

c. The above charges will be deemed to constitute the "fair market
price" for U.S. technology.

d. A TDP developed with USG funds shall not be released to any non-
USG parties, including contractors, unless the recipient has agreed in writing
to pay the applicable charges prescribed by this Directive.
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2. Softwars. A\ charze shall be made for saies or USG deveioped software
- whenever 32 million or more has been. or is expected to be. expended by the DaD
Component to develop the software regardless of appropriation account. The
charge shail be a pro rata charge. The numerator shail be the cost incurred
by the DoD Component. The denominator sihall be either the number of weapons
systems to be subported by the software pacikage or the number or soiftware
packages to be duplicated, as applicable.

3. Other Technoloey Transfers. For all other techmology transfers,

including transfers or TDPs for purposes other than manufacturing and all

ransfers of industrial or manufacturing processes, the amount of the charge
will equal the fair market value of the technology invoived. For tramsfers to
any U.S. domestic organization this charge will be the lower of either: (1)

a proportionate share of the DoD investment cost identified to the development
of the technical data/technology involved; or (2) a fair market price for the
technology/technical data involved based on demand or the potential mometary
return on investment. For tramsfers to any non-U.S. comtractor or other foreign
customer, this charge will be the greater of the foregoing two altermatives.
Accordingly, the lower domestic price will be applied only if the prospective
domestic purchaser signs a written commitment to DoD that the technology/
technical data will not be transferred to any other party.

E. Joint DoD Component Develovment Effort. DSAA shall designate a lead DoD
Component to periorm a consolidated caiculation when appropriations of more
than one DoD Component are involved in the NC investment in an MDE item.

F. "Special'" RDT&E and Nonrecurring Production Costs

1. The full amount of "Special" RDT&E and nonrecurring production costs
incurred for the bemefit of a particular customer(s) shall be paid by that
customer(s). However, when a subsequent purchaser requests the sade specialized
features which resulted from the added special RDT&E and nonrecurring production
costs, a pro rata share of these costs may be paid by the subsequent purchaser
and transferred to the original customer provided those special nonrecurring
costs exceed $5 million.; Such reimbursements shall not be transferred to the
original customer if eight years have elapsed since acceptance of DD Form 1513
by the original customer. The USG shall not be charged any NC recoupment charge
if it adopts the features for its own use or provides equipment containing such -
features under a U.S. Grant Aid or similar program.

2. For coproduction or codevelopment/cooperative development or
cooperative production agreements, the policy set forth in this Directive
shall generally determine the allocation basis for recouping from the third
party purchasers the investment costs of the participants. Such agreements
shall provide for the application of the policies in this Directive to sales
to third parties by any of the parties to the agreement and for the distributiom -
of recoupments and technology charges among the parties to the agreement.

G. Revporting NC Recouoment Collections

1. Funds collected for NC recoupment charges shall be disposed of in
accordance with DoD 7290.3-M (reference (d)).



2. Components shall maintain records of anticipated and actual NC recoup-
ment charge collections for each FMS case and commercial contract. Commercial
contracts may be consolidated and reported under a control asumper if such a
grouping is considered cost effective. A quarterly report on the status of
NC collections shall be forwarded to the DSAA Comptroller with a copy to the
Director for Accounting Policy, Office of the Deputy Assistant Secretary of
Defense (Management Systems), 45 days following the close of each quarter The
report format is at Enclosure 5.



ITEM DESCRIPTION:

Identification No.:

' ’ -
FORMAT FOR MDE CALCULATION

(With Tllustrative Entries

PART A - NONRECURRING R&D INVESTMENT

R&D Projects

(Eancl 3)

Date Prepared

DoD Component

Preparer's Name,
Job Series and Grade

Air Vehicle 1,500

X Y Z Total
‘Major Components
Air Frame 80,000,000 $80,000,000
Eogine (JXX) 58,000,000 58,000,000
Radar 5,000,000 5,000,000
Avionics ) ' 1,000,000 1,000,000
Undistributed to Component 20,000,000 __ 20,000,000
Air Vehicle $164,000,000
PART B - NONRECURRING PRODUCTION INVESTMENT
AF 1537 Contract Contract
Sep 1, 1981 XX 2z Total
Major Components :
Air Frame 5,000,000 $ 5,000,000
Engine (JXX) 7,000,000 7,000,000
Radar 3,000,000 3,000,000
Avionics . 5,000,000 5,000,000
Undistributed to Component 10,000,000 10,000,000
Air Vehicle : $30,000,000
PART C - DENOMINATOR
Source Documents Commercial
DoD Quantities MAP/FMS Est. by
FYDP ADP Five Year Security ADP Contracting
Proc. Annex Project 311 . Assistance Plans Project 311 Officer Totals
Air Frame - 1,500 850 2,350
Engine (JXX) 3,050 -2,500 2,000 ‘7,550
Radar 2,700 950 100 3,750
Avionics 1,500 850 2,350
750 2,250



(Encl 3)

. PART D - COMPONENT NC

. ‘Unit NG

, R&D Production Total Projected Units Recoupment Charge

Major Components ' T
Air Frame , $80,000,000 § 5,000,000 , $85,000,000 2,350 $36,170 (1)
Engine (JXX) 58,000,000 7,000,000 . 65,000,000 7,550 8,609 (1)
Radar 5,000,000 3,000,000 8,000,000 3,750 : 2,133 (2)
Avionics 1,000,000 5,000,000 6,000,000 2,350 2,553 (2)
Undistributed 20,000,000 10,000,000 30,000,000 2,250 13,334 (3)

PART E - SYSTEM NC CHARGE
1. Current Development Costs:

Air Frame (l’each system) : $36,170

Engines (2 each system) 17,218
Radar (1 each system) 2,133
Avionics (1 each system) 2,553
Undistributed (Allocated to end items) - 13,334

2. GFM Development Costs:

1SS Cannon (2 each system) : 500

HR X Radio (1 each system) 250

XM Bomb Sight (1 each system) _ 300

Access II Scat (1 each system) 700
TOTAL SYSTEM CHARGE $73,158 (1)

Notes

(1) Unit NC recoupment charge calculation for MDE item must be submitted to DSAA

for review and approval.
(2) Unit NC recoupuent charge for non MDE item is added to DoD Component schedule
of non-MDE charges and reported to the DASD(MS) for publication in DoD 7290.3-M.

(3) Undistributed systems' NC is recouped on ead items.
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(kncl 4)

RECOUPMENT OF NONRECURRING COSTS ON SALES

OF MDE

ITEMS

DATE PREVARED

DOD COMPONENT

wef AS OF DATE NAME ANO TELTPHONE NUMBER
OF CONTRACT POINT
SECTION A !
ta) ib) ich (O] {s)
NONRECURRING COSTS p RECOMMENDED PPO RATA
WEAPON SYSTEM (3 THOUSANDS) PRODUCTION QUANTITY UNIT CHARGE “EVIOUS UNIY
OR COMPONENT > CHAKGE
ROVGE PRODUCTION T01AL ARMY MARINE/NAVY] AIN FORCE MAP/FMS/DIRECT SALE 101AL ADT6E  PRODUCTION 1014l
*
SECVION B
PRODUCTION QUANTITIES
£crua PROJECT ON ToraL
MAP
DIRECT SALE
™S
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(Encl 5)

RECOUPMENT OF NONRECURRING COSTS ON SALES OF USG PRODUCTS AND TECHNOLOGY

" Department of the . Report Control Symbol: DSAA(Q)1112
(§ Thousands) Report Preparation Date
' Report Cut-Off Date

Actual Collections

_ Amount Amount Collected
Case Year of Sale Total Anticipated Collected This Fiscal Cuasulati
Designator (1) Purchaser Item and Amount NC Charge (2)(3) This Quarter Year to Date ~_ Collectio

Part 1 - Cases open at the start of the fiscal year.

A. Recoveries on U.S. Government sales to foreign governments and international organizalions.
B. Recoveries on direct sales to foreign governments, international organizations and foreign commercial firms.

C. Recoveries on sales to domestic commercial firms.
Part 2 - New cases accepted during the fiscal year.

A. Recoveries on U.S. Government sales to foreign governments and internatiomnal organizations.
B. Recoveries on direct sales to foreign governments, internstional organizations and foreign commercial firus.

C. Recoveries on sales to domestic commercial firms.

Notes:

(1) Applicable to U.S. Government sales to foreign governments and international organizations. For direct sales,
it will be necessary to establish a "dummy" case number for control purpose.
(2) When collection results from the sales of technology, rather than product, place a (T) after the anticipated

charge.
(3) Place an asterisk after charge when collection is completed.
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OFFIiCZ OF THE ASSISTANT SECRETARY OF DEFENSE

WASHINGTON. D C. 20301

COMPTROLLER
(Management Systems)

2 5 APR 1983

‘Ms. Judith D. Hendrickson
Deputy Associate Administrator

for Policy Development
Office of Federal Procurement Policy
Office of Management & Budget
Washington, D.C. 20503

Dear Judith,

Your April 18, 1983, letter requested my comments on
correspondence you received from VARO concerning DoD policies
on the recoupment of nonrecurring R&D costs on commercial
sales. ~ The VARO correspondence stated that DoD had promulgated
a recoupment policy that:

o is. inconsistent with the intent of the Congress of the
United States;

o results in a net drain to the U.S. Treasury;
o 1is adversely affecting the U.S. Balance of Payments;

o |is grosslj unfair to U.S. contractors who must compete
with foreign subsidized contractors;

o cannot be enforced in a cost-effective way;
o 1is not based on statutory authority.
I do not agree with any of the VARO statements.

Our current recoupment policies are based upon Council On
International Economic Policy (CIEP) Decision Memorandum 23,
August 2, 1974. The CIEP recommended that recoupment be sought-
on government-owned and financed technologies and products when
they are proposed for sale to non-U.S. Government buyers. This
recommendation was approved by the President and, of course,
implemented by DoD. :

We have testified on this recoupment policy before a Sub-
committee 'of the Committee on Government Operations, House of
Representatives, and that Committee recommended (H.R. 97-214)
that DoD increase its efforts in the area of recoupment of R&D

~on commercial sales. Thus, we have direction from both the



President and the Congress to recoup nonrecurring R&D costs on
commercial sales.

The legal basis for collection of these costs from
contractors is signature of ccntract containing DAR clause
7-104.64. If a contractor refuses to accept this DAR clause,
the issue is raised to top DoD management levels and use of
the clause may be walved.

Obviously, if we have competing contractors, and one
declines to accept the clause, award is made to a contractor
willing to accept the clause. It should be noted that there is
provision for a contractor to request waiver of the R&D °
recoupment charge. Such waivers have been granted when
required by a U.S. contractor to compete with a foreign
contractor for foreign non-government sales. However, requests
for waiver have been denied when the competitor was a U.S.
contractor who developed the competing piece of equipment with
private monies. We believe this waiver authority adequately
assures that U.S. contractors can compete with foreign
contractors.-

The additional cost to DoD for collection of R&D
recoupment charges on commercial sales is minimal. The major
cost to DoD results from calculation of the amount due on
various items of equipment, and we accomplish this calculation
to meet the requirements of the Arms Export Control Act.

In summary, I believe the current R&D recoupment policies
are reasonable and in the best interest of the U.S. taxpayer.
I appreciate this opportunity to comment on the correspondence
you received from VARO.

Sineerely,

Michael J. Melburn



‘\fférospace incustries Asscciation of America, Inc. 24,

June 1, 1984

DASD (Comptroller)

ATTN: Mr. Michael J. Melburn
Director, Policy Promulgation

Room 3A882, The Pentagon

Department of Defense

Washington, 0.C. 20301

SUBJECT: AIA Comments on Proposed Revision to DoD Directive 2140.2
"Recoupment of Non-recurring Costs on Sales of U.S. Products
and Technology"

Dear Mr. Melburn:

In furtherance of the industry interest on recoupment shown during our DoD
meeting of June 23, 1983 and the subsequent follow-on actions culminating in
the opportunity provided during April 1984 to review and provide comments on
the proposed DoD Directive 2140.2, our members have compieted these review
efforts. Their consolidated views divided into ®"General® and “Specific*
sections are provided for your consideration.

General Comments:

It is the consensus of our members that this proposed Directive
revision is overreaching in its purpose and scope and is unduly
complicated.

It would appear that the thrust of the directive could be
accommodated by recoupment on the major equipment or systems sales
without application to components, modification kits, technical data
packages, etc. Implementation of the requirements set forth in the
directive will significantly slow down the proposal cycle and
increase administrative time and effort on the part of both
government and contractors. It will also tend to create 111 will in
dealings with foreign government representatives due to inordinate
delays which can be occasioned by the increased requirements, and
therefore adversely further affect the balance of trade. Moreover,
it will make U.S. industry less competitive with those companies
which are owned or directly subsidized by foreign governments.

The impact will be principally in increased costs through additional
costs passed on directly and indirectly (because of added
administrative effort). This result is obvious and reflected in the

DoD Directive. The impact at the functional level is unknown, but
expected to be small. 4

1725 DeSales Street, N.W. Washington, D.C. 20036 * (202)429-4600
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The entire picture is unclear as to how one can adequately judge the
amount of future FMS or commercial sales of a product at the first
sale to a non-USG customer. If the estimate is low, over recovery is
possible (at a higher inequitable cost share to non-DoD customers).
Conversely, if the estimate is high (resulting in lower recovery)
does the U.S. Government accept this and absorb the difference or
will non-USG customers be subsequently assessed?

Another scenerio might be that a product is modified or improved at
the expense of a particular non-USG customer. If this improvement is
subsequently procured in a product sold to the USG, it would seem
logical for the USG to pay the non-USG customer a "royalty" for the
USG's share of avoided non-recurring costs.

Finally, if the logic of the control and bookkeeping problems as well
as reduced competitive position do not prevail, and it is deemed
necessary by the DoD to impose this surtax on foreign customers, it
would seem appropriate that since the government must evaluate data
supplied by contractors and determine the amount to be assessed and
added to the contractor's price, it would be far more efficient, and
less burdensome to the contractors if - on FMS cases - the DoD just
add these costs to their FMS administrative burden and collect it off
the top as they are paid by the FMS customer, rather than have the
contractor add it to their price and pay it back to the government.
In this way thev cut out the middleman and that associated
bookkeeping work for the contractor.

The DoD Directive will cut costs and administrative burden if each
Military Department of Defense Agency involved will provide timely
and efficient implementation of subject Directive with standard
procedures. If the systems and procedures for implementation vary
among the various agencies, administration of the industry portion
will be more costly and time consuming.

Specific Comments

1.

Encl. 1 Definitions
Para. F. Non-recurring Research, Development,. Test and
Evaluation (RDT&E)
Para. G. Non-recurring Production Costs
Encl. 2 Implementing Procedures
Para. B-1 Calculation of Charges on MDE and Components

The non-recurring development and production cost of ECP's which
are authorized after contract award is shared by USAF and all FMS
countries on a per aircraft basis. The projected total cost
defined in F. and G. could be interpreted to include these costs
which would amount to double bidding on ECP's. However, review of
Implementing Procedures Paragraph C.2.b. indicates this is not the
intent. Some clarification of definitions F. and G. as related to
FMS sharing of ECP development costs after contract award is
desirable.
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Wajvers - Para. G. 4 provides that decisions will be reached on
waivers within "60 days after receipt of the request." In cases
where other nations request waiver of non-recurring cost charges
for articles or services included in a direct Commercial sale, U.S.
contractors are often under severe time constraints to submit
Proposals in time to meet international competition. A processing
time of no more than 30 to 45 days would be most helpful.

Encl. 2 Impliementing Procedures
Para. A.b5. Generai

Contractor Payments of Nonrecurring Cost Charges - Para. A. 6 of

Encl. 2 "Implementing Procedures" provides that U.S. contractors

will be required to pay the U.S. GOVT. (USG) within 30 days following
“the delivery of each item from the contractors facility." Thirty
(30) days after the delivery of each item is not considered

sufficient time in the 1ight of international billing and payment pro-
cedures. A more appropriate payment period would be 30-45 days after
the U.S. contractor receives payment from the customer for art1c1es
-or services delivered.

In addition referring payment within thirty (30) days of an affected
item is not feasible since in the current multinational market
contractors do not receive payment in some cases for years.

Encl. 2 A.6 General
B.4 Calculation of Charges on MDE and Components

The contractor does not pay recoupments on FMS programs. Recoupments
are handled cutside the hardware contracts. Direct sale contracts
may also require payment of recoupment charges outside the contract
if FMS credits are used. Payments would be through a USG/FMS
customer LDA for services and recoupments. If recoupment charges

are included in a direct sale contract, payment to the USG should be
upon or after payment by the direct sale customer to contractor.

Consultation with Defense Contractors in Determining Direct Commercial
Sales Quantities - In Para. B.2 of Encl. 2 it indicates that “"Defense
Contractors should be contacted if necessary in determining direct
sales quantities." Suggest elimination of the words “if necessary."
Contractors should be asked for any inputs they may have in all cases
involving direct commercial sales.

Encl. 2 Para. C 2b, sentences 1 and 2

*Developed to improve the safety, reliability, and maintainability.
The cost of programs designed to improve the safety, reliability,
availability and maintainability for the projected 1ife of the
equipment shall be included in the end item/major component NC
pools. In the event.an FMS customer funds part of the development
cost through a Component Improvement Program (CIP) or comparable
program, then a pricing exception for an appropriate adjustment of

the established NC recoupment charge may be requested by a DoD
Component."
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COMMENT: It will be a common occurrence for purchasers to qualify
for an NC adjustment because of their CIP participation. Will

DSAA be asked to adjust the NC on an individual country/case basis?
It would be more efficient for the DoD components to adjust the NC
based on a DSAA approved formula. Will the same rule apply to TCP
members? If a country discontinued CIP participation would the NC
for the end item have to be adjusted?

7. Encl. 2 Para. D. la, Technical Data Packages

COMMENT: Establishing unit prices for commercial sales would be
very difficult, since no existing mechanisms are in effect at this
time. The entire proposal method of collecting dollars on technical
publications in place of royalty fees would be hard to accept by
either the multinational customers or the manufacturers required to
implement such a procedure. In fact, this method would not be
acceptable.

Our aerospace industry recognizes the legal requirement to recover all
Government costs associated with Research, Development, Test and Engineering,
and the production of defense articles and services that are sold to other
customers. We believe that favorable consideration of these industry views
and recommended changes to the proposed Directive revison will facilitate its
implementation more effectively. Thank you for providing this opportunity.
Should there be a need for any clarification, our members will be happy to
comply.

Very truly yours,

77 .
John W. Stahl, Jr. .

Director, Product Support -
AEROSPACE OPERATIONS SERVICE
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an extension of the comment period
would be provided.

In response to the proposal Beecham
Eaboratories requested that an informal
conference be held on the proposal. In
the Federal Register of March 6. 1984 (48
FR 8260), FDA issued a notice of
informal conference and extension of
comment period. The notice announced
that an informal conference would be
held on April 2, 1984, and extended the
period for submission of written .
comments to May 2, 1984. ’

On April 17, 1984, FDA received from
Beecham Laboratories a reques! for a
30-day extension of the comment period.
Beecham states that it is now compiling
the data end information requested hy
the agency at the informal conference
but will be unable to completea -
comprehensive and detailed response ifi
the comment period specnﬁed in the
notice. - -

Beecham also stated that the delay in
the availability of the written transcnpt
of the informal conference has
decreased the time for a sufficient
review of information presented at the
informal conference and to prepare and
submit written comments.

FDA has carefully considered the
request. The agency has determined that
additional time for the preparation and -
submission of meaningful information
and data is in the public interest.
Accordingly. the comment period for
submissions by any interested person is
extended to June 1, 1984.

Interested persons may, on or before
June 1, 1984, submit to the Dockets
Management Branch {address above)
written comments regarding this
proposal. Two copies of any comments
are to be submitted, except that
individuals may submit one copy.
Comments are to be identified with the
docket number found in brackets in the -
heading of this document. Received
comments may be seen in the office
above between 9 a.m. and 4 p.m..
Monday through Friday.

Dated: April 25, 1984.

Sammie R. Young,

Deputy Director, Office of Compliance.
1FR Doc. M-11631 Flled 4-26-84: 10:48 am)
BILLING CODE 4180-01-M

DEPARTMENT OF DEFENSE
Office of the Secretary ‘

32 CFR Part 221
1DoD Directive 2140.2}

Recoupment of Nonrecurring Costs on

Sales of U.S. Producu and Technology .

AGENCY: Office of the Secretary. DoD.

ACTION: Proposed rule.

SUMMARY: This proposed rule will
incorporate recommendations made in a
Committee on Government Operations
Report, H.R. No. 87-241. This proposed
rule provides specific guidance to all
Heads of DoD Components on the -
recoupment of nonrecurring costs when
products or technology developed with
appropriated funds are sold
commercially or through the Foreign
Military Sales program. Recoupment
charges will be made whenever the
Department of Defense has incurred $2
million or more of nonrecurring costs in
developing an item or technology, unless
a written waiver has been obtained from
appropriate DoD officials. The rule
contains necessary instructions for
preparation and submission of waiver
requests.

DATE:-Wrillen comments must be
received by May 9, 1984.

ADDRESS: Office of the Assistant
Secretary of Defense, (Comptroller).
ATTN: Director for Policy Promulgauon.
The Pentagon, Room 3A882, .

- Washington, DC 20301.

FOR FURTHER INFORMATION CONTACT: -

“ Me. Michael Melbum, 202-697-3135.

SUPPLEMENTARY INFORMATION: DoD
procurement aclivities develop
contractual language to implement the
nonrecurring cost recoupment policies
that are incorporated into acquisition
regulations, which are also published in
the Federal Register for public comment.
The term, “acquisition regulation,”
refers to the Defense Acquisition -
Regulation, the Federal Acquisition
Regulation (FAR), and the DoD FAR

.Supplement.

Executive Order 12291

““The Departinent of Defense has
determined that this proposed rule is not
a major rule, because it is not likely to-
result in an annual effect on the
economy of $100 million or more.

Paperwork Reduction Act

This rule imposes no obligatory
information requirements beyond
internal DoD use.

Regulatory Flexibility Act of 1380

The Assistant Secretary of Defense
(Comptroller) certifies that this rule, if
promulgated, shall be exemp! from the
requirements under 5 U.S.C. 601-812. In -
addition, this rule does not have a-
significant economic impact on small
entities as defined in the Act.

List of Subjects in 32 CFR Part 221
Foreign military sales, Forelgn trada. _

" Armed forces. 4 sy

Accordihgly. it is proposed that 32-
CFR be amended by adding a new Part
221, reading as follows:

PART 221—RECOUPMENT OF
NONRECURRING COSTS ON SALES
OF U.S. PRODUCTS AND
TECHNOLOGY .

“Sec.

2211 Purpose.

221.2 Applicability and Scope

221.3 Definitions.

221.4 Policy.

221.5 Responsibilities.

221.8 Procedures.

221.7 Waivers (Including Reductions).

221.8 Information Requirements.

Authorily: Title 10, United Stalea Code.

§221.1 ‘Purpose.

This proposed rule establishes pollcy
to conform with the Arms Export
Control Act as amended, and the
Council on Interntional Economic Policy
Decision Memorandum No. 23 for

" calculating and assessing nonrecurring °

cost (NC) recoupment charges on sales -
of defense articles or technology to non-
U.S. government customers; and assigns
responsibilities, and prescnbes
procedures.

§221.2 Applicability and scope.

(a) This rule applies to the Office of
the Securetary of Defense, the Military
Dupartments, the Organization of the
Joint Chiefs of Staff, the Unified and
Specified Commands, and the Defense
Agencies (hereafter referred to
collectively as “DoD Components").

(b) Its provisions shall be applied
contractually to corporations-and .
private parties who sell defense articles’
or technology developed with DoD
appropriations or funds (and in special .
cases, customer funds) or use such
technology to manufacture items sold
commercially lo a foreign government,
international organization, foreign
commercial firm, or domestic
organization.

§221.3 Definitions.

(a) Major Defense Equipment. Any
item of equipment on the United States
Munitions List having a nonrecurring
ROT&E cost of more than $50 million or
a total production cost of more than $200
million.

{b) Government Sale. A sale of
articles or services, or both, to
customers by and DoD Component
under authority of appropriate ..
legislative acts. .

(c) Direct Sale. A commercial sale to a
customer. by a defense contractor of
products, technology, material, services.
or development or production . i i} .

‘
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developed, improved, or produced usmg
DoD approriations or funds. .

(d) Domestic Organization. Any U. S
nongovernmental organization or
private commercial firm.

(e) Technology. Information of any
kind that can be used or adapted for use
in the design, production, manufacture,
utilization or reconstruction of articles - .
. or materiel. The data may take a
tangible form, such as a scale model,
prototype, blueprint or an operating
manual, or may take.an intangible form,
such as technical advice.

(f} Nonrecurring Research,
Development, Test and Evaluation
{RDT6E) costs. Those costs funded by
an RDT&E appropriation to develop or
improve the product or technology under
consideration either through contract or
in-house effort. This includes costs of
any engineering change proposal
initiated before the date of the contract"
with the customer as well as projections
of such costs to the extent additional
" effort applicable to the sale model or
technology is necessary or planned. It
does not include costs funded by either
procurement or operations and
maintenance appropriations.

(g) Nonrecurring Production Costs.
Those one-time costs incurred in support
or previous production of the model-
specified and those costs specifically
incurred in support of the total projected
production run. These nonrecurring
costs include DoD expenditures for
preproduction engineering, rate and
special tooling, special test equipment,
production engineering, product
improvement, destructive testing, and
pilot model production, testing and
evaluation. Non-recurring production
costs do not include DoD expenditures
for machine tools, capital equipment or
facilities for which contractor rental

payments are made in accordance with -

the DAR or asset use charges assessed
in accordance with DoD 7290.3-M.

(h) “Special” RDTSE and
Nonrecurring Production Costs. Those
costs incurred at the request of, or for .
the benefit of, the customer in
developing a special feature or unique
requirement. These costs must be paid
by the customer as they are incurred.

(i) Pro Rata Recovery of Nonrecurring
Costs. Distribution (proration) of a pool
to a specific number of units that benefit
from the investment so that a DoD
Component will collect from a customer
a fair (prorata) share of the investment
in the product being sold.

(i).A Cost Pool. Represents the total
cost to be distributed across the specific
number of units. The nonrecurring
'RDT&E cost pool comprises the costs
described in § 221.3(f). The nonrecurring

production cost pool comprises costs
described in § 221.3(g).

(k) Foreign Military Sale (FMS). A
sale of defense articles or defense
services to a foreign government or
international organization under
authority of the Arms Export Control
Act.

{1) Model. A basic alpha-numeric
designation within a weapon system
series, such as a ship hull series, an
equipment or system series, an airframe
series, or a vehicle series, For example,
the F5A and the F5F are different
models within the same F-5 system
series. )

(m) Non-U.S. Contractor. A non-U.S.
citizen or an organization which is not
incorporated in the U.S. '

§221.4 Policy. s

Non-U.S. Government purchasers
shall pay a fair price, determined in
accordance with this rule, for the values
of the DoD nonrecurring investment in
the development and production of
defense articles and development of
technology unless an N€ recoupment
charge waiver has been approved by the
DoD official designated in § 221.7,
Approved revised NC recoupment
charges may not be applied
retroactively to accepted FMS
agreements or to direct sales that were
entered into before the date of approval
of the revised NC recoupment charge.

§221.5 Responsibliiities.
{a) The Under Secretary of Defense

-,

. for Research and Engmeermg (USDR&E) -

shall monitor and exercise control over
NC recoupment aspect of domestic
commercial sales of defense articles and
technology and shall take appropriate
action to revise the Defense Acquisition
Refulalion (DAR) to agree with this
Rule.

{b) The Under Secretary of Defense
for Policy shall monitor the application
of this Directive and exercise control
over foreign sales of DoD-developed

" articles and technology.

{c) The Assistant Secretary of Defense
(Comptroller) shall provide necessary
cost accounting guidance and publish a
listing of the items or technology to
which NC recoupment charges are
applicable.

(d) The Director, Defense Security
Assistance Agency (DSAA), shall serve
as the DoD focal point for review and
approval of NC recoupment charges for
major defense equipment (MDE) items
and for processing NC recoupment
charge waiver requests received from
foreign countries and international
organizations for foreign military sales
(FMS) or direct commercial sales.
Approved NC recoupment charges for

Cd
MDE items shall be provided to the
Deputy Assistant Secretary of Defense
(Management Systems) (DASD(MS)) for
publication. . o

{e) Heads of Military Departments

and Defense Agencies shall determine
the DoD nonrecurring investment in

- defense articles or technology and .

perform required pro rata calculations in
accordance with cost accounting '
guidance from the ASD(C); provide
recommended charges for MDE items to
DSAA:; determine the appropriate
charges for non-MDE articles and
technology; provide the approved non-
MDE item and technology charges to the
DASD(MS] for publication and submit
quarterly reports of anticipated and
actual NC recoupment charge
collections to DSAA.

§ 221.8 Procedures.

(a) General, (1) Each DoD Component
and defenpse contractor negotiating the
sale of products or technology - .
developed with DoD appropriations or
funds shall ensure the assessment of the
charges as set forth in this paragraph.

(2) Each DoD Component shall
calculate @ NC recoupment charge for
items or technology releasable to foreign
countries and international
organizations when FMS or direct
commercial sales are anticipated. The-
NC recoupment charge shall be based
upon information recorded in DoD
accounting records or DoD budget
justification documents. Engineering
cost gstimates may be used to determine
NC expected to be incurred in periods
not covered by budget justification
documents.

(3) The NC recoupment charge
computation (nonrecurring RDT&E and
production) for the sale of MDE items
shall be submitted to the Director,
DSAA, for approval of the amount to be
applied to pending FMS or direct sales.
A summary report on each MDE item
shall be provided to DSAA. The
Director, DSAA, shall review each DoD
Component's calculations and provide
approved NC recoupment charges for
MDE items to the DoD Component. A
copy of all approvals shall be provided
to the DASD(MS) for publishing in DoD
7290.3-M.

(4) Once the approved charge has
been used in an authorized sale, the
charge normally will not be revised until
a model change occurs. However, each
DoD Component annually shall review
approved MDE charges to determine if
there have been significant changes in
factors or agsumptions used to compute
the original NC recoupment charge
established for a model (for example,
significant changes in identiflable -
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RDT&E costs or the anticipated
production run). A significant change
occurs when a new calculation shows a
change of more than 30 percent of the
current system NC recoupment charge
for an MDE item or the potential for an
additional NC recoupment charge
collection of over $100,000 exists. When
significant changes are identified for
MDE, the DoD Component shall submit
a request to the Director, DSAA. for
authority to make appropriate changes
in NC recoupment charges. The Director.
DSAA., shall respond to the request in
writing within 60 days after receipt of
the request.

(5) When a defense contractor
negotiates the direct sale of a defense
article or technology, or a derivative of a
USG developed item, he shall request
tife amount of the NC recoupment
charge from the administrative
contracting officer ({ACO) or (for
technology sales) the technology charge
from the DoD Component responsible

_ for DoD acquisition of the article. When
making this request, the contractor shall
submit such information as may be
necessary to comply with this rule. If the
NC recoupment charge has not already
been established as provided for under
this rule, the ACO shall contact the DoD
Component activity responsible for ~
establishment of the charge and advise
the contractor of the estimated date the
amount of the charge will be made
available.

(6) All DoD contracts for RDT&E or
acquisitions shall include a mandatory
clause that requires the contractor to

pay the USG, within 30 days following
de!wery of each item from the
contractor's facility, the established NC
recoupment charge for any domestic or
international direct sale. corporation, or
licensed production of defense articles
or technology (see DAR 7-104.64).

{7} The cognizant DoD Component -
shall deposit collectinns in payment of
an NC recoupment charge without delay
in the nearest federal reserve bank to
accounts prescribed in DoD 7290.3-M.
Notification of the deposit shall be
provided to the DoD Component aclivity
responsbile for submission of reports
required in § 221.68(g)(2).

(b} Calculation of Charges on MDE
and Components.—MDE items are
defined in § 221.3(a). The determination

- of whether an item meets the MDE
dollar threshold shall be based on
obligations recorded to the date the
equipment is offered for sale. Production
costs shall include cost incurred for
DoD, FMS, and known direct sales
production. For the FMS program, the
sales offer date shall be the date a Letter
of Offer and Acceptance (LOA) is

signed by a U.S. official and released to

.

the FMS customer; for commercial seles,
the sales offer date shall be the date of
contract signature.

{1) NC recoupment charges shail be
assessed on a pro rata basis. The
charges shall be established by dividing
the total of NC investment (nonrecurring
RDT&E + nonrecurring production)
incurred to date plus projections of
future costs to be incurrred, by the total
estimated number of units projected to
be produced over the life of the system .
{including DoD requirements, Military -
Assistance Program (MAP)
requirements, FMS requirements, and
direct commercial sales requirements).
The computation of the cost pool shall
exclude costs {or those items which are
restricted to U.S. Government use only
{for example, U.S.-unique nuclear
devices, countermeasures, secunty
devices and aircraft carrier-unique
adapltations).

(2) The aumber of units to be

- produced for the Department of Defense

shall be obtained from budget backup
data. FMS quantity projections and
direct commercial sales quantity
projections shall be derived jointly as
best estimates by the Military -
Department and DSAA. Defense
contractors shall be consulted in
determining direct commercial sales
quantities, if necessary. In the case of
disagreement on estimated FMS and
direct commercial quantities and sales
projections, the Director, DSAA, will
make the final determination in
coordinatidn with the ASD(C) and the
USDR&E.

(3) For a weapon system that includes
more than one component which meets
the MDE threshold or contains a
component that has application to
several weapons systems or a
commercial sale potential (hereafter
referred lo as a major individual
component), 8 ‘building block™ -
approach (that is, the sum of NC .
recoupment charges for individual
components) shall be used to determine
the NC recoupment charge for the sale
of the entire system. Data must be
accumulated for each major component
when NC is identified in accounting
records or budget documents and when
the component has application to more
than one weapon system or a potential
for individual FMS or direct commercial
sales. The sum of the various component
NC recoupment charges and any
remaining NC for the weapon system
shall be applied to the sale of a
complete system. Individual NC
recoupment charges shall be applied to
sales of individual components. DoD
Components involved with a sale shall
ensure that components are not
purchased separately for ultimate ..

assembly as an end item in an attempt -
to circumvent this rule. -
(4) The established NC recoupment

’ chaﬂrge shall be included in the FMS unit

price or, for commercial sales, provided
to the seller, and paid by the seller to
the USG.

(5) If a commercial item being aold is
substantially different (less than 90
percent common) from the USG item for
which the NC recoupment charge was -
developed, the charge shall be assessed
based on the extent of commonality
with the USG item. For example, if the
commercial item is 25 percent common
with the DoD item, only 25 percent of
the established NC recoupment charge
for the DoD item shall be assessed. The
DoD Component office with system
engineering responsibility for the item

- shall be responsible for determining the

degree of such commonality. The
‘contractors shall be advised in writing
of the NC recoupment charge for derived
items. A copy of the notification shall be
provided to the Director, DSAA.

(8) If records necessary to enable a
pro rata NC calculation have been lost
or destroyed for particular MDE items in
which the USG has an NC investment,
the head of the DoD Component
concerned, or designee at the level of
Assistant Secretary or higher, shall
certify that the records have been lost or
destroyed and shall determine a unit NC
recoupment charge equal to 4 percent of
the most recent USG contract price. The

- certification of lost or destroyed

documents and recommend fixed charge
per unit shall be forwarded to the
Director, DSAA, for approval. The
Director, DSAA, then shall establish a
fixed unit NC recoupement charge for all
subsequent sales.

(c) Calculation of Charges on
Nonmajor Defense Equipment—(1) End
Items. A percentage NC recoupment
charge shall be assessed on non-MDE
end items whenever $2 million of
RDTA&E funded cost has been or is
expected to be incurred on the item. The
applicable surcharge shall be 5 percent
of the item’'s current FMS selling price
exclusive of NC recoupment charges for
items sold under the FMS program or

-sold commercially by U.S. contractors.
The DoD Components shall establish a
unit NC recoupment charge for all
subsequent sales and the unit charge
shall be published in DoD 7290.3-M.

+{2) Modification Kits—{i) Developed
to provide an end item with new or
improved capability. An NC percentage
charge shall be made whenever $2
million of RDT&E, procurement or
operation and maintenance funds have
been expended on engineering, .
development. or testing of the kit. The
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applicable surcharge shall be 5 percent
of the modification kit's selling price for
kits transferred under the FMS program
or sold commercially by U.S.
contractors. .

(ii) Developed to improve the safely.
reliability, availability, and
maintainability. The cost of programs
designed to improve the safety,
reliability, availability and

maintainability for the projected life of -

the equipment shall be included in the
end item/major component NC pools. If
an FMS customer funds part of the
development cost through a Component
Improvement Program (CIP) or
comparable program, a pricing
exception for an appropriate adiustmem
of the established NC recoupment
charge may be requested by a DoD
Component. Modification kits developed
to improve safety, reliability,
availability, and maintainability are
issued to FMS customers or -
incorporated into end items /major
components without an additional NC
recoupment charge because the
applicable development cost is either
included in the end item/major
component NC recoupment charge or
recoupcd as CIPor comparable program
charges in the end item or ma)or
component.

(3) Components of non-MDE jtems. A
percentage NC recoupment charge shall
be made on any non-MDE item
component whenever $2 million of
RDTA&E appropriations has been or is
expected to be expended on the
~ component. The applicable charge shall
" be 5 percent of the component's current
¥MS selling price for parts transferred
under the FMS program or sold
commercially by a U.S. contractor.

(d) Calculation of Charges for .
Technology Sales. This paragraph
establishes procedures for calculation of
charges after receipt of authorization to
release technology.

(1) Technical data packages. (i) An
NC recoupment charge shall be assessed
for the transfer and use of Technical
Data Packages (TDPs) to be used to
manufacture or produce items for non-
U.S. Government use. Charges for the
use of TDPs normally are referred to as
royalty fees. However, for MDE items,
the approved MDE NC recoupment
charge shall be assessed for each item
manufactured or coproduced instead of
a royalty fee.

(ii) For a non-MDE item an NC
percentage surcharge shall be applied as
the royalty fee on the basis of the item's
current FMS selling price. Prescribed
charges for non-MDE items are as
follows:

(A) Foreign Governments. Five
" percent on items manufactured for in-

. )

country use and eight percent on items
manufactured for third party use by or-
on behalf of foreign governments or
international organizations.

(B) U.S. Contractors. Three percent on’

items manufactured for consumption in
the U.S. and five percent on items
manufactured for export.-

_ (iii) The above charges will be
considered to constitute the "fair market
price” for U.S. technology.

(iv) A TDP developed with USG funds
may not be released to any non-USG
parties, including contractors, unless the
recipient has agreed in writing to pay

" the applicable charges prescribed by

this rule.

(2) Software. A charge shall be made
for sales of USG-developed software
whenever $2 million or more has heen,
or is expected to be, expended by the”
DoD Component to develop the
software, regardless of appropriation
account. The charge shall be a pro rata
charge. The numerator shall be the cost
incurred by the DoD Component. The
denominator shall be either the number
of weapons systems to be supported by
the software package or the number of
software packages to be duplicated. as
applicable. ~

(3) Other Technology Transfers. For
all other technology transfers, including -
transfers of TDPs for purposes other
than manufacturing and all transfers of
industrial or manufacturing processes,
the amount of the charge shall equal the
fair market value of the technology
involved. For transfers to any U.S.
domestic organization this charge shall

~ be the lower of either: (i} a proportionate
¢ share of the DoD investment cost

identified to the development of the
technical data or technology involved:
or (ii) a fair market price for the
technology or technical data involved
based on demand or the potential
monetary return on investment. For

" transfers to any non-U.S. contractor or
other foreign customer, this charge will -

be the greater of the foregoing two

-alternatives. Accordingly, the lower

domestic price shall be applied only if
the prospective domestic purchaser
signs a written commitment to the
Department of Defense that the
technology or technical data will not be
transferred to any other party.

{e) Joint DoD Component
Development Effort. DSAA shall
designate a lead DoD Component to
perforin a consolidated calculation
when appropriations of more than one.
DoD Component are involved in the NC
investment in an MDE item.

() “Special” RDTE&E and
Nonrecurring Production Costs. (1) The
full amount of “special” RDT&E and
nonrecurring production costs incurred

for the benefit of a particular customer -
or customers shall be paid by that
customer or customers. However, when

a later purchaser requests the same
specialized features which resulted from
the added special RDT&E and
nonrecurring production costs, a pro

rata share of these costs may be paid by -
the later purchaser and transferred to

_ the original customer, provided those

special nonrecurring costs exceed $5
million. Such reimbursements shall not
be transferred to the original customer if
8 years have elapsed since acceptance
of DD Form 1513 by the original
customer. The USG shall not be charged
any NC recoupment charge if it adopts
the features for its own-use or provides
equipment containing such features
under a U.S. Grant Aid or similar
program.

(2) For coproduction or
codevelopment/cooperative

_development or cooperative productior

agreements, the policy set forth in this
rule generally shall determine the
allocation basis for recouping from the
third party purchasers the investment
costs of the participants. Such
agreements shall provide for the
application of the policies in this rule to
sales to third parties by any of the
parties to the agreement and for the
distribution of recoupments and
technology charges among the parties to
the agreement.

(8) Reporting NC Recoupment
Collections. (1) Funds collected for NC

” recoupment charges shall be disposed of

in accordance with DoD 7290.3-M.

(2) Components shall maintain
records of anticipated and actual NC
recoupment charge collections for each
FMS case and commercial contract.
Commercial contracls may be
consolidated and reported under a
control number if such a grouping is
considered cost effective. A quarterly
report on the status of NC collections
shall be forwarded to the DSAA
Comptroller with a copy to the Director
for Accounting Policy, Office of the
Deputy Assistant Secretary of Defense
(Management Systems) Office of the
ASD({C), 45 days following the close of

. each quarter.

§221.7 Walvers (Including Reductions).

{a) The Arms Export Control Act
requires the recoupment of NCs of MDE
from FMS customers but authorizes
consideration of waivers for particular
sales that, if made, significantly advance
U.S. Government (USG) interests in the
North Atlantic Treaty Organization,
Japan, or Australia. Waiver for non-
MDE items under FMS and for direct
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commercial sales shall be based upon
the same considerations.

(b) Requests for waivers of NC
recoupment charges for sales of defense
articles under the FMS program or on
direct commercial sales to foreign
governments and international
organizations shall be submitted to the
Director, DSAA. Requests shall originate
with the foreign government and shall
provide information regarding the extent
of standardization to be derived as a
result of the waiver and other benefits
which would accrue to the USG as a
result of the sale. The request shall
contain a summary statement of the
facts regarding the program, benefits
expected and justification therefor, and
any calculations necessary to determine
that the waiver has resulted in a
reduction of contract price. Blanket
waiver requests may not be submitted
nor considered. The term "blank.
waiver” refers to an NC recoupment "
charge waiver for all sales to a
particular country or all sales of a
weapon system. A waiver request may
not be approved for a sale that was
accepted without an NC recoupment
charge waiver, unless the waiver was
" pending at the time of acceptance. A
waiver may not be granted in -
connection with a direct commercial
sale if such a waver could not have been
. legally granted in connection with a sale
made under the FMS program.

(c) Requests for waivers of NC
recoupment charges for domestic sales
of defense articles shall be submitted by
the contractor to the USDR&E. The
request shall provide information
regarding the dollar value of the waiver,
benefit to be derived by the Department
of Defense, the names of foreign and
domestic competitors, impact on the
USG balance of payments,
demonstrable rights of the manufacturer
or purchaser. and any other justification
for the waiver.

(d) Requests for waivers shall he
processed expeditiously, and a decision
made by the approving authority (sce

§ 221.7(f)) either to approve or
disapprove the request within 60 day
after receipt. A waiver in whnle or in
part of the recoupment charge shall be
provided in writing to the DoD
Component concerned before issuance
of the FMS ageement or signing of the
direct sale commercial contract.

(e) The approving authority shall
request the concurrence of the Director,
DSAA; the ASD(C); and the USDR&E, as
appropriate, in his or her decision. If an
issue concerning the waiver request
cannot be resolved, the approving
authority shall refer the waiver request
to the Deputy Secretary of Defense for
final dexerminauon The action

.

memorandum to the Deputy Secretary of
Defense shall be coordinated with the
Director, DSAA, the ASD(C) and the
USDRA&E, as appropriate. ’

(f) The Director, DSAA. is the .
approving authority and shall state in
writing any approvals granted for
waivers associated with FMS and direct
foreign sales. The USDRA&E is the
approving authority and shall state in
writing any approvals granted for
waivers involving sales of defense
articles or technology to domestic
organizations. This authority shall not
be redelegated. A copy of each
approved waiver shall be forwarded to
the ASD{(C) and to the concerned DoD
Components by the approving authority.

(g) This rule does not apply to sales of
excess property when accountability
has been transferred to property
disposal activities and the property is
sold in open competition to the highest
bidder.

§ 221.8 Information requirements.

The recordkeeping and reporting
requirements prescribed in § 221.6(g)(2)
are assigned Report Control Symbol
DSAA(Q)1112. :

M. 8. Healy,

. OSD Federal Register l.mzson Officer.

Department of Defense. -

April 26, 1984,

[FR Doc. 84-11353 Flled 4-30-84; 84S am)
BILLING CODE 3810-01-M

SELECTIVE SERVICE SYSTEM
© 32 CFR Part 1699

Enforcement of Nondiscrimination on
the Baslis of Handicap In Selective
Service System Programs

AGENCY: Selective Service System,
ACTION: Notice of proposed rulemaking.

SUMMARY: This proposed regulation
provides for the enforcement of Section
504 of the Rehabilitation Act of 1973, as

" amended, which prohibits

discrimination on the basis of handicap,
as it applies to programs or activities
conducted by the Selective Service
System.

DATES: To be assured of consideration,
comments must be in writing and must

be received on or before Augus! 28, 1984.

Comments should refer to specific
sections in the regulation.

ADDRESSES: Comments should be sent

to: Henry N. Williams, General Counsel, -

Selective Service System, Washington,
D.C. 20435.

Comments received will be available

for publit inspection in Office of the - -
General Counsel, Selective Service

" Rep. Sarnsm)

System, 1023 31st Street, NW.,
Washington, D.C. 20435. Copies of this
notice are available on tape for those
with impaired vision. They may be

" obtained at the above address.

FOR FURTHER INFORMATION CONTACT:
Henry N. Williams, General Counsel,
Selective Service System, Washington,
D.C. 20435. Phone 202-724-1167. TDD

‘Phone 202-724-0408.

SUPPLEMENTARY INFORMATION:
Background

The purpose of this proposed rule is to
provide for the enforcement of section
504 of the Rehabilitation Act of 1973, as ~
amended (29 U.S.C. 794), as it applies to
programs and activities conducted by
the Selective Service System. As. .
amended by the Rehabilitation, - .
Comprehensive Services, and
Developmental Disabilities
Amendments of 1978 (Sec. 1189, Pub. L.
95-602, 92 Stat. 2982), section 504 of the
Rehabilitation Act of 1973 states that:

No otherwise qualified handicapped
individuel in the United States, . . . shall,
solely by reason of his handicap, be excluded
from the participation in, be denied the
benefits of, or be subjected to discrimination
under any program or activity receiving
Federal financial assistance or under any
program or activity conducted by any
Executive agency or by the United States
Postal Service. The head of each such agency
shall promulgate such regulations as may be
necessary lo carry out the amendments to
this section made by the Rehabilitation,
Comprehensive Services, and Developmental
Disabilities Act of 1978. Copies of any
proposed regulation shall be submitted to

" oppropriate authorizing committees of the

Congress, and such regulation may take
effect no earlier than the thirtieth day after
the date on which such regulation is so
submitted to such committees.

(28 U.S.C. 794) (amendment italicized).

The substantive nondiscrimination
obligations of the agency, as set forth in
this proposed rule, are identical, for the
most part, to those established by .
Federal regulations for programs or
activities receiving Federal financial
assistance. See 28 CFR Part 41 (section
504 coordination regulation for federally
assisted programs). This general
parallelism is in accord with the intent
expressed by supporters of the 1978
amendment in floor debate, including its
sponsor, Rep. James M. Jeffords, that the

.Federal Government should have the

same section 504 obligations as
recipients of Federal financial
assistance. 124 Cong. Rec. 13,901 (1978)
(remarks of Rep. Jeffords): 124 Cong.
Rec. E2888, E2670 (daily ed. May 17,
1978) id.; Cong. Rec. 13,897 (remarks of
Rep. Brademaa), Id nt 36 552 (remarka of

A IEND
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DEPARTMENT OF DEFENSE RECOUPMENT POLICY

EXECUTIVE SUMMARY

The Department of Defense has promulgéted a recoupment policy that

o is inconsistent with the intent of the Congress of the United States;

o results in a net d@in to the U. S. Trea;ury;

o is adversely affecting the U. S. Balance of Pa_yments;‘

o is grossly unfair to U. S. contractors who must competé with foreign subsidized
contractors;

o cannot be enforced in ; cost effective way; and

o) is not based on statutory authority.

It is rec.ommended that the DoD rescind its present regulations (DAR 1-2400, 4-110 and 7-
104.64) and levy recoupment charges only as required by law, as specified in the Arms
Export Control Act of 1976. This recoupment would apply only to "major defense
equipment" on government-to-government sales.

This document includes a discussion of the present policy, legislative history, validity of

the regulation, and other considerations which completely justify the recommendation
that the present DoD regulation be rescinded.
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RECOUPMENT

Recoupment is the recovery by the United States of certain nonrecurring costs on sales of
defense equipment, components and related technology developed with {federal
appropriations. The objective, according to Defense Department procurement regulations
(DAR 1-2400), "is to ensure that a customer pays a fair share of the nonrecurring
investment cost incurred by the Department of Defense."

AUTHORIZATION

The recoupment of nonrecurring costs on certain sales of defense equipment is authorized
by the Arms Export Control Act of 1976, PL 94-329. This Act established in 22 U.S.C.
Section 2761(c)(1) that "letters of offer for the sale of defense articles or for the sale of
defense services...shall include charges for...(C) a proportionate amount of any

nonrecurring costs of research, development, and production of major defense
equipment..." (emphasis added).

It is important to understand the applicétion of recoupment by the Arms Export Control
Act both from a legal and policy perspective. Legally, 22 U. S. C. Section 2761(e)(1)
specifically deals with certain charges associated with "the sale of defense articles or for
the sale of defense services." '"Defense articles and defense services", with respect to
commercial exports, are deﬁneé by the Act as items placed on the U. S. Munitions List by
the President to provide "foreign policy guidance to persons of the United States involved
in the export and import of such articles and services." 22 U. S. C. Section 2778(a)(1). In"
other words, one of the primary purposes for enactment of the Arms Export Control Act
by Congress was to increase the exercise of its oversight powers with respect to the
rapidly ’growing arms sales program. H.R. Rep. No. 1144, 94th Cong. 2 Sess. 12, Reprinted
in (1976) U. S. Code & Ad. News 1378, 1388.

Section 22 U, S. C. Section 2761(e)1)(A), (B), and (D) all specifically call for "appropriate
~charges" for various costs associated with "such articles and services"; "such defense
articles"; and "suich articles", respectively. However, the subsection dealing with

recoupment specifically singles out nonrecurring costs associated with "major defense
equipment."
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" "Major defense equipment" is defined as "any item of significant combat equipment on the
United States Munitions List héving a nonrecurring research and development cost of
more than $50,000,000 or a total production cust of more than $200,000,000." 22 U. S. C.
Section 2794(6). It is clear, therefore, that Congress intended to apply recoupment
charges only to sales of major defense-equipment.

The Act further restricts the sale of major defense equipment to government-to-
government transactions. P. L. 94-329. Thus, the Act makes clear distinctions between
"defense articles and services," sold commercially and subject to the Act's provisions, and

"major defense equipment", sold only in government-to-government transactions.
DEPARTMENT OF DEFENSE IMPLEMENTATION OF RECOUPMENT

According to Defense Department procurement regulations, (DAR Section 1-2401 (a)), "it
is the policy of the Department of Defen;lé to recover a fair share of its investment in
nonrecurring costs related to products...when the products are sold, and when technology
relating to the manufécture of the products is sold or licensed, to a foreign government,

- international organization, foreign commercial firm, or domestic organization.”"
L]

This policy is applied by DoD to "those products and technologies for which investment
costs equal or exceed $5 million...". DAR Section 1-2402(a). All RDT&E and production
contracts of $1 million or more are required to include a defense acquisition clause titled
"Recovery of Nonrecurring Costs on Commercial 'Séle_s of Defense Products and
Technology". (DAR 7-104.6#).. This clause requires that "in the event the Contractor
intends to enter into domestic or foreign commercial sales for items in [the] contract, or
essentially similar items...to obtain the applicable nonrecurring recoupment charge" from
the contracting officer (emphasis added).

Applying its recoupment policy even further to commercial sales, the Defense
Department's regulation states that "[i]n a combination FMS [foreign military sale] and
commercial sale of a product, the Contractor agrees to reimburse the Government for the

nonrecurring costs associated with the commercial portion of the customer's purchase".
DAR 7-104.64(b)(3). |
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The DoD's original recoupment regulations were cited as being authorized by the Armed
Services Procurement Act. 10 U. S. C. Sections 2301-2314 (1956). However, a careful
review of these sections reveal that no reference is made to "recoupment" policy.
Furthermore, there is nothing in the legislative history of this general procurement
statute to indicate that Congress ‘inte'nded this authority. Additionally, whatever
authority had been implied in the procurement statute may also have been restricted or
limited by the specific treatment in the Arms Export Control Act. - |

Later, in adbpting the present regulations on recoupment of nonrecurring research and
development costs, DoD cited the Arms Export Control Act as authority. DoD Directive
2140.2 (January 5, 1977). Although this Act authorizes recoupment of government-to-
government sales of major defense equipment, it clearly does not authorize the broader
coverage of the regulations (i.e., app'ication to direct domestic and foreign commercial
sales and to sales of "non-major" defense equipment).

Thus, it is clear that the Department of Defense applies recoupment charges to situations
specifically precluded -in the Arms Export Control Act. While the Act limits the
‘application of recoupment charges to the sale of "major defense 'equipment", which can be
sold only in a government-to-government transaction, the Pentagon requires recoupment
on bo‘ith government-to-government and commercial contracts in which government
investment equals or exceeds $5 million. Therefore, those DAR regulations that fall
outside the scope of the Arms E;(port Control Act or contradict its letter or purpose, are

invalid.
EFFECTS OF DOD'S RECOUPMENT POLICY

There are other serious policy issues related to the government recouping nonrecurring
costs from the commercial sales of government contractors to foreign and domestic
customers.

Government expenditures for Research and Development are in the nation's best interest
and help to promote both domestic and international competition, to advance technology
and to foster economic growth. The imposition of broad recoupment regulations act as a
disinceqtive for performing organizations in undertaking Federal R&D because it reduces:
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the opportunity for commercial gains. ‘Potential performers are ai?eady burdened with
start-up, production and marketing costs. Additional. requirements for recoupment of
R&D costs would only further discourage their involvement.

Foreign concerns and governments npw seek to become less dependeht on the United
States for commercial and military proAducts and to also gain a significant share of the
_U.S. market. In some instances, they are outbidding U. S. concerns, particularly with
conditions for favorable financing. As a result, the U. S. business industry faces the
prospect of a significantly smaller share of the world market. |

The United States can no longer be complacent about presumed technical superiority in
the international competition for markets. The impact of this situation is apparent in the
high technology industries in the United States, such as electronics and computers, which
are faced with increased competition from foreign countries, many of which benefit from

support and stimulation of their own governments.

The sale of any produc’t— or technology by our American companies helps to bring about a
~ natural public benefit'in this &ountry. An economic benefit to the public is derived from
the taxes which are attached to a sale.' Another benefit to the public is derived from the
exposure to and use of advanced technology. According to proposed policy issued by the
Office of Federal Procurement: policy, recoupment should not be sought when to do so
would result in conflict with important "public considerations..." 45 Fed. Reg. 86954
(December 31, 1980). Moreover, the Commission on Government Procurement found after
careful study that the government's efforts to levy and collect nonrecurring development
costs were decidedly not cost effective. 2 Report of the Commission on Government
Procurement 29 (December, 1972). ' '

The Department of Defense imposes recoupment charges on all its contractors, not just
those who actually perform government R&D work. For example, following an R&D
activity, DoD generally procures follow-on production activity on a cbmpetitive basis
from the drawings and specifications developed in the R&D activity. These production
‘contracts ére frequently, if not generally, won by contractors who had nothing to do with
the development effort or the prototype production. .It_' cannot be said that these
contractors were subsidized by the R&D expenditures because they did not participate in

\.
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them. In fact, they more than likely had to invest their own money in tooling and start-up

- costs for the production effort. Yet, these contractors are saddled with the burden of

paying recoupment charges to the Government on their foreign and domestic sales.

This application of recoupment policy particularly discriminates against small businesses
sincé the entfy level investment in major weapons systems is sufficiently high to preciude
participation by those who did not receive support from DoD at the development and
prototype stages. '

DoD's recoupment policy also appears to be applied only selectively by the Department.
For example, the Pentagon partially waived unit recoupment charges estimated at $1.45
million per plane to promote the sale of F-13 fighters to the Canadian government.

Furthermore, when it is time to actually charge contractors for nonrecurring costs, it
becomes nearly impossible to accurately determine what is to be "recouped." This is
because recoupment charges must be based on a proportion of present and future sales of

a product or technology. Obviously, determining future sales for purposes of computing

~ the appropriate recoupment charge is difficult at best. Additionally, the government does

not necessarily allocate its R&D expenditures on a per contract basis. Rather, R&D funds
are spread over programs, making it impracticable for the government to determine what
portion of program R&D funding is allocable to a specific contract.

Finally, by applying recoupment to commercial contracts, rather than to government-to-

government contracts involving major defense equipment, serious Constitutional questions

~are raised. As a charge to be levied by the federal government on its own sales,

recoupment is unquestionably within the government's power and Constitutional right.
Howeveér, as a levy on U. S. citizens in the conduct of commercial business, which the
recoupment charge is when implemented by DoD, recoupment threatens individual
liberties guaranteed by the Constitution.

CONCLUSION

If the government can procure a defense article competitively, in all likelihood the

technology is such that foreign competitors can and do produce comparable articles.
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Thus, the production contractor must try to sell the article in the foreign marketplace
with the burden of this recoupment chafge while his foreign competitors suffer no such
burden. It is hardly surprising that a customer will buy from the foreign competitor
rather than pay the recoupment charge. Under these circumstances, the U. S. company
must either refuse to take a government production contract, which would saddle him
with this competitive disadvantage, 6r must simply forego-.the export market for that
product. Neither alternative. is in the government's best interest. (The Pentagon
effectivaly recognizes this when it waives recoupment charges on many large contracts.)
Either the government loses potential competitors on its acquisitions or it loses foreign

sales, and the resultant tax revenues and balance of payment benefits.

In enacting the Arms Export Control Act, Congress sought to strike a balance between the
interests of supplementing Department of Defense funds and of not interfering with
- foreign made. Congress determined that such a balance could be sustained by applying
recoupment charges only at one level. The Department of Defense has upset that balance
~under its present recoupment policy. '

Not only is DoD's aiithority for these regulations highly questionable, policy reasons
" demand that the current recoupment p'olicy be re-evaluated. The enforcement of the
policy is not cost effective, resulting in a net drain to the treasury, and is adversely
impacting the U. S. balance of payments. The adverse foreign policy effect of these
regulations on our relation with our allies is immeasurable. The present policy is
unrealistic in light of our diminishing competitive advantage over foreign high technology

companies.

For the aforementioned reasons, DoD's present recoupment policy should be rescinded.
The levy of recoupment charge$ should be limited to that required by law. Congress
intended to apply recoupment only to the sale of major defense equipment sold in
government-to-government transactions. Congress must, therefore, clarify the intent of
the Arms Export Control Act to the Department of Defense.

Page No. 7



YAerospace Industries Association of America, Inc. (i?

June 1, 1984

0ASD (Comptrolier)

ATTN: Mr. Michael J. Melburn
Director, Policy Promulgation

Room 3A882, The Pentagon

Department of Defense

Washington, D.C. 20301

SUBJECT: AIA Comments on Proposed Revision to DoD Directive 2140.2
"Recoupment of Non-recurring Costs on Sales of U.S. Products
and Techno]ogy“

Dear Mr. Me1burn.

In furtherance of the industry interest on recoupment shown during our DoD
meeting of June 23, 1983 and the subsequent follow-on actions culminating in
the opportunity provided during April 1984 to review and provide comments on
the proposed DoD Directive 2140.2, our members have completed these review
efforts. Their consolidated views divided into "General® and “Spec1f1c
sections are provided for your consideration.

General Comments:

It is the consensus of our members that this proposed Directive
revision is overreaching in its purpose and scope and is unduly
complicated.

It would appear that the thrust of the directive could be
accommodated by recoupment on the major equipment or systems sales
without application to components, modification kits, technical data
packages, etc. Implementation of the requirements set forth in the
directive will significantly slow down the proposal cycle and
increase administrative time and effort on the part of both
government and contractors. It will also tend to create 111 will in
dealings with foreign government representatives due to inordinate
delays which can be occasioned by the increased requirements, and
therefore adversely further affect the balance of trade. Moreover,
it will make U.S. industry less competitive with those companies
which are owned or directly subsidized by foreign governments.

The impact will be principally in increased costs through additional
costs passed on directly and indirectly (because of added
administrative effort). This result is obvious and reflected in the
DoD Directive. The impact at the functional level is unknown, but:
expected to be small.

1725 DeSales Street, N.W. Washington, D.C. 20036 ¢ (202)429-4600
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The entire picture is unclear as to how one can adequately judge the
amount of future FMS or commercial sales of a product at the first
sale to a non-USG customer. If the estimate is low, over recovery is
possible (at a higher inequitable cost share to non-DoD customers).
Conversely, if the estimate is high (resulting in lower recovery)
does the U.S. Government accept this and absorb the difference or
will non-USG customers be subsequently assessed?

Another scenerio might be that a product is modified or improved at
the expense of a particular non-USG customer. If this improvement is
subsequently procured in a product sold to the USG, it would seem
logical for the USG to pay the non-USG customer a "royalty" for the
USG's share of avoided non-recurring costs.

Finally, if the logic of the control and bookkeeping problems as well
as reduced competitive position do not prevail, and it is deemed
necessary by the DoD to impose this surtax on foreign customers, it
would seem appropriate that since the government must evaluate data
supplied by contractors and determine the amount to be assessed and
added to the contractor's price, it would be far more efficient, and
less burdensome to the contractors if - on FMS cases - the DoD just
add these costs to their FMS administrative burden and collect it off
the top as they are paid by the FMS customer, rather than have the
contractor add it to their price and pay it back to the government.
In this way they cut out the middleman and that associated
bookkeeping work for the contractor.

The DoD Directive will cut costs and administrative burden if each
Military Department of Defense Agency involved will provide timely
and efficient implementation of subject Directive with standard
procedures. If the systems and procedures for implementation vary
among the various agencies, administration of the industry portion
will be more costly and time consuming.

Specific Comments

1.

Encl. 1 Definitions
Para. F. Non-recurring Research, Development, Test and
Evaluation (RDT&E)
Para. G. Non-recurring Production Costs
Encl. 2 Implementing Procedures
Para. B-1 Calculation of Charges on MDE and Components

The non-recurring development and production cost of ECP's which
are authorized after contract award is shared by USAF and all FMS
countries on a per aircraft basis. The projected total cost
defined in F. and G. could be interpreted to include these costs
which would amount to double bidding on ECP's. However, review of
Implementing Procedures Paragraph C.2.b. indicates this is not the
intent. Some clarification of definitions F. and G. as related to
FMS sharing of ECP development costs after contract award is
desirable.
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Waivers - Para. G. 4 provides that decisions will be reached on
waivers within "60 days after receipt of the request." In cases
where other nations request waiver of non-recurring cost charges
for articles or services included in a direct Commercial sale, U.S.
contractors are often under severe time constraints to submit
Proposals in time to meet international competition. A processing
time of no more than 30 to 45 days would be most helpful.

Encl. 2 Implementing Procedures
Para. A.6. General

Contractor Payments of Nonrecurring Cost Charges - Para. A. 6 of

Encl. 2 "Implementing Procedures" provides that U.S. contractors

will be required to pay the U.S. GOVT. (USG) within 30 days following
“the delivery of each item from the contractors facility." Thirty
(30) days after the delivery of each item is not considered

sufficient time in the light of international billing and payment pro-
cedures. A more appropriate payment period would be 30-45 days after
the U.S. contractor receives payment from the customer for articles

or services delivered. ‘

In addition, referring payment within thirty (30) days of an affected
item is not feasible since in the current multinational market
contractors do not receive payment in some cases for years.

Encl. 2 A.6 General
B.4 Calculation of Charges on MDE and Components

The contractor does not pay recoupments on FMS programs. Recoupments
are handled outside the hardware contracts. Direct sale contracts
may also require payment of recoupment charges outside the contract
if FMS credits are used. Payments would be through a USG/FMS
customer LOA for services and recoupments. If recoupment charges

are included in a direct sale contract, payment to the USG should be
upon or after payment by the direct sale customer to contractor.

Consultation with Defense Contractors in Determining Direct Commercial
Sales Quantities - In Para. B.2 of Encl. 2 it indicates that "Defense
Contractors should be contacted if necessary in determining direct
sales quantities." Suggest elimination of the words "if necessary."
Contractors should be asked for any inputs they may have in all cases
involving direct commercial sales.

Encl. 2 Para. C 2b, sentences 1 and 2

"Developed to improve the safety, reliability, and maintainability.
The cost of programs designed to improve the safety, reliability,
availability and maintainability for the projected 1ife of the
equipment shall be included in the end item/major component NC
pools. In the event an FMS customer funds part of the development .
cost through a Component Improvement Program (CIP) or comparable
program, then a pricing exception for an appropriate adjustment of
the established NC recoupment charge may be requested by a DoD
Component." '
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'COMMENT: It will be a common occurrence for purchasers to qualify

for an NC adjustment because of their CIP participation. Wil

DSAA be asked to adjust the NC on an individual country/case basis?
It would be more efficient for the DoD components to adjust the NC
based on a DSAA approved formula. Will the same rule apply to TCP
members? If a country discontinued CIP participation would the NC
for the end item have to be adjusted?

Encl. 2 Para. D. la, Technical Data Packages

COMMENT: Establishing unit prices for commercial sales would be
very difficult, since no existing mechanisms are in effect at this
time. The entire proposal method of collecting dollars on technical
publications in place of royalty fees would be hard to accept by
either the multinational customers or the manufacturers required to
implement such a procedure. In fact, this method would not be
acceptable.

OQur aerospace industry recognizes the legal requirement to recover all
Government costs associated with Research, Development, Test and Engineering,
and the production of defense articles and services that are sold to other
customers. We believe that favorable consideration of these industry views
and recommended changes to the proposed Directive revison will facilitate its
implementation more effectively. Thank you for providing this opportunity.
Should there be:a need for any clarification, our members will be happy to

comply.

Very truly yours,

Lo VS

John W. Stahl, Jr.
Director, Product Support
AEROSPACE OPERATIONS SERVICE
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SUBCOMMITTEES:
CHAIRMAN, ACCOUNTS

Colonel Hershell Murray
Chief

House Liaison Division
The Pentagon
Washington, D.C. 20301

Dear Colonel:

Please find enclosed a copy of a letter from Mr. C.M. Wood,
President and Chief Executive Officer, NI-TEC Incorporated located in _
the 1llth Illinois Congressional District which I am privileged to
represent, along with enclosures, in which he expresses his concern
about the adverse effects that the present Department of Defense
regulations concerning recoupment charges have on his company, and also
outlines his support for repealing these regulations "and levy recoupment
charges only as required by law as specified in the Arms Export Control
Act of 1976." '

As you will note, Mr. Wood states that the Department's policy is
inconsistent with the intent of the Congress which authorized recoupment
of non-recurring costs only on major defense equipment. Mr. Wood
mentions that the present policy of extending recoupment charges to "any
and all products that cost $5 million to develop” is "grossly unfair to
the U.S. contractors who must compete with foreign contractors and is
adversely affecting their ability to export."

I would be most appreciative if you would give Mr. Wood's views
your most thorough consideration, and also let me know on his behalf,
: why the Department of Defense has chosen to extend recoupment charges
beyond the foreign military sales of major defense equipment.

Thank you for your cooperation and assistance in this matter.
Sincerely,

Psed nmun ey

FRANK ANNUNZIO
Member of Congress

FA/dah ) . -
Enciosures

B



NI-TEC Incorporated C. M. Wood, President and
5600 West Ya§vis ~ Chief Executive Officer
Niles, 1llmoxs 00648

1 312-647-7702. Telex 724367

JUNG 1983

May 31, 1983

The Honorable Frank Annunzio

U.S. House of Representatives
Rayburn Office Building, Room 2303
Washington, D.C.

Dear Sir:

Thank you very much for your time during my visit to your office
on May I8. 1t was the first opportunity to visit since I moved
to Illinois in 198l1. I was very impressed with the enthusiasm

that was shown .to me by you and your staff Unfortunately, the

visit was prompted by a problem we are experzenc;ng here at
.‘J."Jﬁ‘_o :

N -~

= 7 «212 vou, we are in the business of manufacturing night
vision equipment for the military. At the present time, the
procurement activity for our type of equipment is at a low level.
As o result, we have had to reduce our workforce by approximately
100 people, which is 25%. We have also increased our marketing
activities abroad in an attempt to Kkeep our business at the same
level. Foreign sales serves several purposes that is not only
cood for Ni-Tec, but also benefits the U.S. Government.

Ni-Tec is a planned producer of night vision tubes and devices
under the Industrial Mobilization Program. Foreign orders helps
to keep these production capabilities operating without any cost
to the U.S. Government. Foreign sales also assist in reducing
the talance of deficits, as all exports do.

Our problem is this:

In the Arms Export Control Act of 1976, there is a provision tlat
reguires D.0.D. to recoup the non-recurring costs that were
expended on major defense equipment when sales of this equipment
are made to foreign customers. The act defined major defense
equipment as that which cost more than $50 million to develop and
more than $200 million to produce. The act only requires the




The Bonorable Frank Annunzlo
May 31, 1983
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recoupment of non-recurring on FMS sales of madior defense
equipment as defined above. Bowever, the D.0.D. has interpreted
tnat it has the authority to extend that recoupment policy to
include any and all products that cost $5 million to develop.
They further directed the D.O.D. procurement activities to

include the recoupment of non-recurring costs in all their
contracts.

This clause places the burden of collecting this recoupment fee
on the contractors, such as Ni-Tec. We feel that this policy is
inconsistent with the intent of the Congress when it passed the
Act. It is grossly unfair to the U.S. contractors who must
compete with foreign contractors and is adversely aff=cting their
ability to export. :

The method of recoupment is to ©ill the contractors a recoupment
fee when the equipment is exported. A copy of one of these bills
is attached (Attacbment 1).

‘Since all the contracts involved were won in a very competitive
situat.on, to pay such a fee would place us in a loss situation.

There is literally no way we can pass these charges on to the
foreign customers.

Further complicating the situation is the fact that in many
instances our competition is the U.S. Government offering our own
equipment under Foreign Military Sales (FMS) which obviously does
not have the recoupment charge included. .-
1 am enclosing a Position Paper (Attachment 2) written by

Mr. J. M. Jett, which discusses the whole situation from legal
and policy standpoint. Please review it carefully and you can
see that the policy places the burden of recoupment on the U.S.
companies and not on the foreign governments.

In summary, 1 re-emphasize that the recoupment pollcy as it is
now enforced .

o is inconsistent with the intent of Congress;
70 results in a net drain to the U.S. Treasury:

o is adversely affecting the U.S. balance -
of payments;

o is grossly unfair to the U.S. contractors;
‘ o cannot be enforced in a cost-effective way;

o is not based on statutory authority.



The Honorable Frank Annunzio
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Please help us to-get this albatross from around our necks so we
can ccmpete on an equal basis with foreign suppliers. The
benefits gained through such exports will far outweigh whatever
funds can be -collected from the U.S. companies.

If you need me for further information or testimony, please ‘
call. 1Incidently, 1 not only represent Ni-Tec, Inc., but I am
also presently the President of the Association of United States

Night Vision Manufacturers.

Thank you for your help.
Very truly yours,

NI-TEC, INC.

C. M. Wocd

President and

Chief Executive Officer
CMW/ je
Attachments
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January 4, 1983

DEPARTMENT OF DEFENSE RECOUPMENT POLICY -
EXECUTIVE SUMMARY

L
The Department of Defense has prom‘égated a recoupment policy that

is inconsistent with the intent of the Congress of the United States,.
results in a net drain to the U.S. Treasury,
is adversely affecting the U.S. Balance of Payments,

o 0 O o

is grossly unfair to U.S. contractors who must compete with foreign
subsidized contractors, '

cannot be enforced in a cost effective way,
is not based on statutory authority.

It is recommended that DoD rescind its present regulations (DAR"1-2400, 4-110 and
7-104.64) and levy recoupment charges only as required by law as specified in the
Arms Export Control Act of 1976. This recoupment would apply only to "major
defense equipment not ordinarily subject to intensivg foreign competition™.

This dociment includes a complete summary of the present policy, legislative
history. validity of the regulation and other considerations which completely justify
the re ocinmendation that the present DoD regulation be rescinded.



CEPART VENT OF THE ARMY

HCADQUARTERS US ARMY COMMUNICATIONS - ELECTRONICS COMMAND
) AND FORT MONMOUTH
FORT MONMOUTH , NEW JERSEY 07703
nEPLY TO

e April 5, 1983

Electronic Procurement Branch

vi-Tec International, Ltd.
5600 West Jarvis
Niles, Illinois 60648

Gentlemen:

In accordance with the policy set forth in the Department of
Defense Directive 2140.2 dated 5 January 1977 and in accordance with
the approval of the export licenses for the following munitions cases.

Munitions

Case No. Country Item - ty Amount Due Date App'd

175797 pud MX-9622/uv 110 § 9,680.00 20 Oct 1982

149675 “IT MX-9644/UV 650 57,200.00 03 Nov 1981 c
147934 Is . AN/PVS-4 100 65,600.00 30 Sep 1981 7?7 ESe
145905 "EG NVS-900 (MX-9644-UV) 100 8,800.00 31 Aug 1981
128166 EG NVS-800 (AN/TVS-5) 150 13,380.00 29 Jan 1981

$154,660.00

:: _— .

Please forward your check for $154,660.00 payable to the Treasurer
of the United States or your payment of these RDT&E Non/Recurring Pro-
duction costs. All payments should be identified with the appropriate
export license in order for us to properly close these accounts.

Sincereli,

I
, "i: A lLEN/

Co tracting Officer
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DEPARTMENT OF DEFENSE RECOUPMENT POLICY

INTRODUCTION

United States defense ceatractors when selling cerain itemns thar .were originally
deveicped with government appropriations/funds are manczted to incluce in the selling
price of these items a charge to reimburse the government for a fair share of its original

investment in the manufacture of the products and/or developmeaat of the related
technology. (1)

RECOUPMENTP

There are two types of situations in which the government seeks to recover part of its
costs for research and development from ‘commercial firms that benefit {ffom the results.of
government appropnauons. The first type involves cost recovery from defense contractors
on their commercial sales of defense products to both domesdc and foreign customers,

The second type involves cost recovery on foreign military sales.(2)

The government's recoupmé;m policy is based, first, on the theory that where a direct
beneficiary of government action can be identified, that beneficiary and not the general
tavpzyer should pay the cost of providing the benefit conferred Under this program,
research and development costs, that are indirectly paid by the general taxpayer, are
returned from the teneficlaries of R&D apprepriatons: the consumer and the firm
mzking the comme-cial sales. '

A second and r.ghly questonable justfication for the government's program is a desire 10
prevent favoriusm toward incumbent contractors. When a commercial product is
developed with government funds, the firm that obtains the original development
contract may have a distinct advantage over its compettors who dﬂve‘Op a similar product
wnhout °overnmem support. Thus, the contractor, who is the recipient of government
approp‘fauons. may be in a better positon to make a profit, to undersell his competition
and even to prev~at them from entering the market

1




Deparmnent of Defense recoupment policy requires contractors o reimburse the
government fora portion of nonrecurring costs when defense equipment is sold to foreign
or domestic commercial buyers. T.ie definition of nonrecurring costs inciudes “research..
development, tests, evaluation, production engineering, product improvement, destructive
testing, pilot model producton, testing and evaluaﬁon;"(3) not only those incurred by the

contractor on his government contract but by all government departments and labs
involved with development

Recoupment policy for t.he'Depamnem of Defense originated with a decision made by

the Secretary of Defense in 1354 which determined that Foreign Military Sales (FMS)

customers for defense items originally developed with government funds should pay the

same cost as that paid by the government. This policy became department-wide policy in

1968 with the enacument of the Foreign Military Sales Act(®) The Act implies that

nonrecu.7ing costs and prior development costs are a pordon of the total costs of an item’
and as such must be included in the FMS sales price 1o foreign natons.

LEGISLATIVE HISTORY

-«

The government’s attempt t0 recover nonrecurring cost originated with the promulgation'
of a new subpart "A" to the then existing Part 4 of the Defense Acquisidon Regulations
(formally ASPR and now hereinafier referred 1t .as "DAR") in 1967.5) This new
provision had no specific languaze or discussion of "recoupment of nonrecurring costs”
but instead included 2 section ca " Cost-Sharing" which stated: |

"It is the policy .f the Department of Defense to utlize cost-sharing
, in research or development procurements with contractors, other than
educational insttutions and foreign governments, only when thereis a

high probability that the contractor will receive substantal present or
future commercial benefirs .-, ."(6)




The statutory provision referred to as authority for this new provision read as follows:

f'Nom'ithstanding any other provisicn of law, an officer or ageacy of
the Deparment of Defense may obligate funds for procuring,
producﬁng, warehousing, or distributing supplies, or for related
funcdons of supply management, only under regulations prescrived by
the Secretary of Defense. The purpose of this section is to achieve the
efficient, economical, and pracn'cai Operan';)n of an integrated supply
system 10 meet the needs of the military departmenné without
du'plica& or overlapping operations or functions."”

The regulatons were cited as being authorized by the Armed Services Procurement
Act(7) However, a careful review of these sections reveal that no reference is made 1o
ﬂ:.‘u -~

cidhor “cost-sharing” or "recoupment” policy.

]

In November of 1967, the Federal Register reporied an additional amendment 10 DAR,
- Section 4-110 that specifically included a policy for the fecoupmem of nonrecurring costs
on the sale of major defense equipment

"It is the Department of Defense policy that foreign buyers of major

defense ‘equipment shall pay a fair share of nonrecuring costs
associated with the equipmezt. . @)

This revised section also called for the insertion of a new compliance clause in all
Department of Defer;se Contracts.®) No authority was mentioned for either the
~ promulgation of the revised regulations or the new contract provisions although a specific
citation is referenced for the definidon of "major defense equipment."(m) |

In. 1969 the reguladons were revised again. The option was given the agency to include
the. recoupment clause in contracts for “non-major™ defense equipment 2s long as the
research and development costs of the items exceeded $10 million. DAR Secton 4-110




(1970), 34 Fed Reg. 13841 (1969). Again, no specific statutory authority was gi;(en for the
revised regulation. Earlier that year, a set of new contract provisions had been issued. 34
Fed. Reg. 9267 (1969). They included a clause requiriny recoupment of nonrecurring
costs (DAR Section 7-104.64) to which the revised regulaton referred DoD Dﬁecﬁve
4105.30, 24 Fed Reg. 2260 (March 11, 1959) was cited as authority for their issuance.
However, this directive merely stated that its purpose was to "continue the Armed
Services Procurement Regulaton as a regulation of the Department of Defense . . . under
the provisions of Secdon 2202, Tide 10, United States Code .. ."

Thus, the early regulan'bns quickly developed specific requirements concerning
recoupmment of nonrecurring costs where major defense equipment or equipment having
research and development costs greater.than $10 million was involved. Linle in the
statutes cited as authoritv can be construed to authorize the regulatons, Perhaps it could
be argued that the éxpressed aim "to meet the needs of the military department without,
duplicate or overlapping operaticns or functions,” 10 U.S.C. Section 2202 (1976), can be

construed as authorizing regulations designed to prevent buyers f:l_'om avoiding their fair =~ .

share of development costs. The section seems, however, 1o be directed at coordinating
procurement among the various government departments t0 avoid unnecessary expense.
Perhaps the regulatons can be said to be interpretations of the preference for advertised
procurements and awards to the bidder whose bid is the "most advantageous 10 the
United Stares, price and other factors considered.” 10 US.C. Secton 2305 (c) (1976).

Clearly, ﬁowever, the concept of recoupment arose in “he regulations of the Department
of Defense and apart from specific statutory authorir,.

The requiremenfof recoupment remained essendally unchanged from 1969 through 1976,
though the number of the provision requiring recoupment was changed (DAR Section 4-
109 (1974), and the definiton of major defense equipment was modified (see DoD
Directive 5000.1). Then, in 1977, a new DoD Directive was issued, which signaled two
chax:;ges in the regulations. DoD Directive 2140.2 (January 5, 1977). First, recoupment

4



would be required whenever nonrecurring production costs or RDT&E costs excesded $5
million. Secondly,. the insertion of ﬁ}e contract clause requiring recoupment of
nonrecurring costs was no longer optional but mandatory wh.n non-major defense
equipment was involved. The sources cited in the directive did not include 10 U.S.C.
Secdon 2202 but did include the Arms Export Control Act of 1976 (without citation 1o
any specific section). Defense Procurement Circular No, 76-9 (August 30, 1977) contained
a version of DAR Section 4-109 that included the $5 million threshoid and required

placing the clause requiring recoupment of nonrecurring costs in all contracts where the
threshold was met.

Finallv, new regulations were promulgated to replace former ASPR Section 4-109. DAR
Sections 1-2400 to -2404 (1981), Defense Acouisition Circular No, 76-20, (VI) (September
17, 1979). The new regulations require the nonrecurring costs clause 1o be placed in all

"RDT&E and producton contracts and subcontracts of $1 miilion or more." DAR|
 Section 102403 (a) (1981). |

o - Amns Expont Contro] At -

The Arms Export Control Act was enacted in 1976. 22 U.S.C.A. Sectons 2751-2794 (West
1979). The legislatve history of the bill reveals it to be "a historic initiative by Congress
to phase out grant military assistance and to increase the exercise of its oversight powers
with respect to the rapidly growing arms sales program.” H.R. R'.p. No. 1144, 94th Cong.
2d Sess. 12, reprinted in (1976) U.S. Code Cong. & Ad. News 1378, 1388.

The policies of the Act include the supervision of export of arms by commercial firms

and limitation of the total amount of military exports. 22 U.S.CA. Secdon 2751 (West
1979).

‘The Act also specifically provides for recoupment of "a proportionate amount of any
nonrecurring costs of research, development, and production of major defense
equipment” on sales by the United States Government (i.e. FMS sales). 22 U.S.CA.

Secton 2761 (e) (1) (c) (West 1979).
. 5



Major defense equipment is defined as:

"Any item of significant combat equipment on the United States
Munitons List having a nonrecurring research and development cost

of more than $30,000,000 or 2 total producdon cost of more than
$200,000,000 . . .*(11)

Overall, the Arms Export Control Act provides a detailed scheme for control of both
governmentalv and commercial sales of both major defense equipment and defense artcles
and services. However, the Act provides for the recoupment of nonrecurring costs only on
FMS sales of major defense equipment For eight vears prior to the passage of the Act,
however, theDAR had provided for recoupment of nonrecurring costs in government-to-
government sales of major defense equipment:

"It is the Deparmment of Defense policy that foreign buyers of major
defense equipment shall pay a fair share of nonrecurring costs
associated with the eguipment."(u)

[

The regulations inciuded the method of calculating the charge for nonrecurring costs in
each foreign sale or Lcense agreement (DAR Section ;&-110 (d) (3) (1969)), and the phrase
"forzign sale or licsnse agreement” includes all sales to or license agreements with foreign
buyers, including foreign governments and international organizations, whether made
through the U.S. government or directly by U.S. domestc firms. DAR Sector. 4-110 (d)
(c) (if) (2969).

'I'b-e long-standing DAR regulations also, however, required recoupment on foreign sales
of major defense. equipment by commercial sellers (DAR Section 4-110 (d) (1) (1969))
and allowed clauses requiring recoupment to be inserted in contracts for foreign sales of
"non-major” defense equipment whe_ré research and development costs were greater than
$10 million and for domestic commercial sales (DAR Section 4-110 (d) (1) (1969)). The
Arms Export Control Act makes no provision for ény of these last three situations, even

6



though it regulates, in detail, foreign sales by commerciai contraciors (whefes the Aét
under the authority of which the regulations were -issued has nothing approxunanng such
specific provisions). 10 U.S.C. Sections 2202 2301-2214 (1959).

VALIDITY OF REGULATIONS .

There are several argumeins against the validity of the current regulations. First, the Arms
Export Control Act, by virtue of its specific coverage of the issue of nonrecurring costs
can be seen as preempting the subject, so that any regulations concerning nonrecurring
costs must be judged by the Act’s terms rather than by those of 10 U.S.C. Sections 2202,
2301-2314 (1956). Thus, the fact that regulations covering nonrecurring costs have been in

existence for over ten years may not be entitled to much weight

Second, because the Arms Exports Control Act includes a provision which requires
rcccupmintina :situation where recoupment had long been required by the regulations,
kit daec nat reqixire recoupment in any other situation where it had been required by the
regulations, the Act may be seen as validating the prior regulations only in the area it
addresses. The Act makes clear the intenton of Congress to overses more closely the
expornt cf arms, and it does contain specific provisions in many areas. The Act specifically
addresses commercial export on non-major defense equipment and does not provide for
reccupment of nonrecumng costs in that situation. It can be a:gued that Congress
intended to leave unregulated those areas it did not choose to regulate in the exercise of
its oversight powers. Congress, struck a delicate balance between the objectives to avoid
proliferation of military goods and the contravening policy of encouraging export sz’es
(improving the balance of payments) and lending military support to our allies. The
~ decision to levy nonrecurring charges only on government-to-government sales, and then
only when the sales involve major defense equipment, optimized this balance. If so, DoD

should not be"authorized to disrupt"rhis balance by extending the applicatdon of the
recoupment concept



Third. the fact that the Arms Export Controi Act calls for recoupmext in only a single
situation argues ~agamst the validity of supsequent reguiztions v&mch expand the
requirements for recoupment established in the regulatons promuigated before the
passage of the Act. Had the Arms Export Control Act not been enacted, one might argue
that the latest regulations were a permissile modificadon of the prior regulatons (in
lowering the threshold dollar amount to $5 million and in requiring the insertion of the
‘contract clause providing for recoupment in all research and development and production
contracts of greater than 31 million). The new Act, however, may actually signal a
- restricton on the allowable regulations; it is certainly not authority for expanding them.
Thus, the new regulations would seem to be invalid and even the old regulations allowing
recoupment-t0 be required on commercial sales of equipment whose research and
development costs exceed 510 million might have been (had they not been changed) open
10 question after t.be"j_:assage of the Act |

s

The DoD Directive announcing the new regulations cited the Arms Export Contol Act as
authority. DoD Directdve 21402 (January 5 1977). The D°fense Procurement Circular
that contained the new version of DAR Secnon 4-109 cited as authonty 10 U.S.C. Secton
2202 and did not refer to the Arms Export Control ‘Act. Defense Procurement Circular
No. 75-9 (August 30, 1977). It can be argued that the new regulatons are merely' a
modiification of the old rather than being issued under the Arms Export Control Act. The

fact that the Act addresses the area specifically, however, is an effecdve rebuttal to this
argument. |

While the Arms Export Control Act specifically addresses the issue of recouf)ment of
n@megum’ng costs on govérnmcnt sales of major defense equipment, it leaves ample
discretion 10 the President in the area of commercial export of defense articles and
services 10 jusufy the presént regulations. See 22 U.S.CA. Section 2778(a)(1)(W est 1979).
One answer to this argument is that such an interpretation might mean that no

recoupment would be required on government sales of non-major defense equipment,



because that area is specificaily covered in the statute without a provision for recoupment,
while such sales of commercial - equipment could require recoupment The Act
contemplates recoupm.ent only on sales of ﬁzajor defense equipment. Another answer is
that Secton 2270 concerns the President’s discredon to establish the “contents of the
United States Munitions List and rules limiting or qualifying the expori of such items and

is not intended to authorize regulations concerning recoupment of nonrecurring costs.

POLICY CONSIDERATIONS

There are other serious policy issues related to the government recouping nonrecurring

costs from the commercial sales of government contractors to foreign and domestic
customers-

Government expenditures for Research and Development are in the nation's best interest
and help to promecte both domestic and international competition, 10 advance technology
and to foster economic growth. The impositon of broad recoupment regulations act as a
disincentve for performing organizations in undertaking Federal R&D because it reduces
the opportunity for comme';rcial gains. Potental performers are already burdened with’
start-up, production and marketing costs. Additonal requirements for recoupment of
R&D costs wc_mld only further discourage their involvement. |

4
Foreign concerns and governments now seek to become less dependent on the United

States for commercial and military products and to also gain a significant share of the
U.S. market In some’ instances, they are outbidding U.S. concerns, pardcularly with
condidons for favorable financing. As a result, the U.S. business industry faces the
prospect of a significantly smaller share of t.hf; world market o

The United States can no longer be complacent about presumed technical superiority in
the international competition for markers. The impact of this situation is apparent in the

high technology industries in the United States, such as electronics and computers, which



~ are faced with increased compettdon from foreign countries, many of which beaefit from
support and stimulation of their own governments. |

The sale of any product or technology by oﬁr American companies helps to bring about a
natural public béﬁeﬁt in this country. An economic benefit 10 the putiic is derived from
the taxes which are attached to a sale. Another benefit to the public is derived from the
exposure to and use of advanced technology. According to proposed policy issued by the
Office of Federal Procurement policy, recohpment should not be sought when to do so
would result in conflict with important "public considerations..” 45 Fed. Reg. 86954
(December 31, 1980). Moreover, the Commission on Government Procurement found

after careful smudy that the government's efforts to levy and collect nom'ecumng
development costs were decidedly not cost effective.(13)

There is a need for a determined, cooperative effort involving government and industry in
the United States 10 maximize the competitive position of U.S. suppliers and, more’

importantdy, to remove impediments to the early applicaton of R&D results for
commercial purposes. -

In enacting the Arms Export Act, Congress sought to strike a balance between the
interests of supplementing Department of Defense funds and of not interfering with
foreign trade. Once Congress determined that such a balance could be sustzined at one

level, it was inappropriate for the Department of Defense to upset that balance by
readjustiﬁg and lowering the recoupment threshold.

ONCLUSION

In adopting the present regulatdons on recoupment of nonrecurring research and
development costs, DoD cited the. Arms Export Control Act as authority. While that act
authorizes recoupment of FMS sales of major defense equipment, it clearly does not
authorize the broader coverage of the regulatons (i.e., application to direct domestic and
foreién commercial sales and 1o sales of "non-major” defense equipment). .

10




Whether DoD's original regulations were authorized under the Armed Services
| Procurement Act is highly questionable. DoD’s interpretation depends on an implied
grant of authority for these specific regulations from a general procuremént statute. There
i; nothing in the legislaﬁve‘history of this general procurement statute 1o indicate
Cdngress intended this authority. Whatever authority has been implied in the

procurement statute may also have been restricted or limited by the specific treatment in
the Arms Export Control Act |

Not only is DoD’s authority for these regulations highly questionable, policy reasons
demand that the current recoupment policy be reevaluated. The enforcement of the
policy is not cost effzctive, resulting in a net drain to the treasury, and is adversely
impacrzng the US. balance of payments. The adverse foreign policy effect of these
regulations on our relaton with our allies is immeasurable. The present policy is
unrealistic in light of our dimiﬁishing competitive advantage over foreign high technology
companies.

For rthese reasons, DoD's present recoupment policy should be-rescinded. The levy of”

recoupment charges should be limited to that required by law--only on FMS sales of
major defense equipment.

1l
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CFFICZ 2F THE ASSISTANT SECRETARY CF DEFENSE

© WASHINGTON. D.C. 20301

‘ COMP'TR;LLER ‘ ‘ v 2 4 JUN 1985
(Management Systems)
////// {
MEMORANDUM FOR MR. }mr W /“ 7/

SUBJECT: Proposed DoD Directive 2140.2, "Recoupment of
Nonrecurring Costs on Sales of U.S. Products and
Technology"

Enclosed is a proposed ACTION MEMORANDUM for the Deputy
Secretary of Defense that recommends his signature on the
subject Directive. Enclosures to the memorandum summarize

major changes to the Directive and pertinent background
information.

Also enclosed are a memo to Mr. Helm; reports from the ® -
House Subcommittee, the Tri-Service Study conducted by my
office, and the General Account1ng Office; a list of
coordinating officials; and the coordinating papers. The
proposed ACTION MEMORANDUM and Enclosures 1 and 2 discuss the
relevancy of the three reports.

Recommend your signature on the memo to Mr. Helm.

Michael J. Melburn

Enclosures
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COMPTROLLER’ . e eL. 1R UQ QSUL 1985 -

MEMORANDUM FOR DEPUTY SECRETARY OF DERERSEYES *'W“G‘*

SUBJECT: Proposed DoD Directive 2140.2, "Recoupment of
Nonrecurring Costs on Sales of U.S. Products and
Technology" - ACTION MEMORANDUM

Attached for your approval is a proposed reissuance of the
subject Directive (TAB A).

The reissuance of this Directive implements the
recommendations of the Subcommittee of the Committee on
Government Operations, House of Representatives (TAB B), and
includes improvements recommended by a Tri-Service Study Group
(TAB C)-chaired by my office. Enclosure 1 summarizes the major

changes to this Directive, and Enclosure 2 summarizes pertinent
background 1nformat10n.

Pol1c1es,1n this D1rective have an impact on the public
sector. Therefore, we published the proposed reissuance in the
Federal Register to provide for public comment on the policies.
Only four comments were received (TAB D).

This limited response indicates that the recoupment
policies have widespread acceptance and recognition by DoD
contractors. Two of the responses were from associations which
questioned the legality of collections on. commercial sales.

The General Accounting Office has recently audited this issue
(TAB E) and concluded that it was appropriate for contractors
to pay the U.S. Government a pro rata share of its Research,
Development, Test, and Evaluation (RDT&E) and production
investment costs when commercial sales are made. The other
comments were from two individual companies and offered sug-
gestions which we accommodated to the extent authorized by law.

We also accommodated the comments and recommendations of

the coordinating DoD Components where feasible. A list of

coordinating DoD off1c1als and coordinating documents are
attached at TAB F.

Recommend you sign the proposed Directive.

;1285 | @@@1 W H&W]

‘I:. . ! '!r\ 1 d
Enclosures g Robert W. Helm
Dcb sef and SZEN Assiatant Secretary of Defense
/ Comptroller)
S UWHT 1V (Comp

| " 5 g/;lﬁc
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CFFICZ CF THE ASSISTANT SECRETARY OF D EFENSE

WASHINGTON. D.C. 20301

e 1y ‘onct
COMPTROLLER 19 JUL IVBV
'(Management Systems) ‘

MEMORANDUM FOR MR. HELM

SUBJECT: Proposed DoD Directive 2140.2 '"Recoupment of
Nonrecurring Costs on Sales of U.S. Products and
Technology"

Attached for your signature is a proposed ACTION
MEMORANDUM for the Deputy Secretary of Defense that recommends
his signature on a revised DoD Directive 2140.2.

Enclosure 1 to the proposed memorandum for Mr. Taft
summarizes the major changes made to the Directive. Backup
material _includes the House Subcommittee Report, the Tri-
Service Study Report, and the GAO Report. The proposed
memorandum dlscusses the relevancy of the backup material.

Recommend your signature.

< ulu. Kraft, Jr.

Enclosures

/fééw: Agiaau“,;¢¢2;3,42¢, Aééun/¢z44¢4'u¢.zﬁéa'nﬂo-ncz)ZZudQ,
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) {?‘29’43?‘;aatf%;.4£ZuFLzzua;A£}’4&wiz294Lm;u2 e ek, fﬂié;u 2ptce
.¢é${ji: '



Enclosure 1

Major Changes - DoD Directive 2140.2. '"Recoupment of
Nonrecurring Costs on Sales of U.S. Products and Technologv

o] Lowers the RDTEE investment threshold for recouping
nonrecurring costs on non-major Defense items from §5
million to $2 million. (See comments below.)

0 Eliminates the requirement to accumulate nonrecurring
production cost data on non-major Defense items.

o Establishes a percentage method for recouping
nonrecurring costs for non-major Defense items when
over $2 million of RDT&E funds have been expended.

o Expands and clarifies procedural requirements fcr the
collection of nonrecurring costs.

. Assigns responsibility to the Defense Contract Audit
Agency to verify that .DoD contractors have paid
appropriate charges on commercial sales, as required by
the provisions of the DoD Supplement to the Federal
Acquisition Regulation.

o Requires that recipients of DoD technical data packages
agree to pay applicable nonrecurring cost recoupment
charges if they use the package to manufacture DoD-
developed items.

0 Provides guidance for the Component Improvement Program
which was jointly worked out by the Office of General
Counsel, DSAA, and my office. This guidance will
resolve the problems identified in recent DoD Inspector
General audit reports.

Comments on the change in the RDT&E investment threshold

The change in the investment threshold for non-major
Defense equipment items is required because the House
Subcommittee of the Committee on Government Operations found the
existing $§5 million threshold to be too high (TAB B). The Tri-
Service Study (TAB C) disclosed that accounting systems cannot
readily identify all nonrecurring costs funded by procurement-
appropriations. The $2 million RDTEE threshold is a general
consensus of DoD action officers of a reasonable threshold
amount at which to initiate recoupment action.




Enclosure 2

Background - DoD Directive 2140.2. "Recoupment of Nonrecurring

Costs on Sales of U.S. Products and Technology"

Nonrecurring Costs

Nonrecurring costs are costs incurred by the U.S.
Government to develop and/or improve a specific product or
technology and to prepare for the manufacture of the product.
Excluded are expenditures for capital assets and normal
production costs.

The concept of recouping nonrecurring costs dates back to

1967 when significant sales of DoD-developed products began. It
was felt that the customers should pay for some of the
development costs as well as current production costs. Congress
included this recoupment requirement in the Arms Export Control
Act of 1976 for major Defense items, and the General Accounting
Office recently confirmed that .this requirement is applicable to
commercial sales (TAB E).

Summary of General Accounting Office Conclusion on Recovering US
Government Research and Development Costs from Foreign Customers
(GAO/NSIAD-84-156) ‘

"Although not legislatively mandated, we believe it is
appropriate for DOD to require contractors to pay the U.S.
government a pro rata share of U.S. government RDT&E and
production investment costs when commercial sales are made
by defense contractors. Further, unless the regulations
governing recoupment of these costs are amended by proper
authority or determined to be invalid by the judiciary, the
regulations must be followed by defense contractors.” (See
page 3 of the report (TAB E) for additional information.)



ASSISTANT SECRETARY OF DEFENSE

WASHINGTON. D.C. 2030t

27 MAY 1535

COMPTROLLER

MEMORANDUM FOR SECRETARIES OF THE MILITARY DEPARTMENTS
DIRECTORS OF THE DEFENSE AGENCIES

SUBJECT: DoD Directive 2140.2, "Recoupment of Noenrecurring Costs
on Sales of U.S. Products and Technology,'" dated
August 5, 1985

The Inspector General, DoD has identified the need for
additional cost accounting guidance in the recoupment of
nonrecurring charges when (1) a new major defense it=m rate is
derived from an existing major defense item recoupment rate and
(2) multiple source procurements are involved.

The Enclosure to this memorandum provides the necessary cost
~accounting guidance for the calculation of a ncnrecurring charge
for a new major. defense item derived from an existing major
defense item.

The calculation of a nonrecurring recoupment rate when mu1t1-
source procurements are involved is implicit in the current
guidance. The guidance requires the identification of the total
nonrecurring cost investment and the total quantities to be
produced and then to divide the total cost pool by the total

quantity. Sources of supply (contractors) are not relevant to the
calculations.

Any questions on the implementation of this guidance may be
referred to Mr. Michael Melburn, Director for Accounting Policy,
Room 3A882 of the Pentagon. His telephone number is 697-7296.

3}4,‘,)&]/ ﬂ{c il & |

Robert . Helm
, Assistant Secratary of Defense -
Enclosure ~~ (Comptroller)



RECOUPMENT OF NC CHARGES FOR MAJOR DEFENSE EQUIPMENT
' NEW MODELS DERIVED FROM EXISTING MODELS

FACTS: ,
1. MODEL COST POOL UANTITY OLD CHARGE
A(OLD) $500,000,000 - 1,000 $500,000
B (NEW) 100,000,000 1,000
$600,000,000

2.

OLD MODEL NEW MODEL

1000 Parts 1200 Parts

(Assume 900 parts are common to both models)

Step 1: “Determine New Model Commonal1ty New model commonality
is the percentage of the parts 'in the new model that are common
to the old model.

COMMONALITY 900 = 90%
1,000
Step 2: Determine thg amount of the old item cost pool which

benefits new items.

$500,000,000 01d Item Cost Pool

90% Commonality
$450,000,000 Common Cost Pool

Step 3: Determine NC charge for new item.

a. Common Cost Pool  divided Benefiting
by Units
$450,000,000 2,000 = $225,000.00
b.  New Item Cost Pool divided Benefiting
by Units
$100,000,000 1,000 = $100,000.00

UNIT CHARGE FOR NEW MODEL ' $325,000.00



Step 4: Determine Cost Pool of Non-common Items.

a. 01d Item Cost Pool . $500,000,000
Less:

b. New Common Cost Pool ' 450,000,000

Remainder: 01d Item Cost Pobl which does $ 50,000,000

not contain commonality

Step 5: Determine if old item NC charge meets 30% threshold for
submission to DSAA.

a. 01d Item Cost Pool divided Benefiting
by Units
$50,000,000 | 1,000 =  $50,000
b. New Common Cost Pool ‘divided Benefiting
- by Units
$450,000,000 2,000 = $225,000
Total new charge for old item $275,000

c. Recalculate 0ld Item NC charge

Recalculated L
01d Item Charge divided by 01d Item Charge

$275,000 $500,000 = 55%-Decrease

Step 6: Prepare DSAA package if the results in Step 5 exceed
30%.

Step 7: Proof: Verify that Cost Pool has been fully allocated.

0l1d Item 1,000 QTY X $275,000 (Old Item Charge) = §275,000,000
New Item 1,000 QTY X $325,000 (New Item Charge) = 325,000,000
| | Total ©$600,000,000
Cost Pool
01d Item $500,000,000
New Item 100,000,000
600,000,000

Difference -0-



Step_7: (Continued)

'NOTE: The proof is designed only to show that costs are evenly
distributed to all units, and the fact that there may have been
previous charges at the old rate is to be disregarded for
purposes of calculation.



RECOUPMENT OF NC CHARGES FOR MAJOR DEFENSE EQUIPMENT
NEW MODELS DERIVED FROM EXISTING MODELS

FACTS:
1. MODEL COST POOL
A(OLD) $400,000,000
B(NEW) 200,000.000
$600,000,000
2.
OLD MODEL
1000 Parts

UANTITY

1,000 $400,000
2,500

OLD CHARGE

NEW MODEL
1200 Parts

(Assume 600 parts are common to both models)

Step 1: Determine new model commonality: New model commonality
is the percentage of the parts in the new model that are common
to the ¢1d model.

COMMONALITY 600 = 60%
1,000

Step 2: Determine the amount of the old item cost pool which
benefits new items.

$400,000,000 0l1d Item Cost Pool
60% Commonality
$240,000,000 Common Cost Pool

Step 3: Determine NC charge for new item.

a. Common Cost Pool divided Benefiting
by Units
$240,000,000 3,500 = $68,571
b. New Cost Pool divided Benefiting
by Units
$200,000,000 - 2,500 - $80,000 -

UNIT CHARGE FOR NEW MODEL §148,571



Step 4: Determine Cost Pool of Non-Common Items.

a. 01d Item Cost Pool

Less:

b. New Common Cost Pool

$400,000,000

$240,000,000

Remainder: 01d Item Cost Pool which does

not contain commonality

$160,000,000

Step 5: Determine if qld item NC charge meets 30% threshold for

submission to DSAA.

a. 01ld Item Cost Pool

divided
$160,000,000 by

b. New Tommon Cost Pool divided
$240,000,000 by

Recalculated 01d Item NC Charge

c. Recalculated 01d Item divided

Charge by
§228,571

Benefiting

Units
1,000 = $160,000
3,500 = $68,571

$228,571

0l1d Item Charge_

$400,000 = 57%

Step 6: Prepare DSAA package if the results in Step 5 exceed

30%.

Step 7: Proof: Verify that cost pools
allocated.
01d Item 1,000 QTY X $228,571 (01d Item

New Item 2,500 QTY X $148,571 (New Item

Total

0ld
New

have been fully

Charge) = $228,571,000

Charge) = 371,430,800
$600,001,800

Rounded to: = .
$600,000,000

COST POOL
Item $400,000,000

Item 200,000,000
600,000,000

Difference -0-



. Step 7: (Continued)

NOTE: The proof is designed only to show that costs are evenly
distributed to all units. The fact that there may have been
previouys charges at the old rate is to be disregarded for
purposes of calculation.
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Debartment of Defense
DIRECTIVE

August 5, 1985
NUMBER 2140.2

ASD(C)

SUBJECT: Recoupment of Nonrecurring Costs on Sales of U.S. Products and
Technology

References: (a) DoD Directive 2140.2, "Recoupment of Nonrecurring
Costs on Sales of USG Products and Technology,"
January 5, 1977 (hereby canceled)

(b). Public Law 90-629, "Arms Export Control Act," October 22,
1968, as amended :

(c) Council on International Economic Policy Decision
Memorandum No. 23, "R& Recoupment," August 2, 1974

(d) Department of Defense Federal Acquisition Regulation
(FAR) Supplement

-(e) Defense Acquisition Regulation (DAR)

(f) DoD 7290.3-M, "Foreign Military Sales Financial
Management Manual,” June 1981

A. REISSUANCE AND PURPOSE

This Directive reissues reference (a), establishes policy to conform with
references (b) and (c) for calculating and assessing nonrecurring cost (NC)
recoupment charges on sales of DoD-developed items and technology to non-U.S.
Government (USG) customers, assigns responsibilities, and prescribes
procedures to implement established policies.

B. APPLICABILITY AND SCOPE

1. This Directive applies to the Office of the Secretary of Defense,
the Military Departments, the Organization of the Joint Chiefs of Staff, the
Unified and Specified Commands, and the Defense Agencies (hereafter referred
to collectively as "DoD Components").

2. 1Its provisions shall be applied contractually to DoD contractors and
recipients of DoD technical data packages (TDPs) who sell defense articles or
technology developed with DoD appropriations or funds (and in special cases,
customer funds) or use such technology to manufacture items sold commercially
to a foreign government, international organization, foreign commercial firm,
domestic organization, or private party.

3. Its provisions do not apply to sales of excess property when account-
ability has been transferred to property disposal activities and the property
is sold in open competition to the highest bidder.

C. DEFINITIONS

The terms used in this Directive are defined in enclosure 1.



D. POLICY

Non-USG purchasers shall pay a fair price, determined in accordance with
this Directive, for the values of the DoD nonrecurring investment in the :
development and production of defense articles and/or development of technology,
unless an NC recoupment charge waiver has been approved by the DoD official
designated in section G. of this Directive. Approved revised NC recoupment
charges shall not be applied retroactively to accepted Foreign Military Sales
(FMS) agreements or to direct sales that were entered into before the date of
approval of the revised NC recoupment charge. When defense items are sold at a
reduced price due to age or condition, the NC recoupment charge shall be
reduced by the same percentage reduction.

E. RESPONSIBILITIES

1. The Under Secretary of Defense for Research and Engineering (USDR&E)
shall monitor and exercise control over NC cost recoupment aspects of domestic
commercial sales of DoD-developed items and technology and shall take appro-
priate action to revise the DoD FAR Supplement (reference (d)) to agree with
this Directive. '

2. The Under Secretary of Defense for Policy shall monitor the applica-
tion of this Directive and exercise control over foreign sales of DoD-developed
items and technology. ‘

3. The Assistant Secretary of Defense (Comptroller) (ASD(C)) shall
provide necessary cost accounting guidance and ensure publication of a listing
of DoD-developed items or categories of techmology to which NC recoupment
charges are applicable.

‘4. The Director, Defense Security Assistance Agency (DSAA), shall serve
as the DoD focal point for review and approval of NC recoupment charges for
major defense equipment (MDE) items and for processing NC recoupment charge
waiver requests received from foreign countries and international organizations
for FMS or direct commercial sales. Notification of approved NC recoupment
charges for MDE items shall be provided to the Deputy Assistant Secretary of
Defense (Management Systems) (DASD(MS)).

5. The Heads of Military Departments and Defense Agencies shall:
a. Determine the DoD nonrecurring investment in DoD-developed items
or technology and perform required pro rata calculations in accordance with
cost accounting guidance from the ASD(C).

b. Validate and provide recommended charges for MDE items to DSAA.

c. Determine the appropriate charges for non-MDE articles and
technology.

d. Provide the approved non-MDE item and technology charges to the
DASD(MS). '

e. Insert prescribed reference (d) clauses in contracts.
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f. Enforce the application of the aforementioned clauses.
g. Deposit collections to accounts prescribed by thé ASD(C).

h. Submit quarterly reﬁorts of anticipated and actual NC recoupment
charge collections to the DSAA.

6. The Director, Defense Contract Audit Agency (DCAA), shall ensure that
any evaluation of a contractor accounting system includes an analysis of the
internal controls established to ensure compliance with the requirement to pay
NC recoupment charges. If DCAA audit work on a bid proposal, claim for incurred
costs, etc., discloses contractor noncompliance with the requirement to pay an
NC recoupment charge, an audit report shall be issued promptly to the cognizant
DoD contracting officer, with a copy of the report submitted to the DASD(MS).

F. PROCEDURES

All DoD Compdnents shail follow the implementing procedures contained in
enclosure 2.

G. WAIVERS (INCLUDING REDUCTIONS)

1. The Arms Export Control Act (reference (b)) requires the recoupment

~of a proportionate amount of nonrecurring costs of MDE from FMS customers but
authorizes consideration of reductions or waivers for particular sales which,

if made, significantly advance USG interests in North Atlantic Treaty Organi-
zation standardization or standardization with the Armed Forces of Japan,
Australia, or New Zealand in furtherance of the mutual defense treaties

between the United States and those countries. Waiver for direct commercial

sales and for non-MDE items under FMS shall be based upon the same considerations.

2. Requests for waivers of NC recoupment charges for eligible countries
for sales of DoD-developed items under the FMS program or on direct commercial
sales tc foreign governments and international organizations shall be submitted
to the Director, DSAA.

a. Requests should originate with the foreign government and shall
provide information regarding the extent of standardization to be derived as a
result of the waiver and other benefits that would accrue to the USG as a
result of the sale. The request shall contain a summary statement of the facts
regarding the program, benefits expected and justification therefor, and any
calculations necessary to quantify the waiver and the benefits to the USG.

b. Blanket waiver requests shall not be submitted nor considered. The
term "blanket waiver" refers to an NC recoupment charge waiver that is not
related to a particular sale; for example, waivers for all sales to a country
or all sales of a weapon system.

c. A waiver request shall not be approved for a sale that was accepted
without an NC recoupment charge waiver, unless the acceptance was conditional
upon approval of the waiver. A waiver shall not be granted in connection with
a direct commercial sale if such a waiver could not have been granted legally



in connection with a sale made under the FMS program. Any waiver approved for
a direct commercial sale requires a certification by the contractor that
reductions have been passed on to the customer.

3. A DoD Component or defense contractor (vice president or higher) may
request waivers of NC recoupment charges for domestic sales of DoD-developed
items. Contractor requests shall be submitted through the appropriate con-
tracting officer to the USDR&E. To the extent possible, the request shall
provide information regarding the dollar value of the waiver, benefit to be
derived by the Department of Defense, the names of foreign and domestic
competitors, impact on the USG balance of payments, demonstrable rights of
the manufacturer or purchaser, and any other justification for the waiver.
Blanket waiver requests for domestic sales are discouraged, but may be granted
in extraordinary circumstances.

4. Requests for waivers shall be processed expeditiously, and a decision
normally made by the approving authority (see subsection G.6., below) to either
approve or disapprove the request within 60 days after receipt. A waiver in
whole or in part of the recoupment charge or a denial of the request shall
be provided in writing to the appropriate DoD Component before issuance of the
FMS agreement or signing of the commercial contract.

5. The decision on any waiver requires the concurrence of the Director,
DSAA; the ASD(C); and the USDR&E. If an issue concerning the waiver request
cannot be resolved, the normal waiver approval authority shall prepare an action
memorandum on the waiver request to the Deputy Secretary of Defense for final
determination. The action memorandum to the Deputy Secretary of Defense shall
be coordinated with the Director, DSAA; the ASD(C); and the USDR&E.

6. The Director, DSAA, is the waiver approval authority and will state in
writing any approvals granted for waivers associated with FMS and direct foreign
sales. The USDR&E is the waiver approval authority and will state in writing
any approvals granted for waivers involving sales of DoD-developed items and
technology to domestic organizations. This authority shall not be redelegated.
A notification of each approved waiver will be forwarded to the ASD(C) and to

the concerned DoD Components by the approving authority.

H. INFORMATION REQUIREMENTS

The record keeping and reporting requirements prescribed in subsection H.2.
of enclosure 2 are assigned Reports Control Symbol DSAA(Q)1112.
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I. EFFECTIVE DATE AND IMPLEMENTATION

This Directive is effective immediately for all NC recoupment calculations
that have not been approved previously. Forward two copies of implementing
documents to the Assistant Secretary of Defense (Comptroller) within 120 days.

(" ' ;%;#————\
William H. Taft, IV
Deputy Secretary of Defense

Enclosures - 5
1. Definitions
2. Implementing Procedures
3. Format for MDE Calculation '
4. Recoupment of Nonrecurring Costs on Sales of MDE Items
5. Recoupment of Nonrecurring Costs on Sales of Products and Technology
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DEFINITIONS

1. Cost Pool. Represents the total cost to be distributed across the specific
number of units. The nonrecurring research, development, test, and evaluation
(RDT&E) cost pool comprises the costs described in definition 11. The non-
recurring production cost pool comprises costs described in definition 10.

2. Direct Sale. A commercial sale to a customer by a defense contractor of
products, technology, materiel, services, and development or production
techniques that originally were developed, improved, or produced using DoD
appropriations or funds.

3. Domestic Organization. Any U.S. non-governmental organization or private
commercial firm.

4. TForeign Military Sale (FMS). A sale of defense articles or defense
services to a foreign government or international organization under authority
of the Arms Export Control Act (reference (b)).

5. Government Sale. A sale of articles or services, or both, to customers by
any DoD Component under appropriate statutes.

6. Major Defense Equipment (MDE). Any item of significant combat equipment
on the United States Munitions List having a nonrecurring RDT&E cost of more
than $50 million or a total production cost of more than $200 million.

7. Model. A basic alpha-numeric designation within a weapon system series,
such as a ship hull series, an equipment or system series, an airframe series,
or a vehicle series. For example, the F5A and the F5F are different models
within the same F-5 system series.

8. Non-Major Defense Equipﬁent (Non-MDE). Any item of equipment or component
that is not identified as major defense equipment.

9. Non-U.S. Contractor. - A contractor or subcontractor organized or existing
under the laws of a country other than the United States, its territories, or
possessions.

10. Nonrecurring Production Costs. Those one-time costs incurred in support

of previous production of the model specified and those costs specifically
incurred in support of the total projected production run. These NCs include
DoD expenditures for preproduction engineering; rate and special tooling;
special test equipment; production engineering; product improvement;
destructive testing; and pilot model production, testing, and evaluation. This
includes costs of any engineering change proposals initiated before the date of
calculations of the NC recoupment charge. Nonrecurring production costs do

not include DoD expenditures for machine tools, capital equipment, or facilities
for which contractor rental payments are made in accordance with the DAR or

DoD FAR Supplement (references (e) and (d), respectively) or asset use charges
assessed in accordance with DoD 7290.3-M (reference (f)).

1-1



11. Nomrecurring Research, Development, Test, and Evaluation (RDT&E) Costs.
Those costs funded by an RDIT&E appropriation to develop or improve the product
or technology under consideration either through contract or in-house effort.
This includes costs of any engineering change proposal initiated before the
date of calculation of the NC recoupment charges as well as projections of such
costs, to the extent additional effort applicable to the sale model or tech-
nology is necessary or planned. It does not include costs funded by either
procurement or operation and maintenance (O&M{) appropriatioms.

12. Pro Rata Recovery of Nonrecurring Costs (NC). Equal distribution (prora-
tion) of a pool to a specific number of units that benefit from the invest-
ment so that a DoD Component will collect from a customer a fair (pro rata)
share of the investment in the product being sold.

13. "Special” RDT&E and Nonrecurring Production Costs. Costs incurred at the
request of, or for the benefit of, the customer in developing a special feature
or unique requirement. These costs must be paid by the customer as they are
incurred.

14. Technology. Information of any kind that can be used or adapted for use'

in the design, production, manufacture, utilization, or reconstruction of articles
or materiel. The data may take a tangible form, such as a scale model, proto-
type, blueprint, or an operating manual, or may take an intangible form, such

as technical advice. »
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IMPLEMENTING PROCEDURES

A. GENERAL

1. Each DoD Component, defense contractor, or recipient of DoD TDP negoti-
ating the sale of items or techmology, or both, developed with DoD appropriations
or funds shall ensure the assessment of the charges as set forth in this imple-~
menting procedure.

2. Each DoD Component shall establish a system to accumulate cost pools,
recognize when a cost pool meets recoupment thresholds and calculate an NC
recoupment charge for items or technology releasable to foreign countries and
international organizations when FMS or direct commercial sales are anticipated.
The NC recoupment charge shall be based upon information recorded in DoD
accounting records or DoD budget justification documents. Cost estimates may
be used to determine the NC expected to be incurred in periods not covered by
budget justification documents.

3. The NC recoupment charge computation (nonrecurring RDT&E and nonrecurring
production cost pools divided by benefitting units) for the sale of MDE items
shall be submitted to the Director, DSAA, for approval. The NC recoupment
computation shall be supported w1th the’ MDE calculation worksheet illustrated
- at enclosure 3. A summary report on each MDE item shall be provided to DSAA
following the format illustrated at enclosure 4. The Director, DSAA, will
review each DoD Component's calculations and provide approved NC recoupment
charges for MDE items to the DoD Component and the DASD(MS).

-4, Once the approved charge has been used in an authorized sale, the charge
normally will not be revised until a model change occurs or a major new develop-
ment program occurs that changes the operational capability of the end item.

a. Each DoD Component shall review approved MDE charges annually to
determine if there has been significant change in factors or assumptions used
to compute. the original NC recoupment charge established for a model (for
example, a significant change in identifiable RDT&E costs or the anticipated
production run). A significant change occurs when a new calculation shows
either a change of more than 30 percent of the current system NC recoupment
charge for an MDE item or, for ammunition items, the potential for a change of
over $100,000 aggregate on future sales collections exists.

b. When significant changes are identified for MDE and/or when a model
change occurs, the DoD Component shall submit a request to the Director, DSAA,
for consideration of appropriate changes in future NC recoupment charges. The
Director, DSAA, normally shall respond to the request in writing within 60 days
after receipt of the request.

5. When a defense contractor negotiates the direct sale of a DoD-developed
item or technology, or a derivative of a USG-developed item, he or she shall
request the amount of the NC recoupment charge from the Administrative Con-
tracting Officer (ACO) or (for technology sales) the technology charge from
the DoD Component responsible for DoD acquisition of the article.



a. When making this request, the contractor shall submit such infor-
mation as may be necessary to comply with this Directive. If the NC recoupment
charge has not been established already, as provided for under this Directive,
the ACO shall contact the DoD Component responsible for establishment of the
charge and advise the contractor of the estimated date the charge will be made
available.

b. Despite the absence of an established charge, the contract shall
provide for full recovery of such charge in the amount that is subsequently
established. The recovery will be for the total items sold and not merely
applied on a prospective basis from the date the charge is established.

6. All DoD contracts for RDT&E or acquisition shall include a mandatory
clause that requires the contractor to pay the USG, within 30 days following
delivery of each item from the contractor's facility or purchaser's acceptance
(whichever comes first), the established NC recoupment charge for any domestic
or international direct sale, coproduction, or licensed production of DoD-devel-
oped items or technology (see DoD FAR Supplement 25.7306, 35.71, and 52.235-7002,
reference (d)).

7. It is mandatory that each DoD Component complete and submit to DSAA
for approval, a proposed NC charge not later than 60 days after award of a DoD
contract for RDT& or acquisition whenever there is a potential for commercial
sale of an item (see subsection A.5., above). The ACO is responsible for
initiating this action into appropriate Military Department channels and for
notifying the contractor of the appropriate charge.

8. The cognizant DoD Component shall deposit collections in payment of an
NC recoupment charge without delay in the nearest Federal Reserve Bank to
accounts prescribed by the ASD(C). Notification of the deposit shall be pro-
vided to the DoD Component activity responsible for submission of reports
required in subsection H. of this enclosure.

B. CALCULATION OF CHARGES ON MDE AND COMPONENTS

MDE items are defined in enclosure 1. The determination of whether an
item meets the MDE dollar threshold shall be based on obligations recorded to
the date the equipment is offered for sale. Production costs shall include
cost incurred for the Department of Defense, FMS, and known direct sales
production. For the FMS program, the sales offer date shall be the date a
Letter of Offer and Acceptance (LOA) is signed by a U.S. official and released
to the FMS customer; for commercial sales, the sales offer date shall be the
date of contract signature.

1. NC recoupment charges shall be assessed on a pro rata basis. The
charges shall be established by dividing the total of NC investment (nonrecur-
ring RDT&E + nonrecurring production) incurred to date plus projections of
future costs to be incurred, by the total estimated number of units projected
to be produced over the life of the system (including DoD requirements, Military
Assistance Program (MAP) requirements, FMS requirements, and direct commercial
sales requirements). The computation of the cost pool shall exclude costs
for those items that are restricted to USG use only (for example, U.S.-unique
nuclear devices, countermeasures, security devices, and aircraft carrier-
unique adaptatioms). )
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2. The number of units to be produced for DoD shall be obtained from budget
backup data. FMS quantity projections and direct commercial sales quantity
projections shall be derived jointly as best estimates by the Military Depart-
ment and DSAA. Defense contractors should be consulted in determining direct
commercial sales quantities, if necessary. When disagreement on estimated FMS
and direct commercial quantities and sales projections occur, the Director,
DSAA, will make the final determination in coordination with the ASD(C) and
the USDR&E.

3. For a weapon system that includes more than one component that meets
the MDE threshold or contains a component that has application to several
weapons systems or a commercial sale potential, hereinafter referred to as a
major individual component, a "building block' approach (that is the sum of NC
recoupment charges for individual components) shall be used to determine the
NC recoupment charge for the sale of the entire system.

a. Data must be accumulated for each major component when NC is identi-
fied in accounting records or budget documents. The sum of the various com-
ponent NC recoupment charges and any remaining NC for the weapon system shall
be applied to the sale of a complete system. Individual NC recoupment charges
shall be applied to sales of individual components. The format for performing

" the required calculation is at enclosure 3. '

b. DoD Comﬁonents involved with a sale shall ensure that components
are not purchased separately for ultimate assembly as an end item in an attempt
to circumvent this Directive.

- 4. The established NC recoupment charge shall be included in the FMS
unit price or, for commercial sales, provided to the seller, and paid by the
seller to the USG.

5. If a commercial item being sold is substantially different (less than
90 percent common) from the USG item for which the NC recoupment charge was
/developed, the charge shall be assessed based on the extent of commonality
/ with the USG item. For example, if the commercial item is 25 percent common
/" with the DoD item, then only 25 percent of the established NC recoupment charge
/H\ for the DoD item shall be assessed. [The DoD Component office with system
' engineering responsibility for the item shall be responsible for determining
\\Ehe degree of such commonality.,

a. The cognizant DoD contract administrative office shall request DCAA
to review contractor accounting records to ensure that the commercial item was
not fully or partly funded by charges against DoD contracts.

b. The contract administration office shall provide its calculations
and rationale to DSAA for review and approval. Upon receipt of the DSAA
approval, the DoD Component shall notify the contractor in writing of the
applicable derivative NC recoupment charge.

6. If records necessary to enable a pro rata NC calculation have been
lost or destroyed for particular MDE items in which the USG has an NC invest-
ment, the DoD Component (Assistant Secretary or a designee) shall certify
that the records have been lost or destroyed and shall determine a unit NC
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recoupment charge equal to 4 percent of the most recent USG contract price.

The certification of lost or destroyed documents and recommended fixed charge
per unit shall be forwarded to the Director, DSAA, for approval. The Director,
DSAA, shall then establish a fixed unit NC recoupment charge for all subsequent
sales. '

C. CALCULATION OF CHARGES ON NON-MAJOR DEFENSE EQUIPEMENT

NC recoupment charges on Non-MDE shall be established in accordance with
procedures set forth in this subsection. Once established, the charge normally
shall not be revised unless the item subsequently qualifies as an MDE item.
When a non-MDE item becomes an MDE item, a new NC recoupment charge shall be
established using MDE procedures. The DoD Components shall provide established
charges for non-MDE to the DASD(MS) for publication in a document that is
readily accessible by DoD Components, contractors, and the public.

1. Components of MDE Items. The pro rata amount, as determined through
use of the building block approach, required by in subsection B.3., above,
shall be assessed whenever a major component is sold. There shall be no
charge on sales of other components because applicable NC recoupment charges
are recovered on MDE item sales. '

2. Non-MDE End Items. A percentage NC recoupment charge shall be assessed
on non-MDE end items whenever $2 million of RDT&E funded cost has been or is
expected to be incurred on the item. The applicable surcharge shall be
5 percent of the item's current DoD inventory price.

3. Modificatioh Kits

A a. Developed to Provide an End Item With New or Improved Capability.
An NC percentage charge shall be made whenever $2 million of RDT&E, procurement,
or O&M funds have been expended on engineering, development, or testing of the
kit. The applicable surcharge shall be 5 percent of the selling price of
modification kits transferred under the FMS program or sold commercially by
U.S. contractors.

b. Developed to Improve the Safety, Reliability, Availability, and
Maintainability. The costs of improvement programs that are designed to con-
tinuously improve the safety, reliability, availability, and maintainability
of an end item or major component over the projected life of the item will
be shared equitably by all users of the item. Normally, each user will pay
a share of the total annual cost through a Component Improvement Program (CIP)
or comparable program. All users are. expected to participate in such programs.
However, if a user does not participate in a CIP or comparable program, the
user will pay an appropriate share of the development costs for any modification
purchased after delivery of the system. The calculation of these charges is
as follows:

(1) New items. For new items entering the system, the cost sharing
calculation will be established at the time the NC cost pool is established
and the NC recoupment charge is approved. First, the total life of the item
will be projected, then the point in time when half of all projected deliveries
to non-DoD customers will occur will be estimated. Using actual cost data
and data from historical files for similar CIP or comparable programs, the
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total U.S. investment costs over the life of the program will be estimated.
The amount of U.S. investment projected to be incurred up to the previously
determined point of half of the deliveries to non-DoD customers will be
included in the weapon system NC cost pool. The annual cost of operating the
CIP or comparable program will be shared in proportion to the number of items
in the possession of each user. This will ensure that the remaining costs of
operating the CIP or comparable program will be shared equally by all users
of the item.

(2) Existing Items/Improved Items. For items already in the
inventory that have established NC pro rata charges, or for improved items
that meet the criteria for NC pro rata charge revision, all U.S. investment
costs incurred before the date of calculation of the revised NC recoupment
charge will be included in the NC cost pool. Additionally, all users shall be
required to pay on an annual basis in proportion to the number of existing
items for participation in the program.

(3) Modification Kits. Modification kits designed to improve
safety, reliability, availability, and maintainability are issued to FMS
customers and incorporated into end item/major components without the additional
NC recoupment charge because the applicable development cost is either included
in the end item/major component NC recoupment charge or recouped as CIP or
comparable program .charges on the end item or major components. In exceptional
circumstances when a user does not participate in the CIP or comparable program,
the user shall be assessed an NC charge for any modifications purchased after
delivery of the systems. This charge shall be based on 5 percent of the
acquisition cost of each modification kit.

4. Components of Non-MDE End Items. A percentage NC recoupment charge shall
be made on any non-MDE item component whenever $2 million of RDT&E appropria-
tions has been or is expected to be expended on the component. The applicable
charge shall be 5 percent of the component's current FMS selling price for
components transferred under the FMS program or sold commercially by a U.S.
contractor.

D. CALCULATION OF CHARGES FOR TECHNOLOGY SALES

The procedures for the calculation of charges after receipt of authoriza-
tion to release technology are as follows:

1. Technical Data Packages

a. An NC recoupment charge shall be assessed for the transfer and use
of TDPs to be used to manufacture or produce items for non-USG use. This
charge is in addition to normal costs associated with reproduction and shipping
of TDPs. Charges for the use of TDPs normally are referred to as royalty fees.
However, for MDE items, the approved MDE NC recoupment charge shall be
assessed for each item manufactured or coproduced in place of a royalty fee.

b. For a non-MDE item, an NC percentage surcharge shall be applied as
the royalty fee on the basis of the item's current DoD inventory price. Pre-
scribed charges for non-MDE items are as follows:



(1) Foreign Governments and non-U.S. contractors - 5 percent on
items manufactured for in-country use and 8 percent on items manufactured for
third party use by or on behalf of foreign governments or internmational
organizations.

(2) U.S. Contractors - 3 percent on items manufactured for con-
sumption in the U.S. and 5 percent on items manufactured for export.

c. The above charges will be deemed necessary to constitute the
"fair market price" for U.S. technology.

d. A TDP developed with USG funds shall not be released to any
non-USG parties, including contractors, unless the recipient has agreed in
writing to pay the applicable charges prescribed by this Directive and to pay
applicable charges within 30 days after manufacture of applicable items.

2. Software. A charge shall be made for sales of software whenever
$2 million or more has been, or is expected to be, expended by the DoD Component
to develop the software regardless of appropriation account. The charge shall
be a pro rata charge. The numerator shall be the cost incurred by the DoD
Component. The denominator shall be either the number of weapons systems to
be supported by the software package or the number of software packages to be
duplicated, whichever is the most equitable in the opinion of the DoD Component.

3. Other Technology Transfers. For all other technology tramsfers,
including transfers  of TDPs for purposes other than manufacturing, and all
transfers of industrial or manufacturing processes, the amount of the charge
 shall equal the fair market value of the techmology involved. For transfers
to any U.S. domestic organization, this charge shall be the lower of either:
(a) a proportionate share of the DoD investment cost identified to the develop-
ment of the technical data and technology involved; or (b) a fair market price
for the technical data and technology involved based on an engineering analysis
of demand or the potential monetary return on investment. For transfers to any
non-U.S. contractor or other foreign customer, this charge will be the greater
of the foregoing two alternatives. Accordingly, the lower domestic price shall
be applied only if the prospective domestic purchaser signs a written commit-
ment to the Department of Defense that the technical data and technology shall
not be transferred to any other party.

E. JOINT DOD COMPONENT DEVELOPMENT EFFORTS

DSAA shall designate a lead DoD Component to perform a comsolidated
calculation when appropriations of more than one DoD Component are involved in
the NC investment of an MDE item.

F. "SPECIAL" RDT&E AND NONRECURRING PRODUCTION COSTS

1. The full amount of "special" RDT&E and nonrecurring production costs
incurred for the benefit of particular customers shall be paid by those
customers. However, when a subsequent purchaser requests the same specialized

" features that resulted from the added "special" RDT&E and nonrecurring production
costs, a pro rata share of these costs may be paid by the subsequent purchaser
and transferred to the original customer provided those special nonrecurring
costs exceed $5 million. The pro rata share may be a unit charge determined

2-6



- Aug 5, 85
2140.2

by the DoD Component as a result of distribution of the total costs divided
by the total production. Such reimbursements shall not be transferred to the
original customer if 8 years have elapsed since acceptance of DD Form 1513,
"U.S. DoD Offer and Acceptance,”" by the original customer, unless otherwise
authorized by DSAA. The USG shall not be charged any NC recoupment charge if
it adopts the features for its own use or provides equipment containing such
features under a U.S. Grant Aid or similar program.

2. TFor coproduction, codevelopment and cooperative development, or coop-
erative production agreements, the policy set forth in this Directive generally
shall determine the allocation basis for recouping from the third party
purchasers the investment costs of the participants. Such agreements shall
provide for the application of the policies in this Directive to sales to
third parties by any of the parties to the agreement and for the distribution
of recoupments and technology charges among the parties to the agreement.

G. MUNITIONS EXPORT LICENSE APPLICATION REVIEWS

Military Departments shall comment routinely on nonrecurring cost recoup-
ment candidacy as a part of their review of Munitions Export license applications.
Sales that are obviously recoupment candidates should be identified to DSAA
along with the recommendation that the ‘exporting contractor be informed of the

requirement for recoupment and that for specifics, the DoD plant representative
should be contacted.

H. REPORTING NC RﬁCOUPMENT COLLECTIONS

. 1. Funds collected for NC recoupment charges shall be disposed of in
accordance with ASD(C) instructioms.

2. DoD Components shall provide a quarterly report on the status of NC
collections. The Reports Control Symbol is DSAA(Q)1112 (format at enclosure 5).
The report shall be forwarded to the DSAA Comptroller within 45 days following
the close of each fiscal quarter, with a copy furnished to the DASD(MS). Com-
ponents shall maintain records of anticipated and actual NC charge collections
for the FMS case and known direct commercial sale. Data on direct commercial

sales may be obtained from export licenses or from other information provided
by DSAA.
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FORMAT FOR MDE CALCULATION

(With T1lustrative Entries) ' Date Prepared
" ITEM DESCRIPTION: ' | DoD Component
Identification No.: Preparer's Name,

Job Series, and Grade

PART A - NONRECURRING R&D INVESTMENT (NUMERATOR)
. R&D Projects

X . . Y Z Total

Major Components A
Air Frame 80,000,000 $80,000,000
Engine (JXX) 58,000,000 ‘ 58,000,000
Radar . 5,000,000 - 5,000,000
Avionics 1,000,000 1,000,000
Undistributed to Component -+ 20,000,000 20,000,000
Air Vehicle : $164,000,000

PART B - NONRECURRING PRODUCTION INVESTMENT (NUMERATOR)

AF 1537 Contract Contract
Sep 1, 1981 - XX ZZ Total '
Major Components : '
Air Frame 5,000,000 $ 5,000,000
Engine (JXX) 7,000,000 7,000,000
Radar , 3,000,000 3,000,000
Avionics 5,000,000 v 5,000,000
Undistributed to Component 10,000,000 10,000,000
Air Vehicle $30,000,000
SART C - PROJECTED UNITS (DENOMINATOR) :
Source Documents Commercial
DoD Quantities MAP/FMS Est. by
FYDP ADP 5 - Year Security ADP Contracting
Proc. Annex Project 311 Assistance Plans Project 311 Officer Totals
Air Frame 1,500 850 $2,350
Engine (JXX) 3,050 : 2,500 2,000 7,550
Radar ‘ 2,700 950 100 3,750
Avionics 1,500 850 2,350 .
Air Vehicle 1,500 750 2,250

G8 ‘g 8ny
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PART D - COMPONENT NC

R&D Production Total
Major Components
Air Frame $80,000,000 $ 5,000,000 $85,000,000
Engine (JXX) 58,000,000 7,000,000 65,000,000
Radar 5,000,000 3,000,000 8,000,000
Avionics 1,000,000 5,000,000 6,000,000
Undistributed 20,000,000 10,000,000 30,000,000
PART E - SYSTEM NC CHARGE
1. Current Development Costs:
Air Frame (1 each system) $36,170
Engines (2 each system) 17,218
Radar (1 each system) 2,133
Avionics (1 each system) 2,553
Undistributed (allocated to end items) 13,334
2. GFM Development Costs:
1SS Cannon (2 each system) 500
HR X Radio (1 each system) 250
XM Bomb Sight (1 each system) 300
Access 1II Scat (1 each system) 700

TOTAL SYSTEM CHARGE

Notes

$73,158 (1)

Projected Units

Unit NC

Recoupment Charge

2,350
7,550
3,750
2,350
2,250

$36,170
8,609
2,133
2,553
13,334

(1) Unit NC recoupment charge calculation for MDE item must be submitted to DSAA for review and approval.
(2) Unit NC recoupment charge for non-MDE item is added to DoD Component schedule of non-MDE charges

and reported to the DASD(MS) for publication.
(3) Undistributed systems' NC is recouped on end items.

(1)
(1)
(2)
(2)
(3)
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RECOUPMENT OF NONRECURRING COSTS ON SALES
OF MDE ITEMS

DAL FRLIFANLD DOD COMPONENT

AS OF DATE NAME AND TELTPHONE NUMDER
OF CONTRACT PPOINT

SECTION A

(E1)

(L))}

WEAPON SYSTEM

NONRECURRING COSTS

PRODUCTION QUANTHY

RECOMMENDED PPO RATA

1S TINOUSANDS) UNIT CHARGE "FVIOUS UNIT
OR COMPONENT CHARGE
RiMIbE FRODUCTION T0TAL ARMY ARINE ‘NAVY] AIR FORCt MAP FMS -DMIRECT SALE niaL . NMDTHE PRODUCTIDN TOIAL
.
SECTION 8
PRODUCTION QUANTITIES
ACTUAL PROJECT ON 10141
MAP

OIRECT SALE

MS

ToTALS

Completion of Section C on Reverse 1« Raquired




Aug 5, 85
2140.2 (Encl 5)

RECOUPMENT OF NONRECURRING COSTS ON SALES OF USG ITEMS AND TECHNOLOGY

Department of the Reports Control Symbol: DSAA(Q)1112
($ Thousands) Report Preparation Date
Report Cutoff Date

Total

.Antici-

pated Actual Collections

Fiscal NC Amount Amount Collected
Case: Year Delivery Charge Collected This Fiscal Cumulative
Designator (1) Purchaser Item Quantity of Sale Date (4) (2)(3) This Quarter Year to Date Collections (5)

Part 1. Recoveries on USG sales to foreign governments and international organizations.

Part 2. Recoveries on direct sales to foreign governments, international organizations, and foreign commercial firms.

Part 3. Recoveries on sales to domestic commercial firms.

Notes:

(1) Applicable to USG sales to foreign governments and international organizations. For direct sales, use the license
number. For domestic sales, establish a "dummy" case number for control purpose.

(2) When collection results from the sales of technology, rather than product, place a (T) after the anticipated
charge.

(3) Place an asterisk after charge when collection is completed.

(4) For proposed or pending direct sales, place a "P" in this column.

(5) Collections that are completed during the fiscal year will be dropped on the first quarterly report of the
subsequent fiscal year.
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