To: OSD Public Affairs
From: Defense Acquisition Regulation Staff

Attached are public comments received in response to
publication of a proposed rule for the Part 15 Rewrite, FAR
Case 95-029. The proposed rule was published in the Federal
Register on May 14, 1997 (62 FR 26639). Please make these
comments available to the general public in your reading

room.

Questions regarding this projeCt may be directed to
the case manager, Melissa Rider, at 602-0131. ‘

Thank you.
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Commentor Matrix
FAR Case 95-029

Proposed Rule, May 14, 1997
Comment Respondent Date
Number
295-029-1 SETA May 22, 1997
295-029-2 Department of Energy May 27, 1997
295-029-3 Government Sales Consultants, May 28, 1997
Inc.
295-029-4 Logicon May 19, 1997
295-029-5 Jennings Wong/Dept of Interior May 29, 1997
295-029-6 - D. Holmes/Army Redstone May 23, 1997
Arsenal
295-029-7 GSA-PP June 17, 1997
295-029-8 GSA/CAK June 20, 1997
295-029-9 Department of Energy June 20, 1997
295-029-10 Dept of the Treasury June 19, 1997
Bureau of Engraving and
Printing
295-029-11 Solloway and Associates June 19, 1997
295-029-12 Denise Nolet June 26, 1997
295-029-13 GAO June 26, 1997
295-029-14 Dept of the Treasury July 1, 1997
295-029-15 US Nuclear Regulatory July 3, 1997
Comission o
295-029-16 John Battan/Jaycor July 8, 1997
295-029-17 Joe Ely/ Navy July 2, 1997
295-029-18 HHS July 10, 1997
295-029-19 SBA July 11, 1997
295-029-20 SAF July 11, 1997
295-029-21 DCAA/Parametric Cost July 11, 1997
Estimating '

295-029-22 Riskin, CPCM No date

295-029-23 IRS July 11, 1997
295-029-24 Sequent July 11, 1997
295-029-25 NASA July 11, 1997
295-029-26 USAID July 10, 1997
295-029-27 DoDEA July 09, 1997
295-029-28 Federal Bar Association July 11, 1997
295-029-29 DoD/Navy July 10, 1997
295-029-30 DoD/IG July 14, 1997
295-029-31 HHGFAA July 14, 1997
295-029-32 DoD/Army July 14, 1997
295-029-33 Daniel Damanaskis July 14, 1997
295-029-34 D. Dennis July 14, 1997
295-029-35 CCIA July 14, 1997
295-029-36 AGC July 14, 1997
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GSA/OIG

14,

295-029-37 July 1997
295-029-38 EPA July 11, 1997
295-029-39 Newport News Shipbuilding July 14, 1997
295-029-40 DLA July 14, 1997
295-029-41 MCR July 14, 1997
295-029-42 CODSIA July 14, 1997
295-029-43 Multi Association of Small July 14, 1997
Business Task Force
295-029-44 Linda H. Smith July 14, 1997
295-029-45 DoD/AR July 15, 1997
295-029-46 DISA July 14, 1997
295-029-47 Northrup Grumman July 14, 1997
295-029-48 EDS . July 14, 1997
295-029-49 NASBP July 14, 1997
295-029-50 Dept of Transportation July 14, 1997
295-029-51 Small Business Roundtable July 14, 1997
295-029-52 Alliant Tech Systems July 14, 1997
295-029-53 Chamber of Commerce July 14, 1997
295-029-54 ABA July 14, 1997
295-029-55 DoD/Army July 10, 1997
295-029-56 Thomas L. Riddle July 10, 1997
295-029-57 Christopher Beck/ Navy July 8, 1997
295-029-58 DLA (MMPPP) July 14, 1997
295-029-59 Commander, Naval Air Systems July 15, 1997
Command '
295-029-60 OMB July 11, 1997
295-029-61 Defense Personnel Support July 15, 1997
Center
295-029-62 - DLA July 11, 1997
295-029-63 NASA July 11, 1997
295-029-64 DoD/Navy July 14, 1997
295-029-65 SBA July 16, 1997
295-029-66 Army TACOM July 15, 1997
295-029-67 American Consulting Engineers July 14, 1997
Council ,
295-029-68 DDP July 14, 1997
295-029-69 Nathan Tash July 17, 1997
©295-029-70 Dept of Commerce July 17, 1997
295-029-71 NAMC ' July 17, 1997
295-029-72 Small Business Legislative July 14, 1997
Council
295-029-73 ASA, Inc. July 14, 1997
295-029-74 Dept of State July 14, 1997
295-029-75 DCAA July 21, 1997
295-029-76 Air Force/ 1llth Wing July 16, 1997
295-029-77 Veterans Affairs July 16, 1997




U.S. GENERAL SERVICES ADMINISTRATION
Office of Governmentwide Policy

JUL 14 1997

MEMORANDUM FOR CAPTAIN D.S. PARRY, SC, USN
DIRECTOR
DEFENSE ACQUISITION REGULATIONS COUNCIL

FROM: SHARON A. KIS
~ FAR SECRETARIA

SUBJECT: FAR Case 95-029, /Part/ 15"Rewrite Contracting
by Negotiation omp itive Range
Determinations

Attached are comments received on the subject FAR case
published at 62 FR 26640; May 14, 1997. The comment closing
date is July 14, 1997.

Response Date Received Comment Date Commenter
Number
95-029-1 05/22/97 05/22/97 SETA
95-029-2 05/27/97 05/27/97 DOE
95-029-3 .05/28/97 05/28/97 Government
' Sales
Consultants,
Inc.
95-029-4 05/28/97 05/19/97 LOGICON
95-029-5 05/29/97 05/29/97 DOI
95-029-6 06/09/97 05/23/97 Department of
Army (AMSMI-AC)
95-029-7 06/17/97 06/17/97 Jerry Zaffos
95-029-8 06/20/97 06/20/97 Barbara Williams
95-029-9 06/24/97 06/20/97 DOE - Ed Lovett
95-029-10 06/24/97 06/19/97 Department of
: Treasury
95-029-11 06/24/97 06/19/97 Solloway &
Associates

18th and F Streets, NW, Washington, DC 20405

Fedaral Recyciing Program " Printed on Recycied Paper



Response
Number

95-029-12
95-029-13

95-029-14

95-029-15
95-029-16
95-029-17
95-029-18
95-029-19
95-029-20

95-029-21

95-029-22

95-029-23
95-029-24
95-029-25
95-029-26
95-029-27

95-029-28

95-029-29 .

95-029-30
95-029-31
95-029-32

95-029-33

06/26/97
06/30/97
07/07/97

07/08/97
07/08/97
07/10/97
07/11/97
07/11/97
07/11/97
07/11/97

07/11/978

07/11/97
07/14/97

07/14/97

1 07/14/97

07/14/97
07/14/97

07/14/97
07/14/97
07/14/97
07/14/97

07/14/97

Date Received Comment Date

06/21/97
06/26/97

07/01/97

07/03/97
07/08/97
07/02/97
07/10/97
07/11/97
07/11/97
07/09/97

No Date

07/11/97
07/11/97
07/10/97
07/09/97
07/14/97

07/11/97

07/10/97
07/14/97
07/14/97
07/14/97

07/14/97

Commenter

Denise Nolet
GAO

Department of
Treasury
Robert A. Welch

Mary Lynn Scott

John Battan

Joe Ely

HHS

SBA

DOD/Air Force

Parametric Cost
Estimating

Albert Riskin,
CPCM

IRS
Sequent
NASA
USAID‘
DoDEA

Federal Bar
Association

DoD/Navy
DoD/IG
HHGFAA
DoD/Army

Daniel

‘Damanskis



Response
Number

95-029-34
95-029-35
95-029-36
95-029-37
95-029-38

95-029-39

95-029-40

95-029-41

Attachments

Date Received Comment Date

07/14/97
07/14/97

07/14/97

- 07/14/97

07/14/97
07/14/97

07/14/97
07/14/97

07/14/97
07/14/97
07/14/97
07/14/97
07/11/97
07/14/97

07/14/97

07/14/97

Commenter

D. Dennis
CCIA

AGC
GSA/OIG

EPA

Newport News
Shipbuilding

DLA

MCR



U.S. GENERAL SERVICES ADMINISTRATION
Office of Governmentwide Policy

JuL 15 1987

MEMORANDUM FOR CAPTAIN D.S. PARRY, SC, USN
' DIRECTOR
DEFENSE ACQUISITION REGULATIONS COUNCIL

FROM: c?éé%fgﬁﬁg. KISER
| iz;FAR SECRETARIAT
SUBJECT: FAR Case 95-029, Part 15 Rewrite Contracting

by Negotiation Competitive Range
Determinations :

Attached are comments received on the subject FAR case
published at 62 FR 26640; May 14, 1997. The comment closing
date is July 14, 1997.

Response Date Received Comment Date Commenter
Nunber
95-029-42 07/14/97 07/14/97 CODSIA
95-029-43 07/14/97 07/14/97 Multi
Association of
Small Business
Task Force
95-029-44 07/15/97 07/14/97 Linda H. Smith
95-029-45 07/15/97 07/14/97 DoD
95-029-46 07/15/97 07/14/97 Defense
. Information
Systems Agency
95-029-47 07/15/97 07/14/97 Northrop
: Grumman
95-029-48 07/15/97 07/14/97 EDS
95-029-49 07/15/97 07/14/97 NASBP
95-029-50 07/15/97 07/14/97 Department of
Transportation
95-029-51 07/15/97 07/14/97 Small Business
: Round Table
95-029-52 07/15/97 07/14/97 Alliant Tech

Federal Recyoling Program " Printed on Recycied Paper

Systens

18th and F Streets, NW, Washington, DC 20405



Response
Number

95-029-53

95-029-54
95-029-55
95-029-56

95-029-57
95-029-58

Attachments

Date Received

07/15/97

07/15/97
07/15/97
07/15/97

07/15/97

07/15/97

Comment Date

07/14/97

07/14/97
07/10/97
07/10/97
07/08/97

07/14/97

Commenter

U.S.Chamber of
Commerce

ABA
DoD/Army
Thomas L. Riddle

Christopher H.
Beck/ Navy

DLA (MMPPP)
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6862 Eim Street .
Mclean, VA 22101-3833

Telephone: (703) 821-8178

- Focsimlle: (703) 821-8274
‘ Ranvir K. Trehan
22 May 1997 President

7
Wices Administration
) Secretariat (MVRS)

1800 F Street, NW
Room 4037
Washington, DC 20405

Re: FAR Casc 95-029

Dear Sirs:

We are a small disadvantaged business with about $40 million in revenue and over 450
staff members that provide full life cycle information technology services to Federal
government agencies.

The majority of our work program has been won in FAR-based competitions so we are
familiar with the process. We believe it would rcduce unnecessary bid and propesal costs of
small businesses like us if you retain only offerors with the greatest likelihood of award in the
competitive range. Our feeling is that number is generally two or three. Such a move would
also force offerors to put in their yery best technical and cost bids initially and thus reduce the
burden of reevaluation in the BAFO stage,

. We believe that a]l of the policy shifts in the proposed rule listed under Section C,
Surrnary of Changes, are well thought out improvements and we strongly support them.

On a somewhat related matter, we support the jdea of separate small business awards in
all unrestricted multi-award ID/IQ competitions with use of multiple SIC codcs to permit
different sizes of small businesscs to compete (SIC code 7379, 4813, 8731, etc.). The
rcquirements for small busines contracting participation as subcontractors for large primes is
rarcly implemented or enforced and is therefore ineffective.

If you have any questions, please feel_ free to contact me at (703) 821-8178.

Sincerely,
SETA Corporation

AKD~po—

Ranvir K, Trehan

cc: Dr. S. Kelman}
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Department of Energy
Washington, DC 20585

General Services Administration
FAR Secretariat (VRS)

1800 F Street, NW, Room 4035
Washington, DC 20405

Subject: FAR Case 95-029, Group 2

The Department of Energy (DOE) strongly supports paragraph
15.406(c) of the proposed rule that would permit the
contracting officer, after evaluation of all proposals, to
establish the competitive range comprised of those proposals
most highly rated, and to further reduce the range for purposes
of efficiency. DOE has long believed that small competitive
ranges strengthen the source selection process. Both the
Government and industry save time and money when the Government
determines and eliminates proposals that are no longer
competitive as early as possible in the source selection
process. We believe that the concern of industry, particularly
the small business community, that smaller competitive ranges
would prematurely eliminate otherwise winning proposals, is
unfourided.

We examined our recent competitive awards to determine if award
was made to other than one of the top three firms in order to
determine if any competitor would be harmed by small
competitive ranges. First we sampled our most recently awarded
competitive negotiated contracts valued at over $5 million. Of
those 43 contracts, none were awarded to other than one of the
top three ranked competitors going into the competition range.
Second, we sampled our competitive negotiated contracts, both
set-aside and unrestricted, over $100,9500 awarded to small
businesses during FY 1996 and the first quarter of FY 1997. Of
the 49 contracts sampled, none were awarded to a contractor who
was not among the top three competltors going into the
competitive range.

BWvie
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- Based on this data, we believe that small competitive ranges
would not prematurely eliminate otherwise successful proposals
from the competition. Giving contracting officers the
flexibility to reduce competitive ranges to the most highly

rated would result in more timely and cost-efficient source
selections. '

Sincerely,

5

D. Mournighan, Director
Offi¥s of Management Systems
" (Cofiipetition Advocate)
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Government Sales Consultants, Inc.
1144C Walker Road, Great Falls, Virginia 22066
703-759-7216 > Fax 703-759-7388 .
800-571-3973

Meay 28, 1997

General Services Administration
FAR Secretaciat (VRS)

1800 F Street, NW
Washington, DC 20405

Creetings:

[ have reviewed the most recent draft of the FAR and have the fo“owmg commcnts on Part 15
and related portions,

1. The FAR at 7.4 is puny with regard to the evaluation of life cycle cost. While this issue
is lamer than FAR 15, somethin g necds to be done in both paris to lunng this maclequate
gmdance mto line wxfll current law, case law and practice.

N

FAR 8.4 deals with tlie process of buying from a GSA schedule. It is inadequate in that
the matket placélias Jrasﬁcaﬂy'changed and it is now possila]e in several categories - and
especiaﬂy in IT products - to have the same pxocluct on fve or Lty GSA schedules. Yet,
8.4 says the buyer need only compare the price of thrce schedules. "This is contrary to the
Komatsu Dresser case of GAQO in 1992 and often leads to comparing the price of three
Foeds or Clxevys, which is lmrcny the intent and certainly not competition.

Even worse is RFQs from FAR 15 are being used to establish BPAs (FAR 13.2 small purchases)
for schedule ocders in excess of $100 million. This is lumﬂy the intent of the current FAR and
is constantly being ahused. DISA has 1ssued th.sc with as little as three days, and in one case
three lwuzs, responsc time. Something needs to be fixed in FAR 8, 13 and 15 to fix this abuse.

The rewrite of FAR 15 allows unfettered abuse of the process by poody trained COs or biased
COs. It will favor well known brand names, raise prices and favor the vendors who sell sizzle
k{ rather than Grade A meat who have the sales foree to influence a wide variety of agencies
simultancously, regardless of the side by side comparison merits and prices of competitive
ptoduc’cs.

The intent to eliminate BAFQs completely foricts the reason we, at GSA in 1972, stopped
a.nowmg late hids. Fraud, ladies and gcut]emen' Aﬂomng late bids is an open invitation to
fraud. [f that is not obvious as to how, invitc me down for a cuuple of hours to explam what we
so painfully learned when I was a GSA employee for five years.

es-mail - gsci@aol.com
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" Perhaps the worst problem I sec, so faz, is the complete elimination of the old FAR 15 402(]:), .

preventing a vendor being given advance knowledge of government requirements. Did I miss this
@ in the new FAR or did you forget to put it in? Is advance knowledge now okay because it is
common in the commercial world? Or is this merely an error you will shortly correct?

Now, don't get me wrong, I love procurement reform. The changes are often so ill advised, the
governinent so confused and poorly trained and the vendors searching for assistance, that our
business is currently booming better than post CICA. These changes will fucther cause our
busincss to expand. Wc are very busy.

But I submit that t}.\esc changes will injure 90% of the vendor community, enrich a few firms,
cause prices to risc and tend to allow agencies to standardize on well known brands, without doing
a proper cownpetition to arrive at that point.

7 Finally, we desperately need a section to provide buyers guidance on choice among a plethora of
previously awarded GWACs, schedules, IDIQs, cte. FAR 17.207 is simply not adequate today.

Sincercly,

(@WI ﬂuﬁc

Terry Miller
President

TM/tk

Enclosure



FAR PART 15 REWRITE
A KA
AGENC’Y DISCRETION AT ITS \VORST

Presented by:

THOMAS K. DAVID

McMahon, David & Brody
Attorneys At Law
8221 Old Couirthouse Road

. Suite 107
Vienna, VA 22182

(703) 903-0334
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STATUS OF RE-WRITE

FAR COUNCIL TASKED GOVERNMENT AND INDUSTRY COMMITTEE IN JANUARY 1996 TO RE-WRITE
FAR 15.

FIRST PHASE (SOURCE SELECTION AND EVALUATION) RELEASED FOR COMMENT IN SEPTEMBER
1996.

COMMENTS WERE NUMEROUS AND HIGHLY CRITICAL

HIGHLIGHTS/LOWLIGHTS INCLUDE:

DISCRETIONARY COMPETITIVE RANGE DET ERMINATIONS
FEWER DISCUSSIONS WITH OFFERORS :

MORE COMMUNICATIONS WITH OFFERORS

BAFOS ARE ALMOST EXTINCT (REVISIONS INSTEAD)
ALLOWS LATE PROPOSALS

AND MUCH, MUCH MORE!

e =» [ 4 * L] L

SECOND PHASE TO COVER PRICING SECTIONS. (15.7, 15.8 AND 15.9)

* SCHEDULED FOR RELEASE IN 1997

IR/0T /70N
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A.

COMPETITIVE RANGE DETERMINATIONS - 15.406
MORE DISCRETION FOR THE GOVERNMENT

AGENCY ALLOWED TO RESTRICT COMPETITIVE RANGF IN ADVANCE OF RFP ISSUANCE! NO PRE
RFP RESTRICTIONS.

L RESTRICTIONS DUE TO "RESOURCES AVAILABLE" TO AGENCY AND "EFFICIENCY"

II. DOES NOT COMPLY WITH FARA WHICH REQUIRES "GREATEST NUMBER" OF OFFERORS
TO BE INCLUDED IN COMPETITIVE RANGE.

[II.  DOES NOT COMPLY WITH CICA REQUIREMENT TO "MAXIMIZE COMPETITION"
AGENCY ALLOWED TO LIMIT FIELD TO PROPOSALS WITH "MOST HIGHLY RATED" OF AWARD
L. FARA MANDATES "GREATEST NUMBER" THAT ARE "RATED MOST HIGHLY* |

II. - PRE-AWARD DEBRIEF FOR OFFERORS NOT IN COMPETITIVB RANGE (N OT REQUIRED AND
INFORMATION IS L[MITED')

L90¥ T0S Z02 VI 8C:ITI NOK ~7R/0aT/0n
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COMMUNICATION ARE "IN"
DISCUSSIONS ARE "OUT"

' A.  COMMUNICATIONS WITH OFFERORS ENCOURAGED

L.

I,

HELPS GOVERNMENT'S ABILITY TO AWARD ON INITIAL PROPOSALS (TO ENHANCE
GOVERNMENT UNDERSTANDING)

OFFEROR ALLOWED TO RESOLVE AMBIGUITIES OR OTHER 'CONCERNS*
15.406 (1)(3)

Extra credit - can negotiate excess pct[ormance up or down
Does not have to be in writing

B. LEGAL CHALLENGES AWAIT

L

IL

II.

AGENCY ALLOWED TO CHOOSE OFFERORS WHO WILL BE ALLOWED TO
COMMUNICATE

COMMUNICATIONS DONT NEED TO BE IN WRITING (WHERE'S THE PROOI*?)

PAST PERFORMANCE DISCUSSED ONLY IF PREVIOUS OPPORTUNITY TO DISCUSS
INFORMATION had not BEEN PROVIDED TO OFFEROR.

Py
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BYE-BYE BAFOS
15.409

"SELECT" OFFERORS ARE ALLOWED TO MAKE "REVISIONS" TO THEIR PROPOSALS
L "REVISION" DEFINED AS A "CHANGE TO PROPOSAL AS A RESULT OF DISCUSSIONS*

1. ALL COMPETITIVE RANGE OFFERORS WILL BE ALLOWED TO MAKE MULTIPLE
REVISIONS

NO LIMIT ON THE NUMBER OF "REVISIONS®" ALLOWED

WILL BE A COMMON CUT-OFF DATE
AUCTIONING AND TECHNICALLY LEVELING AWAIT

OPPORTUNITY FOR FAVORITISM

VXYY AN OCTYP . avmeme "

100% TOC YnY
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tn

A FEW MORE GREAT IDEAS

LATE PROPOSALS ARE ALLOWED IF "IN BEST INTEREST S OF GOVERNMENT"
L MAY BE APPLIiED TO SELECT OFFERORS
DATE OF AWARD NQT RELEASED TO UNSUCCESSFUL OFFERORS
L. COULD PREJUDICE SUBSEQUENT PROTEST

GOVERNMENT COST ESTIMATES RELEASABLE (TO EVERYONE!)

PAST PERFORMANCE ADVERSE INFORMATION CAN REBUT AND REBUTTAL WILL BE CONSIDERED
BY GOVERNMENT '
L. MUST DEFINE NEUTRAL INFORMATION - NO EFFECT ON RATING BUT COULD AFFECT
YOUR RANKING. ' -

ORAL PROPOSALS ENCOURAGED (FINALLY A GOOD IDEA!) 15.103 - BUT OPEN TO ABUSE

IR/0T /00
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Comptroller General
of the United States

Wasdington, D.C, 20848
Decision

le/ C//_? 202

Matter of: Komatsu Dresser Company
File: B-246121
Date: February 19, 1592 .

Matthew S. Simchak, Esq., Ropes & Gray, for the protester.
William A. Roberts, III, Esg., Howrey & Simon, for
Caterpillar, Inc., and Gerald J. Cardon, for Melroe Company,
interested parties.

Stuart Young, Esg., General Services Administration, for the
agency.

Scott H. Riback, Esq., and John M. Melody, Esg., Office of
the General Counsel, GAQ, participated in preparation of the
decision.

DIGEST

1. Protest against terms of "open season" amendment to
earlier General Services Administration seolicitation for
multiple award, Federal Supply Schedule contract is timely
where filed prior to the time set for receipt of initial
proposals under the amendment; as the amendment includes new
requirements and solicits offers from all interested firms,
it 'is tantamount to new solicitation for purposes of
protesting its terms.

! 2. "Reguote ar rangements" clause in Federal Supply Schedule

; (FSS) solicitation is inconsistent with Competition in
Contracting Act requirement for full and open competition,
and thus is improper, since it provides for limited '
competition exclusxvely among FSS vendors for suppl;es in
excess of maximum order limitations instead of permitting

\\—/all interested firms to compete.

3. Protest of agency’s determinaticn as to appropriate
federal supply classification (FSC) for certain items is
denied where record shows that sgency’s classification is
reasonable; fact that items could also be classified under
other FSCs is not, in itself, sufficient basis to disturb
agency determination.

DECISION

Komatsu Dresser Company protests the terms of regquest for
proposals (REP) No. FCAS-$3-3810-1i-N-10-8-91, issued by the
General Services Administration (GSA) to allOW an open
season for adding vendors to its multiple award Fedsral
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Supply Schedule (FSS) for road clearing and cleaning

equipment, Komatsu argues that (1) the solicitation’s
requote provisions improperly preclude full and open
competition; and (2) GSA improperly has expanded the types
of equipment vendors may offer under one of the '
solicitation’s special item numbers (SIN) and improperly
raised the maximum order limitations (MOL) applicadle to
this SIN. ’

We sustain the protest in'part and deny it in part.

The solicitation, issued September 3, 1991, is an amendment
to the basic FSS solicitation, RFP No. FCAS-S3-3810-N-4-10-
90, issued in March 1990. The basic RFP was issued to
obtain vendors for a variety of street cleaning and clearing
equipment under the FSS, and contemplated the award of
multiple contracts for similar equipment. Offerors were
required to submit firm, fixed unit prices for an indefinite
guantity of ea¢h line item for a S~year period from 1990 to
1995. The current RFP contemplates the award of similar
contracts to additional vendors for the remainder of the
original S-year period. 1Initial offers under the open
season amendment were du2 on October 8. :

Both the basic solicitation and the c¢cpen season amendment
contain three provisions that are the subject of Komatsu’s
protest. First, the solicitations contain MOLs limiting the
dollar value of orders placed under the contracts$; any given
order under the contract cannot exceed $150,000, and the
value of supplies ordered under the various SINs! cannot
exceed $50,000, $75,000 or $100,000, the applicable MOL
increasing as offered discounts increase. (To determine the
MOL for each SIN, the agency negotiates separately with each
vendor, setting the MOL higher in return for the vendors’
offering of relatively higher per-unit price discounts.)

Second, the solicitations contain a "requote arrangements"
clause providing that only vendors included on the FSS may
compete for user agency requirements that exceed the iargest
MOL available from any vendor. Under the requote
arrangements clause, vendors are required to quote unit
prices which are at least as advantageous as the unit prices
available under the schedule and may offer additional
discounts for purposas of the requote. a&dditionally,
vendors may only offer the exact products originally
contracted for under the SIN and may nct substitute

!The solicitation contains a total of 11 SINs, each one
representing a discrete grouping of equipment. For example,
SIN No. 271-102 is for vehicular amounting winches and SIN .
No. 271-103 is for rider-operated street and parking area
sweepers. .

P 22481271

gusl
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alternate products. fter conducting a requote conmpetition,
the user agency awards a delivery order to the successful
vendor under that vendor’s FSS contract.

Finally, the solicitations define SIN Nec. 271-109, for read
clearing and cleaning equipnen as including "scarifiers;
beach cleaners; backhoes; ont-end loaders; excavator
tractor, wheeled (20 hc—sepower or greace:), 1ndustr‘al
tra;lﬂrs for construction equ*anen etc."

TIMELINESS

As a preliminary matter, GSA argues that the protest is
untimely because all of the provisions Komatsu challenges
were included in the 1990 basic solicitation. According to
GSA, Komatsu was required to protest prior to the closing
date for the :ecezpt of propesals under the basic
solicitation, and its protest filed prior to the cleosing
date for the current solicitation is untimely.
Alternatively, GSA argues that since the provisions were
included in 25 contract awards under the basic solicitatien,
Komatsu should have diligently pursued the informatioen
contained in those contracts in order to object to those
terms in a reasonably prompt Rmanner.

We disagree with GSA. The open season amendment was issued,
GSA explains, "to allow new offerors the opportunity to
obtain contracts under the existing schedule," so that
"participation under the schedule remains open to all
responsible sources." Given this purpose, we view the
amendment as tantamount to a FSS solicitation for new
offerors. Just as a potential offeror on any current
solicitation is not precluded from protesting its terms
prior to the initial closing merely because the same
objectionable terms appeared in prior sclicitations or
contracts, we do not think that offercrs invited to compete
under the amendment here are precluded f£rom challenging the
terms of the amendment prior to the deadline for submission
of offers under the amendnent. 1In other words, we see no
reason why the terms of the amendment, which establish the
contract terms to which these new offerors will be bouand,
should not be subject to protest under the same rules
applicable to any other solicitation terms.

The applicable rule under our Bid Protest Regulations
provides that protests based upon alleged improprieties
apparent on the face of a solicitation nust be filed no
later than the time set for receipt of proposals. 4 C.F.R.
§ 21.2(a) (1), as amended by 55 Fed. Reg. 3759 (1991). ‘
Because Komatsu’s™protest of the terms ¢f the amendment was
received prior to the deadline for receipt of offers it s
timely. See Svva Co.--Recon., B-218359.2, May 6, 1985, 85-1
ceD 9 503 (p (protest against terms of amendment issued under

3 - ' B-245121
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earlier RFP timely because amendment eilectively called fer
supplies or services to satisfy new agency reguirements).

REQUOTE

Komatsu argues that the requote arrangements ciause
impermissibly limits the field of competitors in
acquisitions exceeding the MOL to T©SS vendors. According tc
Komatsu, requirements in excess of the MOL should be open to
competition by any interested firms, including those such as
Komatsu that do not participate ia the nultiple award
‘schedule (MAS) program. The protester argues that GSA’s
attempt to limit the competition by means of the requote
clause violates the Competition in Contracting Act of 1984
(CICA), under which all responsible scurces generally must
be afforded an opportunity to submit ccmpetitive bids or
proposals. 41 U.S.C. § 403(6) (1988).

GSA maintains that the requote arrangements clause is
consistent with CICA, noting that CICA, 41 U.Ss.C.

§ 259(b) (3), specifically states that the MAS program
satisfies the Act’s requirements for full and open .
competition, provided that (1) all responsible scurces have
been afforded an opportunity to compete, and (2) the
contracts or delivery orders placed under the MAS result in
the lowest overall cost alternative for the government. GSA
asserts that the first proviso is met by the requote
provision since all responsible sources ace permitted to
compete to become FSS vendors during either the basic
solicitation or open seasons such as the one here, and thus
can compete on requotes. GSA asserts that the requote
process also will result in the lowest overall cost to the
government, satisfying the second previso, because offers
must be at or below the vendors’ lowest FSS prices, and
orders may only be placed if more than one FSS contractor
can be expected to compete for the reguirement. :

We do not agree that the requote provisions satisfy the
requirements of CICA relating to the MAS program. The MAS
program authority under CICA was intended to enable user
agencies to acquire small quantities of commercially
available goods and services with minimal administrative
burdens. See H.R. Conf. Rep. No 861, 98th Cong. 2d Sess.
423, reorinted in 1984 U.S. Code Cong. Admin. News 211l1. As
we have noted in the past, the purpose of placing an MCL
clause in an FSS contract is to enable the government to
evplore the possibilities of securing lcocwer prices for
‘larger quantities exceeding the MCL. Kavouras, Inc.,
B-220058.,2, 3-220058.3, Feb. 11, 1986, 85-1 CPD § 148.
Consistent with this purpose, the goverament may nct place
an order, and an FSS vendor may nct accept c¢ne, where it

4 ' R-24¢F121
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exceeds the MOL stated in the contract. Id.; Federal
Property Management Regulations (FPMR), 41 C.F.R. & 101-
26.401-4(c) (1) (1990). It follows that an FSS solicitation
represents a competition for quantities up to the advertised
MOL, not quantities in excess of the MOL. -

Under the reguote provisions in issue, award can be made to
a FSS vendor for quantities in excess of the MOL despite the
fact that the competition was not conducted on the basis of
those larger quantities. As a result, requote competitions
under these provisions would satisfy neither of the Cica
provisos cited above. First, competition among firms--such
as Komatsu--that did not desire to compete for a FSS
contract would be precluded, so there would be an absence of
full and open competition for the requirenments. Second,
awards under the requote procedures would not necessarily f%:
result in the lowest cost to the government. requotes would
enly assure the lowest cost available from schedule vendors.

GSA maintains that it is necessary to require firms to
compete for MOL quantities as FSS vendors as a condition to
being eligible to compete for larger orders in excess of the
MOL to assure that there will be adequate competition for
the MOL guantities. Absent such a "package approach," GSA
asserts, contractors would compete only for the larger
orders. : :

A package approach coupling large guantity, high dollar
value requirements with small guantity, low dollar value
requirements may be used where the agencv’s needs and the
requirement’s procurement history made it less desirable to
acquire the two quantities separately. For example, in IVAC
Corp., -67 Comp. Gen. 531 (1988), 88-2 CPD § 75, we found the
agency’s use of a package approach unobjectionable because
(1) the two combined items--intravenous solutions anc
intravenous administration sets--had to be compatible and
therefore had to be acquired from a single manufacturer; and
(2) the agency demonstrated that si¢nificant savings would
result.

GSA has not denmonstrated that a package approach is
warranted here. While it may well be that a requote
procedure would be zppropriate where it is necessary to
secure sources to meet the agency’s needs, there has been nc
showing that this is the case. GSA has furnished nocthing
evidencing a lack of competition for MOL quantities in the
past, and there is nothing else in the zecord that suppoerts
such a conclusion. Komatsu states that it does not desire
to compete for the MOL quantities--indeed, this is the
reason for its protest--but cone firm’s business decision is
not sufficient to establish a lack of adequate competition.
As GSA has noted, some 25 wvendors currently hoid MAS
centracts under this FSC group of commodities.

- R-24A121
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GSA maintains that the requote procedure is beneficial to
the government, and thus should be vermitted, because tihe
commerciality of the products available under the MAS
ensures that products acquired under a requote competition
will have a broader functional application than products
acquired under a separate solicitaticn with its ownh narrew
specifications. According to GSA, buver agencies that
acquire products under the MAS will have available the
contractoer’s entire line of accessories and attachments for
the product and will thereby be able to broaden the utility
of the item purchased. GSA also mainteias that the conduct
of a requote acquisition further benefits the government
because of the savings of administrative costs that would be
incurred in conducting a separate acquisition.

GSA’s arguments are unpersuasive. There is nc statutory or
regulatory basis for ignoring CICA’s competition and low
price requirements f£or the MAS program--which we have found
are not satisfied by the requote procedures=--based upon a
general allegation that this will facilitate obtaining
equipment with desirable features. Agencies may not justify
avoiding competition regquirements with unsupported
assertions that administrative savings may result. See
Richard M. Milburn High School, B-244933, Nov. 27, 1891,
91-2 CPD § 496; S3 Comp. Gen. 209 (1573). As a practical
matter, it is unclear why GSA could riot obtain the
commerciality and flexibility of usce it desires by
fashioning a specification that recuires a commercial
product (indeed, FAR part 11 imposcs an obligation on
agencies to acquire commercial products whenever such
products will adequately fulfill the agency’s needs), or
otherwise describes the equipment in a manner similar to
that in the FSS.

We conclude that the requote provisions in the RIP do not
satisfy the CICA conpetition regquiraments and therefore
sustain this aspect of the protest.

AMENDMENT OF SIN 271-109

Komatsu argues that GSA has impzcperly amended one e¢f the
SINs in the solicitation that describes the type of
equipment that may be offered. The solicitation, which
calls generally for Federal Supply Classification (FSC)
Group 38 commodities, includes FSC 38Z5, "Road Clearing and
Cleaning Equipment.,”" and solicits cffers for five SINs
falling under FSC 3825. One of those five, SIN 271-139,
"Other Road Clearing and Cleaning Ecuipment," is the subject
of XKomatsu’s argument. According to Komatsu, GSA has
improperly added nine heavy c¢onstructicn items te the list

5 | B-246121
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of commodities acceptable under SIN 271-109,? because each
of the 1tems is already properly classified under another
FSC code.? Komatsu maintains that acquiring the same goods
or services under more than one FSC ccde violates the TPMR
provisions relating to the cataloging cof federal supply
items, which require items to be described uader one four-
digit FSC class. See FPMR, 41 C.F.R. § 101-30.2081(b) (1) and
(b) (2); Federal Catalog System Policy Manual,
GSA-F5S-4130.2-M, § 331.04{a). Komatsu concludes thatr the
nine additional heavy coastruction items should be renovad
from the RFP,.

According to GSA, these items have 1long been contracted for
under SIN 271-109, and have been described using generic
names such as "backhoes" in order to apprise offerors that
multiple-application equipment that is suitable for use in
street cleaning and clearing will be considered by the
agency for inclusion under SIN 271-109. GSA notes that many
equipment manufacturers produce & base machine bearing a
generic name that can be modified using various attachments,

~ some of which will render the machine suitable for the

applications contemplated under TSC 3825 and SIN 271-109.
For example, GSA states that one of the current contractors
under this SIN supplies an item described as a "multiple
tool carrier/wheeled articulated loader." This basic
machine has 16 possible attachments, some of which alleow the
machine to perform street c¢leaning end clearing functions.
According to GSA, it has attempted to list some of the
possible types of machines which, when properly egquipped,
will be acceptable under SIN 271-109. GSA notes that the
commerciality and versatility of these machines will resuls
in cost savings to the user agencies, which can simply buy
additional attachments when new needs arise.

The determination cf the appropriate FSC for an item is
within the discretion of the procuring activity, utilizing

‘the available guidance provided by the FPMR and the various

The protester specifically objects to the inclusion under
SIN 271-109 of the following items: wheeled articulated
front—-end loaders, tracked front-erd loacers, tracked front-
end loaders/backihoes, compaction/rcller equipment, wheeled
excavators, tracked excavators, trenching egquipment, graders
and cranes. This listing is cderived from a July 3
presolicitation notice, issued by GSA, rather than the
solicitation itself.

‘for example, FSC code 3810 includes cut:ting edges,
ditchers, graders, loaders, scrapers, special type earth and

- rock hauling trucks and trailers and structural components

of these items such as bodies, cabs, and franes.

> | S | . B-246121
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cataloging policy manuals, Hung Myung (USA) Lt., Inc:
Containertechnik Hambura CmbH & Co., B-244686 et al.,

Nov. 7, 1991, 71 Cowp Gen. ___, 91-2 CPD ¥ 434; we will not
disturb an agency’s deternlnatlon in this regard uniess it
lacks a reasonable basis. Id. lthough in sonme
circumstances there may be no cuesblon as to the appropriate
classification for a partzcular item, some items may
appropriately be classified under more than one FSC categossy
and we will not overturn such classifications simply because
a category other than the one selected might also have been

chosen. Cincinnati Mxlacron ﬂktg Co., B-237619, Feb. 27,
1990, 90-1 CPD 9 241.

We find that GSA’s inclusion of the nine items under FSC
3825 was ceasonable. We are persuaded by GSA’s explanation
regarding the multiple-use nature of these items. The
record shows that many of these items, while bearing generic
names such as "front-end loaders," in fact are suitable for
performing a wide variety of operations, some of which are
clearly encompassed by the equipment described in FSC 382S.
For example, machines that may be generically described as
articulated front-end loaders are suited for the performance
of snow removal or street sweeping and cleaning when the
appropriate attachments are utilized. While we recognize
that this equipment properly can be classified under another
FSC category, we think it also reasonably can be included
under the category here. This being the case, we have no
basis to conclude that GSA’s classification of the items was

improper. Cincinnati Milacron Mkre. Co., supra.’
MISCELLANEOUS

Komatsu alleges for the first time in its comments on th
agency report that the description cf acceptable items under
SIN 271-109 is ambiguous because it is indefinite. Komatsu
asserts that this alleged amb1gu1ty became apparent only
when it received the agency’s report and understood the
agency’s position regarding the description ef acceptable
items under SIN 271-109. This argument is untimely. GSA’s
interpretation of acceptable items under SIN 271-109 as
including what Komatsu describes as heavy construction

‘Komatsu alleges that the agency has improperly raised the
MOLs for this acquisition--from $i100,000 to $150,000 per
order and from $30,000, S40,000 or $5C,000 to $S0,000,
$75,000, or $100,000 per SIN--to facilitate the acquisitien
of the additional-items of heavy-construction ecuipment that
it argues have been improperlv inclucded under this
solicitatien. Given our conclusion above that there i3
nothing improper in the equipmeﬂt included in the
solicitation, this argument is wishout merit.
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equipment was evident from the solicitation’s description of
acceptable items under that SIN and was macde still mcre
explicit in the July 3 prasolicitation notice.

Consequently, if Komatsu considered the specificaticen
indefinite, it should have raised “he mattes in its initial
protest. 4 C.F.R. § 21.2(a) (1), as amended by 56 Fec. Reg.
.3789 (19%81). » ~

RECOMMENDATION

By letter of today to the Administrater of Gensral Services,
we are recommending that the solicitation be 2mended to
eliminate the requote arrangements clause. We also find
Komatsu to be entitled to those costs of filing 2and pursuing
its bid protest, including attorneys’ fees, related to its
protest on the requote arrangements clause. 4 C.F.R.

§ 21.6(d) (1); Interface Flooring, 65 Comp. Gen. 597 (1987),
87-2 C®D G 10€. -

The protest is susteined in part and denied in part.

Comptrolle General
of the United States

g ' £-246121
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Logicon, Inc.
3701 Skypark Drive
Torrance, California
90505-4734

“Tel: 310 373-0220
FAX: 310 373-0844

A/C 97 126
May 19, 1997

General Services Administration
FAR Secretariat (VRS)

1800 F Street, NW, Room 403S
Washington, DC 20405

Re: FAR Case 95-029
Members of the FAR Part 15 Rewritc Committce:

Logicon, Inc. would like to express our appreciation for the outstanding work performed by
the interagency FAR Part 15 Rewrite Committee. Thc revisions to FAR Part 15 issued on May
14, 1997, represent a substantial improvement over the earlier version issued on September
12, 1996. -

We are concerned, however, that the proposed 60-day period for comments (all comments are
due by July 14, 1997) will not provide enough time to adequately analyze all of the changes
contained in this new revision. In order to provide all interested parties adequate time to
develop comments that will be useful to the Committee, we request that the comment period
be extended by an additional 60 days to September 14, 1997. This lengthened comment period
should be adequate to ensure that all commentors have adequate time to prepare their
comments. ' o

Sincerely,
LOGICON, INC.

N. Roy Easton, Jr., Ph.D.
Director of Accounting Controls

MAY 28 =57
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Mathor: Jennings Wong at -IOS
Date: 5/29/97 2:00 PM
Priority: Normal

TO:

85-28BGwww.gsa.gev at ~INTERNET

BCC: Jennings Weng

TO:
TO:
cC:
cC:
CC:

goidel.eunsook@epamail.epa.gov at ~INTERNET
tanya.sadlerlhqg.doc.gov at ~INTERNET
richard.klimkos@hg.doe.gov at ~INTERNET
Kenneth Naser at ~IOSPEP

John Moreske

Subject: FAR CASE 95-029 - Comments

——————————————— ———— " -~ . Me,sage c°ntgnts - D B s s e ) B T R et o e e > W T ot &V

Comments on the proposed rule published in FR May 14. 1997 {pages
26640 ~ 26682} follows:

1) FAR 15,302 Peolicy should be expanded to provide clear and concise

coverage addressing the receipt of unsolicited pzepeaala submitted

pursuant to Sectisn 158 of the Energy Policy Act of 1992 and 10 CFR

Part 436. It is unclear and difficult té distinguish whether FAR or

DOE regulations prevail. FAR coverage and 10 CFR Part 436 are not in /«, o’
agreement. Thiz issus should be :e:oIved—TEa"tTt—F" ii_siffi;ct_xg, ﬁ-v”"‘ (4/5h

{nterpretation. ) Eav, S b” 3""

2) The proposed FAR 15.404 “Evaluation factors and sub!lctazs has "f o % () 9‘,./,(3

eliminated coverage of “environmental objectives pzescribed in ;f & 7L

Executive Order 12873 Federal Acquisition, Recycling and Waste S0l -‘—5/

Preventicn. Te the bpst of my knowledge, I am unaware of any statutozy \ [ M,..-,-'

or executive (OFPP a: EPA) poliey change which rzescinds existing ._{..;.“‘-“ ',4,..}‘. r

requirements cuzzenmly contained in FAR 15.605(b) (1) (iv). _ ,,-,;.. r"’v ",;l bt
ole / ‘l

The above issues s};ould be ¢oordinated with DOE and EPA respectively J( U;,.g“,--,-.'--

for proper resolutien.

I m>y be reached at {202) 208-6704 should you have any questions
‘regarding my comments.

i
Note, the comments #e not represent the Department of the Interior as
a whole, but mcrelyiindividually expressed concerns.

-
P

.-
"('I)ﬂ" :ﬂ;‘.ll/
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r: micl4 MMDF2 Mail System <mmdf@micl4.redstone.army.mil> at INTERNET

Dat€T  5§/23/97 12:16 PM

Prior

ity: Normal | 7 {"_'__ 0 ;_,Cl——é

TO: DHOLMES at ACQUIS1 PO

Subje

b 4
*95-0
reaso

Y

ct: Failed mail (msg.acl2682)

our megssage could not be deliveied to
29B@www.gsa.gov (host: www.gsa.gov) (queue: smtpddn)’ for the following
n: °* <95-025B@www.gsa.gov>... User unknown'

our message follows:

Received: from michp758.redstone.army.mil by mic14.redstone.army.mii id acl2682;

Recei

Recei

23 May 97 12:14 ¢pT

ved: from. [136.205.13.9) by michp758.redstone.army.mil id aal9072;
23 May $7 12:13 CDT

ved: from ccMail by clsmtp.redstone.army.mil

(IMA Internet Exchange 2.1 Enterprise) id 0003551D; Pri, 23 May 97 12:12:40

-0S00
Date:
Messa
Retur
From:
Subje
To: 9

Fri, 23 May 1997 12:02:12 =-0500

ge-ID: <0003551D.3272@ccsmtp.redstone.army.mil>
n-receipt-to: DHOLMES <DHOLMES@ccsmtp.redstone.army.mil>
DHOLMES <DHOLMES@ccsmtp.redstone.army.mil>

¢t: FAR Case 95-029

5-029Bfwww.gsa.gov

23 MAY 97

FOLLOWING COMMENTS ARE OFFERED REGARDING ABOVE SUBJECT GROUP A:

1. 15.205 ADD "AND REQUE#TS FOR INFORMATION" TOVTHE TITLE

2. 15.401 DEFINE "MATERIAL"

3. RECOMMEND CONSIDERATION OF THE FOLLOWING AS AN OPTIONAL APPROA&H:

DEFINE AN OFFER/PROPOSAL AS THOSE ASPECTS OF AN OFFEROR'S RESPONSE
TO A SOLICITATION THAT WOULD BE INCORPORATED INTO THE RESULTING
CONTRACT. AT A MINIMUM THIS WOULD CONSIST OF A FULLY EXECUTED OF303
(OR SF33), SECTION B COMPLETED WITH OFFERED PRICES AND A COMPLETED
SECTION K. BUYING ACTIVITIES CHOULD HAVE THE OPTION OP EXPANDING THIS
DEFINITION TO INCLUDE ANY OTHER PORTIONS OF A RESPONSE THAT SHOULD BE
MADE A PART OF THE CONTRACT (SUCH AS REY PERSONNEL, HARDWARE

ENHANCEMENTS, ETC.).
ALL OTHER PORTIONS OF THE RESPONSE WOULD BE cous:uznsnc;S;axi/,

INFORMATION". THIS WOULD BE SUCH THINGS AS PAST PERFORMAN
INFORMATION, MANAGMENT PLANS, PERSONNEL QUALIFICATIONS, ETC. AND WOULD
NOT BE INCORPORATED INTO THE CONTRACT WHEN AWARDED.

THIS APPROACH WOULD ALLOW COMMUNICATIONS AND EVEN
REVISIONS/ADDITIONS TO THE "OTHER INFORMATION" SO LONG AS NO CHANGE
WAS REQUIRED TO THE “OFFER/PROPOSAL".

THE ADVANTAGE OF SUCH AN APPROACH WOULD ALLOW AWARD WITHOUT
DISCUSSIONS AND THE RESULTING OFFER REVISIONS AND THE EVALUATION
THEREOF WHICH WOULD SHORTEN THE TIME TO CONTRACT AWARD.

% o _ : | lﬂ/q’qq
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huthor: Jerry Zaffos at GSA-pp (o) a-of~ 6O/ L fé merye )
Date: 6/17/97 4:29 PM
Priority: Normal ,
TO: Ralph DeStefano at GSA-V, Jerry Olson at GSA-V
CC: Sharcon Roach at GSA-PE
Subject: Part 1S Rewrite , {

I offer the following comments:

[b..f'l.los (b) (5) Recommend deletion as this requirement seems ky
: unnecessary and burdengome. The contracting \
officer need only have assurances from budget \'%\? '
pecple that funds arxe or will be available at the
time of award. 1In PBS, Project managers, noet . ‘
/9 contracting officers, normally handle budget l’ v .1
J

issues. ‘)\"

(ﬂ“ 14.404-1(L) (1) © It appears that this section requires a2 formal
' determination of responsibility. Normally, A

L ' * responsibility determinations are made on the

, : bidder being considered for award. Recommend

.

¢ g deletion of the term "responsibility".

14

()k' 15.50€6-3 ) /"'rhe documentation should reflect the complcxiﬁy of
the negotiations and should not have to conform to

5 a prescribed format.

"
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Federal Register / Vol. 61, No. 153 / Wednesday. August 7, 1996 / Rules and Regulations 41003

for each new, reviscd, or extended
interagency report;
(iv) Artach to each Standard Form
0, a justification statement (signed by
the official who rcquested the report)
ribing the need for the report;
(W Explain how the reporting costs
on Standard Form 360 were
(vi) Make supporting documentafion
for cost estimates available for CSA
review:
(vii) Submit to GSA and OMB (see 5
CFR part 1320} simultancously for

approval, ir:kagency reports that

enlleet inforthation from Féderal
agencies and {xom cither fhe public or
State or local gqvernments;

(viii) Notify GS A and/responding
agencies when an interagency teport is
no longer neededi\an

reports to: General
Administration, S ¢ IT Analysis
Dlvision.(MKS),’:?d\ d F Streets,
NW,, Washington/ DC 20405.

(2) This sectiopt does ndt apply to the
following interagency repogts:
(However, intefagency repogts tequircd
by Federal agéncics to respond to these
reports are syibject to this secijon.)

(i) Legislative branch reportd,

(ii) Office of Management and Budget
other Executive Ofﬂﬁrf the

q

repors.
(iii) Jydicial branch reports re
by couft order or decree.
{iv)Reporting requirements for

red

However, interagency reporting
reqliirements for non-sensitive or
uryclassificd sensitive information are
npt exempt, even if such information is
ter given a security classification by
he requesting agencey.

Dated: July 31, 1996.
David J. Barram,
Acting Administrator of General Services,
[FR Doc. 96-15960 Filed 8-6-96: 8:45 am]
SLUNG CODE €220-23-9

41 CFR Part 101-35
[FPMR Interim Rulo F-1)
AIN 3090-AG03

Relocation of FIRMR Provisions
Rclating to the Use of Govornment
Telephone Systerns and GSA Services
and Assistance

AGENCY: Office of Policy, Planning and
Evaluation and the Federal
Telecomununications Servicc, GSA.
ACTION: Interitn cule with request for
comments.

R

SUMMARY: This regulation reestablishes
the Federal Proper;)y Management
Regulations (FPMR) certain
telecoiununications pravisions of the
Federal Information Resources
Management Regulation (FIRMR). These

FIRMR provisions will be maintained in -

the FPMR after August 7, 1996. This
change is precipitated by the passage of
the Information Technology
Management Reform Act of 1986, which
eflectively disestablishcs the FIRMR.
DATES: This rule is cffective August 8.
1996.

Comments are solicited and are duc:
October 7, 1996.

Expiration Date: August 8, 1998.
ADDRESSES: Coinments may be mailed to
General Services Administration, Officc
of Policy. Planning and Evaluation,
Strategic IT Analysis Division (MKS),
I8th & F Streets, NW,, Room 3224.
Washington, DC 20405 (for Part 101~
35.1) or General Services
Administration, Federal
Telecommunications Service (TCS).
79880 Boeing Court. 4th Floor, Vienna,
VA 22182-3988 (for §§101-35.2-104~ "'
35.5).

FCR FURTHER INFORMATION CONTACT:
Doris Farmer (for Part 101-35.1), GSA.
Office of Palicy, Planning and
Evaluation, Strategic IT Analysis
Division {MKS), 18th & F Strects, NW.,
Room 3224, Washington, DC 20405,
telcphone FTS/Commaercial (202) 501~
3194 (v) or (202) 501-0657 (tdd), or
Internet (doris.{armer®gsa.gov) and
James Cademartori (for Parts 101-35.2
through 101-35.5), GSA, Federal
Telecommunications Service, 7980
Boeing Court, 4th Floor, Vienna VA,
22182-3988, telephone FTS/
Commercial (703) 760-7548 (v) or (703)
760-7583 (FAX), or Internet
(james.cademartori@gsa.gov)
SUPPLEMENTARY INFORMATION: (1) Scction
111 of the Federal Property and
Administrative Services Act of 1949, as
amended (the Brooks Act) (40 U.S.C.
758} was the authority for many of the
tovisions In the FIRMR. The passage of
ublic Law 104-106, the Information
Technology Management Reform Act of
1896, signed February 10, 1996,
repealed Scclion 111 and the Genens!
Services Administrstion’s (GSA)
suthority to issuc Governmentwide
regulations for managing. acquiring and
dispasing of information technology. As
a result, the FIRMR will be abolished as
of 12:00 midnight on August 8, 1996,
The refercnced FIRMR provisions that
apply to government
telecommunications will be maintained
in the FPMR after Auguse 7, 1996.

(2) Most of the language now

contained in sections 201-20.306, 201-

21.600, 201-21.601, 201-21.602, 201~
24.101, 201-24.101-1, 201-24.101-2,
201-24.101-3, 201-24.102, 201.24.1086,
and 201-24.203-] of the FIRMR s being
moved almost verbatim to the FPMR. A
few changes were nceded to cotrect out
of date references,

{3) CSA has determined that this is
not a significant rule for the purposes of
Executive Order 12866 of September 30,
1993, becouse it is not likely to result in
any of the impacts noted in Executive
Order 12866, alffect the rights of ‘
specified individuals, or raise issues
arising from the policies of the
Administration. GSA has based all
administrative decisions underlying this
rule on adequate information
concerning the need for and
consequences of the rule; has
determined that the potential benefits to
society from this rule outweigh the:
potential costs; has rmaximized the net
benefits; and has chosen the alternative
approach involving the least net cost to
society.

List of Subjects in 41 CFR Part 101-35 -

Archives and records. Computer -
technology. Telecommunications,
Government procurement, Property
management, Records management,
Information technology.

For the reasons set forth in the
preamble, 41 CFR chapter 101 is
amendud by adding subchapter F,
consisting of part 101-35, to read as
follows:

SUBCHAPTER F—~MANAGEMENT AND USE
OF TELECOMMUNICATIONS RESOURCES

PART 101=35~—
TELECOMMUNICATIONS -
MANAGEMENT POLICY

Subpart 101-35.0—~General Provisions

Sec,

101-35.0 Scopcof
101-35.1-101-35.4 m(g%]
101-35.5 Definitions.

Subpart 101-35.1—-se of Govarmnment
Teicphone Systoms

101-35.100 Scopu of subpart.

Subpar 101-35.2—Authorized Use of Long
Distance Telophone Services

101-35.200 Scope of subpart, :

101~-35.201 Authorized use of long distance
telephone services.

101-35.202 Collection for unsuthacized
use.

Subpart 101-35.3—The mandatory FTS
Long Distance Network

101-35.300 Scope of subpart,

101-35.301 The mandatory FTS long
distance nctwark.

101-35.301-1 Ceneral

101-35.301~2 Policies.

101-35.301-3 Procedures,

goo7
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implementing agency records
management programs.

(c) Issue a diructive establishing
program objectives, responsibilities,
authorities, standards, guidelines, and
instructions for its records management

program.

{d) Apply apptopriate records
management practices to all records,
ircespective of the medium (e.g.. paper,
clectronic, or other) on which cthe recard
resides.

{e) Control the creation, maintenance,
snd use of agency records and the
collection and disscinination of
information to ensure that the agency:

(1) Does not accumulate unnecessary
records;

{2) Does not create forms and reports
that ¢collect information incfliclently or
unneccssarily:

(3) Periodically reviews all existing
forms and rcports (both those originated
by the agency and those responded to by
the agency but originated by another
agency or branch of Government) to
determine if they nced to be improved
or canceled;

(4) Maintains its records cost
effectively and in a manner that allows
them to be retrieved quickly and
reliably; and

(5) Keeps its mailing and copying
costs (0 @ minimum.

(N Standardize stationery in terms of
size, letterhead design, color (of
eoriginals, record copies. and envelopes),
markings that are permitted on
envelopes and posteards, and number of
stationcry styles permitted.

(@) Consider the voluntary standards
contained in the Table of Standard
Specifications in the FPMR, when
developing agency stationery standards.

(h) Establish agency standards
regarding the types of correspondence to
be used in official agency
communications. and the number and
kind of copies required and their
distribution and purpose.

(i) Strive to: .

(1) Improve the quality, tone, clarity,
and responsiveness of corrcspondence,
and provide for its creation in a timely,
economical, and efficient manner:

{2) Design forms that arc easy to fill-
in, read, transmit, process, and retrieve:
and reduce forms reproduction casts;

(3) Provide agency managers with the
means to convey written instructions to
users and documnent agency policies and
procedures through effective directives
management;

(4) Provide agency personnel with the
information neede?in the right place, at
the right time, and in 8 usefu} format;

(5) Eliminate unnecessary reports and
design necessary reports for ease of use;

(6) Provide rapid handling and
accurate delivery of mail at minimum
cost; and

(7) Organizc agency files:

(5) So that needed recards can be
found rapidly;

(i1) To cnsure that records are

- complete; and

(iti) to facilitate the identification and
retention of parmanent records ond the
prompt disposal of temporary records.

Subpart 101-11.2—GSA
Governmentwido Programs

§101-11200 Scope of subpart

This subpart contains policies and
grocndurus prescribed for the following

SA-managed programs:

(2) The Standard and Optiona! Forms
Management Program. .

{b) The Interagency Reports
Management Program.

§101-11.201 Genersl.

(a) The Standard and Optional Forms
Management Program was devcloped
and operated by OMB consistent with
the authoritics pcescribed by the Budget
and Accounting Act of 1921, GSA
assumned responsibility for the program
on May 28, 1967, through agreement
with OMB.

(b) The Interagency Reports
Management Program implements 44
U.S.C. chapters 29 and 31, recognizing
OMB functions under 44 U.S.C. 3504(e)
and Ohé{B implementation under § CFR
1320.16.

§101-11.202 Governmentwide programs.

§101-11.203 Standard and Optional
Forms Management Program.

(a) General. (1) The Standard and
Optional Forms Management Program
was established to achicve
GCovernmentwide economies and
efficicncies through the development,
maintenance and use of common forms.

(2) GSA will provide additional

idance on the Standard and Optional

orms Management Program.

(b) Proccdures. Each g:eral agency
shall— . oo

(1) Designate an agency-lcvel
Standard and Optional Forms Liaison
Representative and Alternste, and notify
CSA in writing of such designess’
names, titles, mailing addresses, and
telephone numbcrs within 30 days of
the designation or redesignation at the
sddress in paragraph (b){Q) of this
section; »

(2) Promulgate Governmentwide
Standard Forms pursuant to the
agency’s statutory or regulatory
authority and issue in the Federal
Register Governmentwide proccdures
on the mandatory use, revision, or
cancellation of these forms;

Optional Forms which the

{3) Sponsar Covernmentwida
Optional Forms when needed In two or
more agencies and announce the
Governmentwidc availability. revision
or cancellation of these forms;

{4) Obtain GSA approval for each
new, revised or canceled Standard and
Optional Form, 60 days prior to planned
implementation, und certify that the
forms comply with all applicable laws
and regulations. Send appruval requests
to: Gencral Services Administration,
Forms Management Branch (CARM),
Washington, DC 20405;

{5) Provide GSA with a camcera ready

" copy of the Standard and Optional

Forms the agency promulgates or

" spansors prior to Implementaton. at the

address shown in paragraph (b)(4) of
this section;

(6) Obtatn promulgator’s or sponsor's
approval for all exceptions to Standard
and Optional Forms prior to
implementation;

7) Annually review all Standard and
agency
promulgatcs or sponsors, including
exceptions, for improvement,
consolidation, or cancellation:

(8) When requested by GSA and OMB,
submit & summary of the Standard and
Optional Forms uscd for collection of
information covered by 5 CFR part 1320;

(9) Request approval to overprint
Standard and Optional Forms by
contacting CSA (CARM): and

(10) Coordinate Ul matturs concerning
health care related Standard Forms
through the Interagency Committee on
Medica! Records (ICMR). For addidonal
information on the ICMR, contact CSA
(CARM).

§101-11.204 Intcragency Reports
Managemont Program. .

(3) Gencral. (1) GSA manages the
Interagency Reports Management
Program to ensure that interagency
reports and recordkeeping requirements
are based on nced, are cost-effcctive,
and comply with applicable laws and
regulations,

)} GSA will provide additional
guidance on the Interagency Reports
mn;g:onem Program. -

(b) Procedures. {1) Each agency shall:

(i) Obtain CSA appraval for each new.
revised, or extended interagency report,
prior Lo implementing the report;

(i) Designate an agency-level
interagency reports liaison
rosrucntatlvc and alternate, and notify
GSA in writing of such designeex”
names, titles, mailing addrcsses. and
telephone numbers within 30 days of
the designation or redesignation:

(iii) Use Standard Form 360, Request
to Approve an Interagency Reporting
Requirement, to obtain GSA approval

@oos
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OfTice of Policy. Planning and
Evaluation, Strategic IT Analysis
Division (MKS), 18th & F Suwreets, NW.,
Room 3224, Washington, DC 20408,
telcphone FTS/Commercial (202) 501~
4469 or (202) 501-0657 (tdd). or [nternet
(stewart.randal!@gsa.gov. ar
pat.smith@gsa.gov),

SUPPLEMENTARY INFORMATION: (1) The
President signed the National Delense
Autherization Act (NDAA) (or Fiscal
Year 1936, Pub. L. 104-106, on -February
10, 1996. Included in the NDAA was the
Information Technology (IT)
Management Reform Act of 1996
(TTMRA). Section 5101 of the Act
repeals section 111 of the Federal
Property and Administrative Services
Act of 1949, as amended (the Brooks
Act) (40 U,S.C. 759). The Brooks Act
was the autherity for most of the
provision in GSA's Fedcral Information
Resources Managemcnt Regulation so
that the Brooks Act repeal effectively
disestablishes the FIRMR. Therefore,
any FIRMR provisions that are stil{
nceded, such as Part 201-9-Records
Management, are being removed from
the FIRMR and reestablished in the
appropriate regulation.

{2) GSA has determined that this rule
is not a significant rule for the purposes
of Executive Order 12866 of Septemnber
30, 1993, because it is not likely to
result in any of the impacts noted in
Executive Order 12866. affect the rights
of specified individuals, or raise issues
arising from the policies of the
Administration. GSA has bascd all
administrative decisions underlying this
rule on adequate information
concerning the need for and
consequences of this rule; has
determined that the potential benefits to
soclety from this rule outweigh the
potential costs; has maximized the net
benefits; and has chosen the alternative
approach involving the least net cost to
society.

List of Subjects in 41 CFR Part 101-11

Archives and recards, Computer
technology. Telecommunications,
Government procurement, Property
management, Records management, and
Federal information processing
resourccs activities.

For the reasons set forth in the
preamble, 41 CFR Chapter 101 is
umended by adding subchapter B,
consisting of part 101-11, to read as
follows:

SUBCHAPTER B—MANAGEMENT ANDUSE (1) The law assigns records

OF INFORMATION AND RECORDS

PART 101-11—CREATION,
MAINTENANCE, AND USE ©
RECORDS :

Subpart 101-11.0 General Provisions

Sec. .

101-11.0 Scope of part.

101-11.1 Genenal.

Subpar 101-11.1—A gency Programs
101-11.100 Scope of subpart.
101-11.101 Ceneral.

101-11.102 Policy.

101~11.103 Procedures.

Subpart 101-11.2—GSA Governmentwide

Programs

101-11.200 Scope af subpart

101-11.201 General.

101-11.202 Govemmentwide programs.

{01-11.203 Standard und Optionsl Forms
Management Program.

101-11.204 [nteragency Repors
Mansgement Program.

Authority: 40 U.S.C. 486(c).

Subpart 101-11.0 General Previsions

§101-11.0 Scope of pant.

This part prescribes policies and
procedures for the creation,
maintenance, and use of Federal
agencies’ records. Unless otherwise
noted, the policies and procedures of
this part apply to all records, regardless
of medium (i.e., paper, clectronic, or
other),

§101-11.1 Genersl.

(a) Chapters 29 and 31 of title 44 of
the United States Code (U.S.C.), require
the establishment of standards and
procedures to ensure cilicient and
cffective records management by
Fedcral agencies. The statutory gosls of
these standards and procedures include

(1) Accurat: and complete
documentation of the policies and
transactions of thc Federal Covernment;

(2) Control of the quantity and quality
of records produced by the Federal
Government: .

(3) Establishment snd maintenance of
mechanisms of control with respect to
records creation in order to prevent the
creation of unnecessary records and
with respect to the effective and
economical operstions of sn agency;

(4) Simplification of the activities,
systemns, and processcs of records
creation, maintenance, and use:

{5) Judicious preservation snd
disposal of records; and

(6) Dircction of continuing attcntion
on records from their initial creation to
their final disposition, with particular
emphosis on the prevendon of
unnecessary Fedcral paperwork,

management responsibilities to the
Administrator of General Services (the
Administrator), the Archivist of the
United States (the Archivist), and the
heads of Federal agencies,

(1) The Adminlstrator is responsible
for providing guidance and assistance to
Federal agencies to ¢nsure economical
and effective records management,
Records management policies and
guidance established by GSA are

" contained in FPMR Part 101-11, records

management handbooks, and other
publications issued by GSA.

(2) The Archivist is responsible for
Froviding guidance and assistance to

cderal agencles to ensure adequate and

proper documentation of the policies
and transactions of the Federal
Covernment and to cnsure proper
records disposition. Records
management policies and guidance
established by the Archivist are
contained in regulations in 36 CFR
chapter XI and in bulletins and
handbooks issucd by the National
Archives and Records Administration
(NARA).
. (3) The heads of Federal agencies are
responsible for complying with the
policies and guidance provided by the
Administrator and the Archivist,

Subpart 101-11.1—~Agency Programs

$101-11.100 Scope of subpart.

This subpart prescribes policies and
procedures for cstablishing and.
maintaining an agency records
management program.

§101-11.101 General.

Section 3102 of tile 44 of the U.S.C,
requires each Federal agency to
establish an active and continuing
records management program.

$101=11.162 Policy.

Each Federal agency shall establish
and maintain an active, continuing
program for managing agency records,
commcnsurate with agency siza,
organization, mission, and
recordkeeping activity.

$101-11.103 Procedures.

Each Federal agency shall take the
following actions to establish and
maintain the agency's records
managemcnt program: .

() Assign specific responsibility for
the development and implementation of
agencywida records management
programs to an office of the agency and
to a qualified records manager,

(®) Consider the guidance contained
in CSA and NARA handbocks and
bulletins when establishing and
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the Government has determined that it
has or msy need to practice the
invendon;

(2) That the invention not be assigned
to any foreign-owned or controlled
corporation without the written
permission of the agency: and

{3) That any assignment or licensc of
tights to use or sefl the invention in the
United States shall contain a
requirement that any products
embodying the invention or produced
through the use of the invention be
substantially manufactured in the
United States. The agency shall notify
the employee of any conditions
imposed. :

(¢) In the case of a determination -
under either paragraph (a) or (b) of this
section, the agency shall promptly
provide the employee with: '

(1) A signed and datcd statement of its
determination and reasons therefor: snd

(2) A copy of 37 CFR part 501.

10. Section 501.8 is amended by
revising paragraphs (a) and (b),
redesignating parsgraphs (c) and (d) as
paragraph (d) and (e}, and adding new
paragraph (e) to rcad as follows:

§501.8 Appcals by employees.

(a) Any Covernment employee who is
aggrieved by a Government agency
determination pursuant to §§501.6(a)(1)
or (a)(2). may obtain a review of any
agency determination by filing, within
30 days (or such longer period as the
Secretary may, for good causc shown in

~ writing. fix in any case) after receiving
notice of such determination, twe
copies of an appeal with the Secretary.
The Secrctary then shal! forward one
copy of the appeal to the liatson officer
of the Government agency.

(b) On receipt of a copy of an appcal
filed pursuant to paragraph (a) of this
section, the agency liaison officer shall,
subject to considerations of national
security, or public health, safety or
welfare, promptly furnish both the
Secrctary and the inventor with a copy
of a report containing the following
information about the invention
involved in the appeal:

(1) A copy of the agency’s statcment
specified in § 501.7(c):

{2} A description of the invention in
sufficient detail to identify the
invention and show its relationship to
the employee's duties and werk
sssignments;

(3§nThe name of the employee and
employment status, including a detailed
staternent of offictal duties and
responsibilities at the time the invention
was made: and

(4) A detailed statement of the points
of dispute or controversy, together with -
copies of any statements or written

arguments fljed with the agency, and of
any other relevant evidence that the
agency considered in making its
determination of Government interest.
(c) Within 25 days (or such longer -~
period as the Secrctary may, for good
cause shown, {ix in any case) after the
transmission of a copy of the agency
report to the employes, the employee
may (ile a reply with the Secrctary and
file one copy with the agency liaison
oflicer.
. < [ ]  J L

11, Section 501.9 is revised to rvad as

‘ follows:

§501.9 Patent protection.

() A Government agency, upon
determining that an invention coming
within the scope of §§ 501.6(a)(8) or
(a)(2) has been made, shall pramptly
determine whether patent protection
will be sought in the United States by
or on behalf of the agency for such
invention. A controversy over the
respective rights of the Government and
of the employee shall not unnecessarily
delay the filing of a patent application
by the agency to avoid the Joss of patent
rights. In cases coming within the scope
of §501.6(a)(2), the filing of a patent
spplication shall be contingent upon the
consent of the cmployee,

{b) Where therc is an appealed
dispute as to whether §§ 501.6 (a)({) or
{2)(2) applies in determining the
respective rights of the Government and
of an employee in and to any invention,
the agency may determine whether
Eatr.m protection will be sought in the

nited States pending the Secretory's
decision on the dispute. If the agency
decides that an application for patent
should be filed, the agency will take
such rights as are specified in
§501.6(a)(2), but this shall be without
prejudice to acquiring the rights
specified in paragraph {a)(1) of that
section should the Secretary so decide.

(c) Whiere an agency has determined
to leave title L0 an invention with an
employee under § 501.6(2)(2), the
agency will. upon the filing of sn
application for patent, take the rights
specified in that parsgraph without
prejudice to the subsequant acquisiion
by the Government of the rights
specified in pamgnih {a)(1) of that
section should the Secrctary so decide.

(d) Where an agency has filed a patent
application In the United States, the
agency will, within 8 months from the
filing date of the U.S. application,
determine if any forcign patent
applications should also be filed. If the
agency chooses net to filc an application
in any foreign country, the employee
may request rights in that country
subject to the conditions stated in

§501.7(b) that may be imposed by the
agency. Altcrnatively, the ageney may
permit the cmployce to rétain foreign
rights by including in any assignment to
the Government o?ar’: unclassified U.S.
patent application on the Invention an
option for the Government to acquire
ttle in any foreign country within 8
months from the filing date of the U.S,
application. _

2, A new §501.11 is added to read
a3 follows:

§5801.11 Submissions and inquiries.

All submissions or inquiries should
be dirceted to Chief Counsel for :
Technology, telephone number 202-
482-1984, Room H4835, U.S. .
Department of Cotumerce, Washington
DC 20230,

Dated: July 22, 1996.

Bruce A. Lehman,

Assisrant Secretary of Commerce and

Commissionar of Patents and Trademarks.
Dated: July 26, 1996.

Mary L. Good,

Under Secretary of Cammerce for Technology.

IFR Doc. 96-19713 Filed 8-6~96; 8:45 am|

BILLING €OOC 3510-14-P; 3510-10-P

GENERAL SERVICES
ADMINISTRATION

41 CFR Part 101-11
[FPMR interim Rule B-1)
RIN 3090-AG02

Relocation of FIRMR Provisions
Relating to GSA’s Role in tho Records
Management Program

AGENCY: Officc of Policy, Flanning and
Evaluztion, GSA.

ACTION: Interim rule with request for
comments.

SUMMARY:; This regulation reestablishes
certain Federal Information Resources
Management Regulation (FIRMR)
provisions regarding records
management in the ederul Property
Management Regulations (FPMR). This
action s necessary because the FIRMR
is being abolishcd as of 12 midnight on
August 8, 1996.

OATES: This rule is effective Au, 8,
1996. Comments are solicited and are
due October 7, 1996,

Expiratian ﬁate: December 31, 1997,
ADORESSES: Comments may be mailed to
General Services Administration, Office
of Policy. Planning and Evaluation,
Strategic IT Analysis Division (MKS).
18th & F Streets, NW., Room 3224,
Washington, DC 20405,

FOR PURTHER INFORMATION CONTACT: R.
Stewart Randall or Pat Smith of the
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COMMENTS ON PROPOSED REVISION TO
FAR PART 15 - CONTRACTING BY NEGOTIATION

1. Standard forms are mandatory forms delegated by a
regulation. They can not be modified on the whim without
approval of the issuing agency (this is called an
exemption). Optional forms on the other hand are just that
- opticnal. They are not delegated by a regulation. If an
agency wishes to use the form they can; or they can develop
their own agency form. This eliminates the need for an

‘exemption. This also allows the agency to collect the data

they need plus what is required. This procedures is
described in FPMR 101-11.203(a)(2) and (3).

2. Since the procedures for negotiated procurements are
changing, the forms inveolving procurements need changing
too. Revise the SF 26, 30, and 33 (and any other forms SF
1448, 1447, and 1449?) to cover just sealed bids and offer
the three new Optional forms for just negotiated
procurements.

R}




95-029-F

Department of Energy
Washington, DC 20585

June 20, 1997

FAR Secretariat (MVRS)
GSA

Rm: 4037

18th Fst NW :
Washington, D.C. 20405

Reference FAR Case 95-029, Part 15 Rewrite

In reviewing FAR Case 95-029 we noticed the coverage regarding oral presentations
and offer the following observation.

DOE experience in the use of oral presentations in the competitive environment
indicates that their use promotes participation by small businesses. Indeed we have

~ had small business offer on solicitations that employ oral presentations who had not
previously competed on a DOE procurement. We attribute this to the reduced cost of
competing when oral presentations are used. The primary cost reductions to an offeror
are in proposal preparation and reduced lead time to award.

Should you have any questions, please call me at 202-586-8614.
Sincerely,
Ed Lovett '

Office of Procurement and Assistance
Management

JIN 2 4 1097

@ Primdwhhwyimmncydedﬁw
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peStefanoU.S. General Services Administration
18th and F Streets, N.W.
Wwashington, DC 20405

Office of Policy, Planning and Evaluation (M)
Office of Acquisition Policy (MV)

DATE:

Office of
GSA
Acquisition
Policy Division (MVP)

Office of
Federal
Acquisition

Pulicy Division (MVR) '

FROM:

Name: Ralph DeStefano
FAX No: 202 501-4067
Phoﬁe No: 202 501-1758
Location: MVR

including coverr <3/_

COMMENTS:

" Federal
Acquisition
Institute (MVI)

Government
Information
Systems Division (MVS)

TO: /
Name: /&ﬁ'w> Kcz/cf_

FAX No:
Phone No: (\_723’/&6% ~alS/
Location:

\
Ny



DeStefanoU.S. General Sexvices Administration
18¢th and F Streets, N.W.
Washington, DC 20405

Office of Policy, Planning and Evaluation (M)
Office of Acquisition Policy (MV)

DATE:

Office of
GSA
Acquisition
Policy Divisioa (MVP)

Office of

Federal

Acquisition

Policy Division (MVR)

FROM:

Name: Ralph DeStefano
FAX No: 202 501-4067
Phone No: 202 501-17S8
Location: MVR

Total No. of pages
including cover:

COMMENTS:

Feders!
Acquisition
Institute (MYV])

(vovernment
Information
Systems Division (MVS)

| TO‘ g 7. 7. !
Name: //vé”l/l{‘dli/ _

FAX No: O”J)(!"l ~esd0
Phone No: $u8) ter—0/2)

Location:

)

- - -
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DEPARTMENT OF THE TREASURY

BuURrEAU OF ENGRAVING AND PRINTING
WASIINGTON.D.C. 20228

06/19/97

FAR Secretariat (VRS)

General Services Administration
1800 F Street, NW
Washington, DC 20405

Subject: For the public record.
Reference FAR Case 85-029. .
Use of Oral Presentations and its effect on Small Business Participation.

Dear Sir or Madam:

The Bureau of Engraving and Printing (BEP) has awarded 27 contracts using oral
presentations. Five contracts were awarded to small business concems and five to
small disadvantaged businesses (SDBs). Of the remaining 17 contracts which were
awarded to large businesses, many included Small Business Subcontracting Plans with
very aggressive goals. BEP is currently in the process of awarding six other contracts
utilizing oral presentations. Of these, two are set aside for small businesses and two

for SDBs. :
Statistics
Awards
Total Awards: 27
Large Business: 17 (62.9%)

Small Business: 02 ( 7.4%)
SDBs: 09 (33.3%)

Active Solicitations
Total Active: 06
Large Business: 02 (33.3%)

Small Business: 02 (33.3%)
SDBs: _ 02 (33.3%)

N 2 4 1997
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We believe that small businesses have benefited from our use of oral presentations in
many ways, but particularly by saving time and money. Please call me (202/874-2534)
or Efrain J. Fernandez (202/874-3142) if you require more information.

Sincerely, A
Carbl L. Seegars, Chief
Office of Procurement



Profcssionals Helping Professionals

SOLLOWAY & ASSOCIATES 779 229 /]

2414 Sycamore Lanc Charles D, Solloway CPCM
Edgcwood, MD 21040 ‘ (410) 679-4096

19 June 1997
Gencral Services Administration
FAR Secretariat (VRS)
1800 F Streets, NW
Room 4033
Washingtou D.C. 20405
Dear Colléagues.

Attached are comments relating to FAR Case 95-029. Thank you for the opportunity to comment.

Sincercly.

/L!.ar ‘dﬂ“()/
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I appreciate the opportunity to offer comments on FAR Case 95-029. Please consider the
following “Group A” comments:

15.101

Ip the not-so-good -old days the acquisition/procurement ref,ulanons had a very wea.k
endorsement of what the regulations then called “greatest value™. Tt said something akin to “...
While the low cost is properly the deciding factor in many procurements, it may sometimes be
appropriate to consider non-cost factors as well as cost in circumstances such as Research and

Development contracting and cost reimbursement contracting.™

Because the regulations gave these two examples, many Federal agencies tended to use the best
value process only for R&D or other cost reimbursement contracting. Happily, in the mid 80's,

we all became involved with TQM and took into account the advice of Deming et al and began to
buy the way that private individuals and companies buy. We considered quality as well as cost.
And we did not limit this common sense buying tcchnique - which we call “best value™- only to
R&D and CR.

Thus, in a contract for technical support personnel we were able to spend an extra buck or two
for better people. In a contract for dining services we werc able to get a contractor with
outstanding past performance rather than limiting ourselves to “adequate” performers. We did this
even where the risk of “unacceptable performance™ was low. The idea was that the taxpayer
should not have to be stuck with the low, acceptable offer when products and services are being
procured for the Government. If the outside world subscribed to the notion of “low acceptable™

all of our parking lots would be full of subcompacts, everybody would buy the store brand instead
of Coke or Pepsi, and the stock prices for discount airlines would go way up.

L In the proposed coverage we are taking a giam step backwards. It sounds as if best value trade off

techniques are recommended only when “less definitive” requirements are involved and when the
risk of unacceptable performance is high. It also appears to be a very weak endorscment of the
technique. If the concern is that we arc unable to award 1o a low cost offer in best value, please
keep in mind that it has been well settled in many protest opinions that - in a best value
procurement where non-cost facturs arc moie importain than cost - the Government still has the
alternativc of going to the low offer. It may do so whenever it wishes to take advantage of a
“lower rated, lower cost™ proposal such as in instances where the non-cost factors in higher rated
proposals are not deemed by the source sclection authority to be worth the proposed increase in
cost. If the concern is that best value takes too long. then include in your revised coverage that a
best value procurement can have as few as “one” non-cost factors and as few as “one”evaluator.
And emphasize that award can be made without discussion.

Because of the above considerations, the proposed wording of 15.101 is certainly not necessary
and almost certainly will jeopardize one of our most important acquisition reforms - the expanded
use of best value. Recommend it be replaced by the following:

“ An agency may obtain best valuc in negotiated procurement by any number of approaches. For

»
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example, an agency may use traditional negotiation techniques or multi-step selection. In deciding
whether to trade off cost and non-cost factors, agencies should take into consideration the scope
and importance of the acquisition, thc level of expertise and experience needed to meet the
requircment, and other such environmental factors. In routine contracting for commercial supplies
and services, where criticality or complexity are not predominant and the amount of monies
involved are not significant, agencies should consider other, less expensive selection techniques,
such as awarding to the low offeror, or awarding to the offeror with the lowest cost, acceptable
proposal.”

15.101.2
his paragraph provides that the contracting officer can anticipate that the best value will result

from the low cost, acceptable offer.

The impact of this radical approach would be to change best value from a process and end result

to only an end result. This would render many precedents and practices obsoletc. And it would

do so without any discernible value bcing added.

(’
A contracting officer can determine best value only by comparing offers- that is the best vaiue

~ process. He or she cannot determine best value dy hoping for or anticipating that the lowest
offer will make the most business sense. The only way this approach could possibly pass the
common sense test is in markets where all contractors and products are equal. And, ofthand, 1
cannot think of one.

Using the proposed ill advised redefinition of best value that includes the low cost, acceptable
proposal approach; we will be executing- under the banner of best value - procurements where we
will not be able to spend even one extra buck for a better contractor or a better product. Having
that choice is the essence of a best value selection.

{ have nothing against using two step sealed bidding or negotiated procurement where award is to
be made to the low cost, acceptable offer. However, it is not by any stretch of the imagination a
best value process. And if the result turns out to be the best value it will be by happy acc:dent and
not due to any ESP on the part of the contracting officer.

Again, this proposed change muddies the best value waters without achicving anything'ﬁlcase

delete any inference that the low cost, acceptable proposal approach is a best value technique or
d"‘/ any inference that using that approach will automatically result in the best value. Common sense

dictates that best value can be determined only by comparing the merits and costs of proposals

eoewedj

© 15.405(a) (2) (iv).

With regard to the requirement that firms without any past performance be given a neutral
evaluation. Recommend the “shalls” be changed to “mays"”. It has been held that an advantage
earned by incumbency is not onc that must be eliminated. I see no difference here. If the
contracting officer feels that experience and good past performance are essential to the
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‘mana;,ement of nsk for a partncular contract, then he or she should be empowered to make an
exception to the feel good policy of neutral evaluations. There are already small business set-

", asides, mentor-protégé programs, and “low offer” acquisitions that give new firms an opportunity
to get a record of past performance. We should not impose any “shalls™ on the contracting officer
that may not make good business sense in specific situations. Empowerment - along with
professionalism - is an essential requirement of true acquisition reform.

_15.406 (c)
“With regard to the inclusion of “highly rated™ proposals in the competitive range. In determining
he competitive range the contracting officer must compare proposals against one another and .

must make an integrated assessment of ment and cost. Thus a proposal with a “score™ lower than
_’other proposals may be left in the competitive range because of the opportunity for cost savings;
‘and a very highly scored (rated?) proposal may be dropped because there is no realistic
opportunity of reducing an unaffordablc proposed cost. Using the term “highly rated” without
definition will certainly be confusing. If we are saying that only the highest scored proposals are in
the competitive range, then this is bad policy. Recommend that , in licu of “...the contracting
officer shall establish a competitive range comprised of those proposals most highly rated...”, you

. substitute the words “...the contracting officer shall establish a competitive range of those
proposals with a realistic opportunity to receive award...”. Recommend all appropriate

« _subparagraphs be changed accordingly.

1 sincerely believe that the overwhelming number of contractors and contracting officers would
endorse thc notion that the competitive range only include those with a realistic chance to receive
the award. To do otherwise would be to incur additional expense for the partics involved without

any real probability of gain.

5.406
Somewhere in 15.406 it should bc made clear that the comractmg officer has the right to bring
contractors that have been eliminated from the competitive range into the compeuuve ran«'c_ll-or
exarnple the contracting officer may learn that one or more of the companies in the range are
effectively disqualified (small business status, ciminal charges etc.). This changes the mix of those
competing contractors with a realistic opportunity to receive award. Those who had earlier been
eliminated may, because of changed conditions, now have a realistic opportunity to receive
award. As another example, the agency ombudsman or ADR group may obtain information that
leads them to recommend to the contracting officer that he or she add a previously deleted offeror

to the competitive range.

15.204-5 (b)

Recommend the addition of the following:

“1t is important to tailor instructions for each procurement and to strictly limit the use of
boilerplate solicitation preparation mstructions. In tailoring, factors such as the cxpense of
preparing proposals and the easc of evaluating proposals should be taken into consideration. As 8
general rule, the government should not ask for information that is not essential to the evaluation

€
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process for the specific procurement. Further, tailoring must result in instructions that are
consistent with Scctions C and M and other sections of the uniform contract format.™

15-204-4 (c)

Recommend including the following: :

“It is important to tailor evaluation factors for each specific procurement and to strictly limit the
use of boilerplate evaluation factors. Evaluation factors should be limited to those needed to
sclect the best value from among competing contractors. The determination of the factors to be
used should be based upon an integrated assessment of the product or service being procured and
the information obtained from market research and market surveys. Again the cost of preparing
and evaluating proposals should be a consideration, consistent with the necds of the government.
Tailoring must result in evaluation factors that are compatible with the information contained in
Sections C and L and other sections of the uniform contract format.”

Charles D. Solloway Jr.
Charles Solloway Associates
Edgewood MD 21040
410-679-4096
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12158 Marbella Ct.
Waldorf, MD 20601
21 June 1997

General Services Administration
FAR Seccretariat (VRS)

1800 F Sts., NW, Room 4035
Washington, D.C. 20405

The following comments are offcred relatwc to the FAR Part 1S REWRITE proposcd rule, as
published 14 May 1997

1. 15.205(a) -- The Jast scntence provides for an agency to "permit” the charging of a
fee for solicitations. This would be more in keeping with the philosophy evident in FARA and
at FAR 1.102(d) if it were changed to "unless prccluded by agency regulations”.

2. 15.406(c) -- Use of the terminology "...ratings of each proposal against all
evaluation criteria” could be intcrpreted to give preference to the scoring (whether numerical or
otherwise) of cost/price proposals (sincc the term "rating" is usually associated with some sort of
scoring methodology). While this may be an acceptable approach to evaluation, it is certainly
not the rule of thumb.

3. 15.406(d)(3) and 15.407(a) -- There appears to be a conflict between these two
cites relative to the the extent to which "material weaknesses” arc to be discussed/ncgotiated.
Subpart 15.406(d)(3) provides that "The contracting officer shall...discuss...significant
weaknesses...that could, in the opinion of the contracting officer, be altercd to enhance materially
the proposal's potential for award." Howcver, 15.407(a) sccms to indicate that all material
aspects do not have to be discussed.

4, . 15408 -- Shou]d not the SSA also compare all PROPOSALS in the assessment?

5. 15.504-1(d) -- It is not clear how, when, or why it would be appropriate to adjust
proposcd fee in a cost realism analysis. Given that the Government is precluded from requiring
an offeror to submit "...supporting rationale for its profit or fec" [ref: 15.504-4(b)(5)], there
appears no basis on which the contracting officer could make a reasonable adjustment of the
proposcd fee. Contracting personnel will undoubtedly aticmpt to apply a percentage of costs or
to utilize a weighted guidelines approach . Cost plus a percentage of cost approaches are
prohibited at 16.102(c) and 15.504-4 provides that when cost avalysis is not used, a profit
analysis is not required. Given that the fee is fixed, the usefulness of any adjustments in the
proposed fec in the cost realism analysis is not apparent.

Smcerely,

Denisc Nolet

JUN 2 6 1997
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sneral Agcounting - - '
g Washington, D.C, 80848 ' 615 037 /3‘ ‘

Office of the General Coansel _ ' '

B-273693 . | |

A General Services administration : . ‘
: FAR Secretariat (MVRS) : :
' 18th & P Straeots, MW b
‘ Room 4037 .
wWashington, D.C. 20405

-~ Attention: Ms. Sharon A. Kiser

Dear Ms. Riser:

This responds to the request for comments on the proposed
Phase I revision of Pederal Acquisition Regulation (FAR) Part
15 and related sections concerning acquisgition technigquas and
, source gelectien to be used in contracting by negotiation. The
; proposed rule was published in the Fadaral Recistexr on May 14,
! 1997. Our commants do pot encompase Phase II of the proposed

: rule, which addresses issuas relating to contract pricing and

unsolicited propeosals.

i '~ We have strongly supportad the FAR Part 15 redrafting effort.

The proposed rule containe major improvaments ovaer the Phase I

i pzopestl published in September, 199€. We believe that the
improvements will contribute greatly to the goal of a more
floxible, aimplified, and efficlent progess for selecting .
contractore im competitive negotiated acquisitions.

e e me ey

Our comments are limited to a faw unclear portions of the
~ proposal that could mislead ceatracting officials. We believe
that to the extent possibla, these areas should dbe clarified
now r;thor than through .subsequent bid protests and resulting
i case law.

our specific comments &re detailed in tha attachment.

Sincerely, ' ' . .

Robert P. Murphy
General Counsel

Attachment | ' |
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ATTACEMENT
15,103 and 15.408

.Section 15.103 encourages the expanded use of oral

presentations. This is a promising additien te the FAR., We are
concerned, however, that there is ro guidance regarding an oral
presentation where award is to ba made on the basis of initial
proposals, without discussions.

Where award is to be made on the basis of initial proposals,
without discussions, cormunications are limited to the
resolution of minor erroras or clarifications that do not
constitute propesal vevieions, In view of these restrictions,
where award is to be made without discussions there is lictle
room for dialogue. In order to make clear to contracting
¢fficiale that tha role of oral presentations is very limited
in these circumstances, we suggest that subeection 15.103(f) be
anended to provide that if the government conducts
*eommunications® as defined im sectiorn 15.001 Guring an oral
presentation, it must comply with 15.406.

er H (-]

£ng 135,606

The provision at 15.605(a) (2) allowe an offeror excluded frém

‘the competitive range to request a delay of its graawa:d
‘Cebriefing until after awaré. The provision furt

er gtates that
if the delay iB granted, then "the date the offeror knew ox
should have known the basis of a protest” for the purpose of
£ilirfg & timely prorest with this Office pursuant to our Bid
Protest Regulations at ¢ C.F.R, § 21.2(a){(2) °"shall® bs the
date the exclusion notice was received. Our currant
regulatione do not address this situation. .

To aveid conflict with the jurisdiction of our Office to
determine whether a protest is timely, we reconmend that the
portion of subsection 15.605(a)(2) that relates to the
timeliness of protests to ocur Office be deleted. A generic
warning that a request for a delayed debriefing could impact
thae timeliness of a protest concerning the subject of the
dedbriefing would apprise protesters of a possible adverse
timeliness determination by this Office. (Also. the provisions
at 15.606(a) (4) (i) and (ii4) conceraing the timeliness of
protests filed with our Office in connection with delayed
postaward debriefings or untimely debriefing raquests should bs
deleted or sinmilarly amended fox the sane zcason:ﬁ] .

Page 1 . : B-375608
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Sactien 45.202-23

The provisions at 15.101-2(b) (1) state that where award is to
be made on the basis of the lowest-priced technically
acceptable offer, the evaluation of an offeror's past.
performance is based on meeting or exceeding acceptabilit
standards. The provision does not refer to the Small Business
Administration's (SBA) Certificate of Competency (COC) process
mencated by 153 U.s.C. § €37(b} (7). If an offsr from a smz2ll
business is the subject of a past performance evaluaticn on a
pass/fall bagis and the offer is rejected for failure to
"pass,” this iz a nonrcaponsibilit{ determination that must be
reterred to the SBA for consideration under that agency's COC
process. Smith of Galeton Gloves, Inec.,B-271686, July 24, 1986,
96-2 CPD 36, We recommend that a reference to the COC process
ba added to this section. Without such & veference, contracting
cfficials may not be aware of the requirement to refer these
mattaezrs te the SEA.

- a .

The provisions at 15.203(a) (2) authorize offerors te propose
alternative contract line item gtructures. While the sectien
states that the evaluators should consider the potantial impact
on other terms and conditions in the RFP, it fails to include a
referenca to the requirement fer amending the RFP at scction
15.208 if the proposed altaernate changas, relaxes, increascs,
or otherwise modifies the RFP requirements or terms and
conditions. Wa recormend the such a reference be added.

Subsections 15.203 (a) and (f) authorize the use of letter RFP3
and oxral RFPs raspectively. In each instance the prior version
of FAR Pazt 15, publisked in September, 1996, provided that the
uvaa of lettar or oral RFPs would not relieve the contracting
officer from complying with other FAR reguirements., The
warninge do not appear in the current proposal. 1In discuasions
with mempers of the contracting community, we have become
coricarned that some believe that the use of letter or oral RFPs
results in relief frum other FAR requirements. To avoid this
miscenception, we recommend that the cautionary statements be
zetained in both sections. . ’

Issuing Solicitations: Sestion 18,208

Subsection 15.205(a) governs the avallability of solicitatioms.
It atates that coples of soclicitations must provided to
small businesses upon request and provides that a ‘reasopable
number of copies® should de available for distributien te

~other eligible parties." The provision could be read as
incensistant with the requirement at 41 U.5.C. § 416(d) that

Page 2 _ . . - DRTSONS
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all potential offerors, of whatever size, are entitled te the
solicitatien package. We recommend that tha provisien de
amended to a;ert contracting officors to this requirament.

bmi i ion,_ i it
3 1s: 15 203 o

Subsection 15.208(c) autheriges the acceptance of lace
propogals if tho due date is extended for all offarors, the
latencsg was cauced by "actions, or inactions, of the
Govarnment,* or the offeror demonstrateg that lateness was due
to causes beyond its contrel. In view of how critical
decieions to acoept late proposals are to offerors' perceptions

of faix treatment by contracting agencies, ws believe that the -

subgection should provide guidance for determining, for
example, what type of government actien or inaction would
justify the acceptance of a late proposal. Weé racompend that
the provision be amernded to provide that late proposals may he
accepted: (1) 1f the ceadline is extended for all; or (2) the
submission was late because of circumstances beyond the
offeror's immediate control and acceptance of the late proposal
would not likely result in any competitive advantage. Whezre it
i» deternmined that a proposal was late because of ‘improper®

. government action or inaction, it should be accepted. We

Buggest that the subsection'be amendad to read as follows:

*(c) Late proposals, modifications, and final

revisions, may be accepted by the contracting officex
provided- v
(1) The contracting officer extends ths dus

date for all ocfferors: or : '

(2) The contracting cfficer detszmines that the
lateness was caused by improper Goverament

actions or inactions: er ‘

{3) The offeror demonstrates by submission of
factual informaticn that thae circumstances

causing tha late sulmission warq beyond the
‘immediate control of the offeror, and the
contracting officer deternmines that it is

unlikely that a éoopetitive advantage will

ocecur.*
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Ruthor: "john battan” <jbattan@jaycer.com> at internet 75 . GJ‘%A/ 4
Data: 7/8/97 11:08 AM _
Priority: Normal
TO: farcase 95-029 at GSA-V
CC: jbattan@jaycor.com at internet
Subject: Comments on FAR 15.5

COMMENTS ON SUBPART 15.5

15.502

The first sentence of section 15.502(a)(2)(i) makes a parenthetical mention
of OJOestablished catalog or market prices®d as an example of &information
related to pricess. I suggest the deletion of the language within the
parenthesis, and the substitution of & to be used to perform price analysis3.

My concern is that the current wording will imply that the use of

Gestablished catalog or market pricesd is the only or the preferred method

of performing price analysis with information other than ecost or pricing

data. .Ia fact, it is énly one of the six methods listed in 15.504-1(b). ¢
If, as I suspect, the objective is to encourage the CO to use price

analysis rather than cost analysis, it should be made clear that all of the
pxice analysis methods listed in 15.504-1(b) are available.

15.503
My general comment on this section is that youkre moving in the right
direction by requiring cost or pricing data as the exception and
prohibiting it as the norm. However, I believe it should go further. 1In

- mest of the situations where the CO is prohibited from obtaining cost or
pricing data, he should also be prohibited from obtaining uncertified cost
information. This is particularly true in cases of modifications to sealed
bid and commercial item contracts because the contractorEs accounting
system may not be able to produce cost data that i{s digestible by the
Government. Such a contractor often has a process (rather than a job cost)
accounting system, uses direct rather than absorption costing and does not
segregate unallowable costs (and may be unacquainted with the entire
concept of unallowable costs). The ocutputs of such a system, while very
acceptable for financial accounting and the contractorEs internal needs,
are incomprehensible to the average Government cost analyst who Oneedsd a
cost element breakdown with weighted guidelines, cost of money and backup
for the overhead rates.

As menticned in section 15.502(a)(3), unnecessary submission of cost or
pricing data leads to Sincreased proposal preparation costs,
generally extends lead-time, and consumes additional contractor and
Governnment resources.5 These problems are equally applicable to

AV unnecessary submission of uncertified cost informatien. The burden on the
acquisition process has very little to do with certification. Rather, it
stems from the need to collect, analyze, submit, and explain cost
information and use it as the basis for negotiation. Accordingly, I
suggest that the prohibition on obtaining cost or pricing data should be
extended to prohibit the obtaining of uncertified cost informationm.

15.804

I suggest the addition of a requirement that any written field pricing
report (regardless of the degree of formality) must be immediately provided
by the originator to the contractor. This seems consistent with the
current emphasis on communication. Moreover, no useful purpose is served
by denying or delaying the availability of this data to the contractor.
Procurement lead time will be shortened by enabling the contractor to begin
preparing for negotiation as soon as possible. Under present procedure,
negotiations are frequently delayed oz prolonged by the late introduction
of &surprised audit findings. My personal experience is that the factual

2
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[data provided to contractors by field auditors and technical specialists at
exit conferences is often inaccurate or incomplete.
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Author: "joe ely" <ely@contracts.nrl.navy.mil> at internet
Date: 7/2/97 11:38 AM

Priority: Normal

TO: farcase $5-029 at GSA-V .

Subject: COMMENT ON FAR CASE $5-025 B

This comment belongs in Group B.

The proposed rewrite of Part 1S should recognize that cost
analysis may be the most appropriate type of analysis for
gome proposals below the $500,000 threshold for obtaining
cost or pricing data. '

The definition of “information other than cost or pricing
data® at 15.801 (which is retained at 15.501 of the proposed
rewrite) includes "cost information.™ The definition of
"cost analysis" also at 15.801 (and retained in slightly
modified form at 15.504-1(c) of the proposed rewrite)
ingludes review and evaluation of the separate cost elements
of an offeror's or contractor's information other than cost
or pricing data. It is clear from these two definitions
that cost analysis may be performed when cost or pricing
data are not obtained.

15.805-1(b), however, links the type of analysis to whether
or not cost or pricing data are reguired: when cost or
pricing data are required, the contracting officer must
perform a cost analysis and should perform a price analysis;
when cost or pricing data are not reguired, the contracting
officer must perform a price analysis. (These same
prescriptions are retained at 15.504-1(a)(2) and (3) of the
proposed rewrite.)

However, there are situations where, although cost or
pricing data is not required, ¢ost analysis is the most
appropriate analytical technique. For example, an
unsclicited research proposal for less that $500,000 is not
a commercial item, is not subject to adequate price
competition, and typically has 3 unique statement of work
developed by the offeror. The price analysis techniques at
15.805-2 (retained in slightly modified form at
15.504-1(b)(2) of the proposed rewrite) are of limited
usefulnesa in this example. The most useful proposal
analysis would be a cost analysis of the proposed cost
elements in conjunction with a technical analysis.

Under the current Part 15 and the proposed rewrite, however,
only a price analysis would be regquired in the above example.
(LThe proposed language at 15.504-1(a)(2) should be revised to
include ". . . unless the proposal is below the threshold for

, obtaining cost or pricing data and the contracting officer
determines that coet analysis is in the best interasts of the
government.™ If more precise guidance is preferred, the
following sentence could be added instead: "A cost analysis
may be used in lieu of, or in conjunction with, a price
analysis for proposals for noncommercial items or services
below the threshold for cbtaining cost or pricing data if
there is not adequate price competition and information other
than cost or pricing data adequate for cost analysis is
available.':7
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Date: 7/3/97 4:29 PM
" Priority: Normal
T70; shari kiser at GSaA-V .
Subject: FAR Case 95-029 (G:oup A)

Below is the result of your feedback form. It was submitted hy
Mary Lynn Scott () on Thursday, July 3, 1997 at 16:29:53

P N X L L R R N R I R e R LRI I R N BN I I IR A A IO I IR Sy

sender: partlS@www.gsa.gov
agency: U.S. Nuclear Regulatory Commission
TITLE: Part 15 proposed rule comments

text: The U.S. Nuclear Regulatory Commission has used oral presentations
for fourteen procuxements as of June 30, 1997. Small businesses
participated in pnine of the procurements, six of which were setaside
either for small businesses oxr 8(a) companlies. In one of the

three competitive procurements that did not involve a setaside,

a small business won a procurement over a large business. As a

reslt, small businesses received seven of these awards. In no

case did a large business receive an award for work which was

previously performed by a small business.

Further questions can be directed to me at (301) 415-6179,
or to Susan Hopking, Policy Analyst (301) 415-6514.

Mary Lynn Scott
Advocate for Procurement Reform

ceae®eccscccaccccsvascsoas Sr e ecescccsrecnancas eSreconcncnProrcsetcana Scecccscscace-

REMOTE_HOST: igate.nrc.gov
REMOTE_ADDR: 148.184.176.31
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Author: “john battan” <jbattan@jaycor.com> at internet %ﬁ% / é

Date: 7/8/97 11:08 AM (%?
Priority: Normal ‘ 6 09'4

TO: farcase $5-029 at GSA-V
€C: jbattan@jaycor.com at internet
Subject: Comments on FAR 15.8%

COMMENTS ON SUBPART 15.5

15.502

The first sentence of section 15.502(a)(2) (i) makes a parenthetical mention
of &established catalog or market prices8 as an example of d&information
related to pricess. I suggest the deletion of the language within the
parenthesis, and the substitution of & to be used to perform price analysis8.

My concern is that the current wording will imply that the use of
Oestablished catalog or market pricesd is the only or the preferred method
of performing price analysis with information other than cost or pricing
data. In fact, it is only cne of the six methods listed in 15.504-1(b).
If, as I suspect, the cbjective is to encourage the CO to use price
analysis rather than cost analysis, it should be made clear that all of the
price analysis methods listed in 15.504=-1(b) are available. '

15.503

My general comment on this section is that youEre moving in the right
direction by requiring cost or pricing data as the exception and
prohibiting it as the norm. However, I believe it should go further. In
most of the situations where the CO is prohibited from obtaining cost or
pricing data, he should also be prohibited from ocbtaining uncertified cost
information. This is particularly true in cases of modifications to sealed
bid and commercial item contracts because the contractorEs accounting
system may not be able to produce cost data that is digestible by the
Government. Such a contractor often has a process (rather than a job cost)
accounting system, uses direct rather than absorption costing and does not
segregate unallowable costs (and may be unacquainted with the entire
concept of unallowable costa). The cutputs of such a system, while very
acceptable for financial accounting and the contractor®s internal needs,
are incomprehensible to the average Government cost analyst who dneedsd a
cost €lement breakdown with weighted guidelines, cost of money and baekup
for the overhead rates.

As mentioned in section 15.502(a)(3), unnecessary submission of cost or
pricing data leads to Sincreased proposal preparation costs,
generally extends lead-time, and consumes additional contractor and
Government resources.® These problems are equally applicable to
unnecessary submission of uncertified cost information. The burden on the
acquisition process has very little to do with certification. Rather, it
stems from the need to collect, analyze, submit, and explain cost
information and use it as the basis for negotiatien. Accordingly, I
suggest that the prohibition on obtaining cost or pricing data should be
extended to prohibit the obtaining of uncertified cost information.

15.504
I suggest the addition of & requirement that any written field pricing

report (regardless of the degree of formality) must be immediately pzovided
by the originator to the contractor. This seems consistent with the
current emphasis on communication. Moreover, no useful purpose is served
by denying or delaying the availability of this data to the contractor.
Procurement lead time will be shortened by enabling the contractor to begin
preparing for negotiation as scon as possible. Under present procedure,
negotiations are fregquently delayed or prolenged by the late introduction
of &purprised audit findings. My personal experience is that the factual

»
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data provided to contractors by field auditoras and technical specialists at
exit conferences is often inaccurate or incompleta.
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Author: “joe ely” <ely@contracts.nrl.navy.mil> at inteznet ; .}//
Date: 2/2/97 11:38 AM ’
Priority: Normal

TO0: farcase 95-029 at GSA-V 7@ - qu

Subject: COMMENT ON FAR CASE 95-029 B
This comment belongs in Group B.

The propesed rewrite of Part 1S should recognize that cost
analysis may be the most appropriate type of analysis for
some proposals below the $500,000 threshold for obtaining
cost or pricing data.

The definition of “information other than cost or pricing
data” at 15.801 (which is retained at 15.501 of the proposed
rewrite) includes "cost infermation.® The definition of
"cost analysis” alsc at 15.801 (and retained in slightly
modified form at 15.504-1(c) of the proposed rewrite)
includes review and evaluation of the separate cost elements
of an offeror's or contractor's information other than cost
or pricing data. It is clear from these two definitions
that cost analysis may be performed when cost or pricing
data are not cbtained.

15.805-1(b}, however, links the type of analysis to whether
or not cost or pricing data are required: when cost or
pricing data are required, the contracting officer must
perform a cost analysis and should perform a price analysis;
when cost or pricing data are not required, the contracting
officer must perform a price analysis. (Thece same
prescriptions are retained at 15.504-1(a)(2) and (3) of the
proposed rewrite.)

However, there are gituations where, although cost eor
pricing data is not required, cost analysis is the most
appropriate analytical technique. For example, an
unsolicited research proposal for less that §$500,000 is not
a commercial item, is not subject to adequate price
competition, and typically has a unique statement of work
developed by the offeror. The price analysis techniques at
15.805-2 (retained in slightly modified form at
15.504-1(b)(2) of the proposed rawrite) are of limited
usefulness in this example. The most useful proposal
analysis would be a cost analysis of the proposed cost
elements in conjunction with a technical analysis.

Under the current Part 15 and the proposed rewrite, howaever,
only a price analysis would be required in the above example.
The proposed language at 15.504-1(a)(2) should be zevised to
include ". . . unless the proposal is below the threshold for
cbtaining cost or pricing data and the contracting officer
determines that cost analysis is in the best interests of the
government.” If more precise guidance is preferred, the
following sentence could be added instead: “A cost analysis
may be used in lieu of, er in conjunction with, a price
analysis for proposals for noncommercial items or services
below the threshold for obtaining cost or pricing data if
there is not adequate price competition and information other
than cost or pricing data adequate for cost analysis is
available.”

CJn 10 ke
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Washingten, D.C. 20201
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General Services Administration
FAR Secretariat (VRS)

1800 F Street, NW - Room 4035
Washington, DC 20405

Dear FAR Secretariat:

The Department of Health and Human Services is responding to your
request for ¢omments on FAR Part 15, Contracting by Negotiation
(FAR Case 95-029). ,

_— ~

In general, the Department still findas the rewrite incomplete,
disjointed, and confusing in some areas. Furthermore, we believe
the rewrite lacks continuity and readability, and will cause a
greater proliferation of "agency supplements" attempting to
explain the vague and open-ended sections in the rewrite. We
alseo note that the rewrite dewiates from accepted FAR drafting
conventions, making the Part read somewhat differently from the
rest of the existing FAR, [ These criticisms are illustrated by
the specific comments in e enclosures.

This office’s comments are contained in the first enclesure, and
comments from two of our agencies are in the following enclos-
ures. Our agency commentsg are provided verbatim so that the
Rewrite group may read, firsthand, what operational contracting
office personnel think of the new FAR Part 15.

We recognize that many of our comments are cutting and critical,
but, realizing the magnitude of the impact of the rewritten Part
15, we sincerely hope that these comments will be given fair
consideration and will be judged from the perspective that they
are being offered in an effort to improve the rewrite rather than
to heap criticism upon it.

Thank you for considering our comments.

a Dlrector, Office of
Acquigition Management

Enclogures
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HHS COMMENTS ON FAR PART 15

2.101- The definition of "best wvalue" is so generically nebulous
that it suitably fits any situation. Obviously, this was the
Z:.intent of the drafters; however, we disagree and believe it is a

disservice to contracting officers.

4.10 & 11,8- We object to the establishment of two subparts
E;'solely to addresa the topice of "contract line items" and "pre-
award testing.V '

.14 ,404-1(f) (2) - We rxecognize this is in the existing FAR at
15.103, but believe it needs to be modified to better state its
intent. We recommend: "The negotiated price(s) of the offeror(s)
in line for award is(are) equal to or lower than the lowest bid
price from a responsible bidder."

15.000- This section is totally disjointed! The three sentences
address three completely different concepts that do not geo
together. The first sentence is the only one needed, and it

f; should be rewritten to read: "This part prescribes policies and
procedures governing contracting by negotiation, whether with or
without competition." The second sentence should be deleted
because there is no reason to highlight the "bargaining" concept
in the scope of the part. It is addressed in detail in-the
definition of "negotiation" in section 15.001. The third
sentence is a definition of "negotiated contract," and, if deemed
necessary, should be added to section 15.001.

15.001- The firet three definitions (communications, discussions,
and negotiation [should be "negotiationg")) are in a hierarchic

éﬁ or successive order and should be represented that way through
their definitions, We propose:

"Communications" are all interchanges between the Government
and an offeror following the receipt of offers. Communications
may include discussions, negotiations, or other forms of inter-
change, '

"Discussions" are communications between the Government and an
offeror that occur after establishment of the competitive range,
and that may, at the contracting officer’'s discretion, result in
the offeror being allowed to revise its proposal. [NOTE: We
substituted "communications" for "megotiations" to show the
hierarchical relationship, and to be consistent with FAR
15.406(d) (1) .1

"Negotiations" are discussions that involve bargaining. Bar-
gaining includes...... etc. (verbatim).

We alsc recommend the definition of proposal modification be
"7 reviged to read as follows for the sake of clarxity:
"Proposal modification” is a change to a proposal by the
offeror made before the solicatation’s closing date and time, or

made in response to an amendment, or made to correct a mistake at
any time before award.



UiZ7la/79i JVN Ul.99 FAA £&V4 2VUL aVOY ran dI1IArr vy yanwv wivva

JUL-11-87 FRI 7:41 - OFF OF GRANTS ACQ MGN FAX NO. 02 P. D4

%fd 27 /f

.15.101- In the second and fifth lines of the Federal Registe
version, change the word "procurements" tc "acquisitions" to be
consistent with the rest of the FAR.

15.101-1 1In paragraph (a), change "This" to "The" and add
"tradecff” sBo the sentence reads:; "The tradeocff process is..,."

inmR convention, and common writing practices, dictate that the
subject be identified when first addressed in the text. 1t is
not acceptable to title the section and then begin the
description with a reference to the title.

In paragraph (b)., change "applies" to "apply" because there are
/’0 more than one condition which follow.

Paragraph (b) (3) should be redesignated as new paragraph {(c)
/‘ because it addresses new thoughts separate from the items in
/ paragraph (b). ' '

15.101-2 The same comments made for 15.101-1 apply here. The
sentence should begin: "The lowest price technically acceptable

/ZL,source gselection process is....". 1In paragraph (b), the word
"apply' should be used instead of "applies" because there are
more than one item,

15.102- For clarity, the beginning of paragraph (b) should be
./ rewritten to read: "To initiate the multi-step source selection
technigue, the agency issues a solicitation that describes...... n
15.103- In the eighth line of paragraph (b), insert aftexr "oral
presentation, " and "consider" the words "the contracting officer
/(( should". This gives direction to a specific individual and
allows the contracting officer to exercise authority.

15.405- Paragraph (a) (4) requires a subject title, to be in
[} accord with (a) (1)-(3). N

! 15.603- Iz there a conflict between 15.603(b) (3) and
: 15.605(a) (2)? We are not certain.
15.606- Is there a conflict between 15.606(a) (3).
/7 15.606(a) (&) (i), and 15.€605(a) (3)? Again, we are uncertain.
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HHS CONTRACTING OFFICE COMMENTS ON FAR PART 1S

" 15.00] Definitions

‘We have some basic concerns on the proposed changes in the communications, discussions and

negotiation areas that are discussed later in the comments, We also noted instances in which the
proposal defines or uses these terms in an inconsistent manner. For example, the definition in this
subsection treats discussion as a form of negotiations when, in fact, only some discussions
constitute negotiations. [_\]Ve suggest defining and consistently using the three terms along the
following lines. These suggestions reflect the proposal’s intent as we understand it.

-- Communications are all interchanges that occur between the Government and offerors
following the receipt of proposals. These may include discussions, negotiations and other
interchanges with offerors, :

~-- Discussions are communications between the Government and an offeror that oceur
after establishment of the competitive range and that may, at the contracting officer’s
discretion, result in the offeror being allowed to revise its proposal.

-- Negotiations are discussions that involve bargaining. Bargaining includes persuasion,
alteration of assumptions and position, and give-and-take, and may apply to price,
schedule, technical requirements, type of contract, or other terms of a proposed
contract.] As currently written, negotiations are not distinguishable from

bargaining and we question the need for the latter tennlr]

15.002 Negotiated Acquisition

We suggest calling this section “Types of Negotiated Acquisitions.” While the entire Part 15
deals with negotiatcd acquisitions, this subsection addresses two specific types; i. €., sole source
and competitive acquisitions.

15.1 Source Selection Processes and Techniques

15.101 Best Value Continuum

In order to be consistent with Subsections 15.101-1 and 15.101-2, the second sentence in this
subsection should refer to “processes” instead of “approaches.”

15.102 Multi-step Source Selection Technique

This subsection authorizes a multi-step source selection process that could potentially exclude
some offerors from the compcetition prior to evaluation of full proposals. We have the following
concerns:

— Offerors could potentially be excluded during the initial phasc of the multi-step process for
reasons that would be corrected in a normal negotiated process (e.g., for failing to include certain
descriptive literature). We are concerned that this would increase prot:sts and rclated workload.

»
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- The multi-step process is authorized when the submission of full proposals would be
“burdensome™ to offerors and the Government. However, this is an inherently subjective
criterion and the multi-step process is.not well-defined. For example, we are uncertain when full

Z ’Z/ proposals should be requested and when negotiations would be allowed. The current wording
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could also be interpreted as precluding discussions beyond those conducted in the initial step. We
suggest providing more dertailed guidance on when the multi-step process may be used and how it
is 1o be conduycted.

15.103 Oral Presentation

| Ifa contractor scheduled for an oral presentation arrives late for that presentation, will the
contracting officer have to make a written determination regarding the “acceptance” of the
Z ; presentation, i.c., do the late "proposal” regulations apply to oral presentations?

15.2 Solicitation and Receipt of Proposals and Information

15.201 Presolicitation Exchanges with Industry

This subsection authorizes use of an RFI (Request for Information) to obtain planning
information (including price) from vendors. The latest draft wording docs state that the
procurement integrity requirements apply to these information exchanges. However, we continue

Z \/ 10 believe that the subsection should require that the exchanges be conducted under the direction
of, or in coordination with the contracting officer. This would help ensure that the exchanges are
condusted without favoritism and that the Gevernment obtains the needed information and no
inappropnate information.

15.202 Advisory Multi-step Source Selection

We found the reference to “source selection” in the title of this subsection confusing since this

Z; advisory process does not actually involve source selection. We also question the value of the
“advisory” process given the fact that the solicitation would still have to be issued and all sources
that participated in the advisory stage would remain eligible to competc.

If this concept is incorporated in the FAR, we suggest providing further guidance on the
information to be furnished to offcrors that are deemed unlikely to be competitive. This should
include the extent of the information and whether it needs to be provided in writing. We assume
that one objective would be to avoid disclosing information that could provide a firm with 2

. competitive advantage in successive stages of the competition.

15.203 Requests for Proposals
Paragraph 15,203 (c) states that electronic methods may be used to issue RFPs and receive

Z, proposals, We would appreciate receiving clarifying guidance (in the paragraph) on whether hard
copy RFPs must be provided, upon request, when electronic RFPs are used.

15.204 Contract Format

Z"I his scction refers to a “standard™ contract format but the language at 15.204-1 describes a
uniform™ contract format. We suggest using “uniform™ contract format throughout.
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15.207 Handling Proposals and Information

Under this subpart, “If a proposal is received by the Contracting Officer electronically. or by
facsimile, and the proposal is unreadable to the degree that conformance to the essential
requirements of the solicitation cannot be ascertained from the document, the Contracting Officer
immediately shall notify the offcror and permit the offeror to resubmit his/her proposal. The
method and time for resubmission shall be prescribed by the Contracting Officer after consultation

with the offeror. The file must be documented to show what transpired. The resubmission shall

be considered as if it were received ar the date and time of the original unrcadable submi.ssion for
the purpose of determining timeliness under 15.208(a), provided the offeror complies with the
time and format requirements for resubmission prescribed by the Contracting Officer.”

We are concerned that by allowing the offcror to resubmit histher proposal, the fair treatment of

other offerors is at risk. We are concerned about the potential for abuse and lack of equity among

offerors.
15.208 Submission, Modification, Revision and Withdrawal of Proposals
The proposal te allow contracting officers to accept late proposals when the lateness was caused

by the Government s¢ems sensible to us, but we have concerns on the companion proposal to
allow late proposals to be accepted without such a reason by simply extending the due date for all

_ offerors, In effect, this would allow the contracting officer to accept a Jate proposal by extending
+ the due date for all offerors to the date at which the late proposal was received. This would be

prejudicial to the other offerors, who would have po practical ability to take advantage of the
extended due date, It would also increase the potential for leaked source selection information
situations.

When Government-caused lateness is not an issue, we suggest establishing an objective criterion
for accepting late proposals such as a provision that allows late proposals to be accepted if they
provide significant cost or technical advantage to the Government and are received within five
calendar days of the specified reccipt date. Further, this approach avoids the need to extend the
due date and umend the solicitation. '

15.210 Forms

This section states that there are no prescribed forms for solicitations or contracts. While this
would not inconvenience the Government, it represents a move back toward the pre-FAR

situation in which vendors had to deal with numerous different Federal forms.

15.3 Unsolicited Proposals

Although this subpart provides helpful guidance for unsolicited proposals, given the definitions at
15.001, we question the frequent refercnce to “negotiations” instead of “'discussions.™

15.3 06;1(a)(3) under Receipt and Initia) Review

This appears to be the same as 15.307(a)(3) under Criteria for Acceptance and Negotiation of an
Unsolicited Proposal. |

P
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P 15.309(h)(3) Limited Use of Data/Unsolicited Proposal Use of Data Limited J

The sentence is no longer needed because there are no requirements for certifications in
FAR 3.104-9. '
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15.4 Source Selection
15.400 Scope of Subpart

In general, we had difficulty comprehending the changes being proposed for Source Selection,
and believe that this is due in part to the elimination of traditional contracting terms such as
“Clerifications™ and “Best and Final Offers.” For example:

—~ 15.406(2) proposes to allow the Government to resolve minor or clerical crrors ot
2 5 clarify certain proposal features without engaging in full-fledged discussions with offerors.
s 5 This concept closely resembles the “Clarifications” that are currently dcfined in FAR
15.601 and authorized in FAR 15.607, but the proposal docs not use that traditional term.

-- 15.407(b) authorizes the contracting officer to request final proposal revisions at the

(0 conclusion of discussions. These revisions closely resemble the “Best and Final Offers”
g that are currently defined and authorized in FAR 15.611. However, as in the case above,
the proposal discards the traditional term without providing a better term or explanation.

We suggest retaining the traditional terms that have evolved with and are familiar to the
contracting community whenever possible. In the cases (above), the traditional terms could be
retained with little or no changs in their current FAR definitions.

15.404 Evaluation Factors and Subfactors

Item 15.404-(d)(1) would require that the price or cost to the Government be “evaluated” in
every source sclection. This wording could be construed ss requiring that price or cost be
27 reviewed and scored by a technical evaluation panel in conjunction with the technical evaluation
_> / eriteria. This is unrealistic in a research and development acquisition where a panel of outside
experts is used to perform the evaluation. This potential problem could be avoided by requiring
that price or cost be "considered” (rather than “evaluated™) in source selection.

15.404(f) Evaluation Factors and Subfactors
33 We recommend that a definition for “significantly” be provided.
15.405 Proposal Evaluations
The information on “trade-offs” in Item (3) would be clearer if it cross-referenced ihe related

;ﬁ discussion in proposed Section 15.101-1. Relatedly, it would be appropriate to require

documentation when using the lowest pricc technically acceptable source selection process
described at 15.101-2.
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This subsection proposes to allow the Government to “communicate” with offerors prior to -

- establishing a competitive range in order 10 enhance its understanding of an offer or otherwise
facilitate the evaluation process. However, these communications could not be used to cure
proposal deficiencies or material omissions or otherwise revise proposals. We have basic
concerns on the practicality of this concept.

FAR 15,607 currently authorizes precompetitive range communications on minor informalities or
irregularities. Many of the additional propesed communications would involve technical content.
and offerors would naturally attempt to make related changcs to their proposal (at the conclusion
of formal discussions) regardless of the FAR prohibition. Conversely, if the offeror failed to make

L/ D such changes to its proposal, the Government's “enhanced understanding™ would be tenuous
because that understanding would not be reflected in the proposal or any other binding document.
We are concemned that the proposed change would provide little benefit if strictly followed, and
would create temptations to exceed the intent and have communications on substantive matters
with some offerors.

15.406 Compctitive Range

(_/ / While the parent section is entitled “Communications with offerors,” this subsection basically
describes the process of establishing a competitive range. We found this organization confusing.

Subsection 15.406 describes the cstablishment of a competitive range consisting of the “most

g{ L highly rated” proposals. This phrasing implies that the competitive range and source selection will
be based on technical quality factors only; i.e., absent cost or price. However, cost or price
frequently need to be considered along with technical quality factors, and we suggest using
wording that makes it clear that this is permissible.

15.406(¢e)(3) Limits on Communications

The proposed language in this subsection would allow the Government cost ¢stimate to be given

L{ 5 to all offerors in the compaetitive range during discussions. We belicve such release is inadvisable
because it could distort the price competition. Also, when the requirement is expressed
functionally, release of the Government cost estimate could lcad offerors to adopt the specific
solution reflected in that estimate instead of trying 1o devise a better and less costly one.

15.407 Proposal Revision

Ttem “(a)” would allow the Government to eliminate an offeror that was no longer considered to
\?/ [f be among the most highly qualificd offerors from the competitive range at any timc after
discussions had begun. This could be done regardless of whether or not all material aspects of the
proposal had been discussed or the offeror had been afforded an opportunity to submit a revised
proposal. This authority would have a high potential for abuse and related protest without
additional procedural safeguards. If the proposal is adopted, we suggest requiring specific
determinations and or documentation directed at ensuring a fair and supportable decision process.
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Item 15.407(b) makes reference to “final proposal revisions” that closcly resemble the “Best and

({ g Final Offcrs™ that are currently defined and authorized in FAR 15.611. As poted above, we
suggest retaining the term “Best and Final Offers” because of its familiarity to contractars and

~ contracting personnel.
15.5 Contract Pricing

\/ | 15.503. Ensure that all source selection techmques and procedures are covered in a single pan of
FAR 1S. The current rewrite has portions in 15.1 and in 15.401.

15.503-1 Obtaining Cost or Pricing Data,

7

We recomrﬁend that a definition for “substantial” be provided.

15.503-1 Obtaining Cost or Pricing Data

‘/'/{ Adequate price competition should include lowest price technical acceptable offeror.
15.503(11i)(4) Waivers

9 q The HCA is at too high a level to be tasked with approving waivers; we recommend including a
delegation of this assignment 1o someone at a lower level within the contracting activity’s chain of

command.
15.504-1 Proposal Analysis Techniques

50 As a relatively minor comment in “Item (a),” we suggest stating that the objective of proposal
‘aualysis is to ensure that the agreed to price “will be” (not “is™) fair and reasonable. The purpose
1s to emphasize that the analysis must be performed prior to negotiating a price.

S ‘ l The refcrence 10 “contracts™ throughout Item *(d)(2) and (3)” is confusing since the guidance
applies to “‘proposals” not to contracts.

15.504-1(d)2)

This subpart requires cost realism analysis on competitive cost-reimbursement contracts. Cost
realism analyses should be performed on noncompetitive cost-reimburscment contracts as well.

15.504-1(2)(g) Unbalanced Pricing

__5' Consider changing Unbalanced Pricing to Performance Risk, and use Unbalanced Pricing as an
5 example of e performance risk. . .

PART 52
$2.212-1 Instructions to Offerors - Commiercial Ttems

L( The proposed revision wovld sllow the contracting officer to accept late offers for commercial
' items under certain conditions. We have the same concemns on this proposal as the ones

expressed under FAR 15.208 above. | Ve

7
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HHS CONTRACTING OFFICE COMMENTS ON FAR PART 15

e 15.309(h) (3) on FR pagc 26651, reads-
obtain the certifications required by 3.104.93 and a listing
of al) persons authoritgad access to propristary information
by the activity pexforming the evaluvacion.®

Curzently, FAR Subgection 3,104-9 isa encitled Contract clausag.
Undar a pravious verpion of Proouxcmant Integrity, it was
entitlod Certification roquirements, I chalked this one up te
the rewrite taasm ceating us!

s Subpart 5.5 - Contract Pricing isn't the best written
subpart. It's has many of the sama problems cthat we've gaean °
in the earlier FAR rewrites undsr FASR/FARA, the wording
isn't what wae used in the FAR and earlier in the FPR. For
example, YContract Pricing". = Concractors, vendors,
manufacturers, and retailers perform VYpricing®. Buyers,
purchasers do '"price analysis".

e Section 15.503 Obtaining cost or pricing data, ia
similar. Perhapgs it's due to the rewrite team
getting too closc to their work.

Bagically, obtain cest or pricing data if the anticipated
award amoynt is greater than §$500,000 and there are ne
axcepticns te obtainimg it. There are more santences {n that
subsectian thant are "qualified” then Ripley would believa.
Why can’t the authors of thig rewrite use sizmple positive
unqualifiod ceatenccs; muke simple ptatements and then list
the exceptions to the gtatemants. :

‘e X aragraph 15.505(d), it appeurs that when an

' 1:p§secgiapreached the €O ean't simply thank the
offeror for his time and terminate any further .
pursuit of a contract with him. The CO's decision is
governed by someone at a higher level. Offerors
won't have to reach an agrecement with the CO because
a higher up in the Govermment will no doubr agree
with the offercr! That's 8 terrible paragraph!

Alse, what do Lhey mean by *the contractor ingists on

) a ::ice or demands a profit/fee"? 1 don't want the
authoy of that paragraph to do any negoriating on my
behalf!

s
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U.S. Small Business Administration

Office of Advocacy

409 Third Street, SW Telephone (202) 205-6532
Washington, DC 20416 . . Facsimile (202) 205-6928

F A ,C;/ MILE This is Page 1 of <
Date: ~ //47 :

Name | - Fax Phone
To gon  Secasliom.of

From: - (202) 205-6928  (202) 205-6533
JI. 77 O Cymman

DID YOU KNOW THAT SMALL BUSINESSES:

« provided virtually all of the net new jobs from 1991 to 19957
were 99.7% of all employers in 19937
employed 53% of the private work force in 19937

Small Business Internet Resources:

"EWT - Advocacy’s Howe PQge: hetp://www.sba gov/ADVO/
U.S. Business Advisor: http://www,busincss.gov [For Regulatory Information]
U.S. Small Business Administration: http://www.sba.gov/ [For SBA Financial Programs)
"NEY"  Angel Capital Electroni¢ Network (ACE-Nex): http://www.sba.gov/ADVO/ [For Equity Capital]

“Smal} Business Friendly” State Banking Directories: bttp://www.sba.gov/ADVO/stats/
[For Access to Credit Information)

The Office of Advocacy has been mandated by Congress fo represent the views of small business before Congress and federal agencics.
Advocary werks lo reduce the burdens that federal policies impose on small firms and to maximize the benafits small businesscs receive
from the guvernment. One of Advocacy's most importanl responsibilities is monitoring federal agencies® compliance with the
Regulatory Flexibility Act and the recently enacted Small Business Regulatory Enforcement Fairness Act of 1996.
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U.S. SMALL BUSINESS ADMINISTRATION

Y ~ WasHINGTON. D.C, 20416
NIVSJ '.
(193

OFRICE ©F CHEP COUNAEA POR aOVOCaACY

Ju oy et

General Services Administration
FAR Secretanat (MVRS)

18th & F Streets, NW,

Room 4037

Washington, DC 20405

Subject: Federal Acquisition Regulations (FAR); Part 15 Rewrite: Contracting by
~ Negotiating; Competitive Range Determinations [FAR Case 95-029]
Dear FAR Secretariat:

This concerns the proposed rule, FAR Part 15 Rewrite: Contracting by Negotiating;
Competitive Range Determinations, published in the Federal Register on May 14, 1997.

The Office of Advocacy has expressed its views on earlier versions of the subject proposal
in letters to the FAR Secretariat, the Honorable Steve Kelman, the Honorable Sally
Katzen, at public meetings in Washington, DC and Kansas City, and, most recently at a
House Small Business Committee hearing. This discussion will serve as a follow—up 10
our previous comments.

This is 2 significant rule that will change how the government negotiates contracts and
alter the process of "full and open competition." Many small business groups feel the
proposal will limit competition and adversely affect the ability of small firms to win federal
contracts. The subject mle howeVer is an improvement over earlier proposals. Advocacy
is pleascd that several of its recommendations were incorporated i in the May 14 proposal.

While Advocacy would like to support the streamlining the rule fosters, we are concerned
that certain aspects of the proposal will limit competition by giving the contracting officer
significant authority to climinate offerors prematurely -- for reasons of "administrative
convenience.” In theary, limiting the competitive range to promote government and
offeror efficiency sounds great. But, in the real world -- where contracting officers have
concurrent buying actions on-gomg and are under significant pressure to do more with
less -- we believe the rule will give government contracting officials license and incentive
to focus on the fewest number of offerors that are the best known or who represent the
most recognized brand name.

We are particularly concerned that new government vendors, emerging firms and other
small businesses, less polished in marketing or proposal writing skills, will be quickly
eliminated from a competition.

Feoeasl RECYCLUINDG PACAORAM u Paimveo on RECYCLLD PuFcm

”
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For the same reasons the Federal Trade Commission (FTC) recently ruled against the
proposed merger between Office Depot and Staples, Inc., Advocacy is concerned that
certain provisions in the FAR Part 15 propesal will limit competition, causing harm to
numerous small businesses. Small firms are the engine within our economy promoting
competition, creating jobs, stimulating innovations and providing long-term economic
growth. The government has an undeniable obligation to protect and cultivate the
entrepreneurial spirit within the country.

Public policy should not promote the concentration of federal contract dollars in the hands
of a few industry giants. If you consider FY '96 data and account for recent mergers,
four mega-firms together received more than $44 billion in government contracts or
greater than 25 percent of all federal purchases over $25,000. Small firms, representing
95 percent of all businesses, received about 20 percent of all fedcral contract dollars for
the same period.

This is not a discussion about slowing reforms and increasing government unique
preferences for small businesses. It is about balancing reforms, such that small businesses
are not disproportionately impacted and that vigorous, open competitian is encouraged.
What meaningful benefits will be achieved, if several years from now we have a
procurement process that provides numerous administrative efficiencies, but only a small
numnber of large firms doing business with the government?

Advocacy offers the following speciﬁc comments on the proposed rule.

Competitive Range Determmanons

The recently enacted Federal Acqunsmon Reform Act (FARA), authonzes contracting
officers to restrict the competitive range, “if the contracting officer determmunes that the
number of offerars that would otherwise be included in the competitive range...exceeds
the number at which an efficient competition can be conducted...” An appropriate
questlon is, what is efficient competition? Without specific gu:dance, this could be a
major lcophole.

On the other hand, FARA specifically subordinates efficiency to the requirement for full
and open competition stating, “...the Federal Acquisition Regulation (FAR ) shall ensure
that the requirement to obtain full and open competition is implemented...” In addition,
FARA does not permit contracting officers to limit the competitive range on the baszs of
efficiency in every procurement. _ L,

C[rﬂ,’w Ceba
The regulatory propesal, we believe, goes beyond this limited statutory authority g;cause Ad)
it eliminates the requircment to include the “greatest number” of proposals in its primary
definition of competitive range, stating that “the contracting officer shall establisha
competitive range comprised of those proposals most highly rated...” As proposed, a
contracting officer can limit the competitive range to as few as two proposa]s because the
top two proposals would always be the most highly rated.
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Improvements to the proposal can be made by:

Z e defining what is meant by “efficient competition” and tracking the legislative language

S

to include the “greatest number” in the primary definition of competitive range.

e incorporating a process where small firms that have a “reasonable chance” of winning,
are advised regarding their standing in the procurement, and given the option to
continue or drop out.

L/ « where applicable, requiring that at least one small business (highest ranked), with at

least a “reasonable chance” of winning a panticular contract, be included in the
competitive range.

Regulatory Flexibility Analysis

The rule is expected to have a significant impact on a substantial number of small
businesses and an Initial Regulatory Flexibility Analysis (IRFA) was prepared. However,
Advocacy finds the analysis to be inaccurate and misleading. The IRFA, using FY '9S
data, estimates that about 7,000 small businesses will be impacted by the rule.

The purposc of the IRFA is to measure the impact of the proposal on small businesses and
evaluate opportunities for alternative regulatory actions that minimize a rule’s impact on
small irms. Advocacy suggests that the estimate of 7,000 impacted small businesses is
significantly off the mark. Advocacy agrees with the estimate that 602,000 entities will be

‘impacted by the rule. Where are the data to support the assumptions in the balance of the

analysis? Without this data, the conclusions drawn in the analysis regarding small business
impact are purely speculative, :

In addition, the IRFA failed to mention that the 188, 863 competed procurement actions
that were analyzed represented some $60 billion or about 30 percent of all government
contract dollars for the year. "Further, in FY '95 as well as in prior years, small firms won
more contract actions wWhen they were competed versus actions that were non-competed.
This is important information that should be disclosed in any discussion about the impact
of the proposed rule. : ‘

The IRFA states that the proposed rule “does not duplicate, overlap, or conflict with any
other federal rules.” Advocacy suggests that aspects in the proposal will conflict with Part
52-219 in the FAR. The FAR states, It is the policy of the United States that small
business concerns, small business concerns owned and controlled by socially and
economically disadvantaged individuals and small business concerns owned and controlled
by women shall have the maximum practicable opportunity to participate in contracts Jet

by any federal agency...” Advocacy and the small business community believe that

competitive range limitations built-in to the proposal will not provide “maximum
practicable opportunity” for small businesses. Since the proposal would severcly restrict
opportunities, it conflicts with the existing FAR policy statement.

—

%,0;%’
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g Finally, Advocacy believes the FAR Part 15 proposal should be considered a major ruie,

subject to Office of Management and Budget (OMB) review and analysis under Executive
Order 12866. :

If the Office of Advocacy can be of further assistance, please contact the undersigned.

Sincerely, , _
e 7 A
Jere W. Glover J M. O'Conner

Chief Counsel Procurement Policy Advocate -
Office of Advocacy Office of Advocacy

cc. The Honorable Sally Katzen, OMB, OIRA
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DEPARTMENT OF THE AIR FORCE
WASHINGTON DC

OFFI-CEWOF THE ASSISTANT SECRETARY | ‘ 1 J“L lgg]

MEMORANDUM FOR GENERAL SERVICES ADMINISTRATION,
FAR SECRETARIAT (VRS)

FROM: SAF/AQC
1060 Air Force Pentagon
Washington DC 20330-1060

SUBJECT: Comments on Proposed Rule Part 15 Rewrite (FAR Case 95-029)

The Air Force has been an active participant in the Part 15 Rewrite team’s development
of the proposed coverage on the subject case. As part of the public comment process, we
obtained Air Force field input and used it to form this consolidated Air Force comment. The
comments we offer consist of substantive policy issues (Atch 1) and issues identified as areas for
clarification or administrative correction (Atch 2). Some of the inputs of ouwr field activities

" demonstrate the uncertainty that exists when long-standing policies and processes are so
significantly revised and will require clarification and training.

Lt Col Greg Waeber and Mr Bob Bemben, SAF/AQCP, (703) 695-3859 and (703) 695-
0042, will continuc to be our representatives on the Rewrite team for Phase 1 and Phase TI

rcspectively.
cmp——
W%
TIMOTHY . MALISHENKO, Brig Gen, USAF
Dcputy Aséistant Secretary (Contracting)
Assistant Secretary (Acquisition)
Arttachments:

1. Substantive Issues
2. Clarification Reguests

Golden Legacy, Boundless Futwra,.. Your Nation's Air Force -
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Attachment 1
Air Force Input

1. FAR 2.101 Definitions. We are concerned with the proposed definition of
Best Value. The proposed definition refers to an “outcome™ which could mean the end
product of the contract. It also refers to the “acquisition™ which also can refer to the end
product or service . The use of the term “Best Value™ is historically used in reference to
an “offer” and “source selection”., We are concerned that the proposed definition has
substantially changed the context of the use of “best value” in selecting an offer for
contract award.

Recommendation: Use the Scp 96 definition: “Best value means an offer or quote
which is most advantageous to the Government, cost or price and other factors ‘
considered.”

2. We are concemed with the word “significant” before the words “subfactors”
and “factors™ throughout FAR Part 15 in describing the tradeoff process and disclosure of
criteria to industry in the solicitatdon. It is important that there be no actual or perceived
undisclosed evaluation factors or subfactors. Being part of an evaluation criteria makes
any factor and subfactors significant and they should be disclosed in the solicitation. To
say “disclose significant factors” implies there are other factors that will not be disclosed.
Making indusuy fully awarc of all the factors used for the evaluation and tradeoff
analysis will facilitate Best Value awards and will reduce the risk of protests.

Recommendation: Remove the word “significant™ before the word “subfactors”
in FAR 15.101-1 (b) (1), FAR 15.101-2 (b) (1), FAR 15.203 (a) (4), FAR 15.404 (d) and
FAR 15.404 (e). Also remove the word significant before the words “factors” and

“subfactors” in FAR 15.102 (b). For FAR 15.204-5 (c) remove the word “significant”
before the word “factors™ and the words “any significant™ before the word “subfactors.”

3. FAR 15.102. We have received questions relating to the kind of pricing data
that can be requested if a full proposal is not required. This is an area that is a significant
change from the current practice which will require further clarification.

Recommendation: In FAR 15.102 (b), provide further clarification of the type of
limited pricing information that would be acceptable (for example, should the pricing
information in step one include a not-to-excced price?).
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4. FAR 15.203. In order to streamline the process involving sole source contracts
- we want to make it clear that letter RFPs may be used in all sole source acqmsmons and
not just for “follow—on’“ acquisitions as the current language reads.

Recommendation: In FAR 15.203 (), first sentence, change to read: “Letter
RFPs may be used in sole source acquisitions and other appropriate circumstances.”

'S. 15.206 (g). This is a very sensitive source selection area dealing with
amending a solicitation based on an offeror’s proposal. We belicve that it is important
that potential offerors understand this process and that our intentions are described in the
solicitation. Recommend that a provision be developed that informs potential offerors
that any proposed alternatives from the stated requirements may be incorporated into an
amendment to the solicitation.

Recommendation: The following is suggested language for a provision:
“Offcrors may subrnit proposals which depart from stated requirements. Such proposals
shall clearly identify why the acceptance of the proposal would be advantageous to the
Government. Any deviations from the terms and conditions of the solicitation, as well as
the comparative advantages to the Government, shall be clearly identified and explicitly
defined. The Government rescrves the right to modify the solicitation to allow sll
offerors an opportunity to submit revised proposals based on the revised requirements.”

6. FAR 15.503-3(a)(1). Some commercial iterns may be new and do not have
previous sales history. The modified language requires that information on current sales
or terms and prices for items being offercd for sale be provided.

Recommendation: Change the last sentence to read: “Unless an exception under
15.503-1(b)(1) or (2) applies, such information submitted by the offeror shall include, ata
minimum, appropriate information on the prices at which the same item or similar items
have previously been sold pr are being offered for sale, adequate for determining the
reasonableness of the price (10 U.S.C. 2306a(d)(1) and 41 U.S.C. 254b(c)(2)).”

7. FAR 15.504-1(bX(2). With the increasing emphasis on the use of parametrics
and cost modcling, it is important to highlight these techniques can be used.

Recommendation: Add another example: “(vii) Comparison of proposed prices
1o prices derived from use of commercially available cost estimating models.”

8. 15.504-2(a)(2), first sentence. Field pricing organizations arc in the best -
position to provide information on catalog prices, terms, and sales in the plant over which
they have cognizance. Tracking and providing this information to support contracting
officers should be a routine part of their duties.

Recommendation: Add at the ¢nd of the sentence: “or catalog pricing
. information.”
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9. 15.504—3(c)(3). It should be madc clcar that alternate formats for submission of
subcontractor cost or pricing data are acceptable and desirable as Jong as they are
consistent with prime contract formats.

Recommendatiozi: Change to read the same as 15.503-5(b)(1).

10. 15.506-3(a)(10). When doing price analysis of commescial items, the profit or
fee is not known and is not negotiated. Without this change, it is implied that there must
always be a profit or fee objective.

Recommendation: Change sentence to read: “Except for the acquisition of

commercial items, the basis for the profit or fec prenegotiation ob_]ecnve and the profit or
fee ncgotiated.”

11, 15.504-1(f)(1). This requires the unit price to reflect the intrinsic value of an
item or service and shall be in proportion to an item’s base cost. This may be impossible
in the purchase of commercial items where new products may include high profit margins

to cover development costs. Why was the inapplicability of this language to comumercial
items deleted? (see old 15-812-1(b))

Reccommendation: Reinstate previous language citing inapplicability to
commercial items.
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Attachment 2

Air Force Input
Reauests for clarification & administrative comection

/ 237 FAR 15.102(c) The next to last sentence is ambiguous and needs clarifying.
Recormmend adding “either” to clarify as shown: “The agency shall seek additional
information in any subsequent step sufficient to permit either an award without further
discussion or another competitive range determination™.

/ ; -7 F AR 15.203(d) Insert commas after words “proposals™ and “modifications”.

/ u/i’ FAR 15.204-5(b)(5). Add the following words “or information other than cost or
pncmg data” st the end to acknowledge that competitive soficitations in which cost and
pricing data is not requested. :

i~
/\a—- g——

-~ 4, FAR 15.206(g). Remove parenthetical reference “(see 15.208(b) and 15.407(d))" at
the bottom of this parsgraph as the reference to 15.208 (b) does not make scnsc in the
context of this paragraph and 15.407 (d) does not exist.

/ 7S_ FAR 15.210(c). Make the SF 33 information a separatc paragraph “(d)” in order to be
consistent with the way the other forms are treated.

/6 FAR 15.210(d). As a result of comment #S above, make this paragraph “(¢)". Also
modify this paragraph to be consistent with the way the other paragraphs are worded, as
follows: “Optional Form 17 Offer Label, may be furnished with cach request for
proposals in order to promotc identification and proper handling of propesals.”

o v
[ ,k('f?-‘AR 15.303(c)(3). Add the following words: “‘endorsement, direction, or direct
government involvement” after the word “supervision”.

/ 4 -8> FAR 15.309(a) and (d). Put quotation marks around the legend set forth in the
paragraph.

o .
Z -9. FAR 15.402. Add the following words to the end of the semence “to the
Government”.

Z (1"0' FAR 15.403(b)(1). Delete the word “an” after the word “includes” and delete the
word “mix of” after the word “appropriatg".

Z!H' FAR 15.404(c). Add the following words “1o each step” between the words “apply”
and “shall”.
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Z-%Z FAR 15.405(a)(2). In the last sentence remove the word “comparative™ before the
word “assessment”. This removes any potential contradiction with FAR 15.102-2
requiring pass/fail criteria.

< K“!’S‘ FAR 15.503-2(b). Add the word “interim™ before the word “overrun™ for
clarification and to distinguish it from any final, negotiated overrun modification which
also has funding on it.

Zg% FAR 15.507-1(3), second scntence. Add the following words” if no new data is
provided,” between the words “deficiency, or” and “consider”. This will clarify the
sentence, ) .

Zé‘ri FAR 15.507-3(a), first sentence. Delete the word “certified”. The definition of cost
or pricing data is data which is certified per FAR 15.501.

27
“r6. FAR 15.607(a), first sentence. Change the word “part”™ to “Part™.

g

-+97. FAR 52.215-4]. Delete “(End of clause)” and insert “(End of Provision)”.
2?1‘? Put quotation marks around the words being defined throughout the FAR Part 15
rewrite. Examples: FAR 2.01, FAR 15.301, FAR 15.401, FAR 15.501.
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[ Paramelric Cost Estimating

Joint Industry/Government In ItIallvej

: ' 9 July 1887
General Servicas Administration

FAR Secrelariat (VRS)

1800 F Streatls, NW

Room 4035 ' . )
Washington, DC 20405 ' '

Subject: FAR Case 85-029, Group B - FAR Part 15.5 Comments
FAR Part 15.5 Rewrite Subcommittea,

On behalf of the Parametric Cost Estimating Initiative (PCEI) Working Group, we are
pleased to provide our comments related fo the parametnc referances containad in the Inijtial
FAR Part 15.5 rewrite.

Since April 1884, a Working Group of Industry and Govemment Representatives has
been working togsther 1o gain recognition of parametric cost estimating as an scceptable
estimating technique so these techniques can be used as the primary basis of estimate for
proposals submitted to the gevemmentL To date, the PCEl has . achleved several
accomplishments including development of a paramelric cost astimating handbook, delivery of
a pllot parametrics training course in coordination with the Defense Acquisition University, and
- distribution of a periodic nowsletter related to PCE! acliviles. There are 13 Reinvention Lab
Teams participating on the PCEI that are testing the expanded use of paramelrdc cost
estimating on proposals. These teams are starting 1o complate thelir tests and are beginning to
submit proposals to the gevernment,

Paramatric cost estimating methods can be a major 100! in streamlining and improving
the acquisition process, when used properly. One barrier lo the increased use of parametrics
has been that the term “parametrics® does not appear in the FAR. The PCEIl Working Group
has recelved tremendous suppont from many Senlor DoD Executives, including Ms. Eleaner
Spector, Director of Defense Procurement. Ms, Speclor was instrumental in gelling
paramstrics included in the first version of the FAR Part 15.5 Rewrite. The members of the
PCE| Woerking Group (see attachment 1 for a lsling of Working Group members) reviewsd the
initial rewrite and have developed coordinated recommendations that will further enhance the
parametric references. Our recommended language will further encourage the appropriate
use of parametrics In fulure conlract pricing actions. -

Consequently, our recommendad language along with our rationale for these changes
is presented bglow.
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. Group B - FAR Pant 15 5 Comments

Page 2
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EAR 15.501 Definjtions: Recommend ihat the {ast sentence of the first
paragraph be modified as foliows:

Cost or pricing data may include parametric estimates gg of elements of
cost or price, from appropria callbrated and deted eppropriate
validated-celibrated purametric models. :

Rationale: The order should be reversed because the calibration procass
occurs before validation,

R 15.504-1 (c)(2)(l) Cost Analysis: Recommend that subparagraph (C) be modified
as follows:

R 15.5

Reasonableness of estimates generated by appropriately calibrated and
valldated wlldatodlcaubraled paramotric models or cost-estimating
relationships,

Rationale: The order should be reversed because the calibration process
occurs before validation. Alsg, this terminology should be cons:stem with
that recommended for 15.501, Definitions,

-1 (b l nalygis: Recommend that the following language be

added, as a sub-element (vii).

vil} Use of parametric estimating methe

Rationale: Parametdc estimating methods are a valld and useful price
analysis method as well a5 a valld cost analysis method,

We appreciate this oppornunily to provide our comments and recommendations to the
members of the FAR Part 15 Rewrite Subcommitlee. Pleassa feel free to contact us if you have
any questions or require further clarification of our recommendations.

b, &l

fim Cein |

Jim Collins David Eck

PCEI Working Group Co-Chalr PCEIl Working Group Co-Chair
410/765-8033 (phone) 703/767-3280 (phone)
410/765-4886 (fax) 703/787-3234 (fax)
collins.].f@postal.essd.northgrum.com deck@hq1i.dcaa.mil

Enclosure
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10802 Knoll Court
Upper Marlboro, MD. 20772

General Services Administration
FAR Secretariat (VRS)

1800 F Street, NW

Room 4035

Washington, DC 20405

Re: FAR Case 95-029

Dear Sir or Madam:

7

This is in response to the proposed rule published in the Federal Register on May 14, 1997
(62 FR 26640), regarding the Part 15 Rewrite. I generally support the proposed Part 15 rewrite
effort, particularly the proposed changes that clarify that cost data need not be required in all
instances (e.g., see 15.503-5(a)(1)). Hopefully, the proposed changes and rewrite will decrease
the number of instances where solicitations unnecessarily require the submission of cost data (e.g.,
where the reasonableness of a contractor's resulting proposed prices can be established by “price
analysis”). Of concern, howeyer, are the proposed revisions on when the requirement for certified

- - cost or pricing data can be /Wﬁivcd.
Ky '

lGRANTING WAIVERS FOR EXCEPTIONAL CASES

Process Encourages Waiver Requests

Under proposed 15.503-1(b)(4), a waiver is listed as an “exception” to cost or pricing
data requirements. Proposed 15.508(l) prescribes for inclusion in solicitations the provision at
52.215-41 which “provides instructions to offerors on how to request an exception” (including a
“waiver"). Thus, potential contractors are routinely “instructed” to consider requesting a waiver.

riteria For Granting Waiv

The Truth in Negotiations Act (TINA) provides that “... in an exceptional case ...” the
HCA can waive the Act’s certification requirements. In this context, my interpretation of the
statutory language is that a waiver may be granted in rare cases.

Proposed 15.503-1(c)(4) sets forth the standard for granting waivers. Tt provides that the
HCA may waive the requirement for obtaining the contractor’s signed Certificate of Current Cost
or Pricing Data, i.e., the submission of “certified” cost or pricing data, “in exceptional cases.”
The ensuing example provides that if “certified” cost or pricing data were furnished on previous

A L

2



buys and the contracting officer determines such data are sufficient, “when combined with
updated information,” a waiver may be granted.

The submission of “updated information” is a normal occurrence for most follow on
negotiated procurement actions. By specifying “when combined with updated information,” the
proposcd example obscures what constitutes an “exceptional” case.

For example, assume that a contractor “certified” a cost proposal for a prior buy four
months ago and the proposed indirect costs were predicated on forecasted indirect cost rates that
were agreed to nine months ago. However, to support the estimated indirect costs for a current
proposal the contractor prepares a completely new forecast. The two forecasts may involve .
different data and cover different periods of performance involved for the prior and current buys.
In such cases, would such updated projected indirect cost rate “information” qualify for the
waiver?

Proposed 15.507-3(c) provides that FPRA's are to be covered by the “Certificate” that is
to be obtained when the estimated indirect costs are actually negotiated for specific awards.
Would an updated FPRA negate the certification process envisioned under 15.507-3(c)?

As written, it is not made clear if the current proposed cost or pricing data must be based
on the same previously certified data or if the proposal must be based on the updated data, Itis
not clear if the previously certified data or the updated data is to be used to perform price analysis
and/or cost analysis, when determining the prenegotiation objective or the reasonableness of the
proposed contract price. -

If the previously certified data is to be replaced by the updated data, why would a
certification for the updated data used to support the current contractor proposal not be deemed
necessary? If the prior data is used, why should updated data be & consideration? Even if only
the previously certified data were used, there would be no recourse for the Government under the
current contract if the certification requirement were waived for the current contract and the
previously certified data were subsequently found to be defective.

These ambiguous provisions on what constitutes an exceptional case will probably not be
implemented in a uniform and consistent manner.

P se of TINA is Omi

As proposed, Part 15 does not set forth the underlying concepts and objectives of the
Truth In Negotiations Act. For example, Part 15 does not specify why a contractor or
subcontractor is required to certify (in a signed Certification) that specifically identified cost or
pricing data submitted to support a proposed price is complete, accurate and current at the time
of agreement on price. The underlying concept not disclosed is that the Government should be
aware of the same universe of data known by the potential contractor. The intent is to level the




playing field by requiring the contractor to submit any information that could significantly affect

. the negotiation of contract price. Part 15 does not explain that the Government has no recourse if
the submission of “certified” cost or pricing data is not required and a prospective contractor
submits defective data. The negotiated contract price cannot be adjusted downward if the
defective data resulted in the negotiation of an overstated contract price. The contractor would
also not be subject to other legal remedies associated with the filing of a false certification.

Consequently, Part 15 does not appear to fairly balance the benefits associated with
obtaining certified cost or pricing data with the disadvantages cited at proposed 15.502(a)(3).
This unbalanced presentation could adversely influence an HCA's decision when processing a
requested waiver. . :

r/In Brief: The “suggestive” solicitation waiver request provisions and the ambiguity of the

waiver provision coupled with the unbalanced background coverage on TINA will increase
potential contractors tendency to request waivers, particularly when negotiating on a fixed-price
basis. With such permissive FAR coverage, contracting officers and HCAs will find it increasingly
difficult to not grant the requested waivers. My pritnary concern is that the granting of waivers
may escalate from occasional actions for “exceptional cases” as permitted under TINAto a
routine “negotiable” consideration, i.e., a recurring normal occurrence.

Recommendation

The proposed waiver coverage should be made more explicit. The phrase “in exceptional
cases” should be at the beginning, not at the end, of the first sentence proposed at 15.503-1(c)(4).
- Then, the emphasis would be consistent with the language in TINA. The proposed phrase,

"when combined with updated information” should be deleted. What constitutes an “exceptional
case” should be more clearly defined. Otherwise, the waiver authority. intended for use in
“exceptional” cases may degenerate into the widespread granting of routinely requested waivers
in day-to-day practice. This would not be in the taxpayers’ interest.

Thank you for consideration of these comments.

Sincerely,

Albert Riskin, CPCM
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FAR Case 95-029

Trcasury has completed the review and we offer the following comments., Al
of our comments are in Group A.

GENERAL:

The revised version is significantly improved over the version that was
previously published. Many major problems bave been resolved, as well as
numerous minor problems. However, some issucs remain to be addressed,
including somc regressions. For instance, commonly used terminology (e.g.,
best value, statement of work (SOW)) appeared in the first publication, but
SOW has now regressed to work statement.

Contracting by negotiating is an acceptable and extensively used procedure. In
many organizations it is used much more extensively than sealed bidding. As
such, it should stand on its own as much as possible. The rewrite should
include full text discussion of procedures, here, and eliminate cross rcfercnces
to FAR Part 14 as much as possible. -

SPECIFIC

15.000. The second sentepce peeds [o be modified. Although taken from the
current 15.101, it begs the question of whether all contracts are really
governed by parts 14 and 15. This is particularly troublesome in light of the
definition of contract at 2.101.

15.001. We're getting proliferating definitiops again. Part of the original
problcm in terminology has becn rcsolved by using “communication” as an all
encormnpassing term. However, “negotiation” remains both the total process
and 2 specific step or procedure within that total process. In the current
structure “discussions” bccomes an uanecessary term, as it has the same
essential meaning as “negotiatiops.” Outside of this rewrite “communication"

~ is an all-encompassing term that includes discussion. negotiation, bargaining,

etc. The best solution is to throw out the current dcﬁnmon of “discussion” in = .-
favor of a new structure:

Negotiation should be the process.

Communication as all interchanges, including both discussions and

bargaining.

Discussions are conducted prior to the competitive range, and do not
- allow offer revision.

Barpaining is conducted after the competitive range and allows offer

revision.

Al a minimum, use negotiation in only one sense and change the definition of
discussions to read “ Discussions are communications . . .~ This will still

@o32
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Page 2 FAR Casc 95-029

leave interchanges before the competitive range without a name.

15.1 and 15.202 would seem to be out of place. They deal with source
sclcction, they should be Sections or Subsections under Subpart 15.4, Source
Selection.

15.101. Reverse order of 15.101-1 and 15.101-2. In 15.101-1(b)(3) delete
the discussion of file documentation, as that requirement is specificd
elscwhcre.

15.201(a). This should also deal with interactions prior to receipt of
proposals. Exchange of information should alse be encouraged after relcase
and before proposals are received, so that we can work out any prublems
before proposals are received and we have to go out again. It would appear
that between 15.201 and 15.406 this time period has slipped through the
cracks, as if no communicatjon were contemplated.

15.202. Renamc to avoid copfusion with 15.102 (e.g., capability review,
capability analysis, qualification pre-screcning, market research capability
staternent). .

15.203(e). Define and describe letter RFP. Provide examples of when it
should be used, or aveided.

15.204-2(c). Substitute staternent of work (SOW) for work statement.

15.206. Add a new subparagraph that deals with responding to offcror
questions through solicitations amecndments. A good format would be
"Question, Answer, Changed Requirement.” This subparagraph should also
point out that reguests for interpretation of solicitation language require more

_ than simply rcferring back to the solicitation language.

15.206(a). Delete ®. . . relaxes, increascs, or otherwise modifies . . .“ as
unnecessary. Each of these is a change, in one form or another, of the
Governments requirements. If a decision is made to retain some of this
language, please differentiate between "changes” and “otherwise modifics. "

15.208(b( and (c). These only deal with “final” revisions. Does this mean
that these requirements are not applicable to other revisions, such as those
contcmplated in 15.208(a)?

15.210(c). Reverse order of SF 30 and SF 33.

15.301. Expansion of the definition of unsolicited proposal dropped out the

502425
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statement, which is used at 15.303(d). This could cause some confusion.
15.304(b). This is not Agency Liaison. Either move this or retitle.

15.304, 15.306, 15.307 and 15.309 use three different terms (i.e., Agency
Liaison, Agency contact point, and Coordinsting office) to refer to what
appears to be the same person/office. If this is the casc, use a single term. If
this is not the case, then there needs to be further definition of the different
functions of the differcnt pcoplclorgamzanons

15.401. Dclete "material.” First, matcrial faxlure is undeﬁn:d If you insist
on using material, define the term. Second, this gives the impression that a
failure to meet 2 Government requirement is not a deficiency. However, in a
lowest price technically acceptable acquisition it should prevent award.

15.403(a). Do not specify the contracting officer as the source sclection
authority. Allow maximum discrction to the agency head in making that
decision, With he greater emphasis on matrix erganizations, Intcgrarcd
Product Teams, etc., technical personnel are taking a greater authority in
establishing their own destiny. In lowest price technically acceptable source
selections, it may be appropriate to have the contracting officer as the source
selection authority. In tradcoff process source selections the decision should
be made by requiring/user/technical personnel. Who better to determine what
increnental benefits are worth the moncy, than those with the purse strings?
This is particularly true for major systems acquisitions.

15.403(b)(1). The words here are driving us to do additions! work. The

" inclusion of "tcam” will drive organizations tu establish teams, even when 2

contracting officer could make the decision on his/her own. Delete
"contracing, legal, logistics, technical, and other," or they will be on every

. team. If this must be in the FAR, caveat by adding “as neccssary”™ or “if

required.” Substitute “complete” for “comprehepsive,” as it sounds much less
onerous and burdensome. '

In 15. 403(1:)(3) and (4) and 15.404(a), (b) and (c ) add “significant” before
“subfactors.”

15.403(b)(4) and 15.405(a). Delete “solely,” as the courts and boards have
copsistently held that decisions can be made based on discriminators that
logically follow from the cvaluation factors or the purpose of the acquisition,
even if not explicitly stated in the solicitation. TMAC is probably the most
famous recent case on this issue. Expand coverage, as necessary, to convey
this concept. _
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. 15.404(a). The use of the word "criteria” creates an intermediste, unnceessary
step or terminology sct. The award decision sbould bc based directly on the
evaluation factors and significant subfactors.

15.405 and 15.405(a), Change the title of the section 10 "Evaluation,” as
15.405(2) immediately states that proposal evaluation is an assessment of both
the proposal and the offeror’s ability to accomphsh the contract, including
evaluation of past performance.

15.405(a)(2)(T). The last sentence rcfers to the “comparative asscssment of
past performance information " However, there is gothing here to indicate
why this is a “comparative” assessment, or what procedures must be followed.

15.405(a)(2)(iv). Good, the statutory reference has been added at this
revisiop, but not the language. Don’t stick with the old FAR language or the
termn neutral. The statutory Janguage is sufficient unto itsell and the different
terminology and added term only cloud the issue. FASA and 41 U.S.C. 405
rcad, "In the case of an offcror with respect to which there is no information
on past performance or with respect to which information on past performance
is not available, the offeror may not be evaluated favorably or unfavorably on
the factor of past conmact performance. "

15.406(b). This coverage places an unnecessary and unrequired limitation on
commumnication with offerors. The law does not preclude pre-competitive
range interactions with offerors, no matter what we may elect to call them.
The only limitation is that discussions must be held with all offerors In the
competitive range. Early discussions will force the conduct of 4 cumpetitive
range decision, but that is a chicken/egg argument that need not be addresscd.
There is no requirement that specifies the timing of such discussions. There is.
also no limitation on discussions with offerors outside of the competitive

_range. This is only a model that most, if not all organjzations have adopted.

This is the oppormnity to make a better model that allows for far greater -
openness and communication, This greater flexibility also requires that the

second sentence of 15.406(b)(2) be deleted in addition to the previously

discussed changes in definitions..

15.406(e)(3). Delete “to all offcrors™ as the language limits our options to
disclose to onc or some. The BankStreet case indicates that you don’t bave to
disclose the Government’s estimate to all offerors. Include specific Janguage
about disclosure of the Government's ICE, IGCE, MPC. The U.S.C.
refcrence scems to be out of place and incorrect,

15.407(b). Any agrecments should not only be confirmed ip pffer revisions,
but if they materially affect the contract, should be incorporated in any
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resulting contract. Guidapce should be provided that indicates that
incorporating an offer’s proposal by reference is probably not an inappropriate
way to accomplish this. :

Page 5 FAR Casc 95-029

15.603(b)(2). And what about part 12?
15.605(e)(1) and.606(d)(1) are inconsistent.

-~ 1.606 (c). Does this mean that under thcsc circumstances we can release the
= information that was prohibited from release at 15.605(f)(2), (3) and (5)?

If you have any questions about Treasury's comments, please call
Madelene Weinberger at 202-283-1258.
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Our Business is Your Success

July 11, 1887

General Services Administration
~ FAR Secretariat (VRS)

1800 F Street, NW

Washington, DC 20405

RE: FAR Case 95-029
To Whom It Méy Concem:

Thank you for the opportunity to comment on the rewrite of FAR Part 15. Listed below are my comments and
recommendations for the final FAR:

Under the Regulatory Flexibility Act Page S last Paragraph, it states that the propesed rule would apply to all large
and small entities......that offer supplies and services to the Govemnment in negotiated acquisitions. | recommend
that this provision be amended to include Government agencies bidding on contracts. An example would be the
Dept. of Agriculture bidding on the FAA ICEMAN program.

15.201 (f) | believe the intent is great, but | would encourage equal access to Govemment employees to
discuss the specific requirements. This section would allow the Government to post something on the
Intemmet to meet the FAR requirement while other vendors may have had meaningful discussion with the
Govemnment regarding their application.

15.205 (a) There should be a limitation on how much the Govemment could charge for solicitation sets. |
would recommend a $500 maximum.

15.206 (g) This provision could result in technical leveling and | recommend that this provision be deleted.

14.404 (3) (ji) | believe that the threshold for past performance starting in 19989 is low. | belleve this will
cause an administrative burden on the Government and we will end up with poor information regarding
contractor performance. | would recommend raising the level to $500K.

15.406 (4) | am concemned about the scenario where a vendor is eliminated from the competitive range and
is debriefed only to find a flaw in the initial evaluation of their proposal. What recourse is available to a
vendor at that point? | recommend a provision for reconsideration if there was an error discovered during
the debriefing. This would also efiminate a potential protest.

Cost Elements Page 59 (a) Cost analysis for all subcontractors will be reviewed by the Prime. Cost and
pricing data are very sensitive and the subcontractors would not want to disclose this type of information to
a prime. | would recommend that the subs be able to provide sensitive cost and pricing data directly to the
Government. It is likely that the prime we are bidding with today will be our competitor on another
procurement tomorrow.

Thank you for the opportunity to provide input to the FAR rewrite, and if you have any questions regarding my
comments, please feel free to contact me personally at (703) 442-9100.

Very truly yours,

?ﬁ%,.\ "

18
7o}
0
~
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SEQUENT COMPUTER SYSTEMS, INC. - 1430 SPRING HILL ROAD, SUITE 400 * McLEAN. VA 22102-3021
z « PHONE: (703) 442-9100 - FAX: (703) 428-2180



Reply 4 Aun of:

Nationa! Aeronautics and
Space Administration

Ames Research Center
Moffett Field, CA 94035-1000

JL 10 Iss7

JA:241-1

General Services Administration
FAR Secretariat

1800 F Street NW, Room 4035
Washington, D. C. 20405

SUBJECT: Case Number 95-029, Part 15 Rewrite; Impact of Electronic Processes for
Commercial Iltems on Srnall Businesses ,

We are pleased to provide information for your use during the FAR 135 revision process.
Regarding the use of the electronic combined synopsis/solicitation for purchase of commercial
items, we have had very good experiences using this innovative procurement technique. An
important issue is the impact on small busipess. Two metrics support our conclusion that it
has not impacted small or small, disadvantaged businesses adversely.

1) Small business (SB) awards; percentage of total obligations:

FY96 (12 months)--FY97 (eight months)
Percentage of dollars to small businesses has grown from 20.1% to 20.6%.
Percentage of dollars to large businesses has declined from 55.56% to 53.1%.

2) Small disadvantaged business (SDB) awards; percentage of total obligations

FY96 (8 months, October through May)--FY97 (8 months, October through May )--
Percentage of dollars to small disadvantaged businesses has grown from 17% to 19% .

Note: The SDB data includes grants and subcontract dollars that are not included in the report
on SB above. Therefore, the two percentages are not dircctly comparable.

Ovr Small Disadvantaged Business Utilization Specialist specifically mentions electronic = __
commercc and the Internet in his conversations with small and small, disadvantaged
businesses. The firms appear to be receptive to the information. He has heard no complaints.
Also, he has ongoing discussions with our Small Business Administration (SBA) Procurement
Center Representative (PCR) and has received no negative feedback regarding NASA Ames
Research Center’s use of clectronic processes (including the Intemnet). '

We belicve the new techniques have helped us significantly, with no adverse affect on the small
business community.

Charles W. Duff, II

Procurement Officer ‘

ce: | JUL 1 4 1997
HC/ Frances Sullivan .

P

- vew



® 428% wasas e

I

1Tk " | -
' | JIL -9 1887
U.S. AGENCY TOR '

INTERNATIONAL
DEVELOPMENT

General Services Administration
FAR Secretariat (VRS)

1800 F Street, NW

Room 4035

Wzshington, DC 20405

Attention: Mr. Ralph DeStefano

Reference: FAR Case 95-029, FAR: Part 15 Rewrite:
Contracting by Negotiation; Competition Range
Determination; Group A

Dear Mr. DeStefano:

In response to the Proposed Rule with request for comments
published in the Federal Register on May 14, 1997 (62 FR 26639),
the U.S. Agency for International Development (USAID) submits the
following comments. '

Regarding FAR 15.208 Submission, modification, revision, and
withdrawal of proposals, we have some questions and serious
concerrns about the proposed language, particularly paragraph (c),
in which are found the circumstances when a "late" proposal may
be accepted by the contracting officer. The contracting staff of
USAID was surveyed for input on the proposed language, and while
several of our contracting officers support the propesed language
and the flexibility it would give them to use their professional
discretion to decide when to accept late proposals, many more (a
ratio of two to one) expressed concern about the lack of clearly
defined criteria for doing so and the probable consequences, and
even- what exactly some of the proposed language means. -~

Proposed 15.208(c) (1) states that late proposals,
modifications, and final revisions may be accepted by the
contracting officer provided the contracting officer extends the
due date for all offerors. We don’'t see the point of this
paragraph, since in most cases, other offers will have already
arrived on time, and extending the due date after the fact for
these on-time offers is meaningless and could even be a red flag
to those who met the deadline, since an after-the-fact extension
would appear to be made to accommodate a "late proposal®. If the
point. of this language is to allow the contracting officer to
extend the due date to accommodate a prospective offeror who
gives prior notice that they need an extension, then such wording

z 320 TweNTv-Fire S(REET, N.W., WasiuncTon, D.C. 20523
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is unnecessary because the contracting officer already has
authority to extend the closing date or time prior to receipt of
proposals (proposed section 15.206).

We have no problem with the proposed language for paragraph
15.208(c) (2) . :

Proposed 15.208(c) (3) generated the most concerns among our
staff. The existing FAR language provides a level playlng fiela
in which all offerors are treated fairly; the deadline is clear
and those offerors who meet it move on to the next stage of the
evaluation process. Offerors are assured that their competition
has the same amount of time to prepare their offers, and late
proposals will be accepted cnly if the strict circumstances in
FAR 52.215-10 exist. The current system doces not tempt offers to.
try to manipulate the system because these circumstances axe
completely outside their control. Several of our contracting
officers questioned why a system that has basically been working
successfully needs to be "fixed".

By allowing the kind of discretion we read in this paragraph
of the proposed rxule, the real sense of a "deadline" is gone and
offerors and even technical staff within the Agency {(who favor a
particular firm for some reason) may try to influence the
contracting officer’s decision to accept or reject a "late"
proposal. Even if such attempts are not made and the proposal is
late because "the circumstances causing the late submission were
beyond the immediate control of the offeror", the analysis and
additional file documentation that appears to be required to
support using proposed 15.208(c) (3) is not, in our opinien,
streamlining the process.

Tied in with the additional file documentation indicated
(either to extend a due date superfluocusly or to document the
file as to why a late proposal was accepted or not), the primary
concern expressed by our contracting officers was that their
judgment would be questioned, justifiably or not, and that not -~
having a clear, unambiguous standard for accepting late proposals
will cpen the door for protests against the Contracting Officer’s
discretion, regardless of the soundness of his/her judgment in
making the decision. Even if no protest is filed, the
Contracting Officer can expect to have to provide additional
written communications to any other offerors who ask for an
explanation of why a "late" offer is being accepted for
consideration. :
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If this section of the proposed rule is finalized
substantially as proposed, we recommend that, if pessible, some
protection against frivolous protests be included, too. Protest
case law typically supports the contracting officer’s decision in
cases where his or her judgment is the basis for the protest, so
we believe that our contracting staff will prevail against most
potential protests resulting from this change in the treatment of
late proposals. However, we believe the proposed language will
put an unnecessary and onerous burden on the contracting officer
to justify the decision to accept or reject a late proposal and
reguest that some regulatory protection to discourage protests
for this reason be enacted.

Thank you for offering us the opportunity to comment on this
important rewrite effort. If you have any questions about this
letter, please feel free to contact me or our Procurement Pollcy
office (specifically, Ms. Diane Howard, M/OP/P, at
dhowardeusaid.gov) at 703-875-1533.

Sincerely,

ﬂp//Sames D. Murp ;
ive

Acting Procurement Execut

s
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FROM:  Department of Defense Education Activity (DoDEA) %

Procurcment Division
4040 North Fairfax Drive
Arlington, Va. 22203-1634

TO: General Services Administration
FAR Secretariat (VRS)
1800 F Streets, NW, Room 4035
Washington, DC 20405

SUBJECT: FAR Part 15 Rewritc, FAR Case 95-029

~1. The following comments are offercd on the proposed FAR Part 15 Rewrite, combined -

Pbases I and II. As requested, comments have been separated into two distinet groups.
a. Group A - Subparts 15.00, 15.1, 15.2, 15.3, 15.4,and 15.6

(1) 15.001 Definitions. Suggest that the definition of “clarifications” be included
in this group, since it relates to the other terms defined here.

(2) 15.001 Definitions. 1t would be simpler and less confusing to have one term
used for changes made to proposals both before and after the closing date. *“Proposal
revision” would be a suitable term to usc for any changes made to proposals at any time.

(3) 15.103 Oral Presentations. The guidance on oral presentations is very good.
It covers the subjcct well and will be useful to anyonc considering the use of oral
presentations.

(4) 15.201 Presolicitation exchanges with industry. The problem of
unauthorized obligations has not disappeared. While we agree that open exchange
between industry and government is a good thing, language cautioning unwarranted
personnel to avoid such actions should be included in this arca. In addition, it should be
noted that it is not unusual for personne! unfamiliar with statutory and regulatory
requircments to be unfairly influenced toward a parlicular product or company.

(5) 15.206(f) Amending the solicitation.

The guidance on cancellstion of solicitations “at any stage™ is welcome. Lack of
such specific wording has caused problemms in the past.

(6) 15.401 Definitions.

The distinction between “deficiency™ and “weakness™ is not well made and could
cause confusion. Suggest deleting the term “weakness”. It appears to be subjective, and
thercfore not very useful.

oiw
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b. GROUP B - Subpart 15.5
| (1) 15.504.2(b)(ii) Reporting field pricing information.

This passage states that “the completed ficld pricing assistance results need not
reconcile the audit reccommendations and technical recommendations.” In other words,
the two need no longer be combined into one document. The concern raised by this
change is that with the recent downsizing and increased emphasis on “cradle to grave” -
contracting which has resulted in a decrease in the number of trained cost and price
. analysts, procurement offices may lack personnel with the expertise to reconcile these
two opinions. For this reason, the two documents should be combined and reconciled
before they are sent to the procurement office.

(2) 15.504-4(c)(3) Profit - contracting officer responsibilitics.
The mcaning of this pafagraph is difficult to comprebend. It appears to say that

facilities capital cost of meney is not included in the basc to which profit is applied. If
$0, it would help to simplify the language and say so.

In addition, no mention is made as to the allowability of applying profit to general

and administrative costs (G&A). It would be helpful to have this issue addressed
specifieally.

. ‘ ’ YOTAL P.©3
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—— Federal BEar Association

July 11, 1997
VIAFACSIMILE & U.S, MAIL
FAR Secretariat (VRS)
General Services Administration
1800 F Street, NW
Attn: Ms. Melissa Rider
Room 4035

Washington, DC 20405

Re: Comments Concerning Proposed Rewrite of FAR Part 1S
FAR Case 95029

Dear Ms. Rider:

On bebhalf of the Government Contracts Section of the Federal Bar Association
("FBA")¥, we respectfully submit these comments concerning the proposed rewrite of FAR
Part 15, as published in the Federal Register on May 14, 1997.

We have three basic comments concerning the latest version of the proposed rewrite
of FAR Part 15. First, we commend the FAR Council for its thoughrful and diligent efforts
to address in the May 14 version of the proposed rewrite the various comments provided in
response to the earlier versions of the proposed rewrite (including comments provided by our
own organization in October and November, 1996). We were particularly pleased to see in
the May 14 version of the proposed rule (1) the elimination of the proposed provision
authorizing the contracting officer to limit in advance the number of offerors in the
competitive range, (2) sigrificant changes to the scope of discussions (now addressed in
15.406(d)X(3)), and (3) the adoption of a common cut-off date and time for the submission of
fipal proposal revisions. The revised version of FAR Part 15 appears to address all of the

¥ The Federal Bar Association is an association of aftorneys who practi¢s in various areas of law relating to the
Federal Government. The Government Contracts Sectioh of the Fedaral Bar Association, which consists of
antormeys involved in the practice of Federal procurement law, is authorized by the Copstinrmiop of the Federal
Bar Association to submit public comments oa pending legislation, regulations, and procedures relatiog o
Federal proarement. The views expressed in these comments reflect the position of the FBA's Government
Contracts Sectian. They have not been considered or ratified by the Federal Bar Assccixtion as a whole or by
any Federal agency or uther organization with which Sextion members are associared.

CJu b A 1997
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primary concerns that we exptessed in response to earlier proposéd versiops of the rewrite,
and we believe the revised version of FAR Part 1S is a substantially improved document
whose adoption — subject to a few minor points noted below — we support.

Based on our review of the revised version of FAR Part 15, we have identified two
areas of lingering concern. Our first comment concerns the revised proposed rule governing
late proposals as now set forth in[FAR 15.208(c). The earlier version of this proposed rule
(at FAR 15.207(b)) adopted a "best interests” of the government standard, while the revision
now articulates three circumstances when the contracting officer can accept a late proposal:
(1) shen the due dare is extended for all offerors, (2) when the lateness was caused by the
action or mactions of the Government, or (3) when the lateness was caused by circumstapces
"beyond the immediate control of the offeror.” While the revised rule is much-improved over
the earlier version, we ternam concerned that the second and third standards for the
acceptance of late proposals are anduly vague and will be difficult for the contracting officer
to apply without giving rise to claims of preferential treatment from those offerors that
submitted timely proposals. Rather than benefiting the government, we fear that the primary
beneficiaries of this new rule will be those offerors who, while perhaps less vigilant and ,
diligent than the competition, will aggressively pursue contracting officers to accept their late
proposals based on "girmed up” excuses — whose validity contracting officers will now have
to take time to consider and decide upon. Becanse of this lingering concern, we continue to
favor the "bright line" rule for late proposals set forth in current FAR 15.407 and FAR
52215-10. While these current standards are much more strict with respect to the acceptance
of late proposals, we remain unconvinced of the need for a sigpificant change in this area of
the regulations and believe that the government’s interests, with relatively few exceptions, are
furthered — not hindered ~ by the current "bright line" standards for the acceptance of late
proposa]s.

Our second area of comment concerns the proposed rule gov::ming the preaward .
debriefing of offerors, as set forth at FAR 15.60S. In particular,/we are concerned about the
practical impact of proposed FAR 15.605(a)(2), which permits #n offeror excluded from the
competitive range to delay jts debriefing until after contract award but puts the offeror on
notce that, notwithstanding the debriefing delay, its "bid protest clock” at the GAO is

Based on our experience, we believe there are procurements wh&e an offeror and
contracting officer have 2 mutual interest in delaying a debriefing of the decision to exclude

‘an offeror from the competitive range until after the contract award bas been made. Sucha

delay, for example, may represent a distraction and drain on resources that the contracting
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officer is pleased to defer until after award, while the contractor may prefer 2 delay until the
idertity of the winning offeror (which might have a recognized technical advantage or unique
solution) is known. We believe the rule should permit — not discourage — such a mutually
agreeable delay without foreing the band of the contractor to file 2 GAO protest which, after
an informative post-award debriefing, might never be filed at all We emphasize in this
context that the delay must be acceptable to both the contracting officer and the offeror; in
those circumstances where the contracting officer desires to proceed expeditiously with a
preaward debriefing, the offeror should not be permitted to delay thas debriefing until after
award without the contracting officer’s consent. In its current form, however, a mutuslly
acceptable debriefing delay cannot be accommodated without triggering the offeror's GAO
protest clock. We think this is unfortunate, as it may actmally work to encourage the filing of
GADO protests challenging an offeror’s exclusion from the competitive range which might
otherwise be avoided. While we understand that this is an area in shich the GAO's rules and
jwisprudence must be considered (and, indeed, we understand the GAQ has filed comments
on this proposed rule), we believe both the government and contracting community would
benefit from a rule allowing mutually agreed upon delays to preaward debriefings without
triggering the offeror’s GAO protest clock. :

L * *

In closing, we again express our appreciation to FAR Council for its consideration of
the public comments submitted to date and for the numerous areas in which the Jatest
proposed rewrite of FAR Part 15 reflects those comments, We welcome this final -
opportunity to submit comments on the proposed rewrite of FAR Part 15, and look forward
1o the issuance of a final version of FAR Part 1S later this year. '

_ Sincerely, | /'
| M /3

Alex D. Tomaszczuk
Chair, FBA Government Contracts Secuon

IResd| / poCENE)
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DEPARTMENT OF THE NAVY /‘
OFFICE OF THE ASSISTANT SECRETARY / / ) / *e
RESEARCH, DEVELOPMENT AND ACQUISITIGN

1000 NAVY PENTAGON
WASHINGTON DC 20380-1000

General Services Administration
I-‘AR Secretariat (VRS) JL 1o m.
18 th ¢ F Streets, NW, Room 4037

Washington, DC 20405

FAR Case 95-029
Gentlemgn/Ladies:

We appreciate this opportunity to provide comments regarding
FAR Caee 95-029, Part 15 Rewrite, Phase I (Revised) and Phase II.
The revisjons to Phase I alleviate a nunber of the concerns
expressed by the Navy in our response to the prior version of
Part 15, Phase I, publxshed September 12, 19%6. It remains our
opinion that, even as reviced, the late proposal language under
"Submission, modification, revision, and withdrawal of
proposals," at FAR 15.208, and the pre-competitive range
language under "Communications with offerors," at FAR 15.40s,
vill generate an unnecessary degree of litigation and
administrative appeals which will likely interfere with the
efficient and effective functioning of the procurement system.

Additionally, we have identified some contract policy issues
which we believe should be further refined. Principal among thenm
are the ability eof an offeror to propose an alternate structure
te the Government designated Contract Line Item Numbers (CLINs)
at FAR 15.203(a), the introduction of federal regulatory language
with respect to release of cost information during the proposal
evaluation phase at FAR 15.405(a)(4), and the language concerning
Proposal revisions at 15.407.

The Navy has no significant concerns vith respect to Phase
II. We do offer for consideration a number of editorial comments
regarding both Phase I and Phase 1I.

' our concerns and comments are addressed in detail in
Attachment (1). Applicable changes to the FAR rewrite language
at FAR 15.208, 15.406, and 15.407 are offered for consideration
in Attachment (2). The comments provided in Attachment (3) are
issues of lesser importance or editorial in nature. Each .
attachment separately delineates our comments into the Group A
and Group B categories as requested.

' L A3 (et

Elliott B. Branch

Executive Director

Acquisition and Business
Management

Attachments (3)'
JUL T4 997
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5.203(a) (2) (i) (ii) ~ Recommend reference to offerors being
authorized to propose alternative CLIN structure be deleted.
While this might be desirable with respect to performance
specifications it should be recognzzed that it could complicate
the evaluation, and add time consuming alteratiens and reviews of
the final contract and funding documentation. This is especially
true vhen, as is common in DoD, multiple funding citations are
applicable. Since agencies already have the authority to permit
offerors to propose alternate CLINs when appropriate te a
partxcular procurement action the addition of specific language
to this effect iz not considered necessary.

GROUP A -

FAR 15.208 Submission, modificatien, revision, and thdraw
proposals.

FAR 15.208(c) (2), and the clause at 52.215-1(c), Permits the
Government to accept late proposals based on a written
determination by the contracting officer that the lateness was
caused by actions, or inaction, of the Government. This language
does not address the type of "action or inaction", such as
failure of the Government to follow established procedures for
handling of proposals, which could constitute an excusable delay.

FAR _15.208(c) (3) permits Government acceptance of a late proposal
when in the judgment of the contracting officer the lateness was

‘"beyond the immediate control of the offeror". Again, this

language does not previde guidance relative to what could be
considered as an excusable delay.

In order to ensure fairness in the process there should be some
standard for deciding under what circumstances a late propesal
may be accepted. For example, the offeror night need to
demonstrate that it made a reasonable attempt to submit on time
and that it was late as a result of some excusable delay factor.
Beyond this, the contracting officer might have to determine that
there is no evidence that the offeror knew of, or was influenced
by, any of the previously submitted proposals and that there is
no reason to believe that the lateness provided the offeror vith
a competitive advantage. Additiocnally, it might be appropriate
to indicate a relatively short time limit on when a late - :
subnission could be accepted after the established date and time.

15.405(4) - The release of cost informatien to the evaluation
team is an agency decision which will vary in accordance with the
circumstances of each procurement. This has been recognized in
prior regulatory coverage by the convention of not including
coverage of this topie. Introduction of coverage in the Part 15
rewrite is not necessary and may send an inappropriate message
that release of cost information to technical evaluators is
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encouraged, We recommend this language be deleted and that Part
15 continue to be silent regarding this issue.

5.406 — Comm ation with or

FAR 15.406(a) - Commu ong_and award thout discussjons. We
share the concern expressed by the speaker from the General
Accounting Office at the Defense Procurement Conference that the
proposed language appears to go beyond that which is statutorily
permitted. In order to accomplish the desired objectlve of
expanding the boundaries for communications in a situation where
avard without discussions is considered feasible, while at the
same time avoiding violation of established statutory
prehibitions, it is recommended that the proposed language be
clarified to make a distinction between issues that reach to the

f evaluation criteria and issues which do not reach evaluation
factors, such as business and administrative issues. We
recognize that this would eliminate any communication concerning
an offeror's past performance which has been designated to be a
mandatory evaluation factor. While we agree that it would be
desirable to eliminate any potential controversy concerning an
offerors past performance as early as possible in the selection
process it is difficult to envision the topic of past perfarmance
not leading to a dialog which goes past what has historically
been permitted. Communicatiens with offerors in those instances
where award is to be made without discussions should, therefore,
be limited only to the clarification of business and
administrative issues.

FAR_15.406 (b) - Communications before establishment of the
competitive range. Historiecally, GAO and the Courts have

permitted minor clarificatiocns before a determination of the
competitive range, at which point 10 U.S.C, 2305 required
discussions with all offerors in that range. The attempt teo
expand communications to include interaction with the offeror
regarding perceived deficiencies, which are defined (FAR 15.401)
as a material flav to meet a government regquirement, or a
combination of significant weaknesses that increases the risk of
1;' unsuccessful performance toe an unacceptable level, is too
transparently "discussions" without a determination of the
competitive range. The Navy recognizes that the General
Accounting Office did not take issue with the inclusion of
“perce;ved deficiencies" as an area of pre-competitive range
communications in its comments on the Septemhe: 12, 1936, versien
of the Part 15 rewrite. Nevertheless, it remains the opinion of
the Navy that it would be a mistake to open up the communications
process at this juncture of the selection process to include
addressing percezved proposal deficiencies. To do so invites
litigation which could well be decided against the Government.
1t is recommended that the current language be rephrased to avoid
this potential legal concern.
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15.406(d) = Communications with offerors tablishment o

the competitive rapge.
) '15.406(d) (2) - The objective should be phrased in a manner which

~ ties together the evaluation and selection steps of the process.
Zb_The following editorial changes are offered for consideratioen:

The primary objective of discussions is to maximize the
Government's ability to ebtaim Pest—value select the offer which
represents the best value, based on the Goverament's stated
requirement and the evaluation criteria set forth in the
solicitation., '

15.406(d) (3) = Under the first paragraph the words "in the
opinion of the contracting officer” are unnecessary and should be
deleted. All words after "In discussing other aspects of the
propesal . . ." should also be deleted because they are
: unnecessary and potentially confusing. The concept embodied in
'/Tthe language implies a change in the Government's requirement
after some offers have been eliminated.

15.407, EgoggsallreviSLong - Recommend the language relative to

"whether or not all material aspects of the proposal have been
discussed or the offeror has been afforded an cpportunity to
submit a proposal revision" be deleted. This language goes to
the principle of "meaningful" discussions. While recognizing
that the term "meaningful® has been the subject of much dispute

%% .in the past, it is doubtful that the principle will be abandoned
in spite of the revised language. It is further recommended that
the language be revised to more clearly demonstrate the process
cf multiple changes to the offer until such time as the offer is
eliminated, or discussions are declared over by issuance of a
regquest for "final" offer, which replaces the concept of "best
and final" offers. : :

GROUP ; - None
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The following revisions to the Part 15 rewrite, which reflect the
concerns expressed in Attachment (1), are offered for
consideration:

ATTACHEMENT (2)

15.208(¢) =~ late proposals, modlfxcatlons. and final revxslcns
may be.accepted by the contracting officer provided -

(1) The contracting officer extends ths due date for all
offerors; or

(2) The contracting officer, determimes—im—writingen—+the
thectieons—onthe—bazis—of-ereviev—ocf-the—cizreumstances; after
thorough raview of the circumstances wbich caused an offer to de
received after the designated closing time, determines in wvriting
that the lateness was caused by failure of the Governmant to
establish or te follov adequate receipt anad recording procedures;
or

R s AR S S ’E’“ e e Sfforer

-

immedia%e—eeaereb<ﬂF4anreéferer— The conttactxng orrieet finds
that the lateness was beyond the control of the offercxr or the

offeror®'s delivery agent (either employee or common carrier) on
the dasis of factual information submitted by the offeror which
demcngtrates (1) the proposal, modification or revisien was
delivered into the possession of the offeror’s delivery agent in
adequate time to be delivered by the designated cleosing time, (2)
mitigating circumstances beyond the coatrel of the offerer or the
delivery agent (e.g., transportaticn delay caused by an accident,
a flight cancellation, or an analogeus circumstance) prevented
timely delivery, and (3) actual delivery vas conmpletad as rapidly
as reasonably possible given the extenuating circumstances and,
furthexr, the contracting officer determines in writing there is a
reasonadble basis to believe the proposal or change wvas preparsd
prior to the time specified for receipt, and that acoceptance of
the late proposal vould not previde & coempetitive advantage to
the cfferor.

Far 15.406 Communications with offerors.

15.406({a) - (a)Communications and award without discussiens. (1)
1f averd—wilili—be-mede without—digscussienm—the evaluation results
indicate awvard without conducting discuasions is feasible,
communications with offerors may be used to resolve minor or
clerical errors or to clarify buainess and administrative aspects
of the proposal that are not subject to the avaluation eriteria.

15.406(b) -~ Communications with offerors befcre establishment of

the competxtlve range.
: (1) ¥ey—Pbe—held When the

evaluation results indjcate that the Government' ability to
estadlish a competitive range would be enhanced by limited
communications with those offerors whose exclusion from, or
inclusion in, the competitive rahge is uncertain, e}
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communicnt;ens may be conducted ro—enhance-Covernment

B Ghe—prepeee}*—er vith such offerors to;faCilxtate the )
Government's evaluatienprocess—ability to reasonably interpret
€he—understending—of their proposals. —Sueh-comhunicetions—may—be
considered—inraeting—preposaior

(32)
Issues vhich may be addressed to determine
vhether a proposal should be placed in the competitive range
include:
(i) Ambiguities in the proposal or other concerns
(e.g., pereeived-defieieneies; weaknesses, errors,
omissions, or mistakes (see 14.407));
(ii) Information relating to relevant past performance.
(3) Sheii—eddress—When applicable, adverse past performance
infermation on which the offeror has not previously had an
opportunity tec comment shall be addressed.
(4) Such communicatiens shall not be used to cure prcposal
deficiencies or material omissions, materially alter the
technical or cost elenments of the propasals—andjfer—etherwise
revise—the—preposel nor shall—nQE—prevéde an oppertunity for the
bub—mey—addreas

offeror to revise its proposal be provided .

15.406(d) - Communications with offerors after establishment of
the competitive range. (1) Such communications are discussions,
tailored te each offeror's propesal, and shall be conducted by
the contracting ocfficer with each offeror within the competitive

range.

reqetreaene—and—*snr«Eua%aaGieﬂ9—Eeeéere—eet—fer%h—tﬂ—ehe
soticitatienr The objective of discussiens is to maximize the
Governmeat®s ability to select the offer which represeats the
best value, based on the Government's stated regquirement and the
evaluation criteria set forth in the solicitation.

4+3}+-The scope and extent of discussions are a matter of
contracting officer judgment. The contracting officer shall,
subject to paragraph (e) of this section and 15.407(a), indicate
to, or discuss with, each offeror still being considered for
‘award, significant weaknesses, deficiencies, and other aspects of
its: proposal (such as cost, price, performance, and terms and

cond;tlons) that eea&d—tn—the—ep&ﬂten—eE—%he—een%eae%&ng~ef§teer

i are susceptible to naterial enhancement in
the areas subject to tha evaluation criteria set forth in the

salicitation. E?e—ee??e—anﬁqaﬂﬁﬂﬁrﬁi—é&ﬂguesien—are—a—met%e?—ef
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. 15.407 (a) - A8 & result of discussions, the contraocting officer
- may request offerors retaimed in the competitive range to submit
one or more revisions to their proposal umntil such time as the
efferor has been eliminated from further consideration for award.

(b) T&,—after—discussions—heve-—Pbegun ¥When an offeror in the
competitive range is no longer considered to be among the most
highly rated offerors being considered for award that offeror may
be elxmlnated frcm the competltive range. whether—eor—pot—eild

revée%en-+see—isf+eé+d+f If an offeror's proposal is ellmlnated
er—othervise—removed from the competitive range, ne further
revisions to that offeror's proposal shall be accepted or

conszdered.

At the conc1u51on of dlSCUSSanS . o
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15.001- The Webster definition of negotiation is "conferring,
discussing, or bargaining to reach agreement." The emphasis on
the “bargaining' aspect (which has heretofore been avoided in the
FAR) detracts from the preeminent emphasle of “discussing' which

57, is the culmination ¢f the negotiation process under competitive
negotiation procedures. Recommend that the definition be revised
to place the emphasis on discussions as described in 15.406.

GROUP A -

15.101-1(3) - Recommend the following editorial change: This
process permits tradeoffe among cost or price and non-cost
factors and allows the Government to accept other than the lowest
priced propesal. he-perceived—bencfibto—of—the Belection of a

lb higher-priced proposal shall merit the additional cost, and the
perceived benefits and rationale for tradeocffs must be documented
in the file in accordance with 15.408.

15.306-1(a) (2) - Revise to read as follows: Shewld—heve-reen
eubmitted Is suitable for submissien in response to an existing
/’..agency reguirement (see 15.302).

15.405(a) (1) - Amend fourth sentence by adding ". . . offeror's
LZ» ability to perform the contract at the ¢ffered price."

15. 405(5]( 2) (1idi) - Amend to make a single sentence which ends
"eritical aspects of the requirement when such information may be
E; relevant teo the 1nstant acquisition."”

GROUP B

15.504(2) (d) - Revise the first sentence to read: ". . . ,shall
-4) notify the contracting officer immediately if the contractoer data
/ (f provided . . ."

504-3(c) (5) - Change as follows: "If there is more than one
_ prospective subcontractor for any given work, the contractor need
/f; only submit to the Govermment cost or pricing data for the
prospective subcontractor most likely to receive avard te—the
Government

'és 15.507~4{b) ~ Insert "A" in front of Program should-cost . . .
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INSPECTOR GENERAL
DEPARTMENT OF DEFENSE

400 ARMY NAVY DRIVE ~ 2 . 3
ARLINGTON. VIRGINIA 22202 j P ‘

July 14, 1997

Ms. Melissa Rider
Federal Acquisition

Regulation Secretariat (VRS)
General Services Administration
1800 F Street, Room 4035
Washington, D.C. 20405

Dear Ms. Rider:

We have reviewed FAR Case 95-029, Part 15 Rewrite:
Contracting by Negotiation; Competitive Range Determinations and
agree with the proposed changes to FAR Parts 15.0, 15.1, 15.3,
and conforming revisions to Subparts 1.102-2, 4.1001, 6.101,
7.105, 14.201-6, 14.404-1, 16.306, 42.1502, 42.1701, 43.301, and
Parts 52 and S3. We offer the enclosed comments on other

' sections.

As requested, we have divided comments into Group A - those
comments that relate to Subparts 15.00 through 15.4 and 15.6 and
conforming revisions to Parts 1, S5, 6, 36, 52, and 53 - and Group
B - those comments that relate to Subpart 15.5 and conforming

revisions to Parts 4, 7, 11, 16, 42, 43, and 52.

We appreciate the opportunity to review the case. Please
contact Mr. Terrence J. Letko at (703) 604- 8755 if you have any

questions.
Sincerely.
Russell A. Rau
Assistant Inspector General
Policy and Oversight
Enclosure OP FORM 90 (7-30)
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COMMENTS ON FAR CASE 95-02:

Part 15 Rewrite: Contractin Negotiations:
‘ Competitive Range Determinations

Group A. Revisions

We have commented on the issues in the order in which they
are presented for Group A. Suggested deletions are lined through
and proposed replacement text underlined.

1. FAR 2.101, Definition of Best Value. The proposed definition
should be changed as follows: "Best value means the outcome of

an acquisition that, in the Government's estimation, provides the
greatest overall benefit ip—x=esperse—te—the reguirement based on

all evaluation factors and significant subfactors, including
price, set forth in the solicitation (see Subpart 15.1)."

Rationale: The suggested change recognizes that best value is
based on an evaluation of the proposal against various evaluation
factors, as discussed in FAR Part 15. The General Accounting
Office (GAO), when reviewing protests involving best value
procurements, will determine whether the procuring agency
justified the source selection in accordance .with the stated
evaluation factors, and any deviation from the evaluation factors
will likely result in the protests being sustained.

2. FAR 11.801, Preaward Testing. The propcsed wording should be
changed as follows: "Preaward testing or product demonstration,
when required by the solicitation, meed-met should be conducted
in accordance with a formal test plan that 1dent1f1gs performance

requirements for outputs or service levels and describes the

tests to be used to verify or validate performance capabiliti
The results of such tests mey will be used to rate the proposal,
to determine technical acceptabllzty, or otherwzse to evaluate
the proposal."

Rationale: We believe that a test plan is desirable because, in
best value procurements, procuring activities will be required to
make cost/technical tradeoffs in deciding between competing
proposals. A test plan would alsoc provide a supportable basis
for determining which product is technically superior.

3. PAR 15.205, Issuing Solicitations. We are recommending the
following provisions be added in a new paragraph:

dkdkkd

(c) Solicitations containing classified information shall be
issued only under the following circumstances:

(1) The contracting officer has determin that the

classified information is necessary for potential offerors to
develop offers.
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(2) The solicitation is properly marked as a classified
document and references specific agency requlations that provide

: guidance on the procedures to be followed in the handlin
.dissemination, and disposition of the classified information.

(3) Recipients have the necessary security clearances and
facilities to receive and safegquardi the classified

information."

Rationale: .The proposed wording is a rewrite of the current FAR
15.408 and excludes any guidance on the issuance of solicitations
containing classified information. FAR 15.205 should include
guidance that is more specific to contracting officer
responsibilities than the current guidance in FAR 15.408(b),
which merely states that solicitations invelving classified
information shall be handled as prescribed by agency regulations.

4. FAR 15.206, Amending the Solicitation. The'proposed wording
in paragraph (g) should be changed to read as follows: "If the

proposal considered to be mest—advantageeus— of best value to the
Government (determined according to the established evaluatien
criteria) involves a departure from the stated requirements, the
contracting officer shall amend the solicitation, provided, that.
this can be done without revealing to the other cfferors the
alternate solution proposed or any other information that is
entitled to protection “see—35-268+{k) (see 15.207(b) and
35-—4874a)> 15.406(e)) ."

Rationale: The suggested change to best value is for

consistency. "Best value" is used instead of "most advantageous"
throughout the subpart. The suggested reference changes refer to
more appropriate FAR references.

S. FAR 15.60S5, Preaward debriefing of offerors. Part of the
proposed language in paragraph (a) (2) related to delayed preaward

briefings should be re-phrased to conform with the Code of
Federal Regulations being implemented. We are striking through
proposed language requiring further clarification and conformity
as follows "However—if—eanofferer regquests—ea—delayed briefing

Rationale: The Code of Federal Regulations provides in 4 CFR
21.2(a) (2): “"Protests other than those covered by Paragraph [4
CFR] (a)(1). . . shall be filed not later than 10 days after the
basis of protest is known or should have been known (whichever is
earlier), with the exception of protests challenging a
procurement conducted on the basis of competitive proposals under
which a debriefing is requested, and, when requested, 1is
required. In such cases, with respect to any protest basis which
is known or should have been known either before or as a result
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of the debriefing, the initial protest shall not be filed before

the debriefing data offered to th rotestor, but shall be filed

not later than 10 days after the date on which the debriefing is

held." (Underlining added for emphasis.) The poposed FAR 15.605
language appears to conflict with the 4 CFR protest dates and the
time allotted for £iling a protest.

6. FAR 15.606, Postaward debriefing of offerors. The proposed
paragraph (a) (4) (ii) should be clarified and re-examined to
comply with 4 CFR 21.2(a) (2) for reasons provided in Comment €,
above. '

7. FAR 36.520, Contracting by negotiation. For consistency, we
recommend the proposed wording be changed as follows: ". . . the

provision at 52.236-28, Preparation of 8ffers Proposals-
Construction, when contracting by negotiation."
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COMMENTS ON_FAR CASE 95-029 :

Part 15 Rewrite: Contracting by. Negotiations:
Competitive Range Determinations

Group B. Revisions

We have commented on the issues in the order in which they
are presented for Group B. Suggested deletions are lined through
and proposed replacement text underlined.

1. PAR 15.503-3(c Limitations related to commercial items. We
recommend Paragraph (c) (1) be revised to state: "Requests for
sales data relating to commercial items shall be limited to data

for the same or similar items actually sold commercially and to
the government during a relevant time period. The contracting
officer shall determine the relevant time periecd based on the
volume of previous commercial and government sales."

Rationale: The proposed regulation on information that can be
requested for commercial items is unclear. It provides no.
examples or explanation of "similar" items or the "relevant time
period" that can be used to evaluate sources for requesting
information to determine price reasonableness.

The Federal Acquisition Streamlining Act (FASA) directed the
use of commercial processes but also required the contractor to
show that it sold the item in substantial quantities to the
general public, without regard to the quantity of items that may
be sold to the Federal Government. The Federal Acquisition
Reform Act (FARA) provides a commercial item exception to the
requirement for certified cost or pricing data without requiring
that the item be sold in substantial quantities or to the general
public. As a result, many items previously only sold to the
military may meet the new definition of commercial item though
under FASA they did not. When commercial items previously not
treated as such are new and unique or high-dollar, the Government
may need to perform historical pricing analysis using all sources
because commercial sales information related to one contractor is
insufficient or not available. :

Only competition will yield sufficient information to
evaluate price reasonableness. Unless competition and market-
based pricing to increase both price reasonableness and cost
realism probability can be obtained for previously sole-sourced
‘parts, the Government must evaluate previous military sales.
Recent OIG audits of major contractors (Boeing and Sundstrand)
have demonstrated the problems with pricing commercial items
using the new regulations. The contractors increased their
prices for aircraft spare parts by 300 to 500 percent when the
Government began procuring the parts as commercial items even
though a contractor is still sole-source.
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2. FAR 15.504-1, Proposal analysis techniques. We recommend the
following clarifications and added coverage:

a. The wording in paragraph 1(a) (4) should be revised to
state: " Cost analysis may shall be used to evaluate information
other than cost or pricing data.

Rationale: The change corresponds to wording in paragraph

1(d) (2) which provides that cost realism analysis shall be
performed on competitive cost reimbursable contracts. Because
price analysis does not cover cost elements, cost analysis must
be used to perform cost realism.

b. Paragraph (c) (2) (i) (C) provides that cost or pricing
data and evaluation of cost elements may be verified using
appropriately validated/calibrated parametric models or cost
estimating relationships (CERs). The guidance should be
strengthened to specify that the Administrative Contracting
Officer (ACO) or his representative should approve the parametric
estimating techniques and cost estimating relationships before
the contractor uses them in price prooosals Also, parametric
models should only be approved for price proposals within the
database range used to calibrate and validate the CER.

Rationale: Unless the ACO determines the reasonableness of the
CERs used, the risk of price or cost manipulation is high. .
Parametric estimating eliminates the need for traditiocnal pricing
support such as detailed work breakdown structures, cost ,
elements, hours, materials, and in some cases indirect rates. As
a result, the Government does not have valuable information that
could be used to evaluate reasonableness. Also, parametric
estimates should only be used when they make sense for the
present estimate. When parametric models are applled to values
outside the validated range, the resulting estimates are less
likely to be realistic.

c. The guidance in paragraph (d), Cost realism analysis,
should be expanded to include cost ana1y51s techniques such as:
bid comparisons; Independent Government Cost Estimates; and
1nformatlon already available in the form of forward pricing rate
agreements, audited forward pricing labor and indirect rates,
labor union agreements, or recently reviewed cost and pricing
data. Guidelines should also be provided on what methods are
appropriate in various circumstances.

Rationale: Although the proposed guidance in paragraphs 1(b),
Price analysis, and 1(c), Cost analysis, is extensive, paragraph
1(d) provides no comparable guidance for performing cost realism
analysis. The proposed guidance should also identify specific
techniques that may be used or give examples to demonstrate how
to perform cost realism analysis.
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Cost realism should be performed to identify
unrealistically low offers for cost reimbursable contracts. The
low offers usually represent contractor attempts to "buy-in-
below actual costs to win the bid with the expectation to request
" subsequent contract modifications to recover all costs. Cost
reimbursable competitive proposals should be reviewed for cost
realism to identify the most probable cost and to provide a basis
for determining the best value to the Government in the source
selection process.

d. Language in paragraph 1(f) (2) ghould be clarified as
follows: ". . . contracting officers shall require that offerors

identify in their proposals those items ef—suppiy—that—they will
nee—eeaﬁéaeeﬁre-e*—fevwhiehr%hey—w&%%—nee—eea%fibaee—etgﬁtéteaae

vatwe that will not receive applications of direct labor costs

and related burden in oxder to develog the final groduct or
contracted item, unless adequate price competition is expected."

Rationale. The term "no significant value" is vague and will not
facilitate the reaching of agreements between the Government and
contractors. The guidance needs to be more specific, especially
since the Government will rely on contractor self-governance to
identify the supply items that will not become part of the
product cost.

3. FAR 15.504-2, Information to support proposal analysis. We
recommend the following additions and clarifications:

a. Section (a), Field Pricing Assistance, should include a
requirement that the contracting officer contact the cognizant
contract administration or audit office before reguesting field
pricing assistance. Coordination is essential to identify and
request copies of information field offices may already have that
may eliminate the need for additional field pricing assistance.

Rationale: The proposed guidance provides that the contracting
officer should request field pricing assistance when the
information available at the buying command is inadequate to

" determine a fair and reasonable price. Our recommendations
support the DoD acquisition streamlining initiative for reducing
unnecessary acquisition costs and conserving audit resources.
The contracting officer should not request field pricing or audit
reports when information is already available at eithex the
buying command, the cognizant contract administrative or audit
offices to determine a fair and reascnable price. The available
information should be used to verify proposed rates, factors, and
costs and evaluate cost reascnableness. The verification of
costs can be confirmed using informal procedures instead of
comprehensive written reports. The Defense Contract Audit Agency
Contract Audit Manual provides for such procedures.

b. Section (c¢), Audit assistance for prime or subcontracts,
should include language in a new paragraph (5) to incorporate
text eliminated in the existing FAR 15.805-5(a) (1) provisions, as
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follows: "Requests for field pricing assis ce should be
tailored to ask for minimum essential information needed to
ensure a fair and reasonable price. Information of the e

described in paragraphs (a) (1) (i) through (a) (1) (vi) of this
subsection, which is often available to the contracting officer
from the Administrative Contracting Officer or from the cognizant
auditor, may be useful in determining the extent of any field
pricing support that is needed --." The referenced subparagraphs
(I) through (iv), which give examples of the types of pricing
information that may be available at the audit office, should
also be added back.

Rationale. The reinstated language gives examples of cost
information that can assist the contracting officer in _
determining whethexr enough information is already available to
determine reasonableness without requesting field pricing.

4. FAR 15.504-3, Subcontract pricing considerations. We
recommend adding language in a new paragraph (c) (2) as follows:

¥ * %

(c) (2) When the contractor or higher-tier subcontractor
will not verform the subcontract cost analvsis, the contractor or
higher-tier subcontractor shall submit or cause to be submitted
by the subcontractor(s), cost or pricing data to the Government

for subcontrxacts that are the lower of '

(i) $1,000,000 or more or _

(ii) Both more than the pertinent cost or pricing data
threshold and more than 10 percent of the prime contractor's
proposed price.

The proposed paragraphs (c¢) (2) through (c) (S) should be
renumbered (c) (3) through (¢) (6) accordingly.

Rationale: We recommend retaining the $1 million threshold in
the current FAR 15.806-2(a) for subcontracts with the
understanding that field pricing is not required unless the
contracting officer deems it necessary. We believe the raising
of the threshold for subcontract information represents
unacceptable risk of defective pricing as supported by GAO
studies on the subject. Further, the submission of cost or
pricing data is an assurance that a contractor has an adequate
estimating system.

Contractors cannot comply with the stated requirement in
paragraph (c) to analyze cost or pricing data before awarding a
subcontract if the subcontractor does not provide a breakdown of
rates, factors and direct costs or otherwise allow the contractor
access to accounting records and provide support for the proposed
costs. Subcontractors frequently refuse to disclose rate
information to prime contractors for profit and competitive
reasons. The Government should be alerted to instances where
subcontractors deny contractors or higher tier subcontractors
access to cost or pricing information. 1In those instances, the
contracting officer must arrange for Government review of the

7
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subcontractor data. The submission of the appropriate cost or
pricing data reduces the cycle time for awarding contracts.

S. FAR 15.504-4, Profit. The proposed wording in paragraph

(c) (S) should be changed to: "The contracting officer shall not
require any prospective contractor to submit breakouts or
supporting rationale for its profit or fee objective but may

consider them if they are submitted voluntarily."

Rationale: FAR 15.903(e) presently includes a similar provision
which guides contracting officers and contractors on the
appropriate use of profit-related data that contractors may
voluntarily submit to the Government.

6. FAR 15.506-3, Documenting the Negotiation. We recommend
clarifying paragraph (b) as follows: "Whenever field pricing
assistance has been obtained, the contracting officer shall
forward a copy of the amralysis—price negotiation memorandum to
the office(s) providing assistance (audit, technical, and
administrative contracting office) . "

Rationale: Traditionally, contracting officers have routinely
sent copies of price negotiation memorandums to the auditors, but
not necessarily to the servicing Administrative Contracting
Officer and not to the technical personnel. Therefore, if the
intent is for all participating parties to receive copies of the
price negotiation memorandums, those parties should be
specifically identified.

7. FAR 15.507- 1, Defective cost or pricing data. We recommend
the following changes:

a. Paragraph (b) (7) (i) should be clarified to state: "In
addition to the price adjustment amount, the Government is

entitled to recovery of any overpayment plus interest on ary the
overpayment.

Rationale: Paragraph (b) (1) states that the Government is
entitled to a price adjustment, 1nclud1ng profit or fee, of any
significant amount by which the price was increased because of
defective data. Paragraph (b) (7) further states that the
Covernment is entitled to interest on any overpayments but fails
to emphasize the Government should collect the overpayment to
prevent additional interest from accruing.

Our reviews of defective pricing settlements have
continually shown that- contracting officers frequently
misinterpret current, unclear FAR provisions on cost recovery.
Contracting officers often neglect to recover overpayment amounts
though they adjust the price and collect interest on any
overpayment. Unless the FAR is clarified, that problem will
continue.
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b. Paragraph (b)(7) (iv) should be revised to state: "In the
demand letter, the contracting
offlcer shall separately include. . ."

Rationale: The demand letter should separately include the
repayment amount, the penalty amount (if any)., the interest
through a specific date, and a statement that interest will
continue to accrue until repayment is made. However, that
information is not appropriate for the price adjustment contract
modification. The modification should make the appropriate
downward price adjustment and may discuss overpayment and
interest collections, but should not include interest as part of
the price adjustment. Interest must be deposited in a
miscellaneous funds account that results in funds being returned
to the Treasury and not the program office. Interest cannot be
reprogrammed, which is essentially what could happen if the
interest is included as part of the price adjustment.

8. FAR 15.507-2, Make-or-buy programs. We disagree with the
proposed $10 million threshold for make-or-buy programs in
paragraph (c) (2). The current $5 million threshold in

FAR 15.703(b) should be retained. We are not aware of any
reviews or studies that have shown the current $5 million
threshold to result in an unnecessary administrative burden on
~ contractors.

9. FAR 15.508, Solicitation provigions and contract clauses. We
recommend the following changes for consistency and clarity:

a. The proposed wording in paragraph (m) (¢), Table 15-2,

Cost Elements, paragraph (2), should be changed to read: ". .
In addition, prov1de a summary of your cost analysis and a copy
of cost or pricing data submitted by the prospective source in
support of each subcontract, or purchase order that is theZewer

£ > ; §1.000,oo or more, or both more than the
pertinent cost or pricing data threshold and more than 10 percent
of the prime contractor's proposed price."

Rationale: The basis for the recommended change is the same as
in paragraph 8 for the proposed wording of FAR 15.504-3(c) (1).

'b. The italicized subject headings included in the current
FAR 15.804-8 on the same topics should be reinstated.

Rationale: The italicized headings are helpful to frequent users
of the FAR. :

10. FAR 52.215-41(a Exemptions from cost or pricing data. For
consistency, we recommend adding language to state that the
contracting officer shall request cost information, other than
cost or pricing data, to determine cost realism for cost
reimbursable competitive proposals.

»
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Rationale: Since FAR 15.504-1 requires the contracting officer
to evaluate cost realism of cost reimbursable competitive
procurements, the contract clause must be modified to require the
contractor to submit the data necessary for the cost realism
review and to allow the contracting officer to reguest the
information.

JUL=14=122¢ 1l1.9D [

1l1. FAR 52.215-41(a) (1) (ii). The proposed language should be
edited for consistency and to avoid misinterpretation, as
follows: "For a commercial item exception, the offeror shall
submit—et—a—minimum;- information on prices at which the same
item or similar items have previously been sold to the commercial
market and the Government. At a minimum, +tet—+s the 1nformatlgg
must be adequate for evaluating the reasonableness of the price
for this acquisition.™®

Rationale: The recommended change is based on the same rationale
as that stated for FAR 15.503-3(c) in section 1 above. This FAR
clause was never amended to implement the new FASA requirements
"for receiving a commercial item exemption.

12. FAR 52.215-42(a) (1) (ii) (B) relates to subcontracts and
should be revised for the same reason as FAR 52.215-41(a) (1) (ii).

10
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OF AMERICA, INC.®

HOUSEHOLD GOODS FORWARDERS ASSOCIATION

2320 MiLL ROAD, SUITE 102, ALEXANDRIA, VIRGINIA 22314-4679
TELEPHONE (703) 684-3780  FAX (703) 684-3784

July 14, 1997

General Services Administration
FAR Secretariat (VRS)

18th & F Streets, N.W.

Room 4035

Washington, DC 20405

FAR Case 95-029 -
Federal Acquisition Regulation
Part 15 Rewrite

Re:

The Household Goods Forwarders Association of

America, Inc. (HHGFAA) submits these comments in re-
sponse to the notice of the proposed revision of Part
15 of the'Federal Acquisition Regulation (FAR) in FAR
Case 95-029, 62 Fed. Reg. 26640, et seg., May 14, 1997.
The HHGFAA is an association consisting,

inter alia, of household goods freight forwarders, who
are engaged in contracting directly with the‘Department
of Defense (DoD) in the forwarding of household goods

and personal effects of military service members and

| their dependents, as participants in the DoD Personal

Property Program administered by the Miiitary Traffic
Management Command (MTMC).

Accdrding to MTMC’s records, 1,364 motor
carriers and freight forwarders participate as prime
contractors in the DoD Personal Property Program,
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including 161 household goods freight forwarders. The number of
iDoD-approved carriers that are small businesses is 1,194 or 87.5
per cent of the 1,364 DoD approved carriers (MTMC Carrier Approv-
al Statistics).

In addition, there are hundreds of small business
moving and storage-companies which participate in this program as
subcontractors and which provide many of the required physical
facilities, viz., trucks and warehouses. Further, many of these
small business concerns have been developed to meet the needs of
the DoD and their continued existence is dependent upon their
ability to continue participation in DoD's Personal Property.‘
Program.

The HHGFAA has a genuine interest in the proposed
revision of Part 15 of the FAR because of the impact on its
household goods freight forwarder members which are predominantly
small business concerns.

The HHGFAA previously filed comments on November 26,
1996 in this FAR Case 95-029 and on September 17 and September
25, 1996 in FAR Case 96-303, in opposition to the proposed
Competitive Range Determination Rule, to show that adoption of
that proposed rule inevitably will result in the exclusion of -
many household goods freight forwarders, primarily small business
concerns, from competing for contracts in the DoD programs. DoD
has announced its intent to solicit future requirements under the
FAR. The first MTMC personal property solicitation under the

FAR, MTMC Solicitation DAMT01-97-R-3001 for minimum requirements

-2-
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of $5,021,000 and maximum requireménts of $75,000,000, was issued
" March 14, 1997 and is presently pending the outcome of GAO pro-
tests based in large measure on solicitation restrictions which
preclude small business concerns from effectively competing for
contracts to be awarded. If the proposed revision is adopted the
contracting officer would have unfettered discretion to limit the
number of highly rated bids he will consider for award, thereby
effectively eliminating the ability of these small business
concerns to effectively pursue a ﬁrotest with GAO.

COMMENTS ON THE REVISED PROPOSED
COMPETITIVE RANGE DETERMINATION RULE

Proposed Rule 15.406(c) provides in pertinent part:

(c) Competitive range. (1)...Based on the
ratings of each proposal against all evaluation
criteria, the contracting officer shall establish
a competitive range comprised of those propcsals
most highly rated, unless the range is further
reduced for purposes of efficiency pursuant to
paragraph (c)(2) of this section.

(2) After evaluating all proposals in accor-
dance with 15.405(a) and 15.406(c)(1), the con-
tracting officer may determine that the number of
most highly rated proposals that might otherwise
be included in the competitive range exceeds the
number at which an efficient competition can be
conducted. Provided the solicitation notifies
offerors that the competitive range can be limited
for purposes of efficiency...the contracting offi-
cer may limit the number of proposals in the com-
petitive range to the greatest number that will
permit an efficient competition among the most
highly rated proposals (10 U.S.C. 2305(b)(4) and
41 U.S.C. 253b(4d).

The HHGFAA opposes the revised proposed Competitive
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Range Determination Rule, 15.406(0),1/ on the ground that it

" confers unlimited discretion on the contracting officer to
exclude qualified offerors from the competitive range that
otherwise would have a reasonable chance of being selected for
award under present FAR 15.609(a). Our specific objections to
the proposed rule are:

1. The proposed rule is vague and indefinite becauée
it does not define "efficient competition' nor does it provide
criteria for determining the ''greatest number [of offerors] ﬁhat
will permit an efficient competition." The proposed Competitive
Range Determination Rule, 15.406(c), adopts, without explanation
or guidance, the statutory language of section 4103 of the
ngeral Acquisition Reform Act of 1996 (FARA). The purpose of a
rule is to implement a statute (which this proposed rule doés not
do); a rule, as here considered, which merely parrots the lan-
guage of a statute serves no useful purpose.

If the proposed rule were to be adopted, a contracting
officer would have unfettered discretion to eliminate all but as
few as two offerors from the competitive range. This restriction

in the name of "efficient competition' is materially unfair to

1. The HHGFAA commends the elimination of former proposed rule
15.406(b), which would have authorized a contracting officer,
prior to issuance of the solicitation, to limit the number of
offers to be included in the competitive range on the basis of
"historical data'" or because the agency does not have ''resources
available." Adoption of those provisions would have had a
material adverse impact on the ability of small business concerns
" to compete for government contracts because a restriction in the
solicitation on the number of offerors to be included in the
competitive range would discourage small businesses from submit-
ting proposals.
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highly rafed offerors that would be excluded from the competitive
range.

We submit that this right of contracting officers
arbitrarily to exclude highly rated offerors by citing'hefficien-
cy" will have a particularly adverse impact on small business
concerns by discoﬁraging their participation in govefnment
procurements. As the Revised Initial Regulatory Flexibility
Analysis (RIRFA) recognizes, ''there are many small businesses
that do not do business with the government because of the
complexity of offering, evaluation and award." At least under
present FAR 15.609(a), a small business concern that has a
reasonable chance of award is included in the competitive range
and is considered for the purpose of contract award. Under the
proposed rule, a small business will have the same expense in
preparing its proposal, with less likelihood of receiving a con-
tract award, despite presenting a highly—rafed proposal, dGue to
unlimited authority of a contracting officer to exclude highly-
rated offerors early in the evaluation to achieve "efficiency".
The proposed revision will disproportionately impact, Ehrough
loss of revenues, small business concerns which afé presently
participating in government procurements and will diécourage them
from incurring the cost of prepa;ing offers which can be arbi-
trarily excluaed from cbnsideration for contract award.

2. This unfairness to small business is exacerbated
because the proposed Competitivé Range Determination Rule does

not provide any criteria to guide a contracting officer's deter-

>
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mination of when the "number of most highly rated proposals that
" might otherwise be included in the competitive range exceeds the
number at which an efficient competition can be conducted."

Although the proposed rule directs that the competitive
range be limited to the 'greatest number" that will permit an
efficient competition, this direction is materially inadequate
because there are no criteria governing how this number is to be
determined. For the reasons set forth in paragraph 1, this
arbitrary restriction on competition by highly rated offerors has
- a more significant adverse impact on small business concerns.

We also note that the revised RIRFA (p. 2) states that
the proposed Part 15 revision will lower bid and proposal costs.
We submit that small business concerns want a fair opportunity fo
compete for government contracts - not to sacrifice that opbortu-
nity to save on bid‘and proposal costs.

RECOMMENDATIONS

The HHGFAA submits that the Part 15 revision should:

1. Define what is meant by an "efficient competition"
in proposed FAR 15.406(c). Unless "efficient competition" is de-
fined, contracting officers will have unlimited discretion to
exclude offerors on this ground, with a disproportionate adverse
impact on the ability of small business concerns to compete for
government contracts.

2. Establish FAR guidelines for determining the
minimum number of offerors in a competitiVe‘range. From the

standpoint of small business, such guidelines are necessary to
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prevent contracting officers from arbitrarily and unduly limiting
the numberiof proposals to be included in the competitive range,
especially where the pool of potential offerors consists of a
significant number of small business concerns, such as in the DoD
Personal Property Program. Unless contracting officers are
restricted by regulation, the authority to limit the competitive
range c0uld'be used by contracting officers as a means of dis-
couraging small businesses.from submitting offers by significant-
ly reducing the likelihood that a small business concern's offer
would be considered for award even if otherwise quaiified for the
competitive range. As stated above, this restriction on competi-
tion by highly rated offerorsifalls with a heavy impact on small
business concerns.

3. Require that the competitive range established for
multiple award procurements, such as the DoD Personal Property
Program, in which HHGFAA members compete, reflects the extent of
participation of small business concerns in past procurements.
For example, if 3 of 15 contracts in a procurement historically
had been awarded to small business concerns, the competitive
range established should include a minimum of 20 per cent of
small business offerors. 1If less than the specified percentage
of small business offerors meet the criteria for the competitive
range, those-sﬁallvbusiness offerors that meet the criteria
should be included in the competitive range. This will go a long
way to eliminate the concern of small business that the discre-

tion embedded in the proposed regulations will not be exercised
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in a manner which disadvantages small business.

| 4. Reaffirm in Part 15 of the FAR the government's
commitment to utilizing quaiified small business concerns in
fedefal p:ocurements.

5. Require written tracking of all contracting
officer communications with offerors priof to and after estab-
‘lishment of the competitive range. (FAR 15.406).

6. The HHGFAA reasserts its support of the SBA's
Office of Advocacy's position that the Competitive Range Determi-
nation Rule and the rewrite of FAR Part 15 should be considered
as major rules subject to Office of Management‘and Budget (OMB)
review under Executive Order 12866. (HHGFAA Comments, September
17, 1996 at pp. 3-4). As the Office of Advocacy has stated,
competed federal contracts in fiscal year 1995 represented about
$130 billion or 64 per cent of all federal contracts, which sum
is well in excess of the $100 million threshold of Executive
Order 12866. Moreover, as the Office of Advocacy recognizes,
these proposed FAR revisions will significantly alter the govern-
ment contract principle of '"full and open competition" and, as a
result, adversely affect many small business concerns.

For the above reasons, we request that the Competitive
Range Determination Rule and the rewrite of Part 15 of the FAR
not be adopted as proposed, that the amendments and alternatives
discussed herein be implemented and that the proposed FAR revi-
sions be submitted to OMB for review in accordance with Executive

Order No. 12866.



Respectfully submitted,

HOUSEHOLD GOODS FORWARDERS
ASSOCIATION OF AMERICA, INC.

. T Wi,

Atam F. Wohlstetter
General Counsel
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Géneral Services Administration
FAR Secretariat (VRS)

1800 F Streets, NW. Room 4035
Washington, DC 20405

Gentlemen/Ladies:

We appreciate the opportunity to provide comments
on FAR Case 95-029 (the revised proposed rule on the
FAR Part 15 Rewrite). We congratulate the Rewrite Team
on the improvements made since publication of the
initial rule. Particularly noteworthy is the increased
flexibility the revisions provide in the source
selection process. However, we offer the following
comments and suggestions:

1. 15.101-2 says that past performance can be
evaluated in a LPTA source selection process, yet it
also says that tradeoffs are not permitted and
that proposals are evaluated for acceptability but not
ranked. This is inconsistent with GAO case law, which
has permitted the evaluation of past performance when
it is used to make a relative comparison of offerors.
Evaluating past performance on a go/no go basis could
be viewed as a responsibility determination which could
run afoul of the Small Business Administration's
Certificate of Competency process. Although
15.405(a) (2) alsc says that past performance evaluation

' is a "comparative assessment of past performance
information" that 1s separate from a responsibility
determination, the language in 15.101-2 does not permit
such a tradeoff or comparison to be made. Can you have
a low "cost" technically acceptable acquisition under-
15.101-2 (as opposed to a low priced technically
acceptable acquisition?)”

2. Recommend adding coverage on draft RFPs at
15.203. We are advocates of draft RFPs since our
experience reflects that they contribute to simplifying
and enhancing the source selection process.

Printed on @ Recycled Paper
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A 3. The Model Contract Format included in the
original proposed rule is more streamlined and easier
to use than the current Uniform Contract Format
(15.204). We encourage its widespread use in DOD.

_ 4. 15.208 (c) permits the acceptance of late
proposals if (1) the contracting officer extends the
time for all; (2) the lateness was caused by government
action or inaction; or (3) the lateness was beyond the
offeror's control. Although this benefits the
government by allowing the consideration of an
advantageous late proposal, it has great potential to
be applied unfairly to different offerors, and provides
a disincentive for offerors to submit timely proposals.
If this is intended to apply only to the exceptional
case, then the circumstances when late proposals would
be accepted should be narrowed so that it is clear when
they apply. For example, outside time limit for
accepting late proposals (e.g. 24 hours/one week) could
be added, so that a proposal that is 3 months late
could not be accepted. 1In addition, you could describe
the types of government actions (e.g. improper,
intentional) or outside causes that would invoke (2) or
(3).) Absent such modification, a firm "late is late"”
rule is preferable. '

S. 15.405(a) (2) (iv) defines a neutral rating as
"one that neither rewards nor penalizes offerors
without relevant performance history." It goes on to
say that a neutral evaluation cannot affect an
offeror's rating but "it may affect the offeror's
ranking if a significant number of the other offerors
participating in the acguisition have past performance
ratings either above or below satisfactory." Although
the proposed coverage is helpful in defining neutral,
it has the effect of treating a neutral rating as an
average rating, because it seems to require that an
offeror with a neutral rating be placed in the middle
of the scale. It should be made clear that, depending
upon the inherent risk associated with the acquisition,
being placed in the middle of the scale may result in a
ranking of a low to moderate risk. Therefore,
recommend that after the parenthetical reference to 41
U.S.C. 405, the following statement be added:
“Depending upon the inherent risk associasted with the
acquisition, an offeror with a neutral rating may be
judged as posing a performance risk ranging from low to
moderate.”
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6. At 15.406, suggest adding a paragraph to
address “Communications with potential offerors between
solicitation issuance and receipt of proposals.” With
the shift toward more communications between the
Government and contractors, we believe communications
at this point would further enhance the process,
ensuring clearer understanding of the Government’s
requirements and the contractors’ ability to satisfy
those requirements. However, the coverage should make
it clear that the contracting officer will control any
discussions during this period.

7. 15.406(a) permits award without discussion,
subject to clerical/minor errors and certain errors
relating to past performance (relevance; information on
which the offeror has not had a chance to comment).
Past performance communications are not advisable in
this context, because they can be complex, and may, in
a given acquisition, determine who gets the award.

8. The language at 15.406(b) "Communications with
offerors before establishment of the competitive range"
is confusing. We believe contracting officers will
have difficulty implementing it. This section will
become a likely source of much litigation, which will
undully delay the procurement process. Recommend
elimination of 15.406(b)1). This language is
restrictive and is inconsistent with the major shift

 toward more open communications.

9. 15.406(b) permits communications with offerors
before the competitive range is established to clarify
perceived deficiencies, weaknesses, errors, omissions
or mistakes. Recommend deleting the words “perceived
deficiencies, weaknesses,” because perceived
deficiencies and weaknesses are not ambiguities.

10. 15.406(d) (3) says that the contracting
officer must discuss weaknesses, deficiencies, and
other aspects of the proposal that could "be altered to
enhance materially the proposal's potential for award."™
GRO requires that discussions be meaningful, so that
offerors are informed of their deficiencies and given
an opportunity to correct them. The language about
materially enhancing an offeror's opportunity for award
sounds more like technical leveling to force a proposal
up to a certain level, rather than pointing out where a
proposal fails to meet the government's requirements.
‘Therefore, we recommend the language be changed to read
". . . aspects . . .that would prevent that proposal
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from being selected for award." 15,407 (a) permits
offerors to be eliminated from the competitive range
after discussions have commenced without being given
the opportunity to revise their proposals. As noted
above, GARO may not find discussions to be meaningful
unless offerors are given the opportunity to revise
their proposals.

11. We agree with the coverage in 15.406(d) (3)
permitting the government to tell an offeror that they
are offering too much in the way of enhancements in a
best value procurement.

12. 15.407 allows proposal revisions only at the
contracting officer's discretion. We recommend that
you remove this artificial barrier and permit offerors
to automatically revise their proposals as a result of
discussions. The government will then have
documentation to rely on when evaluating proposals.

In addition, at the present time offerors may change
anything in their BAFOs, unless they are specifically
and expressly barred from the risk of having their
proposal rating either increased or decreased. We
should be relying on the wisdom of offerors to
determine what they must change in their proposals, not
the dictates of Contracting Officers. From a
litigation standpoint, we open the door for many
protests from losing offerors that the winner exceeded
the scope of what is permissible in the revisions to
the winner's proposal.

13. Your description of unbalanced pricing at
15.503-5 is an improvement over the prior coverage
because it is much less confusing.

14. In light of the fact that the term .
"bargaining" is being introduced into the FAR for the
first time, it would be better to give it its own
definition in 15.001, rather than have it defined as a
subpart of the definition of the term "negotiation."

Enclosure 1 provides additional comments for your
consideration, most of which are primarily editorial in
nature.
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We look forward to the dynamic changes and
improvements in the source selection process that this
proposed rule provides. My point of contact for this
action is Mrs. Esther Morse, 703-695-3039.

Sincerely,
Edward G. Elgart

Acting Deputy Assistant Secretary
of the Army (Procurement)

Enclosure
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14.404-1(f)(2) Delete. Restriction to lowest price seems an unwarrantcd carryover from the
faﬂed sealed bidding effort; at this point, “use of negotiation” should allow a best value tradeoff.

15. 002(b) Shorten to “minimize the complexity of the process, while maintaining nnpar‘nal
and comprehensive evaluation of all proposals,” etc.

15.103(c)(6) Delete. There should be no pre-set limit to give-and-take communications in the
course of oral presentations; by definition, these are not “discussions” (see 15.406d). Our
experience with oral presentations shows that offerors expect, not unreasonably, that a face-to-
face meeting of the principal pmﬂmpants parties will include some on-the-spot give-and-take in
reaction to their presentations. If this is denied, the sessions become more a matter of theatrics
than the “real-time interactive dialogue™ which is their stated intent.

15.201(a) Correct “is encouraged” to “are encouraged.”
15.201(e) For "needs to” substitute “desires to.”

~15.204-2(h) and 15.204-3 Revise UCF narrative to clarify distinction between Section H and
Section I: Section I should contain standard contract clauses whose text or detailed content is
derived from FAR and its supplements, Section H the nonstandard clauses specific to the
particular contract or to the contracting activity.

15.206(f) Revise beginning for clarity, to read: “If, in the judgment of the contracting officer
(based on market research or otherwise), an amendment proposed for issuance after offers have
been received is so substantial as to exceed what prospective offerors could reasonably have
anticipated, so that additional sources might likely have submitted offers had it been known to

them, ’etc.

15.302 Revise to state the policy in general terms (“It is the policy of the Governinent to
encourage the submission of new and innovative ideas to meet its present and future
requiremnents.”); then list particular programs which implement it, with FAR cites for each
(“Programs and techniques used by the Government to implement this policy include Broad
Agency Announcements (sce 35.016)” etc.); then conclude “New and innovative ideas that do
not fall under topic areas publicized under those programs and techniques may be submitted as

unsolicited proposals.”
15.306-2(a)(5) Delete superfluous (and ungrammatical) “who is.”

-15.309(b) Change “each sheet” to “each page” or, preferably, “‘each portion” (to allow for
electronic submission). ‘

15.404(d)(3) Delete subparagraph (ii) at this time, change threshold in (i) later when the

- change takes effect. Consider simplifying to one sentence: ‘Past performance shall be evaluated
... exceed $1,000,000; however, past performance need not be evaluated if ... (OFPP Policy
Letter 92-5).”

Enel !
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: ... exceed $1,000, 000; howewer past performance need not be evaluated 1f - (OFPP Poh; / j 2

' 15.405 Add subparagraph: “(c) For restrictions on use of support contractor personnel in
proposal evaluation see 37.203(d).” Absence of this very important cross-reference from current

- FAR has occasioned much confusion among users.

15.406(b)(1) This limitation on clarification is unnecessarily restrictive. Suppose one offer is
clearly among the best (and so will certainly form part of any competitive range) but contains an
ambiguity; if it means what the evaluators hope it does, it will be a clear winner and award can
be made without discussions. The proposed rule would needlessly preclude prompt resolution of

the uncertainty.

15.408 Clarification of the last sentence may be desirable, indicating that quantification can
be useful as a supporting rationale but is not to be considered the sole driver of the source
selection decision. (If not, sunphfy “provide quantification of the tradeoffs” to read “Quantify

the tradeoffs.”)

15.503-1 Subsection title “Prohibition on obtaining cost or pricing data” is confusingly harsh
wording, following immediately after the 15.503 section title “Obtaining cost or pricing data™;
substitute “Circumstances precluding obtaining cost or pricing data” or the like.

15.504-1(a)(2) and (3) appear surprisingly dismissive of price analysis, which has traditionally
been advocated as a sanity check that should be utilized in every acquisition, e¢.g., “You may be
able to make a price decision using price analysis alone, but you cannot make an equally sound
decision by relying solely on accounting and technical analyses of the proposed cost. In other
words, you must use price analysis on every procurement.” (Armed Services Pricing Manual,
1986, paragraph 1.6 “Pricing Dogma”). Recommend replacing subparagraph (2) with a
statement similar to ASPM’s, and deleting “When appropriate” from subparagraph (3). Some
form of price analysis is always available, such as comparison with the historical cost of roughly

similar items.

15.504-1(c)(2)(i)(A) Better to specify “any 1dcnhﬁed allowances for contingencies,” to clarify
that evaluators are to validate any contingency fund(s) identified as such in the contractor’s
proposal, but not to allow inflated numbers elsewhere to pass as provision for (unmentioned)

contingencies that may arnise.

15.504- l(t)(Z) The quahﬁcatlon “unless adequate price competition is expected” seems
inappropriate; since the purpose is to gathcr data for consideration of breakout in future
procurements, the circumstances of the instant procurement are irrelevant.

© 15.504-3(c)(1)(ii) “Unless the contracting officer believes” should be “determines,” since
there should be a written record for the audit trail.

15.504-3(c)(5) Relocate misplaced *'to the Government” to follow “submit.”
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Ruthor: daniel_ damanskis@phil.fisc.navy.mil at internet -

Date: 7/14/97 10:41 AM

Priority: Normal

TO: farcase 95-029 at GSA-V

Subject: FAR PART 15 REWRITE COMMENTS

Subject: FAR PART 15 REWRITE COMMENTS
Author: DANIEL DAMANSKIS at FISC-PHILA
Date: 7/14/97 9:59 AM

These comments are from a team of contracting officers at the following
Navy contracting office:

FISC Norfolk Detachment Philadelphia

700 Robbins Avenue, Bldg. 2B

Philadelphia, PA 19111-5082

Point of Contact: Daniel Damanskis (215) 697-9730
E-Mail Address: daniel-damanskis@phil.fisc.navy.mil

Comments on FAR Part 15 Rewrite:

We feel that the majority of the FAR Part 15 rewrite is superfluous. It
appears in many sections to be a veiled attempt to codify much of previous
case law evolving from GAO decisions. The sheer volume of specifics
included in the eighty plus pages involves unnecessary minutia. We have
always used many of the specifics included in the rewrite since much of what
has been spelled out in detail was always available and within the
discretion of contracting officers in exercising their authority. We feel
the majority of the rewrite would better serve the contracting community if
it were included in the form of a Guide Book similar to some of the recent .
Best Practices Guides issued by OFPP and not included as additional
regulation added to the FAR.

Specific comments relating to Group A:

FAR 15.201(f): There needs to be clarification as to the distinction
between what is "general" information that may be disclosed at any time and
"specific"” information about a proposed acquisition that must be made
available to the public as soon as possible. This section has the
potential to "open up Pandora's box"™ since the control of information -
outside of the 1102 acquisition community and improper release of specific
information will lead to some companies getting an unfair advantage and the
disclosure of this unfair advantage may not come to light until much later
in the acquisition cycle and jeopardize the integrity of the acquisition
process on individual actions. '

FAR 15.207(c): We have a concern that inclusion of the language as written
could be a problem unless the words "at the discretion of" is added before
*the contracting officer” in the first sentence. The potential exists that
offerors may intentionally submit offers particularly those in electronic
format as an intentionally scrambled transmission to provide additional time
to respond to solicitations particularly if the contracting officer is not
permitted discretion to determine if the additional time for submission
beyond that granted all offerors should be allowed. The current language
appears to bind the contracting officer to allow for resubmission
automatically if the document is unreadable and only allow for discretion as
to the amount of time that will be granted to permit a resubmission of the
offer via facsimile or electronically.

FAR 15.404(f)s: We feel that this paragraph should be rewritten as follows:

JUL 14 I8g7



(£) The solicitation shall also state, at a minimum, the relative

a— =
importance of all evaluation factor other than cost and price, when 5;52:7‘2522? ;;

combined, in relation to cost and price.

Limiting the relative importance of non-price evaluation factors to the
three choices of significantly more important than, approximately equal to,
and significantly less important than is too restrictive. There are other
variations that may be appropriate in deciding the relative weights the
gource selection plan may want to utilize depending on the individual
circumstances.

Otherwise, you could make the three choices as examples only by adding the
preface "such as" before listing the three specific choices.
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Author: ddennis@ngb-emh2.army.mil at internet

 Date:  7/14/97 2:43 PM y o~ g
Priority: Normal 2 02? L
TO: farcase 95-029 at GSA-V %' ~
Subject: fwd: Comments on FAR Case 95-029

Please see following message.

Original Text
From D DENNIS, on 07-14-97 2:35 PM: -
To: internet[95-0295@www.gsa.gov]

Group A Comments

General: Recommend a three to six month period for training after
_ promulgation of the revision and prior to implementation. Implementation
would be permissive during this phase in period..

Uniform contract format and Letter RFP's: 15.203(e) sets forth the
circumstances when letter RFP's may be used.
15.204 sets forth situations in which use of the uniform contract format
need not be used and includes item (d) Letter requests for proposals.
I agree that letter RFP's need not be in uniform contract format but
recommend that 15.204(d) be modified to indicate that contracts resulting
from letter RFP's should comply with the uniform contract format.

Late proposals: Proposed FAR 15.208(c) (1) provides that late
proposals, modifications and other revisions may be accepted by the
contracting officer provided -- the contracting officer extends the due.
date for all offerors. Does this mean the PCO may extend the due date
after the date and time for receipt of proposals has passed or only before
proposals are due? : '

'Propoaed FAR 15.208(c)(3) sets forth circumstances under which a
contracting officer may accept late proposals, modifications and final

revisions _ : and includes the situation where in the
contracting officers - judgment the offeror demonstrates by submission of
factual information the circumstances causing the late submission

were beyond the immediate control of the offeror. What is "beyond the

immediate control" of an offeror?
a. Late delivery by Federal Express or another carrier selected

by the offeror to deliver the proposal?

b. Traffic delays when the offeror is on the way to deliver the
‘proposal?

€. Weather?

Also see FAR 52.212~-1 concerning late proposals.
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Computer & Communications Industry Association | Washington, D.C. 20001

666 Eleventh Street, N.-W., Sixth Floor

July 14, 1997

General Services Administration

FAR Secretariat (MVRS) BY HAND
18th & F Streets, N.W.--Room 4037 :
Washington, D.C. 20403

Re: FAR Case 95-029

Dear Sir or Madam:

The Computer & Communications Industry Association is pleased to
submit these comments on the FAR 15 Rewrite. Except as otherwise noted in
these comments, all FAR references are to the FAR numbers in the proposed FAR
15 Rewrite. '

Although this version of the FAR 15 Rewrite has some improvements over
the September 12 draft, there are still a number of areas in which further work is
required. The draft still permits unreasonable restrictions of competition that are
against the interests of both vendors and taxpayers. Our specific concerns are
discussed below.

FAR 15.101-2—-Lowest Price Technically Acceptable Source Selection Proce

CCIA applauds the FAR drafters' decision to remove language that would
have given contracting officers impermissibly vague discretion regarding
proposal revisions. CCIA believes that this section is much improved as a result
of this change. However, the section as revised raises a legal issue regarding the
use of past performance evaluations. The proposed regulation provides that
"Past performance shall be evaluated as a non-cost factor. . . ." and that offerors
shall be evaluated to determine whether they meet or exceed "the acceptability
standards for non-cost factors.” This language strongly implies that an offer not
meeting the non-cost factors' acceptability standards (including the standards
applicable to past performance) must be rejected.

The proposed regulation creates a conflict regarding the evaluation of
small businesses' past performance under the lowest price, technically acceptable

Arad T2
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evaluation approach. GAO has already stated in one bid protest decision that
SBA referral for a certificate of competency is mandatory when past performance
is evaluated on a pass/fail basis, and the agency rejects a small business for
failing the past performance standard. See T. Head & Co., Inc., B-275783, March
27,1997. Accordingly, the regulation should direct contracting officers to refer
any proposed rejection of a small business to the SBA so that the Certificate of
Competency process can be completed. GAO has apparently made a similar
recommendation. See Federal Contracts Reports, Vol. 97, June 30, 1997 at 767.
In light of these problems, the regulation should also advise contracting officers
to strongly consider omitting the past performance evaluation factor, as
permitted by proposed FAR 15.404 (d) (3) (iii), when usmg the lowest price,
technically acceptable selection process.

FAR 15.102--Multi-Step Source Selection Technique

Although this section is a significant improvement over the initial version,
CCIA believes that the multi-step technique is still vague and of little utility. The
regulation gives little guidance to contracting officers as to how this technique is
supposed to work. Offerors are not required to submit "full proposals"” initially,
but they must provide "at a minimum, the submission of statements of
qualifications, proposed technical concepts and past performance and pricing
information.” There is not much left for the subsequent, "full proposal.” Also,
agencies are supposed to evaluate the initial proposal submission using all of the
solicitation’s evaluation factors. These same factors will also be used at
subsequent stages in the procurement. It is very difficult to see why multi-step
provides any savings in time or expense over the normal procurement practice of
evaluating initial proposals and establishing the competitive range. This point is
particularly apt if the FAR 15 Rewrite's restrictive definition of the competitive
range remains in effect. As proposed, multi-step source selection adds traps for -
the unwary while providing no improvement to the acquisition process.

CCIA continues to question the need for the revision to the late proposals
clause that is contained in FAR 15.208 (¢) (3). In CCIA's view, the addition of
further reasons to accept late proposals will only lead to needless litigation as to
whether the offeror's proposal was late because of circumstances "beyond the
immediate control of the offeror.” There is no need for this new exception,
particularly since contracting officers are already given the opportunity to accept
any late proposal if they extend the due date for all offerors. (FAR 15.208 (c) (1))..
By fairly enforcing the current late proposal rules, contracting officers are already
achieving the desirable result of encouraging vendors to submit their proposals
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on time. The proposed change will have the opposite effect, and truly represents
a solution in search of a problem.

The use of the phrase "immediate control” is also troubling. To our
knowledge, this phrase has no current role in Government contract law. It is
unclear what "immediate” (as opposed to proximate?) control means. The
current default clause in FAR 52.249-8 excuses contractor defaults "if the failure
to perform the contract arises from causes beyond the control and without the
fault or negligence of the Contractor.” See current FAR 52.249-8 (c). Ata
minimum, the proposed exception to the late proposal rule should use language
that has already been construed in an established body of law. CCIA also
supports the GAO's suggestion that contracting officers should not invoke this
proposed exception unless they determine that "it is unlikely that a competitive

advantage will occur.” See Federal Contracts Repor ts, Vol. 97, June 30, 1997 at
767.

We do not, however, support the GAO's proposed addition of the word
"improper” to FAR 15.209 (c) (2). Any Government action or inaction that causes
a proposal to be late is, by definition, "improper”. The proposed qualification
does not contribute any clarity, and creates the unfortunate situation in which the
Government could reject a proposal whose lateness was caused by "proper”
Government action or inaction, whatever that means. :

FAR 15.405--Proposal Evaluation

CCIA remains concerned that the FAR 15 Rewrite omits the language in
current FAR 15.610 (c) (6), which requires the contracting officer to "[p]rovide the
offeror an opportunity to discuss past performance information obtained from
references on which the offeror had not had a previous opportunity to comment.”
CCIA believes that it is not enough simply to rely on the general provisions of
FAR 15.406 (d), which define general criteria for communications with offerors.
Past performance information is qualitatively different from other evaluation
data that is gleaned from offerors' proposals, and for which the offeror is the only
source. Past performance information comes from third parties whose reliability
and motivations cannot be readily assessed by Government evaluators. The only
reliable way of checking derogatory information is to obtain the offeror's
rebuttal. In this manner, the Government will minimize the chance that biased or
erroneous data will infect its evaluation. Since it is often hard to gauge the effect
of derogatory information on an overall past performance evaluation, it is better
to maintain current practice and allow offerors to address all derogatory
information, rather than leaving it to contracting officers to decide which
derogatory information should be discussed with offerors.
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FAR 15.406--Competitive Rang'g

CCIA commends the FAR drafters for removing language that would
have permitted a contracting officer to set an arbitrary limit on the number of
proposals that could be included in the competitive range before the first
proposal was received. This provision was an invitation to irrational
procurement, and was appropriately removed from the FAR.

On the other hand, the proposed regulation on the competitive range
(FAR 15.406 (c) (2)) still contains a competitive range test that is inconsistent with
the structure established by the Federal Acquisition Reform Act (FARA) and the
goals of full and open competition.

FARA does not contain a statutory definition of the competitive range.
This decision may be construed as an endorsement of the current regulatory test,
which requires inclusion of all proposals that have a reasonable chance of
receiving award. FARA permits the Government, in certain instances, to limit
“the number of proposals in the competitive range, in accordance with the
criteria specified in the solicitation, to the greatest number that will permit an
efficient competition among the offerors rated most highly in accordance with
such criteria." (Emphasis added). Proposed FAR 15.406 (c) (2) limits the
competitive range to "those proposals most highly rated. .. " Under this test, the
agency would never have to include more than the two, top rated proposals in
the competitive range. The proposed language does not require contracting
officers to include the "greatest number" of proposals in the competitive range.

The proposed FAR language stands the statutory scheme on its head.
FARA authorizes, in some procurements, limiting the competitive range to the
greatest number of proposals that will permit efficient competition. The
proposed FAR 15 Rewrite permits a more restrictive limitation of the competitive
range than the exception in FARA. Why would a contracting officer ever invoke
the exception, which requires inclusion of the greatest number of proposals,
when the general rule in FAR 15.406 (c) (1) does not? The FAR 15 Rewrite
allows, in all procurements, a more restrictive definition of the competitive range
than the test established in FARA for some procurements.

CCIA continues to believe that there is no need to revise the competitive
range test that is contained in current FAR 15.609 (a). This test supports full and
‘open competition and has the additional advantage of clarity. Its terms have
been sufficiently litigated so that there will not be a new wave of protests to test
its meaning. Since FARA specifically authorizes contracting officers to reduce
the proposals in the competitive range for reasons of efficiency, the statute
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- eliminates any concern that the FAR's current, competitive range test will include
too many proposals in too many procurements. CCIA also continues to believe
that prior to promulgating a new, restrictive definition of the competitive range,
itis better to implement an advisory downselect process and see whether this
change addresses whatever problem the FAR drafters perceive.

If the FAR drafters persist in advocating a new competitive range test, ,
then the new draft must at least convey the idea that the competitive range
should include more proposals, rather than less. The competitive range is
established at the point in the procurement where the Government's
requirements are often in flux, and the chance for miscommunication is high.
CCIA suggests that the drafters revise the language in proposed FAR 15.406 (c)
to state that, "Based on the ratings of each proposal against all evaluation criteria,
the contracting officer shall establish a competitive range comprised of all highly
rated proposals, unless the range is further reduced for purposes of efficiency
pursuant to paragraph (c)(2) of this section.”

CCIA is also troubled by the FAR drafters’ failure to accept the regulatory
challenge imposed by FARA to specify the conditions in which efficiency can be
used to limit the competitive range. At a minimum, agencies should be required
to take all reasonable steps to reduce the burden of the procurement process
before excluding offerors from the competitive range. These steps include
establishing page limits for proposals, electronic proposal submission and
evaluation, and use of streamlined evaluation criteria that can be evaluated on a
checklist basis.

406~ icati i

Subsection (e) drops the current prohibitions contained in FAR 15.610 (e)
against auction techniques. CCIA believes that this prohibition should be '
retained, and is not inconsistent with the types of information that proposed FAR
15.406 (e) (3) permits contracting officers to reveal.

FAR 15.407--Proposal Revisions

~ Subsection (b) is significantly improved over the prior version. CCIA
believes that some additional changes will further improve this section. First,
offerors should be given an opportunity to revise their proposals prior to
establishing a second, competitive range. This step is necessary to insure that
proposals are properly evaluated before they are excluded from the
procurement. Second, the regulation should provide that each offeror will
receive equal amounts of time for proposal revisions (unless otherwise agreed
between the offeror and the Government). Although CCIA does not believe that
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common cut-offs are necessary for each round of revisions prior to BAFOs,
offerors must be treated faxrly The best way to avoid unfairness is simply to give
everyone equal time for revisions, even if the submission of revisions (prior to
final proposal revisions) is staggered.

CCIA is also puzzled by the language in FAR 15.407 (a) allowing the
Government to exclude from the procurement an offeror that was initially
included in the competitive range "whether or not all material aspects of the
proposal have been discussed. . . ." This implies that the first stage is-
meaningless and that an offeror may be peremptorily excluded from a
procurement because his proposal has been surpassed by other offerors who
have had the benefit of full discussions with the Government. Under the
proposed regulatory scheme, a contracting officer could hold discussions with
some, but not all offerors or hold full discussions with some offerors and partial
discussions with others. The opportunities for unfair treatment in this proposal
are troubling. The proposed regulation is a dramatic departure from current law,

‘which permits a proposal to be excluded in a second determination of the
competitive range only after the contracting officer complies with current FAR
15.610 (b), which requires discussions "with all responsible offerors who submit
proposals within the competitive range.”

FAR 15.606--Postaward Debriefing of Offerors

This section contains two provisions regarding the timeliness of protests
(15.606 (a) (4) (ii), (iii)) that should be deleted. A similar provision is also
contained in FAR 15.605 (a) (1). Both regulations purport to interpret the
timeliness rules established by GAO in 4 CFR § 21. As a policy matter, CCIA
believes that the GAO bid protest system should be administered by the GAO
through its regulations and decisions, and not through the FAR. The inclusion of
FAR provisions on matters within GAO s purview creates a potential for conflict
that should be avoided.

These provisions are also bad policy. By arbitrarily starting the deadline

for protesting at a point where the offeror lacks significant information, the

ation encourages protests based on rumor, speculation or the
understandable desire to avoid rejection based on untimeliness. The regulation
also penalizes offerors who request delayed debriefings. There are good reasons
for making this request. The amount of information that can be conveyed ata
post-award debriefing is significantly greater than the amount of information
provided in a pre-award debriefing. An offeror should be allowed to make a
reasoned business decision as to whether a protest is appropriate based on as full
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an understanding as possible of the basis for award and the offeror's competitive
position in the procurement.

Finally, the proposed regulations are based on a serious factual error. The
decision to start the protest clock running when an offeror is excluded from the
competitive range, or when he receives notice of award assumes that the offeror
will always have adequate information, on those dates, regarding the decision to
protest. But the notice that an offeror has been excluded from the competitive
range, for example, often conveys no more than that the offeror has been
excluded. The receipt of notice does not tell the offeror how, why, or on what
basis the Government made its decision. To state by regulatory fiat that
timeliness runs from receipt of notice assumes facts regarding the offeror's
knowledge that are very frequently untrue.

AR 15.608--Di ry of Mistak

This provision defines the rules that apply to mistakes discovered after
award. Current FAR 15.607 contains useful procedures regarding the disclosure
of mistakes before award. We believe that these procedures should be retained
in the FAR 15 Rewrite. :

We appreciate the opportunity to provide these comments, and would be

pleased to discuss these matters further at your convenience.

Sincerely,

Edward] Black _ (’,#C‘/
President
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General Services Administration
FAR Secretariat (VRS)
1800 F Street, NW
Room 4035
" Washington, DC 20405

Re: FAR case 95-029

The Associated General Contractors of America (AGC) appreciates the opportunity to
comment on the above-referenced proposed rule. AGC represents more than 33,000 of the
United States construction industry's leading firms, including 7,500 general contractors. AGC:

‘member firms are engaged in the construction of the nation's commercial buildings, factories,
warehouses, highways, bridges, airports, water works facilities, waste treatment facilities, dams,
water conservation projects, defense facilities, multi-family housing prOJects and site preparation
and utilities installation for housing developments.

[1]  Industry impact.

In 1995, federal construction spending totaled over $16 billion. Changes proposed under
the rewrite to FAR 15 will have significant impacts on the way federal construction
contracts are negotiated. In particular, AGC is concerned over how the proposed changes
will affect small businesses, which account for approximately 95% of AGC's
membership. In this regard, AGC is concerned with the Government's decision not to
certify this proposed rule as a "major rule." This failure means that the proposed rule will
not be subject to a review under the Small Business Regulatory Enforcement Fairness Act
(SBREFA), which was enacted to protect small businesses from enforcement of arbitrary
or harmful rules without offsetting benefits.

JUL 14 jgg7
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[2] 15.101-2 Lowest price technically acceptable source selection process.

AGC suggests that "[clJommunications,” as incorporated under 15.101-2(b)(4), should be
limited to clarifications and should not be used in a manner that would allow preferred
offerors an opportunity to improve their proposal.

31 15.102 Multi-step source selection technique.

AGC is concerned that under 15.102(c) offerors who are eliminated from the competitive
range following the initial competitive range determination are unable to participate ". . .
in any subsequent step." AGC suggests that when a solicitation has been significantly
amended, an offeror who has previously been eliminated from the competitive range: may
deserve to be reinserted into the competitive range based on the significantly changed
circumstances. 15.102(c) should be revised to provide this discretion to the contracting
officer.

[4] 15.103 Oral presentations.

AGC generally supports cost-effective oral presentations. AGC is concerned, however,
that the proposed rule does not provide sufficient guidance for ensuring that oral
presentations are as fair and cost effective as possible. AGC suggests that cost-effective
parameters be established for structuring oral presentations. AGC further suggests that a
videotape or audiotape of all oral presentations should be required under 15.103(d) to
assist agency decisionmakers and others with an accurate record for reflection and
review.

[8] 15.201 Presolicitation exchanges with industry.

AGC is concerned that one-on-one meetings under 15.201(c)(4) could remove the
appearance of impartiality from a competition. AGC suggests deleting this subpart.

[6] 15.205 Issuing solicitations.

AGC encourages agencies to make all solicitation sets available free of charge to industry
associations and other not-for-profit organizations for purposes of making the solicitation
sets widely available.

[71 15.206 Amending the solicitation.

AGC suggests revising 15.206(e) so that all offerors of a solicitation, including those who
have been eliminated from the competitive range, receive amendments to the solicitation.
As discussed in section 2 of this comment, AGC believes that offerors previously
removed from the competitive range should be allowed to rejoin the competitive range
based on an amendment to the solicitation.
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AGC believes that 15.206(g) is unfair. A new solicitation should occur if the
Government plans to award a contract based on a departure from its stated requirements.

15.207 Handling proposals and information.

AGC believes that the issue of timely resubmission is not adequately addressed under
15.207(c). Although the contracting officer is required to notify an offeror "immediately"
if resubmission, due to the unascertainability of the submitted document, is required, the
resubmission is not required to occur immediately. AGC believes the Government
should provide safeguards to prevent an appearance of purposeful delay.

15.405 Proposal evaluation.

Given the increasing importance of the collection and use of past performance
information in the selection process, AGC believes it is important that the Government
move toward a system that is fair and impartial to all parties. AGC suggests
modifications to 15.406 which will effectuate fair procedures for past performance
information evaluations.

Past performance.

General note on past performance: The proposed Part 15 rewrite properly acknowledges
the importance of past performance information in the source selection process.
However, because the proposed rewrite does not require all apparent deficiencies in a
contractor's past performance to be discussed during the evaluation process, it falls short
of both adequately protecting contractor rights and ensuring that the Government does

“ business with those contractors that are properly qualified. As such, AGC proposes

revisions to these rules that would require contracting officers to explain fully all
deficiencies in every offeror's past performance information at any stage where a decision
is being made that would affect the rights of that offeror (e.g., award without discussions,
establishment of the competitive range, and source selection decision).

AGC believes these modifications are necessary in order to ensure that source selection
officials are relying on complete, accurate, and current past performance information. At
present there is no uniform system in place throughout the Government concerning
performance reviews for contractors. Recent judicial decisions (as well as rulings from
the Comptroller General) make it clear that the lack of uniformity concerning the
generation, analysis, and reporting of past performance information has oftentimes
resulted in source selection officials using information that is not the most current or
accurate. '

The approach AGC suggests would ensure that offerors and source selection officials
would have the opportunity to discuss openly and freely that information within the
source selection official's possession relating to each offeror's past performance. AGC
suggests the following modifications pursuant to past performance evaluations:
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Under 15.406(a)(1), delete the parenthetical expression that follows the words
"...aspects of proposals . . ." and insert the following new sentence: "Whenever
the Government determines that it is appropriate to make award without
discussions, the Government shall nonetheless provide all offerors that received
less than the maximum possible score, ranking, rating or evaluation on the past
performance element(s) of the evaluation criteria the opportunity to address the
reasons therefore and amend their proposals accordingly before any final award
decision is made."

Under 15.406(b)(3), delete section "(ii)".

Under 15.406(b)(4), revise to read as follows: "Shall address all adverse past:
performance information that caused any offeror to receive less than the
maximum possible score, ranking, rating or evaluation on the past performance
element(s) of the evaluation criteria, irrespective of whether the offeror previously
had an opportunity to comment upon such information."

Under 15.406(d), insert new section (4) as follows: "The contracting officer shall
discuss with each offeror still being considered for award all information in the
Government's possession that caused any offeror to receive less than the
maximum possible score, ranking, rating or evaluation on the past performance
element(s) of the evaluation criteria, and provide any such offeror the opportunity
to address the reasons therefore and amend its proposal accordingly before any
final award decision is made."

15.406 Communications with offerors.
AGC is concerned that appropriate safeguards have not been sufficiently established to
prevent charges of partiality based on communications and/or dxscussmns which are

allowed to occur under 15.406 as proposed.

Under 15.406(b)(2), it appears the Government may enter into communications which

could extend beyond merely clarifying a nonunderstood provision in a proposal. Clearly,

the government could "facilitate the Government's evaluation process" by unintentionally
or intentionally coaching an offeror during a communication, notwithstanding the
government's disclaimer later in this section. Communications should be narrowly
tailored to allow the government to gain a full understanding of a proposal but not to
allow the Government to provide an advantage to any particular offeror.

AGC continues to maintain that determination of the competitive range is a problem.

- Under 15.406(c)(1), agencies are required to establish a competitive range based on

proposals from the "most highly rated" offerors, unless the range needs to be reduced

for reasons of government efficiency. 15.406(c)(2) allows the contracting officer to limit
the competitive range to "the greatest number that will permit an efficient competition
among the most highly rated proposals." This language can result in a competitive range

34
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consisting of one preferred offeror, who then becomes the only offeror to submit a final
proposal. This interpretation is facilitated by an exemption to the requirement to obtain
cost or pricing data, 15.503-1(c)(1)(iii), which considers as "adequate price competition"
-- for purposes of exempting an offeror from providing cost or pricing data -- acquisitions
where only one proposal is actually received and the offeror had no expectation of
competition. It is hard to contemplate a competition of one as competitive. AGC
therefore encourages the Government to disallow down-selection of offerors based solely
on efficiency. '

AGC also has concerns over the conduct and purpose of "discussions" which take place
with offerors determined to be in the competitive range. AGC is concerned generally
over the possibility that offerors can be treated unequally by a contracting officer.
Adequate safeguards to prevent a "better discussion" with a preferred offeror are not
apparent. ‘

A further concern is that 15.406(d)(3) can be read as encouraging contracting officers to
engage in bid shopping. This can particularly be a concern where agencies have
established weighted guidelines for profit or fee prenegotiation objectives and contracting
officers are concerned about deviating from the prenegotation standard, despite what the
market may be indicating. AGC applauds policy guidance on profit set forth in sections
15.504-4(a)(3) and 15.505(a) and encourages the government to instruct contracting
officers that the purpose of "discussions" should not be to reduce contractor profit to zero.

[12] 15.503 Obtaining cost or pricing data.

AGC is concerned that 15.503-1(c)(1)(iii), which considers as "adequate price
competition" -- for purposes of exempting an offeror from providing cost or pricing data
-- acquisitions where only one proposal is actually received and the offeror had no
expectation of competition, provides an opportunity for contracting officers to limit the
competitive range unfairly. AGC believes that by definition there can not be "adequate
price competition" where only one offeror submits a proposal. Therefore, AGC suggests
that 15.503-1(c)(1)(iii) be deleted.

[13] 15.504-1 Proposal analysis techniques.'

AGC is concerned that adequate guidelines have not been established for performing a
cost realism analysis under 15.504-1(d). AGC notes that the appearance of impartiality
can be lost if it appears that a probable cost determination under 15.504-1(d)(2)(ii)
benefits a preferred offeror.

[14] 15.504-4 Profit.

AGC is concerned that 15.504-4(c)(6) not be interpreted by contracting officers to mean
that change orders for the same type of work should always be assigned the same target
profit or fee. Each construction project is unique and contracting officers should always
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consider the particular circumstances involved in a change or modification, even though
the work involved may look similar to previous actions.

15.505 Price negotiation.

AGC applauds the policy guidance at 15.505(a) reading: ". .. A fair and reasonable price
does not require that agreement be reached on every element of cost, nor is it mandatory
that the agreed price be within the contracting officer's initial negotiation position. . . ."
AGC agrees with the Government that best value will result from a negotiation that is
governed by the market. '

15.507-1 Defective cost or pricing data.

AGC believes the standard at 15.507-1(b)(6)(ii) is impossible to prove. The language
allows a contracting officer to disallow an otherwise allowable contractor offset of
defective cost or pricing data if "[t]he government proves that the facts demonstrate that
the price would not have increased in the amount to be offset even if the available data
had been submitted before the date of agreement on price.” This provision could result in
lengthy and costly litigation. It should therefore be deleted. '

AGC is also concerned regarding the treatment of prime contractors relative to
subcontractors and certification of defective cost or pricing data under 15.507-1(e). This
section allows contracting officers to reduce the prime contract price when prime
contractors have certified defective subcontractor cost or pricing data. AGC believes a
"good faith reliance" exception to the prime contract price reduction should exist for
prime contractors who do not have knowledge of the defect or could not have gained
knowledge of the defect with due diligence, unless the exception would provide a
"significant windfall profit" to the prime contractor.

15.605 Preaward debriefing of offerors.

AGC believes a clarification is necessary under 15.605(a)(2). If an offeror under this
section does not submit a timely written request for a preaward or delayed debriefing due
to the direction of the contracting officer, for the purposes of 4 CFR 21.2(a)(2) timeliness
shall be determined using the date the offeror submits a written request for a preaward or
delayed debriefing as the date of notice of exclusion from the competition.

15.607 Protests against award.

AGC encourages the Government to delete "and are requested to submit revised
proposals." from 15.607(b)(2). This language can be read to enable the government to
select preferred offerors to the exclusion of other qualified offerors, including the
protestor, who were in the competitive range on a protested award.



AGC recognizes and appreciates the hard work the Government has undertaken in
addressing the many issues involved in federal negotiated contract regulations. At the
Government's request, AGC welcomes the opportunity to discuss or clarify these comments.

eatles A Hrel

Christopher S. Monek
. Executive Director
Market Services ;



U.S. General Services Administration
Office of Inspector General

General Services Administration
FAR Secretariat (MVRS)

18th & F Streets, N.W. .

Room 4035

Washington, DC 20405

Re: FAR Case 95-029 - FAR Part 15 Rewrite, Group B
Dear Sir or Madam:

The Office of Inspector General (OIG), General Services
Administration (GSA), appreciates the opportunity to submit its
comments on FAR Case 95-029, a proposed rule which would rewrite
FAR Part 15, Contracting by Negotiation, in order to “infuse
innovative techniques into the source selection process, simplify
the process, and facilitate the acquisition of best value.” Our
sole comment relates to the proposed coverage, at section 15.504-
2, which would provide guidance to contracting officers on when to
request audit assistance in negotiating contracts. As you may
know, GSA OIG auditors perform, at the request of contracting
officials, audit reviews and prepare field pricing reports on
proposals for negotiated contracts. '

Current FAR coverage provides, at section 15.805-5(a) (1), that
contracting officials shall request a field pricing report before
negotiating any contracting actions above $500,000 unless they
have available adequate information to determine price
reasonableness. Proposed section 15.504-2(a) would provide that
contracting officers “should request field pricing assistance when
the information available at the buying activity is inadequate to

determine "a fair and reasonable price.” We would advocate
retaining the current standard which, while it provides
contracting officials with sufficient flexibility and

appropriately vests them with discretion on a case-by-case basis
to not require field pricing support if appropriate, nevertheless
affirmatively sets out the threshold of $500,000 and requires
contracting officers to obtain field pricing support in instances
where adequate price reasonableness information is not available
for contracting actions over that threshold. We feel the current
regulatory language more appropriately emphasizes and encourages

18th and “F” Streets, NW, Washington, DC 20405
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the use of field pricing support to aid in the negotiation of
significant contracting actions.

If you have any questions relating to these comments, please feel
free to call Kathleen S. Tighe, Counsel to the Inspector General
on (202) 501-1932.

Sincerely,

William R. Barton
Inspector General
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U.S. General Services Administration
Office of Inspector General

General Services Administration
FAR Secretariat (MVRS)

18th & F Streets, N.W.

Room 4035

Washington, DC 20405

Re: FAR Case 95-029 - FAR Part 15 Rewrite, Group B
Dear Sir or Madam:

The Office of 1Inspector General (OIG), General Services
Administration (GSA), appreciates the opportunity to submit its
comments on FAR Case 95-029, a proposed rule which would rewrite
FAR Part 15, Contracting by Negotiation, in order to *“infuse
innovative techniques into the source selection process, simplify
the process, and facilitate the acquisition of best value.” Our
sole comment relates to the proposed coverage, at section 15.504-
2, which would provide guidance to contracting officers on when to
request audit assistance in negotiating contracts. As you may
know, GSA OIG auditors perform, at the request of contracting
officials, audit reviews and prepare field pricing reports on
proposals for negotiated contracts.

Current FAR coverage provides, at section 15.805-5(a) (1), that
contracting officials shall request a field pricing report before
negotiating any contracting actions above $500,000 unless they
have available adequate information to determine price
reasonableness. Proposed section 15.504-2(a) would provide that
contracting officers “should request field pricing assistance when
the information available at the buying activity is inadequate to

determine a fair and reasonable price.” We would advocate
retaining the current standard which, while it provides
contracting officials with sufficient flexibility and

appropriately vests them with discretion on a case-by-case basis
to not require field pricing support if appropriate, nevertheless
affirmatively sets out the threshold of $500,000 and requires
contracting officers to obtain field pricing support in instances
where adequate price reasonableness information is not available
for contracting actions over that threshold. We feel the current
regulatory language more appropriately emphasizes and encourages
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the use of field pricing support to aid in the negotiation of
significant contracting actions.

If you have any questions relating to these comments, please feel
free to call Kathleen S. Tighe, Counsel to the Inspector General
on (202) 501-1932.

Sincerely,

William R. Barton
Inspector General
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- UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

WASHINGTON; D.C. 20460 qﬁ d7 7 50;

OFFICE OF
ADMINISTRATION
AND RESOURCES

MANAGEMENT

Aneuc‘

JUL. 1) k9T

Ms. Shdron A. Kiser

General Services Administration
. FAR Sedretariat (MVRS)

1800 F (Street, NW, Room 4037
Waehington, DC 230405

Case 95-029

Kiser:

Contracting by Negotiation and Competitive Range
Determinatione. The Environmental Protection Agency (EPA) has
the following comments regarding the rewrite:

. The evaluation factors and subfactors in FAR 15.404
have eliminated the environmental objectives as
prescribed in Executive Order 12873 dated October 20,
1993, Federal Acquisition, Recycling, and Waste
Preveutlion. These objectives are currently set forth
in FAR 15.605. EPA favors retaining the environmental
objectives, which are addressed in FAR Part 23, as
evaluation factors.

. FAR 1.102-2(c) (3) states in the second sentence that
“All contractors and prospective contractors shall be
treated fairly and impartially, but need nat he treated
the same.” While we agree with this concept, it
represents a dramatic shift from previous policy as it
pertains to source selection. One could argue that it
would be difficult to treat prospective contractors
fairly and impartially if they are not afforded the
same treatment. Consideration should be given to
revising the sentence to read as follows: “...The goal

w 18 EQT
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of'participants in the system is to treat all
contractors and prospective contractors fairly and
impartially...”

JUL-14-1997 14:44 FROM USEPB ORM PTOD - T

. FAR 6.101(b) states in part that “Contracting officers
shall provide for full and open competition...that [is]
best suited to the circumstances of the contract action
and consistent with the need to fulfill the
Government'’'s requiremento cfficicntly.” It is unclear
what is implied or intended by the statement ...fulfill
the Government’'s requirements efficiently...”

}
. FAR 15,000, which addresses the scope of the part,.
omits any referencc to limited competitiona such as
acquisitions conducted under FAR 6.2, Full and Open
Competition After Exclusion of Sources. The scope of
Part 15 should clearly state that it applies to
competitive, noncompetitive, and limited competitive
negotiatcd procurements.

. FAR 15.001 Definitions. This section as a whole does
not recognize communications or discussions with
offerors which occur before receipt of proposals.
Language should be added to include cumwnunications or
clarifications which may be necessary during the period
between solicitation issuance and receipt of proposals.

. FAR 15.001 Definitions--Communications: it should
indicate Lhal communications occur after the receipt of
initial propcsals.

. FAR 15.001 Definitions--Negotiation: it should
indicate that negotiation occurs after receipt and
evaluation of inicial proposals. '

. FAR 15.001 Definitions--Propnsal modification: it
should state that it is a change made to a proposal .
before the solicitation’s (or an amendment to the
solicitation’s) cleosing date and time.

. FAR 15.002 addresses types of negotiated acquisitioen.
: It should also refer to acquisitions with limited
competition. . In 15.400 the scope of the subpart has

2
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of participants in the system is to treat all
contractors and prospective contractors fairly and
impartially...”

. FAR 6.101(b) states in part that “Contracting officers
shall provide for full and open competitien...that [is]
best suited to the circumstances of the contract action
and consistent with the need to fulfill the
Government’s requirements efficiently.” It is unclear
what is implied or intendcd by the statemenl ...fulfill
the Government’'s requirements efficiently...”

. FAR 15.000, which addresses the scope of the part, '

' omits any reference to limited competitions such as
acquiritions conducted undcr FAR 6.2, Full and Open
Competition After Exclusion of Sources. The scope of
-Part 15 should clearly state that it applies to
competitive, noncompetitive, and limited competitive
negotiated procurements.

. FAR 15.001 Definitions. This section as a whole does
not recognize communications or discussions with
offerors which occur before receipt of proposals.
Language should be added to include communications or
clarifications which may be necessary during the period
between sclicitation issuance and receipt of proposals.

. FAR 15.001 Definitions--Communications: it should
indicate that communicatione occur after the receipt of
inmitial proposals.

J FAR 15.001 Definitions--Negotiation: it should
indicate that negotiation occurs after receipt and
evaluation of initial proposals.

. FAR 15.001 Definitions--Proposal modification: it

: should state that it is a change made to a proposal
before the solicitation’s (or an amendment to the

solicitation’s) c¢losing date and time.

. FAR 15.002 addresses types of negotiated acquisition.
It should also refer to acquisitions with limited
competition. . In 15.400 the scope of the subpart has

P
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the same omission; the scope should refer to limited
competitions.

FAR 15.100 Scupe of the subpart on Source Selection
Processes and Techniques should be enhanced by adding
the following sentence at the end of the section:
“Other acquisition processes and techniques may be used
to design acquisition strategies as appropriate to the
specific circumstances ol Lhe ac¢guisition.”

FAR 15.101-1 in discussing the trade-off process should
address a trade-off analysis in which award is made to
an offeror other than the highest technically rated
offeror.

FAR 15.103 in addressing oral presentations at the end
of the introductory paragraph should state “when
appropriate and requested.” FAR 15.103(c) (6) addresses
oral presentations and states, “"The scope and content
of communications that may occur between the
Government's participants and the offeror's
representatives as part of the oral presentations,
e.g., state whether or not discussions will be
permitted during oral presentations (see 15.406(d)).”
This conflicts with the definition of “Discussions”, as
defined in FAR 15.001 and the FAR claurme §2.215-

1(a) (4), where it specifically states that “discussions
are negotiations that occur after establishment of the
competitive range that may, at the contracting
officer’s discretion, result in the offeror being
allowed to revise its proposal”. Recommend removing
the words “e.g., state whether or not discussicns will
be permitted during oral presentations (see
15.406(d) )", as discussions are not permitted prior to
the establishment of the competitive range..

FAR 15.103 is addressed by another commenter as
allowing for dialogue as a part of oral presentations.
The dialogue is characterized as clarifications and not
discussions. This commenter states that there is a
risk placcd on thc contracting officcr by following
this approach, namely, to avoid technical leveling.
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No language was suggested to indicate that dialogue
during the oral presentations is actually
clarifications.

. FAR 15.201(c) (¢) addresses one-on-one meetings with
potential offerors. It may be useful to state that no
potential offeror should receive preferential Lriealment
in the opportunity to participate in such meetings; the
Government needs to clarify its acquisition strategy to
avoid any appearance of favoring a particular
contractor.

. FAR 15.206(g) could be enhanced by adding in language
indicating that paragraph (g) is subject to the
requirement in paragraph (f) i.e., that if the
departure from the stated requirements is so
substanlial that it is beyond what prospective offerors
could have reasonably anticipated, cancellation and re-
solicitation will be mandatory.

. FAR 15.208(3) on late proposals has been modified and
puts the burden on the contracting officer to detexrmine
the actual facts and circumstances surrounding a late
submission. It is possible that many late praposals
could be subject to continuocus appeals by offerors for
inclusion due to a unique situation or circumstance
which prevented the timely submission of the proposal.
Based on this FAR change, the contracting officer could
almost never render a proposal late. This commenter
believes that the FAR section on late proposals should
remain unchanged.

. FAR '15.306-1 details items that the agency contact
point shall determine. This listing appears to be a
confusing overlap between the role of the agency
contact point and the contracting officer. For
instance, should not the contracting officer be
determining if there is sufficient technical and cost
information? What does an approval of a contracting
officer mean if the agency contact point -is making all
these determinations?




JUL-14-1997 14:45 FROM USEPA OAM PTOD TO 5014067

7502538

. FAR 15.405(a) (1) Cost or price evaluation. This
section states that under fixed price or fixed price
with economic price adjustment contracts, the
contracting officer may use price comparison to satisfy
the price analysis requirement. This guidance should

"be further clarified to include ID/IO contracts with
fixed unit prices.

| »FAR 15.405(a) (2) (ii) addresses past performance
evaluation. It should state that offerors may identify
any relevant current contracts.

. FAR 15.405(a) (4) addresses the issue of cost
intormation being provided to members ot the technical
evaluation team. The paragraph should state when (at
what point: in the process) the cost information may be
provided to the team.

. FAR 15.406 (b) indicates that communications with
offerors before establishment of the competitive range
should not provide an ocfferor an opportunity to revise
its proposal, but can be used to address ambiguities in
the proposal or other concerns. If an offeror uses the
communications to address ambiguities or other
concerns, would this not lead to proposal revision
which the proposed rule arguably prochibite?

. FAR 15.406 (c) addresses establishing the competitive
range. The competitive range is comprised of proposals
most highly rated, unless the range is further reduced
for “purposes of efficiency” by the contracting
officer. However, the concept of “efficient
competition” is not explained in 15.406(c) nor in the
provision at 52.215-1(f). What rationale is acceptable
for “purposes of efficiency”? Would resource
constraints be an acceptable reason to further reduce
the competitive range? Does this change mean that
contracting officers will now have the authority to
make competitive range decisions by selecting an
appropriate number of “highly rated proposals” without
concern about being overruled by a protest forum?

o i ) - TOTAL P.04
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. Furthermore, the concept of moat highly rated is vague
and confusing. The most highly rated needs to be in
relation to a standard, such as the maximum potential
rating. ’

. FAR 406(c) (1) stateo that the competiilive range shall
be comprised of *“...those proposals most highly
rated...” This seems to imply that cost is not a valid
reason to exclude an offeror, or that cost must be
‘point scored or color scored. The language should be
reviged to etatc that the competilive range should
include those proposals that “offer the best value to
the Government...” '

. FAR 15.406(d) (3) omits the fact that the contracting
officer should also discuss “weaknesses” with the
offerors. It only refers to deficiencies and
significant weaknesses. .

. FAR 15.407(a) Proposal revisions. The first sentence
cshould be clarified Lo read, “If, after discussions
have begun, an offeror originally in the competitive
range...”

. FAR 15.407(b) At the end of paragraph (b) a clarifying
sentence could be added to the effect that the
contracting officer can request further revisions if
determined to be necessary.

. FAR 15.503-3 states that the contracting officer should
uot obtain more intormation than is necessary for
determining the reasonableness of the price or
evaluating cost realism when requiring information
‘other than cost or pricing data. Currently FAR 15.502
uses the words shall not when requiring the unnecessary
submission of actual cost or pricing data. Is there a
reason for this different standard (the should not
standard) in requiring information in the other Lhan
cost or pricing data category? ’

L

TOTAL P.@2
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We appreciate the opportunity to comment on the proposed
- rule and look forward to the implementation of the rewritten FAR
Parzl 19. :

Sincerely.

@ﬁBalley, Directpr

Offi Acgquisition anagement

TOTAL P.01
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NEWPORT NEWS
SHIPBUILDING

* General Services Administration
FAR Secretariat (VRS)

1800 F Street, NW, Room 4035
Washington, DC 20405

Subject: Proposed Revisions to FAR Part 15, FAR Case 95-029

Gentlemen:
On behalf of Newport News Shipbuilding and Dry Doc
comments on the proposcd ncw FAR rule cited in Case 95-029

4101 Washington Avenus

Newpor News, Virginia 23607-2770
Phone: 757-380-2000
htip://www.nns.com

July 14, 1997

1-02939

Company, the following
e submitted:

1. Newport News Shipbuilding supports this effort on the part of thc Government to
reduce or eliminate burdensome and unneeded paperork, processes and regulation
that add cost and gencrate little or no value to the work product.

2. From a shipbuilding perspective, the Government ne¢ds to take a broader approach
when considering past performance in proposal evalyation. Ships are complex
weapon systems that take from five to seven years to/complete and many changes
take place during those years that have a direct impagt on a shipbuilders performance.

This raises several problems including:

a) Old information that is out of date. Ship consjruction takes so many years that

information, whether good or bad, generated

construction phase for one contract may not

for past performance during the
e valid for the next solicitation.

b) The Government should perform some analygis of the shipyards past
performance prior to including past performapce in solicitations. This analysis
should be provided to the respective shipyards for review and comment. There
should also be some schedule for the analysis{to be reviewed and updated

periodically and provided to the respective s
an update is done.

pyards for comment each time

¢) The proposed rule states that the Government should take into consideration
information provided by the offeror that is sirnilar to the Government
requirement. It should be a requirement that the Government use such
information in the evaluation process. In shipbuilding, for instance,
information on ship repair work is applicable to ship construction and vice

versa.

We thank you for giving us the opportunity to submit our commepnts.

Sincerely, .

Director, Contracts

. i3
R.D.'\{'Wﬁ/

y & B97

" mm
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DEFENSE PERSONNEL EUPPORT CENTER
2800 SOUTH 20TH ST.
PHILADELPHIA PA 18145-5099

DPSC-PM Comments on the FAR Part 15 Rewrite
Contracting by Negotlation —~Group A~

2.101 Definitions - Page 7. Recommend the definition of best value be revised. .

Suggestion: “Best value means the outcome of an acquisition process that, in the
Government's most Informed business Judgment, Is expected to provide the greatest
overall beneflt in response to the requirement.”

Ratlonale: In accordance with the deflnition of acquisition In FAR Part 2, among other
things it also includes contractor performance and contract administration. Relying on
this definition, we cannot determine the actual "outcome of an acquisition” as it is used In
this proposed definltion. We do consider contractor performance information on previous
contracts during the source selection process, however in making a best value
determination, one can only use this information to assess the expected outcome of an
acquisition. 1) Since Best value approaches are described in 15.1 Source Selection
Processes and Techniques as "used to design competitive acquisition strategies”, one
can only anticipate the outcome of an acquisition when selecting one of the
processes/techniques described therein. 2) Due to the significant dollars and resources
invested In this process, | prefer a more professional approach of using our most
informed business judgment In selecting a prospective contractor. “in the
Government’s estimation” sounds too much like a guess and we recetve enough criticism
from the American taxpayers without adding fuel to the fire.

15.0 Scope - _Page 11

—~156.001 Definitions. Recommend the term “discussions”® not be used In the definition
of communications.

Ratlonale: There Is already enough confusion over communications vs. discusslons. For
streamlining purposes we do need to make a distinction between the two, which | believe

. is the intent of the proposed final rewrite. Using both terms under one definition will only
add to the confusion over this issue. Please consider the following instead:

Suggestion: Communications are the act or process of interchanging thoughts,
opinions, or information between the Government and an offeror after the receipt of
proposals. Communications may take place prior to or after establishment of the
competitive range and Is achleved by explanation or substitution of something not known
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or clearty understood by the Government. It does not allow an offeror the opportunity to
revise its proposal, except for the correction of apparent clerical mistakes.

15.1 Source Selection Processes and Techniques - Page 12

415.101 Best Value continuum. Recommend the term “"continuum” be changed to
“approaches” since It makes more sense when you related it to the follow-on
paragraphs. Also, the last sentence does not seem to flow properly, suggest It be
revised as follows:

5uggestlod “The less deflnitive the requirement, the more development work required,
or the greater the performance risk,the-more technical or past performance
consuderatlons may play a dominant role in source selection.”

15.102 Munl-stag oourco selection technique - Pago 13

Replace the term_technique with process. The coverage here describes a process (e.g.,
step 1, subsequent step, next step) not a technique.

~ Comment: | am not sure what or who prompted this coverage, but | do not see any
added value In this process at all. Perhaps the writer(s) can further clarify the existing
‘language after considering the following:

—In the first step [para. (b)] it states that full proposals are not required but goes on to
address minimal submissions consisting of 1) statements of qualifications, 2) proposed
technical concepts, 3) past performance Information, and 4) pricing information. Excuse
me, but isn't this a full proposal? Paragraph (c) seems to confirn my Interpretation that
full proposals are required In the first step, by limiting agencies to only seek additional
information in any subsequent step sufficient to permit an award without further

discussion or another competitive range determination. When may | conduct meaningful
discussions? In the first step?

Suggestion: Eliminate this coverage altogether or use the language In the first rewrite
instead. If this coverage cannot be eliminated or substituted, here are some addmonal
suggestions:

1) Include a statement in paragraph () that states that this process Is more conducive
to acquisitions with complex or less deflnitive technlcal requirements .

2) The language in paragraph (b) needs to be clarifled or rewritten to eliminate any
inference that full proposals are not required in the first step. Perhaps the statements of
qualifications and past performance information could be the minimum information initially
submitted. Then the proposed technical concepts and pricing information could be
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submitted in the second step which would form the basis for the initial competitive range
determination and communications/discussions.

3) The third sentence of paragraph (b) beginning with *“The solicitation also...... "Is a lead
in sentence to subsequent steps and therefore belongs at the end of paragraph (b).

4) Either delete the last sentence in paragraph (c). since it adds no vaiue and is the
outcome of any acquisition process or add the same sentence to each of the two other
processes/techniques. : ‘

'

' 15.103 Oral presentation [technique] - Page 13

Suggestion: Since Subpart 158.1 Is titled processes and techniques and for consistency.
purposes, drop the “s” off of presentation and add the term “technique” to the title.

Comment: In the firet paragraph it states that oral presentations may occur at any
time in the acquisition process. | disagree with the way this Is stated since anytime in the
acquisition process may include before the closing date. Is this really possible?

in the third line of paragraph (a) after the word representations, suggest you
Incorporate [past performance Inf