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DEPUTY SECRETARY OF DEFENSE

1010 DEFENSE PENTAGON

WASHINGTON, DC 20301-1010
JAN 1 2 2005

MEMORANDUM FOR SECRETARIES OF THE MILITARY DEPARTMENTS
CHAIRMAN OF THE JOINT CHIEFS OF STAFF
UNDER SECRETARY OF DEFENSE FOR POLICY
COMMANDER, U.S. CENTRAL COMMAND
COMMANDER, U.S. EUROPEAN COMMAND
COMMANDER, U.S. PACIFIC COMMAND
COMMANDER, U.S. SOUTHERN COMMAND
COMMANDER, U.S. SPECIAL OPERATIONS COMMAND
ASSISTANT SECRETARY OF DEFENSE FOR SPECIAL

OPERATIONS AND LOW INTENSITY CONFLICT
ASSISTANT SECRETARY OF DEFENSE FOR
HEALTH AFFAIRS
GENERAL COUNSEL OF THE DEPARTMENT OF
DEFENSE

SUBJECT: Policy Statement and Guidelines on Body Cavity Searches and
Exams for Detainees Under DoD Control

Body cavity exams for detainees under DoD control shall be conducted n
accordance with the attached policy guidance. Please ensure that this guidance is
distributed within your organization. The Joint Staff is responsible for implementing this

policy.

/Zwﬂ%ﬁ
Attachment:

As stated
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Policy Statement and Guidelines on Body Cavity Searches and Exams
of Detainees in DoD Control.

The United States has a significant and legitimate interest in performing approprate
security searches and medical exams that address the safety, health, and security concerns
of DoD personnel and detainees under DoD control. However, the use of body cavity
exams and searches may conflict with the customs of some detainees. Therefore,
effective immediately, the following guidelines are in effect:

* Do not perform routine detainee body cavity exams or searches (to include herma
exams).

e Body cavity exams may be performed for valid medical reasons with the verbal
consent of the patient. However, these exams should not be performed as part of
a routine medical intake exam.

e Body cavity searches are to be conducted only when there is a reasonable belief
that the detainee is concealing an item that presents a security risk.

e To the extent possible and consistent with military necessity, a body cavity exam
or search, whether conducted for medical or security reasons, should be
conducted by personnel of the same gender as that of the detainee being searched.

o All body cavity exams and searches will be conducted in a manner that respects
the person.

o The first general officer in the chain of command shall be the ai)proval authority
for body cavity searches (other than those performed for valid medical reasons).

e For the purposes of this policy, a detainee is a person under the control of the
Department of Defense as a result of armed conflict, including the global war on
terronsm, and includes enemy combatants, enemy prisoners of war, and civilian
internees.
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(0)(2) ' (1210212003

CONFLICT, INCLUDING THE GLOBAL WAR ON TERRORISM, AND INCLUDES ENEMY
COMBATANTS, ENEMY PRISONERS OF WAR, AND CIVILIAN INTERNEES.//

TO Addressees
(OR1) HHQL4, GWSARCENT, 3A CMD GRP
(DN1) DOD, ARMY, ORGANIZATIONS, USATHIRD, 3A CMD GRP(SC)
(OR2) HEFL21, ARCENT INTEL FT MCPHERSON GA
(DN2) DOD, AUTODIN PLAS, AIG 6-AZ, ARCENT INTEL FT MCPHERSON GA
(OR3) NVZR{, CDR COMUSMARCENT(MC)
(DN3) DOD, CENTCOM, ORGANIZATIONS, CDR COMUSMARCENT{MC)
(OR4) XNLA3, ACFLCCCMDSC
(DN4) DOD, ARMY, ORGANIZATIONS, CFLCC ARIFJAN KWT, CFLCC CMD(SC)
(OR5) HEFL21, CFLCC INTEL CAMP ARIFJAN KU
(DN5) DOD, AUTODIN PLAS, CE-CS, CFLCC INTEL CAMP ARIFJAN KU
(OR6) HOA, CITF HOA(SC) -
(DNG6) DOD, CENTCOM, DEPLOYED, CITF HOA, CJITF HOA(SC)
(OR7) XNLA3, MARCENTKUSC
(DN7) DOD, ARMY, ORGANIZATIONS, MARCENT ARIFJAN KWT, MARCENT-KU(SC)
(OR8) IRAQ, MNFIRAQCGSC
(DN8) DOD, ARMY, DEPLOYED, M
(OR9) MNFIRAQDETAINEEOPS _
(DN9) DOD, ARMY, DEPLOYED, MNF IRAQ, MNF IR
(OR10) HEFL21, TASK FORCE OMAHA
(DN10) DOD, AUTODIN PLAS, T, TASK FORCE OMAHA
(OR11) NVZR1, CDR SOCCENT(MC)
(DN11) DOD, CENTCOM, ORGANIZATIO?
(OR12) CFC, CFCAJOCSC o
(DN12) DOD, ARMY, DEPLOYED, CFCA, CFCA JIOC(SC)
(OR13) RGISIMFI3, COMUSNAVCENT _
(DN13) DOD, AUTODIN PLAS, CE-CS, COMUSNAVCENT
(OR14) NVZR1, HQ SOCCENT(MC)
(DN14) DOD, CENTCOM, ORGANIZATIONS, HQ SOCCENT(MC)
(OR15) VLSB2, V3USCENTAF
{DNi:) DOD, AF, ORGANIZATIONS, 'USCENTAF(SC)

NF IRAQ, MNF IRAQ CG(SC)

AQ DETAINEE OPS(MO)

'S, CDR SOCCENT(MC)

3

{OR 1..} N\ER_E} USCEN—TGOM JOINT SECURITY(MC)
(DN1) DOD, CENTCOM, ORGANIZATIONS, USCENTCOM
(OR2) NVZR1, USCENTCOM JUDGE ADVOCATE(MC)
(DN2) DOD, CENTCOM, ORGANIZATIONS, USCE‘J‘.@..-}CGM JUDGE ADVOCATE(MC)
(OR3) NVZR1, USCENTCOM SURGEON(MC)

JOINT SECURITY(M()

Page 2 of 3
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b)(2) 02/02/2005

(DN3) DOD, CENTCOM, ORGANIZATIONS, USCENTCOM SURGEON(MC)
Originator-OR - NVZRI1, USCENTCOM JOINT SECURITY(MC)
Originator<-DN - DOD, CENT COM, ORG%NIZ%TKRS , USCENTCOM JOINT SECURITY(MC)
ContentTyvpe - 2.16.840.1.101.2.1.2.3 .
SecurityPolicyID-ACP120 - 2.16.840.1.101.2.1.3.14
SpifiD-ACP120 - [406B1A25350B565E]-[021110][348}{01]{65][02][01]{0U3][OE]
ClassificationMark-ACP120 - UNCLASSIFIED/
PrivacyMark-ACP120 - PRIVACY MARK UNDEFINED
CategoryMark-ACP120 - GENSER Categories//GENSER Informational Categories//FOR
OFFICIAL USE ONLY
PrecedenceCopy - ROUTINE
MessageType - OTHER-ORG A\HZ A[[(I}AL
MTS-ID - /C=US/ADMD=DMS;
LOCAL=fynvzr01.028:02.02.05. 21 43
Recipient-OR - NVZRI1, CDR CO? '.f.USMARCENT(’VIC)
Recipient-DN - DOD, CENTCOM, ORGANIZATIONS, CDR COMUSMARCENT(MC)
Signers-DN - DoD), CENTCOM, C}rgamzatmns USCENTCOM JOINT SECURITY (mc)
ThisM’VIU&tr -

INTCOM JOINT

SECURITY(MC)
ThisMMUserID - 088288 020205214337Z
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Access to Detainees and Detention Facilities in Afghanistan (U)

General Statement of Policy (U)

1. (U) It is the policy of the Department of Defense (DoD) to allow limited access to

DoD detainees and detention facilities in Afghanistan, consistent with DoD’s
responsibilities to:

Fnsure humane treatment of detainees;

Obtain intelligence;
Investigate criminal law enforcement matters; and
Reinforce Coalition unity.

e & & & @

Directive 2310.01E, DoD Directive 3115.09, DoD Directive-Type Memorandum 09-031
(upon publication), U.S. Army Field Manual 2-22.3, and application of the Geneva

Conventions’ provisions against subjecting detained persons (0 public curiosity.

3. FPFEOHEAs used herein, the term “detainees” refers to persons under the control of
U.S. forces at DoD Theater Internment Facilities (TIFs) and other DoD detention

facilities below the TIF level. The terms “access to detainees” and “visits to detainees™

S cmca=acs
follows:

5.1. ot
USCENTCO




5.2. (TS Approval authorities prescribed for exercise by Commander, Joint
Task Force (JTF) 435, are further delegable to a TIF or Field Detention Site (FDS)
Commander, as appropriate.

6. RO The Under Secretary of Defense for Policy (USD(P)) 1s the approval
authority for exceptions to this policy.

References (U)

e DoD Directive 2310.01E, The Department of Defense Detainee Program,
September 5, 2006

o DoD Directive 2311.01E, DoD Law of War Program, May 9, 2006

e DoD Directive 3115.09, DoD Intelligence Interrogations, Detainee Debriefings,

September 2006 N
o The Detainee Treatment Act of 2005, Public Law No. 109-163, Title X1V, January
6, 2006

. . @eHey Commander, USCENTCOM, is the approval authority for visits by foreign
government agencies and personnel to nationals of their respective countries held at DoD

detention facilities, including facilities below the TIF level, when these visits are for
purposes of obtaining intelligence information, furthering criminal investigations or
prosecutions, or facilitating the transfer of detainees to the custody and control of their

home countries, except as provided in paragraphs 13 and 14, below.




visit.

9.3. =TS Additionally, Commander, USCENTCOM, shall provide
_nmzﬁcmmn Of such visits to U.S. Embassy Kabul and, as appropriate, the GIR0A.

d@mm@e review b@ard pmcaedmgs or remfercmg Coalition umty

. tFOE®) Commander, USCENTCOM, may grant blanket approvals for
agencies and ;persanncl of the GIR0A and ISAF partner nations to visit DoD detention
facilities for these purposes.

Bagram CENTCOI\/I 312




Director, Joint Staff, to USD(P) for decision, in coordination with the Department of
State and, when the visit is for purposes of obtaining intelligence information, with
USD(]).

agencies and personnel are conducted in conformity with applicable U.S. law, and
relevant international law, including but not limited to the Detainee Treatment Act of




against subjecting detained persons to public curiosity.

15.2. (U) A trained and certified DoD interrogator (or an intelligence
professional, if an interrogator is not available) shall monitor all interrogations,

15.3. (U) Only U.S. service members and DoD employees are authorized to serve

as monitors of interrogations, debriefings, or other questioning. Contractor personnel are
not authorized to serve as monitors.

interrogator(s) and detainee in full view and under constant observation.

15.5. (U) If the monitored party does not adhere to DoD policies and procedures,

the monitor shall immediately terminate the interrogation, debriefing, or other

questioning and report the noncompliance in accordance with DoD Directive 3115.09,
Enclosure 3.

Visits by Non-DoD U.S. Government Agencies and Personnel (U)

individually.

Bagram CENTCOM 314



17.1. 60
DoD U.S. Government agencies and personnel who routinely conduct official business at
DoD detention facilities. In all other cases, Commander, USCENTCOM, shall review

Staff, t USD(P), or his or her designee, for decision.

19. LB Commander, USCENTCOM, shall ensure that visits by non-DoD U.5.
Government agencies and personnel are conducted in conformity with applicable U.S.
law, and relevant international law, including but not limited to the Detainee Treatment
Act of 2005, as well as applicable DoD policy, including DoD Directive 2310.01E, DoD
Directive 3115.09, DoD Directive-Type Memorandum 09-031 (upon publication), U.S.
Army Field Manual 2-22.3, and application of the Geneva Conventions’ provisions

against subjecting detained persons to public curiosity.

19.1. (U) If conducted for purposes of foreign intelligence collection, visits by
non-DoD U.S. Government agencies and personnel to DoD detainees are subject to the

(NGOs) (U)

20. =06y Commander, USCENTCOM, shall publish implementing guidance and
procedures regarding access by the International Committee of the Red Cross (ICRC) to
DoD detainees and detention facilities, consistent with DoD policy, applicable U.S. law,
and relevant international law, and shall ensure that ICRC visits are conducted 1n

_ NTCO



Commander, USCENTCOM, shall review and decide on each request for access
individually.

212. (&

%7 Commander, USCENTCOM, shall provide written notice of such

representatives of IOs and NGOs (other than the ICRC) to DoD detainees and detention
facilities for any purpose not specified in paragraphs 20 and 21, above, through the
Director, Joint Staff, to USD(P), or his or her designee, for decision in coordination with
the Department of State.

Visits by News Media Organizations (U)

:_; news media organizations to visit DoD detainees or detention facilities for any purpose
not specified in paragraphs 23 and 24, above, through the Director, Joint Staff, to USD(P)

for decision in coordination with OSD PA and USD(I).




wﬁh the D Ofﬁce of General Counsel

U.S. Citizens, Nationals, and Resident Aliens (U)

Joint Smffﬁ and U—S-(P)g or hlS or her demgnee Of all visits and requests to visit any DOD
detainee who is a U.S. citizen or claims to have been born in or to be a national or
resident alien of the United States, including any dual-national detainee who is a U.S.

citizen or clalms to have been bOm in or o be a naﬂonai m“ mmdent alien of the United

| p—
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e (U) Cuba

e (U)Iran
e (U) Sudan

e (U)Syna

Counterterrorism Efforts (U)

e (U) North Korea
e (U) Venezuela
e (U) Eritrea

Other countries whose access to DoD detainees or detention facilities is likely to raise

(FOUO) Note: Amendments to this Annex require the approval of the Under Secretary
of Defense for Policy, in coordination with the Department of State.

J OM 31
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(U) U.S. Forces operating under Operation Enduring Freedom (OEF) authority are

authorized to detain persons temporarily, consistent with the laws and customs of war (¢.g.,
in self-defense or for force protection). Additionally, OEF forces are authorized to detain,
and to intern at the Bagram Theater Internment Facility (BTIF), persons who meet the
following criteria:

e (U) Persons who planned, authorized, committed, or aided the terrorist attacks that
occurred on September 11, 2001, and persons who harbored those responsible for
those attacks;

poses, taking into account an assessment of the detainee’s potential for rehabilitation,
reconciliation, and eventual reintegration into society. If, at any point during the detainee

review process, a person detained by OEF forces 1s determined not to meet the criteria

detailed above or no longer to require internment to mitigate their threat, the person shall be
released from DOD custody as soon as practicable. The fact that a detainee may have

Capturing Unit Review (U)

(U) Commander, USCENTCOM, shall ensure that OEF detainee review procedures
include a review by the capturing unit commander, with the advice of a judge advocate, to

assess whether persons detained by the unit meet the criteria for detention. This review shall

occur prior to requesting a detainee’s transfer to the BTIF for internment, and normally

within 72 hours of the detainee’s capture.

Transfer Request (U)

(U) Commander, USCENTCOM, shall ensure that OFEF detainee review procedures

include a request, by the capturing unit commander, to transfer to the BTIF those detainees

eria for internment. The capturing
unit commander shall forward the transfer request to the BTIF commander for review.

the capturing unit commander assesses may meet the crit




UNCLASSIFIED

Review of Transfer Request (U)

requested meet the criteria for internment. This review shall occur prior to approving a
request to transfer a detainee to the BTIF for internment, and normally within 14 days of the
detainee’s capture.

Initial Detainee Notification (U)

the basis for their internment, including an unclassified summary of the specific facts that
support the basis for their internment. Commander, USCENTCOM shall further ensure that

detainees also receive a timely and adequate explanation of the detainee review procedures,
including, at a minimum: the fact that the detainee will have an opportunity to present

information and evidence to a board of officers convened to determine whether the detainee
meets the criteria for internment; the projected dates of the detainee’s initial and periodic
review boards: and the fact that a personal representative will be appointed to assist the
detainee before the review boards. Detainees shall receive such notice and explanation, 1n
writing and orally in a language the detainee understands, within 14 days after the detainee’s

transfer to the BTIF whenever feasible.

Detainee Review Boards (U)

(U) Commander, USCENTCOM shall ensure that a board of officers reviews all
reasonably available information to determine whether each person transferred to the BTIF
meets the criteria for internment and, if so, whether the person’s continued internment 18

necessary. These reviews shall occur within 60 days after the detainee’s transfer to the B11F

the convening authority for review boards.

(U) Review boards shall be composed of three field-grade .-Ofﬁcers authorized access

to all reasonably available information (including classitied information) relevant to the

determinations of whether the detainee meets the criteria for internment and whether the

detainee’s continued internment is necessary. In order to ensure the neutrality of the review
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e (U) Review board proceedings shall follow a written procedural script in order to
provide the detainee a meaningful opportunity to understand and participate in the

proceedings (e.g., similar to the script used in Multi-National Force Review
Committee proceedings in Iraq).

¢ (U) Members of the review board and the recorder shall be sworn. The recorder shall

be sworn first by the president of the review board. The recorder will then administer
the oath to all voting members of the review board, including the president.

e (U) A written record shall be made of the proceedings.

security if held in the open.

e (U) The detainee shall be advised of the purpose of the hearing, his or her

opportunity to present information, and the consequences of the board’s decision, at
the beginning of the review board proceedings.

e (U) The detainee shall be allowed to attend all open sessions, subject to operational
concerns, and will be provided with an interpreter if necessary.

e (U) The detainee shall be allowed to call witnesses if reasonably available and

considered by the Board to have relevant testimony to offer, and to question those

witnesses called by the review board, subject to any operational or national security

concerns. Relevant witnesses serving with U.S. Forces shall not be considered
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The president of the review board shall determine whether witnesses not serving with.
U.S. Forces are reasonably available. At the discretion of the president of the review

board, such relevant witnesses may testify by means of video teleconterence,

teleconference, or sworn written statement, if it would not be feasible for the witness

e (U) The detainee shall be allowed to present reasonably available documentary
information relevant to the determination of whether the detainee meets the criteria

e (U) Following the hearing of testimony and the review of documents and other

-

information, the review board shall determine whether the detainee meets the criteria

o (U) Ifthe review board determines that the detainee does not meet the criteria for

internment, the detainee shall be released from DoD custody as soon as practicable. 1f

the review board shall recommend an appropriate disposition to the convening

authority. The review board shall make this recommendation in closed session by

— (U) Continued internment at the BTIF. Such a recommendation must include a
determination not only that the detainee meets the criteria for internment, but

also that continued internment is necessary to mitigate the threat the detainee

UNCLASSIFIED
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e (U) The review board’s recommendations regarding disposition shall include an
explanation of the board’s assessment of the level of threat the detainee poses and the

detainee’s potential for rehabilitation, reconciliation, and eventual reintegration into
society.

— (U) In assessing threat, the review board shall further assess whether the
detainee is an Enduring Security Threat, as defined in separate policy guidance
regarding detainee threat assessment criteria and transfer and release authority at
the BTIF. “Enduring Security Threat” is not a legal category, but rather an
identification of the highest threat detainees for purp
determinations, as discussed below.

— (U) In assessing potential for rehabilitation, reconciliation, and eventual
reintegration into society, the review board shall consider, among other things,

the detainee’s behavior and participation in rehabilitation and reconciliation

programs while detained by OEF forces. Information relevant to the assessment
of potential for rehabilitation, reconciliation, and eventual reintegration nto
society may not be available for purposes of the detainee’s initial review, but
should be considered as it becomes available.
e (U) A written report of the review board determinations and recommendations shall
be completed in each case.
(U) The recorder shall prepare the record of the review board within seven working
days of the announcement of the board’s decision. The record will then be forwarded to the
BTIF’s chain of command.

completion of the legal sufficiency review.

Personal Representative (U)

""" (U) The personal representative shall be a commissioned officer familiar with the

detainee review procedures and authorized access to all reasonably available information

(including classified information) relevant to the determination of whether the detainee

meets the criteria for internment and whether the detainee’s continued internment 1S

necessary.




UNCLASSIFIE

(U) The personal representative shall be appointed not later than 30 days prior to the
representative, unless the detainee is under 18 years of age, suffers from a known mental
illness, or is determined by the convening authority to be otherwise incapable of

understanding and participating meaningfully 1n the review process.

(U) The personal representative shall act in the best interests of the detainee. To that

her status as a military officer (e.g., evaluations, promotions, future assignments).
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ent Criteria and Transfer and Release Authority

Detainee Threat Assessm
Bagram Theater Internment Facility (} 3TIF), Afghanistan (U)

Threat Criteria (U)

(U) In assessing whether internment is necessary to mitigate the threat that detainees
pose, as is required by separate policy guidance regarding detainee review procedures at the
BTIF, detainee review boards shall consider whether detainees meet the criteria for
classification as an Enduring Security Threat. Although detainees who are not classified as
an Enduring Security Threat can still be detained at the BTIF, there are limitations on the
approval authority of a transfer or release decision for those classified as an Enduring
Security Threat (see “Transfer and Release Authority” paragraph below).

o remains a continuing and serious threat to conduct or facilitate a substantial

in Afghanistan, or Afghan National Security Forces;

o poses a threat outside of Afghanistan to the broader theater of operations, the
United States, U.S. citizens, or to U.S. allies; and, if either of the first two
criteria are met; and,

o whose threat may not be mitigated in view of a situation of evident increased
stability in Afghanistan and/or the increased capability of Afghan National
Security Forces.

ability to plan, lead, finance, or organize acts of terrorism; to train others to

commit acts of terrorism; or to facilitate the entry of foreign fighters or special

Derived from: Multiple Sources
Declassify on: June 30, 2019

am CENTCOM 326




and counter-terrorism efforts, or to export terrorist violence beyond the borders of
Afghanistan.

Transfer and Release Authority (U)

or any other lawful purpose.

(U) Commander, USCENTCOM, or Deputy Commander, USCENTCOM, is the
approval authority for the transfer or release of detainees classified as Enduring Security
Threats. This authority may not be further delegated. USCENTCOM shall ensure that the
Under Secretaries of Defense for Policy and Intelligence are notified, in writing, through

Enduring Security Threat.

(U) The return of third-country nationals to their countries of origin, and the

transfer of third-country nationals to countries other than Afghanistan, require approval by
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DEPUTY SECRETARY OF DEFENSE

1010 DEFENSE PENTAGON
WASHINGTON, DC 20301-1010

APR 14 2008

MEMORANDUM FOR SECRETARIES OF THE MILITARY DEPARTMENTS
CHAIRMAN OF THE JOINT CHIEFS OF STAFF
UNDER SECRETARIES OF DEFENSE

ASSISTANT SECRETARIES OF DEFENSE
GENERAL COUNSEL OF THE DEPARTMEDNMT OF

DEFENSE
DIRECTORS OF THE DEFENSE AGENCIES

DIRECTORS OF THE DOD FIELD AGENCIES

SUBJECT: Authority to Transfer Low-Level Enemy Combatants in Afghanistan (S5)

8)_ In accordance with the Deputy Secretary of Defense memorandum of

December 10, 2002, Commander, USCENTCOM, or his designee, is authorized to
approve the transfer of Afghan national low-level enemy combatants und:2r DoD control

in Afghanistan to the Government of Afghanistan,

\(S\)\ In exercising this authority, Commander, USCENTCOM, or his designee, will
implement a process that ensures that each low-level enemy combatant detainee’s threat
level, intelligence value, and law enforcement interest are evaluated and <locumented
prior to transfer. Commander, USCENTCOM, or his designee, will also oordinate all
such transfers with representatives of relevant U.S. Government agencies in theater and
representatives of the Government of Afghanistan. Additionally, Commznder,
USCENTCOM, or his designee, will provide quarterly reports to the Under Secretary of
Defense for Policy, through Director, Joint Staff, on how this authority is being

exercised.
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DEPUTY SECRETARY OF DEFENSE

1010 DEFENSE PENTAGON
WASHINGTON, DC 20301-1010

APR 2 3 2008

MEMORANDUM FOR SECRETARIES OF THE MILITARY DEPARTMENTS
CHAIRMAN OF THE JOINT CHIEFS OF STAFF
UNDER SECRETARIES OF DEFENSE |
DEPUTY CHIEF MANAGEMENT OFFICER
COMMANDERS OF THE COMBATANT COMMANDS
ASSISTANT SECRETARIES OF DEFENSE
GENERAL COUNSEL OF THE DEPARTMENT OF

DEFENSE
DIRECTOR, OPERATIONAL TEST AND EVALUATION
INSPECTOR GENERAL OF THE DEPARTMENT OF
DEFENSE
ASSISTANTS TO THE SECRETARY OF DEFENSE
DIRECTOR, ADMINISTRATION AND MANAGEMENT
DIRECTOR, PROGRAM ANALYSIS AND EVALUATION
DIRECTOR, NET ASSESSMENT
DIRECTORS OF THE DEFENSE AGENCIES
DIRECTORS OF THE DOD FIELD ACTIVITIES

SUBJECT: Delegation of Authority to Waive the Autopsy Requirement for Detainee
Deaths in USCENTCOM AOR -

Pursuant to the Secretary of Defense memorandum of June 9, 2004, Procedures
for Investigation into Deaths of Detainees in the Custody of the Armed Forces of the
United States, in the event of a detainee death, the pertinent commander shall
immediately report the death to the appropriate Department of Defense investigative
agency. The investigative agency then shall contact the Office of the Armed Forces
Medical Examiner (OAFME) to determine whether an autopsy will be performed. In
most cases, it is necessary for the detainee’s body to be transported to the United States

for an autopsy to be performed.

In deference to cultural and/or religious sensitivities, it may be prudent to waive
the autopsy requirement in certain cases. Specifically, in cases following death from
natural causes, the potentially negatlve consequences of performing an in-theater autopsy
or transporting a detainee’s remains to the United States could undermine security
operations and endanger U.S. Forces and may outweigh current procedures that are
intended, in part, to protect individual service members, the Department, and the U.S.
Government from unsubstantiated claims of abuse or mistreatment. In recent months, the

" OSD 78712-09
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Commander, USCENTCOM, has requested that the requlrement to perform an autopsy
be waived in precisely such an instance.

Accordingly, in the event of a detainee death, USCENTCOM will take steps to
ensure that the detainee’s medical records are transmitted to the OAFME within 12 hours
of a detainee’s death. If the OAFME determines that an autopsy should be conducted,
USCENTCOM shall first consult with the OAFME to determine whether an in-theater
autopsy is an available, appropriate, and timely option. If the Commander,
USCENTCOM determines that an in-theater autopsy is not a viable option, or that
removing the remains from the host country could cause significant negative
consequences that would affect security and stabilization operations, the Commander,
USCENTCOM, is authorized to waive the autopsy requirement.

Should OAFME’s preliminary review disclose any suspected evidence of abuse,
neglect, maltreatment, or other injurious conduct as a contributing factor in the death of
the detainee, the Commander, USCENTCOM is not authorized to waive the autopsy
requirement. The OAFME’s preliminary review may be based on a review of the
medical records, consultation with a physician involved in treating the detainee and/or in
pronouncing death, consultation with the investigative agency involved, and/or other
information the OAFME considers appropriate. Furthermore, Commander,
USCENTCOM may not delegate the authority to waive the autopsy requirement.

The presumption remains in effect that in the case of the death of an individual
while in the custody of the United States, an autopsy shall be performed unless a
determination is made by the OAFME that an autopsy is not necessary to ascertain the
cause of death. The authority to waive an autopsy, as described and limited above, shall
be used judiciously and on an exceptional basis only. In the event the Commander,
USCENTCOM, exercises this authority, USCENTCOM shall immediately notify the
Under Secretary of Defense for Policy, through the Joint Staff, of the circumstances and
justification for the waiver.




'SECRETARY OF DEFENSE

- 1000 DEFENSE PENTAGON
\V}GHIN?GTON DCM‘I 'IWD

' June9 2004

MEMORANDUM FOR SECRETARIES OF THE MILITARY DEPARTMENTS
HAIRMAN OF THE JOINT CHIEFS OF STAFF
'UNDER SECRETARIES OF DEFENSE
' COMMANDERS OF THE COMBATANT COMMANDS
ASSISTANT SECRETARIES OF DEFENSE
GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE
' DIRECTOR, OPERATIONAL TEST AND EVALUATION
INSPECTOR GENERAL OF THE DEPARTMENT OF DEFENSE
~ ASSISTANTS TO THE SECRETARY OF DEFENSE -
' DIRECTOR, ADMINISTRATION AND MANAGEMENT
~ DIRECTOR, PROGRAM ANALYSIS AND EVALUATION
DIRECTOR, NET ASSESSMENT - -
" DIRECTOR. FORCE TRANSFORMATION
 DIRECTORS OF THE DEFENSE AGENCIES
DIRECTORS OF THE DOD FIELD ACTIVITIES

- SUBJECI‘ Procedures for Investigation into Deaths of Detamees in the Custody of
- the Armed Forces of the Umted States ' -

~ References: (a) DoD Directive 2310.1, “DoD Program for Enemy Prisoners of War _
| (EPOW) and other Detainees,” August 18, 1994

(b) DoD Directive 5100. 7, “DoD Law of War Program,” Deccmber 9,
1998

() AR 190-8, OPNAVINST 3461.6, AFJI 31-304, MCO 3461.1, “Enemy

Prisoners of War, Retained Personnel, Civilian Internces and Other
- Detainees,” 1 October 1997

(d) 10 U.S.C. 1471, Forensic pathology mvesugauons

(e) DoD Directive 5154.24, “Armed Forces Inst'.tute of Pathology,” '
October 3, 2001

_(f) DoD Instruction 5154.30, “Armed Forces Inst1tute of Pathology
Operauons " March 18, 2003 B '

| This memorandum reiterates and clarifies procedm'es for ihvestigaﬁng deaths of
detainees in the custody of the Armed Forces, including the requirement for an autopsy.

References (a), (b) and (c) estabhsh policy and procedure for mvestlgatlons of

possible violations of protections afforded enemy prisoners of war, retained personnel,
. cmhan mternees and other dctamees mcludlng proeedura in cases of deaths of such

& osposses




persons. References (d), (e), and (f) provide that the Office of the Armed Forces Medical
Examiner has primary jurisdiction and authority within DoD to determine the cause and
manner of death in any DoD death investigation. This jurisdiction may be exercised as
part of DoD death investigations of enemy prisoners of war, retained personnel, civilian
internees, and other detainees in the custody of the Armed Forces of the United States.

In the case of a death of such an individual, the commander of the facility (or if the
death did not occur in a facility, the commander of the unit that exercised custody over
the individual) shall immediately report the death to the responsible investigative agency;
Army Criminal Investigation Division, Navy Criminal Investigative Service, or Air Force
Office of Special Investigations. This investigative agency shall contact the Office of the
Armed Forces Medical Examiner (AFME). The AFME will determine whether an
- autopsy will be performed. The regional combatant commander shall notify the
'Secretary of Defense, through the Chan‘man Joint Chlefs of Staff, of all deaths occumng
in US armed forces custody . | .

Upon declaration of death, the remains will be placed in a clean body bag and
secured awaiting instructions from the apprOpnate investigating agency. The remains
will not be washed and all items on or in the body will be left undisturbed except for
weapons, ammunition, and other items that pose a threat to the living. The body will not
be released from United States custody without written authorization from the
'mvestlgatlve agency concemed or the Armed Forces Medlcal Exammer

In summary, in the case of death of any mdlwdual described above whlle in
.custody of the Armed Forces of the United States, it is presumed that an autopsy shall be
- performed, unless an alternative determination is made by the Armed Forces Medical

Examiner. Determination of the cause and manner of death in these cases will be the sole
respon81b111ty of the AFME or other physwlan demgnated by the AFME.

Points of contact for procedures under this memorandmn are: AFME, CDR

- DSN- @IEI@AFIP OSD.Mil; ARMY CID, SA

' DSN ( b)(2)
, DSN [(Q]I¥4, |

This memorandum is effective immediately.
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