1990 “Racial Discrimination in Death Penalty Cases,” Invited ptesentation,
NAACP Legal Defense Fund Conference on Capital Litigation, August,
Airlie, VA.

1989 “Pgychology and Legal Change: The Impact of a Decade,” Invited Address
to Division 41 (Psychology and Law), American Psychological
Association Annual Convention, New Orleans, LA., August.

“Judicial Remedies to Pretrial Prejudice,” Law & Society Association
Annual Meeting, Madison, WI, June.

“The Social Psychology of Police Interrogation Techniques” (with R.
Liebowitz), Law & Society Association Annual Meeting, Madison, W1,
June.

1987 “The Fourteenth Amendment and Symbolic Legality: Let Them Eat Due
Process,” APA Annual Convention, New York, N.Y. August.

“The Nature and Function of Prison in the United States and Mexico: A
Preliminary Comparison,” InterAmerican Congress of Psychology,
Havana, Cuba, July.

1986 Chair, Division 41 Invited Address and “Commentary on the Execution
Ritual,” APA Annual Convention, Washington, D.C., August.

“Capital Punishment,” Invited Address, National Association of Criminal
Defense Lawyers Annual Convention, Monterey, CA, August.

1985 “The Role of Law in Graduate Social Science Programs” and “Current
Directions in Death Qualification Research,” American Society of
Criminology, San Diego, CA, November.

“The State of the Prisons: What's Happened to ‘Justice’ in the '70s and
'80s?” Invited Address to Division 41 (Psychology and Law); APA Annual
Convention, Los Angeles, CA, August. ‘ '

1983 “The Role of Social Science in Death Penalty Litigation.” Invited Address
in National College of Criminal Defense Death Penalty Conference,
Indianapolis, IN, September.
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1982 “Psychology in the Court: Social Science Data and Legal Decision-
Making.” Invited Plenary Address, International Conference on
Psychology and Law, University College, Swansea, Wales, July.

1982 “Paradigms in Conflict: Contrasting Methods and Styles of Psychology
and Law.” Invited Address, Social Science Research Council, Conference
on Psychology and Law, Wolfson College, Oxford University, March.

1982 “Law and Psychology: Conflicts in Professional Roles.” Invited paper, -
Western Psychological Association Annual Meeting, April.

1980 “Using Psychology in Test Case Litigation‘,” panelist, American
Psychological Association Annual Convention, Montreal, Canada,
September. ‘

1980 “On the Selection of Capital Juries: The Biasing Effects of Death

Qualification.” Paper presented at the Interdisciplinary Conference on
Capital Punishment. Georgia State University, Atlanta, GA, April.

1980 “Diminished Capacity and Imprisonment: The Legal and Psychological
Issues,” Proceedings of the American Trial Lawyers Association, Mid-
Winter Meeting, January. '

1975 “Social Change and the Ideology of Individualism in Psychology and
Law.” Paper presented at the Western Psychological Association Annual
Meeting, April.

SERVICE TO STAFF OR EDITORIAL BOARDS OF
FOUNDATIONS, SCHOLARLY JOURNALS OR PRESSES

2000-present Reviewer, Society for the Study of Social Issues Grants-in-Aid
Program.

2000-present  Editorial Board Member, ASAP (on-line journal of the Society for the
Study of Social Issues)
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1997-present  Editorial Board Member, Psychology, Public Policy, and Law

1991 Editorial Consultant, Brooks/Cole Publishing
1989 Editorial Consultant, Journal of Personality and Social Psychology
1988- Editorial Consultant, American Psychologist
1985 Editorial Consultant, American Bar Foundation Research Journal

1985-present Law and Human Behavior, Editorial Board Member

1985 Editorial Consultant, Columbia University Press

1985 Editorial Consultant, Law and Social Inquiry

1980-present Reviewer, National Science Foundation
1997 Reviewer, National Institutes of Mental Health

1980-present Editorial Consultant, Law and Society Review

1979-1985  Editorial Consultant, Law and Human Behavior

1997-present  Editorial Consultant, Legal and Criminological Psychology

1993-1997 Psychology, Public Policy, and Law, Editorial Consutltant

GOVERNMENTAL, LEGAL AND CRIMINAL JUSTICE CONSULTING

Training Consultant, Palo Alto Police Department, 1973-1974.
Evaluation Consultant, San Mateo County Sheriff's Department, 1974.

Design and Training Consultant to Napa County Board of Supervisors, County
Sheriff’s Department (county jail), 1974.

Training Consultation, California Department of Corrections, 1974.

Consultant to California Legislature Select Committee in Criminal Justice, 1974,
1980-1981 (effects of prison conditions, evaluation of proposed prison
legislation).
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Reviewer, National Science Foundation (Law and Social Science, Research Applied
to National Needs Programs), 1978-present.

Consultant, Santa Clara County Board of Supervisors, 1980 (effects of jail
overcrowding, evaluation of county criminal justice policy).

Consultant to Packard Foundation, 1981 (evaluation of inmate counseling and guard
training programs at San Quentin and Soledad prisons).

Member, San Francisco Foundation Criminal Justice Task Force, 1980-1982
(corrections expert).

Consultant to NAACP Legal Defense Fund, 1982- present (expert witness, case
evaluation, attorney training).

Faculty, National Judicial College, 1980-1983.
Consultant to Public Advocates, Inc., 1983-1986 (public interest litigation).

Consultant to California Child, Youth, Family Coalition, 1981-82 (evaluation of
proposed juvenile justice legislation).

Consultant to California Senate Office of Research, 1982 (evaluation of causes and
consequences of overcrowding in California Youth Authority facilities).

Consultant, New Mexico State Public Defender, 1980-1983 (investigation of causes
of February, 1980 prison riot).

Consultant, California State Supreme Court, 1983 (evaluation of county jail
conditions).

Member, California State Bar Committee on Standards in Prisons and Jails, 1983.

Consultant, California Legislature Joint Committee on Prison Construction and
Operations, 1985.

Consultant, United States Bureau of Prisons and United States Department of the

Interior (Prison History, Conditions of Confinement Exhibition, Alcatraz Island),
1989-1991.

Consultant to United States Department of Justice, 1980-1990 (evaluation of
institutional conditions).

Consultant to California Judicial Council (Judicial training programs), 2000.
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Consultant to American Bar Association/American Association for Advancement of
Science Task Force of Forensic Standards for Scientific Evidence, 2000.

Member, Joint Legislative/California Department of Corrections Task Force on
Violence, 2001.

Consultant, United States Department of Health & Human Services/Urban
Institute, “Effects of Incarceration on Children, Families, and Low-Income
Communities” Project.

PRISON AND JAIL CONDITIONS

EVALUATIONS AND LITIGATION

Hoptowit v. Ray [United States District Court, Eastern District of Washington, 1980;
682 F.2d 1237 (9th Cir. 1982)]. Evaluation of psychological effects of conditions of
confinement at Washington State Penitentiary at Walla Walla for United States
Department of Justice.

Wilson v. Brown (Marin Country Superior Court; September, 1982, Justice Burke).
Evaluation of effects of overcrowding on San Quentin mainline inmates.

Thompson v. Enomoto (United States District Court, Northern District of California,
Judge Stanley Weigel, 1982 and continuing). Evaluation of conditions of confinement
on Condemned Row, San Quentin Prison.

Toussaint v. McCarthy [United States District Court, Northern District of California,
Judge Stanley Weigel, 553 F. Supp. 1365 (1983); 722 F. 2d 1490 (9th Cir. 1984) 711 F.
Supp. 536 (1989)]. Evaluation of psychological effects of conditions of confinement in
lockup units at DVI, Folsom, San Quentin, and Soledad.

In re Priest (Proceeding by special appointment of the California Supreme Court, Judge
Spurgeon Avakian, 1983). Evaluation of conditions of confinement in Lake County
Jail.

Ruiz v. Estelle [United States District Court, Southern District of Texas, Judge
William Justice, 503 F. Supp. 1265 (1980)]. Evaluation of effects of overcrowding in
the Texas prison system, 1983-1985.

Atascadero State Hospital (Civil Rights of Institutionalized Persons Act of 1980

action). Evaluation of conditions of confinement and nature of patient care at ASH for
United States Department of Justice, 1983-1984.
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Inre Rock (Monterey County Superior Court 1984). Appointed to evaluate conditions
of confinement in Soledad State Prison in Soledad, California.

In re Mackey (Sacramento County Superior Court, 1985). Appointed to evaluate
conditions of confinement at Folsom State Prison mainline housing units.

Bruscino v. Carlson (United States District Court, Southern District of Illinois 1984
1985). Evaluation of conditions of confinement at the United States Penitentiary at
Marion, Illinois [654 F. Supp. 609 (1987); 854 F.2d 162 (7™ Cir. 1988)].

Dohner v. McCarthy [United States District Court, Central District of California, 1984-
1985; 636 F. Supp. 408 (1985)]. Evaluation of conditions of confinement at California
Men's Colony, San Luis Obispo.

Invited Testimony before Joint Legislative Committee on Prison Construction and

Operations hearings on the causes and consequences of violence at Folsom Prison,
June, 1985.

Duran v. Anaya (United States District Court, 1987-1988). Evaluation of conditions of
confinement in the Penitentiary of New Mexico, Santa Fe, New Mexico [Duran v.
Anaya, No. 77-721 (D. N.M. July 17, 1980); Duran v. King, No. 77-721 (D. N.M.
March 15, 1984)].

Gates v. Deukmejian (United States District Court, Eastern District of California,
1989). Evaluation of conditions of confinement at California Medical Facility,
Vacaville, California.

Kozeak v. McCarthy (San Bernardino Superior Court, 1990). Evaluation of conditions
of confinement at California Institution for Women, Frontera, California.

Coleman v. Gomez (United States District Court, Eastern District of California, 1992-3;
Magistrate Moulds, Chief Judge Lawrence Karlton, 912 F. Supp. 1282 (1995) ).
Evaluation of study of quality of mental health care in California prison system, special
mental health needs at Pelican Bay State Prison.

Madrid v. Gomez (United States District Court, Northern District of California, 1993,
District Judge Thelton Henderson, 889 F. Supp. 1146 (N.D. Cal. 1995). Evaluation of
conditions of confinement and psychological consequences of isolation in Security
Housing Unit at Pelican Bay State Prison, Crescent City, California.

Clark v. Wilson, (United States District Court, Northern District of California, 1998,
District Judge Fern Smith, No. C-96-1486 FMS), evaluation of screening procedures to

identify and treatment of developmentally disabled prisoners in California Department
of Corrections.

Ruiz v. Johnson [United States District Court, Southern District of Texas, District
Judge William Wayne Justice, 37 F. Supp. 2d 855 (SD Texas 1999)]. Evaluation of
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current conditions of confinement, especially in security housing or “high security”
units.

Osterback v. Moore (United States District Court, Southemn District of Florida (97-
2806-CIV-MORENO) (2001) [see, Osterback v. Moore, 531 U.S. 1172 (2001)].
Evaluation of Close Management Units and Conditions in the Florida Department of
Corrections.

Valdivia v. Davis (United States District Court, Eastern District of California, 2002).
Evaluation of due process protections afforded mentally ill and developmentally
disabled parolees in parole revocation process.

Ayers v. Perry (United States District Court, New Mexico, 2003). Evaluation of
conditions of confinement and mental health services in New Mexico Department of
Corrections “special controls facilities.”
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Interpersonal Dynamics in a
Simulated Prison

Pepartment oi ogy, Stanford University,
California 94305, U.S.A.

Interpersonal dynamics in a prison environment were studied experlmentally
by designing a functional simulation of a prison in which subjects role-played .
. prisoners and guards for an extended period of time. To assess the power of
the social forces on the emergent behaviour in this situation, alternative
explanations in terms of pre-existing dispositions were eliminated through
subject selection. A homogeneous, ‘‘normal”’ sample was chosen after
extensive interviewing and diagnostic testing of a large group of volunteer male
college students. Half of the subjects were randomly assigned to role-play
prison guards for eight hours each day, while the others role-played prisoners
incarcerated for nearly one full week. Neither group received any specific
training in these roles.
Continuous, direct observation of behavioural interactions was supplemen-
. ted by video-taped recording, questionnaires, self-report scales and interviews..
All these data sources converge on the conclusion that this simulated prison
developed ‘into a psychologically compelling prison environment. As such, it
elicited unexpectedly intense, realistic and often pathological reactions from
many of the participants. The prisoners experienced a loss of personal identity™
} ! and the arbitrary control of their behaviour which resulted in a syndrome of
i passivity, dependency, depression and -helplessness. In contrast, the guards
{with rare exceptions) experienced a marked gain in social power, status and
group identification which made role-playing rewarding.

The most dramaticof the coping behavlour utilised by half of the prisoners
in adapting to this stressful situation was the development of acute emotionai
disturbance—severe enough to warrant their early release. At least a third of
the guards were judged to have become far more aggressive and dehumanising
toward the prisoners than would ordinarily be predicted in a simulation study.
Only a very few of the observed reactions to this experience of imprisonment
could be attributed to personality tralt differences which existed before the
subjects began to play their assigned roles.
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Introduction

After he had spent four years in a Siberian prison the great Russian novelist
Dostoevsky commented, surprisingly, that his time in prison had created in him a
deep optimism about the ultimate future of mankind because, as he put it, if
man could survive the horrors of prison life he must surely be a “creature who
could withstand anything’. The cruel irony which Dostoevsky overlooked is that
the reality of prison bears witness not only to the resilience and adaptiveness of
the men who tolerate life within its walls, but as well to the “ingenuity"’ and
tenacity of those who devised and still maintain our correctional and
reformatory systems. ,

Nevertheless, in the century which has passed since Dostoevsky's imprison-
ment, littte has changed to render the main thrust of his statement less relevant.
Although we have passed through periods of enlightened humanitarian reform,

“in which physical conditions within prisons have improved somewhat and the
rhetoric of rehabilitation has replaced the language of punitive incarceration, the
_social institution of prison has continued to fail. On purely pragmatic grounds,

- there is substantial evidence that prisons in fact neither “rehabilitate” noract as a
deterrent to future crime—in America, recidivism rates upwards of 75% speak
quite decisively to these criteria. And, to perpetuate what is additionally an
economic failure, American taxpayers alone must provide an expenditure for
“corrections” of 1.5 billion dollars annually. On humanitarian grounds as well,
prisons have failed: our mass media are increasingly filled with accounts of
atrocities committed daily, man against man, in reaction to the penal system or
in the name of it. The experience of prison undeniably creates, almost to the
point of cliché, an intense hatred and disrespect in most inmates for the
authority and the established order of society into which they will eventually
return. And the toll which it takes on the deterioration of human spirit for those
who must administer it, as well as for those upon whom it is inflicted, is
incalculable.

Attempts to provide an explanation of the deplorable condition of our penal
system and its dehumanising effects upon prisoners and guards, often focus upon
what might be called the dispositional hypothesis. While this explanation is
rarely expressed explicitely, it is central to a prevalent non-conscious ideology:
that the state of the social institution of prison is due to the “nature” of the
people who administer it, or the “nature” of the people who ‘populate it, or
both. That is, a major contributing cause to despicable conditions, violence,
brutality, dehumanisation and degradation existing within any prison can be
traced to some innate or acquired characteristic of the correctional and inmate
population. Thus on the one hand, there is the contention that violence and
brutality exist within prison because guards are sadistic, uneducated, and
insensitive people. It is the “guard mentality”, a unique syndrome of negative
traits which they bring into the situation, that engenders the inhumane
treatment of prisoners. Or, from other quarters. comes the argument that
violence and brutality in prison are the logical and predictable result of the
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involuntary confinement of a collective of individuals whose life histories are, by
definition, characterised by disregard for law, order and social convention and a
concurrent propensity for impulsiveness and aggression. Logically, it follows
that these individuals, having proved themselves incapable of functioning
satisfactorily within the “normal” structure of society, cannot do so either
inside the structure provided by prisons. To control such men as these, the
argument continues, whose basic orientation to any conflict situation is to react
with physical power or.deception, force must be met with force, and a certain
number of violent encounters must be expected and tolerated by the public.

The dispositional hypothesis-has been embraced by the proponents of the
prison status quo (blaming conditions on the evil in the prisoners), as well as by
its critics (attributing the evil to guards and staff with their evil motives and
deficient personality structures). The appealing simplicity of this proposition
localises the source of prison riots, recidivism and corruption in these “bad
seeds’’ and not in the conditions of the “prison soil”. Such an analysis directs
attention away-from the complex matrix of social, econemic and political forces
which combine to make prisons what they are—and which would require
complex, expensive, revolutionary solutions to bring about any meaningful
change. Instead, rioting prisoners are identified, punished, transferred to
maximum security institutions or shot, outside agitators sought and corrupt
officials suspended—while the system itself goes on essentially unchanged, its
basic structure unexamined and unchallenged.

However, a critical evaluation of the dispositional hypothesis cannot be made
directly through observation in existing prison settings, since such naturalistic
observation necessarily confounds the acute effects of the environment with the
chronic characteristics of the inmate and guard populations. To separate the
effects of the prison environment per se from those attributable to & priori
dispositions of its inhabitants requires a research strategy in which a “new”
prison is constructed, comparable in its fundamental social-psychological milieu
to existing prison systems, but entirely populated by individuals who are
undifferentiated in all essential dimensions from the rest of society.

Such was the approach taken in the present empirical study, namely, to
create a prison-like situation in which the guards and inmates were initially
comparable and characterised as being “normal-average”, and then to observe
the patterns of behaviour which resulted, as well as the cognitive, emotional and

_ attitudinal reactions which emerged. Thus, we began our experiment with a
sample of individuals who did not deviate from the normal range of the general
population on a variety of dimensions we were able to measure. Half were
randomly assigned to the role of “prisoner”, the others to that of “guard”,
neither group having any history of crime, emotional disability, physical
handicap nor even intellectual or social disadvantage.

The environment created was that of a “mock’ prison which physically
constrained the prisoners in barred cells and psychologically conveyed the sense
of imprisonment to all participants. Our intention was not to create a /literal
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simulation of an American prison, but rather a functional representation of one.
For ethical, moral and pragmatic reasons we could not detain our subjects for
extended or indefinite periods of time, we could not exercise the threat and

promise of severe physical punishment, we could not allow homosexual or racist

practices to flourish, nor could we duplicate certain other specific aspects of
prison life. Nevertheless, we believed that we could create a situation with
sufficient mundane realism to allow the role-playing participants to go beyond
the superficial demands of their assignment into the deep structure of the
characters they represented. To do so, we established functional equivalents for
the activities and experiences of actual prison life which were expected to
produce qualitatively similar psychological reactions in our subjects—feelings of
power and powerlessness, of control and oppression, of satisfaction and

frustration, of arbitrary rule and resistance to authority, of status and

anonymity, of machismo and emasculation. In the conventional terminology of
experimental social psychology, we first identified a number of relevant
conceptual variables through analysis of existing prison situations, then designed
a setting in which these variables were made operational. No specific hypotheses

were advanced other than the general one that assignment to the treatment of

“guard” or “prisoner” would result in significantly different reactions on
behavioural measures of interaction, emotional measures of mood state and
pathology, attitudes toward self, as well as other indices of coping and
adaptation to this novel situation. What follows is the mechanics of how we
created and peopled our prison, what we observed, what our subjects reported,
and finally, what we can conclude about the nature of the prison environment

and the experience of imprisonment which can account for the failure of our
prisons.

Method

Overview

The effects of playing the role of *‘guard" or “prisoner” were studied in the
context of an experimental simulation of a prison environment. The research
design was a relatively simple one, involving as it did only a single treatment
variable, the random assignment to either a “guard” or “prisoner” condition.
These roles were enacted over an extended period of time (nearly one week)
within an environment which was physically constructed to resemble a prison.
Central to the methodology of creating and maintaining a psychological state of
imprisonment was the functional simulation of significant properties of “real
prison life” {established through information from former inmates, correctional
personnel and texts).

The “‘guards” were free with certain limits to implement the procedures of
induction into the prison setting and maintenance of custodial retention of the
“prisoners”. These inmates, having voluntarily submitted to the conditions of
this total institution in which they now lived, coped in various ways with its
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Interpersonal dynamics In a simulated prison 73

stresses and its challenges. The behaviour of both groups of subjects was
observed, recorded and analysed. The dependent measures were of two general
types: transactions between and within each group of subjects, recorded on
video and audio tape as well as directly observed; individual reactions on
questionnaires, mood inventories, personality tests, daily guard shift reports, and
post experimental interviews.

Subjects

The 21 subjects who participated in the experiment were selected from an initial
pool of 75 respondents, who answered a newspaper advertisement asking for
male volunteers to participate in a psychological study of “prison life”.in return
for payment of $15 per day. Those who responded to the notice completed an
extensive questionnaire concerning their family background, physical and mental
health history, prior experience and attitudinal propensities with respect to
sources of psychopathology (including their involvement in crime). Each
respondent who completed the background questionnaire was interviewed by
one of two experimenters. Finally, the 24 subjects who were judged to be most
stable (physically and mentally), most mature, and least involved in anti-social
behaviour were selected to participate in the study. On a random basis, half of
the subjects were assigned the role of “guard”, half to the role of “prisoner’.

The subjects were normal, healthy males attending colleges throughout the
United States who were in the Stanford area during the summer. They were
largely of middle class socio-economic status, Caucasians (with the exception of
one Oriental subject). Initially they were strangers to each other, a selection
precaution taken to avoid the disruption of any pre-existing friendship patterns
and to mitigate against any transfer into the experimental situation of previously
established relationships or patterns of behaviour.

This final sample of subjects was administered a battery of psychological tests
on the day prior to the start of the simulation, but to avoid any selective bias on
the part of the experimenter-observers, scores were not tabulated until the study
was completed.

Two subjects who were assigned to be a “stand-by” in case an additional
“prisoner” was needed were not called, and one subject assigned to be a
“stand-by’’ guard decided against participating just before the simulation phase
began—thus, our data analysis is based upon ten prisoners and eleven guards in
our experimental conditions. .

Procedure
Physical aspects of the prison

The prison was built in a 35-ft section of a basement corridor in the psychology
building at Stanford University. It was partitioned by two fabricated walls, one
of which was fitted with the only entrance door to the cell block, the other
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contained a small observation screen. Three small cells {6 x 9 ft) were made from
converted {aboratory rooms by replacing the usual doors with steel barred, black
painted ones, and removing all furniture.

A cot (with mattress, sheet and pillow) for each prisoner was the only
furniture in the cells. A small closet across from the cells served as a solitary
confinement facility; its dimensions were extremely small (2x 2 x 7 ft) and it
was unlit.

In addition, several rooms in an adjacent wing of the building were used as
guards’ quarters (to change in and out of uniform or for rest and relaxation), a
bedroom for the “warden” and ‘“‘superintendent”, and an interview-testing
rocom. Behind the observation screen at one end of the “yard” was video
recording equipment and sufficient space for several observers.

Operational details

The “prisoner”’ subjects remained in the mock-prison 24 hours per day for the
duration of the study. Three were arbitrarily assigned to each of the three cells;
the others were on stand-by call at their homes. The “guard” subjects worked on
three-man, eight-hour shifts; remaining in the prison environment only during
their work shift, going about their usual lives at other times.

Role instruction

All subjects had been told that they would be assigned either the guard or the
prisoner role on a completely random basis and all had voluntarily agreed to play
either role for $15.00 per day for up to two weeks. They signed a contract
guaranteeing a minimally adequate diet, clothing, housing and medical care as
well as the financial remuneration in return for their stated “intention’ of
serving in the assigned role for the duration of the study.

It was made explicit in the contract that those assigned to be prisoners should
expect to be under surveillance (have little or no privacy) and to have some of
their basic civil rights suspended during their imprisonment, excluding physical
abuse. They were given no other information about what to expect nor
instructions about behaviour appropriate for a prisoner role. Those actually
assigned to this treatment were informed by phone to be available at their place
of residence on a given Sunday when we would start the experiment.

The subjects assigned to be guards attended an orientation meeting on the
day prior to the induction of the prisoners. At this time they were introduced to
the principal investigators, the “Superintendent” of the prison (P.G.Z.) and an
undergraduate ‘research assistant who assumed the administrative role of
“Warden”. They were told that we wanted to try to simulate a prison
environment within the limits imposed by pragmatic and ethical considerations.
Their assigned task was to “maintain the reasonable degree of order within the
prison necessary for its effective functioning”, although the specifics of how this
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duty might be implemented were not explicitly detailed. They were made aware
of the fact that while many of the contingencies with which they might be
confronted were essentially unpredictable {e.g. prisoner escape attempts), part of
their task was to be prepared for such eventualities and to be able to deal
appropriately with the variety of situations that might arise. The “Warden”
instructed the guards in the administrative details, including: the work-shifts, the
mandatory daily completion of shift reports concerning the activity of guards
and prisoners, the completion of “critical incident” reports which detailed
unusual occurrences and the administration of meals, work and recreation
programmes for the prisoners. In order to begin to involve these subjects in their
roles even before the first prisoner was incarcerated, the guards assisted in the
final phases of completing the prison complex—putting the cots in the cells, signs
on the walls, setting up the guards’ quarters, moving furniture, water coolers,
refrigerators, etc.

The guards generally believed that we were primarily interested in studying
the behaviour of the prisoners. Of course, we were equally interested in the
effect which enacting the role of guard in this environment would have on their
behaviour and subjective states.

To optimise the extent to which their behaviour would reflect their genuine
reactions to the experimental prison situation and not simply their ability to
follow instructions, they were intentionally given only minimal guidelines for
what it meant to be a guard. An explicit and categorical prohibition against the
use of physical punishment or physical aggression was, however, emphasised by
the experimenters. Thus, with this single notable exception, their roles were
relatively unstructured initially, requiring each “‘guard” to carry out activities
necessary for interacting with a group of “prisoners” as well as with other
“guards” and the “‘correctional staff".

Uniform

In order to promote feelings of anonymity in the subjects each group was issued
identical uniforms. For the guards, the uniform consisted of: plain khaki shirts
and trousers, a whistle, a police night stick {wooden batons) and reflecting
sunglasses which made eye contact impossible. The prisoners' uniform consisted
of loosely fitting muslin smocks with an identification number on front and
back. No underclothes were worn beneath these “dresses”. A chain and lock
were placed around one ankle. On their feet they wore rubber sandals and their
hair was covered with a nylon stocking made into a cap. Each prisoner was also
issued a toothbrush, soap, soapdish, towel and bed linen. No personal belongings
were allowed in the cells.

The outfitting of bath prisoners and guards in this manner served to enhance
group identity and reduce individual uniqueness within the two groups. The
khaki uniforms were intended to convey a military attitude, while the whistle
and night-stick were carried as symbols of control and power. The prisoners’
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uniforms were designed not only to deindividuate the prisoners but to be
humiliating and serve as symbols of their dependence and subservience. The
ankle chain was a constant reminder (even during their sleep when it hit the
other ankle) of the oppressiveness of the environment. The stocking cap
removed any distinctiveness associated with hair length, colour or style (as does
shaving of heads in some “real” prisons and the military). The ill-fitting uniforms
made the prisoners feel awkward in their movements; since these dresses were
worn without undergarments, the uniforms forced them to assume unfamiliar
postures, more like those of a woman than a man—another part of the
emasculating process of becoming a prisoner.

Induction procedure

With the cooperation of Palo Alto City Police Department all of the subjects
assigned to the prisoner treatment were unexpectedly “arrested” at their
residences. A police officer charged them with suspicion of burglary or armed
robbery, advised them of their legal rights, handcuffed them, thoroughly
searched them (often as curious neighbours looked on) and carried them off to
the police station in the rear of the police car. At the station they went through
the standard routines of being fingerprinted, having an identification file
prepared and then being placed in a detention cell. Each prisoner was
blindfolded and subsequently driven by one of the experimenters and a
subject-guard to our mock prison. Throughout the entire arrest procedure, the
police officers involved maintained a formal, serious attitude, avoiding answering
any questions of clarification as to the relation of this “arrest” to the mock
prison study. .

Upon arrival at our experimental prison, each prisoner was stripped, sprayed
with a delousing preparation (a deodorant spray) and made to stand alone naked
for a while in the cell yard. After being given the uniform described previously

and having an 1.D. picture taken (“mug shot™), the prisoner was put in his cell
and ordered to remain silent.

Administrative routine

When all the cells were occupied, the warden greated the prisoners and read
them the rules of the institution {developed by the guards and the warden).
They were to be memorised and to be followed. Prisoners were to be referred to
only by the.number on their uniforms, also in an effort to depersonalise them.

The prisoners were to be served three biand meals per day, were allowed three
supervised toilet visits, and given two hours daily for the privilege of reading or
letterwriting. Work “assignments were issued for which the prisoners were to
receive an hourly wage to constitute their $15 daily payment. Two visiting
periods per week were scheduled, as were movie rights and exercise periods.
Three times a day all prisoners were lined up for a “count” (one on each guard
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work-shift). The initial purpose of the “count” was to ascertain that all prisoners
were present, and to test them on their knowledge of the rules and their 1.D.
numbers. The first perfunctory counts lasted only about 10 minutes, but on
each successive day (or night) they were spontaneously increased in duration
until some lasted several hours. Many of the pre-established features of
administrative routine were modified or abandoned by the guards, and some
were forgotten by the staff over the course of the study.

Data collectlon (dependent measures)

The exploratory nature of this investigation and the absence of specific
hypotheses led us to adopt the strategy of surveying as many as possible
behavioural and psychological manifestations of the prison experience on the
guards and the prisoners. In fact, one major methodological problem in a study

. of this kind is defining the limits of the “data”, since relevant data emerged from
virtually every interaction between any of the participants, as well as from
subjective and behavioural reactions of individual prisoners, guards, the warden,
superintendent, research assistants and visitors to the prison. it will also be clear
“when the results are presented that causal direction cannot always be established
in the patterns of interaction where any given behaviour might be the
consequence of a current or prior instigation by another subject and, in turn,
might serve as impetus for eliciting reactions from others.

Data collection was organised around the following sources:

(1) Videotaping. About 12 hours of recordings were made of daily, regularly
occurring events, such as the counts and meals, as well as unusual interactions,
such as a prisoner rebellion, visits from a priest, a lawyer and parents, Parole
Board meetings and others. Concealed video equipment recorded these events
through a screen in the partition at one end of the cell-block yard or in a
conference room (for parole meetings).

(2) Audio recording. Over 30 hours of recordings were made of verbal
interactions between guards and prisoners on the prison yard. Concealed
microphones picked up all conversation taking place in the yard as well as some
within the cells. Other concealed recordings were made in the testing-interview
room on selected occasions—interactions between the warden, superintendent
and the prisoners’ Grievance Committee, parents, other visitors and prisoners
released early. In addition, each subject was interviewed by one of the
experimenters (or by other research associates) during the study, and most just
prior to its termination.

(3) Rating scales. Mood adjective checklists and sociometric measures were
administered on several occasions to assess emotional changes in affective state
and interpersonal dynamics among the guard and prisoner groups.

(4) Individual difference scales, One day prior to the start of the simulation
all subjects completed a series of paper and pencil personality tests. These tests
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were selected to provide dispositional indicators of interpersonal behaviour
styles—the F scale of Authoritarian Personality [1], and the Machiavellianism
Scale {2] —as well as areas of possible personality pathology through the newly
developed Comrey Personality Scale [3]. The subscales of this latter test consist
of:

(2) trustworthiness

(b) orderliness

(¢} conformity

(d) activity

{e) stability

(f) extroversion

{g) masculinity

{(h) empathy

(5) Personal observations. The guards made daily reports of their observa-

tions after each shift, the experimenters kept informal diaries and all subjects -

completed post-experimental questionnaires of their reactions to the experience
about a month after the study was over.

Data analyses presented problems of several kinds. First, some of the data was
subject to possible errors due to selective sampling. The video and audio
recordings tended to be focussed upon the more interesting, dramatic events
which occurred. Over time, the experimenters became more personally involved
in the transaction and were not as distant and objective as they should have
been. Second, there are not complete data on all subjects for each measure
because of prisoners being released at different times and because of unexpected
disruptions, conflicts and administrative problems. Finally, we have a relatively
small sample on which to make cross-tabulations by possible independent and
individual difference variables.

However, despite these shortcomings some of the overall effects in the data
are powerful enough to reveal clear, reliable results. Also some of the more
subtle analyses were able to yield statistically significant results even with the
small sample size. Most crucial for the conclusions generated by this exploratory
study is the consistency in the pattern of relationships which emerge across a
wide range of measuring instruments and different observers. Specia! analyses
were required only of the video and audio material, the other data sources were
analysed following established scoring procedures.

Video analysis

There were 25 relatively discrete incidents identifiable on the tapes of
prisoner-guard interactions. Each incident or scene was scored for the presence
of nine behavioural (and verbal) categories. Two judges who had not been
involved with the simulation study scored these tapes. These categories were
defined as follows:
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Question. All questions asked, requests for information or assistance
{excluding rhetorical questions). '

Command. An order to commence or abstain from a specific behaviour,
directed either to individuals or groups. Also generalised orders, e.g. "‘Settie
down”,

Information. A specific piece of information proffered by anyone whether
requested or not, dealing with any contingency of the simulation.

Individuating reference. Positive: use of a person's real name, nickname or
allusion to special positive physical characteristics. Negative: use of prison
number, title, generalised “you” or reference to derogatory characteristic.

Threat. Verbal statement of contingent negative consequences of a wide
variety, e.g. no meal, long count, pushups, lock-up in hole, no visitors, etc.

Deprecation insult, Use of obscenity, slander, malicious statement directed
toward individual or group, e.g. “You lead a life of mendacity” or “You guys are
really stupid.”

Resistance. Any physical resistance, usually prisoners to guards, such as
holding on to beds, blocking doors, shoving guard or prisoner, taking off
stocking caps, refusing to carry out orders.

Help. Person physically assisting another {i.e. excludes verbal statements of
support), e.g. guard helping another to open door, prisoner helping another
prisoner in cleanup duties.

Use of instruments. Use of any physical instrument to either intimidate,
threaten, or achieve specific end, e.g. fire extinguisher, batons, whistles.

Audio analysis

For purposes of classifying the verbal behaviour recorded from interviews with
guards and prisoners, eleven categories were devised. Each statement made by
the interviewee was assigned to the appropriate category by judges. At the end
of this process for any given interview analysis, a list had been compiled of the
nature and frequencies of the interviewee’s discourse. The eleven categories for
assignment of verbal expressions were:

Questions. All questions asked, requests for information or assistance
(excluding rhetorical questions).

Informative statements. A specific piece of mformatlon proffered by anyone
whether requested or not, dealing with any contingency of the simulation.

Demands. Declarative statements of need or imperative requests.

Requests. Deferential statements for material or personal consideration.

Commands. Orders to commence or abstain from a specific behaviour,
directed either to individuals or groups.

Outlook, positive/negative. Expressions of expectancies for future
experiences or future events; either negative or positive in tone, e.g. “‘l don’t
think | can make it” v, “l believe | will feel better.”
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Criticism. Expressions of critical evaluation concerning other subjects, the
experimenters or the experiment itself,

Statements of Identifying reference, deindividuatingfindividuating. State-
ments wherein a subject makes some reference to another subject specifically by
allusion to given name or distinctive characteristics (individuating reference), or
by allusion to non-specific identity or institutional number {deindividuating
reference).

Desire to continue. Any expression of a subject’s wish to continue or to
curtail participation in the experiment.

Self-evaluation, positivelnegative, Statements of self-esteem or self-
degradation, e.g. “l feel pretty good about the way l've adjusted” v. “l hate
myself for being so oppressive.”

Action intentions, positivefnegative including ‘‘intent to aggress”. Statements
concerning interviewees’ intentions to do something in the future, either of a
positive, constructive nature or a negative, destructive nature, e.g. “I’m not going
to be so mean from now on"” v, “I'll break the door down."”

Results

Overview

Although it is difficult to anticipate exactly what the influence of incarceration
will be upon the individuals who are subjected. to it and those charged with its
maintenance (especially in a simulated reproduction), the results of the present
experiment support many commonly held conceptions of prison life and validate
anecdotal evidence supplied by articulate ex-convicts. The environment of
arbitrary custody had great impact upon the affective states of both guards and
prisoners as well as upon the interpersonal processes taking place between and
within those role-groups.

In general, guards and prisoners showed a marked tendency toward increased
negativity of affect and their overall outlook became increasingly negative. As
the experiment progressed, prisoners expressed intentions to do harm to others
more frequently. For both prisoners and guards, self-evaluations were more
deprecating as the experience of the prison environment became internalised.

- Overt behaviour was generally consistent with the subjective self-reports and
affective expressions of the subjects. Despite the fact that guards and prisoners
were essentially free to engage in any form of interaction (positive or negative,
supportive or affrontive, etc.), the characteristic nature of their encounters
tended to be negative, hostile, affrontive and dehumanising. Prisoners
immediately adopted a generally passive response mode while guards assumed a
very active initiating role in all interactions, Throughout the experiment,
commands were the most frequent form of verbal behaviour and, generally,
verbal exchanges were strikingly impersonal, with few references to individual
identity. Although it was clear to all subjects that the experimenters would not
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permit physical violence to take place, varieties of less direct aggressive
behaviour were observed frequently (especially on the part of guards). In lieu of
physical violence, verbal affronts were used as one of the most frequent forms of
interpersonal contact between guards and prisoners.

The most dramatic evidence of the impact of this situation upon the
participants was seen in the gross reactions of five prisoners who had to be
released because of extreme emotional depression, crying, rage and acute
anxiety. The pattern of symptoms was quite similar in four of the subjects and
began as early as the second day of imprisonment. The fifth subject was released
after being treated for a psychosomatic rash which covered portions of his body.
Of the remaining prisoners, only two said they were not willing to forfeit the
money they had earned in return for being ‘‘paroled”’. When the experiment was
terminated prematurely after only six days, all the remaining prisoners were
delighted by their unexpected good fortune. In contrast, most of the guards
seemed to be distressed by the decision to stop the experiment and it appeared
to us that had become sufficiently involved in their roles so that they now
enjoyed the extreme control and power which they exercised and were reluctant
to give it up. One guard did report being personally upset at the suffering of the
prisoners and claimed to have considered asking to change his role to become
one of them—but never did so. None of the guards ever failed to come to work
on time for their shift, and indeed, on several occasions guards remained on duty
voluntarily and uncomplaining for extra hours—without additional pay.

The extremely pathological reactions which emerged in both groups of
subjects testify to the power of the social forces operating, but still there were
individual differences seen in styles of coping with this novel experience and in
degrees of successful adaptation to it. Half the prisoners did endure the
oppressive atmosphere, and not all the guards resorted to hostility. Some guards
were tough but fair (“played by the rules”), some went far beyond their roles to
engage in creative cruelty and harassment, while a few were passive and rarely
instigated any coercive control over the prisoners.

These differential reactions to the experience of imprisonment were not
suggested by or predictable from the self-report measures of personality and
attitude or the interviews taken before the experiment began. The standardised
tests employed indicated that a perfectly normal emotionally stable sample of
subjects had been selected. In those few instances where differential test scores
do-discriminate between subjects, there is an opportunity to, partially at feast,
discern some of the personality variables which may be critical in the adaptation
to and tolerance of prison confinement.

Intitial personality and attitude measures

Overall, it is apparent that initial personality-attitude dispositions account for an
extremely small part of the variation in reactions to this mock prison experience.
However, in a few select instances, such dispositions do seem to be correlated
with the prisoners’ ability to adjust to the experimental prison environment.
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Comrey scale

The Comrey Personality Inventory [3] was the primary personality scale
administered to both guards and prisoners. The mean scores for prisoners and
guards on the eight sub-scales of the test are shown in Table 1. No differences
between prisoner and guard mean scores on any scale even approach statistical
significance. Furthermore, in no case does any group mean fall outside of the 40
to 60 centile range of the normative male population reported by Comrey. .

Table 1. Mean scores for prisoners and guards on eight Comrey subscales

Scale Prisoners Guards

Trustworthiness—high score indicates belief in the

basic honesty and good intentions of others X =92.56 X = 89.64
Orderliness—extent to which person is meticulous and _

concerned with neatness and orderliness X =175.67 X= 7382
Conformity—indicates belief in law enforcement,

acceptance of society as it is, resentment of

nonconformity in others X =65.67 X = 63.18
Activity—liking for physical activity, hard work, _ _

and exercise X =89.78 X= 91.73
Stability—high score indicates caim, optimistic, _ _

stable, confident individual ) X =98.33 X =101.45
Extroversion—suggests outgoing, easy to meet person X =83.22 X = 8191

Masculinity—'‘people who are not bothered by
crawling creatures, the sight of blood,
vulgarity, who do not cry easily and are not
interested in love stories™ X =88.44 X = 87.00
Empathy—high score indicates individuals who
are sympathetic, helpful, generous and
interested in devoting their lives to the

service of others X =91.78 X = 9536

Table 2. Mean scores for *‘Remaining’ v. “Early reieased" prisoners on Comrey subscales N

Scale Remaining prisoners Early_released Mean difference
prisoners
Trustworthiness 93.4 90.8 +2.6
Orderliness 76.6 78.0 -1.4
Conformity 67.2 59.4 +7.8
Activity 91.4 86.8 +4.6
Stability 99.2 99.6 —0.4
Extroversion 98.4 76.2 +22.2
Masculinity 91.6 86.0 +5.6
Empathy 103.8 85.6 +17.2
‘\
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Table 2 shows the mean scores on the Comrey sub-scales for prisoners who
remained compared with prisoners who were released early due to severe
emotional reactions to the environment. Although none of the comparisons
achieved statistical significance, three seemed at least suggestive as possible
discriminators of those who were able to tolerate this type of confinement and
those who were not. Compared with those who had to be released, prisoners
who remained in prison until the termination of the study: scored higher on
conformity (“acceptance of society as it is”), showed substantially higher
average scores on Comrey's measure of extroversion and also scored higher on a
scale of empathy (helpfulness, sympathy and generosity).

F-Scale

The F-scale is designed to measure rigid adherence to conventional values and a
submissive, uncritical attitude towards authority. There was no difference
between the mean score for prisoners (4.78) and the mean score for guards
(4.36) on this scale.

Again, comparing those prisoners who remained with those who were released
early, we notice an interesting trend. This intra-group comparison shows
remaining prisoners scoring more than twice as high on conventionality and
authoritarianism (X = 7.78) than those prisoners released early (X = 3.20). While
the difference between these means fails to reach acceptable levels of
significance, it is striking to note that a rank-ordering of prisoners on the F-scale
correlates highly with the duration of their stay in the experiment {rs= 0.898,
P < 0.005). To the extent that a prisoner was high in rigidity, in adherence to
conventional values, and in the acceptance of authority, he was likely to remain
longer and adjust more effectively to this authoritarian prison environment.

Machiavellianism

There were no significant mean differences found between guards (X =17.73) and
prisoners {X = 8.77) on this measure of effective interpersonal manipulation. in
addition, the Mach Scale was of no help in predicting the likelihood that a
prisoner would tolerate the prison situation and remain in the study until its
termination,

This latter finding, the lack of any mean differences between prisoners who
remained v. those who were released from the study, is somewhat surprising
since one might expect the Hi Mach’s skill at manipulating social interaction and
mediating favourable outcomes for himself might be acutely relevant to the
simulated prison environment. Indeed, the two prisoners who scored highest on
the Machiavellianism scale were also among those adjudged by the experimenters
to have made unusually effective adapatations to their confinement. Yet,
paradoxically (and this may give the reader some feeling for the anomalies we
encountered in attempting to predict in-prison behaviour from personality
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measures), the other two prisoners whom' we categorised as having effectively
adjusted to confinement actually obtained the lowest Mach scores of any
prisoners.

Video recordings

An analysis of the video recordings indicates a preponderance of genuinely
negative interactions, i.e. physical aggression, threats, deprecations, etc. It is also
clear that any assertive activity was largely the prerogative of the guards, while
prisoners generally assumed a relatively passive demeanour. Guards more often
aggressed, more often insulted, more often threatened. Prisoners, when they

reacted at alf, engaged primarily in resistance to these guard behaviours.

For guards, the most frequent verbal behaviour was the giving of commands
and their most frequent form of physical behaviour was aggression. The most
frequent form of prisoners’ verbal behaviour was question-asking, their most
frequent form of physical behaviour was resistance. On the other hand, the most
infrequent behaviour engaged in overall throughout the experiment was
“helping"—only one such incident was noted from all the video recording
collected. That solitary sign of human concern for a fellow occurred between
two prisoners.

Although question-asking was the most frequent form of verbal behaviour for
the prisoners, guards actually asked questions more frequently overall than did
prisoners (but not significantly so). This is reflective of the fact that the overall

" level of behaviour emitted was much higher for the guards than for the prisoners.

All of those verbal acts categorised as commands were engaged in by guards.
Obviously, prisoners had no opportunity to give commands at all, that behaviour
becoming the exclusive “right” of guards.

Of a total 61 incidents of direct interpersonal reference observed (incidents in
which one subject spoke directly to another with the use of some identifying
reference, i.e. “Hey, Peter"; “you there", etc.), 58 involved the use of some
deindividuating rather than some individuating form of reference. (Recall that
we characterised this distinction as follows: an individuating reference involved
the use of a person’s actual name, nickhame or allusion to special physical
characteristics, whereas a deindividuating reference involved the use of a prison
number, or a generalised “you''—thus being a very depersonalising form of
reference.) Since all subjects were at liberty to refer to one another in either
mode, it is significant that such a large proportion of the references noted in-
volved were in the deindividuating mode (Z =6.9, P <0.01). Deindividuating
references were made more often by guards in speaking to prisoners than the
reverse (Z = 3.67, P < 0.01). (This finding, as all prisoner-guard comparisons for
specific categories, may be somewhat confounded by the fact that guards
apparently enjoyed a greater freedom to initiate verbal as well as other forms of
behaviour. Note, however, that the existence of this greater “freedom’’ on the
part of the guards is itself an empirical finding since it was not prescribed
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a priori.) It is of additional interest to point out that in the only three cases in
which verbal exchange involved some individuating reference, it was prisoners
who personalised guards.

A total of 32 incidents were observed which involved a verbal threat spoken
by one subject to another. Of these, 27 such incidents involved a guard
threatening a prisoner. Again, the indulgence of guards in this form of behaviour
was significantly greater than the indulgence of prisoners, the observed
frequencies deviating significantly from an equal distribution of threats across
both groups (Z = 3.88, < 0.01). '

Guards more often deprecated and insulted prisoners than prisoners did of
guards. Of a total of 67 observed incidents, the deprecation-insult was expressed
disproportionately by guards to prisoners 61 times; (Z = 6.72, P < 0.01 ).

Physical resistance was observed 34 different times. Of these, 32 incidents
involved resistance by a prisoner. Thus, as we might expect, at least in this
reactive behaviour domain, prisoner respohses far exceeded: those of the guards
(z=5.14,P<0.01). '

The use of some object or instrument in the achievement of an intended
purpose or in some interpersonal interaction was observed 29 times. Twenty-
three such incidents involved the use of an instrument by a guard rather than a
prisoner. This disproportionate frequency is significantly variant from an equal
random use by both prisoners and guards (Z = 316, P < 0.01).

Over time, from day to day, guards were observed to generally escalate their
harassment of the prisoners. In particular, a comparison of two of the first
prisoner-guard interactions (during the counts) with two of the last counts in the
experiment yielded significant differences _in: the use of deindividuating
references per unit time (th =0.0 and Xt, =5.40, respectively; ¢=3.65,
P<0.10); the incidence of deprecation-insult per unit time (X;, =0.3 and
Xt, = 5.70, respectively; £=3.16, < 0.10). On the other hand, a temporal
analysis of the prisoner video data indicated a general decrease across all
categories over time: prisoners came to initiate acts far less frequently and
responded (if at all) more passively to the acts of others—they simply behaved
less. )

Although the harassment by the guards escalated overall as the experiment
wore on, there was some variation in the extent to which the three different
guard shifts contributed to the harassment in general. With the exception of the
2.30 a.m. count, prisoners enjoyed some respite during the late night guard shift
(10.00 p.m. to 6.00 a.m.). But they really were “under the gun” during the
evening shift. This was obvious in our observations and in subsequent interviews
with the prisoners and was also confirmed in analysis of the video taped
interactions. Comparing the three different guard shifts, the evening shift was
significantly different from the other two in resorting to commands; the means
being 9.30 and 4.04, respectively, for standardised units of time (t=2.50,
P < 0.05). In addition, the guards on this “tough and cruel” shift showed more
than twice as many deprecation-insults toward the prisoners (means of 5.17 and
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2.29, respectively, P < 0.20). They also tended to use instruments more often
than other shifts to keep the prisoners in line.

Audio recordings

The audio recordings made throughout the prison simulation afforded one
opportunity to systematically collect self-report data from prisoners and guards
regarding (among other things) their emotional reactions, their outlook, and
their interpersonal evaluations and activities within the experimental setting.
Recorded interviews with both prisoners and guards offered evidence that:
guards tended to express nearly as much negative outlook and negative
self-regard as most prisoners {one concerned guard, in fact, expressed more
negative self-regard than any prisoner and more general negative affect than all
but one of the prisoners); prisoner interviews were marked by negativity in
expressions of affect, self-regard and action intentions (including intent to
aggress and negative outlook).

Analysis of the prisoner interviews also gave post hoc support to our informal
impressions and subjective decisions concerning the differential emotional
effects of the experiment upon those prisoners who remained and those who
were released early from the study. A comparison of the mean number of
expressions of negative outlook, negative affect, negative self-regard and
intentions to aggress made by remaining v. released prisoners (per interview)
yielded the following results: prisoners released early expressed more negative
expectations during interviews than those who remained (r=2.32, P<0.10)
and also more negative affect {t=2.17, P<0.10); prisoners released early
expressed more negative self-regard, and four times as many ‘“‘intentions to
aggress” as prisoners who remained (although those comparisons fail to reach an
acceptable level of significance).

Since we could video-record only public interactions on the “yard”, it was of
special interest to discover what was occurring among prisoners in private. What
were they talking about in the cells—their college life, their vocation, girl friends,
what they would do for the remainder of the summer once the experiment was
over. We were surprised to discover that fully 90% of all conversations among
prisoners were related to prison topics, while only 10% to non-prison topics such
as the above. They were most concerned about food, guard harassment, setting
up a grievance committee, escape plans, visitors, reactions of prisoners in the
other cells and in solitary. Thus, in their private conversations when they might
escape the roles they were playing in public, they did not. There was no
discontinuity between their presentation of self when under surveillance and
when alone.

Even more remarkable was the discovery that the prisoners had begun to
adopt and accept the guards’ negative attitude toward them. Half of all reported
private interactions between prisoners could be classified as non-supportive and
non-cooperative. Moreover, when prisoners made evaluative statements of or
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expressed regard for, their fellow prisoners, 85% of the time they were
uncomplimentary and deprecating. This set of observed frequencies departs
significantly from chance expectations based on a conservative binominal
probability frequency (P< 0.01 for prison v. non-prison topics; P < 0.05 for
negative v, positive or neutral regard).

Mood adjective self-reports

Twice during the progress of the experiment each subject was asked to complete
a mood adjective checklist and indicate his current affective state. The data
gleaned from these self-reports did not lend: themselves readily to statistical
analysis. However, the trends suggested by simple enumeration are important
enough to be included without reference to statistical significance. in these
written self-reports, prisoners expressed nearly three times as much negative as
positive affect. Prisoners roughly expressed three times as much negative affect as
guards.Guardsexpressedslightly more negative than positive affect. While prisoners
expressed about twice as much emotionality as did guards, a comparison of
mood self-reports over time reveals that the prisoners showed two to three tifes
as much mood fluctuation as did the relatively stable guards. On the dimension
of activity-passivity, prisoners tended to score twice as high, indicating twice as
much internal “agitation” as guards (although, as stated above, prisoners were
seen to be markedly less active than guards in terms of overt behaviour).

It would seem from these results that while the experience had a categorically
negative emotional impact upon both guards and prisoners, the effects upon
prisoners were more profound and unstable.

When the mood scales were administered for a third time, just after the
subjects were told the study had been terminated (and the early released subjects
returned for the debriefing encounter session), marked changes in mood were
evident. All of the now “‘ex-convicts” selected self-descriptive adjectives which
characterised their mood as less negative and much more positive. In addition,
they now felt less passive than before. There were no longer any differences on
the sub-scales of this test between prisoners released early and those who
remained throughout. Both groups of subjects had returned to their pre-
experimental baselines of emotional responding. This seems to reflect the
situational specificity of the depression and stress reactions experienced while in
the role of prisoner. :

Representative personal statements

Much of the flavour and impact of this prison experience is unavoidably lost in
the relatively formal, objective analyses outlined in this paper. The following
quotations taken from interviews, conversations and questionnaires provide a
more personal view of what it was like to be a prisoner or guard in the “Stanford
County Prison’’ experiment,
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“They (the prisoners] seemed to lose touch with the reality of the
experiment—they took me so seriously.”

“... 1 didn't interfere with any of ‘the guards' actions. Usually if what they
were doing bothered me, | would walk out and take another duty."

“. . .looking back, | am impressed by how little i felt for them .. .”

“,..They [the prisoners] didn't see it as an experiment. It was real and they
were fighting to keep their identity. But we were always there to show them
just who was boss."” .

“...1 was tired of seeing the prisoners in their rags and smelling the strong
odours of their bodies that filled the cells, | watched them tear at each other,
on orders given by us.”

“. .. Acting authoritatively can be fun. Power can be a great pleasure.”
““...During the inspection, § went to cell 2 to mess up a bed which the
prisoner had made and he grabbed me, screaming that he had Just made it, and
he wasn't going to let me mess it up. He grabbed my throat, and although he
was laughing | was pretty scared. | {ashed out with my stick and hit him in the
chin (although not very hard) and when | freed myself | became angry.”

Prisoners

“...The way we were made to degrade ourselves reaily brought us down and
that's why we all sat docile towards the end of the experiment.”

“...1 realise now (after it's over) that no matter how together [ thought | was
inside my head, my prison behaviour was often less under my control than |
realised. No matter how open, friendly and helpful | was with other prisoners {
was still operating as an isolated, self-centred person, being rational rather than
compassionate.”

“...1 began to feel | was losing my identity, that the person | call
—————— , the person who voluriteered to get me into this prison {because
it was a prison to me, it stil/ is a prison to me, | don’t regard it as an
experiment or a simulation . . .) was distant from me, was remaote until finally
| wasn't that person, | was 416, | was really my number and 416 was really
going to have to decide what to do.”

“l learned that people can easily forget that others are human.”

Debriefing encounter sessions

Because of the unexpectedly intense reactions (such as the above) generated by
this mock-prison experience, we decided to terminate the study at the end of six
days rather than continue for the second week. Three separate encounter
sessions were held, first, for the prisohers, then for the guards and finally for all
participanis together. Subjects and staff openly discussed their reactions and
strong feelings were expressed and shared. We analysed the moral conflicts posed
by this experience and used the debriefing sessions to make explicit alternative
courses of action that would lead to more moral behaviour in future comparable
situations.

Follow-ups on each subject over the year following termination of the study
revealed the negative effects of participation had been temporary, while the
personal gain to the subjects endured.
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Conclusions and Discussion

It should be apparent that the elaborate procédures (and staging) employed by
the experimenters to insure a high degree of mundane realism in this mock
prison contributed to its effective functional simulation of the psychological
dynamics operating in “real’* prisons. We observed empirical relationships in the
simulated prison environment which were strikingly isomorphic to the internal
relations of real prisons, corroborating many of the documented reports of what
occurs behind prison walls. ‘

The conferring of differential power on the status of “guard’ and “prisoner”
constituted, in effect, the institutional validation of those roles. But further,
many of the subjects ceased distinguishing between prison role and their prior
self-identities. When this occurred, within what was a surprisingly short period of
time, we witnessed a sample of normal, healthy American college students
fractionate into a group of prison guards who seemed to derive pleasure from
insulting, threatening, humiliating and dehunianising their peers—those who by
chance selection had been assigned to the “prisoner” role. The typical prisoner
syndrome was one of passivity, dependenicy, depression, helplessness and
self-deprecation. Prisoner participation in the social reality which the guards had
structured for them lent increasing validity to it and, as the prisoners became
resigned to their treatment over time, many acted in ways to justify their fate at
the hands of the guards, adopting attitudes and behaviour which helped to
sanction their victimisation. Most dramatic and distressing to us was the
observation of the ease with which sadistic behaviour could be elicited in
individuals who were not “sadistic types” and the frequency with which acute
emotional breakdowns could occur in men selected precisely for their emotional
stability.

Sttuational v. dispositional attribution

To what can we attribute these deviant behaviour patterns? If these reactions
had been observed within the confines of an existing penal institution, it is
probable that a dispositional hypothesis would be invoked as an explanation.
Some cruel guards might be singled out as sadistic or passive-aggressive
personality types who chose to work in a correctional institution because of the
outlets provided for sanctioned aggression. Aberrant reactions on the part of the
inmate population would likewise be viewed as an extrapolation from the prior
social histories of these men as violent, anti-social, psychopathic, unstable
character types.

Existing penal institutions may be viewed as natural experiments in social
control in which any attempts at providing a causal attribution for observed
behaviour hopelessly confound dispositional and situational causes. In contrast,
the design of our study minimised the utility of trait or prior social history
explanations by means of judicious subject selection and random assignment to
roles. Considerable effort and care went into determining the composition of the
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final subject population from which our guards and prisoners were drawn.
Through case histories, personal interviews and a battery of personality tests, the
subjects chosen to participate manifested no apparent abnormalities, anti-social
tendencies or social backgrounds which were other than exemplary. On évery
one of the scores of the diagnostic -tests each subject scored within the
normal-average range. Our subjects then, were highly representative of middle-
class, Caucasian American society (17 to 30 years in age), although above
average in both tntelligence and emotional stability.

Nevertheless, in less than one week their behaviour in this simulated prison
could be characterised as pathological and anti-social. The negative, anti-social
reactions observed were not the product of an environment created by

combining a collection of deviant personalities, but rather, the result of an

intrinsically pathological situation which couid distort and rechannel the
behaviour of essentially normal individuals. The abnormality here resided in the
psychological nature of the situation and not in those who passed through it.
Thus, we offer another instance in support of Mischel’s [4] social-learning
analysis of the power of situational variables to shape complex social behaviour.
Our results are also congruent with thoseé of Milgram [5] who most convincingly
demonstrated the proposition that evil acts are not necessarily the deeds of evil
men, but may be attributable to the operation of powerful social forces. Our
findings go one step further, however, in removing the immediate presence of
the dominant experimenter-authority figure, giving the subjects-as-guards a freer
range of behavioural alternatives, and involving the participants for a much more
extended period of time.

Despite the evidence favouring a situational causal analysis in this experlment
it should be clear that the research design actually minimised the effects of
individual differences by use of a homagenous middle-range subject population.
It did not allow the strongest possible test of the relative utility of the two types
of explanation. We cannot say that personality differences do not have an
important effect on behaviour in situations such as the one reported here.
Rather, we may assert that the variance in behaviour observed could be reliably
attributed to variations in situational’ rather than personality variables. The
inherently pathological characteristics of the prison situation itself, at least as
functionally simulated in our study, were a sufficient condition to produce
aberrant, anti-social behaviour. (An alternative design which would maximise the
potential operation of personality or dispositional variables would assign
subjects who were extreme on pre-selected personality dimensions to each of the
two experimental treatments. Such a design would, however, require a larger
subject population and more resources than we had available.)

The failure of personality assessment variables to reliably discriminate the
various patterns of prison behaviour, guard reactions as well as prisoner coping
styles is reminiscent of the mability of personality tests to contribute to an
understanding of the psychological differences between American P.O.W.s in
Korea who succumbed to alleged Chinese Communist brain-washing by
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“collaborating with the enemy”’ and those who resisted [6]. It seems to us that
there is little reason to expect paper-and-pencil behavioural reactions on
personality tests taken under “normal” conditions to generalise into coping
behaviours under novel, stressful or abnormal environmental conditions. It may
be that the best predictor of behaviourin situations of stress and power, as
occurs in prisons, is overt behaviour in functionally comparable simulated
environments. : '

In the situation of imprisonment faced by our subjects, despite the potent
situational control, individual differences were nevertheless manifested both in
coping styles among the prisoners and in the extent and type of aggression and
exercise of power among the guards. Personality variables, conceived as
learned behaviour styles can act as moderator variables in allaying or intensifying
the impact of social situational variables. Their predictive utility depends upon
acknowledging the inter-active relationship of such learned dispositional tenden-
cies with the eliciting force of the situatiorial variables.

Reality of the simulation

At this point it seems necessary to confront the critical question of “reality” in
the simulated prison environment: were the behaviours observed more than the
mere acting out assigned roles convincingly? To be sure, ethical, legal and
practical considerations set limits upon the degree to which this situation could
approach the conditions existing in actual.prisons and penitentiaries. Necessarily
absent were some of the most salient’ aspects of prison life reported by
criminologists and documented in the writing of prisoners [7, 8]. There was no
involuntary homosexuality, no racism, no physical beatings, no threat to life by
prisoners against each other or the guards, Moreover, the maximum anticipated
“sentence” was only two weeks and, unlike some prison systems, could not be
extended indefinitely for infractions of the internal operating rules of the. prison.

In one sense, the profound psychological effects we observed under the
relatively minimal prison-like conditions which existed in our mock prison make
the results even more significant and force us to wonder about the devastating
impact of chronic incarceration in real prisons. Nevertheless, we must contend
with the criticism that the conditions which prevailed in the mock prison were
too minimal to provide a meaningful analggue to existing prisons. {t is necessary
to demonstrate that the participants in this experiment transcended the
conscious limits of their preconceived stereotyped roles and their awareness of
the artificiality and limited duration of imprisonment. We feel there is abundant
evidence that virtually all of the subjects at one time or another experienced
reactions which went well beyond the surface demands of role-playing and
penetrated the deep structure of the psychology of imprisonment.

Although instructions about how to behave in the roles of guard or prisoner
were not explicitly defined, demand characteristics in the experiment obviously
exerted some directing influence. Therefore, it is enlightening to look to
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circumstances where role demands were minimal, where the subjects believed
they were not being observed, or where they should not have been behaving
under the constraints imposed by their roles (as in "“private” situations), in order
to assess whether the role behaviours reflected anything more than public
conformity or good acting.

When the private conversations of the prisoners were monitored, we learned
that almost all (a full 90%) of what theg talked about was directly related to
immediate prison conditions, that is, food, privileges, punishment, guard
harassment, etc. Only one-tenth of the time did their conversations deal with
their life outside the prison. Consequently, although they had lived together
under such intense conditions, the prisoners knew surprisingly little about each
other’s past history or future plans. This excessive concentration on the
vicissitudes of their current situation helped to make the prison experience more
oppressive for the prisoners because, instedd of escaping from it when they had a
chance to do so in the privacy of their cells, the prisoners continued to allow it
to dominate their thoughts and social relations. The guards too, rarely
exchanged personal information during itheir relaxation breaks. They either
talked about “problem prisoners”, or other prison topics, or did not talk at all.
There were few instances of any personal communication across the two role
groups. Moreover, when prisoners referrec] to other prisoners during interviews,
they typically deprecated each other, seémlngly adopting the guards’ negative
attitude.

From post-experimental data, we dlsco?ered that when individual guards were
alone with solitary prisoners and out of rainge of any recording equipment, as on
the way to or in the toilet, harassment pften was greater than it was on the
“Yard". Similarly, video-taped analyses of total guard aggression showed a daily
escalation even after most prisoners had ceased resisting and prisoner deteriora-
tion had become visibly obvious to them} Thus guard aggression was no longer
elicited as it was initially in response tio perceived threats, but was emitted
simply as a “natural’’ consequence of being in the uniform of a “‘guard’ and
asserting the power inherent in that role.!In specific instances we noted cases of

a guard (who did not know he was being| observed) in the early morning hours -

pacing the “Yard” as the prisoners slept--vigorously pounding his night stick
into his hand whife he ‘‘kept watch" onr his captives. Or another guard who
detained an “incorrigible” prisoner in soliltary confinement beyond the duration
set by the guards’ own rules and then heqconsplred to keep him in the hole all
night while attempting to conceal this information from the experimenters who
were thought to be too soft on the prison rs.

In passing, we may note an additional{point about the nature of role-playing
and the extent to which actual behaviour &s “explained away” by reference to it.
It will be recalled that many guards continued to intensify their harassment and
aggressive behaviour even after the secdnd day of the study, when prisoner
deterioration became marked and visible! and emotional breakdowns began to
occur (in the presence of the guards). When questioned after the study about
their persistent affrontive and harrassing behaviour in the face of prisoner
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emotional trauma, most guards replied tha} they were “just playing the role” o

a tough guard although none ever doubted the magnitude or validity of the
prisoners’ emotional response. The reader may wish to consider to what
extremes an individual may go, how gre‘pt must be the consequences of his
behaviour for others, before he can no longer rightfully attribute his actions to
“playing a role” and thereby abdicate respansibility.

When introduced to a Catholic priest,]' many of the role-playing prisoners
referred to themselves by their prison number rather than their Christian names.
Some even asked him to get a lawyer to help them get out. When a public
defender was summoned to interview those prisoners who had not yet been
released, almost all of them strenuously demanded that he “bail’ them out
immediately.

One of the most remarkable incidents éf the study occurred during a parole
board hearing when each of five prisoners eligible for parole was asked by the
senior author whether he would be willing to forfeit all the money earned as a
prisoner if he were to be paroled (releaséd from the study). Three of the five
prisoners said, “yes'’, they would be wtllmg to do this. Notice that the original
incentive for participating in the study hadlbeen the promise of money, and they
were, after only four days, prepared togive this up completely. And, more
suprisingly, when told that this possibilityi would have to be discussed with the
members of the staff before a decision could be made, each prisoner got up
quietly and was escorted by a guard back to his cell. If they regarded themselves
simply as ‘“‘subjects” participating in an éxperiment for money, there was no
longer any incentive to remain in the study and they could have easily escaped
this situation which had so clearly become aversive for them by quitting. Yet, so
powerful was the control which the s;tuatuon had come to have over them, so
much a reality had this simulated env:ronment become, that they were unable to
see that their original and singular motive; ifor remaining no longer obtained, and
they returned to their cells to await a “parble" decision by their captors.

The reality of the prison was also attested to by our prison consultant who
had spent over 16 years in prison, as wel}l as the priest who had been a prison
chaplain and the public defender who were all brought into direct contact with
out simulated prison environment. Further, the depressed affect of the prisoners,
the guards’ willingness to work overtime for no additional pay, the spontaneous
use of prison titles and {.D. numbers in non role-related situations all point to a
level of reality as real as any other in q‘he lives of all those who shared this
experience. !

To understand how an illusion of |mpr|sonment could have become so real,
we need now to consider the uses of powef by the guards as well as the effects of
such power in shaping the prisoner mentality.

Pathology of power

Being a guard carried with it social status within the. prlson a group identity
(when wearing the uniform), and above all, the freedom to exercise an
unprecedented degree of control over ﬁhe lives of other human beings. This
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control was invariably expressed in terms of sanctions, punishment, demands
and with the threat of manifest physical power. There was no need for the
guards to rationally justify a request as they do in their ordinary life and merely
to make a demand was sufficient to have it carried out. Many of the guards
showed in their behaviour and revealed injpost-experimental statements that this
sense of power was exhilarating.

The use of power was self-aggrandising and self-perpetuating. The guard
power, derived initially from an arbitrary label, was intensified whenever there
was any perceived threat by the prisoners and this new level subsequently
became the baseline from which further hostility and harassment would begin.
The most hostile guards on each shift mgved spontaneously into the leadership
roles of giving orders and deciding on plinishments. They became role models
whose behaviour was emulated by other members of the shift. Despite minimal
contact between the three separate guard; shifts and nearly 16 hours a day spent
away from the prison, the absolute level of aggression as well as more subtle and
“creative” forms of aggression manifested, increased in a spiralling function. Not

- to be tough and arrogant was to be seen as a sign of weakness by the guards and

even those “‘good” guards who did not get as drawn into the power syndrome as
the others respected the implicit norm of{never contradicting or even interfering
with an action of a more hostile guard on their shift.

After the first day of the study, pragtically all prisoner’s rights (even such
things as the time and conditions of sleepihg and eating) came to be redefined by
the guards as “privileges” which were fo be earned for obedient behaviour.
Constructive activities such as watching imovies or reading (previously planned
and suggested by the experimenters) were arbitrarily cancelled until further
notice by the guards—and were subsequently never allowed. “Reward”, then
became granting approval for prisoners to| eat, sleep, go to the toilet, talk, smoke
a cigarette, wear glasses or the tempdrary diminution of harassment. One
wonders about the conceptual nature of {'positive” reinforcement when subjects
are in such conditions of deprivation, affd the extent to which even minimally

- acceptable conditions become rewarding when experienced in the context of

such an impoverished environment.

We might also question whether there lare meaningful non-violent alternatives
as models for behaviour modification in feal prisons. In a world where men are
either powerful or powerless, everyone learns to despise the lack of power in
others and in oneself. It seems to us, that] prisoners learn to admire power for its
own sake—power becoming the ultimate] reward. Real prisoners soon fearn the
means to gain power whether through ingratiation, informing, sexual control of
other prisoners or development of powerflil cliques. When they are released from

prison, it is unlikely they will ever want to feel so powerless again and will take
action to establish and assert a sense of pgwer. :

,a
b“}

The pathological prisoner syndrome

Various coping strategies were employed|by our prisoners as they began to react
to their perceived loss of personal identity and the arbitrary control of their
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lives. At first they exhibited disbelief at the tqtal invasion of their privacy,

constant surveillance and atmosphere of oppress

on in which they were living.

Their next response was rebellion, first by the usg of direct force, and later with

subtle divisive tactics designed to foster distrust a

mong the prisoners. They then

tried to work within the system by setting up an elected grievance committee.

When that collective action failed to produce
existence, individual self-interests emerged. The b
was the start of social disintegration which gav
isolation but deprecation of other prisoners as V
prisoners coped with the prison situation by b

meaningful changes in their
reakdown in prisoner cohesion
e rise not only to feelings of
vell. As noted before, half the
ecoming extremely disturbed

emotionally—as a passive way of demanding atte

tion and help. Others beécame

excessively obedient in trying to be “good” pfisoners. They sided with the
guards against a solitary fellow prisoner who cope with his situation by refusing
to eat. Instead of supporting this final and major act of rebellion, the prisoners
treated him as a trouble-maker who deserved to be punished for his
disobedience. It is likely that the negative self-regard among the prisoners noted

by the end of the study was the product of

eir coming to believe that the

continued hostility toward all of them was justified because they “‘deserved it”

[9]. As the days wore on, the model prisoner
dependence and flattened affect.

Let us briefly consider some of the relevant
about these reactions.

reaction was one of passivity,

processes involved in bringing

Loss of personal identity. ldentity is, for mpst people, conferred by social

recognition of one’s uniqueness, and establishg

know your name or history (who refer to you
uniform exactly like all other prisoners, not w
self because of the unpredictable consequences

appearance, behaviour style and history. Livinj

d through one’s name, dress,
among strangers who do not
only by number), dressed in a

nting to call attention to one’s

it might provoke—all led to a

weakening of self identity among the prisoners.|As they began to lose initiative
and emotional responsivity, while acting ever more compliantly, indeed, the
prisoners became deindividuated not only to the guards and the observers, but
also to themselves.

Arbitrary control. On post-experimental questionnaires, the most frequently
mentioned aversive aspect of the prison expeérience was that of being subjugated
to the apparently arbitrary, capricious decisions and rules of the guards. A
question by a prisoner as often elicited derog tion and aggression as it did a
rational answer. Smiling at a joke could be punished in the same way that failing
to smile might be. An individual acting in dgfiance of the rules could bring
punishment to innocent cell partners (who became, in effect, “mutually yoked
controls™), to himself, or to all.

As the environment became more unpredictable, and previously learned
assumptions about a just and orderly world were no longer functional, prisoners
ceased to initiate any action. They moved about on orders and when in their
cells rarely engaged in any purposeful activity, Their zombie-like reaction was
the functional equivalent of the learned helplessness phenomenon reported by
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Seligman and Groves [10]. Since their behaviour did not seem to have any
contingent relationship to environmental conseguences, the prisoners essentially
gave up and stopped behaving. Thus the subjective magnitude of aversiveness was
manipulated by the guards not in terms of physical punishment but rather by
controlling the psychological dimension of environmental predictability [11].
Dependency and emasculation. The network of dependency relations
established by the guards not only promoted helplessness in the prisoners but
served to emasculate them as well. The arbitrary control by the guards put the
prisoners at their mercy for even the daily, commonplace functions like going to
the toilet. To do so, required publicly obtained permission (not always granted)
and then a personal escort to the toilet while Blindfolded and handcuffed. The
same was true for many other activities ordinarily practised spontaneously
without thought, such as lighting up a cigarette| reading a novel, writing a letter,
drinking a glass of water or brushing one’s feeth. These were all privileged
activities requiring permission and necessitating a prior show of good behaviour.
These low level dependencies engendered regressive orientation in the
prisoners. Their dependency was defined in terms of the extent of the domain of
control over all aspects of their lives which they allowed other individuals (the
guards and prison staff) to exercise.
As in real prisons, the assertive, independent, aggressive nature of male
prlsoners posed a threat which was overcome by a variety of tactics. The
prisoner uniforms resembled smocks or dresses, which made them look silly and
enabled the guards to refer to them as “sissies” or ‘‘girls’”. Wearing these
uniforms without any underclothes forced the prisoners to move and sit in
unfamiliar, feminine postures. Any sign of infividua!l rebellion was labelled as
indicative of “incorrigibility” and resulted| in loss of privileges, solitary
confinement, humiliation or punishment of cell mates. Physically smaller guards
were able to induce stronger prisoners to act fpolishly and obediently. Prisoners
were encouraged to belittle each other publi¢ly during the counts. These and
other tactics all served to engender in the prisoners a lessened sense of their

masculinity (as defined by their external cultufe). it follows then, that although -

the prisoners usually outnumbered the guards during line-ups and counts (nine v.
three) there never was an attempt to directly overpower them. (Interestingly,
after the study was terminated, the prisoners expressed the belief that the basis
for assignment to guard and prisoner groups was physical size. They perceived
the guards were ‘“‘bigger’, when, in fact, there was no difference in average
height or weight between these randomly determined groups.)

In conclusion, we believe this demonstration reveals new dimensions in the
social psychology of imprisonment worth jpursuing in future research. In
addition, this research provides a paradigm apd information base for studying
alternatives to existing guard training, as well as for questioning the basic
operating principles on which penal institutions rest. If our mock prison could
generate the extent of pathology it did in such a short time, then the
punishment of being imprisoned in a real prison does not “fit the crime” for
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most prisoners—indeed, it far exceeds it! Md

are locked into a dynamic, symbiotic relatio

e P

97

reover, since prisoners and guards
nship which is destructive to their

human nature, guards are also society's prisoners.

Shortly after our study was terminated,

Quentin and Attica occurred, emphasising th

recognise the dignity and humanity of bo
constantly forced into one of the most
encounters known to man.
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DEPARTMENT OF THE ARMY
Headquarters, Il Corps
Victory Base, Iraq
APO AE 093842-1400

AFZF-CG AUG 14 2004

MEMORANDUM FOR Defense Counsel for Specialist Megan Ambuhl, Headquarters

and Headquarters Company, 16th Military Police Brigade (Airborne), Il Corps, Victory
Base, Iraq, APO AE 09342-1400

SUBJECT. Request for Expert Assistance in United States v. SPC Megan M. Ambuhl|

Your request for Appointment of s a confidential expert consultant is
denied. You have not demonstraled that the appointment of *ecessary
‘pursuant to RCM 703(d). | am prepared, however, to detail a mili ry expert of suitable

training, education, and experience to assist ypu if you so desire.

THOMAS F. METZA“JE/
Lieutenant General, USA

Commanding
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UNITED STATES

V.

AMBUHL, MEGAN M.

SPC, U.S. Army

Headquarters & Headquarters Company
16" Military Police Brigade (Airborne)
III Corps, Victory Base, Iraq

APO AE 09342

N’ N’ N’ N N N N S N N N’

RESPONSE TO DEFENSE MOTION
FOR EXPERT ASSISTANCE

17 August 2004

RELIEF SO|

The Government moves the Court deny the i
BURDEN OF PROOF & ST

The Defénse, as the moving party, bears the

the evidence. R.C.M. 905(c). The current legal stat
discussed below.

FACTS

The accused, along with a number of other ¢
assaulted foreign national detainees while acting as
Correctional Facility, Abu Ghraib, Iraq.

UGHT
defense Motion for Expert Assistance.
ANDARD OF PROOF

burden of this motion by a preponderance of
ndard for employment of a defense expert is

o-accused, allegedly maltreated and
a prison guard at the Baghdad Central

On 20 March 2004, CPT
violations of the Uniform Code of Military Justice
alleged the following UCMJ violations: Article 81
92 (dereliction of duty), Article 93 (maltreatment),

referred charges against the accused for
CMJ). The charges and specifications
conspiracy to commit maltreatment), Article
nd Article 134 (indecent acts). All of these

offenses are alleged to have occurred at BCCF during the time of the accused’s assignment to the

facility.

On 6 July 2004, the Defense submitted a Re

Po the Convening Authority. The
rofessor of Psychology at the University of Califo

quest for Expert Assistance, regarding Dr.

DA «
one of the

Defense asserts the following:
tnia, Santa Cruz; Dﬁ
original researchers in the “Stanford Prison Experiment”; D jas dedicated over 30 years

of research to the subject-area of prison psychology
prisons are powerful social settings and that much d
the conditions that exist therein.

; Dr research has shown that
f what people do inside of them is shaped by
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On 13 July 2004, CPmrefe rred additional charges against the accused.
The following violations were alleged: Article 81 (conspiracy to commit maltreatment); and
Article 93 (x2) (maltreatment). These additional charges are alleged to have occurred at BCCF
while SPC Ambuhl worked on Tier 1B.

On 21 July 2004, the Convening Authority, referred the 20 March 2004 and the 13 July
2004 charges and specifications to a General Court{Martial.

On 14 August 2004, the Convening Authority denied the Defense’s 6 July 2004 Request
for Expert Assistance. However, the Convening Authority indicated that the Government would
detail a military expert of suitable training, educatidn, and experience to assist the Defense.

On 16 August 2004, the Government notified the Defense of the Convening Authority’s
decision. The Defense immediately requested that the Government identify who they deemed as
a suitable alternative prior to 23 August 2004.

On 17 August the Government notified the Defense that efforts were underway to
identify suitable individuals to be detailed to the Defense.

LAw

A military accused has, as a matter of Equal Protection and Due Process, a right to expert
assistance when necessary to present an adequate defense. See Ake v. Oklahoma, 470 U.S. 68
(1985); U.S. v. Garries, 22 M.J. 288 (C.M.A.), cert, denied, 479 U.S. 985 (1986). Article 46 of
the Manual for Courts-Martial (MCM) provides that the trial counsel and defense counsel shall
have equal opportunity to obtain witnesses and oth¢r evidence. As a matter of due process,
servicemembers are entitled to investigative or other expert assistance at Government expense
when pecessary for an adequate Defense. See United States v. Garries, 22 M.J. 288, 290
(C.ML.A. 1986). The necessity requirement exists because, unlike the civilian defendant, the
military accused has the resources of the Government at his or her disposal. Id. There are three
criteria for showing necessity:

First, why the expert assistance is needed. $econd, what the expert assistance
[would] accomplish for the accused. Third,| why the defense counsel [is] unable
to gather and present the evidence that the expert assistant would be able to
develop.

United States v. Ndanyi, 45 M.J. 315, 319 (C.A.AF. 1996) (emphasis supplied). Finally, in
demonstrating necessity, the accused must demonstrate more than just the possibility of
assistance from a requested expert, but instead must show that there exists a reasonable
probability that an expert would be of assistance to{the defense and that the denial of expert
assistance would result in a fundamentally unfair trial. United States v. Gunkle, 55 M.J. 26, 31-
32 (C.A.AF. 2001).
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ARGUMENT

Applying the factors above, the Defense has not

hown that the requested investigative
assistance is necessary.

First, the Defense has failed to show why the expert assistance is needed. The Defense
asserts tha; I - provide insight into how the prison environment “may help to account
for a person’s behavior or inaction.” The Defense er asserts that this expert is necessary to
explore the defenses to all charges, specifically with reference to the accused’s complacency or
inability to act. The expert will also be apparently utilized to demonstrate the “elaborate”
training requirements necessary to handle the unique pressures of the prison environment.

With respect to the accused’s complacency or inpbility to act, the Defense’s ultimate
contention appears to be that this expert is able to answer the imponderable question of “why
good people do bad things.” This contention is simply speculative at best and falls short of the
reasonable probability of assistance specified in United States v. Gunkle. This is particularly
true given the inordinate reliance upon the “Stanfor Prison Experiment,” an experiment with a
questionable foundation. See Alan Zarembo, A Theater of Inquiry and Evil, L.A. TIMES at 1,
July 15, 2004 (attached). If the Defense’s assertion were given credence then any offense within
any prison involving a person’s “action or inaction’l would be entitled to expert assistance, a
result that is both impractical and nonsensical.

Second, the Defense has failed to show why they are ungble to present the evidence that the
expert assistant would be able to develop. The Defense has the ability to consult with a wide
variety of experts, including Colone As an annex to MG Taguba’s investigation, COL

sl nitial report addresses many of the same issues the Defense now seeks to present.
' , @ report highlights the unique pressurés, lack of training, and other situation
specific stressors that the Defense seeks to highlight. The Defense has access to Colone

as well as a wide variety of military and civilian psychologist, and psychiatrist, all of whom may
- be called to testify on behalf of the Defense upon ajproper showing of relevancy.

Additionally, the two defense counsel representing the accused, though not trained as
psychologists, have an identified duty to do the harfl work necessary to understand the operative
facts of their case. In this case, two attorneys (one military and one civilian) represent the
accused. Additionally, the Convening Authority previously detailed a trained military police
investigator to assist with other aspects of case preparation. The Defense team is also aided by
the work of other investigators including MG Taguba’s report, a Department of Army Inspector
General’s report (specifically identifying training igsues within a military context), as well as a
number of other investigations. Together with thesg reports, the Defense team has the means to
adequately research the pertinent issues particularly given the wide variety of trained
psychologists within the Department of Defense made available to the all parties to this case.

Finally, although not conceding that the Defense has met their requisite showing for necessity,
the Convening Authority, at his discretion, is prep&ed to appoint a specific psychologist or '
psychiatrist of appropriately comparable training, education and experience.
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CONCLUSION

While the appointment of Dr.4jjjifenay very ell be helpful to the Defense, the standard
for appointment of an expert to the Defense team is not whether the assistance is helpful, but
rather expert’s assistance is necessary. Because thg Defense has failed to demonstrate either

need or jnability to gather and present the requisite
necessity, the Government requests that the Defens
expert assistant on the Defense team be denied.

RESPECTFULLY SUBMITTED:

evidence and thus failed to establish
e motion for appointment of Dr. ﬁs an

Trial
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Trial
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otlon for Expert Assistance was served on
us.army.mil and to Mr.
111ta1'y judge via e-mail on 17 August 2004.
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UNITED STATES

MOTION TO COMPEL

V. DISCOVERY

Megan M. AMBUHL

SPC, U.S. Army

Headquarters & Headquarters Company
16" Military Police Brigade (Airborne)
IIT Corps, Victory Base, Iraq

APO AE 09342

14 August 2004

COMES NOW the accused, SPC Megan M. Ambuhl, by and through counsel, to move
the Court to compel the government to release certain discovery that is relevant and necessary to
the preparation of the defense’s case. |

A. RELIEF SOUGHT

The defense respectfully requests that the defense Motion to Compel Discovery be
granted and that the government be ordered to produce discovery expeditiously in this case.

B. BURDEN OF PROOF & STANDARD OF PROOF

The defense, as the moving party, bears the burden of th1s motion by a preponderance of
the evidence. Rule for Courts-Martial (R.C.M.) 905(c).

C. FACTS

On 20 March 2004, the government preferred charges against SPC Megan M. Ambuhl
for four alleged violations of the Uniform Code of Military Justice (UCMLI). (See Charge Sheet)

On 10 April 2004, the defense requested production of certain relevant and necess
evidence. The government only partially complied with this request prior to the Article 32(b)
‘hearing in the above-captioned case.

-On 7 May 2004, the defense reguested copies of th icle 32 hearing reports for the
following co-accused: SGT ﬁ CPL HSPC ﬂ, and SPC
i The government complied with this request.

On 11 May 2004, the defense requested copies of all of the individual rebuttals to MG
Taguba’s 15-6 investigation. The defense has not yet received all of the rebuttal documents.

On 20 May 2004, the defens ested audio recordings of the Article 32 hearings for
the following co-accused: SGT “ SPCd and SS The
government complied with this request. |
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companion case of United States v. SPC The government complied with this

On 22 May 2004, the defense re(1uested coiies of certain case documents from the
request.

On 24 May 2004, the defense requested production and declassification of MG Taguba’s
AR 15-6 Investigation and Annexes. To date, the government has failed to comply with this
request. (On 1 July 2004, the government formally requested declassification of these

documents by submitting a memorandum to the Commanding General, Coalition Forces Land
Component Command.)

On 17 June 2004, the defense submitted a formal request for discovery. The government
has not responded and has failed to produce a significant portion of this request.

On 26 June 2004, the defense requested udio recording of the Article 32
hearing for the following co-accused: SPC The government has failed to
comply with this request.

On 26 June 2004, the defense requested production and declassification of several
memoranda issued by the Combined Joint Task Force Seven (CJTF-7) relating to International
Committee for the Red Cross (ICRC) visits to the Baghdad Central Detention Facility and
Special Detentions Facility in October 2003. The government has not responded to or complied
with this request.

On 28 June 2004, the defense requested the preservation of certain tangible evidence
maintained by the government’s Criminal Investigative Command (CID) pertaining to case
number 0003-04-CID149. The government has not responded to this request.

On 1 July 2004, the defense requested production of copies of certain tangible CID
evidence. The government has not responded to or complied with this request.

On 13 July 2004, the government preferred additional charges against SPC Megan M.
Ambuhl for three alleged violations of the UCMI.

On 22 July 2004, the General Court-Martial Convening Authority referred all charges
and specifications to a general court-martial.

On 11 August 2004, the court arraigned SPC Ambuhl on the charges and specifications
and the additional charges and specifications.

D. LAW

The defense relies on the following authorities in support of its motion:

Article 46, UCMJ

R.C.M. 701

R.C.M. 703

R.C.M. 905 '

Brady v. Maryland, 373 U.S. 83 (1963)

United States v. Adens, 56 M.J. 724 (A.C.C.A. 2002)
United States v. Mosley, 42 M.J. 300 (C.A.A.F. 1995)

Qe Ao TP
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h. United States v. Eshalomi, 23 M.J. 12 (C.M.A. 1986)

E. EVIDENCE

The defense requests consideration of the following documents to establish a factual
timeline of events in this case and to memorialize the exact content of each defense request:

a. Memorandum, dated 10 April 2004, SUBJECT: Article 32 Request for Witnesses and
Production of Evidence — United States v. SPC Megan M. Ambuhl

b. Memorandum, dated 11 May 2004, SUBJECT: Request for Copies of 15-6 Rebuttals

¢. Memorandum, dated 24 May 2004, SUBJECT: Request for Production and
Declassification of MG Taguba’s AR 15-6 Investigation and Annexes — U.S. v. SPC Megan M.
Ambuhl

d. Request for Discovery, dated 17 June 2004

e. Memorandum, dated 26 June 2004, SUBJECT: Request for Declassification of
Memoranda Reviewing ICRC Detention Facility Visits — U.S. v. SPC Megan M. Ambuhl

f. Memorandum, dated 28 June 2004, SUBJECT: Request for Preservation of Evidence
—U.S. v. SPC Megan M. Ambuhl '

g. Memorandum, dated 1 July 2004, SUBJECT: Request for Production of CID
Evidence — U.S. v. SPC Megan M. Ambuhl

h. Memorandum, dated 1 July 2004, SUBJECT: Declassification of witness statements
in AR 15-6 Investigation — 800™ Military Police Brigade

|

; F. ARGUMENT
An accused has a right as a matter of due process to favorable evidence. The United
States Supreme Court held that “the suppression by the prosecution of evidence favorable to an
accused upon request violates due process where the evidence is material to either guilt or to
punishment, irrespective of the good faith or bad faith of the prosecution.” Brady v. Maryland,
373 U.S. 83, 87 (1963).

The military provides even more generous provisions for discovery in trials by Courts-
Martial. In military trials, the defense “shall have equal opportunity to obtain witnesses and
other evidence in accordance with such regulations as the President may prescribe.” Article 46,
UCMJ. Moreover, R.C.M. 703(f)(1) provides: “Each party is entitled to the production of
evidence which is both relevant and necessary.” The Discussion to this rule explains that,
“[r]elevant evidence is necessary when it is not cumulative and when it would contribute to a
party’s presentation of the case in some positive way on a matter in issue.” Upon defense
request, the government shall permit the defense to inspect tangible objects that are material to
the preparation of the defense. R.C.M. 701(a)(2).

In United States v. Eshalomi, 23 M.J. 12 (C.M.A. 1986), the Court of Military Appeals
held that Congress and the President enacted higher standards for discovery in trials by Courts-
Martial. The Court noted that Article 46, UCMJ, provides for “equal opportunity” to obtain
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witnesses and evidence. See id. at 24. The Court, although not directly addressing the issue,
noted that Article 46, UCMIJ, may impose a heavier burden on the government to sustain a

conviction than is constitutionally required when defense requested discovery is withheld. See
id.

In United States v. Mosley, 42 M.J. 300 (1995), the Court of Appeals for the Armed
Forces dealt with the issue of defense access to evidence. In that case, the accused was charged
with wrongful use of cocaine. The defense made a request to the convening authority for
retesting of the urine sample, which was denied. The defense then asked that the Court order the
retesting. See id. at 301. Despite the Military Judge’s order to retest the sample based upon
R.C.M 703(f)(1), the convening authority refused to comply. The Military Judge subsequently
abated the proceedings. The Air Force Court of Criminal Appeals reversed the order of the
Military Judge, holding that he abused his discretion. The Court of Appeals for the Armed
Forces reversed and ordered a new trial, holding that the Military Judge relied upon the proper
standard and did not abuse his discretion. See id. at 303.

There is no requirement in military practice that the evidence be exculpatory in nature in
order to be discoverable. See United States v. Adens, 56 M.J. 724 (A.C.C.A. 2002) (finding that
neither the phrase “material to the preparation of the defense” in R.C.M. 701 nor Article 46,
UCMLJ, limits disclosure to exculpatory matters).

1. The Defense has a Right to Equal Access to Evidence in this Case

The defense first requested discovery on 10 April 2004. To date the government has failed
to provide a significant amount of discovery and documents. The requested materials should be
provided in an expeditious manner to enable SPC Ambuhl!’s civilian and military counsel to have
equal access. Government representatives control the release of discovery in this case and
despite continued defense requests, submitted in a timely manner, the government continues to
fail to comply with these requests. Civilian and military counsel must be granted equal access.

Additionally, the defense has requested the declassification of a significant number of
documents in this case. The government only made the classified documents available to the
civilian defense counsel in July 2004 and has not yet provided redacted or declassified copies.
The government has suspended SPC Ambuhl’s security clearance pending the outcome of the
pending charges. The government is also prohibiting SPC Ambuhl from viewing classified
documents because of this now-suspended security clearance. Even with these government
mandated decisions, the government still refuses to provide declassified or redacted documents
for SPC Ambuhl’s review. The government is effectively prohibiting SPC Ambuhl from fully
participating in her own defense. Despite receiving a defense request for declassification of MG
Taguba’s 15-6 Investigation on 24 May 2004, the government did not act on that request until 1
July 2004. This failure to produce denies the defense equal access to evidence in this case.
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2. The Requested Evidence is Relevant and Necessary to the Defense

The inspection of the requested evidence by the defense team is both relevant and
necessary. SPC Ambuhl is charged with dereliction of duty. At issue in this case will be the
exact extent of SPC Ambuhl’s duties and whether or not her alleged dereliction was actually
sanctioned by those in her chain-of-command. Many of the requested documents are relevant
and necessary to explore this possible defense. These documents may further assist the defense
in presenting extenuation or mitigation if SPC Ambuhl is convicted.

Further, SPC Ambuhl is charged with two specifications of conspiracy, three specifications
of maltreatment and one specification of indecent acts. The defense has requested copies of the
hard drives of various laptop computers seized by the government. These hard drives contain
- dozens, if not hundreds, of additional photographs that the Criminal Investigative Division
‘deemed not relevant to its investigation. These photographs, specifically the dates and times
these digital photos were taken, are relevant and necessary to SPC Ambuhl’s defense.

If deemed necessary by the court, the defense requests argument as to the relevance and
necessity of each requested piece of evidence prior to the court’s determination to compel
production. At a minimum, the defense requests written government responses to each of the
defense requests submitted to date.

3. The Requested Evidence is Material to the Preparation of the Defense

R.C.M. 701(a)(2) provides that upon defense request, the government shall permit the
defense to inspect tangible objects that are material to the preparation of the defense. The
defense team is unable to prepare adequately for trial without being able to examine certain
documents and tangible evidence in this case. The defense has a good faith basis as to the
materiality of each requested piece of evidence. Certain tangible evidence may prove
exculpatory to SPC Ambuhl and is certainly material to preparation of her defense.

G. CONCLUSION

The defense respectfully request that this Court grant the defense’s Motion to Compel
Discovery and order expeditious production of the requested discovery in this case.

RESPECTFULLY SUBMITTED:

PT, JA
Trial Defense Counsel
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CERTIFICATE OF SERVICE

!

I certify that this defense Motion to Compel Discovery was served on the government via e-mail

vcmain, hq c5.army.mil and @vcmain.hg.c5.army.mil
and on and on the m111tary judge via e-mail on 14 August 2004.

"CPT,IA
Trial Defense Counsel

002719



DEPARTMENT OF THE ARMY
UNITED STATES ARMY TRIAL DEFENSE SERVICE
REGION IX, FOB DANGER BRANCH OFFICE
APO AE 09392

REPLY TO
ATTENTION OF:

AETV-BGJA-TDS 10 April 2004

MEMORANDUM FOR MAJ%
420" Engineer Brigade, Victory Base, lraq

SUBJECT: Article 32 Request for Witnesses and Production of Evidence — United States v. SPC
Megan M. Ambuhl

Article 32 Investigating Officer, Headquarters,
AE 09342

1. The Defense requests that the following witnesses be produced at the Article 32 investigative

hearing scheduled for 20 April 2004, IAW with Rules for Courts-Martial (R.C.M.) 405(f)(9) and -
405(g):

a. CID Agents

i. Special Agenu 0™ MP BN, Baghdad, Iraq, APO AE 09335.
Agent [l testimony is relevant because he interviewed numerous alleged victims and made
several visits to the Abu Ghraib prison facility during the period of the alleged offenses. Agent
Pieron also interviewed several alleged co-conspirators.

1i. Special gage 10" MP BN, Baghdad, Iraq, APO AE 09335.
Agent {iatestimony is relevant because she interviewed several of the alleged victims and
actively investigated the allegations in this case.

b. Iragi Detainees

The Defense requests a certified interpreter to translate the testimony of the Iraqi detainee
witnesses. The testimony of these witnesses is extremely relevant. These individuals may have
potentially exculpatory information. The Defense has limited if any access to them based on
their current status. For that reason, the Defense requests that the government produce the listed
detainees to testify at the Article 32(b) Investigation. IAW R.C.M. 405(g)(4)(A) the Defense '
objects to consideration of the Sworn Statements of the listed alleged victims and Iraqi detainees.
Such statements may not be considered by the IO over the objection of the Defense. All alleged
victims and detainees reside at Abu Ghraib Prison in Abu Ghraib, Iraq. They are as follows:
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AETV-BGIA-TDS
SUBJECT: Article 32 Request for Witnesses and Production of

Evidence — Uniied\States v. SPC Megan M. Ambuhl

¢. Chain of Command — 372" MP Company

1. CPT;

specifically any training regarding detention facilities.
knowledge of the alleged abuses that occurred at Abu
immunity for this witness to testify.

. CP§ - : former Platoon Leader
' us.army.mil) CPT,

MPs, specifically the training regarding detention faci

S n testify as to his knowledge of the alleged

necessary, the defense requests immunity for this witn

iii. MSG NP former Company 1SG
us.army.mil) As the senior enlisted n
Lipinski can testify as to the training given to his MPs

alleged abuses that occurred at Abu Ghraib. If necess
witness to testifY.

1v. SFC former Platoon S

us.army.mil) SFC§lllpsupervis
He conducted spot-checks of the facility, specifically ¢
witnessed at least one of the charges to which SPC An

provide exculpatory testimony for SPC Ambuhl. His

this case. If necessary, the defense requests immunity

d. Co-Accused — 372" MP Company

i. SGT
ii. PFC
iti. SSG
iv. CPL

Y.
v. SPC
vi. SPC

rmer Company Cor

CEEERENP ). army.mil) CP Tefilil can testify]

ary

nmander

as to the training provided to his unit,

CPTHER2n testify as to his
Ghraib. If necessary, the defense requests

testify as to the training given to reserve
ities and control of detainees. CPT
abuses that occurred at Abu Ghraib. If
ess to testify.

L ¥

hember of the 372" MP Company, 1SG
He can testify as to his knowledge of the
ary, the defense requests immunity for this

<q

crgeant

ed many of the co-accused at Abu Ghraib.
ell blocks 1a and 1b. SFC IR
nbuhl is facing court-martial. He can
restimony is highly relevant and critical to

for this witness to testify.
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AETV-BGJA-TDS
SUBJECT: Article 32 Request

for Witnesses and Production o

e. Additional Witnesses — 372" MP Company

i. MAJ SNy former S-3 for the 3

us.army.mil) As the S-3 MA

f Evidence — United States v. SPC Megan M. Ambuhl

0™ MP Battalion
as responsible for drafting and

disseminating ROE guidance. The ROE and any tra!ting recetved by the 372nd MPs are

extremely relevant to Charge II.

ii. SPC .
S— s army.mil) SPC [ first repor
credibility and motivation are highly relevant. Furth
-testimony regarding SPC Ambuhl.

iii. SSG
mus.army.mil)

iv. SGTH

us.army.mil) SGT NP
during the time frame of the charged offenses. He w
taking place at the prison.

]

v. SSG :
@us.army.mily SSG QI was the
Zduring the timte frame of the charged offenses. He ca

Abu Ghraib and what procedures were in place on cg

vi. SGT

ed the alleged offenses to CID. His
cr, SPC Sl ay provided exculpatory

1s the operations NCOIC of Abu Ghraib
111 testify that he never witnessed any abuse

Force Protection NCO of Abu Ghraib
n testify as to the day-to-day operations of
11 blocks 1b for interacting with detainees.

us.army.mil) SGT {gjjjjjJ®spent time at blocks 1a and 1b during October,

November, and December 2003. SGT 4R o'k
*not working. He can provided testimony asito the pr
training that he and his unit received.

vit. SPC ———

red at 1a on evenings when CPL
ocedures used on the cell lecks and to

as

us.army.mil) SPC (il orked on the same block as SPC

Ambuhl. She can testify as to the nature of detainees
training received by her reserved unit. She can testif

representatives and the MP guards.

viil. SGT

that were held on 1b and as to the types of
y as to the interaction between the MI

us.army.mil) ‘SGT JjiPworked at block la during October, November,

and December 2003. He worked at 1a on evenings when CPL

provided testimony as to the procedures used on the
unit received. He can testify as to the general nature
the procedures that MI used for interrogation.

as not working. He can
cell blocks and to training that he and his
of detainees that were held on block 1a and
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ix. SGT
' us.army.mil) SGT ¢l orked gt block 1a during October, November, and
December 2003, He can provided testimony as to the procedures used on the cell blocks and to
fraining that he.and his unit received. He can testi fy as to the general nature of detainees that
were held on block 1a and the procedures that MI used for interrogation. He will also testify to
the lack of any standard procedure or accountability 4t Abu Ghraib.

_x. SPC S—
us.army.mil) SPC -N rked at block 1a during October, November,

‘and December 2003. He can provided testimony as tp the procedures used on the cell blocks and
to training that he and his unit received. He can testify as to the general nature of detainees that
were held on block 1a and the procedures that MI used for interrogation.

xi. SSG
us.army.mil) SSG jjp-an testify as fo the procedures used on the cell blocks

and to training that he and his unit received. He will also testify to the lack of any standard
procedure or accountability at Abu Ghraib.

f Military Intelligence Witnesses

. SPC 325™ MI Battalion
Sf;c 325" MI Battalion

. SPC e 325" MI Battalion

’ tv. SGT

302" MI Battalion

us.army.mil) SGT (i Jwill testify that members of his chain of
command told him to delete Abu Ghraib photos off of his computer hard drive prior to the CID
investigation. * '

v. CW2 SR formerly assigned {o 325" MI Battalion
us.army.mil) CW2 JJjikwas an MI Interrogator that worked daily at Abu
Ghraib at blocks la and 1b. CW2 qiavill testify gbout authorized Ml interrogation
techniques. CW2 (i can testify as to the igteractipn and coordination between the MI
interrogators and the MP guards. CW?2 Ygilllhas been transferred to the CPA in Baghdad.

vi. COL ' 205" M1 Brigade
us.army.mil) COL-will testify as to his knowledge of allegations of
abuse and/or mistyeatment of detainees between 16 Sep 03 and 22 Dec 03. In command during
the time of the alleged offenses, COL Jllllnowledge of misconduct at Abu Ghraib and the
chain-of-commands response to such allegations is highly relevant.
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SUBJECT: Article 32 Request for Witnesses and Production of|Evidence — United States v. SPC Megan M. Ambuhl

|
i
i
1

g Other Witnesses

. CPT _former Interrogatlon OIC, DNVT: [
us.army.mil) CPT -a Mlhtary Intelligence officer, is familiar with the
Camp Vigilant SOP and can testify as to CJTF-7 pohq:les regarding Interrogation Rules of
Engagement for detainees at Abu Ghraib. 1

|
ii. CPT dgmilimmie, 205" MI Brigade Operational Law, DNVT:
wus army.mil) CPT il as the legal gdvisor for the MI Group who ran Abu
Ghraib prison. CPTjjjjjijjcan testify to the procedurds put into place for dealing with detainees
and the training that was taught to the members of thez 372" MP Company for their work at the

facility. CPT'{jjjjj§visited Abu Ghraib during the rel@vant time period and can testify to the
conditions at the facility. .

0.! [ )

g
Ft..Sam Houston)
us.army.mil) CPT (b~ as/one of several attorneys who provided

advice on detainee operations and ROE at Abu Ghraiti).
I

iv. SGM (N, 418" MP Detachment

S, O <. rmy mil) |

iii, LTC SN C)TF-7, BIAP, Baghdad, Iraq
s.army.mil) LT i1l testify as to his knowledge of allegations of
abuse and/or mistreatment of detainees between 16 Sep 03 and 22 Dec 03.

. iv. MAJ-CJTF 7 x- :

LTC JR:2sked MAT o respond to mqulr es by the ICRC during the fall of 2003.
When called to festify he can explain the ICRC inquiries and testify as to his response on behalf
of CJTF-7. !

|
i l
. If the Governaiment contends that any Defense requpsted witness is not reasonably available
under R.C.M. 405(g), the Defense requests that you make a determination under R.C.M.
405(g)(2). Your determination should be made after Qhe Government explains on the record the
specific efforts made to locate and contact the witnesdes and after consultation with your legal
advisor as to whether or not the witness is reasonably!avai]able. If deemed reasonably

unavailable, the Defense requestsithat a specific factual reason be stated on the record.
. . ]

;  iii. CPT¢g

3 1 K ‘ |
3. The Defense requests that the following d'ocumentb and evidence be produced to the Defense
at the Article 32 hearing, IAW with R.C.M. 405(1)(10_) and 405(g)(1)(B):

) |

a. All copies of CID reports (including 28s), mil%tary police reports, or any other reports
made by a law enforcement agency relevant to this in?estigation to include the Agent Activity
Reports and the Agent Activity Summaries compiled by the following investigators:

!

S

]
)
i
|
!
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b. All evidence seized from the crime scene or anlly related evidence be present or made
available for inspection by the Defense and the Investigating Officer including but not limited to
any evidence seized as a result of the CID searches conducted throughout this investigation;

, c. Any and all ROE/RUF gu.idanc,e established by 372" MP Company from October 2003 to
the present; '

d. Any and all OPORD:s that pertain to the Abu Ghraib mission to include the ROE/RUF
card then in effect;

e. Training records for SPC Megan Ambul and the co-accused;
»

f. Compléte medical records for the Iréqi detainegs listed in paragraph 1b of this
Memorandum; i
g. Any andm'all unit 16ve1 and/or 1G complaints regarding the treatment of Abu Ghraib
detainees lodgetl against any solider assigned to the 372" MP Company, the 800" MP Brigade,
the 205" MI Company, the 325" MI Battalion, or the{20™ MI Brigade;

h. A complete copy of the unit counseling files tc‘{: include any records of nonjudicial
punishment or administrative action for the fo]lowiné soldiers:

1. Copies of any relief-in-place (RIP) schedules olﬁr training schedules between the 72" MP
Company (Las Vegas, Nevada) and the 372" MP Co'{npany, to include any OPORDERs;

:
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j. A copy of the final CID case file with exhibits, of case number 0005-04-CID149, as
referenced in the AIR of SASEJN dated 22 Jan 04, regarding a K-9 incident at Abu Ghraib;,

k. Copies of the two Working Papers referenced by BG Karpinski in her 24" Dec 03 letter to
Ms <} [CRC Protection Coordinator;

I. Copies of the ICRC reports dated Oct 03 and Dec 03 obtained by CID from CW4 S,

SR cferenced in SA (N R, dated 5 Feb 04;

m. Copies of the official detainee file (as referenced in para. 3-4 of the Camp Vigilant
Operations Procedures SOP (draft)) of the detainees listed in para. 1b of this Memoradum. Ata
minimum, the defense requests the name, detainee sequence number, capture number, capture
date and crime charged with or suspected of for the detainees listed in para. 1b of this-
Memorandum;

n. A copy of the “Behavior Modification Plan” as referenced in para. 3-12 of the SOP;
0. A copy of the draft of Chapter 4 as referenced on pages 9-10 of the SOP;

p. A copy of the parallel AR 15-6 Investigation concerning the charged offenses and the
actions and conduct of the leadership of the 372" MP Company and the 800" MP Brigade (to
include, any documents maintained by the AR 15-6 Officer to include his or her appointment
memorandum);

q. Copies of any Press Releases or PAO information disseminated by the command
regarding the charges faced by SPC Ambuhl and her co-accused, to include documents drafted by
the Office of the Staff Judge Advocate for release;

1]

r. Copies of any administrative action, relief-for-cause documents, letters of reprimand, and
OERs/NCOERs for the members of the commands of 372" MP Company and 800" MP
Battalion who were in command from October 2003 through March 2004;

s. Copies of any SIGACTS, FRAGOs, OPORDERsS, or other similar documents related to
the ICRC visits to Abu Ghraib from October to December 2003;

t. Copies of any documents obtained or produced by M A /Y 2 result of his response
by CJTF-7 to allegations of abuse and/or mistreatment of detainees between 16 Sep 03 and 22
Dec 03;

u. Copies of all documents, including documents of UCMJ or administrative action,
regarding 3 soldiers from the 519" who ordered a female detainee to strip as referenced by CPT

S . thc preferral packet;
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v. Copies of all documents, including documents of UCMJ or administrative action,

regarding the ‘Spence Incident,” as referenced by CW2 (NN i the preferral
packet;

w. Copies of all documents, including documents of UCMJ or administrative action, from
the August 2003 incident where 2 or 3 soldiers were disciplined by LTC i fter a CID
investigation into abuse, as referenced by MAJ-, JIDC, M1, Operations Officer, as
referenced in the preferral packet; .

x. Copies of all negative counselings, UCMJ records, and records of administrative action
regarding the following soldiers from 4" Platoon, 372" MP Company: SPC Jgiiiimmme SPC

PR S COESS P e S°C W SPC S SSG
N

y. Copies of all work schedules maintained by the 372" MP Company or higher
headquarters showing which soldiers were scheduled to work which shifts at cell blocks 1a and
1b during October, November and December 2003;

z. The Defense reserves the right to ask for additional evidence, as it becomes known during
the Article 32 investigation.

4. If the Government contends that any Defense requested evidence relevant to this case 1s not
reasonably available under R.C.M. 405(g), the Defense requests that you make a determination
under R.C.M 405(g)(2). This determination should be made after the Government counsel
explains on the record the specific efforts made to locate and produce the evidence and
consultation with your legal advisor as to whether the evidence is reasonably available.

5. The Defensd objects to consideration by the IO of the following evidence:

a. Various Documents (From Detainee Medical Records, 372" MP CO, Medical Section,
Abu Ghraib). The case file contains approximately 16 pages of assorted medical documents
obtained from Abu Ghraib. These documents do not purport to be connected to any alleged
victims or to SPC Ambuhl. Further, several of these records are dated outside of the alleged time
period of abuse and have no relevance to the charged offenses.

" b. Detainee Medical Records (From the 372" MP CO, Medical Section, Abu Ghraib). The
case file contains approximately 30 pages of medical records that do not pertain to any of the
alleged victims of the charged offenses. These records do not purport to have any connection to
SPC Ambuhl or the charges she is facing.

c. Hard-cell Medical Log (From the 372" MP CO, Medical Section, Abu Ghraib). The case
file contains approximately 48 pages of a medical log. These documents do not purport to be
connected to any alleged victims or to SPC Ambuhl. These documents do not go to any element
of any of the charged offenses.

8
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d. Treatment Logs (From B Company, 109" Area Support Medical Battalion, BIAP). The
case file contains approximately 61 pages of treatment logs. These documents do not purport to
be connected to any alleged victims or to SPC Ambuhl, Further, a significant number of these
documents (49 pages) are outside the time period for the charged offenses and are simply
irrelevant to the pending Article 32(b) investigation. x

v :

e. Canvas Interview Worksheets. The case file contains approximately 140 canvas interview
worksheets that do not contain any pertinent information relevant to the ongoing investigation.
Consideration of this collective piece of evidence is prejudicial to SPC Ambuhl. Any potential
probatlve value does not outweigh the prejudlce to the soldier under M.R.E. 408.

'f. Investigative Worksheets. The case file contains approximately 150 mvest1gative
worksheets that do not contain any pertinent or relevant information regarding the ongoing
investigation. The investigative worksheets are not an exhibit to the CID report and are
irrelevant to the Article 32(b) investigation.

g. Photographs & Video Clips. The case file contains several hundred digital photographs
and numerous digital video clips. The defense objects to the consideration of the images unless
the relevant images can be tied specifically to SPC Ambuhl. None of the photographs were
seized from SPC Ambuhl or from any electronic equipment belonging to her. Consideration of
the photographs as a group is highly prejudicial to SPC Ambuhl. At a minimum the Government
should be required to establish some nexus between SPC Ambuhl and the photographs the
Government wishes to be considered.

6. The Defense expresses the following additional concerns regarding the Article 32 pretnal
investigation in this case:
]

a. Receipt of Legal Advice. The defense specifically requests that the IO make all
determinations on questions of law after referring to R.C.M. 405, DA Pam 27-17, and based on
advice from your legal advisor. As per DA Pam 27-17, para.1-2e, SPC Ambuhl and defense
counsel are entitled to be informed of any legal advice received by the IO and the opportunity to
reply to that legal advice. The Defense proposes that both parties be present during receipt of
legal advice, that you restate the legal advice on the record, and that both parties be given the
opportunity to respond to that advice before you make a determination on a question of law.

b. Marking Evidence. For record purposes, the Defense requests that you have the reporter
mark each piece of evidence received and catalog the evidence. Please do not admit the “packet”
as part of the record. This will prevent the parties and you from determining which evidence has
been objected to and ruled upon.

c. Delivery of Report to Defense Counsel. The Defense requests that the convening authority
direct delivery of your report to the Defense Counsel instead of SPC Ambuhl. See, R.C.M.
405()(3). To effect this delivery, [ ask that you state my request in your report, and request that

9
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the report be delivered with a personal certification and date annotation so that the Defense may
comment on the report within five (5) days allocated UP R.C.M. 405 (j)(4). Defense counsel and
SPC Ambuhl are located in different physical jurisdictions and service upon SPC Ambuhl can
not be considered the same as service on Defense Counsel.

d. Verbatim Testimony. The Defense requests a verbatim transcript of the testimony presented
during the Article 32 hearing. Alternatively, and IAW R.C.M. 405(h) and its applicable
discussion, the Defense requests that each witness swear to the truth of his or her testimony, after
it is reduced to writing.

7. If I may be of further assistance in this matter, please contact me via email at

mus army.mil or by DNVT phone at: (S or SR

Trial Defense Counsel
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DEPARTMENT OF THE ARMY
UNITED STATES ARMY TRIAL DEFENSE SERVICE
REGION IX, FOB DANGER BRANCH OFFICE
APO AE 09392

REPLY TO
ATTENTION OF:

AETV-BGJA-TDS 11 May 2004

MEMORANDUM FOR CPT \ B, T1ial Counsel, Headquarters and Headquarters
Company, 16™ Military Police Brigade (Airborne), Victory Base, Iraq, APO AE 09342

SUBJECT: Request for Copies of 15-6 Rebuttals

1. The defense requests copies of the rebuttals to the AR 15-6 Investigation completed by MG
Taguba. As the 15-6 Investigation does not identify by name specific respondents, the defense
requests copies of all rebuttals. The request excludes the rebuttals by the, followmg 1nd1v1duals
which previously were served on the defense:

a. SFC
b. 1SG
c. CPT
d. LTC

2. This request specifically includes, but is not limited to, copies of the following:
a. Notification of right to submit rebuttal matters
b. Rebuttal Memoranda

c. Exhibits or attachments to the rebuttal memoranda

3. Additionallyy the defense requests copies of any and all actions, to include Letters of
Reprimand and Relief for Cause OERs and NCOERs, that were issued as a result of the findings
of MG Taguba’s 15-6 Investigation or as a result of the investigation into misconduct at Abu
Ghraib.

4. If possible, the defense requests that these documents be served electronically on the defense
at W@svg-law.com and (GG~ s army mil. Alternatively, a hard copy of the
requested documents or a CD Rom of the requested documents may be served on the defense at
the Camp Victory Trial Defense Service Office, Baghdad. Point of contact for this request is the

undersigned at DNV T : Sl

" CPT, JA
Trial Defense Counsel
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DEPARTMENT OF THE ARMY
UNITED STATES ARMY TRIAL DEFENSE SERVICE
REGION IX, FOB DANGER BRANCH OFFICE
APO AE 09392

REPLY TO
ATTENTION OF:

AETV-BGJA-TDS ' 24 May 2004

MEMORANDUM FOR CPT SN, Trial Counsel, Headquarters and Headquarters
Company, 16" Military Police Brigade (Airborne), Victory Base, Irag, APO AE 09342

SUBJECT: Request for Production and Declassification of MG Taguba’s AR 15-6 Investigation
and Annexes — U.S. v. SPC Megan M. Ambuhl

1. The de%ense requests government production of the entire AR 15-6 Investigation and Annexes
completed by MG Taguba regarding allegations of abuse at Abu Ghraib prison.

2. The 15-6 annexes are maintained together on a classified CD Rom. After having completed a
preliminary review of the annexes, the defense now requests that the government conduct a
document-by-document review to determine the proper classification for each annex. Many
documents, to include relevant sworn statements, appear to be unclassified; however, by
maintaining them with classified documents on a CD Rom, the government has deemed them
“secret.” The government is reminded that Executive Order Number 12958 prohibits the
classification of documents solely to “conceal violations of law.” Government documents should
be classified only if revealing their contents would harm national security. A cursory review of
the annexes reveals that national security would not be jeopardized by the release and/or
declassification of the'majority of the 15-6 annexes.

3. Prior to any disposition of the charges against the above-referenced accused, the defense
requires production of all the 15-6 annexes and an unredacted copy of the 15-6 Report.
However, to facilitate and expedite the process, the defense requests immediate production of the
annexes listed at the enclosure to this memorandum. ’

4. The defense requests that these documents be served electronically on the defense at -
@R @)sve-law.com and NN s army.mil. Alternatively, a hard copy of the
requested documents or a CD Rom of the requested documents may be served on the defense at

the Camp Victory Trial Defense Service Office, Baghdad. Point of contact for this request is the
undersigned at DNVT: 553

Encl

“CP
Trial Defense Counsel
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FOR OFFICIAL USE ONLY

MG Taguba’s 15-6 Investigation

Annexes
Annex [ Annex Title Summa
No. .
1 Psychological Assessment Overview of life at Abu Ghraib and its
effects on MP guards conducted by COL
: Henry Nelson, USAF Psychiatrist
8 15-6 Investigation, 24 Nov 03 Contains 2 documents: (1) Memo from
COLENNR, dated 14 Feb 04,
regarding corrective action from 24 Nov
03 incident; and
(2) 25-page 15-6 Investigation about the
riot and shootings from 24 Nov 03 —
includes observations of conditions at
: hard site and Camp Ganci
19 MG Ryder’s Report,
6 Nov 03
20 MG Miller’s Report,
9 Sep 03
27 800" MP Brigade Roster, Contains 2 documents: (1) a 39-page unit
29 Jan 04 roster; (2) another unit roster of 2-pages
28 205™ MI Brigade IROE, Contains 4 documents: (1) 205" photos of
undated IROE; (2) 3-page IROE and DROE; (3)
LTC S plan (same as corrective
plan in Annex #8); (4) unsigned request
from COL Yo CITF-7 to use “fear-
up harsh and isolation approaches,” dated
30 Nov 03
30 Investigation Team’s Witness | List of interviewee names, dated
| List interviewed, type of transcript (verbatim
5 ’ or summarized); 2-page document
37 “Excerpts from log books, 11-pages of the Camp Ganci Log Book
320" MP Bn
38 310" MP Bu's Inprocessing | Al Hillah SOP by the 310" MP Bn; 36-
SOP page SOP
40 Joint Interrogution and Contains 3 géts of JIDC slides — 49 page
Debriefing Center (JIDC) slide show
Slides, undated .
43 General Officer Memoranda | On 10 Nov 03, BG Karpinski reprimands
of Reprimand (GOMORs) LTCYERfor 8 Nov 03 escape at
Abu Ghraib.
45 BG Janis Karpinski, Contains 2 documents: (1) Memo dated
Commander, 800" MP BDE | 17 Jan 04, issued by BG Karpinski

regarding Fraternization and Memo dated
19 Jan 04, issued by BG Karpinski,
regarding treatment of detainees; (2) BG
Karpinski’s 157 page verbatim deposition.

1
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moex, | Angex Title Sutainary
No. ,
T4s | COL . Coftaing 4 statements froi COL
Cosymander, 205° M1 BDE | including a verbatim tmunscript of
imterview
47 COL Verbatinn deposmon dated 10 Feh 04, 41-
CFLEC Judge Advorate. pages, Questioned by C()L-
CPA Mindstry of Justive _ FLCC-SJA,
48 LT Summary of Interview by MG FTaguba’s
| %500 XO, 800% MP Tnvestigative Team
ade
49 Iw Summary of Taterview by MG Taguba’s
Command Judge Advocate, Investigative Team
“300™ MP Brigade :
50 LI # Summary of Interview by MG Taguba’s
Commander, 165" MI' Investigative Team
Battalion (Tactical
Exploitation)
51 LT 1 Summary of Intesview by MG Taguba's
202" 841 Baitalion | Investigative Tegm
52 LTC \F CDR, | Semmary of Interview by MG Taguba's
310% MP Ba Investigative Team
33 LTC i (onner SQununary of Intesview by MG T aguba 3
Dicector, HDC Investigative Tedin
54 Summary of Interview by MG Taguba’s
investigative Teain
5] Susmiary of literview by MG Taguba's
_ Invwﬁgarwe Teumn
56 A Sununary of Interview by MG Taguba's
800" MP Brigade Investigative Tean
57 MAJ Summary of lnterview by MG Taguba's
Deputy Gla, 8007 MY BDE {nvestigative Team
58 MAJ “»i Surnmary of Interview by MG Taguba’s
(forward), 800" MP Brigade | Investipative Team
59 1T MAS b 5.4, | Sumunary of Interview by MG Taguba's
" Investigative Team
60 '\’IAJ- X0, | Summary of Interview by MG Tagube’s
320" MP Bo_ | Investigative Team
1] Mad ﬁ $-3. | Summary of Interview by MG T ﬁguba %
, 400™ MP Brigede Invesiigative Team
62 CrT Y. TR, Sursmary of lmerview by MG T aguba 5
- 570% MP Company Investigative Toam
63 | CPT S (DR, Surnmary of Inteeview by MG Taguba's
372 MP Company Investigative Tedw
64 | CPTV— Summary of Interview by MG Taguba’s
Assistant $-3, 310% MP Bn. | Tnvestigative Team
ax | cr e 53, 310" | Summary of Interview by MG Taguba’s

fnvestigative Team

2
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Annex | Annex Title Summary
Neo. " ‘
66 CPT Jpismeme® 52, 500™ | Summary of lnterview by MG Taguba’s
MP Brigade Investigutive Team
67 LTC S CDR, | Summary of lnterview by MG Taguba’s
320" MP Ba, Investigative Team
68 CPT g CDR. | Summary of Interview by MG Taguba’s
299" MF Co, nvestipstive Tesm
69 CPT S | Sunimery of Infview by MG Taguba’s
Jr., CDR, 310 MP Company | Investigative Team
70 CPTi . Summary of Interview by MG Taguba’s
800" M4P Rrigade Investigative Team
71 1.7 G Summary of Interview by MG Taguba’s
Platon Leader, 372" MP Co | Investigative Team
72 LT ? Aide-de- | Summary of Interview by MG Taguba’s
Canmp 1o BG Karpinski Investigative Team
73 1wy ' Summary of Interview by MG Taguba’s
CDR, HHC 320" MP Bo, Investigative Team
34 2UT A P tioan | Surnonary of Interview by MG Taguba’s
Leader, 228" MP Company | Investigative Teain
75 CW S 205" | Summary of Interview by MG Taguba’s
MI Brigade uvestigative Team
76 | CSM (i 320" | Summasy of Interview by MG Taguba’s
MP 2% : Investigative Team
77 SGM Umintammme 500" | Swiunary of Interview by MG Taguba’s
MP Brigade Investigative Team
78 CSM I | Summary of Interview by MG Taguba’s
310% MP B Investigative Team
79 1SG pNERieEee | Susunary of Interview by MG Taguba’s
977 MP Co Iywestigative Team
50 SO S s Summary of Interview by MG Taguba’s
| sGM, 320" MP Batmlion Investigative Teain
81 | MSC SRR | 5G. | Summary of Interview by MG Taguba’s
373" MP Company lnvestigative Team
82 MEG ' Summiary of Intesview by MG Taguba’s
Operations Sergeant, 310 Investigative Teani
MP B ,
#1 SFCY———, Plsioon | Summary of Interview by MG Taguba's
Sergesnt, 209 MP Conpany | Investigative Tean
24 SFC Summary of Intsreiew by MG Tagutia’s
Platoon Sergeant, 372 MP | | Investigative Tearn
Compairy ‘ .
85 SFCOIE 72" | Summary of Interview by MG Taguba’s
MP Company ' Investigative Team
%6 S8G I*‘:‘xi;uad Summary of Interview by MG Taguba’s
Leader, 372 MP Company | Investigative Team
€7 S56 Summary of Interview by MG Taguba’s
Army Dog Handler Investigative Team ’

3
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Annex | Annex Title Summary
No.
88 SGT ‘Army Summary of Interview by MG Taguba’s
Dog Handler Investigative Team
89 MALl Summary of Interview by MG Taguba’s
USN Dog Handler Investigative Team
90 Mr. am Civ. | Verbatim transcript of interview
Interrogator w/CACI, 205" conducted by MG Taguba’s Investigative
MI Brigade | Team :
91 Mr.h Civ. Verbatim transcript of interview
Interpreter w/Titan Corp., conducted by MG Taguba’s Investigative
205" Ml Brigade Team
94 CITF-7 Interrogation and Describes “fear-up” and “pride and ego
Countey Resistance Policy, 12 | down” :
Oct03,
101 _ _Sumsmnary of Interview by MG Taguba’s
2, 326" MP Bn. i Investigstive Tesm
102 | Mem of Admonishinent from | o
LTG $ansher 0 BG
Karpinski, 17 Jan 84
104 | 205" M1 Brigade STTREP to | Annex contains 3 documents, to include
MG Mifler, 12 Dec 03 secret briefings,
105 | 5GT W Summary of Interview by MG Taguba’s
372% MP Company Investigative Team
106 EEss ¢ ‘ Summary of Interview by MG Taguba’s
| Cdr, 870" MP Company Investigative Team
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UNITED STATES :
REQUEST FOR DISCOVERY

V.

Megan M. AMBUHL

SPC, U.S. Army

Headquarters & Headquarters Company
16" Military Police Brigade: (Airborne)
I Corps, Victory Base, Iraq

APO AE (09342

***************************************?k**************************************

17 June 2004

1. In accordance with the Rules for Courts-Mart{al (R.C.M.) and the Military Rules of Evidence
(M.R.E.), Manual for Courts-Martial, United States, 2002 edition, the defense requests that the
government produce and permit the defense to iﬁspect copy, or photograph each of the following
items which are known, or should through the exercise of due diligence be known, to the United
States or its agents. The defense requests the government to notify the defense in writing which
specific items of requested information or ev1dence will not be provided and the reason for denial
of discovery. »

a. R.CM. 701(a)(1)(A). All papers wh1ch accompamed the charges when they were
referred to court-martial, including, but not llmltéd to, the charge sheet, transmittals of charges
from the commanders, law enforcement reports, laboratory reports, statements by the accused and
witnesses, and the Staff Judge Advocate’s pre-trial advice.

b. R.C.M. 701(a)(1)}(B). The convening ’ciorder and all amending orders.

c¢. R.C.M. 701(a)(1)(C). All statements about the charged offenses which are in the
possession of the government. The term “statemebnts” includes statements of any person, not just
the accused and potential government witnesses, taken by or given to any person or agency, to
include all Reports of Investigation under Article 32(b), UCMYJ, civilian or military law
enforcement agencies, Inspector General mvestlgatlons all AR 15-6 investigations, all
commander’s inquiries or investigations, Central Intelhgence Agency investigations, congressional
investigations, Department of Justice Investlgatlohs internal CJTF-7 Memoranda and
investigations, and any press releases or documents produced or maintained by the Il Corps or -
CJTF-7 Public Affairs Offices and any such docuinents produced, maintained or disseminated by
the press or public affairs offices of the White House the Office of the President of the United
States, the Pentagon, the Department of Defense, the Department of the Army, the Office of the
Vice President of the United States, the Office of the Chairman of the Joint Chiefs of Staff, the
Office of the Secretary of Defense, the Office of the Secretary of the Army, the Central Intelligence
Agency, the Department of Justice, the Office of the Attorney General, and the offices of the
members of the Senate Armed Services Comm1ttde

d. R.C.M. 701(a)(2)(A). Any books, papors documents, photographs tangible objects, or
copies of portions thereof, which are within the pdssessmn custody, or control of military
authorities, and which were obtained from or belong to the accused or co-accused or are intended
for use by trial counsel as evidence in the government’s case-in-chief or are material to the
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REQUEST FOR DISCOVEl

preparation of the defense. Request permission t
alleged offenses occurred and any such place Wi
preparation of the defense.

e. R. C M. 701(a)(2)(B). Any results or r
include those of government witnesses and the all
scientific tests or experiments, or copies thereof,’

control of military authorities, the existence of whi

inspect all buildings or places at which the

thin government control that may be material to the

ports of physical or mental examinations, to
eged victims of the charged offenses, and of
hich are within the possession, custody or
ch is known to the trial counsel or should be

known by the exercise of due diligence, and which are intended for use by the trial counsel as

evidence in the government’s case-in-chief or which are material to the preparation of the defense.

f. R.C.M. 701(2)(3)(A). The names, add
numbers, mobile phone numbers, and e-mail addi
call in its case-in-chief.

g. R.C.M. 701(a)(4). Notice and copies
convictions of the accused which may be offered
impeachment, or presentencing proceedings.

h. R.C.M. 701(a)(5)(A). Copies of all wr;
at the presentencing proceedings, to include the at

i. R.CM. 701(a)(5)(B). The names, addr
numbers, mobile phone numbers, and e-mail addr
call at the presentencing proceedings.

j- R.C.M. 701(a)(6). All evidence which t
degree of guilt of the accused, or reduce the punis
(1963); United States v. Agars, 427 U.S. 97 (1976
and all evidence affecting the credibility of goverr
alleged victims of the charged offenses, pursuant
1975). This request encompasses such documents
maintained by the organizations, offices, agencies
of this Request for Discovery. This request seeks
SSG Ivan L. Frederick, Jr., SGT Javal S. Davis, C
SPC Sabrina D. Harman and PFC Lynndie R. Eng
The following provides a non-exclusive list of ma

(1) Prior civilian or court-martial ¢
witnesses; request a check with the National Crim
Center (CRC), and all local military criminal inves
Jenkins, 18 M.J. 583 (A.C.M.R. 1984).

esses, home telephone numbers, work telephone

resses of all witnesses the government intends to

f the records of prior civilian or military

by the government during trial on the merits,

itten material to be presented by the government
ccused’s personnel records.

ssses, home telephone numbers, work telephone

esses of all witnesses the government intends to

E;y negate the guilt of the accused, reduce the

ent. See Brady v. Maryland, 373 U.S. 83

). This request includes the disclosure of any
iment witnesses, alleged co-conspirators and
110 United States v. Webster, 1 M.J. 216 (C.M.A.

that may negate the guilt of the accused as
departments and entities listed in paragraph 1c

the listed evidence for the following individuals:

L Charles A. Graner, Jr., SPC Jeremy C. Sivits,
and. The list of 1nd1v1duals 1s non-exclusive.

ters subject to this request:

onvictions or arrests of all government
¢ Information Center (NCIC), Criminal Records

tigatory organizations; see United States v.

(2) Records of pending and/or completed nonjudicial punishment; adverse

administrative actions, including but not limited td,

discharge prior to expiration of term of service

for any reason, relief for cause actions, letters of reprimand, and letters of admonition; and all

2
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REQUEST FOR DISCOVEL

documents or counseling statements which refer_; o or relate to any adverse or disciplinary actions
against government witnesses, to include but not|limited to, the counseling packets and 201 files of

SSG Ivan L. Frederick, Jr., SGT Javal S. Davis,

CPL Charles A. Graner, Jr., SPC Jeremy C. Sivits,

SPC Sabrina D. Harman and PFC Lynndie R. England; see United States v. Green, 37 M.J. 88
(C.M.A. 1993). This request also encompasses the counseling records, OERSs, letters of reprimand

and letters of admonition for the following indivi

i
ii.
iii.
iv.
v.

(3) Any evidence, including medig

al records, of psychiatric treatment, mental

disease or defect, combat stress treatment, head maury, alcoholism, or drug addiction of the

accused, government witnesses, and co-accused; 8
(C.ML.A. 1986); United States v. Brickey, 8 M.J. 7,

ce United States v. Eshalomi, 23 M.J. 12
57 (A.C.M.R. 1980), aff’d, 16 M.J. 258 (C.M.A.

1983); United States v. Brakefield, 43 C.M.R. 82§ (A.C.M.R. 1971).

(4) Evidence of character, conduct]

or bias bearing on the credibility of government

witnesses; see Giglio v. United States, 405 U.S. lf'O (1972), United States v. Brickey, 8 M.J. 757

(A.CMR. 1980), aff’d, 16 M.J. 258 (C.M.A. 1983). This request includes, but is not limited to,
information relating to any and all consideration of promises of consideration given to or made on
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\mbuhl

behalf of government witnesses. By considerati
including but not limited to, plea agreements, im

|
|
5
|
(l[n the defense refers to anything of value and use,

transportation assistance to members of a witness

treatment with respect to any pending civil, crimj

munity grants, witness fees, special witness fees,
> family or associates, and any civil or favorable
al, or administrative dispute between the

government and that witness, and anything else v
the witness in favor of the government or against
to color or shape testimony.

(5) The questions, answers, and r%'sults of any polygraph examination of the

accused and government witnesses, including the
E) and related polygraph records, the Polygraph B
Examination Quality Control Review; see Unitegi;
1978); United States v. Simmons, 38 M.J. 376 (C}

thich could arguably create an interest or bias in
the defense or act as an inducement to testify or

Polygraph Examination Report (DA Form 2802-

ixamination Authorization, and the Polygraph

States v. Mougenel, 6 M.J. 589 (A.F.C.M.R.
M.A. 1993). This request includes those records

maintained at the U.S. Army Crime Records Cenf*er USACIDC, 6010 6™ Street, Fort Belvoir,

Virginia, 22060-5585.

(6) 201 files, unit files, and Militeim'y Personnel Records Jacket (MPRJ) of all

government witnesses; request a hard copy of the
government witness; copies of the DA Form 2A,|
enlisted government witnesses and ORBs for all §
the counseling packets, DA Form 2A, 2-1 and ER

i. SPC Megan M. Ambuhl

(7) Counseling/performance files
participating in the investigation of the allegation
preferred against the accused, to include but not li

Official Military Personnel File (OMPF) for each
2-1, and Enlisted Record Brief (ERB) for all
fficer government witnesses. Request copies of
Bs for the following:

of the investigators who have or are presently

contained in the charges and specifications
ited to the following:
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REQUEST FOR DISCOVEK  ._..S. v. SPC Megan M. A

(8) Contracts between the Departinent of Defense or any subsidiary or sub-entity
and Titan and/or CACI Corporations concerning| the employment of contractors at Abu Ghraib or
Baghdad Central Correctional Facility (BCCF) between August 2003 and March 2004. Request
copies of the employee files of all civilian contragtors, to include anyone involved in interrogation
or intelligence gathering during the referenced tithe period. Specifically, the defense requests
copies of any and all performance evaluations angl/or adverse actions and/or counselings or ratings
of Mr. Stephen Stephanowicz of CACI Corporat ?pn and Mr. of Titan Corporation.

k. R.C.M. 912(a)(1). The defense reque ts that the government submit to each panel
member the written questions listed at R.C.M. 9 Q (a)(1) and provide copies of the signed
responses of each member to the defense; reques 5 copies of the ORBs of officer panel members
and DA Form 2A, 2-1, and ERB of enlisted panel members.

1. R.C.M. 912(a)(2). All written matters rovided to the convening authority concerning
the selection of members detailed to this court-mijrtial or more broadly, selection of the members
stated in the applicable Court-Martial Convenin '}Order

m. R.C.M. 914 (a)(2), 18 U.S.C. Section 3500 et. seq. The defense intends to move at
trial for the production by the government of all tatements by government witnesses which relate
to the subject matter of their testimony, to includé statements made by the co-accused; the
government is requested to voluntarily disclose a ﬂ such statements before trial.

n. M.R.E. 201. Any matters the prosecuti;on seeks to have judicially noticed.

o. M.R.E. 301(c)(2). Any immunity or lei‘piency granted or promised to any government

witness in exchange for testimony. :

'I
p. M.R.E. 304(d)(1). The contents of all statements oral or written, made by the accused

that are relevant to the case, known to the trial cotunsel and within the control of the armed forces,

regardless of whether the government intends to use the statements at trial. See United States v.

Dancy, 38 M.J. 1 (C.M.A. 1993).

|
|
q. M.R.E. 304(d)(2)(B). Notice of gove'jlment intent to offer against the accused a
statement, oral or written, made by the accused thiat was not disclosed prior to arraignment.
|
r. M.R.E. 311(d)(1). Notice of all eviden%e seized from the person or property of the
accused or believed to be owned by the accused which is intended to be offered at trial.
s. M.R.E. 311(d)(2)(B). Notice of govern’;,iment intent to offer evidence seized from the
person or property of the accused that was not dis é:losed prior to arraignment.
I
t. M.R.E. 321(c)(1). All evidence of the 1|qient1ﬁcat10n of the accused at a line-up, photo
line-up, show-up, voice identification, or other id ntification process which the government
intends to offer at trial; request disclosure of any insuccessful efforts at identification by any
witness. |
i

{
!
|
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REQUEST FOR DISCOVE:  _:S. v. SPC Megan M.

u. M.R.E. 321(c)(2)(B). Notice of gover
was not disclosed prior to arraignment.

v. MR.E. 404(b). Notice of whether the
or acts of the accused; the defense requests copie
and phone numbers of witnesses pertaining to su

w. MLR.E. 507. Disclosure of the identit;
all informants and notice of any government exe

X. M.R.E. 609(b). Notice of whether the
conviction older than ten years.

y. M.R.E. 612. All writings or documents used by a witness to prepare for trial; the

h of any writings or documents used by any

defense intends to move at trial for the productio

Ambuhl

mment intent to offer identification evidence that

government intends to offer other crimes, wrongs,

s of investigations, witness statements, and names
ch alleged crimes, wrongs, or acts.

y, including name, address, and phone number of

rcise of privilege.

government intends to impeach a witness with a

witness to refresh memory for the purpose of testifying, either while testifying or before testifying.

z. M.R.E. 807. Notice of any hearsay stai

trial under M.R.E. 807, the particulars of the stat
numbers of the declarants.

aa. Notification of testing upon any evid
samples of the evidence and an opportunity to be
all evidence, whether or not it is apparently excu
government agency or agents. See United States

ements, oral or written, intended to be offered at
ments, and the names, addresses, and the phone

nce which may consume the only available
present at such testing; an opportunity to examine
atory, prior to its release from the control of any
v. Garries, 22 M.J. 288 (C.M.A. 1986), cert.

denied, 479 U.S. 985 (1986); United States v. Md

bley, 31 M.J. 273 (C.M.A. 1990).

bb. All evidence in rebuttal which is excu

United States v. Trimper, 26 M.J. 534 (A.F.C.M.]
denied, 493 U.S. 965 (1989). The government is

United States v. Dancy, 38 MLJ. 1 (C.MLA. 1993)|

cc. All chain of custody documents gener:

conjunction with the taking of evidence during th

dd. All case notes of the agents involved

photographs, slides, diagrams, sketches, drawings

interview worksheets, or any other similar docum
personnel pertaining to this case.

ee. A list of, and the opportunity to view p
evidence and proposed exhibits the government ir

lIpatory in nature or material to punishment. See
R. 1988), aff’d, 28 M.J. 460 (C.M.A)), cert.
reminded that trial by “ambush” is improper. See

ated by any law enforcement or military agency in
¢ investigation of the alleged offense.

n this case, investigation report entries,
, electronic recordings, handwritten notes,
entation made by such law enforcement

rior to trial, all physical, demonstrative, or other
tends to introduce at trial. Please list the

location of such evidence and a contact phone number to arrange for inspection of such evidence.

ff. Names, addresses, and telephone numbers of any expert witnesses whom the

government intends to call at trial; copies of all re

ports and statements of expert witnesses who
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REQUEST FOR DISCOVEK .S, v. SPC Megan M. Ambuhl

spoke with witnesses or otherwise participated 1n the investigation of this case, regardless of
whether such reports or statements are included ii’n any formal report.

gg. Any statements, oral or written, made by the summary, special, or general court-martial
convening authorities in this case or by any ofﬁcer superior to the general courts-martial convening
authority, or acting for the command, whether oral or written, which:

(1) in any manner, withholds from a subordinate commander the authority to
dispose of the accused’s case under the UCMJ, tq) impose nonjudicial punishment upon the
accused, to order the accused’s separation or relepse from active duty or active duty for training, or
to order the accused into pretrial confinement.

(2) provides guidance to any subdrdmate commander concerning the appropriate
level of disposition of the charged offenses and/dr punishment for the charged offenses, either
made before or after the offenses at issue in this dasc

bh. United States v. Nix, 40 M.J. 6 (C.M?{A. 1994). Disclosure of any information known
to government agents which in any manner indicates that a person who forwarded the charges with
recommendations displayed bias or prejudice or had an other-than-official interest in the case.

ii. Notice to the defense of the nature of any past or present relationships, associations, or
ties between any potential member of the court-martial panel and the trial counsel, assistant trial
counsel, chief of military justice, or the Staff Judge Advocate; this request specifically includes,
but is not limited to, any religious, social, busmess professional, or recreational associations.

2. The defense renews its request of 10 April 2004 for production of the following documents and
evidence: ;

a. All copies of CID reports (including 285),%military police reports, or any other reports made
by a law enforcement agency relevant to this investigation to include the Agent Activity Reports
and the Agent Activity Summaries compiled by the following investigators:

b. All evidence seized from the crime scene or any related evidence be present or made
available for inspection by the Defense and the Investxgatlng Officer including but not limited to
any evidence seized as a result of the CID searches conducted throughout this investigation;
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REQUEST FOR DISCOVER  ._:8. v. SPC Megan M. 2

\mbuhl -

¢. Any and all ROE/RUF guidance establishﬁd by 372" MP Company from October 2003 to

the present;

d. Any and all OPORD:s that pertain to the Abu Ghraib mission to include the ROE/RUF card

then in effect;

e. Training records for SPC Megan Ambuhl and all of the co-accused;

f. Complete medical records for the Iraqi detainees listed in paragraph 1b of this

Memorandum;

g. Any and all unit level and/or IG complain
lodged against any solider assigned to the 372"
Company, the 325" MI Battalion, or the 20™ MI

h. A complete copy of the unit counseling fil
punishment or administrative action for the follow

i. SPC Megan M._Ambuhl
ii. SGT. 4

i

k regarding the treatment of Abu Ghraib detainees

P Company, the 800™ MP Brigade, the 205" MI

rigade;

s to include any records of nonjudicial
ing soldiers:

i. Copies of any relief-in-place (RIP) schedulgs or training schedules between the 72" MP

Company (Las Vegas, Nevada) and the 372" MP

j. A copy of the final CID case file with exhil
referenced in the AIR of SA -, dated 22 Jan

k. Copies of the two Working Papers refereng
Ms. - ICRC Protection Coordinator;

Company, to include any OPORDERs;

its, of case number 0005-04-CID149, as

04, regarding a K-9 incident at Abu Ghraib;

ed by BG Karpinski in her 24™ Dec 03 letter to

1. Copies of the ICRC reports dated Oct 03 arld Dec 03 obtained by CID from cw-
I 1< fcrenced in SA _AIF , dated 5 Feb 04;

m. Copies of the official detainee file (as refetenced in para. 3-4 of the Camp Vigilant
Operations Procedures SOP (draft)) of the detaineps listed in para. 1b of this Memorandum. Ata

minimum, the defense requests the name, detaineg
and crime charged with or suspected of for the det

n. A copy of the “Behavior Modification Plan

> as referenced in para. 3-12 of the SOP;

sequence number, capture number, capture date
Llinees listed in para. 1b of this Memorandum;
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REQUEST FOR DISCOVEK  ..<8.v.SPC Megan M. 4

0. A copy of the draft of Chapter 4 as referen

p- A copy of the parallel AR 15-6 Investigati
actions and conduct of the leadership of the 372"
include, any documents maintained by the AR 15
memorandum);

\mbuhl

ced on pages 9-10 of the SOP;

n concerning the charged offenses and the
MP Company and the 800" MP Brigade (to
-6 Officer to include his or her appointment

g. Copies of any Press Releases or PAO infohnation disseminated by the command regarding

the charges faced by SPC Ambuhl and her co-acq
of the Staff Judge Advocate for release;

r. Copies of any administrative action, relief-

used, to include documents drafted by the Office

kor-cause documents, letters of reprimand, and

OERs/NCOERs for the members of the commangs of 372" MP Company and 800" MP Battalion
who were in command from October 2003 through March 2004;

s. Copies of any SIGACTS, FRAGOs, OPO&DERS or other similar documents related to the

ICRC visits to Abu Ghraib from October to Dece

t. Copies of any documents obtained or pro
by CJTF-7 to allegations of abuse and/or mistreaf
03;

u. Copies of all documents, including docum
3 soldiers from the 519" who ordered a female d
in the preferral packet;

mber 2003

dKned by MA TSPz 2 result of his response

ent of detainees between 16 Sep 03 and 22 Dec

ents of UCMJ or administrative action, regarding
tainee to strip as referenced by CP

v. Copies of all documents, including doc
the ‘Spence Incident,” as referenced by CW2§

w. Copies of all documents, including doc
August 2003 incident where 2 or 3 soldiers were
investigation into abuse, as referenced by MA
referenced in the preferral packet; .

x. Copies of all negative counselings, UCMJ
regarding the following soldiers from 4" Platoon|

y. Copies of all work schedules maintained b

showing which soldiers were scheduled to work v
October, November and December 2003;

government begin to declassify such documents s
Altematlvely, the defense requests that redacted ¢

3. For any documents that fall within this discov?:y

ents of UCMIJ or administrative action, regarding

kn the preferral packet;

jents of UCMJ or adrnirlistrative action, from the

isciplined by LT il fter a CID
B JIDC, M1, Operations Officer, as

frecords, and records of administrative action

372" MP Company: SP PC

y the 372" MP Company or higher headquarters

vhich shifts at cell blocks 1a and 1b during

request, the defense requests that the
they may be offered at trial by the defense.
ppies of such documents be provided until such
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REQUEST FOR DISCOVERY

,v.SPC Megan M, Ar;qﬁbuhl

time as the documents can be unclassified. Provi
enable the civilian defense counsel to begin to id

1

review by the military defense counsel, who posse

ng redacted copies as early as possible will
tify specific documents that require further
ises adequate clearance. Further, such

identification may narrow the scope of those documnents that the defense requests be unclassified.

4. This discovery request is continuing and shall apply to any additional charges or specifications

that may be preferred after this request for discove
notification of new evidence and/or material is req
items the government is unwilling or unable to prq
obligation to provide full discovery in a timely mal
not appropriate. See United States v. Adens, 56 M

CERTIFICATE

y is served upon the government. Immediate
nested. A negative response is requested on all
duce. The government is reminded of its

mer. Gamesmanship and trial by ambush are
J. 724 (A.C.C.A. 2002).

CPT, JA
Trial Defense Counsel

OF SERVICE

[ certify that on 17 June 2004 this defense Reques

via e-mail t @vcmain.hg.c5
,; ' vemain.hq.c5.army.mil. _
[]

TCPT I

t| for Discovery was served on the government
army.mil and

Trial Defense Counsel
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CONFIDENTIAL -- FOR OFFICIAL USE ONLY
DEPARTMENT OF THE ARMY

'REPLY TO
ATTENTION OF:

AETV-BGJA-TDS 26 June 2004

MEMORANDUM FOR MA_ILead Trial Counsel, Headquarters and
Headquarters Company, III Corps, Victory Basej APO AE 09342

SUBJECT: Request for Declassification of Methoranda Reviewing ICRC Detention Facility
Visits — U.S. v. SPC Megan M. Ambuhl

1. The defense requests declassification of the fpllowing Headquarters, Combined Joint Task
Force Seven (CITF-7) memoranda relating to Infernational Committee for the Red Cross (ICRC)
visits to the Baghdad Central Detention Facilityjand Special Detentions Facility in October 2003:

a. Memorandum for Commander, 800" MP Brigade from LTC (SMSNIIC  TF-
7 DSJA, dated 27 November 2003

b. Meiirandum titled “Review of ICRC?lDetention Visits — Oct 03,” from MAJ,

, STA Ops Law, dated 25 Nov 0]

¢. Memorandum titled “Review of ICRC% etention Visits — 18-24 Oct 03, Baghdad HVD
Detention Facility,” ¥, SJA Ops Law, dated 25 Nov 03

2. These CJTF-7 SJA reviews of the ICRC wor

to certain persons under the Geneva Conventio:
Abu Ghraib detention facility. At a minimum, these documents indicate a level of knowledge of
. 800" MP Brigade.

alleged abuses at Abu Ghraib by the Command§

ing papers indicate that the protections afforded
'~ did not apply to security detainees housed at

3. The defense requests that redacted copies of these documents be served immediately on the

defense electronically at svg-law.com a f@us.army.mil.
Altemnatively, a hard copy of the requested documents or a CD Rom of the requested documents
may be served on the defense at the Camp Victdry Trial Defense Service Office, Baghdad. The
defense requests that an unredacted copy of thesg documents be made available to counsel in
Washington, D.C. Point of contact for this requgst is the undersigned at DNVT: 553-.

»JA
ip] Defense Counsel

CONFIDENTIAL -- FOL OFFICIAL USE ONLY

0021746

Enclosure 5




M
UNITED STATES ARMY TRIAL DEFENSE SERVICE .
REGION IX, FOB DANGER BRANCH OFFICE L
AE 09392 o

REPLYTO . .
" ATTENTIONOF:

MEMORANDUM FOR M
Headquarters Company

2. The defense Tequest: \preseriza
appé‘eil, if aiiy,a vited States ,

3. POC for this request is the undersi

defense counsel, Mri A
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DEPARTMENT OF THE ARMY
UNITED STATES ARMY TRIAL DEFENSE SERVICE
REGION IX, FOB DANGER BRANCH OFFICE
APO AE 09392

REPLY TO
ATTENTION OF:

AETV-BGJA-TDS "1 July 2004

MEMORANDUM FOR MA ¥y . L cad Trial Counsel, Headquarters and
Headquarters Company, IIl Corps, Victory Base, APO AE 09342

SUBJECT: Request for Production of CID Evidence — U.S. v. SPC Megan M. Ambuhl

1. The defense requests production of the following listed items of tangible evidence maintained
by the U.S. Army Criminal Investigative Division, BIAP field office, as part of case number 003-
04-CID149:

a. Document No. 405-04: Request declassification and productlon of the 4 memoranda
included in this piece of evidence.

b. Document No. 035-04: Request a copy of each page of the log book, excluding the blank
unused pages at the back of the log book. Request that each page be scanned and provided to
the defense on CD Rom. Only portions of this log book were provided to the defense in the
preferral packet; the defense requests production of a copy of the entire book.

c. Document No. 036-04: Request a copy of each page of the log book, excluding the blank
unused pages at the back of the log book. Request that each page be scanned and provided to
the defense on CD Rom. Only portions of this log book were provided to the defense in the
preferral packet; the defense requests production of a copy of the entire book.

d. Document No. 037-04: Request a copy of each page of the log book, excluding the blank
unused pages at the back of the log book. Request that cach page be scanned and provided to
the defense on CD Rom. Only portions of this log book were provided to the defense in the
preferral packet; the defense requests production of a copy of the entire book.

e. Item No. 029-04: Request an exact mirrored-copy of the hard drive of this laptop
computer.

f. Item No. 031-04: Request an exact mirrored-copy of the contents of this USB thumb
drive.

g. Item No. 032-04: Request an exact mirrored-copy of the hard drive of this laptop
computer.
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AETV-BGJA-TDS
SUBJECT: Request for Copies of CID Evidence — U.S. v. SPC Megan M. Ambuhl

h. Item No. 033-04: Request exact mirrored-copies of the two compact discs composing
this piece of evidence.

i. Item No.034-04: Request exact mirrored-copies of the two compact discs composing
this piece of evidence.

j. Item No. 330-04: Request an exact mirrored-copy of the compact disc identified in this
piece of evidence.

k. Item No. 301-04: Request an exact mirrored-copy of the hard drive of this laptop
computer.

1. ltem No. 162-04: Request an exact mirrored-copy of the compact disc identified in this
piece of evidence.

m. Item No. 073-04: Request exact mirrored-copies of the two compact discs composing
this piece of evidence.

2. On 22 June 2004, the 16" MP Brigade Trial Counsel seized two boxes of relevant documents,
memoranda, schedules, log sheets and log books from the Commander, 301 MP Company at
Abu Ghraib prison. The defense requests immediate production of copies of each document
seized from the 301* MP Company.

3. Atthe Article 32 Hearing in Whﬂd on 24 June 2004, CP MBS,

AR ommander, 372™ MP Company, testified under oath that representatives from CID
confiscated the hard drive of the government-issued laptop belonging to the 372™ MP Company.
The computer shell was retumed to CP¥EEE: t the hard drive remained missing and

presumably, in the custody of CID. The defense requests permission to inspect the original hard
drive and production of a mirror-image copy of the contents of that hard drive. '

4. This request for production of evidence is made in the interests of judicial economy and
efficiency. Providing copies of the requested evidence ensures accessibility to civilian defense
counsel located in Washington, D.C. and military defense counsel located in Tikrit.

5. If possible, the defense requests that the requested materials be served electronically on the
‘defense aiggg®sve-law.com an NN @) us. army.mil. Alternatively, a CD

Rom of the requested evidence may be served on the defense at the Camp Victory Trial Defense

Service Office, Baghdad. Point of contact for this request is the undersigned at DNV T (il

panc e T S L o s o T e i b

€PT, JA
Trial Defense Counsel
2
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REPUC G

AFZF-JA-MJ |  July 2004

THRU LTCHNIR Deputy Staff Judge Advocate, Coalition ?mes Laad Component
Command, Camp Doha, Kuwait, APQ AE 09364

MEMORANDUM FOR LTG David McKieman, Commanding General, Coa
Component Command, Camp Dobm, Kuwait, APD AE 09304

SUBJECT: Declassification of witness statements in AR 15-6 Investigation — 800™ Military
Police Brigade

1. Iam the gial counsel currently prosecuting Staff Scrgeant (SSGNIEEE Sergeant
{3(;} ) i, Specialist (SP . Specialist } Ambubl, and Specialist
i connection with detainee abuse @1 the Baghdad Central Confinement Facility,
Ghwaib, Iraq. In s prewial Article 39(a), Uniform Code of Military ksfsﬁoe {UCMI) session
held on 21 June 2004, defensz counse! for SSGINNRSG uested
that witness siatements found in the annexes of the Aymy Regulation {AR) 156 report z:sf
investigation {ROT} Major General (MG) Taguba conducied be declassified from secret/secret-
* poforn to unclassified. The defense counsel siated that declassificetion would allow for easier
access to these staterents and facilitate their ability to photocopy and use these statements in
questioning witnesses, The military judge withheld ruling pending your response to this request.

2. Based upon the defense counsel’s request and the need to allow for easier access to these
witness stztement and other documents collzcied by MG Taguba, the Government requests that
vou immediately declassify the annexes of the AR 1546 RO, that can be declassified without
compromising viwl national interests. In order to facilitate this process, the Government has
revicwed the annexes and has idemified specific anpexes that contein documents marked as
SECRET (11,12, 13,20, 28,40, 41, 93, 94, 95, 97,99, 100, 103, and 105). In addition 1o these
annexes that contain secret documents, the Government has identified rwo other annexes that
may contain other sensitive material (44 and 104). At s minimum, the Govenunent requests that
the annexes containing witness statements be declassified and marked as “For Official Use
Only”.

3. The government believes that the declassification of the annexes 1o the AR 15-6 report,
specifically those that contain witness staternenits, will assist in the expeditious resolution of
these cases. Thank you for your considerarion in this matter. o

' Trial Counsel
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UNITED STATES

V.

!!, U.S. Army

HHC, 16" MP BDE (ABN),
III Corps

Victory Base, Iragq,
APO AE 09342

—

)
)

) 28 JULY 2004
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UNITED STATES

Ve

SPC, U.S. Army

HHC, 16 MP BDE (ABN),
III Corps

APO AE 09342

)

N gt ot st ot

) &
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UNITED STATES

Ve

SGT, U.S. Army

HHC, 16" MP BDE (ABN),
III Corps.

Victory Base, Iraq,
APO AE 09342

)

Nt

) 18 JUNE 2004
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UNITED STATES
v L4

AMBUHL, Megan

SPC, U.S. Army

HHC, 16" MP BDE (ABN),
IIT Corps

Victory Base, Iraq,
APO AE 09342

) 18 JUNE 2004
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CERTIFICATE |OF SERVICE

I HEREBY CERTIFY that copies|of the foregoing Motion and
proposéd Order were emailed, a's instructed by Government Counsgel,
1
this 9_? day of August 2004, to th{a Military Judge, Government

Counsel, Defense Counsel, and Coumsel for CACI at the following

email addresses:

* Military Judge:

e Defense Counsel: - |

A

® Counsel for CACI:

® Government Counsel:- o

1lfiams & Connolly, LLP
725 Twelfth Street, N.W.
‘Washington, D.C. 20005
- Voice:

August ?_, 2004

202-434-5753
202-434-5029
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OFFICE OF THE SEcR’iETARY OF DEFENSE
1950 DEFENSE PENTAGON
WASHINGTON, nic 20301-1950

ADMINISTRATION & _ November 9, 2001

MANAGEMENT
Ref: 01-CORR-101

MEMORANDUM FOR DOD FOIA OFFICES

SUBJECT: Withholding of Personally Idennfymg Information Under the Freedom of
Information Act (FOIA)

The President has declared a national emergency by reason of the terrorist attacks on the
United States. In the attached memorandum, the Députy Secretary of Defense emphasizes the
responsibilities all DoD personnel have towards opérations security and the increased risks to US
military and civilian personnel, DoD operational capabilities, facilities and resources. All
Department of Defense personnel should have a heightened security awareness concerning their
day-to-day duties and recognition that the increased:security posture will remain a fact of life for
an indefinite period of time. :

This change in our security posture has implications for the Defense Department’s
policies implementing the Freedom of Information Act (FOIA). Presently all DoD components
‘withhold, under 5 USC § 552(b)(3), the personally 1dent1fymg information (name, rank, duty
address, official title, and information regarding the) person’s pay) of military and civilian
personnel who are assigned overseas, on board ship, or to sensitive or routinely deployable units.

~ Names and other information regarding DoD personnel who did not meet these criteria have
been routinely released when requested under the FQIA. Now, since DoD personnel are at
increased risk regardless of their duties or assignment to such a unit, release of names and other
personal information must be more carefully scrutinized and limited.

I have therefore determined this policy requities revision. Effective immediately,
personally identifying information (to include lists of e-mail addresses) in the categories listed
below must be carefully considered and the interests supporting withholding of the information
given more serious weight in the analysis. This mfon‘matlon may be found to be exempt under 5
USC § 552(b)(6) because of the heightened interest m the personal pnvacy of DoD personnel .
that is concurrent with the increased security awareness demanded in times of national
emergency.

o Lists of personally identifn'ng'mfonnahon of DoD personnel: All DoD components shall
ordinarily withhold lists of names and other personally identifying information of

personnel currently or recently assigned thhm a particular component, unit, organization
or office with the Department of Defense in response to requests under the FOIA. This is
to include active duty military personnel, cwxhan employees, contractors, members of the
National Guard and Reserves, mllxtary dependents, and Coast Guard personnel when the
Coast Guard is operating as a service in the Navy. If a particular request does not raise

EXHIBIT

A
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security or privacy concerns, names may b released és, for example, a list of attendees at
a meeting held more than 25 years ago. Particular care shall be taken prior to any
decision to release a list of names in any electronic format.

* Verfication of status of named individuals: DoD components may determine that release
of personal identifying information about an individual is appropriate only if the release
would not raise security or privacy concerns and has been routinely released to the

public.

« Names in documents that don’t fall into any|of the preceding categories: Ordinarily

names of DoD personnel, other than lists of hames, mentioned in documents that are
releasable under the FOIA should not be withheld, but in special circumstances where the
release of a particular name would raise substantial security or privacy concerns, such a
name may be withheld.

When processing a FOIA request, a DoD component may determine that exemption
(b)(6) does not fully protect the component’s or an individual’s interests. In this case, please
contact Mr JJR.Directorate of Freedom of Information and Security Review, at (703)

WP or DSN U, |

This policy does not preclude a DoD component’s discretionary release of names and
duty information of personnel who, by the nature of their position and duties, frequently interact
with the public, such as flag/general officers, public affairs officers, or other personnel
designated as official command spokespersons. ! :

1

( Director

Attachment:
As stated
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ASSISTANT SECRETARY OF DEFENSE
6000 DEFENSE PENTAGON
WASHINGTON, DC 20301-6000

December 28, 2001

COMMAND, CONTROL.,
COMMUNICATIONS, AND
INTELLIGENCE

MEMORANDUM F OR SECRETARIES OF THE MILITARY DEPARTMENTS

CHAIRMAN OF THE JOINT CHIEFS OF STAFF
UNDER SECRETARIES OF DEFENSE '
DIRECTOR, DEFENSE RESEARCH AND ENGINEERING
ASSISTANT SECRETARIES OF DEFENSE

- GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE
INSPECTOR GENERAL OF THE DEPARTMENT OF DEFENSE

~ DIRECTOR, OPERATIONAL TEST AND EVALUATION
ASSISTANTS TO THE SECRETARY OF DEFENSE
DIRECTOR, ADMINISTRATION AND MANAGEMENT
DIRECTOR, NET ASSESSMENT
DIRECTORS OF THE DEFENSE AGENCIES

! 'DIRECTORS OF THE DOD FIELD ACTIVITIES

SUBJECT: Removal of Personally Identifying Information of DoD Personnel from
Unclassified Web Sites '

In accordance with DoD 5400.7-R, “DoD Freedom of Information Act Program,”
unclassified information which may be withheld from the public by one or more Freedom
of Information Act (FOLA) exemptions is considered For Official Use Only (FOUO).
DoD Web Site Administration policy (www.defenselink.mil/webmasters), issued by
Deputy Secretary of Defense memorandum, Degember 7, 1998, prohibits posting FOUO
information to publicly accessible web sites and|requires access and transmission controls
on sites that do post FOUO materials (see Part V, Table 1).

The attached November 9, 2001, memor
and Management (DA &M), citing increased ris
personally identifying information regarding all DoD personnel may be withheld by the
Components under exemption (b)(6) of the FOIA, 5USC §552. This action makes the
information which may be withheld FOUO and jnappropriate for posting to most
unclassified DoD web sites.

ndum from the Director, Administration
to DoD personnel, states. that

Thus, all personally identifying information regarding DoD personnel now eligible
to be withheld under the FOIA must be removed from publicly accessible web pages and
‘web pages with access restricted only by domain or IP address (i.e., .mil restricted). This
applies to unclassified DoD web sites regardless of domain (e.g., .com, .edu, .org, .mil, .

.BOV) or sponsoring organization (e.g., Non-Appropriated Fund/Morale, Welfare and




Recreations sites; DoD) educational institutions). The information to be removed includes
name, rank, e-mail address, and other identifying information regarding DoD personnel,
including civilians, active duty military, military family members, contractors, members
of the National Guard and Reserves, and Coast Guard personnel when the Coast Guard is
operating as a service in the Navy.

Rosters, directories (including telephone directories) and detailed organizational
charts showing personnel are considered lists of personally identifying information.
Multiple names of individuals from different organizations/locations listed on the same
document or web page constitutes a list. Aggregation of names across pages must
specifically be considered. In particular, the fact that data can be compiled easily using

, simple web searches means caution must be applied to decisions to post individual
names. If aggregation of lists of names is possible across a single organization's web
site/pages, that list should be evaluated on its merits and the individual aggregated
elements treated accordingly.

Individual names contained in documents posted on web sites may be removed or
left at the discretion of the Component, in accordance with the DA&M guidance. This
direction does not preclude the discretionary posting of names and duty information of
personnel who, by the nature of their position and duties, frequently interact with the
public, such as flag/general officers, public affairs officers, or other personnel designated
as official command spokespersons. Posting such information should be coordinated
with the cognizant Component FOIA or Public Affairs office.

In keeping with the concerns stated in the referenced memorandum and in the
October 18, 2001, DepSecDef memorandum, “Operations Security Throughout the
Department of Defense,” the posting of biographies and photographs of DoD personnel
identified on public and .mil restricted web sites should also be more carefully scrutinized
and limited.

Sites needing to post contact information for the public are encouraged to use
organizational designation/title and organizational/generic position e-mail addresses (e.g.,
office@organization.mil; helpdesk@organization.mil; commander@base.mil).

Questions regarding Web Site Administration policy may be directed to Ms™ il
<. She can be reached at (703 hnd e-ma¥ osd.mil.
Questions regarding Component-specific implementation of the DA&M memorandum
should be directed to the Component FOIA office.

~ Attachment | ' 002756
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UNITED STATES

V.

SSG, U.S. Army
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MOTION OF NONPARTY SOS INTERNATIONAL LTD
FOR A PROTECTIVE ORDER

COMES NOW nonparty SOS International Ltd (“SOSi” formerly named SOS
Interpreting Ltd.), by and through undersigned counsel, and respectfully moves the Court for
entry of a Protective Order pursuant to Rule for Court-Martial (“R.C.M.”) 701(g) to prevent the
public dissemination of names.and other personally identifying information of SOSi’s employees
produced and/or used during the course of the above-captioned court-martial. For the reasons set
forth below, a Protective Order is necessary to safeguard any employment records or other
personally identifying information of SOSi employees supporting the U.S. military efforts in Iraq
thai may be produced by the Government or through subpoena to SOSi.

BACKGROUND

SOSi, through its counsel, has been informed (by counsel for Titan Corporation, its prime
contractor for the work reflected in the documents at issue) that the Government intends to
disclose, on or about August 13, 2004, approximately 26 pages containing sensitive “personally
identifying” iniformation concerning Titan and SOSi employees to defense counsel in this court-
martial. Titan—as part of its ongoing efforts to fully cooperate with Government
investigations—had earlier provided the Army Criminal Investigative Command access to these
26 pages of detailed confidential information concerning Titan and SOSi personnel with the
belief it would be held as such. The 26 pages that the Government intends to disclose contain the
following information about Titan and SOSi em‘ployees who are presently or were previously
assigned to supportb the U.S. military in Iraq: name, social security number, home address, date of
birth, citizenship, telephone number, email address, security clearance (including level and date
of clearance), hire date, arrival date, employment category, language proficiency, unit

assignment, identity of site manager, employment status, sex, vocational and educational history,
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employee number. These documents also identify names of close family members of the
employees. In addition, Government Counsel has issued a subpoena seeking production of
employment records of a particular SOSi employee that contains additional confidential personal
information about the employee.

ARGUMENT

The legal framework for analyzing the need for protective orders in a situation such as
this is ﬁlly set forth in the Motion of nonparty CACI International, Inc. (“CACI”) for
Appropriate Relief in the Form of a Protective Order which is pending in the captioned matters.
Rather than burden the Court with a repetition of that framework énd 1ts applicability to SOSi’s
situation, SOSI joins and adopts the arguments and authorities contained in CACI’s motion and
relies on them in support of this motion.

Turning to the particular situation of SOSI, there can be no question that the disclosure of
the above-described sensitive information would constitute a severe and unwarranted intrusion

upon the privacy interests of SOSi’s employees and that SOSi has standing to move for such

protection, Q_ United States v. RMI Co., 599 F.2d 1183, 1186 (3d Cir. 1979)(“[I]t is settled law
that persons affected by the disclosure of allegedly privileged materials may intervene in pending
criminal proceedings and seek protective orders, and if protection is denied, seek immediate
appellate review.”). Moreover, in addition to the privacy concemns, given the role of SOSi’s
employees in supporting the military’s efforts in quelling the insurgency in Iraq, disclosure could
unnecessarily endanger SOSi’s employees and their families.

The information at issue clearly warrants protection under R.C.M. 701(g).

The Department of Defense has a long-standing policy of protecting from public

disclosure “personally identifying” information of military and civilian personnel, including
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contractors, who are assigned overseas, on board ship, or to sensitive or routinely deployable
units. ‘See Exhibit A, Office of Secretary of Defense Memorandum for DOD FOIA Offices
(Nov. 9, 2001). Personally identifying information protected under this policy includes hame,
rank, email address, along with rosters, directories (including telephone directories) and detailed
organizational charts — in short, precisely the type of information that the Government intends to
disc_:lose in this case. See Exhibit B, Assistant Secretary of Defense Memorandum, Removal of
Personally Ideﬁtifying Information from Unclassified Websites (Dec. 28, 2001). Such
information is p.roperly treated as “For Official Use Only” and protected from public disclosure.
See id.; 32 C.F.R. § 505.4 (d)(3)(“Ordinarily, personal information must be afforded at least the
protection required for information designated ‘For Official Use Only’ (see Chapter IV, AR 340
17).).

Since the President’s declaration of a national emergency by reason of the terrorist attacks
on the United States, DOD personnel, including DOD contractors, are considered at “increased
risk” and “release of names and other personal information must be more carefully scrutinized
and limited.” See Exhibit A. Accordingly, DOD policy is now to give more serious weight to
the “heightened interest in the personal privacy of DOD personnel that is concurrent with the
increased security awareness demanded in times of national emergency.” Id.

The U.S. military’s policy of protecting from disclosure the personally identifying
information and unit affiliation of its Service members, civilian employees, and contractors
should be fully vrespected in this proceeding. Accordingly, all information relating to the identity
of SOSt employees and their families should remain protected and not subject to public
disclosure during the course of these court-martial proceedings, except to the extent deemed

1

necessary and appropriate by the military judge after permitting SOSI to respond, and only after
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considering all less intrusive means of proceeding.
Such relief is necessary and appropriate in order to protect the compelling security and
privacy interests of SOSi’s employees and their families.

CONCLUSION

Accordingly, for the reasons set forth above and in CACI’s motion, SOSi respectfully
requests this Court GRANT its Motion for Protective Order and issue the attached proposed
Protective Order.

Given the emergency nature of the motion, SOSi requests telephonic argument on its
Motion.

Respectfully submitted,

Washington, DC 20006
(202) 496

Counsel for SOS International Ltd.

Dated: August / , 2004
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CERTIFICATE OF SERVICE

IHEREBY CERTIFY that copies of the foregoing Motion and propose;d Order were
emailed, as instructed by Government Counsel, this ﬂ_ Haay of August 2004, to the Military
Judge, Gove@ent Counsel, Defense Counsel, and Counsel for CACI and Counsel for Titan at
the following email addresses:

e Military Judgepn us.army.mil

s Defense Counse i@ vcmain hq.c5.army.mi | NG usa net;
.@pope-ﬁrm.commus.army.mim@us.army.mil;
“@aol.com-@us.army.mi]* s

* Government Counse]-@ﬁs.anny.mil;

mhqda.m;rny.mil

e Counsel for CACIQ&M

e Counsel for Titan:‘@Lcom

svg-law.com

August _/L, 2004
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MOTION OF NONPARTY TITAN CORPORATION FOR A PROTECTIVE ORDER

COMES NOW nonparty Titan Corporation (“Titan”), by and
through undersigned counsel, and respectfully moves the Court for
entry of a Protective Order pursuant to Rule for Court-Martial
(*R.C.M.”) 701(g) to prevent the public dissemination of names
and other personally identifying information of Titan’s employees
produced and/or used during the course of the above-captioned
court-martial. - For the reasons set forth below, a Protective
Order is necessary to safeguard any employment records or other
ﬁersonallyridentifying informaﬁion of Titan employees supporting
the U.S. military efforts in Iraq thaﬁ may be produced by the
Government or through subpoena to Titan.

BACKGROUND

On Augu;t 3, 2004, Titan, thrngh its counsel, was infofmed
that the Govermment intends to disclose, on or about August 13,
2004, approximately 26'pé;es containing sensitive “personally
idenﬁifying” information concerning Titan'’s employees to defense
counsel in this court-martial. Titan—as part of its ongoing
efforts to fully cooperate with Government investigations—had
earlier provided the Army Criminal Investigative Command access
to these 26 pages of detailed confidential information concerning
its personnel with the belief it would be held as such. The 26
pages that the Government intends to disclose contain the
following information about Titan employees who are presently or

were previously assigned to support the U.S. military in Iraq:
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name, social security number, home éddress,‘date of birth,
citizenship, telephone number, email address, security clearance
(including level and date of cleafance), hire date, arrival date,
employment category, 1anguage proficienéy, unit assignment,
identity of site manager, employment status, sex, vocational and
educational history, employee number. These documents also
identify names of close family members of the employeés. In
addition, Government Counsel has issued a subpoena seeking
production of employment recordé of a particular Titan employee

that contains additional confidential personal information about
the.employee. ‘
ARGUMENT

The legal framework for analyzing the need for protective
orders in a situation such as this is fully set forth in the
Motion of nonparty CACI International, Inc. (“CACI”) for
Appropriate Relief in the Form of a Protective Order with regard
to its inforﬁation. Rather than burden the Court with a
repetition of that framework and its applicability to Titan's
situation, Titan joins and adopts the arguments and authorities
contained in CACI’'s motion.

Turning to the particular situation of Titan, there can be
no question that the disclosure of the above-described sensitive
information would constitute a severe and unwarranted intrusion
upon the privacy interests of Titan’s employees and that Titan

has standing to move for such protection. Cf. United States v.
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RMI Co., 599 F.2d 1183, 1186 (3d Cir. 1979) (“[I]t is settled law
that persons affected by the disclosure of allegedly privileged
materials may intervene in pending criminal proceedings and seek
protective orders, and if protection is denied, seek immediate
appellate review.”). Moreover, in addition to the privacy
concerns, given the role of Titan’s employees in supporting the
military’s efforts in quelling the>insurgency in Iraqg, disclosure
could unnecessarily endanger Titan’'s employees and their
familijes.

The information at issue clearly warrants protection under
R.C.M. 701(g). |

The Department of Defense has a long-standing policy of
protecting from public disclosure “personally identifying”
information of military and civilian personnel, including
contractors, who are assigned overseas, on board ship, or to
sengitive or routinely deployable units. See Exhibit A, Qffice
of Secretary of Defense Memorandum for DOD FOIA Offices (Nov. 9,
2001). Personally identifying information protected under this
policy includes name, rank, eﬁail address, along with rosters,
directories (including telephone directories) and detailed
organizational charts - in short, precisely the tyée of
information that the Government intends to disclose in this case.
See Exhibit B, Assistant Secretary of Defense Memorandum, Removal
of Personally Identifying Information from Unclassified Websites

(Dec. 28, 2001). Such information is properly treated as “For

’ | 002765



Official Use Only” and protected from public disélosure. See
id.; 32 C.F.R. § 505.4 (d)(3) (“Ordinarily, personal information
must be afforded at least the protection required for information
designated ‘For Official Use Only’ (see Chapter IV, AR 340-
17).7).

Since the President’s declaration of a national emergency by
reason of the terrorist attacks on the United States, DOD
personnel, including DOD contractérs, are considered at
“increased risk” and “release of names and other personal
information must be more carefully scrutinized and limited.” See
Exhibit A. Accordingly, DOD policy is now to give more serious
weight to the “heightened interest in the personal privacy of DOD
personnel that is concurrent with the increased security
awareness demanded in times of national emergency.” Id.

The U.S. military’s policy of protecting from disclosure the
personally identifying information and unit affiliation of its
Service members, civilian employees, and contractors should be
fully respected in this proceeding. Accordingly, all information
relating to the identity of Titan employees and their families
should remain protected and not sﬁbject to public disclosure
during the course of these court-martial proceedings, except to
the extent deemed necessary and appropriate by the military judge
after permitting Titan to respond, and only after considering all
less intrusive means of proceeding.

Such relief is necessary and appropriate in order to protect
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the compelling security and privacy interests of Titan’s
employees and their families.
CONCLUSION
Accordingly, for the reasons set forth above and in CACI's
motion, Titan respectfully requests this Court GRANT its Motion

for Protective Order and issue the attached proposed Protective

Oxrder.

Given the emergency nature of the motion, Titan requests

telephonic argument on its Motion.

Respectfully submitted,

- — -~

Counsel for Titan Corporation

Dated: August j[, 2004
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OFFICE OF THE SECRETARY OF DEFENSE
1950 DEFENSE PENTAGON
WASHINGTON, DC 20301-1950

ADMINISTRATION & November 9, 2001

MANAGEMENT
Ref: 01-CORR-101

MEMORANDUM FOR DOD FOIA OFFICES

SUBJECT:  Withholding of Personally Identifying Information Under the Freedom of
Information Act (FOIA)

The President has declared a national emergency by reason of the terrorist attacks on the
United States. In the attached memorandum, the Deputy Secretary of Defense emphasizes the
responsibilities all DoD personnel have towards operations security and the increased risks to US
military and civilian personnel, DoD operational capabilities, facilities and resources. All
Department of Defense personnel should have a heightened security awareness concerning their
day-to-day duties and recognition that the increased security posture will remain a fact of life for
an indefinite period of time.

This change in our security posture has implications for the Defense Department’s
policies implementing the Freedom of Information Act (FOIA). Presently all DoD components
withhold, under 5 USC § 552(b)(3), the personally identifying information (name, rank, duty
address, official title, and information regarding the person’s pay) of military and civilian
personnel who are assigned overseas, on board ship, or to sensitive or routinely deployable units.
Names and other information regarding DoD personnel who did not meet these criteria have
been routinely released when requested under the FOIA. Now, since DoD personnel are at
increased risk regardless of their duties or assignment to such a unit, release of names and other
personal information must be more carefully scrutinized and fimited.

I'have therefore determined this policy requires revision. Effective immediately,
personally identifying information (to include lists of e-mail addresses) in the categories listed
below must be carefully considered and the interests supporting withholding of the information
given more serious weight in the analysis. This information may be found to be exempt under 5
USC § 552(b)(6) because of the heightened interest in the personal privacy of DoD personnel
that is concurrent with the increased security awareness demanded in times of national
emergency.

o Lists of personally identifying information of DoD personnel: All DoD components shall

ordinarily withhold lists of names and other personally identifying information of
personnel currently or recently assigned within a particular component, unit, organization
or office with the Department of Defense in response to requests under the FOIA. This is
to include active duty military personnel, civilian employees, contractors, members.of the
National Guard and Reserves, military dependents, and Coast Guard personnel when the
Coast Guard is operating as a service in the Navy. If a particular re guest does not raise

EXHIBIT

A
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seéurity or privacy concerns, names may be released as, for example, a list of attendees at
a meeting held more than 25 years ago. Particular care shall be taken prior to any
decision to release a list of names in any electronic format.

* Verification of status of named individuals: DoD components may determine that release

of personal identifying information about an individual is appropriate only if the release
would not raise security or privacy concerns and has been routinely released to the

public.

¢ Names in documents that don’t fall into any of the preceding categories: Ordinarily

names of DoD personnel, other than lists of names, mentioned in documents that are
releasable under the FOIA should not be withheld, but in special circumstances where the
release of a particular name would raise substantial security or privacy concermns, such a

name inay be withheld.

When processing a FOIA request, a DoD component may determine that exemption
(b)(6) does not fully protect the component's or an individual’s interests. In this case, please
contact Mr. Jim Hogan, Directorate of Freedom of Information and Security Review, at (703)

697-4026, or DSN 227-4026.

This policy does not preclude a DoD component’s discretionary release of names and
duty information of personnel who, by the nature of their position and duties, frequently interact
with the public, such as flag/general officers, public affairs officers, or other personnel
designated as official command spokespersons.

D. O. Cooke

Director

Attachment:
As stated
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ASSISTANT SECRETARY OF DEFENSE
- 6000 DEFENSE PENTAGON
WASHINGTON, DC 20301-6000

December 28, 2001

COMMAND, CONTROL,
COMMUNICATIONS, AND
INTELUGENCE

MEMORANDUM FOR SECRETARIES OF THE MILITARY DEPARTMENTS

o - CHAIRMAN OF THE JOINT CHIEFS OF STAFF
UNDER SECRETARIES OF DEFENSE -
DIRECTOR, DEFENSE RESEARCH AND ENGINEERING
ASSISTANT SECRETARIES OF DEFENSE
GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE
INSPECTOR GENERAL OF THE DEPARTMENT OF DEFENSE

.. DIRECTOR, OPERATIONAL TEST AND EVALUATION

ASSISTANTS TO THE SECRETARY OF DEFENSE
DIRECTOR, ADMINISTRATION AND MANAGEMENT
DIRECTOR, NET ASSESSMENT
DIRECTORS OF THE DEFENSE AGENCIES
DIRECTORS OF THE DOD FIELD ACTIVITIES

SUBJECT: Removal of Personally Identifying Information of DoD Personnel from
Unclassified Web Sites '

In accordance with DoD 5400.7-R, “DoD Freedom of Information Act Program,”
unclassified information which may be withheld from the public by one or more Freedom
of Information Act (FOLA) exemptions is considered For Official Use Only (FOUO).

- DoD Web Site Administration policy (www.defenselink.mil/webmasters), issued by
Deputy Secretary of Defense memorandum, December 7, 1998, prohibits posting FOUQ
information to publicly accessible web sites and requires access and transmission controls
on sites that do post FOUO materials (see Part V, Table 1). :

The attached November 9, 2001, memorandum from the Director, Administration
and Management (DA&M), citing increased risks to DoD personnel, states that
personally identifying information regarding all DoD personnel may be withheld by the
Components under exemption (b)(6) of the FOIA, 5 USC §552. This action makes the
information which may be withheld FOUO and inappropriate for posting to most
unclassified DoD web sites.

Thus, all personally identifying information regarding DoD personnel now eligible
to be withheld under the FOIA must be removed from publicly accessible web pages and
‘web pages with access restricted only by domain or IP address (i.e., .mil restricted). This
applies to unclassified DoD web sites regardless of domain (e.g., .com, .edu, .org, .mil,
.goV) or sponsoring organization (e.g., Non-Appropriated Fund/Morale, Welfare and
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Recreations sites; DoD> educational institutions). The information to be removed includes
name, rank, e-mail address, and other identifying information regarding DoD personnel,
including civilians, active duty military, military family members, contractors, members
of the National Guard and Reserves, and Coast Guard personnel when the Coast Guard is
operating as a service in the Navy.

Rosters, directories (including telephone directories) and detailed organizational
charts showing personnel are considered lists of personally identifying information.
Multiple names of individuals from different organizations/locations listed on the same
document or web page constitutes a list. Aggregation of names across pages must
specifically be considered. In particular, the fact that data can be compiled easily using
, simple web searches means caution must be applied to decisions to post individual
names. If aggregation of lists of names is possible across a single organization's web
site/pages, that list should be evaluated on its merits and the individual aggregated
elements treated accordingly.

Individual names contained in documents posted on web sites may be removed or
left at the discretion of the Component, in accordance with the DA&M guidance, This
direction does not preclude the discretionary ‘posting of names and duty information of
personnel who, by the nature of their position and duties, frequently interact with the
public, such as flag/general officers, public affairs officers, or other personnel desi gnated
as official command spokespersons. Posting such information should be coordinated
with the cognizant Component FOIA or Public A ffairs office.

In keeping with the concermns stated in the referenced memorandum and in the
October 18, 2001, DepSecDef memorandum, “Operations Security Throughout the
Department of Defense,” the posting of biographies and photographs of DoD personnel
identified on public and .mil restricted web sites should also be more carefully scrutinized
and limited.

Sites needing to post contact information for the public are encouraged to use
organizational designation/title and organizational/generic position e-mail addresses (e.g.,
office@organization.mil; helpdesk@organization.mil; commander@base.mil).

Questions regarding Web Site Administration policy may be directed to Ms. Linda
Brown. She can be reached at (703) 695-2289 and e-mail Linda.Brown@osd.mil.
Questions regarding Component-specific implementation of the DA&M memorandum
should be directed to the Component FOIA office.

L1t

John P. Stenbit

~ Attachment
As stated
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FINALLY, IT IS ORDERED that nothing in this Order shall preclude entry of a further

protective order as to particular items of discovery material.

Dated: August __, 2004

Copy to:

Civilian Defense Counsel
Military Defense Counsel
Trial Counsel

Counsel for Titan
Counsel for CACI
Counsel for SOSi

Military Judge
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UNITED STATES

v.

AMBUHL, Megan

SPC, U.S. Army

HHGC, 16" MP BDE (ABN),
ITI Corps

Victory Base, Iraq,

APO AE 09342 ) 18 JUNE 2004
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ORDER

In consideration of the Motions for Prdtecﬁve Ordef filed by SOS International Ltd.,
Titan Corporation and CACI, the supporting briefs of and the arguments of counsel,

IT IS HEREBY ORDERED pursuant to R.C.M. 701(g) that the Government and Defensé
shall identify and mark as “particularly sensitive material” all employment records of contractors
supporting the U.S. military’s mission in Iraq and any documents that contain “personally
identifying information” of such contractors;

IT IS FURTHER ORDERED that such particularly sensitivé discovery materials shall not
be further disseminated by the defendant or his counsel to any individuals, organizations or other
entities, other than: (i) members of the defense team (co-counsel, paralegals, investi gators,
translators and secretarial staff) who have received clearance from the Government, which ‘sha.ll
not unreasonably be withheld; and (ii) experts retained to assist in the preparation of the defense,

who have been cleared to receive the materials. Each of the individuals to whom disclosure is
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made pursuant to the above provision shall be provided a copy of this protective order and will
be advised that he or she shall not further disseminate the materials except by the express
direction of counsel of record. They shall be further advised that by reviewing the particularly
sensitive discovery materials, the individuals consent to the jurisdiction of this Court over them
for the purposes of enforcing this order. It is expressly ordered that the attorneys of record for
the defendant may not show any of such particularly sensitive discovery materials to witnesses or
potential witnesses. The defendant may seek relief from these provisions as to a particular item
of discovery by making a motion for such relief to the Court upon notice to the Government, the
employee whose records are at issue and his employer. The notice shall identify the particular
item(s) atissue. The motion shall be made under seal.

IT IS FURTHER ORDERED that, for the purposes of this order, “personally identifying
information” includes, but is not limited to the following information: name, social security
number, home address, date of birth, citizenship, telephone number, email address, security
clearance (including level and date of clearance), hire date, arrival date, employment category,
language proficiency, unit assignment, identity of site manager, employment status, sex,
vocational and educational history, travel history, history of residences, employee number, and
names and addresses of family members.

IT IS FURTHER ORDERED that any papers to be served upon the Court by either party
which include or refer to the contents of particularly sensitive materials shall be filed under seal;

ITIS FURTHER ORDERED that any papers to be served upon the Court in response to

papers served in conformity with the preceding paragraph also be filed under seal;
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ACCA___ EXAM. DIV.
FINAL -
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- VOL I of II

ORIGINAL COPY

VERBATIM!
RECORD OF TRIAL?

(and accompanying papers)

‘OF
CRUZ, Armin J. Specialist
(NAME: Last, First Viddle Initial) (Social Security Number) (Rank)
HHS, '502d MI Bn :
Arm Victory Base, Iraq

504th MI Bde » Us

(unit/Command Name) (Branch of Service) (Station or Ship)

BY _
SPECIAL (BCD) COURT-MARTIAL

CONVENED BY COMMANDING GENERAL
(Title of Convening Authority)

Headquarters, III Corps
(Unit/Command of Convening Authority)

TRIED AT

Baghdad, Iraq ON 11 ‘September 2004
(Place or Places of Trial) (Date or Dates of Trial)

e - ARMY 20041130 —referred Clerk of Court 01-13-05
COMPANION CASES: llnssmy - ARMY 20041129 - CMCR .

SREENY - ARMY 20040551 — P.4
GARMMEMNNNEY - ARMY 20050180 - CMCR

. g - ARMY 20050054 - CMCR
SnNEEEy - NO Case Record
Ohavimmtaniagges - No Case Record

A - ARMY 20050179 — CMCR S =
| S B o
=) - m.
Allied papers throWfgh trans&ztipt
s F ==
e <
s U 8g
P — <
m oe X
< o ™

(e
Lo}
&
o]
N
(% ¥

! Insert "verbatim" or summarized" as appropriate. (This form will be used by the Army and Navy for verbatim records of trial only.)

? See inside back cover for instructions as to preparation and arrangement.
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CHRONOLOGY SHEET:+

U.S. v. Specialist Armin J. Cruz

(Rank and Name of Accused)

In the case of

Date of alleged commission of earliest offense tried: 25 Oct 2003.
: (Enter Date)

Date record forWarded to The Judge Advocate General;

(Enter Date)
— COL, JA, Staff Judge Advocate

: (Signature and Rank of St ge Advocate or Legal Officer)
1 Inacase forwarded to the Judge Advocate Action Date Cumhlative
General, the staff judge advocate or legal ~ :
officer is responsible: for completion of the 2004-2005 Elapsed
Chronology Sheet. Trial counsel should Days
report any authorized deductions and | 4, Accused placed under restraint by military - momen
reasons for any unusual delays of the case. authority
2 Or officer conducting review under Article | 2. Charges preferred (date of affidavit) 4 Sep 04 e
64(a) (MCM, 1984, RCM 1112) - - —— 5

j 3. Article 32 investigation (date of report) e i
3 In computing days between two dates, ; N . . ;
disregard first day and count last day. The | 4- Charges received by convening authority 5 Sep 04 1
actual number of days$ in each month will be i ;
counted. - 5. Charges referred for trial 5 Sep 04 f1

. 6. Sentence or acquittal 11 Sep 04 7
4 ltem 1 is not applicable when accused is :
not restrained, (See MVM, 1984, RCM 304) Less days:
or when hefshe is in confinement under a . . .
sentence or court-martial at time charges are Accused sick, in hospital or AWOL 0
preferred. ltem 2 will be the zero date if item Delay at requést of defense 0
1is not applicable. 1 .

s' e Total authorizéd deduction 0 -_
5 May not be applicable to trial by special : - -
court-martial : . 7. Net elapsed days to sentence or acquittal 7

. .) . b, . . B
6 Only this item may be deducted , |8 Record received by convening authority 15 Oct 04 41

ion? ~ ¢ (-

7 If no further action is required, items 1 Action i 18 Jan 05 116(-20)
through 8 will be completed and chronolegy | 9. Record received hy officer conducting review :
signed by such convening authority or his/uer_ .under Article '64(a')
representative. - ————

; = |~ Action
8 When further action is required under
Article 64 or service directives.

REMARKS

11 September 2004. Total of 224 days.

 Post trial defense delay from 21 November 2004 to 11 December 2004. Total of 20 days.
* Investigation of the most serious charge was initiated on 31 Jan 2004. The accused was arraigned on
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UNITED STATES ARMY JUDICIARY
901 NORTH STUART STREET
ARLINGTON, VIRGINIA 22203-1837

UNITED STATES
ARMY 20040973
V. '
REFERRAL AND DESIGNATION
SPC ARMIN J. CRUZ OF COUNSEL

1. The record of trial in this case having been received for
review pursuant to Article 66(b), Uniform Code of Military
Justice, the record is, by authority of The Judge Advocate
General, hereby referred to the United States Army Court of
Criminal Appeals for appellate review. Pursuant to assignment
procedures approved by the Chief Judge, the record is assigned
to the Panel indicated below.

2. Pursuant to Article 70(c) (1), Uniform Code of Military
Justice, the Chief, Defense Appellate Division, and such
additional or other appellate counsel as he may assign, shall
represent the accused in these proceedings and in any further
or related proceedings in the United States Court of Appeals
for the Armed Forces. The Chief, Government Appellate
Division, and such additional appellate counsel as he may
assign, shall represent the United States.

Date: 16 February 2005
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FOR THE CLERK OF COURT:
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UNITED STATES OF AMERICA

POST TRIAL AND APPELLATE
RIGHTS =
(BCD and Special Courts-Martial) -

v.

CRUZ, Armin J.

SPC, U.S. Army, .

SVC Co., 502" MI BN, 504" MI BDE
APO AE 09342

11 September 2004

'\/\/\./vvv\./v

I, SPC ARMIN J. CRUZ, the accused in the above entitled case certify that my trial defense
counsel has advised me of the following post-trial and appellate rights in the event that I am
- convicted of a violation of the Uniform Code of Military Justice:

1. In exercising rﬁy post—trial rights, or in making any decision to waive them, I am entitl¢d to
the advice and assistance of military counsel provided free of charge or civilian counsel provided
at no expense to the government.

2. After the record of trial is prepared, the convening authority will act on my case. The
convening authority can approve the sentence adjudged (as limited by any pretrial agreement), or
he can approve a lesser sentence, or disapprove the sentence entirely. The convening authority
cannot increase the sentence. He can also disapprove some or all of the findings of guilty. The

convening authority is not required to review the case for legal errors, but may take action to
correct legal errors. ‘

3. Thave the right to submit any matters [ wish the convening authority to consider in deciding
what action to take in my case. Before the convening authority takes action, the staff judge _
advocate will submit a recommendation to him, if applicable. This recommendation is required -
whien there is an adjudged bad-conduct discharge. This recommendation, if made, will be sent to -
me and/or my defense counsel before the convening authority takes action. If I have matters that

I wish the convening authority to consider, or matters in response to the staff judge advocate's
recommendation, such matters must be submitted within 10 days after I or my counsel receive a
copy of the record of trial or I and/or my counsel receive the recommendation of the staff judge
advdcate, whichever occurs later. Upon my request, the convening authority may extend this
period, for good cause, for not more than an additional 20 days. :

4. If the convening authority approves a bad-conduct discharge, my case will be reviewed by the
U.S. Ammy Court of Criminal Appeals (ACCA). I am entitled to be repreSeg?d by counsel
before such court. If1 so request, military counsel w’i*kl_ be appointed to féglgsent r;i‘e"'_at"hq?ost to
me. If1so choose, I may also be represented by civilian counsel at no expense to the Unitet
States. I understand that paragraph six governs my a%)pellate rights if there is not an ‘adjudged or

approved bad-conduct discharge. *
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5. After the ACCA completes its review, [ may request that my case be reviewed by the United
States Court of Appeals for the Armed Forces (CAAF). If may case is reviewed by that Court, I
may request review by the Supreme Court of the United States. I have the same rights to counsel
before those courts as I have before the ACCA.

- 6. If no punitive discharge is adjudged or approved by the convening authority, my case will be

. examined by a military lawyer, normally at the local installation, for legal error. I have the right
to submit al'legations,of legal error either to the convening authority under paragraph 3 above or
directly to the military lawyer reviewing my court-martial, or both. My case will be sent to the
general court-martial convening authority for final action on any recommendation by the lawyer
for corrective action. If the military lawyer recommends corrective action and my case is sent to
the general court-martial convening authority for action, I will be sent a copy of the convening
authority’s action and the recommendation of the military lawyer after action is taken by the
general court-martial convening authority.

7. I also understand that within two (2) years after the sentence is approved, I may request The
Judge Advocate General (TJAG) to take corrective action on the basis of newly discovered
evidence, fraud on the court, lack of jurisdiction over me or of the offense, error prejudicial to
my substantial rights, or the appropriateness of my sentence. '

8. I'may waive or withdraw review by the appellate courts at any time before completion of the
review. | understand that if | waive or withdraw review:

- (a) My decision is final and I cannot change my mind.

(b) My case will then be reviewed by a military lawyer for legal error (see paragraph six
~ above). It may also be sent to the general court-martial convening authority for final action.

(c) Within'2 years after the sentence is approved, I may request The J udge Advocate
General (TJAG) to take corrective action on the basis of newly discovered evidence, fraud on the
court-martial, lack of jurisdiction over me or the offense, error prejudicial to my substantial
rights, or the appropriateness of the sentence.

9. I have read and had my post-trial rights explained to me by counsel and I acknowledge these
rights and make the elections set forth below. (Please initial where appropriate.)

e a 1 understand my post-trial and appellate review rights.
{k _ b Iwouldlike a copy of the record of trial sérved on —
{ )g ¢. My defense counsel, (| NI, il submit R.C.M. 1105 matters in my

case.
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20040973



I

=

d. Ifapplicable, I want to be represented before the U.S. Army Court of Criminal
Appeals by Appellate Defense Counsel appointed by The Judge Advocate General of the Army.
T understand that I may contact my Appellate Defense Counsel by writing to Defense Appellate
Division, U.S. Army Legal Serv1ces Agency (JALS-DA), 901 North Stuart Street, Arhngton
Virginia 22203.

QZ __e. Ihave been informed that I have the tight to retain c1v1han counsel at my own
expense whose name and address are provided herein: _ »

If ] later retain civilian counsel, I must provide the name and address to: Clerk of the Court, U.S.
Army Judiciary (JALS-CC), Nassif Building, 901 North Stuart Street, Suite 1200, Arlington,
. Virginia 22203. - : ' ’ )

10. Pending action on my case, I can be contacted or a méssage may be left for me at the
following address:

NAME: I,me,‘ﬂ V. Ceuz

STREET:

=

CITY/STATE/ZIP CODE:

AREA CODE/ TELEPHONE NUMBE;"

DATED: ) Sep o ﬂ/
I ARMINFTRUZ-
SPC, U.S. Y

Accused,

I certify that I have advised the above named accused regarding the post trial and appellate rights
as set forth above, that he has received a copy of thls document, and that he has made elections
concerning appellate counsel.

DATED: //ge'/? OL’

Defense Counsel

002783
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COURT-MARTIAL DATA SHEET

1. OJAG NUMBER

2. NAME (Last, Firs:;t, Middle Initial) 3. SOCIAL SECURITY 4. RANK 5. UNIT/COMMAND NAME : _
CRUZ, Armin :J. o SPe HHSC, 502d MI Bn, 504th MI Bde
INSTRUCTIONS

When an 1tem 1s not applicable to the record of trial being reviewed, mark the proper block w1th a
diagonal line similar to the ones which appear in the SPCMCA blocks for items 6a and b.

KEY TO USE

TC - Trial Counsél. This column will be
completed in all cases in which a finding
of guilty is returned.

SPCMCA - Special Court-Martial
Convening Authority who is not
empowered to convene a general court-
martial. This column will be completed
in each special court-martial case by the
SPCMCA or his/her designated
representative.

GCM._ or JA - General Court-Martial
Convening Authority or Judge
Advocate. This column will be
completed in any case in which the
record is forwarded by the commander
exercising general court-martial
jurisdiction to The Judge Advocate
General of the branch of service
concerned. Ifthe record is reviewed
under Article 64(a), UCM], this
column will be completed by the judge
advocate accomplishing the review

OJAG - Appropriate appellate agency m the Office :

.of The Judge Advocate General of the branch of.
service concerned. This column will be:disregarded j

if a record of trial was reviewed under Article 64,
UCMJ, and in cases where there are no approved

findings of guilty.

References - All references are to the U}liform Code |
of Military Justice (UCMY) and the Manual for Courts

Martial, United States (MCM), 1984,

SECTION A - PRETRIAL AND TRIAL PROCEDURE

TC SPCMCA | GCM or

JA

" OJAG

YES| NO | YES| NO | YES| NO

6. a. If a general court-martial: Was the accused represented in the Article 32
investigation by civilian or military counsel of his/her own selection or by
counsel qualified within the meaning of Article 27(b), UCMI?

/ / / /

YES | NO ©

b. Ifnot: Did the accused waive his/her right to such representation?

~
~
~
~

7. Does the record show place, date, and hour of each Article 39(a) session,
the assembly and :each opening and closing thereafter?

8. a. Are all convening and amending orders of courts to which charges were

referred entered in the record?

b. Are court members named in the convening orders, detailed military
judge (if any), counsel and the accused accounted for as present or absent?

c. Was less than a quorum present at any meeting requiring the presence

of court members (RCM 805))?

d. Does the record show that after each session, adjournment, recess, or
closing during the trial, the parties to the trial were accounted for when the

court reopened (A13-5)?

e. If the military judge or any member present at assembly was thereafter
absent, was such absence the result of challenge, physical disability or based
on good cause as shown in the record of trial (RCM 505(c)(2)(A))?

~
~
~
~

9. Were the reporter and interpreter, if any, sworn or previously sworn?

10. a. Was the military judge properly certified (RCM 502(c))?

b. Was the m':ilitaryjudge properly detailed (RCM 503(b))?

c. Was the military judge present during all open sessions of the court?

e Es iRl e
IR R e

11. a. Was the accused advised that:

(1) He/she had the right to be represented free of charge by a military
lawyer of his/her own selection, if reasonably available, in which case detailed

counsel might be excused (RCM 506(a))?

>
>

DD FORM 494, OCT 84, Page 1
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COURT-MARTIAL DATA SHEET

SECTION A = PRETRIAL AND TRIAL PROCEDURE
(CONTINUED)

- TC

SPCMCA

GCM or OJAG

JA

YES| NO

YES| NO

YES| NO| YES NO:

) He/she had the right to be represented at the trial by a civilian lawyer
provided at no expense to the government, in which case detailed counsel
would serve as associate counsel or be excused with the accused's consent?

X

(3) If he/she did not exercise any of the rights listed above, he/she would be
defended by detailed counsel certified under Article 27(b), UCMJ (RCM 502(d)(1))?

>

b. (1) Was the accused represented by a civilian lawyer?

>

(2) Did the accused request a specific military counsel?

(3) (a) If s0, was such request complied with?

~ ~

(b) If not, were reasons given why requested counsel was not
reasonably available?

12. a. Was the detailed defense counsel properly certified (RCM 502(d))?

b. Was at least one qualified counsel for each party present during all
open sessions of the court (RCM 502(d) and RCM 805(c))?

bt ke

>

13. a. Ifthe special court-martial adjudged a BCD:

(1) Was a military judge detailed to the court (RCM 503(b))?

(2) If not, did the convening authority submit a statement indicating
why a military judge could not be detailed and why trial had to be held at that time
and place (Articlé 19, UCMI)?

1<

1

(3) Was a verbatim transcript made (Article 19, UCMJ)?

14. Did any person who acted as the accuser, investigating officer, military
judge, court member, or a member of the defense in the same case, or as
counsel for the accused at a pretrial investigation or other proceedings
involving the sanie general matter, subsequently act as a member of the
prosecution (RCM 502(d)(4))?

15. If any member of the defense had acted as a member of the prosecution in
the same case, was he/she excused (RCM 502(d)(4))?

16. a. If any member of the defense had acted as the accuser, investigating
officer, military judge, or member of the court, were his/her services expressly
requested by the accused (RCM 502(d)(4))?

b. If not, was he/she excused?

17. a. If accused: was an enlisted person, did he/she make a request that
enlisted persons be included in membership of the court?

b. If so, were at least one-third of the members who tried the case enlisted
persons, or did the convening authority direct the trial without enlisted
persons and provide a detailed written explanation which is appended to the
record (RCM 503(a)(2))?

¢. Did any enlisted member of the court belong to the same unit as the accused?

~

18. If a military judge was detailed to the court, was the accused informed of
his/her right to request trial by military judge alone?

19. Were the members of the court, military judge (if any) and the personnel
of the prosecution and defense sworn or previously sworn?

20. a. Was any person sitting as a member of the court, or military judge (if
any), the accuser, a witness for the prosecution, the investigating officer, staff
judge advocate, counsel, or convening authority, or upon rehearing or new
trial was he/she a member of the former trial (RCM 902(b) and RCM 912(f))?

b. Ifso, did ﬁhe accused waive such disqualification (RCM 912(f)(4) and
RCM 902(¢))?

DD FORM 494, OCT 84, Page 2
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COURT-MARTIAL DATA SHEET

TC SPCMCA | GCM or OJAG |
SECTION A - PRETRIAL AND TRIAL PROCEDURE JA

(CONTINUED) YES| NO | YES| NO| YES| NO| YES| NO

21. a. Was each accused extended the right to challenge military judge (if X X
any), and any member of the court for cause and to exercise one peremptory
challenge?

b. Was action by court upon challenges proper (RCM 902 and RCM 912)? / /

¢. Does the record show that a member excused as a result of a challenge
withdrew from the court?
22. a. Was the accused properly arraigned (RCM 904)?

b. Do the following appear in the record: The charges and specifications,

the name, rank and unit/command name of the person signing the charges,
the affidavit, and the order of reference for the trial?

¢. Except in time of war, was the accused brought to trial (which includes X X
an Article 39(a), UCMJ session) by general court-martial within five days (by
special court-martial within three days) subsequent to service of charges upon
him/her (RCM 602)?

d. If so, did the accused object to trial? / / /

23. a. Were any charges or specifications affected by the statute of limitations X X
(RCM 907(b))?

b. If s0, was accused advised of his/her right to assert the statute and was
his/her response recorded (RCM 907(b))?

24, Did the court take proper action with respect to motions raising defenses and
objections (RCM 905-907)?

25. a. Were pleas of accused regularly entered (RCM 910(a))?

b. Were pleas of guilty properly explained, and accused’s responses recorded
(RCM 910(c))?

26. Does the record show that all witnesses were sworn?

~
~

~

~
~
~

>[4
<[P

~

~

~
~
~

>

B ) I

I e B o] I

27. Did the military judge or president advise the court concerning the
elements of each offense, each lesser included offense reasonably raised by
the evidence, and the presumption of innocence, reasonable doubt, and
burden of proof, pursuant to Article 51(c), UCMJ (RCM 920(¢))?
28. a. Iftrial was by military judge alone, did the military judge announce the X X
findings (RCM 922)?

b. If the trial was with members, did the president announce the findings / / / /
(RCM 922)?

c. If special findings were requested, were they made a part of the record?
29. Were the findings in proper form (A10)?
30. a. Was the evidence, if any, of previous convictions admissible and
properly introduced in evidence (RCM 1001(b)(3))?

b. Was the information from personnel records of the accused propetly
admitted (RCM 1001(b)(2))?

¢. Was the defense permitted to introduce evidence in extenuation and
mitigation after the court announced findings of guilty (RCM 1001(c))?
31. a. In a trial with members, did the president announce the sentence
(RCM 1007)?

b. If trial was by military judge alone, did the military judge announce the X X
sentence (RCM 1007)?

><\

S~
~
\x\

>

xioox

~

~
~
~
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COURT-MARTIAL DATA SHEET

TC SPCMCA | GCM or OJAG
SECTION A - PRETRIAL AND TRIAL PROCEDURE JA
(CONTINUED) YES| NO| YES| NO | YES| NO| YES| NO

32. Was the sentence in proper form (A11)? X X
33. Is the record properly authenticated (RCM 1104)? X X
34, a. Did all members who participated in proceedings in revision vote on / / ' / /
original findings and sentence (RCM 1102(e)(1))?

b. At proceedings in revision, were a military judge (if one was present at / / / /
the trial), the accused, and counsel for the prosecution and defense present
(RCM 1102(e)(1))?
35. Was each accused furnished a copy of the record or substitute service X X
made on defense counsel (RCM 1104(b))? :
36. Was clemency recommended by the court or military judge? / / / /

GCM or
SECTION B - PROCEDURE AFTER TRIAL TC SPCMCA JA OJAG
YES| NO| YES| NO | YES| NO| YES| NO

37. Was the court convened by proper authority (RCM 504(b))? X X
38. Did the court have jurisdiction of person and offense (RCM 202 & 203)? X X
39. Does each specification state an offense under the code (RCM 907(b))? X X
40. Did the accused have the requisite mental capacity at the time of trial and X X
the requisite mental responsibility at the time of the commission of each
offense (RCM 909 and RCM 916(k))?
41. Is the evidence sufficient to support the findings? X X
42. Is the sentence within legal limits (RCM 1112(d)? X X
43. Is the action of the convening authority properly entered in the record X X
and signed (RCM 1107(f))?
44. If appropriate, is a proper place of confinement designated (RCM / / / /
1107(5(4)(c))?
45. a. Was the staff judge advocate's post-trial recommendation served on X X
the defense counsel for comment (RCM 1106(f)?

b. If the addendum to the recommendation contained new matters, was / / / /
it served on the defense counsel for comment (RCM 1105(£)(7))?

¢. Did the accused submit matters for the convening authority's X X
consideration in a timely manner (RCM 1105)?

d. If yes, was the convening authority's action subsequent to the X X
submission of the matters?

e. Ifno, did the accused waive in writing the right to submit matters and / / / /
was the action taken subsequent to the written waiver or did the time periods
provided in RCM 1105(c) expire before the convening authority's action?
46. a. Does the record indicate that the accused was advised of his/her X X
appellate rights (RCM 1010)? :

b. Do the allied papers contain a statement indicating the desires of the X X
accused with respect to appellate representation in the event his/her case is
referred to a court of military review?

c. Did the accused waive or withdraw appellate review and is the waiver X X
or withdrawal in proper form and attached to the record of trial (RCM 1110,
Al9 & 20)?

DD FORM 494, OCT 84, Page 4 :
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COURT-MARTIAL DATA SHEET

SECTION .C - COURT-MARTIAL ORDERS (CMO)

TC

SPCMCA

GCM or

JA

OJAG

YES

NO

YES

NO

YES

NO

YES

47. Does the initial CMO bear the same date as the action of the convening
authority who published it?

X

NO

48. Are all the orders convening the court which tried the case correctly cited
in the CMO?

~

~

49. Are the accused's name, rank, SSN, unit/command name and branch of
service correctly shown in the CMO?

50. Are all the charges and specifications (including amendments) upon which the
accused was arraigned correctly shown in the CMO (RCM 1114)?

S1. Are the pleas, findings, and sentence correctly shown in the CMO
(RCM 1114)?

52. Does the CMO show the date the sentence was adjudged?

53. Is the action of the convening authority correctly shown in the CMO?

54. Is the CMO properly authenticated (RCM 1114)?

ol ] Bt B = -

bt El I B -] -

55. REMARKS:’

DD FORM 494, OCT 84, Page 5
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COURT-MARTIAL DATA SHEET

55. REMARKS (Continued):

56. TRIAL COUNSEL
a. TYPED NAME (Last, First, Middle Initial) | b. RANK

o, SIGNATURE d. DATE SIGNED

Y C ) 2l dam 05

) _
57. CONVENING AUTHORITY OR HIS/HER REPRESENTATIVE
a. TYPED NAME (Last, First, Middle Initial) b. RANK c. SIGNATURE d. DATE SIGNED

58. STAFF JUDGE ADVOCATE OF GENERAL COURT-MARTIAL CONVENING AUTHORITY OR REVIEWING JUDGE ADVOCATE

a. TYPED NAME (Last, First, Middle Initial) | b. RANK ¢. SIGNATURE 7 d. DATE SIGNED
['59. ACTION IN THE OFFICE OF THE JUDGE ADVOCATE GENERAL
a. ACTION: i

b. INDIVIDUAL COMPLETING DATA SHEET

(1) TYPED NAME (Last, First Middle Initial | (2) RANK (3) SIGNATURE (4) DATE SIGNED
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DEPARTMENT OF THE ARMY
Headquarters, Il Corps
Victory Base, Iraq
APO AE 09342-1400

SPECIAL COURT-MARTIAL ORDER 18 January 2005
. NUMBER 2
Specialist Armin J. Cruz, - Headquarters and Headquarters Service

Company, 502d Military Intelligence Battalion, 504th Military Intelligence Brigade, Ili
Corps, Baghdad, Iraq, was arraigned at Victory Base on the following offenses at a
special court-martial convened by the Commander, [l Corps.

- Charge I: Article 81. Plea: Guilty. Finding: Guilty.

Specification: At or near Baghdad Central Confinement Facility, Abu Ghraib, Iraq, on or
about 25 October 2003, conspire with Corporal (Uil Staff Sergeant

Specialist il Specialist @M, and others, to commit an offence under the Uniform
Code of Military Justice, to wit: maltreatment of subordinates, and in order to effect the
object of the conspiracy the said Corporal.forces detainees to conduct vagous
physical exercises while the detainees were naked and the said Specialist oured

water on the detainees. Plea: Guilty. Finding: Guilty.
Charge II: Article 93. Plea: Guilty. Finding: Guilty.

Specification: At or near Baghdad Central Confinement Facility, Abu Ghraib, Irag, on or
about 25 October 2003, did maltreat several detainees, persons subject to his orders,
by forcing naked detainees to crawl on the floor in such a manner as to cause the
detainees’ genitals to touch the floor and by handcuffing the said detainees to one
another. Plea: Guilty. Finding: Guilty.

SENTENCE
Sentence was adjudged on 11 September 2004. To be reduced to the grade of
Private (E-1); to be confined for 8 months and to be discharged with a bad-conduct
discharge.

ACTION

The sentence is approved and, except for the part of the sentence extending to bad-
conduct discharge, will be executed.

002730



: SPC Cruz (1)

SPCMO No. 2, DA, Headquarters, Il Corps, Victory Base, Irag, APO AE 09342-1400
dated 18 January 2005 (continued)

BY COMMAND OF LIEUTENANT GENERAL METZ:

DISTRIBUTION:

MAJ, JA
MJ, (1) Chief, Military Justice
TC, (1)

ATC, R (1)

CDC, . (1)
ADC, (1)

Cdr, HHSC, 502d MI Bn (1)

Cdr, 502d MI BN (1)

Cdr, 504th Ml BDE (1)

Cdr, Il Corps, ATTN: SJA (2)

Cdr, Ill Corps (1)

Cdr, Det D, 15th Fin Bn, ATTN: FAO (1)

Cdr, 15th PSB, ATTN: Records Section (1)

Cdr, USAEREC, ATTN: PCRE-FS, Indianapolis, IN 46249 (1)

Clerk of Court, ATTN: 901 N. Stuart St., Suite 1200, Arlington, VA 22203-1837 (10)
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DEPARTMENT OF THE ARMY
Headquarters, lll Corps
Victory Base, Iraq
APO AE 09342-1400

AFZF-CG - JAN 182005

MEMORANDUM THRU

Commander 504th Military Intelligence Brigade, Iil Corps, Victory Base, Iraq, APO AE
09342

Commander, 502d Military Intelligence Battalion, 504th Military Intelligence Brigade, lll
Corps, Victory Base, Iraq, APO AE 09342

Commander, Headquarters and Headquarters Service Company, 502d Military
Intelligence Battalion, 504th Military Intelligence Brigade, Ilf Corps, Victory Base,
Irag, APO AE 09342

FOR Specialist Armin J. Cruz, -+, Headquarters and Headquarters Service .
Company, 502d Military Intelligence Battalion, 504th Military Intelligence Brigade, Il
Corps, Victory Base, Iraq, APO AE 09342

SUBJECT: Administrative Separation Under the Provisions of AR 635-200, Chapter 10:

Action. Your request for discharge in lieu of court-martial under the provisions of AR

635-200, Chapter 10, is disapproved.

THOMAS F. METZ
Lieutenant General, USA
Commanding

002792
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December 1, 2004

Commander

II Corps -

Victory Base, Iraq
APO AE 09342-1400

SUBJECT: Request for Discharge in Lieu of Approving Court-Martial Sentence— SPC Armin J.
Cruz, Headquarters and Headquarters Service Company, 502" Military
Intelligence Battalion, 5 04™ Military Intelligence Brigade, IIT Corps, Victory Base, Iraq

1. T, SPC Armin J. Cruz, hereby voluntarily request discharge in lieu of trial by court-martial
under AR 635-200, chapter 10. I understand that I may request discharge in lieu of trial by
court-martial because of the charges which were preferred against me under the Uniform Code of
Military Justice, one of which or a combination of which authorizes the imposition of a bad
conduct or dishonorable discharge:

2. I am making this request of my own free will and have not been subjected to any coercion
whatsoever by any person. Ihave been advised of the implications that are attached to it. By
submitting this request for discharge, I acknowledge that I understand the elements of the
offenses charged, which also authorize the imposition of a bad conduct or dishonorable
discharge. Moreover, I hereby state that under no circumstances do I desire further
rehabilitation, for I have no desire to perform further military service.

3. Prior to completing this form, I have been afforded the opportunity to consult with appointed

- counsel for consultation. I have consulted with counsel for consultation who has fully advised
me of the nature of my rights under the Uniform Code of Military Justice, the elements of the
offenses with which I am charged, any relevant lesser included offenses thereto, and the facts
which must be established by competent evidence beyond a reasonable doubt to sustain a finding
of guilty; the possible defenses which appear to be available at this time; and the maximum
permissible punishment in my case. Although he has furnished me legal advice, this decision is
my own.

4. Tunderstand that, if my request for discharge is accepted, I may be discharged under
conditions other than honorable. I have been advised and understand the possible effects of an
Under Other Than Honorable Discharge (including but not limited to reduction to the lowest

002783
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enlisted grade (Private E-1) by operation of law) and that, as a result of the issuance of such a
discharge, I will be deprived of many or all Army benefits, that I may be ineligible for many or
all benefits administered by the Veterans Administration, and that I may be deprived of my rights
and benefits as a veteran under both Federal and State law, as indicated on a copy of DA Poster
635-1, which was provided me). I also understand that I may expect to encounter substantial
prejudice in civilian life because of an Under Other Than Honorable Discharge. ' further
understand that there is no automatic upgrading nor review by any Government agency of a less-
than honorable discharge and that I must apply to the Army Discharge Review Board or the
Army Board of Corrections of Military Records if I wish review of my discharge. I realize that
the act of consideration by either board does not imply that my discharge will be upgraded. - .-

5. I'understand that, once my request for discharge is submitted, it may be withdrawn only with
consent of the commander exercising general court-martial authority, or without that
commander's consent, in the event trial results in an acquittal or the sentence does not include a
punitive discharge even though one could have been adjudged by the court. Should my trial
result in either an acquittal or should my sentence not include a punitive discharge even though
one could have been adjudged by the court, I hereby withdraw this request. Further, I understand
that if T depart absent without leave, this request may be processed and I may be dlscharged even
though I am absent.

6. I'have been advised that I may submit statements I desire in my own behalf, which will
accompany my request for discharge. A statement in my own behalf is submitted with this
request.

7. I'hereby acknowledge receipt of a copy of this request for discharge, with enclosure.

Qm’&\
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Having been advised by me of:

a. The basis for his contemplated trial by court-martial and the maximum permissible
punishment authorized under the Uniform Code of Military Justice;

b. The possible effects of an Under Other Than Honorable Discharge if this request is
approved (including but not limited to reduction to the lowest enlisted grade (Private E-1) by
operation of law and the loss of benefits administered by both the Army and other Federal
agencies as indicated on a copy of DA Poster 635-1, which was provided to the soldier); and

c. The procedures and rights available to him;

SPC Armin J. Cruz, personally made the choices indicated in the foregoing request for discharge
in lieu of trial by court-martial.

Civilian Defense Counsel
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MEMORANDUM FOR Commander, Ill Corps, Victory Base, Iraq, APO AE 09342-14002

SUBJECT: Addendum to Post-Trial Recommendation in the Court-Martial of the
United States v. Specialist Armin J. Cruz Headquarters and
Headquarters Service Company, 502d Mllltary Intelligence Battalion, 504th Military
Intelligence Brigade, Ill Corps, Victory Base, Iraq - ACTION MEMORANDUM

1. Purpose. To forward a petition for clemency submitted by Specialist Armin J. Cruz, °
under the provisions of Rules for Courts-Martial (RCM) 1105 and 1108, through his :
defense counsel. The matters submitted by Specialist Cruz, through his defense
counsel, are enclosed. Pursuantto RCM 1107, you must consider the defense
submission prior to taking action.

2. Discussion. On 11 November 2004, | signed the post-trial recommendation in this
case and directed that the document be served on Specialist Cruz's defense counsel for
comment. The defense counsel asserts no legal errors.

3. Clemency Request. Specialist Cruz and his defense counsel have requested that
you disapprove his bad-conduct discharge and approve the request for a Chapter 10.

4. Recommendation. In accordance with RCM 1106, | have carefully considered the
enclosed matters. In my opinion, clemency is not warranted. | adhere to the previous
recommendation that you approve the sentence as adjudged. An action to accomplish
this is enclosed.

Encl
Defense Counse! Submission COL, JA
with Enclosures Staff Judge Advocate

002796
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MEMORANDUM FOR Commander, 1il Corps, Victory Base, Iraq, APO AE 09342-1400

SUBJECT: Post-Trial Recommendation in the Court-Martial of the United States v.
Specialist Armin J. Cruz, _ . Headquarters and Headquarters Service
Company, 502nd Military Intelllgence Battallon 504th Military Intelligence Brigade, il
Corps, Victory Base, Irag — ACTION MEMORANDUM

1. Purpose. To obtain action in the special court-martial of the United States v.
Specialist Armin J. Cruz.

2. Recommendation. Approve the sentence as adjudged and, except for the part of the
sentence extending to bad-conduct discharge, order the sentence executed.

3. Discussion. Pursuant to RCM 1104(e) and 1106, the record of trial in the United
States v. Specialist Armin J. Cruz has been referred to me for my recommendation prior
to your action. Forwarded herewith is a copy of the court-martial record of trial.

a. Trial: On 11 September 2004, the accused was tried by a special court-matrtial.

b. Summary of the Charges, Specifications, Pleas, and Findings:

ART
CHARGE UCMJ SPEC GIST OF OFFENSE PLEA FINDING
| 81 The Did, at or near Baghdad Central G G

Confinement Facility, Abu Ghraib,
Iraq, on or about 25 October
2003, conspire with CPL il
SSG SR sPC Sl sFC g
and others, to commit an offense
under the Uniform Code of Military
Justice, to wit: maltreatment of
subordinates, and in order to effect
the object of the conspiracy the
said CPL‘forced detainees to
conduct various physical exercises
while the detainees were naked
and the said SPC @@ poured water
on the detainees.
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SUBJECT: Post-Trial Recommendation in the Court-Matrtial of the United States v.
Specialist Armin J. Cruz, - Headquarters and Headquarters Service
Company, 502nd Military Intelligence Battalion, 504th Military Intelligence Brigade, lli
Corps, Victory Base, Iraq -- ACTION MEMORANDUM

ART
CHARGE UCMJ SPEC GIST OF OFFENSE PLEA FINDING
i 93 The At or near Baghdad Central G G

Confinement Facility, Abu Ghraib,
Irag, on or about 25 October
2003, did maltreat several
detainees, persons subject to his
orders, by forcing naked detainees
to crawl! on the floor in such a
manner that as to cause the
detainees’ genitals to touch the
floor and by handcuffing the said
detainees to one another.

c. Sentence Adjudged: To be reduced to the grade of Private (E-1), to be
confined for eight months, and to be discharged with a bad-conduct discharge.

d. Pretrial Confinement. None.

e. Pretrial Agreement: The convening authority agrees to refer case to special
court-martial empowered to adjudge a bad-conduct discharge.

f. Personal Data of the Accused:

(1) Date and Term of Current Service: .

(2) Date of Birth:

(3) Awards and Decorations: |

(4) Nonjudicial Punishment or Previous Convictions:
(5) Dependents:

(6) GT Score:

(7) MOS:

002798
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AFZF-JA-MJ ,

SUBJECT: Post-Trial Recommendation in the Court-Martial of the United States v.
Specialist Armin J. Cruz, -7, Headquarters and Headquarters Service
Company, 502nd Military Intelligence Battalion, 504th Military Intelligence Brigade, Iil
Corps, Victory Base, Iraq -- ACTION MEMORANDUM

(8) BASD:
(9) PEBD:

(10) Additional information concerning the character of the accused’s service is
located in the Record of Trial. ‘

g. Discretion of the Convening Authority: As the convening authority, you may
approve, disapprove, set aside, or modify the findings of the court-martial. You may
also approve, disapprove, commute, or suspend the sentence in whole or in part, in
accordance with the pretrial agreement. Such action may be taken in the interests of
justice, discipline, mission requirements, clemency, or any other appropriate reason.
The action to be taken is matter of command prerogative and lies within your sole
discretion.

h. Service on the Accused and Counsel: This memorandum will be served on
the defense counsel for comment before action.

4. Point of contact for this action is the undersigned at DSN 318 822-2500.

COL, JA
Staff Judge Advocate

002799
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UNITED STATES )
) SERVICE OF POST TRIAL
V. ) ,
) RECOMMENDATION AND A
Specialist CRUZ, Armin J., )
. Headquarters and ) POST TRIAL RECORD ON
Headquarters Service Company, 502d )
Military Intelligence Battalion, 504th ) DEFENSE COUNSEL
Military Intelligence Brigade, Il Corps, )
Victory Base, Iraq, APO AE 09342-1400 )

in accordance with R.C.M. 1105 and 1106, Manual for Court-Martial, 2002, a copy of.
the Post-Trial Recommendation and a copy of the Record of Trial in the case of

U.S. v. CRUZ attached for your examination. If you have any rebuttal, comments,
corrections or other matters you wish to be considered by the Convening Authority
before he takes action, submit them in writing to the Staff Judge Advocate, Ili Corps,
Victory Base, Iraq, within 10 days of service.

NCOIC, Criminal Law Division

CERTIEICATE OF SERVICE

| acknowledge receipt of a copy of the Post Trial Recommendation and a copy of the
Record of Trial in the case of U.S. v. CRUZ. | understand that | have an opportunity to
rebut, correct, or challenge any matter | deem erroneous, inadequate or misleading, or
to comment on any other matter, and that my comments will be appended to the Post
Trial Recommendation. If | have matters that | wish the Convening Authority to
consider, or matters in response to the Staff Judge Advocate’s recommendation, such
.matters must be submitted within 10 days after the accused or | receive a copy of the
Record of Trial or the accused and/or | receive the recommendation of the Staff Judge
Advocate, whichever occurs later. Upon my request, the Convening Authority may
extend this period, for good cause, for not more than an additional 20 days. If | am
-unable to complete this within 10 days, | will provide, within that time, a request for
delay in submitting the Record of Trial to the Convening Authority for action. | also
acknowledge that failure to provide any reply or request for delay within 10 days will
normally be deemed a waiver of any error in the g

Civilian Defense Counsel

19 Mow 04

(date)
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December 11, 2004

Lieutenant General Thomas F. Metz
Commander, III Corps
Victory Base, [raq

SUBJECT: Supplemental Materials for Post-Trial Submissions, US v. Armin J. Cruz
Dear LTG Thomas F. Metz:

Enclosed please find, as a supplement to the other enclosed materials, a recommendation

for clemency from MAJ S ENEEENR. thc prosecutor in SPC Cruz’s court-martial. Thank
you for your attention in this matter. '

Yourgtruly,

Enclosure

002801

2@@&0@?3



1'[[
il

11 December 2004

MEMORANDUM FOR Commander, Multi-National Corps-Iraq and III Corps

SUBJECT: Recommendation for Clemency for Private Armin J. Cruz

1. Trespectfully submit the following points for your consideration with regard to this
case. I was the prosecutor for this soldier’s trial.

a. Private Cruz knowingly and voluntarily committed the acts of abuse for which he
pled guilty. Those actions did in fact tarnish the reputation of the Army and the United
States. He acted in concert with several other individuals to commit these acts.

b. Prior to committing the abuses for which he pled guilty, Private Cruz was involved
in a mortar attack at his FOB. During the attack, Private Cruz attended to other wounded
soldiers though hé was himself wounded. Private Cruz also witnesséd his close friend
and immediate supervisor die in his arms as a result of this attack. Afterwards, Private
Cruz had difficulty dealing with the experience and requested that he be allowed to seek
professional help on his day off. This request was denied. (See Record of Trial, p. 100-
101, 117-118). The significance of this chain of events is that I believe Private Cruz’s
decision to abuse detainees was appréeciably influenced by the significant, untreated,
mental stress borne by the soldier at the time.

¢. With regard to Private Cruz’s background, I have carefully réviewed letters
submitted on behalf of the soldier as well as the soldier’s civilian and military records. I
have also interviewed 4 number of individuals who know Private Cruz. My professional
assessment is that prior to the mortar attack, Private Cruz’s life was marked by
distinction, by genuine selfless-service to others, and by honorable conduct.

d. Following his court-martial and while in confinement, Private Cruz reported to me
through his attorney an incident of inmate abuse by a military police guard. Ibelieve that
given the circumstances, Private Cruz demonstrated courage in reporting this incident.

3. Based on the above referenced facts, I recommend that clemency in some form be
granted. Thank you for considering these comments.
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December 8, 2004

Lieutenant General Thomas F. Metz
Commander, III Corps
Victory Base, Iraq

SUBJECT: Post-Trial Submissions, Request for Chapter 10 Discharge, US v. Armin J. Cruz,
SPC, U.S. Army, Headquarters and Headquarters Service Company, 502™ Military
Intelligence Battalion, 504™ Military Intelligence Brigade, III Corps, Victory Base, Iraq

Introduction

Thank you for the opportuﬂity of presenting this information on behalf of SPC Armin J.
Cruz. Tacknowledge that this material is lengthy, but I respectfully request that you read my
summary and view the brief video statement of SPC Cruz’s parents. (See enclosed DVD).

This packet catalogues the evidence for SPC Cruz’s superlative moral character. There
are over forty letters, military and civilian, from people attesting to the values that SPC Cruz has
demonstrated to them through his actions—generosity, bravery, loyalty, integrity, humility, work
ethic, professionalism, discipline, and superior competence. (See enclosed Good Soldier packet).
To be plain, SPC Cruz is the “real deal.” He is the friend that never lets you down, the son that
parent’s dream to have, and the Soldier that personifies the mission and values of the United
States Army.

: /.

The incident at Abu Ghraib represents a departure from the nature and quality of SPC
Cruz’s character rather than an example of it. The materials and testimony presented at trial
clearly demonstrate a consistent pattern of good behavior from a good person. If one were to
extrapolate from this incident a conclusion as to the nature and quality of SPC Cruz’s charactet
as one that is poor, one would certainly fail to accurately assess his moral worth as a man and
Soldier. Please judge SPC Cruz’s actions in context, that is, against the background of facts and
evidence that depict his heroism, service to others, and dedication to duty. If you do this, I think
you will likely agree that his mistake at Abu Ghraib does not define his character—ir contradicts
it. 1 submit to you that SPC Cruz’s superlative character has earned him consideration for a
Chapter 10 discharge in lieu of Court-martial.

’-

Summary

-

For your convenience, I have summarized the information contained in the Good Soldier
packet, testimony given during sentencing, and have included additional character reference
letters.

1. In his enclosed personal statement and testimony at trial, SPC Cruz unequivocally takes full
responsibility for his behavior in the incident (See Enclosed letter from SPC Cruz): )
002803
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“I want to ensure that the intent of my statement is clear. I accept full and
complete responsibility for my actions...I apologize to the detainees. (Trial
Transcript (TT) p. 124)

2. SPC Cruz is a good man and a distinguished Soldier.
A. Civilian life.

SPC Cruz is a first-generation American born into a military family; his father is a
USMA graduate. (Class of 1977). As a civilian, SPC Cruz lived a moral life, a large part
of which was in service to others. SPC Cruz is a former elementary school director for
Boys and Girls Club of ' ~ asite founder and assistant director for -

School District after-school program, and a former head lifeguard for )

certified by the Red Cross as a lifeguard and swim instructor. (See Good Soldier packet).

B. Military service prior to the incident.

He joined as an enlisted soldier rather than through ROTC, although eligible to do so. He
volunteered for activation and deployment to Iraq. (TT p. 108). SPC Cruz was approved
for a Bronze Star by LTG Thomas F. Metz for performance of duty during Operation
Iragi Freedom from 11 April 2003 to 15 November 2003. (See “Awards,” Good Soldier
packet). He was awarded the Purple Heart for multiple shrapnel wounds received as a
result of enemy action in a mortar attack at Abu Ghraib. (See “Awards,” Good Soldier
packet). Although wounded, he came to the aid of SSGYMER(See enclosed letter from
SSG .) He also came to the aid of fellow soldier, friend, and mentor SGT

who was mortally wounded. (TT p. 97-99). After the mortar attack, he requested
assistance from a Combat Stress Team but he was denied this assistance. (TT p. 100 —
101).

C. His actions during the incident.

SPC Cruz’s limited acts are distinguishable in severity from those of other Soldiers and
his culpability is not equivalent to that of other Soldiers involved in the incident for the
following reasons stated in the Stipulation of Fact (SOF) and trial transcript:

The incident started before he got there and continued after he left. (SOF p- 2).

He was told that the detainees had raped a boy. (SOF p. 3).

The abuse was not directed or orchestrated by him. (TT p. 34).

He did not enjoy it—he did not laugh, smile, or have his picture taken. (SOF p. 4).
He questioned his and the group’s actions. (TT p. 44).

He pointed out a detainee’s wound to the MP and then left the area. (TT p- 35).
He reported the incident the next day. (TT p. 118).

He was there only one hour and did not participate for that entire hour. (SOF p. 3).

PN B LD

D. Military service following the incident, but while SPC Cruz was unaware of the
allegations and investigation.

SPC Cruz suffered and continues to suffer from post-traumatic stress disorder. (See TT
p. 117-118 & Enclosed letter from —LPC). Regardless, he still performed
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PLEASE NOTE THAT THERE IS A BATES STAMPING ERROR
BETWEEN BATES NUMBERS 2805 — 2816

THERE ARE NO PAGES ASSOCIATED WITH THESE BATES
NUMBERS
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his duty at the highest levels of dedication and competence. From November 2003 to
March 2004, he worked for SSG Syl IR~ the JIDC at Abu Ghraib. SSG
QR stated SPC Cruz was “my right hand man. SPC Cruz's attitude and work
ethic were amazing... [SPC Cruz] was and is an outstanding analyst and soldier...was
one of my best soldiers...will have no problems with his rehabilitation...anyone who was
close to him will tell you the same. SPC Cruz is a soldier who has definitely separated
himself from the rest...was by far one of the best soldiers with whom I have ever had the
privilege of working.” (See Stipulation of Expected Testimony).

In January 2004, SPC Cruz flew to Dallas for 15 days leave. He was given the last
available seat on the plane, which was in first class. After having been in Iraq for the
better part of nine months, SPC Cruz, true to his moral character, gave his seat to an
elderly gentleman on the flight in exchange for the man’s coach seat. (See letter from Mr.

. Even in such an ordinary, everyday moment, SPC Cruz is thinking of
others. In fact, SPC Cruz never told me of this incident. I only learned of it when Mr.
W c-meailed me after he saw SPC Cruz’s case in the news.

E. Military service following the incident and while SPC Cruz was aware of the allegations
and investigation.

According to the testimony of CPT (SN [ c2dquarters Service Company,
502™ MI Battalion, SPC Cruz continued to “soldier on” even under the uncomfortable
circumstance of being investigated. He stated: “[SPC Cruz] did an excellent job...He is
very well disciplined...[How does Specialist Cruz treat his superiors?]... With dignity and
respect; it’s never wavering...[So, how would you describe his military bearing
overall?]...excellent...[His attitude?]... Professional.” (TT p. 79 — 81).

~ SFC #§ also worked with SPC Cruz during this time: “[SPC Cruz].. .did all the
tasks that we would give him in an outstanding fashion. Everything he did he
took some kind of initiative to either make sure it got done or improve...on what
we expected...he was an outstanding soldier. (TT p. 69 —75).

SFC N states: “[SPC Cruz] always executed his duties very
professionally...he always tries to improve things rather than just go with what’s
already happening...he’s always stepped up.” (TT p. 84 — 87).

F. While in confinement.

SPC Cruz continues to comport himself according to the highest moral and military
standards. He is now classified with a status of minimum security/trustee. This status is
not easily awarded nor earned.

Conclusion

It does not serve the Army’s interest to give SPC Cruz a Bad Conduct Discharge because
he possesses a superior potential for rehabilitation. I urge you to consider SPC Cruz as a Soldier
and person who has always sought to be the best he can be and of the most benefit to those
around him. Please consider granting his request for a Chapter”10 Discharge in lieu of Court-
martial or grant him any other relief you deem apgg;opriate. Thank you for your consideration.

3
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Yourg truly,

Stephen P. Karns

Enclosures

DVD

Good Soldier packet

November 16, 2004 statement by SPC Cruz
Request for Chapter 10

Letter from SSGg

Letter fron g 1.PC
Letter from (g
Letter from (g

PTG BN
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REMOVED BATES PAGES 2819 - 2893
(RECORD OF TRIAL - SPC ARMIN J. CRUZ)

(75 TOTAL PAGES)

DOCUMENTS CONSIST OF PERSONAL LETTERS WRITTEN TO THE
CONVENING AUTHORITY BY FAMILY AND FRIENDS ON BEHALF
OF SPC CRUZ AND OTHER RECORDS CONTAINING PRIVATE
INFORMATION, WHICH WERE DETERMINED TO BE
NONRESPONSIVE TO PLAINTIFF’S FOIA REQUEST
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DEPARTMENT OF THE ARMY
Headquarters, lll Corps
Victory Base, Iraq
APO AE 09342-1400

AFZF-CG JAN 1 8 2005

MEMORANDUM THRU

Commander, 504th Military Intelligence Brigade, Ill Corps, Victory Base, Iraq, APO AE
09342

Commander, 502d Military Intelligence Battalion, 504th Military Intelllgence Brigade, III
Corps, Victory Base, Iraq, APO AE 09342

Commander, Headquarters and Headquarters Service Company, 502d Military
Intelligence Battalion, 504th Military Intelligence Brigade, Il Corps, Vlctory Base,
Irag, APO AE 09342

FOR Specialist Armin J. Cruz, {8 Headquarters and Headquarters Service
Company, 502d Military Intelligence Battalion, 504th Military Intelligence Brigade, Ili
Corps, Victory Base, Iraq, APO AE 09342

SUBJECT: Action on Matters Submitted Pursuant to Rules for Courts-Martial
1105 & 1106

| personally reviewed and considered all post-trial matters submitted by your defense
counsel before taking action in this case. '

THOMAS F. METﬁZ\A)é/

Lieutenant General, USA
Commanding
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DEPARTMENT OF THE ARMY
Headquarters, il Corps
Victory Base, Iraq
APO AE 09342-1400

REPLY TO
ATTENTION OF

AFZF-JA-MJ

MEMORANDUM FOR Mr. = Law Offices (i) S

SUBJECT: Request for Delay for submitting R.C.M. 1105 Matters in United States v.
Specialist Armin J. Cruz, Headquarters and Headquarters Service Company, 502d
Military Intelligence Battalion, 504th Military Intelligence Brigade, Il Corps, Victory
Base, Iraq

Your request for delay, dated 15 November 2004, is hereby granted until 11 December

2004.

N
LTC, JA

Acting Staff Judge Advocate
1L Nev o4
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N INC-1 OSJA DET OPS

From: Quuanii— ST T
Sent:  Monday, November 15, 2004 19:39
To: _ o '
Subject: RE: US v. Cruz 1105

SSG Y

Please find attached the Certificate of Service. | would like o request an additional 20 days. | will mail the 1105
matters since | would like to include a short DVD statement from my client's family for the CG. It will be a different
statement than the one presented at trial. | assume that the post mark date must be within the filing deadline not
when you actually receive it. Also, what is the best to get it to you?

Thanks,

_ Attorney at Law

-----Original Message-----

From: . ‘

Sent: Sunday, November 14, 2004 12:53 AM
Subjeci: US v. Cruz 1105

Sir, | just wanted to follow up with you on whether or not you have receive the SJA post-trial recommendation on
Cruz in order to submit his clemency maters. Couls you respond to let me know if this is a correct e-mail.

T02895
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DEPARTMENT OF THE ARMY
Headquarters, Il Corps
~ Victory Base, Iraq
APO AE 09342-1400

AFZF-CG SEP 5 2004

MEMORANDUM FOR Staff Judge Advocate

SUBJECT: Disposition of the Court-Martial Charges Preferred Against Specialist Armin
J. Cruz

The recommendations of the Staff Judge Advocate are approved. The attached
charges and their specifications are referred to a special court-martial empowered to
adjudge a bad conduct discharge convened by Court-Martial Convening Order Number
2, dated 14 January 2004, as amended by Court-Martial Convening Order Number 6,

dated 24 July 2004.
THOMAS F. MEM

Lieutenant General, USA
Commanding
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AFZF-JA -MJ | ' SEP5 2004

MEMORANDUM FOR Commander, lil Corps, Victory Base, Iraq, APO AE 09342-1400

SUBJECT: Advice on Disposition of the Court-Martial Charges Preferred Against
Specialist Armin J. Cruz -ACTION MEMORANDUM

1. Purpose. To forward for disposition, in accordance with Rule for Court-Martial
(RCM) 407, the court-martial charges against Specialist Armin J. Cruz, Headquarters
and Headquarters Service Company, 502 Military Intelligence Battalion, 504th Military
Intelligence Brigade, Il Corps, Victory Base, Iraq, APO AE 09342.

2. Recommendations.

a. Chain of Command. As reflected on the attached transmittal of court-martial
charges memoranda, the soldier's company commander, battalion commander and
brigade commander recommended referral to a general court-martial.

b. Article 32 investigation. The accused conditionally waived the Article 32 on 4
September 2004.

c. Staff Judge Advocate. Pursuant to the offer to plead guilty, | recommend you
refer the attached charges and their specifications to a special court-martial empowered
to adjudge a bad conduct discharge, pursuant to RCM 601, and refer the case to trial
by Court-Martial Convening Order Number 2, dated 14 January 2004, as amended by
Court-Martial Convening Order Number 6, dated 24 July 2004.

3. Staff Judge Advocate Review. In accordance with RCM 406 and Article 34, Uniform
Code of Military Justice (UCMJ), | have reviewed the attached charges and supporting
documentation. It is my legal conclusion that:

a. The specifications allege offenses under the UCMJ;

b. The allegations of the offenses are warranted by the evidence indicated in the
attached documentation; and

c. The court-martial will have jurisdiction over the accused and the offenses
alleged.

4. POC is CPT Sl at

Encls
1. Charge Sheet COL, JA
2. Court-Martial Charges Transmittal Staff Judge Advocate

3. Allied Documents 002899
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DEPARTMENT OF THE ARMY
Headquarter, 504™ Military Intelligence Brigade
Task Force Ready
APO AE 09342

REPLY TO
ATTENTION OF:

AFVQ-CDR 4 September 2004

MEMORANDUM FOR Commander, 1il Corps, Victory Base, Iraq APO AE 09342

SUBJECT: Transmittal of Court-Martial Charges — United States V. Specialist Armin J.

Cruz

1. I have reviewed the attached court-martial charges, and allied documents against
Specialist Armin J. Cruz, Headquarters and Headquarters Service
Company, 502nd Military Intelligence Battalion, 504th Military Intelligence Brigade,
Victory Base, Iraq APO AE 09342.

2. | recommend trial by:

( ) Summary Court-Martial

() Special Court-Martial
() Special Court-Martial empowered to adjudge a Bad Conduct Discharge

General Court-Martial

Encls ;
nc oL,
Commanding
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AFZH-MIE-CDR 4 September 2004

MEMORANDUM THRU Commander, 504th Military Intelllgence Brigade, III Corps,
Victory Base, Iraq APO AE 09342,
FOR Commander, lll Corps, Victory Base, Iraq APO AE 09342

SUBJECT: Transmittal of Court-Martial Charges — United States V. Specialist Armin J.
Cruz

1. | have reviewed the attached court-martial charges, and allied documents against
Specialist Armin J. Cruz, Headquarters and Headquarters Service
Company, 502nd Military Intelligence Battalion, 504th Military Intelligence Brigade,
Victory Base, Iraq APO AE 09342.
2. | recommend trial by:

( ) Summary Court-Martial

( ) Special Court-Martial

() .Special Court-Martial empowered to adjudge a Bad Conduct Discharge

’/General Court-Martial

Encls
nc

J2901



DEPARTMENT OF THE ARMY
HEADQUARTERS, 502D MILITRY INTELLIGENCE BATTALION
TASK FORCE RAINIER

APO AE 09342

REPLY TO
ATTENTION OF:

AFZH-MIE (600-20) 1 September 2004

MEMORANDUM FOR SEE DISTRIBUTION

SUBJECT: Assumption of Command By Authority of 2-8a

The undersigned assumes command of 502d Military Intelligence Battalion, APO AE
09342 (WBVEAA), effective 0001 hours 1 September 2004.

A Mi
g Commander

DISTRIBUTION:
1 — 504™ Mi Bde
1- ACo
1-BCo
1~ C Co(P)

1 - HHSC

60R802



AFZH-HHSC-CDR 4 September 2004
MEMORANDUM THRU Commander, 504th Military Intelligence Brigade, Ill Corps,
Victory Base, Irag APO AE 09342.

FOR Commander, Il Corps, Victory Base, Irag APO AE 09342

SUBJECT: Transmittal of Court-Martial Charges — United States V. Specialist Armin J.
Cruz

1. | have reviewed the attached court-martial charges, and allied documents against
Specialist Armin J. Cruz, . __ Headquarters and Headquarters Service
Company, 502nd Military Intelligence Battalion, 504th Military Intelligence Brigade,
Victory Base, lraq APO AE 09342.

2. | recommend trial by:
() Summary Court-Martial
( ) Special Court-Martial
( ) Special Court-Martial empowered_to adjudge a Bad Conduct Discharge

(X)- General Court-Martial

Encls
nc CPT, Ml
Commanding
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UNITED STATES OF AMERICA )

) CONDITIONAL WAIVER OF
\A ) PRETRIAL INVESTIGATION UNDER

) ARTICLE 32, UCMJ

CRUZ, Armin J. )

SPC, U.S. Army, ) 4 September 2004

SVC Co., 502" MI BN, 504™ MI BDE )

APO AE 09342 )
)

I, SPC ARMIN J. CRUZ, the accused in the above styled case, hereby conditionally
waive an Article 32 investigation in this case, provided that this case is referred to a special
court-martial authorized to adjudge a bad-conduct discharge. In the event this case is not referred
to a special court-martial authorized to adjudge a bad-conduct discharge, I shall retain the right to
have an Article 32 investigation conducted prior to referral to a general court-martial.

This decision has been made after full consultation with my defense counsel. I
understand and have had explained to me the purpose of the Article 32 investigation under
R.C.M. 405.

I understand that no charge against me may be tried at a general court-martial without
first being investigated at an Article 32 investigation unless I waive that investigation. 1
understand that I have a right to have that investigation and to have a fair and impartial officer
inquire into the truth of the matters charged and to obtain information on which to recommend a
disposition of my case.

I understand that I would have the right to be present at the Article 32 hearing and to be
represented by counsel at that hearing. I understand that I would have the right to call witnesses,
cross-examine government witnesses, and present documents for the investigating officer to
consider. I understand that I would have the right to provide an unsworn statement or sworn
testimony at the investigation, or I can choose not to testify at all.

I understand that I would have the right to attempt to have the investigating officer
recommend a disposition of the charges other than a trial by general court-martial.

Knowing these rights, I freely and willingly conditionally waive the Article 32
investigation in my case upon the terms and conditions set forth above.

L A 1. CRUZ
Defense Counsel , U.S. ARMY
Accused
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MEMORANDUM FOR RECORD

SUBJECT: Statement of SGT Higuiiiiiiii, Headquarters and Headquarters Company,
Garrison Fort Lee, Virginia

1. My name is SGT \nyyNNNR, Hcadquarters and Headquarters Company, Garrison Fort
Lee, Virginia. On 24 September 2001, I was assigned to 352" MP Company, 220" MP Brigade,
Gaithersburg, Maryland. On 23 February 2003, I was involuntarily transferred to 372" MP
Company, Cumberland, Maryland. On 24 February 2003, my unit was mobilized and on 27
February 2004, L arrived at Fort Lee, Virginia. On 16 May 2003, members of 372" MP
Company deployed from Fort Lee, Virginia to Camp Arifjan, Kuwait. Iremained at Fort Lee in
order to undergo surgery. On 21 September 2003, after the surgery, I deployed from Fort Lee and
arrived at Camp Arifjan, Kuwait. On 30 September 2003, [ left Camp Arifjan and on 1 October
2003, I atrived at the Baghdad Correctional Facility (BCF/Abu Ghreib). I was assigned to 3¢
platoon of 372™ MP Company. My duty assignment was Team Leader. My missions included
escort of detainees from BCF to various courts in Baghdad, as well as escorts of VIPs and
contractors. My quarters were located at 3" platoon building, approximately 400 meters away
from the BCF hard-site. I was not detailed to conduct any missions at the BCF hard-site.

2. During the last week of October at approximately 2200 hours I went over to the BCF hard-site
in order to speak with SPC W, my driver. I found SPC (il at Tier 1A speaking with his
celimate, CPL @. When I approached Tier 1A, I observed two (2) service members (the
first service member wore black PT shorts, brown t-shirt, and shower shoes; the second service
member wore DCU pants and brown t-shirt). I perceived both service members to be military
intelligence (MI). Isaw both MI soldiers handcuff two (2) naked Iraqi detainees to the bars of
cells on opposite sides. Ithen witnessed the same MI soldiers handcuff the detainees together,
face to face. The MI soldier dressed in black PT shorts and brown t-shirt approached me and
asked me in a sarcastic tone of voice: “Do you think we crossed the line?” or words to that effect.
I responded: “I am not sure, you are MI" or words to that effect. The MI soldier then stated that

they were interrogating 2 detainees and said: “We know what we are doing,” or words to that
effect.

3. Subsequently, both MI soldiers walked back to the detainees, separated them, and then re-
cuffed them to the bars. The M1 soldier wearing PT shorts tapped one of the detainees on his
buttocks with a plastic water bottle. Then both MI soldiers re-cuffed the detainees together,
Throughout this incident, both MI soldiers, via an interpreter, ordered the detainees to confess.
When the detainees failed to cooperate, both MI soldiers yelled at them and ordered CPL Guuiii®
to yell at the detainees. At this time another MI soldier (wearing DCU pants and brown t-shirt)
came in and the others seemed to look to him with respect and sought his approval. 1asked him:
“Is this how you interrogate detainees?” or words to that effect. The M1 soldier responded “there

are different ways to get it done,” or words to that effect. The M1 soldiers escorted the naked
detainees around Tier 1A.
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SUBJECT: Statement of SGT SSigEEED, Headquarters and Headquarters Company,
Garrison Fort Lee, Virginia

4. One of the MI soldiers pointed to the naked detainees and said, “These are the people who
raped a little boy,” or words to that effect. Then SSG (i, ] believe, escorted a third
detainee to Tier 1A. SSG gl said that this detainee assisted in the rape by holding down
the victim. One of the MI soldiers then told the third detainee to get undressed like the other
two. The new detainee refused. The MI soldiers proceeded to yell at the detainee. Then, one of
the MI soldiers ordered CPL Gl to tell the detainee to get undressed. The third detainee
undressed after CPL @il yelled at him, Then the MI soldiers ordered all three detainees to low
craw! on the floor. When the detainees attempted to arch up, two of the MI soldiers put pressure

in the middle of their backs and yelled at them to get down. Two MI soldiers then cuffed the
detainees together.

5. Afier the detainees were again handcuffed, I walked over and asked the detainee to tell the MI
soldiers what they needed know and that I would try to make the MI soldiers stop. The detainee
stated, through the interpreter, that he would not confess to something that he did not do. I
tuned to the older MI soldier and asked him with a raised voice: “Did you all ever consider that
they guys are innocent?” or words to that effect. The MI soldier responded: “I've been doing this
longer than you've been in the military. You know, sergeant, they are guilty,” or words to that
effect. Ithen turned to walk out and the MI soldier wearing black PT shorts started to sprinkle
water on the detainees from his water bottle. While 1 was leaving the tier, I also observed one of
the MI soldiers on the upper tier tossing a nerf ball towards the detainees. [ also noticed SPC
VR standing in the distance and taking photos. I went back to my LSA at approximately
2230. By the time I returned to my LSA, everyone was already asleep.

6. Following morning, at approximately 0530, I along with SPCisillth and SPC @, left the
BCF on mission to escort detainees to Rusafa Courthouse. After completing the mission, at
approximately 1600, I went to my platoon leader, 2LTQuill§, and I described to him the
incident I witnessed the previous night. Iinformed 2LT @il that M1 soldiers were
interrogating naked detainees. 21Ty stated: “They are MI and they are in charge let them
do their job,” or words to that effect. Ithen began to question 2LT @RI about who was in
charge of the facility. 1 further voiced my concerns about our mission and organization. 2LT
Sl then acknowledged my complaint and indicated that he will address it. Approximately
one week later CPL @il received a written counseling statement from CPT {liggg@ for use of
excessive force. CPL Wl informed me about the counseling statement and T overheard CPT
Ol indicating that he counseled CPL (il for use of excessive force.

7. Approximately one week prior to the incidents I described above, I spoke with CPL g
and I noticed that CPL (@il voice was hoarse. I asked CPL @illllj why he was hoarse, CPL

stated that OGA and MI were making him yell at detainees and do things that he felt were
wrong. CPL @ did not provide any details. Itold him “then don’t do it,” or words to that
effect. He stated that MI soldiers would tell him after an explosion that there are Americans out
there dying and unless he helps them get information from the detainees then more Americans
will die. CPL Wl then told me that he was taking pictures to protect himself. Itold CPL

QN to take this issue up his chain of command.

Ex 1577

002906
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SUBJECT: Statement of SGT I NP Headquarters and Headquarters Company,
Garrison Fort Lee, Virginia

8. Iretumned to Tier 1A approximately one week later in order to inform one of the detainees of
his release date. At this time, I did not observe any unusual conduct by the MI personnel. This
was the last time I went to Tier 1A.

9. In November 2003, while in Iraq, I experienced post-surgery complications. On 2 December
2003, my unit received a Red Cross message informing me that my father experienced a very
serious heart attack, I was placed on Emergency Leave statues and returned to Dallas, Texas on
2 December 2003. Subsequently, I returned to Fort Lee, Virginia on or about 17 December 2003
in order to undergo medical procedures.

10. In addition to attempting an on the spot correction, I reported the above-mentioned incident
to my platoon leader, lLT- After returning to Fort Lee, Virginia I informed the
following, among others, of my concerns regarding the incident I witnessed at BCF:

! Chaplain () December 2003
* 15G PR December 2003

December 2003
January 2004
March 2004

March 2004
March 2004
April 2004
April 2004
U.S. House of Representatives Armed Services Committee: Apri]l 2004

11. POC is the undersigned (RGNS
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PAULA ZAHN NOW

Who Is to blame for Abu Ghraib? Interview with
men who were there.

Aired August 26, 2004 - 20:00 ET

THIS 1S A RUSH TRANSCRIPT. THIS COPY MAY
NOT BE IN {TS FINAL FORM AND MAY BE
UPDATED.

PAULA ZAHN, HOST: Who is really to blame for Abu
Ghraib? Military police? Military intelligence? Two
men who were there, 2 different stories.

(BEGIN VIDEO CLIP)

UNIDENTIFIED MALE: It was told to us that military intelligence is in charge of this compound.
UNIDENTIFIED MALE: That's probably their only line of defense, to blame everything on military inte
(END VIDEO CLIP)

ZAHN: Tonight, a CNN exclusive: Eyewitness to Abu Ghraib.

Good evening. Welcome. Glad to have you with us tonight. The truth of what happened at Abu Ghrail
almost take for granted now. it is the abuse we've all seen in those horrid pictures.

The truth of how it happened, well, that is only still becoming clear, thanks in part to the reports out th
and independent investigators. They point to fallure in leadership far up the chain of command. But tr
circle of blame on the ground.

When the pictures first appeared, the story focused on one detachment, the military police assigned 1
prison. Now we know that more than two dozen military intelligence personnel may have been involvi

(BEGIN VIDEOTAPE)

ZAHN (voice-over): Under Saddam, the Abu Ghraib Prison was a place where people were tortured ¢
After Saddam's defeat, it became the U.S. Army's own house of horrors. All too familiar pictures like t
American image in Iraq.

So far, 7 guafds from the military police have been charged with mistreating detainees. But defense |
military intelligence agents, not the military police, created the atmosphere of abuse.

Nevertheless, testimony has shown the actions depicted in the worst photos had little to do with inteli
Lynndie England holding a leash, told an investigator this was no more than an effort to persuade a f
another cell. The 3 men, hand-cuffed together In a naked tangle, were suspected in the rape a 15-ye:
prisoners in the human pyramid were thought to have incited a riot in another part of the prison comp

8/30/200
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ZAHN: And where it Mr. Graner in this picture?
DAVIS: Graner has his hand up against the wall in the back of that picture. He has gloves on.
ZAHN: Did he seem to be disturbed by what he was being told to do?

DAVIS: He just seem like he was doing what they were telling him to do. He — it was hard to tell if he
fot was going on that night. | had only been in country 2 1/2, 3 weeks. So, | felt like 1 had missed som
trying to pay attention to what's going on. I'm looking for blatant abuse, someone punching someone,
them, something that maybe that would cross the limit with me. Because | wasn't sure where the line
especially since military intelligence said they were interrogating. | don't know anything about interrog
know what roughing someone up is in their books.

ZAHN: Did it strike you that what they were doing was wrong?

DAVIS: Oh, yes.

ZAHN: Did you challenge either Mr. Cruz or Mr. Krol?

DAVIS: Earlier in the — what they were doing, they walked up to me when | calm on the Tier, Cruz dic
we crossed the line? Kind of sarcastically. | said, | don't know. You are military intelligence.

He said, well, you are the MP.

{ said, well, I'd have to say yes. In a question form thinking, what have ! walked into. What am { seein
He said, that's right, we're military intefligence, we know what we're doing.

ZAHN: So, the signal that sent to you was what? Don't say anything eise to me?

DAVIS: Correct.

Plus not wearing rank or knowing who they were, there's no telling who they were, what rank they we

ZAHN: So, what was the next step you took after witnessing what you allege was acts of degrading b
part of the guards towards these detainees.

DAVIS: The following day we — | ran my missions because we were - my teams were in charge of ru
Which was off site, outside of the compound. We would run into Baghdad and take detainees to cour

‘Well, coming back from the missions, my lieutenant was out back of our living facility. And | said, sir,
you. And we started to talk.

And | said, military intelligence is doing some weird things to naked detainees over at the hard site.
He said what?

| said they are interrogating naked detainees and it's pretty weird.

And he said, that's military intelligence. They are in charge. Stay out of their way.

ZAHN: And who was this you spoke to?

DAVIS: My lisutenant, which is my platoon leader, Lisutenant Raider {ph).

ZAHN: | actually have a quote from your platoon leader when asked about some of your allegations. .
quote, | don't recall my specific conversation with Davis, but no one reported to me any incidents of a

DAVIS: mm-hmm,
ZAHN: Are you saying he's lying?
DAVIS: | can't say he's lying, because if he doesn't recall a conversation, how does he recall what ex

And if I'm saying they are doing some pretty weird things with naked detainees, how do you call it abt
that's proper interrogation techniques. You don't know if it's abuse. And who knows if he knew that or

502922
Wik ~
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Yet a Pentagon investigation has found rillitary intelligence personnet, M.1. in shorthand, set the tone
the abuse. Often joining in the interrogations.

MAJ. GEN. GEORGE FAY, U.S. ARMY: There were a few pictures that had military intelligence soldi
them, and we do find instances where some military intelligence soldiers participated in the actual ab

ZAHN: Intelligence agents, none of them charged, could be seen in this picture of the rape suspects
the floor. One was Roman Krol, a young reservist from Massachusetts. We'll talk with him in this hout
only an onlooker. Not so, says Sergeant Kenneth Davis, a guard. He tells us, M.I. orchestrated the at
Abu Ghraib has become both a horror story and a mystery. How much more is yet to be told?

(END VIDEOTAPE)

ZAHN: And joining us now, former Army Reservist Kenneth Davis who says he saw naked detainees
at Abu Ghraib, and says military intelligence agents led and directed the abuse. Welcome.

KENNETH DAVIS, FRM. ARMY RESERVIST: Thank you, Paula.
ZAHN: Based on your experience at Abu Ghraib, how clear was the chain of command? .

DAVIS: it was very unclear. It was very confusing. As MPs, we're used to being in charge, but when y
military intelligence is in charge of you, it makes a confusing site.

ZAHN: How did it work on any given night? How were orders made?

DAVIS: I'm not sure how the orders were made, but | - what | know is every time we'd question som«
who was in charge, it was explicit. It was told to us, military intelligence Is in charge of this compound

ZAHN: Who would you ask that of?

DAVIS: Either our lieutenants or our captain, anybody that would number the chain of command, eve
sergeants would know. That's who is in charge of this place, because they make it very evident.

ZAHN: When is the first time you saw something that you thought was morally reprehensible and not
the Geneva Conventions? DAVIS: Being unaware of what the Geneva Conventions actually say, bec
been trained on the Geneva Convention, it would have been October 25, the night | walked up on Tie

ZAHN: Describe to us what you saw?

DAVIS: As | walk over to the tier, | saw who | thought was two M|, rﬁilitary intelligence officers, agentt
the tier interrogating 2 naked detainees.

ZAHN: We're Iookihg at that picture now.
What do you allege is happening now?

DAVIS: This is well after they had already done other things. Now 3 detainees are handcuffed togeth:
middle of the floor screaming, because the Ml would be positioning them in different positions. And tt

ZAHN: Where are you standing?

DAVIS: | am number 2 in that picture.

ZAHN: And number 1 you to allege is whom?

DAVIS: Is Krol, Specialist Krol. And then number 3 is Specialist Cruz, who are military intelligence.
ZAHN: And do you allege that they were directing this kind of treatment of the detainees, or just obse
DAVIS: They were definitely directing, because when they brought in the third detainee, he still had o
jumpsuit on and they instructed him to take it off through the interpreter. He refused. They instructed
refused again. And they look at Graner, he said Graner, he's refusing to take off his clothes, make hi
ZAHN: So, you are saying both of these military intelligence officials at the same time told Soldier Gr:
DAVIS: Yes.

$029%3

http://edition.cnn.com/TRANSCRIPTS/0408/26/pzn.01.html 8/30/2004



CNN.com - Transcripts £

Page 4 of 13

ZAHN: Mr. Krol vehemently denies he participated in the abuse. He says he witnessed it. He was an
did not direct the abuse.

DAVIS: it's all on video. It's all in pictures. And he's in a lot more pictures than | or even Rivera, who \
military intelligence analysts, was In as well.

ZAHN: As a man of deep faith who carried pocket Bibles with him around in Irag, occasionally shariny
children in Iraq, how haunted are you by what you witnessed at Abu Ghraib?

DAVIS: It hurts. That's not what | went over there for. | didn't go over there to see abuses. | went ovel
people. Help an iraqi people that were now free.

But when you see this going on. And then you see a prison riot where detainees are shot inside their
them die and one of them is dropped at your feet, it changes you. You are wondering why am | even
what America brought me here for.

i really don't believe that a lot of soldiers went over there with the intention to hurt anybody. My bigge
to let me shoot an iraqi. Don't let me shoot anybody's son or anybody's daughter or anybody. | just w.
there and help these people.

And then you see this and you get confused thinking, why am | really here? And so that's what 1 live \
ZAHN: How troubled are you by the fact that you weren't able to stop it?

DAVIS: Very troubled.

ZAHN: As you look back and place yourself in that prison on various occasions, do you think there wi
could have done that would have stopped the madness?

DAVIS: Knowing what | know now, yes. | couid have apprehended them all on the spot.
ZAHN: And you would have had the power to do that.
DAVIS: With what | know now, | would have.

ZAHN: Ken Davis, thank you very much for joining us tonight. Appreciate your sharing your painful ot
us.

DAVIS: Thank you.
(END VIDEOTAPE)

ZAHN: And the allegations you just heard leveled against former military intelligence Specialist Rome
and camy severe penaities. When we come back, | will ask Roman Krol about those allegations in an
interview.

(COMMERCIAL BREAK)

ZAHN: We are talking tonight about the abuse at Abu Ghraib prison in Iraq. And for the first time on t
about to hear from a member of military intelligence who was there. Roman Krol was an interrogator
prison. He joins us now in this exclusive interview. Welcome. Thanks so much for joining us.
ROMAN KROL, FORMER ABU GHRAIB INTERROGATOR: Thank you for having me, Paula.
ZAHN: Our pleasure. So you were assigned to the prison for six weeks, and there are two brand new

week who describe the abuse that went on as freelance at the prison, much like the atmosphere of */
that a fair characterization based on what you saw?

KROL: | would have to say yes. Major General Fay's report is very accurate. | would — I'm very impre
actually. Especially the part about the atmosphere in Abu Ghraib. It was very well defined.

ZAHN: Describe that atmosphere to us tonight.

KROL: Well, lack of personnel, for one. The MPs, their job is to escort a prisoner to the cell and from

interrogation. Handcuff the prisoners and guard them. And because of the lack of MPs, M personnel
that.

002924
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ZAHN: Were you forced to do that?

KROL.: | was forced to walking prisoners to the interrogation booth and back.

ZAHN: So you were put into a position where you were physically handcuffing detainees?
KROL: Yes, | was. '

ZAHN: Is that something you were frained to do?

KROL: No, | wasn't.

ZAHN: We're going to go through a series of pictures now so the audience can better understand mo
witnessed. Up on the screen now, you'll see a picture of Lynndie England with a detainee on a leash.

KROL: Yes.

ZAHN: Describe to us your reaction when you say you stumbled on to this scene.
KROL: One word, indifference.

ZAHN: Indifference?

KROL: Yes.

ZAHN: Were you shocked?

KROL: No.

ZAHN: Why indifference?

KROL: It might sound strange, but during the wartime, | was not shocked. If this happened at peaceti
country maybe, and | haven't seen a lot of war, it would probably shock me. But back then, | didn't fe«

ZAHN: So you weren't troubled on any level?
KROL: No. | wasn't.
ZAHN: You didn't think anything was wrong with this treatment of detainees?

KROL: Well, | thought something was wrong, but it wasn't my business. It was not my soldier. It was |
That's what | did. [ just walked by.

ZAHN: When you look back on that now and reflect on how you felt at the time, as a human being, ar
disappointed in yourself?

KROL: You can say that. But now it's all different. Now I'm back in the States. There's no war going o
different.

ZAHN: And as you look at that picture tonight, what are you thinking?
KROL: it's wrong, but it happened.

ZAHN: Let's fast forward to another picture. This picture taken in October, not long after you were as:
Ghraib prison. Describe to us what we're looking at here.

KROL: We have three detainees on the floor. They are stripped of their clothes. They are handcuffed
here. I'm not sure who this is, and 'm not sure who the guy in the green uniform is.

ZAHN: We're going to look at this scene now from another angle...

KROL: OK.
ZAHN: ... where we have you clearly identified by a number.

KROL: Yes, yes, this is me right there.
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ZAHN: Number 2, And Mr. Cruz is number 3.

KROL: | don't see number 3...

ZAHN: This is Charles Graner over here, number 1.

KROL: [ believe so. OK.

ZAHN: Do you think that the treatment of those detainees that night was appropriate?

KROL: No, no, | do not think so. It was definitely inappropriate. It was definitely humiliation. It was jus
ZAHN: But that night you didn't think that way.

KROL: The reason why, | asked the MPs why are they — people being treated that way. They said th
boy. My feelings were a little different. Basically, the reason...

ZAHN: So because of how venal that alieged crime was, you thought these detainees deserved it?
KROL: | didn't think they deserved it. | didn't think they didn't deserve it. | was also indifferent back th
reason why | ended up there, because | went to talk to one of my prisoners that were assigned to me
second floor, and | took my Iinterpreter, which is — | don't believe he's pictured here, and Analyst Cruz
be this guy right there, but I'm not sure.

ZAHN: That's correct.

KROL: That's correct? ZAHN: OK. So once again, you are right here...

KROL: I'm right here.

ZAHN: ... and Mr. Cruz is there...

KROL: And I'm not sure if this is Cruz, but...

ZAHN: ... and this is Ken Davis, a military police officer. The two of you on the right are with military i
KROL: That's correct. And myself and Cruz went to talk to one of the prisoners that was assigned to |
the second floor. The same block that you are looking at right now. And we talked to them, and we lo
we see pretty much this, which you can see on this picture. I'm not going to go into details and descri
happened there, even though | was there for about an hour, for a good hour.

ZAHN: We have also spoken with Ken Davis, who was this military police officer on duty that night.
KROL: OK.

ZAHN: And he describes the scene quite differently.

KROL: OK.

ZAHN: He says that you and Mr. Cruz directed the treatment of the detainees, and you two were the
handcuffed the detainees.

KROL: Not — did not happen, because neither myself or Cruz are in position to order anything like the
handcuff detainees while the military intelligence — military police present, excuse me.

ZAHN: So what you are saying, going back to what you said earlier is the only time you claim handcu
handcuffed detainees when you were alone.

KROL: Because of the lack of the MPs.

ZAHN: What about his accusation that you two directed Charles Graner to get tough on these detainc
refused to take their clothes off.

KROL: When | arrived there, they were naked. So | don't see how that accusation can be considered

ZAHN: Why would he say that? Why would he make that up?

002926
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KROL: | have no idea who Davis is, actually, even looking at this picture, | couldn'{ identify him. Mayt
myself or Cruz for another person. | don't know. Maybe he's trying to help a friend. | have no idea wh
(UNINTELLIGIBLE) testified, | believe in his testimony, he did say that he arrived and the detainees v
naked, handcuffed, on the floor, and the same thing happened.

ZAHN: Roman, if you wouldn't mind standing by, we want to hear much more of what you have to sa:
We're going to take a short break and continue our conversation on the other side. We'll be right bacl

(COMMERCIAL BREAK)

ZAHN: Welcome back. Thanks so much for staying with us. We continue an exclusive conversation &
inside Iraq's Abu Ghraib prison. My guest is Roman Krol who was an interrogator at the prison. Welc:

Before we went to the break we talked about what some of your early exposure was to Abu Ghraib. Y

Lynndie England with a detainee on a leash. You said you were quite indifferent about it that night. Y:
tonight.

KROL: Yes.

ZAHN: But what about the picture of the three detainees who are naked on the floor and you are sort
above them with sort of no expression on your face.

KROL: Yes, as you can see, | do have no expression on my face. It's — | have very accurately descril
just plain indifference. | found out what those people did, and | was just indifferent. Just completely in

ZAHN: So you — in your heart, you made no attempt to stop the treatment of these prisoners?
KROL: No.

ZAHN: What about your understanding of the Geneva Conventions at that time, which bars not just t¢
inhumane or degrading treatment?

KROL: Military intelligence have their rules of engagement for interrogations. And every interrogation
within those boundaries. { never went out of boundaries during interrogation. Now what happened he
directed by MPs. | would assume that.

ZAHN: And, of course, the accusation by Ken Davis is that you and your colieague, Mr. Cruz were dit
actlvities here.

KROL: He's wrong, of course.

ZAHN: Why is it do you think then in the conclusion of both of these reports that came out this week {
come down pretty hard on military intelligence officers, and you've got attorneys out there representir -
soldiers who have been charged so far basically pointing at you guys.

KROL: That's probably their only line of defense, to blame everything on military intelligence. They hz
defense to base it on. What else can they say?

ZAHN: But was it really clear who was in charge on most nights when you did your job?

KROL: It's very clear who was in charge when. For example, military intelligence is in charge of priso
being interrogated...

ZAHN: Now these prisoners weren't being interrogated.

KROL: These prisoners are not intelligence value, these prisoners are not being interrogated, and no
people talked to them. That's me, myself, Cruz, and Rivera, | don't believe Rivera talked to them at al
did not talk to them so that's not interrogation. We did not...

ZAHN: But why were you there?

KROL: Well...

ZAHN: Did you need to be there?

KROL: | explained why | went there, to talk to one of my prisoners, and | just — I stood there like a mc
admit that. Rivera said the same thing, | believe. I'd like to say the same thing about Cruz, probably,
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other reasons to do it.

ZAHN: I'm interested in hearing you say that you thought there were clear lines of delineation betwee
police were supposed to do and military intelligence officers because one of the criticisms of the Penl
out in these reports is the fact that they didn't think the Pentagon gave you clear enough guidelines fc
and sometimes that the chain of command within the prison was confused.

KROL: The Geneva Conventions for the interrogation was pretty clear. No physical abuse of prisoner
say to a prisoner he's going to be tortured or basically general dislike and everybody stayed in those
sure.

ZAHN: So you deny ever physically abusing a prisoner?

KROL: Of course.

ZAHN: Did you see any of your colleagues?

KROL: Military intelligence, no.

ZAHN: Hurt a prisoner?

KROL: Hurt a prisoner? No.

ZAHN: So why are there so many accusations flying out there that it was your guys' fault that it turne«
they were taking orders? Attorneys for some of these seven soldiers are saying quite pointedly...

KROL: | understand — people that are - for example, Graner, | believe he's a sergeant and myself ar
specialists. He is a higher rank than us. We physically cannot give him orders. Legally we cannot give
do anything. OK, just, in our position, we cannot give order to anybody to do anything.

ZAHN: How many nightmares have you had about what you witnessed at Abu Ghraib and what you t
accused of?

KROL: None.
ZAHN: You are at peace?
KROL: Yes.
ZAHN: With what you saw on one hand but troubled that you didn't react in a more aggressive way o
KROL.: Yes, that's correct. That's exactly what | feel.
ZAHN: Is it hard for you?
" KROL: I'm trying to forget what | saw back in Iraq. | think | can manage it.
ZAHN: Are you worried you're going to be charged?
KROL: Of course, |'m worried about i'm going to get charged.
ZAHN: Do you think you will be?
KROL: 1 think so, yes.
ZAHN: You think you will be charged?
KROL: | probably wilt be charged on not reporting information.
ZAHN: And how will you confront that charge? How do you plan to fight that charge?
KROL: | can't.
ZAHN: You can't? What do you mean?

KROL: Well, | was a witness of what you saw in the picture and there's nothing | can do about it, and

602928
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ZAHN: So you are prepared to spend time in prison for what you describe as your indifference?
KROL: If the penalty for not reporting information that | saw is prison, then, yes.

ZAHN: And do you understand the outrage in the world about the kind of abuse that took place at Abi
Of course, | understand the outrage. What else can | say? | am just happy that | wasn't directing the ¢
participating in it. Basically, by not reporting it, | know 1 also did the wrong thing, but people that were
pictures are my buddies also. Some of the MPs were my friends, they were my buddies. And also by
information, | guess, you can say by reporting the information 1 understand that would probably get th

trouble, that they are in right now. And one of their own people went public with the photos, of course
know.

ZAHN: And now you are fully expecting to face a prison sentence, basically, because you were trying
are saying, your colleagues under very difficult conditions.

KROL: That's not the main reason why | didn't report the information, but that was part of the reason.
same team, even though there were military police and military intelligence, but we work together. An
that they did were very disgusting. That was one of the reasons why | did not report the information y

ZAHN: Roman Krol, thank you for spending time with us this evening and telling us what you saw at/
KROL: Thank you.
ZAHN: Good luck to you.

When we come back, the perspective on the events at Abu Ghraib from a reporter who has been foll(
from day one.

{(COMMERCIAL BREAK)

ZAHN: It will take some time to get a complete and accurate picture of what happened at Abu Ghraib
heard tonight was chilling. | was struck by the tragedy of two young men confronting a situation even
were neither emotionally nor professionally prepared for. Small wonder, then, that so many investigat
frouble getting to the truth.

With that in mind, we tumn to a journalist who has written extensively on the abuse at Abu Ghraib. In v
Angeles Times" national security correspondent, Greg Miller. He is the co- author of a new book calle
Interrogators: Inside the Secret War Against al Qaeda."

Welcome, Greg. You have just heard these two men fell their story. Where does the truth lie?

GREG MILLER, L.A. TIMES: Paula, to me this shows you just how tangled this story is still, and it prc
some time. | mean, these two accounts from these two soldiers that you interviewed tonight, as gripp
they are somewhat contradicted by the Fay report. Davis says because the Fay report says — conclu
description of this incident that Ml was not controlling or directing this behavior, and Krol's because

concludes that two military intelligence troops took part in the abuses last night, and other sources in
was one of them.

ZAHN: Specialist Krol, as you heard, adamantly denied he had anything to do with neither directing o
We have a statement for the lawyer for Specialist Armin Cruz, quote: "we adamantly deny that Speci
orchestrated anything." Your response.

MILLER: There - the third military intelligence soldier who was there last night is Specialist Rivera, ai
different version of events. He has described Krol having taken part in the abuses by climbing up on«
balconies in the tier and throwing footballs at the detainees, and Cruz of dumping water on the detain
them. So there are contradictions all around here.

ZAHN: The two gentlemen also contradicted each other's accounts of the chain of command. Mr. Ha
hand suggesting that it was a very confused situation. The last guest, Roman, saying that that wasn't

military police knew what they were supposed to do. They were in charge of the prison. The Mi guys
the interrogations. You see a lot of gray area there, don't you?

MILLER: There's a lot of gray area there. It certainly doesn't look like anybody was totally in charge o
! mean, one of the striking things to me, having written a book about a prison in Afghanistan, is just tt

much greater here. In Afghanistan, the largest prisons held 500, 600 prisoners at most, and at Abu G
many as 6,000. It was just a much more chaotic and large and sort of amok facility than anything | thi

prepared for.
002929
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ZAHN: | know this is early on, and everybody's accounts of what they belleve went on in this very che
where should most of the blame be pointing right now?

MILLER: That's a tough question. | think that the Fay report makes it clear that this is no longer a cas
can describe this as confined to a few bad apples taking advantage of their freedom on the night shifi
also says that there was no indication in many of these instances that this was being ordered or direc
mean, | think that what has to happen now is just — the Pentagon and other agencies need to really s

to reach some — arrive at some new policies that achieve some clarity that eliminates the possibility ¢
a confusing environment in the future.

ZAHN: Just a finat thought, a very personal reflection on the tragedy that both of these men confront
account you buy into.

MILLER: Well, it's, you know, one of the things that | try to keep in mind as we write these stories is,
many readers and many of your viewers think about this as well. What would we have done in those

hard to know. We saw Krol tonight talking about feeling indifferent toward this. He told me much the ¢
interview recently several months ago, where he talked about he didn't report it because he simply di

And that's hard to understand. But when you talk to people who have worked in these prisons, you ur
these are debilitating places to be, especially over a long period of time.

ZAHN: | think both of the gentlemen made that clear this evening. Greg Miller, thank you for your add
We appreciate your time tonight.

MILLER: Thank you, Paula.

ZAHN: Just ahead, we move on to politics, as New York braces for the GOP's big show, and the dem
are coming with it. That story when we come back.

(COMMERCIAL BREAK)

ZAHN: Well, if you are counting, we are 68 days from the election. In a CNN/"USA Today"/Gallup pol
shows President Bush and John Kerry still locked in a statistical dead heat. We are also, of course, f¢
from the Republican convention here in New York, which was the subject of another poll. This one frc
University. Well, the survey found President Bush has an approval rating of only 25 percent among N
Those same New Yorkers apparently think more highly of themselves. 77 percent of them expect Ne'
good hosts for the convention. Still, not everyone is planning such a warm welcome. Maria Hinojosa |

(BEGIN VIDEOTAPE)

MARIA HINOJOSA, CNN CORRESPONDENT (voice-over): In New York City, not all protests look al
A group of women shoo this video as they sneak into Grand Central Station to send a very public me
UNIDENTIFIED FEMALE: It seems like people were so overjoyed and relieved to see those words gt

HINOJOSA: An anti-Bush punching bag standing on a street corner. Self-described anarchists holdin
meetings. A little flower store turned political rallying spot.

{on camera): What are you hearing from New Yorkers? Are you hearing New Yorkers saying, "l want
that protest” or are you hearing New Yorkers saying, “I'm getting away."

UNIDENTIFIED MALE: No. The majority of them are going to be there, 1 think.

HINOJOSA: In a city where Democrats outnumber Republicans, § to 1, protesters want to send a me
like these, pro- choice, gay-friendly, anti-war, have nothing in common with Republicans. But inside ti
the Republicans aren't buying into the caricature being painted outside. They are taking advantage of
image of New York, where many top Republicans are Democratic converts and where party labels dc

RUDOLPH GIULIANI, FMR. NEW YORK MAYOR: | believe one of the things we can accomplish is t
demonstrate how broad the Republican party really is. '

HINOJOSA: Former Republican Mayor Rudy Giuliani is one of the convention's top speakers. Once ¢
has a history of taking more moderate stances on conservative issues.

GIULIANLI: There are a substantial number of Republicans who you would describe as moderate Rep

)
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that's probably the best way to describe them but who have some very, very strong conservative viev
economy, on national defense. But on social views we tend to be moderates.

HINOJOSA: The “we" Giuliani is talking about includes Michael Bloomberg, another Democrat who b
Republican and then became mayor of New York. And there's the state's moderate Republican Gove
Pataki. Both will be convention speakers.

GOV. GEORGE PATAKI {R), NEW YORK: |'ve got elected three times in the state of New York beca
Independents and enough Democrats believe that these principles and policies work for them, too.

HINOJOSA: Going after so-called swing voters means showing that Republican delegates inside the
can address some of the issues the protesters are raising outside.

GEORGE ARZ|, POLITICAL CONSULTANT: It might be a way in which to leverage opposition and tc
people, the protesters aut there. Because | don't know what these people out there are protesting ab
these moderates we have inside, ’

HINOJOSA: But demonstrators want to send a message of théirﬂdwn”thét -nb matter how moderate a
be, it's not enough.

BILL DOBBS, UNITED FOR PEACE AND JUSTICE: The Republicans have brought us four years of
civil liberties, immigrant round-ups and now many of us are going to be marching under the banner, ti
to the Bush agenda.

HINOJOSA: So as the opposition welcomes protesters to town, the Republicans are rolling out a mor
image.

ARZI: If you look at the images outside, with all the protesters and you look at the images inside with
the Karl Rove types will try to tell you, you see, we are much more moderate than people are trying t¢

(END VIDEOTAPE) ZAHN: And that was Maria Hinojosa reporting for us this evening. And just one v
President Bush accepts his party's nomination for the second time. You can see live prime-time cove
Republican National Convention in New York starting Monday night right here on CNN.

Coming up next, a tale of two JFKs, The surprising connections you may not know.
(COMMERCIAL BREAK)

ZAHN: John Fitzgerald Kennedy, John Forbes Kerry. They share the same initials. They're from the ¢
both served in the Navy during wartime and they both wanted to be president.

Well, after Kennedy achieved his goal, he made quite an impression on Kerry, even in person 42 yea

(BEGIN VIDEOTAPE)

ZAHN (voice-over): On an August day in 1962, President John Fitzgerald Kennedy is sailing off New|
One of his passengers is 18-year-old John Forbes Kerry. It is the summer before Kermry starts at Yale
Janet Auchincloss, Jackie Kennedy’s half-sister. Auchincloss invited Kerry to Hammersmith Farm wh
married Kennedy nine years before.

The politically active Kerry idolizes Kennedy. They chat. They board the 60-foot Manitou for a cruise :
(UNINTELLIGIBLE). A few weeks later, Kerry is invited back, this time to watch an America’s Cup rac
President Kennedy is there and again they have a private conversation.

“Thank you for a very unforgettable and exciting time," Kerry later would write the president. "l am, to
ardent Kennedy supporter.” Indeed he was like so many young Catholic men from Massachusetts. K
political speech in a prep school debate was in support of Kennedy's 1960 presidential run. Kerry vol:
Kennedy's first Senate campaign in '62. And when the president campaigned for Democrats in Conn¢
Kerry was in the crowd, a crowd peppered with disruptive hecklers.

JOHN F. KENNEDY, FMR. PRESIDENT OF THE UNITED STATES: But they will leam as this count
the Democratic party is best for them as it is for the country.

ZAHN: Kerry, in this October 1962 lefter, apologizing for the, quote, "deplorable behavior of some of |
undergraduates here at Yale." The young Kerry added, "it is possible that you personally were not bo
happened here, but the insult was made and there is no one here who is not now conscious of it."
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A year later, President Kennedy was dead.

LOUIS DINATALE, UNIVERSITY OF MASSACHUSETTS: Kennedy's shadow on Massachusetts has
been big for 30 or 40 years. ZAHN: Political science professor Lou Dinatale describes Kennedy as th
the Demacratic party.

DINATALE: Celebrity, good looks, coat over the shoulder, loosened tie around the neck, You know, i
for Democrats and it's also a standard because it was unfulfilled.

ZAHN: After the late president's brother Bobby also fell to an assassin, Ted Kennedy became the sta
the family mystique and eventually Kerry's mentor. The senator backed his first and unsuccessful run

1972, The two men have stood side by side for two decades in the Senate, and this year, Kennedy p!
Kerry's presidency.

SEN. TED KENNEDY (D), MASSACHUSETTS: Let's give him a great Waterloo reception!

ZAHN: Kerry seems to be tapping into that JFK playbook, sometimes literally following his footsteps,
same West Virginia diner Kennedy visited 44 years ago.

KERRY: Well, we're going to get to work on it.

ZAHN: Kennedy had PT 109, the small boat he commanded in the Pacific during World War i, swimt
saving a man after being rammed by an enemy warship. Kerry has PCF 94, the Swift boat he comme
saving a man and winning five medals in combat. Each a decorated veteran when he ran for presider
would make America safer than the Republican incumbent, whether against the communists or the te

DINATALE: The campaign actually is evolving precisely the way the 1960 campaign evolved, which i
using his war record is finding himself — is fighting the fight in the middle of the political spectrum, an
a squeaker of an election just like Kennedy was in '60,

ZAHN: Many Democratic presidential candidates before Kerry have tried to capture the magic of JFK
Whether through personal or political inadequacy, most of those efforts have fallen short except the r
year-oid at this White House handshake.

For John F. Kerry the Kennedy era was a sort of golden age and he hopes that the imagery and the ¢
for him this year.

(END VIDEOTAPE)

ZAHN: For more on the imprint that John Kennedy left on John Kemry, | am joined from Washington b
biographer Laurence Leamer. His most recent book is, "Sons Of Camelot, The Fate Of An American
good to see you.

So the similarities in the two JFKs are certainly hard to ignore. But there are some very distinct differe
there? LAURENCE LEAMER, KENNEDY FAMILY BIOGRAPHER: Yes, there certainly are. The idea
some ways it's very similar in that they are both authentic heroes, although there have been aspersio
of them, JFK during his lifetime as well. They both saved one of their sailors. They both deserve the
but the motivation is very different,

John F. Kennedy was a kind of reluctant hero. When his boat was cut in half by a Japanese destroye
his men. He wasn't too comfortable with being called a hero. John Kerry, he's more like JFK's older b
was the anointed, the golden one in the Kennedy family. He was brought up to be president of the Ur
thought he would be president. He was opposed fo World War 11, but he entered because he thought
president, I've got to be a hero. So he was a self-conscious hero and he sought the hero's medals an

mouth and in the summer of 1944, he volunteered for a very risky mission and he was killed. And tha
more similar case.

ZAHN: Laurence, when you see pictures of John Kerry with Ted Kennedy, for example, you are left v
that they are close. But it hasn't always been that way, has it?

LEAMER: No, | mean Ted Kennedy is an 800-pound gorilla in Massachusetts. He doesn't like anybo¢
light, and in the — during the early years, | mean, he was not too comfortable on Kerry and Senator K
issues that, you know, didn't get him too close to Kennedy. Kerry wasn't going to have medical issue:
wasn't going to get in the same way. Now, Senator Ted Kennedy sees the election of Kerry as being
triumph. if he can't be in the White House, this is as close to him being in the White House as he can

ZAHN: How much do you think John Kerry has studied the life of John F. Kennedy?
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RECORD OF TRIAL

OF

CRUZ, Armin J. . : _SPC
(Name: Last, First, Middle Initial) (Social Security Number) (Rank)
HHS, 502d MI Bn
S04th MI Bde U.S. Army Victory Base, Iraq___
(Unit/Command Name) (Branch of Service) (Station or Ship)

BY
SPECIAL (BCD) COURT-MARTIAL
Convened by: Commander
(Title of Convening Authority)
Headquarters, IIT Corps
(Unit/Command of Convening Authority)
Tried at
Baghdad. Iraq on 11 September 2004

(Place or Places of Trial) (Date or Dates of Trial)

INDEX RECORD
Article 39(a) Sessions R-2
Introduction of Counsel R-2
Challenges ' R-N/A
Arraignment R-10
Motions R-N/A
Pleas R-11
Prosecution Evidence R-13
Defense Evidence R-N/A
Instructions on Findings R-N/A
Charge(s) dismissed R-N/A
Findings R-61
Prosecution Evidence R-62
Defense Evidence R-63
Sentence R-152
Appellate Rights Advisement R-151
Proceedings in Revision R-NA
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TESTIMONY

DIRECT/ CROSS/ COURT
NAME OF WITNESS REDIRECT RECROSS

PROSECUTION:
None.
DEFENSE:
SFC invmingd 69
CPT R 76
SFC 83

SG 88

SG 92

SG 93
Accused (unsworn) 106
COURT:
None.

EXHIBITS ADMITTED IN EVIDENCE

NUMBER OR PAGE WHERE
LETTER DESCRIPTION OFFERED ADMITTED
1 Stipulation of fact 13 - 16
2 ERB 62 63
A Certificate of appreciation 63 64
B Excerpts from AR 15-6 investigation 63 64
C Good soldier book 63 64
D Family video : 64 66
E Stipulation of expected testimon 103 105
F Stipulation of expected testimony 103 105
G Stipulation of expected testimony 103 105



APPELLATE EXHIBITS

Request for military judge alone 8
11 Offer to plead guilty 46
III Quantum 46
1V Post-trial and appellate rights 151
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PROCEEDINGS OF A SPECIAL COURT-MARTIAL

The military judge called the Article 39(a) session to order at

0923, 11 September 2004, pursuant to the following orders:

Court-Martial Convening Order Number 2, Headquarters,
ITI Corps, Victory Base, Iraq, dated 14 January 2004, as amended by
Court-Martial Convening Order Number 6, dated 24 July 2004.

[END OF PAGE]
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DEPARTMENT OF THE ARMY
Headquarters, Ili Corps
Victory Base, Iraq
APO AE 09342-1400

COURT-MARTIAL CONVENING ORDER 24 July 2004
NUMBER 6

The following personnel are detailed as members of the special court-martial convened

by Court-Martial Convening Order Number 2, this headquarters, dated 14 January
2004:

COL HHC, 3d Sig Bde
LTC , SC, HHC, 57th Sig Bn

CcoL ' HHC, HI Corps
LTC HHC, Ill Corps
LTC HHC, llf Corps

VICE
COL , HHC, Hll Corps
COL HHC, Ili Corps
LTC HHC, Il Corps
MAJ , AR, HHC, lll Corps
MAJ ) HHC, lll Corps

Relieved permanently.

BY COMMAND OF LIEUTENANT GENERAL METZ:

DISTRIBUTION:

Each individual indicated (1) ’

Cdr, 1l Corps (SJA) (1) Chief, Criminal Law Division
Record Set (1) :

Reference Set (1)
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DEPARTMENT OF THE ARMY
Headquarters, Ill Corps
APO AE 09342-1400

COURT-MARTIAL CONVENING ORDER 14 January 2004
NUMBER 2

A special court-martial is convened with the following members:

COoL , 504th Ml Bde
COL , HHC, Il Corps
_ , HHC, Il Corps

COL , HHC, Il Corps
COoL HHC, [} Corps

LTC , TC, HHC, lli Corps
LTC HHC, 1l Corps

LTC , HHC Corps

MAJ . AR, HHC, Hl Corps
MAJ , HHC, Il Corps

In the event an accused requests that the membership of the court-martial include entisted
persons, the following members are detailed to the special court-martial convened by this order:

MEMBERS

CSM! . HHC, Il Corps
CSM 504th. Ml Bde
SGM HHC, 1l Corps
MSG , HC, 89th MP Bde
MSG , HHC, 3d Sig Bde
| ' VICE
CcoL HHC, Il Corps
COL , HHC, 11l Corps

[ HHC, Hll Corps

HHC Corps
HHC, Ill Corps

Relieved only for trials in which an accused requests that the membership of the court-martial
include enlisted persons. _

BY COMMAND OF LIEUTENANT GENERAL METZ:

) ‘

DISTRIBUTION:
Each individual indicated (1) MAJ, JA
Cdr, 1l Corps (SJA) (1) Chief, Criminal Law Division
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MJ: Court is called to order.

TC: This court-martial is convened by Court-Martial Convening
Orderi%ﬁmber 2, H&adquarters, III Corps, dated 14 January 2004, as
amended by Court-Martial Convening Order.Number 6, same headquarters,
datedh24”July 2004, copies of which have been furnished the military
judge;ucounséiland the accused and which will be inserted at this
point in the reéord. The charges have been properly referred to this

court for trial and were served on the accused on 5 September 2004.

The prosecution is ready to proceed in the case of United

States versus Specialist Armin J. Cruz.

; The accused and the following persons detailed to this

court are present:

COLONEL M., MILITARY JUDGE;

MAJOR GIMMMENENENENNS, TRIAL COUNSEL;

CAPTAIN (UM ~SSISTANT TRIAL COUNSEL;

MR. QRN CIVILIAN, DEFENSE COUNSEL; and

CAPTAIN GNENENS ASSISTANT DEFENSE COUNSEL.

The members are absent.

Sergeant First Class Guuunuulgill h:os been detailed
reporter for this court and has been previously sworn.

All members of the prosecution have been detailed to this

court-martial by Captain ~ Chief of Justice, III
2 602940
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Corps. All members of the prosecution are qualified and certified
under Article 27 (b) and sworn under Article 42 (a), Uniform Code of
Military Justice! No member of the prosecution has acted in any
manner which might tend to disqualify us in this court-martial.

MJ: Specialist Cruz, you have the right to be represented by
Captain W vour detailed military defense counsel. He is
provided to you at no expense to you. Do yéu understand that?

ACC: I understand that, sir.

MJ: You also have the right to request a different military
lawyer to represent you. If the person you request is reasonably
available, he or she would be appointed to represent you free of
charge. Now, if your request for this other military lawyer were
gfanted, however, you would not have the right to keep the services
of your detailed defense counsel because you are entitled only to one
military lawyer. ©Now, you may ask Captain — superiors to let
him stay on the case, but your request would not have to be granted.
Do you understand that?

ACC: Yes, sir.

MJﬁ In addition, you have the right to represented by a
civilian lawyer. A civilian lawyer would have to be provided by you
at no expense to the government. If you’re represented by a civilian

lawyer, you can keep your military lawyer on the case to assist your

’ 002941
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civilian lawyer. Or, you could excuse your military lawyer and be
represented only by your civilian lawyer. Do you understand that?

ACC: Yes, sir.

MJ: Specialist Cruz, do you understand your rights to counsel?

ACC: I understand, sir.

MJ: By whom do you wish to be represented?

ACC: I wish to be represented by Mr. ¢igmms.

MJ: And Captain Guymms, also?

ACC: Both, yes, sir.

MJ: Those two and nobody else?

ACC: Yes, sir.

MJ: Captain @yl put your detailing and qualifications on
the record.

" DC: I have been detailed to this court-martial by Lieutenant
Colonel WM. I'n qualified and certified under Article 27 (b)
and sworn under Article 42 Alpha, Uniform Code of Military Justice.
I have not acted in any manner which might tend to disqualify me in
this court-martial.

MJ: Mr. ammmmb put your qualifications on the record, please.
CDC: Yes, Your Honor. I'm an attorney licensed to practice law

in the state of Texas. I'm a member in good standing of the state
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bar. I have not acted in any manner which might tend to disqualify
me in this court—martial.
[The civilian defense counsel was sworn by the military judge.]

| MJ: i’ve been properly certified, sworn, and detailed to this
court-martial. Counsel for both sides appear to have the requisite
qualifications and all personnel required to be sworn have been

Sworn.

Trial counsel will announce the general nature of the
charges.

TC: Yes, sir. The general nature of the charges in this case
is one specification of conspiracy to maltreat a subordinate and one
specification of maltreatment of a subordinate.

The charges were preferred by Captain U
and forwarded with recommendatiqns as to disposition by Major (ilgy
W :nd Colone]l @EEENNNNM®. The Article 32 investigation was
waived.

Your Honor, are you aware of any matter which might be a
ground for challenge against you?

MJ: As I think both sides are aware of, I am the military judge
in the companion cases involving, at least according to the
Specification, Corporal ¢, Sergeant (., and Specialist
WM. I have no involvement up to this point with Specialist _—

5
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and in neither of the other three cases have we done anything in the
case except motions. There has beén no entering of findings. The
trials are pending. And I have tried and accepted a guilty plea in a
co-accused’s case by the name of Specialist yuuuuliiil)s. I believe
both sides are aware of that. I made no findings in that case or
credibility determinations. I did enter findings of guilty pursuant
to his plea and sentenced him.

I'm assuming both sides are aware of my involvement in the
companion cases?

TC: Yes, sir.

CDC: Yes, Your Honor.

MJ: Does either side desire to question me further or to
challenge me?

TC: No, Your Honor.

DC: No, sir.

MJ: ©Now, Major WM, vyou said the Article 32 in this case was
waived, but my charge sheet shows this has been referred to a
straight special--or to a BCD special?

TC: Yes, sir, that’s correct.

MJ: Specialist Cruz, you have the right to be tried by a court
composed of at least three officer members. Also, if you requested,
you would be tried by a court consisting of at least one-third

6
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enlisted members, but none of those enlisted members could come from
your company and no member of the court would be junior in rank to
you. Do you understand what I’ve said so far?

ACC: I understand, sir.

MJ: Now, if you’re tried by court members, the members will
vote by secret, written ballot and two-thirds of the members must
agree before you could be found guilty of any offense. If you were
found guilty, then two-thirds must also agree in voting on a
sentence. Do you understand that?

ACC: I understand, sir.

MJ: You also have the right to request a trial by military
judge alone. And if approved, there will be no court members, and
the judge alone will decide whether you are guilty or not guilty, and
if found guilty, the judge alone will determine your sentence.

Do you understand the difference between trial before
members and trial before military judge alone?

ACC: Yes, sir.

MJ: Do you understand the choices that you have?

ACC: Yes, sir.

MJ: By what type of court do you wish to be tried?

ACC: I wish to be tried by judge alone, sir.
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MJ: I have before me what’s been marked as Appellate Exhibit I,
a written request for trial by military judge alone. Specialist
Cruz, is that ybur signature on this document?

ACC: It is, sir.

MJ: At the time you signed this request, did you know that I
would be the military judge in your case?

ACC: I did, sir.

MJ: My name was written in there up at the top?

ACC: Yes, sir.

MJ: ©Now, is your request a voluntary one? By that, I mean, are
you making this request of your own free will?

ACC: I'm sorry, sir?

MJ: Is your request a voluntary one? By that, I mean, are you
making this request of your own free will?

ACC: I am making the request, sir.

MJ: If I approve your request for trial by me alone, you give

up your right to be tried by a court composed of members. Do you

understand that?
ACC: Yes, sir.

MJ: Do you still wish to be tried by me alone?

ACC: Yes, sir.

£02946
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MJ: Defense, I understand there is a pretrial agreement in this
case. Is that correct?

CDC: Yes, Your Honor.

MJ: 1Is the judge alone request part of the pretrial agreement?

DC: Yes, Your Honor.

MJ: Specialist Cruz, wé’ll talk more about your pretrial
agreement later in the case, but I want to go over this provision
with you now. Your pretrial agreement apparently states that you
agree to waive, that is, give up trial by members and select trial by
military judge alone. Is that correct?

ACC: Yes, sir.

MJ: Do you understand the difference between trial before
members and trial before military judge alone as I explained them to
you earlier?

ACC: I understand, sir.

MJ: Did you understand these differences between the various
types of trial at the time you signed your pretrial agreement?

ACC: Yes, sir.

MJ: Did you understand you were giving up trial with members
when you signed your pretrial agreement?

ACC: Did I understand the....

(- ]
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You were giving up trial with members when you signed your

agreement?

: Yes, sir.

And was that waiver a free and voluntary act on your part?

It was, sir.

The request for trial by military judge alone is

The court is assembled. The accused will now be arraigned.

TC: All parties to the trial have been furnished with a copy of
the charges. Does the accused want them read?

CDC: The accused waives the reading of the charges.

MJ: The reading of the charges may be omitted.

approved.

[THE CHARGE SHEET FOLLOWS AND IS NOT A NUMBERED PAGE.]

[END OF PAGE]

10
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CHARGE SHEET

_ l. PERSONAL DATA
T. NAME OF ACCUSED (Last, First, Mi) Z. SSN 3. GRADE OR RANK | 4. PAY GRADE
CRUZ, ARMIN J. : ] SPC E-4
5. UNIT OR ORGANIZATION . 6. CURRENT SERVICE
Headquarters and Headquarters Service Company, 502nd Military a. INITIAL DATE b. TERM
intelligence Battalion, 504th Military Intelligence Brigade, APO AE 09342
28 SEP 2000 8 years

7. PAY PER MONTH 8. NATURE OF RESTRAINT OF ACCUSED | 9. DATE(S) MPOSED

a. BASIC b. SEA/FOREIGN DUTY c. TOTAL woh‘

o
# /00.00 % #1, 826.%0

$1,726.80 NAA $4-726-80 None N/A

ADDITIONAL il. CHARGES AND SPECIFICATIONS
10. CHARGE | VIOLATION OF THE UCMJ, ARTICLE 81

THE SPECIFICATION: In that Specialist Armin J. Cruz, U.S. Army, did, at or near Baghdad Central
Confinement Facility, Abu Ghraib, Iraq, on or about 25 October 2003, conspire with Corporal Gllls

., Staff Sergeant GGG Specialist SENNENGGNEGNGGGEGNY Spccialist GENNENG_G——, and
others, to commit an offense under the Uniform Code of Military Justice, to wit: maltreatment of
subordinates, and in order to effect the object of the conspiracy the said Corporal forced detainees
to conduct various physical exercises while the detainees were naked and the said SPC {ifj poured water
on the detainees.

CHARGE Hi: VIOLATION OF THE UCMJ, ARTICLE 93

THE SPECIFICATION: In that Specialist Armin J. Cruz, U.S. Army, at or near Baghdad Central

Confinement Facility, Abu Ghraib, Iraq, on or about 25 October 2003, did maltreat several detainees,

persons subject to his orders, by forcing naked detainees to crawl on the floor in such a manner as to cause
" the detainees’ genitals to touch the floor and by handcuffing the said detainees to one another.

. PREFERRAL

11a. ME OF ACCUSER (Last, First, M) b. GRADE c. ORGANIZATION OF ACCUSER )
b CPT HHSC, 502nd MI Battalion

d. SIGNATURE OF ACCUSER e. DATE
AN o Sepoi

AFFIDAVIT: Before me, the undersigned, authorized by law to administer oaths in cases of this character,
personally appeared the above named accuser this ?H_‘\., day of Statemb et , o4 |
and signed the foregoing charges and specifications under oath that he/she is a person subject to the Uniform
Code of Military Justice and that he/she either has personal knowledge of or has investigated the matters set
forth therein and that the same are true to the best of his/her knowledge and belief.

HHD, 504" Military Intelligence Battalion

Organization of Officer

Typed Name of Officer

Trial Counsel
Official Capacity to Administer Oath
(See R.C.M. 307(b) — must be a commissioned officer)

Captain

rad

DD FORM 458, MAY 2000 PREVIOUS EDITION IS OBSOLETE.
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on_4 5> ggﬁm/wr Zo0Y . the accused was informed 67 the charges against him/her and of
the name(s) of The accuser(s) known to me (See R.C. M 308 (a)). (See R.C.M. 308 if notification cannot be made.)

HHSC, 502nd MI Battalion

Organization of Immediate Commander

Typed Name of Immediate Commander

Captain

Signa_

IV. RECEIPT BY SUMMARY COURT-MARTIAL CONVENING AUTHORITY

13.

The sworn charges were received at \"'350 hours, 4Sc -‘A'\’ 2004 _at HQ B0 MT B0

‘Designation of Command or

Officer Exercising Summary Court-Martial Jurisdiction (See R.C.M. 403)

. Commanding
Typed Name of Officer Official Capacity of Officer Signing
Major

Qrade

Signature

V. REFERRAL; SERVICE OF CHARGES

: NATION OF COMMAND OF CONVENING AUTHORITY b. PLACE Vlctory Base, Iraq .c. DATE WﬁgD)
Headquarters, IIT Corps APO AE 09342 Nn4

Referred for trial to the  gpecial court-martial convened by Court-Martial Convening Order Number 2,

dated 14 January 2004, as amended by Court-Martial Convening Order Number 6, dated

24 July 2004 , , subject to the following instructions: 2

Empowered to adjudge a bad-conduct discharge.

By COMMAND of LIEUTENANT GENERAL: MET?Z:
Command or Order
IR Chief, Paralegal NCO
Typed Name of Officer

Official Capacity of Officer Signing

Serqeant Ma1 or/E-9

, | (caused to be) served a copy hereof on (each of) the above named accused.

N Masor

'Typed Name of Trial Counsel Grade or Rank of Trial Counsel

Signature

FOOTNOTES: 1— When an appropriate commander signs personally, inapplicable words are stricken.
2 — See R.C.M. 601(e) concerning instructions. If none, so state.

DD FORM 458 (BACK), MAY 2000
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TC: The charges are signed by Captain Wi, -

person subject to the Code as accuser; are properly sworn to before a
commissioned officer of the armed forces authorized to administer
oaths; and}are properly referred to this court for trial by
Lieutenant:General Thomas F. Metz, the Convening Authority.

MJ: Accused and counsel, please rise. [The accused and his
counsel stood.]

Specialist Armin J. Cruz, I now ask you, how do you plead?
Before receiving your plea, however, I advise you that any motions to
dismiss or to grant other appropriate relief should be made at this
time. Your defense counsel will speak for you.

CDC: Your Honor, the defense has no motions.

MJ: Please enter a plea.

CDC: To all charges and their specifications: Guilty.

MJ: Specialist Cruz, your-counsel has entered a plea of guilty
for you to both charges and their specifications. Your plea of
guilty will not be accepted unless you understand its meaning and
effect. I'm going to discuss your plea of guilty with you. If at

any time you have any questions, stop and ask them. Do you

understand that?

ACC: I understand.
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MJ: A plea of guilty is equivalent to a conviction and is the
strongest form of proof known to the law. On your plea alone and
without receiving any evidence, this court can find you guilty of the
offenses to which you've pled guilty. Your plea will not be accepted
unless you realize that by your plea, you admit every act or omission
and element of the offenses to which you've pled guilty, and that
you're pleading guilty because you actually are, in fact, guilty. If
you do not believe that you are guilty, then you should not, for any
reason, plead guilty.

Do you understand what I’ve said so far?

ACC: Yes, sir.

MJ: Now by pleading guilty, you give up three important rights,
first, the right against self-incrimination; that is, the right to
say nothing at all. |

Second, the right to a trial of the facts by this court;
that is, your right to have this court-martial decide whether or not
you're guilty based upon evidence the prosecution would present and
on any evidence you may introduce.

Third, the right to be confronted by and to cross-examine
any witness called against you.

Do you have any questions about any of these rights?

ACC: No, I do not, sir.

- (602852
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MJ: And that’s what you have, okay. In this whole document,
the photos and the narrative constitute the stipulation of fact.
That'’s your understanding?

ACC: I understand that, sir.

MJ: Now, if I admit this stipulation into evidence, it will be
used in two ways. First, I will use it to determine if you are, in
fact, guilty of the offenses to which you've pled guilty. And
second, I will use it to.determine an appropriate sentence for you.

Do you understand and agree to these uses of the
stipulation?

ACC: I understand and agree, sir.

MJ: Do both counsel also agree to these uses?

TC:- Yes, sir.

DC: Yes, Your Honor.

MJ: Specialist Cruz, a stipulation of fact ordinarily cannot be
contradicted. If it should be contradicted after I have accepted
your plea, I will reopen this inquiry. You should, therefore, let me
know if there's anything whatscever you disagree with or feel is
untrue. Do you understand that?

ACC: I understand, sir.

MJ: At this time, I want you to read your copy of the

stipulation silently to yourself as I read it to myself.

)
<
o
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[The accuséd did as directed.]

MJ: Have you finished reading the stipulation of fact?

ACC: Yes, sir.

MJ: TIs everything in the stipulation true?

ACC: Yes, sir.

MJ: 1Is there anything in the stipulation that you do not wish
to admit is true? |

ACC: No, sir.

MJ: Do you agree, under oath, that the matters contained in the
stipulation are true and correct to the best of your knowledge and
belief?

ACC: Yes, sir.

MJ: Defense counsel, do you have any objection to Prosecution
Exhibit 1 for identification?

CDC: No, Your Honor.

MJ: Prosecution Exhibit 1 for identification is admitted into
evidence, subaect to my acceptance of the accused’s guilty plea.

Specialist Cruz, at this time, I'm going to explain to you
the elements of the offenses to which you have pled guilty. By
“elements,” I mean those facts which the government would have to
prove beyond a reasonable doubt before you could be found guilty if
you had pled not guilty. When I state each element, ask yourself two

16
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things, first, is the element true; and second, whether you wish to
admit that it’s true. After I list the elements for you, be prepared
to talk to me about the facts regarding the offenses.

bo you have a copy of the charge sheet there?

ACC: Yes, sir.

MJ: I'm going to start with Charge II. 1In the Specification of
Charge II, you have pled guilty to maltreatment of subordinates, in
violation of Article 93 of the Uniform Code of Military Justice. As
alleged and pled, this offense has the following two elements:

One, that several detainees were subject to your orders.

And two, that at or near Baghdad Central Confinement
Facility, Abu Ghraib, Irag, on or about 25 October 2003, you
maltreated the said several detainees by forcing them to crawl on the
fioor in such a manner as to cause the detainees’ genitals to touch
the floor and by handcuffing the said detainees to one another.

“Subject to the orders of” include persons under the direct
or immediate command of you. The maltreatment must be real, although
it does not have to be physical. “Maltreated” refers to treatment
that when viewed objectively under all the circumstances is abusive
or otherwise unwarranted, unjustified and unnecessary for any lawful

purpose and that results in physical or mental harm or suffering or
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reasonably could have caused physical or mental harm or suffering.
Assault or.improper punishment may constitute this offense.

Now, turn back to Charge I. 1In the Specification of Charge
I, you have pled guilty to conspiracy to maltreat subordinates, in
violation of Article 81 of the ﬁniform Code of‘Military Justice. As
alleged and pled, this offense has the following two elements:

First, that at or near Baghdad Central Correctional

Facility, Abu Ghraib, Iraqg, on or about 25 October 2004 [sic], you

entered into an agreement with Corporal m, Staff
Sergeant VSRR Speccialist -, Specialist g
Il-l and others to commit maltreatment of subordinates, an offense
under the Uniform Code of Military Justice.

And two, that while the agreement continued to exist and
while you remained a party to the agreement, Corporal - and
Specialist WM. performed the overt acts alleged, that is, Corporal
VWl forced detainees to conduct various physical exercises while
the detainees were naked, and Specialist - poured water on the
detainees for the purpose of bringing about the object of the
agreement.

Now, the_elements of the offense to which you are charged
with conspiracy to commit, namely, maltreatment of subordinates, or

as I told you earlier for Charge I, proof that the offense of

18 002958
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maltreatment of subordinates actually occurred is not required.
However, to be guilty of conspiracy, the agreement must have included
every element of the offense of maltreatment of subordinates.

Now, the agreement of the conspiracy does not have to be in
any particular form or expressed in formal words. It is sufficient
if the minds of the parties reach a common understanding to
accomplish the object of the conspiracy, and this may be proved by
the conduct of the parties. The agreement does not have to express
the part in which the conspiracy is to be cgrfied dut or what part
each conspirator is to play. The overg act required for this offense
does not have to be a criminal act, but it must be a clear indication
that the conspiracy is being carried out. The overt act may be done
either at Lhe time of or following the agreement. The overt act must
clearly be independent of the agreement itself, that is, it must be
more than merely the act of entering into the agreement or an act
nécessary to reach the agreement.

Specialist Cruz, do you understand the elemenﬁs and
definitions as I’ve read them to you and as they apply to each
specification?

ACC: I understand, sir.
MJ: Do you understand your plea of guilty admits that these

elements accurately describe what you did?

19
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sir?

MJ:

ACC:

MJ:

ACC:
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I understand, yes, sir.
Do you have any questions about any of them?

Yes, sir, I don’t know how to bring this up, it’s the date,

The date?

You said 2004, and it’s 2003.
Well, the charge sheet says 2003.
Oh, my apologies, sir.

No, it was my fault, it’s my fault. I wrote down 2004, but

no, thank you. No, both of these events allegedly occurred on or

about 25

ACC:

MJ:

ACC:

MJ:

together

ACC:

MJ:

October 2003.

Yes, sir.

Do you have any other questions?

No, sir.

Do you believe and admit the elements and definitions taken
correctly describe what you did?

I do, sir.

Specialist Cruz, at this time, I want you to talk about

what happened. First of all, how old are you?

ACC:

MJ:

ACC:

I'm 24 now, sir.
And how long have you been in the Army?
In just a couple of weeks, it will be 4 years, sir.

20

032960



10
11
12
13
14
15
16
17
18
19
20
21

22

MJ:
ACC:
MJ:
ACC:
MJ:
ACC:
MJ:
ACC:
MJ:
ACC:
MJ:
VACCE

first set

"

1M
It
[

4 years. Are you a Reserve component soldier?

I am, sir.

Are you National Guard or Reserve?

Reserve, sir.

Reserve, okay. And were you activated for this deployment?
I was, sir.

And when were you activated, approximately?

March 17th, if memory serves, sir.

20037

Yes, sir.

And how long were you activated for?

There’s some confusion as to that from the unit, sir. The

of orders we got were for 6 months, but it ended up being

for the one-year tour in Iraq, sir.

MJ: And then have you been extended beyond that pending this
proceeding?

ACC: Pardon me, sir?

MJ: Have you been extended beyond that pending this proceeding?

ACC: Yes, sir.

MJ:

Defense, 1is there any issue that the accused is properly on

active duty for this trial?

CDC:

He’s properly on active duty, Your Honor.

21
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MJ: Currently.

CDC: fes, sir.

MJ: There’s no issue as to----

CDC: There’s no issue.

MJ: Now let’s go back to 23 October of--excuse me, 25 October
of 2003, I"ll get the dates right. Now, were you working at the
prison at Abu Ghraib at the time?

ACC: i was, sir.

MJ: What was your job?

ACC: T was an analyst, a member of a Tiger Team.

MJ: A Tiger Team, and your MOS is what?

ACC: 96 Bravo, intelligence analyst.

MJ: That would be in the rubric of the military intelligence
area?

ACC: Yes, sir.

MJ: And you were there in the course of your job, and again, I
don’t want you to tell me anything that may be classified. What did
you do in the day to day, doing the job in your MOS, I know that
there’s other things that soldiers do.

ACC: Roger, sir. During the time that I was at Abu Ghraib on a
Tiger Team before I moved to other sections, the job duties would
require finding intelligence gaps that an interrogator may find, and

22

002962



10

11

12

13

14

15

16

17

18

19

20

21

22

1
LA
S
Libh

then researching the information to prove or disprove whatever
information was extracted in interrogation.

MJ: So, somebody else--you weren’t an interrogator then.

ACC: i was never—--I'm not qualified. I didn’t go to AIT, sir,
as an inteﬁrogator, but there were times that I was askedgfo
interrogate based on the security clearance level for the
interrogation.

MJ: Okay, so your day-to-day activities were to analyze the
intelligence other interrogators got, but occasionally because of
your clearance, you had to ask detainees or the individuals
questions.

ACC: Roger, because of the difference between an interrogator’s
clearance and the analyst’s clearance.

MJ: Okay, now on the 25th of October of 2003, from looking at
the stipulation of fact, this event began, at least your involvement
was, when Specialist G woke you up?

ACC: Roger, sir.

MJ: Now, in your own words, just kind of tell me what happened
that day.

ACC: I was on my cot. It was late. I was getting ready to rack

out, or I was already racked out. Specialist 'll‘ came to the hooch

area that I was staying in.
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MJ: Now who's Specialist Y

ACC: He’s an interrogator, 97 Echo, assigned to the unit I was
assigned té, sir;

MJ: @kay, he was an interfogator, but he was also in your
military intelligence unit for want of a better term.

ACC: Roger, sir.

MJ: Okay, go ahead.

ACC: And then said that he was--he told me that the MPs were
disciplining three detainees that were alleged to have raped a
teenager and if I wanted to go see what they were doing. And, I
said, “Yes,” I walked down there. When I got there, it appeared that
they were taking a break. My aésumption was that Specialist R was
there for the first part because he told me what they were doing, it
was--punishing for raping a young man. And then....

MJ: When you showed up, there was nothing going on.

ACC: It seemed like they wére done, yes, sir, a break.

MJ: Now, when you said “showed up,” where did this occur?

ACC: In the hard sité, sir.

MJ: Now, there’s two tiers there?

ACC: I always got them confused, sir.

MJ: Confused, okay.
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ACC: I'm going to trust thét this is right and it was 1B, but I
always had a hard time what that was.

MJ: And when you walked into this scene up to the point before
you did anything, who did you see there that you can remember?

ACC: I remember seeing a fémale, Army Specialist - a lady,
a female soldier who I didn’t realize her name until later on in the
media and then seeing her picture as PFC —. I might’ve known
her name that day, but I really didn’t know her; Sergeant CNG_NND,
Corporal — Specialist -, Spe;:ialist -, Specialist
W hcre was a civilian interpreter there, I can’t really

pronounce his name correctly.

MJ: Was he an Iragi civilian?

ACC: No, no, sir, he worked for, my belief is that he worked for
the Titan group. He worked with soldiers.

MJ: I mean, but was he American?

ACC: Yes, sir. Then there was a soldier there that was in green
BDUs. I couldn’t tell you his ﬁame, sir. That’s all that I can
remember, sir.

MJ: Now, did you see any detainees when you walked up?

ACC: Not initially. Soon after I got there, Specialist_

pulled them out.

MJ: Pulled them out from where?
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ACC: Cells, sir.‘

MJ: Were they iﬁ three separate cells, or all were in one cell,
if you can remember? |

ACC: If memory Serves right, sixr, I believe two wefe together
and one was brought later, and I don’t know from where, sir.

MJ: And Specialist - brought them out. -Now, you’ré in a
hallway betweeﬁ cells here? |

ACC: Yes, sir.

MJ: And this is a multi-tiered operation, two tiers?

ACC: Yes, sir.

MJ: And the floor is concrete?

ACC: Yes, sir.

MJ: So Specialist - you sald, brought the three guys out?

ACC: Roger, sir.

MJ: What were they wearing?

ACC: To be honest, I couldn’t remember. The typical garb was
either, an orange jumpsuit, sometimes sheets.

MJ: The first time----

ACC: They were wearing something, yes, sir.

MJ: The first time you saw the-three detainees, they were
wearing something.

ACC: I believe one of them was just in underwear.
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MJ: Did they eventually become naked?

ACC: Yes, they did, sir.

MJ: How did that happen?

ACC: By orders of me and other people there, sir.

MJ: Now, you walk up to the scene, had you heard anything
béfore this about how the MPs sometimes treated the detainees?

ACC: I didn’t know how they brought their disciplinary
procedures or anything, sir.

MJ: So you walked up, and then you said, you among others told
them to take off all their clothes?

ACC: Yes, sir.

MJ: Well, why did you do that?

ACC: There’s no real good reason why that would happen, sir.

MJ: Do you have a real bad reason why it happened, though?
Were you just going along with what the other guys were doing?

ACC: Perhaps that’s a part of it. I think a bigger part is I--I
think this is in there that....

MJ: Specialist Cruz, don’'t worry about whether it’s in the
stipulation of fact or not, just tell me in your own words as best
you can remember, okay?

ACC: I was under the--I didn’t really see when I was looking at
the three detainees that were rapists when I was looking at them,

27
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sir. It was shortly after a mortar attack, and frankly, I saw three
guys that killed two soldiers and injured me, injured my bosses, and
that’s not a reason.

MJ: No, it’s an explanation though. You were saying, and the
mortar attack that occurred .about a month earlier that’s in the
stipulation of fact of where two soldiers died, including one who
apparently you knew?

ACC: He was my boss for a while, sir, he was my NCOIC.

MJ: And other people were injured. So when you came onto this
scene, you saw these three Iraqgis, you associated them with the
Iragis who, or similar to the Iragis who had mortared your friends.
Is that what you’re telling me?

ACC: Yes, sir.

MJ: That in your mind, you knew they weren’t the same guys, or
they could be, but you didn’t know.

ACC: They could’ve been, I mean, there’s no proof. It wasn't a
logical thing.

MJ: But did you want then to take out on them what happened to
your friends?

ACC: I believe that’s correct.

MJ: Now, when you walked in, you were clear that these people

were detainees?
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ACC: Yes, sir, they were in the prison.

MJ: And in your role as, I guess, primarily as a soldier, are
they subject to your orders?

ACC: They are, sir.

- MJ: The way the prison runs is that they have to obey what you
tell them to do?

ACC: Yes, sir.

MJ: Okay, so they come out and then you and others tell them to
take off their clothes. What happened next?

ACC: They were told to do various physical exercises such as the
low crawlings. When one of them arched their back up to get up, I
put my----

MJ: How did they——we’re kind of out of sequence here. They
came out, you told them...Specialist Cruz, take your time. We've got

all the time in the world. They came out, you among others told them

to take off their clothes.

ACC: Yes, sir.

MJ: And then, what happened right after that?

ACC: They were handcuffed together, sir, near--I believe the
first time was standing up next to the actual bars of the cell.

MJ: Okay, now did you handcuff them to each other? Did you
help the other ones handcuff----
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ACC: At this time--I did, yes, I'm not saying I did not, I did,
but not at this particular time.

MJ: Okay, it starts out, somebody else is handcuffing them
together, and they’re standing up?

ACC: Right.

MJ: What happened next?

ACC: They were instructed to get on the ground, and that’s when
I started with the handcuffing.

MJ: They got on the ground and then you started handcuffing.

ACC: Roger.

MJ: Now, were they any threat to you at this time?

ACC: No, they were not.

MJ: You had a, what, half dozen, at least, soldiers there, if
not more? And these guys, were these guys obeying everything you
guys told them to do?

ACC: They were.

MJ: When you told them to take off their clothes, they took off
their clothes?

ACC: Yes, sir.

MJ: When _ pulled them out, one female specialist was able
to tell all three to come out?

ACC: Yes, sir.

30
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MJ: So there was no risk of these guys.

ACC: They were not a threat to us.

MJ: Why did you handcuff them then? I mean, was this part of
your...I mean, did you do it to protect yourself or did you do it to
mess with the guys, for want of a better term?

ACC: I believe it would be the latter, to mess with them, sir.
And they clearly weren’t any sort of threat to us. They couldn’t
have inflicted any harm to any of us.

MJ: And do you think when you did that, that caused them
physical suffering?

ACC: Yes, sir.

MJ: And in this whole environment, having their clothes taken
off and putting them down----

ACC: It was humiliating.

MJ: What happened next?

ACC: At some point right thereafter, Specialist 'Il' went to the
second floor--before that, actually, there was a time when two of
them were handcuffed on the ground. They were both handcuffed on the
ground. There was a third detainee off closer to the main exit door.
Specialist- was asking that person, “Why did you rape this young
man?” And he expressed to him that he did not want him to lie, and

to tell him the truth.
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MJ: Did he say it like you saying it to me, or was it perhaps a
lot more forceful?

ACC: It was yelling and screaming. He wasn’t happy at the time.

MJ: Did any of these guys speak Engliéh, to your knowledge?

ACC: ﬁo, sir. The civilian, whose name I can’t pronounce

correctly—--—-—-

MJ: Was he kind of translating or....

ACC: Roger, sir.

MJ: Okay, go ahead.

ACC: At one point, the first overt act there I saw was
Specialist_ go grab a detainee by...I don’t remember if he was

wearing a jumpsuit or just grabbing him by the chest. I remember

grabbing this area.
MJ: The upper chest area?

ACC: Roger, and slapped him and said, “I know you’re lying to

me. Tell me the truth.”
MJ: Okay, what happened next?

ACC: I think he pulled them over to the two detainees and he

walked upstairs.

MJ: Okay, was this guy, was he naked, too, then at that point,

or had he put his clothes back on?
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ACC: if he did have clothes on, and I don’t think he did, sir.
He definitely was instructed to get them off by the time he got to
the other two detainees.

MJ: So when you say— may have grabbed his shirt, you’re
just not sﬁre whether he was undressed. Okay, so he goes back
and....

ACC: Second floor, someone was throwing a Nerf ball, initially.
I don’t remember who it was. I know I saw Specialist‘lll. up there.
He took a Nerf ball, football, and threw it down on the detainees.

MJ: And threw it down, and what did he do with it?

ACC: He just threw it down at the detainees, sir.

MJ: Just to hit them?

ACC: Roger.

MJ: What were the detainees doing at this time?

ACC: Nothing, they couldn’t do anything, sir. They were
helpless, they were handcuffed.

MJ: They were handcuffed? Were the handcuffs behind their back
or in front, or were they handcuffed together?

ACC: They were handcuffed...all of the above, sir.

MJ: The Ziploc--cuffs----

ACC: Negative, metal----

MJ: The metal regular handcuffs.
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ACC: Right, like the handcuffs used back home in the States, not
zip ties, just metal.

MJ: What happened next?

ACC: One of the senior ranking peréons, Sergeant WD
reorganized the handcuffs. That went on for a little bit. I cannot
tell you the logic to that one. Clearly there isn’t, it was just a,

“I'm gonna handcuff them this way, and then I'm going to handcuff

" them this way.”

MJ: Okay.

ACC: And then, I went up to the second floor and I grabbed a
Nerf football.

MJ: Okay.

ACC: I threw it, but I also say that I didn’t hit the detainees,
but it was in the direction.

MJ: You were trying to hit them?

ACC: Yes, sir.

MJ: I'm sorry?

ACC: [No verbal response.]

MJ: I saw you nod, 1it’s just that the court reporter needs a

verbal.

What happened after that?
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ACC: i went downstairs and leaned against the wall and.I said,
at some point close to this, I noticed that one of the detainees
around the handcuffs was starting to bleed. And I looked at Corporal
O :nd I said to him, “Hey, guy, that guy’s bleeding. I
mean, some;of this stuff you’re telling me...whatever. This can’t be
okay. He’s bleeding. We’ve got to loosen those cuffs. We’ve got to
take them off. We’ve got to put a stop to this now.”

MJ: Okay.

ACC: That went back and forth for a few minutes. It wasn’t like
just one time, “Hey, he’s bleeding,” or anything like that.
Eventually, he got up, he went over and took the cuffs off. And then
pretty shortly thereafter, Specialist ¥ left and I left, and I
would assume Specialist W left soon thereafter. I don’t know.

MJ: During the time you were there, you said you’d...let’s kind

of back up a little bit. There was a point where you put a foot on

them?
ACC: Yes, sir.
MJ: When was that?
-
ACC: A detainee was low crawling and he tried to stand up, arch
up, and I just put my foot down on him.

MJ: He was low crawling on all fours?

ACC: Negative, like a low crawl.
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elbows and pulling along, and then he’d try to raise up and you put

Okay, like a low crawl, he was dragging himself on his

your foot down, okay.

ACC:

MJ:

floor?

ACC:

MJ:

ACC:

MJ:

ACC:

MJ:

ACC:

MJ:

ACC:

MJ:

ACC:

MJ:

ACC:

MJ:

floor?

Now, did you tell them to crawl on the floor?

I'm sorry, sir?

Were you part of the group that told them to crawl on the

Yes, sir.

I'm sure that’s before you put your foot on him.

Roger, sir.

And that was after the handcuffs had gone on, or before?

Before.

And how did that part of the incident come up?

At the time we just said, you know, “Low crawl.”

And were they naked at the time?

In the beginning, no, but eventually, sir, they were.
Were they low crawling naked?

Yes, sir.

And you told them to low crawl?

Yes, sir.

And that was causing their genitals to drag along the
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ACC: Yes, sir.

MJ: Now, when you walked in and you sav i) G
L) and_, and there were some others involved in this, also?

ACC: Yes, sir.

MJ: And I suspect--how long did it take you to realize what was
happening here?

ACC: Pardon me?

MJ: You said you walked in, the detainees were in the cell

before- brought them out, right?

ACC: Right.

MJ: They brought them out, anc- had said something to you
earlier, “Let’s see what the MPs are going to be doing.”

ACC: Roger.

MJ: And then, she brings them out, and then is that when the
abuse started when you were there?

ACC: Yes, sir.

MJ: So at that p-oint, was-,- - and—

all involved in this?

ACC: GIEEES , gamud, RN, gunemnelll cs, sir.

MJ: And there were some other people involved, who you don’t

know their names?

ACC: Yes, sir, I'm sorry, I wish I did.
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MJ: No, no, no, no. The way it’s charged, it says those four

names and others.

ACC: Correct.

MJ: So at that point, you realized that they were going to be
abusing these détainees?

ACC: Yes, sir.

MJ: And then did you, by your actions, join in with them in
this abuse?

ACC: I did, sir.

MJ: Now, remember I talked to you about thg conspiracy requires
an agreement, and that can be in a codple of ways. It could be, for’
example in this case, you walk in saying, “Hey, I'11 go along with
you guys, let’s abuse the detainees,” and that would be a verbal
agreement. Do you understand that?

ACC: Yes, sir.

MJ: Or by your actions, saying nothing at all, that could form
an agreement, also. |

ACC: Yes, sir.

MJ: Do you believe your actions indicated your affirmative

agreement to go along with what they were about to do to maltreat the

detainees?
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ACC: I think it was clear that it was a silent agreement that

was expressed through my actions.

MJ:

ACC:

MJ:

And in your mind, that’s what you were doing.

Yes, sir.

Now after you had, by your actions, joined in with this,

did Gammmy make the detainees do something with physical exercise?

ACC:

MJ:

ACC:

Yes, sir.
What did he make them do?

Made them low crawl and a lot of PT, jumping jacks, roll

left or right.

MJ:

ACC:

sir.

MJ:

ACC:

MJ:

ACC:

MJ:

ACC:

MJ:

ACC:

MJ:

And at the time, they were naked?

Both, and yes, there were times that they were naked, yes,

And -, did he do anything with some water?
Yes, sir.

What did he do with water?

He poured water on the detainees, sir.

Why did he do that?

I have no idea, sir.

Let me back up. This was October, correct?
Yes, sir.

Even for Iraqg, I suspect it was cool.
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ACC: Yes, sir.

MJ: And was cold water being poured on them?

ACC: Yes, sir.

MJ: bo you believe that was part of the abusive behavior that
these guys were doing?

ACC: It was, sir.

MJ: And you understand the law of conspiracy, is that once you
join the agreement, you’re responsible for all the acts?

ACC: I do, sir.

MJ: Now Specialist Cruz, I need to talk a little more about
your training and background. You indicated earlier you’re an
intelligence analyst?

ACC: I am, sir.

MJ: 1In your military job.

ACC: Yes, sir.

MJ: And as such, have you received training in the Geneva
Convention?

ACC: I did receive Geneva Convention training at basic training.

MJ: And have you ever received any specialized training in

interrogation, proper interrogation techniques?
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ACC: in interrogation techniques, the only thing I really
received, sir, was like on the job training, sir, but no like
schoolhouse training.

MJ: Now, at the time, were these guys, the MPs told you that
these guys'were suspected of raping a 1l5-year old boy in another part
of the prison, correct?

ACC: At the time, it Qent from being a solid, “They did it,” to
“We think, and suspect.” But at first, it was, “These guys raped a
kid.”

MJ: Were these guys, to your knowledge, have any type of
intelligence value?

ACC: No, sir.

MJ: I mean, were they inithe facility to begin with because of
that, to your knowledge?

ACC: To my knowledge, they were never interrogated for any
intelligence value whatsoever, sir.

MJ: They were simply there for other type of criminal
misconduct.

ACC: Most likely if they were in the hard site, sir, it was
either there was some kind of criminal misconduct or they were a
disciplinary problem, which was held on that side.

MJ: Okay.
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ACC: I mean, just from the talks in the interrogation control

room, you kind of have a feeling which guys are of intelligence

value, and I never heard anything about these guys having any kind of

intelligence value.

MJ: And in your position, you would have heard that, right?

ACC: I believe I would,

sir.

MJ: I mean, is it usual if someone is going to be coming--an

intelligence detainee or a detainee for which there may be some

interrogation, I’'m assuming there’s some type of interrogation plan

developed?

ACC: Roger.

MJ: And they’re identified.

the plan?
ACC: Roger.

MJ: So it’s not just,

Are you involved in that part of

all of a sudden people show up and the

MPs start interrogating these guys.

ACC: MPs don’t run interrogations,

with setting conditions, which is like,

sir. I mean, they can help

where are they going to live,

which camp, well, maybe in some cases the MI guys decide which camp.

But the interrogation process itself is supposed to be done by

interrogators.
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MJ: And the MP’'s role is simply, for want of a better term,
care and custody?

ACC: And security.

MJ: And security of these guys. So your job----

ACC: We’re not responsible for feeding them, etceteras.

MJ: But the MPs aren’t responsible for interrogating them.

ACC: They do not interrogate.

MJ: They do not interrogate. And at your level, you’re at the
tactical level down there where the rubber meets the road, and the
MPs were not there to interrogate, they were simply to provide
security and other types of things.

ACC: I never once saw an MP do an interrogation.

MJ: Never saw them—----

ACC: Now, I’ve seen them in the facilities and I've seen them
provide security and walk them to and from. But the interrogation
process itself is solely done by either civilian or military
interrogators.

MJ: Through----

ACC: MI or----

MJ: You’re MI, okay. So then would it be fair to say that to
your knowledge, there was no direction from any level to tell the MPs

to interrogate these guys?
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ACC: I can’t imagine that happening, sir.

MJ: You just find that....

ACC: I can’t imagine anyone telling an MP to go interrogate.

MJ: And then what they were doing to these guys, was it any way
or shape--do you believe that they were performing something of a
military authorized function of interrogating them, or did they just
want to take their chance to abuse detainees?

ACC: They wanted to take their chance, sir.

MJ: Did anyone make any remarks that would indicate to you that
that’s what they were doing?

ACC: Yes, sir.

MJ: And what was that?

ACC: At one point, when I asked Sergeant Willlllllll® I mean I
asked throughout the night, “Are we within our norms here? I mean, I
know what my IROE 1is,” that’s interrogation rules of engagement.

MJ: And your IROE says you don’t do this.

ACC: Right, sir. You can’t touch them except for handcuffing
them, sir. “What’s your SOP, and what’s your ROE,” and he said that
he was in the green and he was good. And then right after that in
the same conversation, Corporal Wil said that--well, Sergeant
ol s:id that, “Well, the thing is, this kind of thing right

here doesn’t happen back home.” He works in a correctional facility
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somewhere, I don’t remember where, but he said he worked in the jail.
And then Corporal W said, you know, he loves this shit. Hey,
this is what he lives for.

MJ: What was he referring to when he said that?

ACC: What’s happening to the detainees, sir.

MJ: Now, I know you’re not an MP, but when you walked in and
you saw what was happening, did you know it was wrong?

ACC: Yes, sir.

MJ: Did you know your participation was wrong?

ACC: Yes, sir.

MJ: Even though you were upset about what happened to your

friend, do you think that gave you a legal reason to do this to these

detainees?
ACC: No reason, sir.
MJ: There’s an explanation, but I'm just saying....
ACC: There’s no way to justify that, sir.
MJ: And you knew it was wrong at the time, sir.
ACC: Yes, sir.
MJ: And today you know it’s wrong.
ACC: I do, sir.
MJ: Does either side believe any further inquiry is required?

TC: No, Your Honor.
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CDC: No, Your Honor.

MJ: Trial counsel, I would assume that the maximum permissible
punishment in this case is the jurisdictional limit of this'court?

TC: Yes, sir;

MJ: Do you agree?

CDC: Yes, Your Honor.

MJ: Special Cruz, the maximum punishment authorized in this
case based solely on your guilty plea is confinement for one year,
reduction to the grade of Private El; forfeiture of two-thirds pay
per month for 12 months, a bad-conduct discharge, and a fine may also
be adjudged. Do you understand that?

ACC: Yes, sir.

\

MJ: Do you also understand that based on your plea alone, this

court could sentence you to the maximum punishment of which I just

stated?
ACC: I do, sir.
MJ: There is a pretrial agreement?
TC: Yes, sir.
MJ: Mark the offer portion as Appellate Exhibit II, the quantum

as Appellate Exhibit III. Defense, have copies of both documents in

front of the accused.
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Specialist Cruz, I have before me what’s marked as

Appellate Exhibit II, which is the offer portion of'your-pretrial
agreement. You should have both this document and also Appellate
Exhibit III. Did you sign this pretrial agreement?

ACC: The offer to plead guilty, sir?

MJ: Yes.

ACC: Yes, I did.

MJ: Did you read it thoroughly before you signed it?

ACC: I read it, sir, yes, sir.

MJ: Do you understand the contents of your pretrial agreement?

ACC: I understand, sir.

MJ: Did anyone force you in any way to enter into this
agreement?

ACC: No, sir.

MJ: Does this agreement contain all the understandings or
agreements that you have in this case?

ACC: Yes, sir.

MJ: Has anyone made any promises to you that are not written
into this agreement in an attempt to get you to plead guilty?

ACC: No, sir.
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MJ: Counsel, are Appellate Exhibits II and III the full and

complete agreement in this case and are you satisfied there are no

other agreements?

TC: Yes, sir.

CDC: Yes, Your Honor.

MJ: Specialist Cruz, basically, a pretrial agreement means you
agree to plead guilty, and in return, the convening authority agrees
to take some favorable action in your case, usually in the form of
limiting a sentence that he will approve. Do you understand that?

ACC: Yes, sir.

MJ: The law requires that I discuss the agreement with you.
Let’s go over Appellate Exhibit II together. The first paragraph
said you talked it over with yoﬁr attorneys and you’ve decided to
plead guilty as you have done, pretty straight forward. Do you have
question about that provision?

ACC: No, sir.

MJ: Paragraph 2 says you agree to do as stated in the offer to
plead guilty, and in return, the convening authority will take the
actions set forth in Appendix I, which I’ve now labeled as Appellate
Exhibit III. In other words, you do what’s in Appellate Exhibit II
and they do what’s in--or he does what’s in Appellate Exhibit ITI.

Is that your understanding?

P 002988
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ACC: Yes, Your Honor.

MJ: Now paragraph 3 has got a lot of parts to it. The first
oﬁe, 3 Alpﬁa deals with the stipulation of fact. We’ve discussed
that, whatiit is and what it can be used for. Do you have any
question about the stipulation of fact?

ACC: No, sir.

MJ: Now 3 Bravo deals with your testimony in other cases, in
that the convening authority will give you testimonial immunity, and
after he does that, you have to cooperate fully with the trial
counsel in the investigation and prosecution of Specialist €G-
Sergeant Wi, Staff Sergeant (i, Corporal W Specialist
e, Specialist G, PFC Gmge®, and any other soldier or
civilian charged based on misconduct at the Baghdad Central
Confinement Correctional--excuse me, Confinement Facility at Abu
Ghraib. Now, what testimonial immunity means is that the convening
authority will sign a piece of paper saying that anything you say in
the course of this cooperation cannot be used against you. Do you
understand that?

ACC: Yes, sir.

MJ: And Mr. - you’ve explained to him the difference
between testimonial and transactional immunity and he understands

what he’s getting?
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CDC: Yes, Your Honor.

MJ: And it talks about what “cooperate fully” means. It means
full disclosure to the trial counsel of all information known by you
relating to the treatment or maltreatment of any alleged abuses at
the Abu Ghraib facility; the identifications of anybody that you see
in digital photos on a compact disk entitled “CPU Exam,” in the Abu
Criminal Investigation Division file. I'm assuming, Mr. Gmmms, you
know what that refers to, the CPU Exam, do you know what that means?

CDC: No, Your Honor.

MJ: No, I'm saying, it says a compact disk titled this.

CbC: Oh, yes, sir, yes, sir.

MJ: I don’t know what it means, but I'm assuming you guys know
what it means, some disk that CID has.

CDC: Yes, sir.

MJ: And then testify af any Article 32 investigation, courts-
martial and evidentiary hearings relative to the investigation and
prosecution of (il (NP S -, QP o= anybody
else. Do you understand that?

ACC: Yes, sir.

MJ: Basically, you get the testimonial grant of immunity, then
you fully cooperate. Do you understand that?

ACC: I understand, sir.
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MJ: And although it’s not written in here, defense, I would
assume that it’s also necessarily by implication the accused is also

subject to be interviewed by the defense counsel for the various
people named here.

CDC: Yes, Your Honor.

MJ: Do you understand that?

ACC: Yes, sir.

MJ: Three Charlie talks about the judge alone request, we’ve
already discussed that. Do you have any questions about that
provision?

ACC: No, Your Honor.

MJ: Now, there’s also a second three Charlie, which I'm
assuming is just a typo. And what this says, the government will not
be required to physically produce any witness from the United States
to testify on your behalf on sentencing. This s3mply mieans is that
under R.C.M. 1001, you can have witnesses come and testify on your
behalf on the sentencing proceeding. And what you’re saying, you’re
not going to require the government to produce them physically from
the United States. Do you understand that?

ACC: Yes, sir.

MJ: But it does not preclude you from presenting that evidence

to the court in all sorts of other ways. You can do it by letters,
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else. Do you understand that?

ACC: Yes, sir.

MJ: Paragraph 4 says you’ve talked it over with Mr.-s and

you’'re satisfied with his advice. Have you talked it over with Mr.

kK

ACC: Thoroughly, sir.

MJ: And you’re satisfied with his advice?

ACC: I am, sir.

MJ: Five says the government initiated these negotiations, but

you’re pleading voluntarily and freely after advice of counsel. 1Is

all that true?

ACC: Yes, sir.

MJ: Paragraph 6 will not appear to apply to this case, since no
specification has been amended or consolidated. I assume that’s
boilerplate, defense, just included~-it doesn’t apply, true?

CDC: Yes, sir.

MJ: Basically 6 is something lawyers put in every one of these
things, and nine times out of ten, it doesn’t apply, and it doesn’t
apply to your case. It’s just in there.

Paragraph 7 has got some things that we’ll talk about if

the agreement--what could cause the agreement to be canceled. If you

52 002992



3]

10

11

12

13

14

15

16

17

18

19

20

21

22

i
| -

withdraw from your guilty plea at any time, the agreement is
canceled. Do you understand that?

ACC: Yes, sir.

MJ: Do you want to withdraw from your guilty plea?

ACC: No, sir.

MJ: If you change your mind, let me know, okay?

ACC: Yes, sir.

MJ: Secondly, is if you fail to plead guilty as above, or if
the stipulation of fact is modified without your consent or the trial
counsel. Now, neither one of those things has happened. If either

one of those things were to happen, I’1ll revisit this provision. Do

you understand that?

ACC: Yes, sir.

MJ: And lastly, in 7 Charlie, it says, if the military judge
refuses to accept your plea or changes your plea of guilty during the
trial. That means if at any point between now and when sentence is
announced, if you tell me anything that is inconsistent with the
guilty plea, I will have to reopen this inquiry. And if I can’t
resolve the inconsistency, I will have to enter a plea of not guilty
on your behalf. The case returns to the point when I asked, “How do
you plead?” and then proceeds from there forward as a not guilty plea

case. Do you understand that?

53
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ACC: Yes, sir.

MJ: So if that were to happen, you’d lose your pretrial
agreement and also the stipulation of fact is canceled. Do you
understand that?

ACC: Yes, sir.

MJ: Again, if that were to come up, we’ll talk about it in more
detail. So far, that’s not, but if it does, understand, that’s from

now until the sentence is actually announced. Do you understand

that?

ACC: Yes, Your Honor.

MJ: And paragraph 8, it says that Appellate Exhibits II and III
are the full and complete agreements in the case and there’s no other
agreements. Is that your understanding, also?

ACC: Yes, sir.

MJ: There isn’t anything else other than what’s in this piece

of paper, I'm holding Appellate Exhibit II and Appellate Exhibit III?

Is that correct?

ACC: They're the same thing, right, sir?
MJ: No.

ACC: Oh, yes, sir.
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MJ: What you are holding in your hand is the same thing, but
you’re looking at something else I'm not going to look at for a
while.

ACC: i understand, that’s correct.

MJ: Eut that’s the whole agreement.

ACC: Yes, sir.

MJ: Now, I'm not going to look at Appellate Exhibit III until
after I announce the sentence in your case. But I want you to look
af it now and read it silently to yourself and then tell me whether
that is what you and the convening authority agreed to.

CDC: Your Honor, can I approach the trial counsel?

MJ: Sure.

[CDC retrieved document from TC.]

ACC: [Accused read Appellate Exhibit III.] Yes, sir.

MJ: Is that what you agreed to?

ACC: That is, Your Honor.

MJ: Now, Specialist Cruz, you’re going to get the benefit of
whichever is less, the sentence adjudged by this court or what the
convening authority agreed to in that document. If the sentence
adjudged by this court is greater than the one provided in the
pretrial agreement, the convening authority must reduce the sentence

to one no more severe than the one in your pretrial agreement. On
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the other hand, if the sentence of this court is less than the one in
your agreement, the convening authority cannot increase the sentence
adjudged. Do you understand that?

ACC: Yes, Your Honor.

MJ: Now, have you had enough time to discuss this pretrial

agreement with your defense counsel? Have you had enough time to

talk this over with----

ACC: Yes, I have had enough time, yes, sir.

MJ: Are you satisfied with his advice concerning this pretrial
agreement?

ACC: Yes, sir.

MJ: Did you enter into the agreement of your own free will?

ACC: I did, sir.

MJ: Did anyone try to force you to make this pretrial
agreement?

ACC: No, sir.

MJ: Do you have any questions about your pretrial agreement?

ACC: No, sir.

MJ: Do you fully understand the terms of the pretrial agreement
and how they affect your case?

ACC: Yes, sir.
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MJ: Are you pleading guilty not only because you hope to
receive a lighter sentence, but also because you are convinced that
you are, in fact, guilty?

ACC: i am, sif.

MJ: bo counsel for both sides agree with the court's
interpretation of the pretrial agreement?

TC: Yes, sir;

CDC: Yes, Your Honor.

MJ: Now, Specialist Cruz, I just want to go over one other
thing that occurred to me. When you saw the--when you told me

earlier about you saw some bleeding on one of the detainee’s wrists

from the....

ACC: The handcuffs, sir?

MJ: From the handcuffs. And you said something to the effect
is that, “Would you stop doing this?” or something.

ACC: I said, “We should loosen them.”

MJ: You were referring just to the handcuffs?

ACC: Yes, sir.

MJ: Were you referring to the continuing abuse being done at
the time?

ACC: I left right after that, sir.
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MJ: You left right after that. But up to that point, had you
séid anything to anybody after you joined in with everybody else to
indicate you didn’t want to participate?

ACC: No, sir, I never withdrew.

MJ: Until--you left after the handcuff....

ACC: Well, that’s when I physically....

MJ: Physically left, okay.

Defense counsel, have you had enough time and opportunity
to discuss this case with your client?

CDC: Yes, Your Honor.

MJ: And Specialist Cruz, have you had enough time and
opportunity to discuss your case with your defense counsel?

ACC: Yes, sir.

MJ: And have you, in fact, consulted fully with your defense
counsel and received the full benefit of his advice?

ACC: Yes, sir.

MJ: Specialist Cruz, I'm going to ask you to speak up a little
bit.

ACC: I'm sorry, sir.

MJ: I think the court reporter may have a tough time hearing
you.

ACC: Yes, sir.
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MJ: Are you satisfied that your defense

fj‘j“!

counsel’s advice is in

and of your own free

in any way to force you

meaning and effect of a

meaning and effect of a

and effect of a plea of

your best interest?

ACC: fes, sir.

MJ: And are you satisfied with your defense counsel?

ACC: I am, sir.

MJ: Are you pleading guilty voluntarily
will?

ACC: Yes, sir.

MJ: Has anyone made any threat or tried
to plead guilty?

ACC: No, sir.

MJ: Do you have any questions as to the
plea of guilty?

ACC: Do I have any questions?

MJ: Do you have any questions about the
plea of gquilty?

ACC: No, sir.

MJ: Do you fully understand the meaning
guilty?

ACC: I understand, sir.

MJ: Do you understand that even though you believe you are

guilty, you have the legal and moral right to plead not guilty and to

59
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place upon the government the burden of proving your guilt beyond a
reasonable doubt?

ACC: fes, sir.

MJ: Take one last moment now and consult with your defense
cdunsel and tell me whether you still wish to plead guilty. [Accused
conferred with his counsel.]

Do you still wish to plead guilty?

ACC: I want to plead guilty, sir.

MJ: Specialist Cruz, I find your plea of guilty is made
voluntarily and with full knowledge of its meaning and effect. I
further find that you have knowingly, intelligently and consciously
waived your rights against self-incrimination, to a trial of the
facts by a court-martial and to be confronted by the witnesses
against you. Accordingly, your plea of guilty is provident and is
accepted. However, I advise you that you may request to withdraw
your guilty plea at any time before your sentence is announced and if

you have a good reason for your request, I will grant it. Do you

understand that?
ACC: Yes, sir.

MJ: Accused and counsel, please rise. [{The accused and his

counsel stood.]

$3o300U
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Specialist Armin J. Cruz, in accordance with your plea of
gﬁilty, this court finds you:

Of both Charges and their Specifications: Guilty.

?lease be seated.

épecialist Cruz, we'’re now entering the sentencing phase of
the trial where you have the right to present matters in extenuation
and mitigation, that is, matters about the offenses or yourself that
you want me to consider in deciding your sentence.

In addition to testimony of witnesses and the offering of
ddcumentary evidence, you may yourself testify under oath as to these
matters or you may remain silent, in which case, I will not draw any
adverse inference from your silence.

On the other hand, if you desire, you may make an unsworn
sﬁatement. Because the statement is unsworn, you cannot be cross-
examined on it. However, the gqvernment may offer evidence to rebut
any statement of fact contained in an unsworn statement.

An unsworn statement may be made orally, in writing, or
both. It may be made by you, by your counsel on your behalf, or by
both.

Do you understand these rights?

ACC: I understand, sir.
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Defense counsel, is the personal data on the front page of

the charge sheet correct?

CDC:

MJ:

Yes, Your Honor.

Has the accused been punished in any way prior to trial

that would be illegal punishment under Article 13°?

CDC:

MJ:

No, Your Honor.

Has he been under any form of pretrial restraint, other

than the normal limitation on soldiers’ movements in this theater?

CDC:

MJ:

No, Your Honor.

Trial counsel, do you have any documentary evidence to

present on sentencing?

TC:

Yes, sir. The government would move to admit the enlisted

record brief of the accused.

MJ:

Exhibit 2

document?

CDC:

MJ:

CDC:

MJ:

CDC:

The ERB of the accused has been marked as Prosecution

for identification.

Defense counsel, have you had an opportunity to review this

Yes, Your Honor.

There are some pen and ink corrections you’ve made?
I'm sorry, sir?

There’s been some pen and ink corrections?

Yes, Your Honor.

62 33002



REDACTED
COPY

603003



(:()l]ll1F-hﬂ1\ll1Flﬂ\l.I!IE(:()I!I)

' NAME CRu2., ARmzn T o _' sPC.

SSN

ACTIONS CODED: ~  ASSIGNED TO:
INITIAL | . PANEL _ 5; |

i ACCA____ . EXAM. DIV.

" FINAL - |
COMPANION(S):

RETURN THIS FILE TO:
OFFICE OF THE CLERK OF coum' -
US ARMY JUDICIARY
901 NORTH STUART STREET, SUITE 1200
ARLINGTON, VA 22203- 1837 |

_VOL(S)

pleovo0z | S |

JALS-CC FORM 24, 1 OCTOBER 2000

$03004



VOL II of II

VERBATIM
RECORD OF TRIAL?

(and accompanying papers)

: ORIGINAL COPY

. OF
CRUZ, Armin J. : ) Specialist
. (NAME: Last, First Middle Initial) (Social Security Number) v (Rank)
HHS, 502d MI Bn
504th MI Bde US Arm Victory Base, Iraqg
(Branch of Service) (Station or Ship)

COMPANION CASES:

(unit/Command Name)

BY
SPECIAL (BCD) COURT-MARTIAL

CONVENED BY COMMANDING GENERAL
(Title of Convening Authority)

Headquarters, III Corps
(Unit/Command of Convening Authority)

TRIED AT

1l September 2004

ON
(Date or Dates of Trial)

Baghdad, Iraq

(Place or Places of Trial)

xhibits

{4377
3y

00300

AYWFan, AWYY s

40
EEA!EOH

=
g
&
=
T

-
-

- 1¥n07

y the Army and Navy for verbatim recdﬂs of trial only.)

: Insert "verbatim" or summarized" as appropriate. (This form will be used b
? See inside back cover for instructions as to preparation and arrangement.
OCT 84 Previous editions are obsolete. FRONT COVER

DD FORM 490,



10

11

12

13

14

15

16

17

18

19

20

21

22

MJ: Trial counsel, do you have any objection to the pen and ink

corrections?

TC: No, Your Honor.

MJ: Defense Exhibit, do you have any objection to Prosecution
Exhibit 2 for identification with the pen and ink corrections?

CDC: No, Your Honor.

MJ: Prosecution Exhibit 2 for identification is admitted.

Government?

TC: The government has nothing further, Your Honor.

MJ: Defense, do you have any documentary evidence to present on
sentencing?

CDC: Yes, Your Honor, I’ve previously handed those to the court
reporter.

MJ: Defense Exhibit Alpha, Defense Exhibit Bravo and Defense
Exhibit Charlie, any objection to‘these documents?

TC: No, Your Honor.

MJ: Before I admit them, I want a chance to review them. Are
the originals in Defense Exhibit Charlie, are these like computer-
generated stuff?

CDC: I'm sorry, sir, I'm not sure....

MJ: Well, I'm saying, Charlie is the one with the pictures in

it. Are there original photos that the accused would want back--——

°3 C03006
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CDC: No, those are photocopies, Your Honor.

MJ: These are digital colored copies.

CDC: Those can go up with the record.

MJ: The court will be in recess while I read the documents.
[Court recessed at 1031, 11 September 2004, and reconvened at 1111,
11 September 2004.]

MJ: Court is called to order. All parties are again present
that were present when the court recessed.

Trial counsel, there’s no objections to Defense Exhibits

Alpha through Charlie?

TC: No objection, Your Honor.

MJ: They are admitted.

Defense?

CDC: Your Honor, before I forget, I'd like to go ahead and offer
Defendant’s Exhibit D for identification.

MJ: And that’s a CD?

CDC: Yes, Your Honor.

MJ: A DVD?

CDC: Yes, Your Honor.

MJ: Do you want to play it?
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CDC:

It doesn’t have to be right now. I was just going to offer

it and get it into evidence. We can play it right now, if you’d like

to do that.
MJ: Let’s play it right now.
CDC: Okay.
TC:

Your Honor, just for clarification sake, we’re going to

play the video, VCR version of that same information. So I'm not

sure if you want to enter the CD, as well. Again, just to clarify

that.
MJ:
TC:

footage.
MJ:
TC:
MJ:

exhibit?

CDC:

MJ:

VCR?

CDC:

MJ:

We’re using different technology here there, Majo@

Yes, sir. There is a DVD and a VCR copy of the same

And you have VCR capability?
Yes, sir, and the VCR is ready to go.

We’ll play the VCR. 1Is it okay if we use the VCR as the

Yes, Your Honor.

Is that in your hand the exact same thing that’s on the

Yes, Your Honor.

Could you give that to the court reporter for insertion n

the record of trial, and it’s easier to make copies off of that than
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it is off the other one. 1It’s the same. The exhibit itself will be

the videotape.

TC: Yeé, sir.

MJ: Any objection to Defense Exhibit Delta?

TC: No, Your Honor.

MJ: Defense Exhibit Delta is admitted.

TC: Play the video. [Defense Exhibit D was played in open
court. The following is a transcript of the audio. ]

AUDIO: The Honorable Judge- We thank you for the
opportunity to address the court regarding the sentencing of our son,
Specialist Armin John Cruz. We appreciate you taking the time to
hear us. And so out of respect of your time, we are reading a
prepared statement as a way to keep on track. Our purpose is merely
to share with you our full and substantial experience of our son’s
character as his parents. Please consider the following about our
son during your deliberations.

Armin volunteered to serve his counfry, postponing his
education to do so. He could have chosen to complete his education
first, joining the Army through ROTC. However, he chose to join as
an enlisted soldier. He is a young man who has put his country’s
interests in winning the war on terror before his career and his

interest of completing his bachelor’s degree. He has done this for
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his own deeply personal reasons not complaining or expecting special
treatment for his sacrifices, but also because he’s a first
generétion American and born and raised in an Army family.

Armin has served admirably, earning a Purple Heart and a Bronze
Star. He was wounded in a mortar attack and despite his heroic
efforﬁs, could not save the life of his best friend and mentor in

Irag. He has never refused a request that entailed putting his own

interests behind those of someone else. On the whole, he has been a

selfless, compassionate, bright, dedicated and loyal team player for
the Army. Please do not lose sight of-the unique character of our
son or his service record by lumping him in with bther.soldiers

accused of wrongdoing. Contrary to some of these other soldiers,

Armin did not enjoy his participation in the incident. Armin has

ﬁakén responsibility for his mistakes. He is not passing the buék,
We know that Armin views this as a personal failing and regrets not
having the courdge or conviction in‘the moment he chose to
participate in the abuse of detainees. "Even though we know that our

son was suffering from the lingering effects of stress from combat

trauma and enormous pressure from being overworked in his MOS, he

still blames only himself for failing to follow his personal moral
code and Army training. Even though we know that had the proper
support system been made available to our son to help him deal with
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his traumatic combat experiences, he would not now be in this-
position. Our son, nevertheless, takes full and complete

responsibility for his choices without pointing fingers or lamenting

if only....
'Armin’s attorney, (i, has pointed out many
considerations for your deliberation on sentencing. We understand

the Army’s reasoning for punishing Armin, but the Army will not

~punish Armin more than he is punishing himself. Tt is our further

wish and prayer that you realize that Armin’s choice to participate
in the abuse of detainees does not define his character, but only

contrasts it. He’s a good man and a good soldier who wés put undef
enormous pressure and made a bad decision. But he has learned from

his experience and has vowed to overcome the poisonous effects it has

had on his spirit and he will overcome it.

What happened to the detainees at Abu Ghraib is a tragedy,
but we hope you see that to saddle our son with a bad-conduct

discharge for the rest of his life is a further tragedy. Not ohly do

we know that our son is a good man, but we have heard the remorse in’

"his voice over our countless conversations with him since this.

incident. We respectfully ask that you give due weight to our
observations and we thank you for hearing our plea.

MJ: Defense?
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CDC: Yes, Your Honor. We call Sergeant First Class ]

Sergeant First Class (NS, U.S. Army, was called as a witness

for the defense, was sworn, and testified as follows:

DIRECT EXAMINATION

Questions by the trial counsel [Major NN :

Q.

A.

Q.

A.

If you would, please state your full name.

And your unit of assignment?

HHC, 504th MI Brigade.

Questions by the defense [Mr. Karns]:

Q.

Sergeant il if I ask you any questions you don’t know the

answer to, just let me know, or if you don’t understand the guestion,

Just let me know and I’11 try and rephrase it for you.

A.

Q.

Yes, sir.
What’s your current unit?
HHC, 504th MI Brigade.

And what’s your current duty assignment?

I'm the S —

What’s your MOS?
I'm a..l.ll...'
And how long have you been in the Army?

17 1/2 vyears.
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Q. Have you ever been deployed before?

A, Yes.

Q. How many times?

A. Six.

Q. And did you say whether or not you’'re active or Reserve?
A. I'm active duty.

Q. And do you know Specialist Cruz?

A. Yes.

Q. How did you come to meet him?

A. He was transferred to our unit, I think, in April, and

that’s how I met him.

\

Q. And you’ve come into éontact with him how often since that
time?

A, Pretty much on a daily basis up until about a month ago, a
month and a half when he was transferred to one of the battalions,
but I see him now about four or five times a week.

Q. How is that possible?

A. Well, he was with HHD, he worked in the building that my’
office is in, and then when he was with the other battalion, he works
in a different office; but his duties, his current duties, I see him
every day, or I see him four to five times a week.

Q. Okay, basically, what are his current duties?
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A, He’s the MWR monitor, and so I see him like in the barracks
or up at MWR all the time.

Q. What was your initial impression when you first met him?

A, My initial impression was, just a soldier. T didn’t really
try to form an opinion.

Q. What is your opinion of him now?

A. As I got—----

TC: I'd object. I just want clarification as to what type of
opinion, what----

MJ: Mr. B vou need to focus the question, please.

CDC: 1’11 narrow it down.

Q. Did you havé an opportunity to observe his duties?
A. Yes.

Q. How do you think he performed his duties?

A. He did all the tasks that he would give him in an -

outstanding fashion. Everything was done on time. He was on time.
He was prompt in all the duties that he accomplished.

Q. Did you ever see him take initiative on anything?

A. Pretty much everything he did he took some kind of
initiative to either make sure it got done or improve the way,
improve on what we expected. Like we had a lot of--in our building,
there was a lot of maintenance issues, so we would put work orders
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in, but they were kind of slowly getting done. So, certain tasks, I
personally told him to go and put the work orders in, and all of a
sudden, things started getting done. He built a rapport down there
with peoplé who are responsible for fixing some of the stuff and came
up with all kinds of ideas to get things done within our building.

Q. So do you think he made a difference in that regard, as far
as getting things accomplished?

A, Yes. On some of the stuff, we had put repeated work orders
in for them( and for some reason, they didn’t get done. He started
to get things doné.

Q. Why did you choose Specialist Cruz to help you with that?

A. I think the soldiers we had to choose from that.worked in
the MI, I thought he was more responsible.

Q. What was his unit’é missio;? What was Specialist Cruz’s
unit’s mission at that point?

A. Well, HHD was the Headquarters and Headquarters Detachment

for the brigade, so we housed all of the staff and performed all the

staff functions for the brigade.

Q. How would you describe his level of dedication to the
mission?
A, I thought he was pretty dedicated. He never--he was always

at work on time and he was always, you know, he was upbeat about
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everything. He never really complained about some of the stuff that
some of the other soldiers were complaining about.

Q. How well did he get along with other soldiers?

A. He got along pretty well with all the other soldiers. Even
one of the soldiers who, they were in the same rank but she was in
charge of him, she’s not the--she’s lacking on some of her leadership
skills, he never even argued with her. He would just tell me about
some of the issues they had and I would go fix them, or either the
first sergeant would go fix them.

Q. Was he receptive to learning new things? Did you all talk
about those sorts of matters as far as--well, I guess, you’ve shared
some things with me about, just kind of having an NCO-to-soldier
talk.

A, Right, I would talk with him as I started to learn, you
know, more about what was going on. I talked to him about just
keeping his head up, and I talked to him as an NCO, a senior NCO
about, especially because he had been over here so long, about some
of the things that I had went through when I was deployed and I had
to be extended and things like that, but just to keep his head up and

to stay motivated and to just keep doing the right things that he was

.doing.

Q. And he did that.
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A, Yes.
Q. How does he treat his superiors?
A. I think he has an overwhelming respect for his superiors.

I think that, in my opinion, just the time he was in HHD, I think
he’s kind of a reflection of his superiors. We’ve got some pretty
good leaders, the first sergeant and company commander, at the time,
the brigade commander and sergeant major, and then I was there. He
did--he looked for approval from his superiors, and I would give him,
you know, I would tell him, “Hey, you did a good job here.” It was
almost like, to me, it was like giving a kid a toy at Christmas. It
just made him feel good knowing that his superiors said, you know,
good things about him.

Q. How was his military bearing?

A. Outstanding, I mean, he was always at parade rést when he
talked to NCOs. He always addréssed people properly. He had pretty
good military bearing.

Q. How was his overall attitude?

A. I think he has a positive attitude, I mean, you wouldn't
think that he was even going through anything because he was always
positive. He would sit and talk about, not only would we talk about
military things, but sometimes talk about his civilian life and some
of the things he did as far as in civilian life, and how he was
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some of the social organizations that he was with.

Q. Have you formed an opinion as to his rehabilitative
potential?
A. I don’t know if I’ve formed an opinion, I try not to. I

mean, I'm not sure.

Q. Would you be willing to, let me ask this, would you be
willing to serve with him again?

A. If I had a choice, I would definitely serve with him. He
would be one of the soldiers that I would definitely choose to work

with me because I think he shows initiative. I think he’s

hardworking. I think he works hard for his leadership. I think with

good leadership, he’s an outstanding soldier.

CDC: No further questions, thank you, Sergeant.

MJ: Trial counsel, do you have any questions of Sergeant-

TC: No, Your Honor.

[The witness was excused and remained in the spectator’s gallery.]

CDC: Your Honor, we’d like to call Captain (NN

please.

[END OF PAGE.]
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CaptainQNENNY U.S. Army, was called as a witness for the

defense, was sworn, and testified as follows:

DIRECT EXAMINATION

Questions by the trial counsel [Major SN :

Q.

A.

Q.

A.

State your full name.

Your unit of assignment, please.

SN,  502d MI

Battalion.

Questions by the defense [Mr. Karns]:

Q.

A.

A,

Q.

before?

A.

How long have you been in the Army?
14 years.

Is_that active duty time?

Yes, that’s active duty time.

Prior enlistment.

Prior enlisted.

Excuse me, prior enlisted. Have you ever been deployed

Yes.
How many times?
Three.

And do you know Specialist Cruz?
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A. I do.

Q.‘ How do you know him?

A. He came to our unit. We hold formation every day at
Headquarters Company. It’s at 8:30 in the morning, except for
Mondays, we have formation at 8 o’clock. And every morning, I see my
soldiers every single day, and on one particular day, I noticed that
Specialist Cruz arrived at SN PR
SR  2nd he showed up and I spoke to 4
Ge cbout, you know, who was this soldier? And he briefly
said he’d talk to me offline (NGNS “hich he then went
in to say that he was roughly on holdover. He didn’t really know the
full gist of what the holdover was entailing. And at that point, we

found out later that he was going to be assigned to—, that he

originally came from the HHD, 504th MI Brigade, and that he was in

part of sy

Q. What was your initial impression of him?

A. It really wasn’t any impression. I look at JEENEEEGEG_—
equally, and I gave him the courtesy. I went up to him, introduced
myself, asked him if he needed anything, you know, where was he going
to be staying, where was he stayin? currently at the time. And then
I spoke to iR ::tcrvards and said you know, “Let me

know if there’s any problems, if he needs anything at all.” And at
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the time, we still didn’t know. I personally didn’t know anything

about what was going on.

Q. What duties did you assign him?

A. Initially, my SIS said that he was going to the
command sergeant major for the 502d MI and they were looking at
putting him in some form of position working with 51 Fox; 51 Fox is
the building where all the soldiers are mainly housed, a three-story
building. And we were trying to create a better quality of life for
the soldiers there at 51 Fox, because when we arrived there in
January, it was pretty much a gﬁtted out building. It was in
shambles, and it needed a lot of attention.

Q. Did Specialist Cruz help you in that regard?

A, He did. We decided that we were going to go out and
purchase some equipment for the'soldiers. Part of it was, in this
technology today, soldiers rely on email. It’s a great thing for
soldiers to have. Also, being over here when we first arrived,
phones were a hard thing to come by. There was one little trailer.
They went up and they purchased.some satellite technology, dishes and
stuff, and along with my soldiers, the electronic personnel, they put
this whole system together along with my sister battalion personnel,
and they put that MWR together. And it was isolated in this one room

inside 51 Fox, and we primarily'did that because we didn’t want the
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stay there, the fact of--mortar attacks and stuff that was going on
when we first arrived.

Q. Did you have an opportunity to either observe him perform
his duties or to see his work?

A. Correct on both. 1I’ve seen him work and I’ve seen what
he’s -done. When they'first started out, they initially had the MWR
in a really small area, and they moved it to another mezzanine on the
second floor to make it much bigger and to give the soldiers more
options. When I say “options,” we had at one end the computers and
the phones, and then they took and they put in a bunch of electronic
equipment, amplifiérs, speakers and a Proxima so that the soldiers
would be able to watch DVDs or VHS movies, they could put them up on

the wall and they didn’t need a screen.

Q. How would you describe his execution of those duties?

A. No problems whatsoever.

0. Is it more than just no problems, I mean, did he do it
well?

A. ~He did an excellent job. I’ve never had any single

problems since Specialist Cruz has been in my unit. He knows from

being in ¢, along with any of my NCOs, SN c ey vell
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disciplined, and he’s had no problems whatsoever, you know, came
right into.the unit and became one of us.

Q. Is he a soldier that just does what he’s told to do, or
does he take initiative? -

A. There are times when he has actually gone above what 4
” has asked him to do, and he’s come back and shown the
S the stuff that he did. Case in point, that the
electronics and the Proximas, he helped out one of my fellow soldiers
that I had working up at MWR, was actually one of my cooks, because
of the fact when we deployed over here, we weren’t really sure what
our mission was for our cooks, and we found out there was a lot of
contractual bids with different companies that were running the food
service. So, we put a couple of our cooks into different areas to
help out, to pick up the slack, and one of them was Specialist IS
and he worked with Specialist Cruz on a daily basis.

Q. How well does Specialist Cruz get along with other soldiers
in the unit?

A. His relationship, what I’ve seen, what I’ve observed has
been, there’s been no issues at all. He’s gotten along with
everybody in the unit. My unit has taken him in. When he first came

to the unit because, again, I look at my unit as every soldier in my
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] SRS is my family. I'm a little older than most, and I freat it

2 that way. I treat every one of my soldiers as a part of my family.

3 Q. How does Specialist Cruz treat his superiors?

4 A. With dignity-and respéct; it’s never unwavering.” Whenever
5 I've approached him, he’s popped a salute right away. It wasn’t

6 something that was like, you know, very slow motion or anything like
7 that. It was very popped, “Good morning, sir. Good afterngon, sir.”
8 It was always a greeting, very fespectful.

9 Q.l Is your experience that other soldiers don’t do that?

10 - A. I’ve had soldiers that are, I can’t characterize on their
11 reasoning or why they were doing it, but I mean, I’ve had soldiers,
12 they could have had a bad day or whatever and they were, “Hey, sir,
13 what’s going on?” that sort of stuff like that, but he nevef

14 exhibited anything like that.

15 Q. So, how would you describe his military bearing overall?
16 A. In the past that he’s been under“ excellent.

17 0. His attitude?

18 - A. Professional.

19 0. And have you formed an opinion as to his rehabilitative

20 potential?

21 A. I think that, in light of what’s transpired, I think that

22 he can be rehabilitated, I do.
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MJ: That’s all you’re permitted to say. Go ahead.
Q. Would you be willing to serve with him again?

TC: Your Honor, we’d object to that question. It’s an Ohrt

violation.

MJ: The objection is sustained.

Q.  You are the officer who initially “ in this

case?

A. Correct, I am.
Q. And you continue to put Specialist Cruz or keep him in
the...he’s allowed to have his weapon and continued to serve in your

unit, sometimes‘unsupervised?

A. That is correct, because I didn’t see the need for taking
away the part--for self defense measures, and he never exhibited any
type of unprofessionalism that would warrant us to take away his
weapon.

Q. So you would be willing to be in the foxhole with him?

TC: Objection, the same....

MJ: Sustained.

CDC: No further questions, Your Honor.

MJ: Trial counsel, any questions?

TC: No, Your Honor.

[The witness was excused and remained in the spectator’s gallery.]
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CDC: Your Honor, we’d like‘to call Sergeant First Class nmm

Sergeant First Class il , U.S. Army, was called as a

witness for the defense, was sworn, and testified as follows:
DIRECT EXAMINATION

Questions by the trial counsel [Major*:

Q. Please state your full name.
A. YRS -
Q. Unit of assignment?

A. HHS, 502d MI.

Questions by the defense [Mr. ] :

0. What’s your current MOS?

A. My current MOS is 33 Whiskey, electronic warfare repair,
sir.

Q. How long have you been in the Army?

A. I've been in 19 years.

Q. And that’s active duty time?

A. All active duty time.

Q. And how many times have you been deployed?

A. This is my second deployment.

Q. Do you know Specialist Cruz?

A. Yes, I do, sir.
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Q. How do you know him?

A. I know Specialist Cruz from when he was assigned to our
unit in Juﬁe. Right after he got assigned to the unit, I noticed him
out in the formation area, and I asked him who his platoon sergeant
was, and hé said he hadn’t really been assigned to a platoon at that
time. Based on my first impression of him, I told him, “Hey, I tell
you what, we’ll put you in our platoon. 1I’11l assign you a squad

leader who will look out for you, and we’ll take care of you.”

Q. So you’ve known him since June?

A. Roger, sir.

Q. Have you had an opportunity to observe his duties?

A. He works out--in my platoon, he works for us in the MWR

room, so I observe his duties every day.

Q. How would you describe his execution of those duties?

A. He's always executed his duties very professionally, always
done them to standard. Usually, he always tries to improve things
rather than just go with what’s already happening.

Q. How receptive is he to you as far as any suggestions that
you would make to him?

A. He’s been very receptive. Anything I’ve ever asked
Specialist Cruz to do, he’s been motivated to do, never gave me any
issues, always willing to heip out.
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Q. How well does he get along with the other soldiers in the
unit?

A, I think he gets along excellent with the other soldiers.
He’s developed ‘a lot of friendships. Once he came into our platoon,
he immediately made himself a part of the platoon by showing he has
teamwork. He was always motivated to help everybody out. He has a
very generous personality, so any time he saw anybody performing any
type of detail, eveﬂ though he might not have been tasked to be
involved, he’d always jump in to help out and give somebody a helping
hand.

Q. You mentioned something, we had talked before and you
mentioned something before about him packing. Can you describe that
for the court, please?

A. | Sure. Before the appearance in court, we were to inventory
all of Specialist Cruz’s gear. .This is the second time I’ve been
involved in a court-martial. The other soldiers, I had to inventory
their gear, once we went into their area, it was usually trashed, the
soldiers_were not prepared. Basically, we were boxing up garbage.
They were like, “Oh, I want to keep that, Sergeant.” So we’d have to
pack all their junk up, and it would be totally a waste of time.

We'd spend 3 or 4 hours doing it.
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When we went to do Specialist Cruz’s room the other night,
he already had all his gear laid out dress right dress. He had got
down to thé detail where he had his underwear, t-shirt and socks
rolled within one bundle so it was just like, it took us about 30

minutes to inventory all his gear;

Q. How does that make you feel as a platoon sergeant?
A. That makes me feel excellent. I didn’t give him that
direction. I said, “Hey, we’re‘going to come and inspect at this

time,” and I told him what we’d be looking for. And once again, he
excelled above the standard. He took the initiative. He knew what
we’d be looking for. He’s been in the military a few years. He just
went way above what I expected.

Q. How would you describe his military bearing?

A. It’s been excellent ever since I’ve known him. Like I
said, the first time I met him, the first thing he did was pop to
parade rest. He addressed me as “Sergeant” every time he talks to
me. His bearing has been better than a lot of soldiers that are on
active duty. I know he’s a Reservist. I know the situation he’s
been in. He’s never shown any disrespect toward anybody.

Q. How has his overall attitude been?

A. Once again, his attitude has been excellent. When I first

met him, I didn’t know what the circumstances he was held over for.

e 003029



10

11

12

13

14

15

16

17

18

19

20

21

22

L
1
b

He just seemed to be held over én some type of admin reason. He was
always cheérful. He always had good‘things to say about everybody.
If somebody was down, he was always one of the first guys to step in
and try torlighten the mood up and make people feel better. His
attitude toward his duties has been excellent. He’s never questioned
anything we’ve asked him to do. 'As a matter of fact, his duties in
the MWR room were actually considered kind of an easier job. He's
inside all day. He’s got computer access, TV access. But instead of
just riding those duties and just getting over, he comes out and he
volunteers to help us load connexes. He volunteers to be on escort

duty out in the sun all day. Anything we’ve ever needed, he’s always

stepped up.

Q. Have you formed an opinion as to his rehabilitative
potential?

A. Yes, I have. I know a lot of his future goals are to go

back and get his master’s degree and eventually become a teacher.
He’s also--he still wants to remain in the military, and I think he’d
still make an excellent soldier. I don’t think he’s shown anything
other than being an excellent soldier. So I think he is fully
rehabilitatable.

CDC: Thank you, sergeant. Nothing further.

MJ: Trial counsel, anything?
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No questions, sir.

[The witness was excused and remained in the spectator’s gallery.]

CDC: Your Honor, we don’t have any more live witnesses, just
telephonic.
MJ: Are they ready to go?

TC:

First Sergeant“, U.S. Army, was called as a witness for

Yes, sir, I believe so.

the defense, was sworn, and testified telephonically as follows:

DIRECT EXAMINATION

Questions by the trial counsel [Major QM :

Q.

A.

Q.

A.

First Sergeant, if you’d please state your full name.
And your unit of assignment?

HHSC, 502d MI Battalion.

Questions by the defense [Mr. Sl :

Q.

A.

SRS, -:c you there?

Yes, sir, I'm here.

This is 4uumnllNe v<’' ve spoken before.

Yes, sir.
Now, you’re presently in Washington?

That’s correct, I'm in Tacoma.
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Q.

And you’re otherwise, when you’re present here in Iraq,

you’re Specialist Cruz’s STEGGEE—

A.

Q.

A,
Q.

duties or

That is correct.

How long have you been in the Army?

i’ve been in the Army approximately 18 years.

And is that active duty time?

That is active duty time.

How many times have you been deployed?

I have been deployed for [inaudible].

Now, what were Specialist Cruz’s duties in your unit?
[Inaudible]

Did you have an opportunity to observe him perform his

to see his work?

A, Yes, I did observe him on a regular basis.

Qf And what was your observation of his duties?

A. [Inaudible] ...l never had to go back and check and see
what he was... [inaudible] ...very responsible, and then any time

[inaudible].

Q.

A,

Pid you ever see him take initiative?
[Inaudible]
How was his attitude?

I never had problems with his attitude.
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Q. Did he get along well with other soldiers in the unit?

A. Yes, he always got along well with soldiers in the unit.
Q. Did you feel he was dedicated to the unit’s mission?

A. tInaudible]

Q. If he weren’t pending UCMJ action, would you be willing to

assign him to other duties?

TC: Your Honor, object.

MJ: The objection is overruled.

WIT: [Inaudible]

TC: Your Honor, I just want to make sure that the court
reporter can hear the audio.

MJ: [To the reporter] Can you hear it okay?

REPT: [Negative response.]

MJ: Ask him to speak a little louder.

Q. First Sergeant, can you speak a little louder, please?

We’re having a little trouble hearing you.

A, Yes, I can.
Q. Thank you. How is Specialist Cruz’s military bearing?
A. Each time I spoke with Specialist Cruz, [inaudible].

CDC: [To the reporter] Are you able to hear that now?

REPT:  [Negative response.]
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Q. Has Specialist Cruz been receptive to any suggestions that

you’ve made to him?
A. [Inaudible]
Q. Compared to other soldiers that you’ve seen that have been

facing UCMJ action, how would you compare his attitude to those

soldiers?
A, [Inaudible]...Specialist Cruz’s attitude has been
excellent. [Inaudible] He’s maintained his military bearing and has

worked through all of this.
CDC: Thank you, First Sergeant. No further questions.
TC: No questions, Your Honor.
[The witness was excused and the phone call terminated.]
CDC: Your Honor, would there be any objection to offering also
the stipulations of expected téstimony just to make sure that....
TC: No, Your Honor, not from the government, sir.
MJ: No, not at all. Well, you have no objection?
TC: Sir, I have no objection.
MJ: I have no objection.

[END OF PAGE.]
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staff Sergeant (NS K U.S. Army, was called as a witness

for the defense, was sworn, andbtestified telephonically as follows:
bIRECT EXAMINATION

Questions by the trial counsel [Major NN :

Q. élease state your full name.

A. [{Inaudible]

Q. Sergeant SR, vc're going to ask you to speak up a
little louder so that the military judge can hear your answers.

Could you state your unit of assignment, please?
A. [Inaudible.]
CDC: Your Honor, may I offer a suggestion? It sounds like he

may be on a cell phone. Is there a land line that we can call him

and ask him that?
MJ: Is he on a cell phone?

Q. Sergeant S NMNMENE it sounds like you’re on a cell phone.

Is that the case?
A. Yes.

Q. We’re going to let you talk to our tech guys, and can you

give us a good land line that we can call you on?

A. This is the only...I have.
Q. I'm sorxy?
A. This is...only I have'right now.

003035
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MJ: I don’t think this is going to work, Mr. SR

CDC: I agree.

MJ: Do you wan£ to use the stipulation of expected testimony
fqr this witness?

CDC: fes, Your Honor, if that’s okay with Specialist Cruz.

MJ: He’s just breaking up, or we could wait until he finds a
land line.

CDC: I don’t think--it’s a matter of a phone company coming out
for the land line, unless he went out and drove somewhere.

MJ: Why don’t you excuse the witness?
[The witness was excused and the phone call terminated.]

You have one more telephonic?

CDC: Yes, sir.

MJ: Mr.gf P lcad the _witness a little bit more and we’ll get
shorter and maybe “yes” or “no” answers.

CDC: No problem, Your Honor.
Staff Sergeant“, U.S. Army, was called as a witness
for the defense, was sworn, and testified telephonically:

DIRECT EXAMINATION

Questions by the trial counsel [Majorm:

Q. State your full name.

A. SRR
03036
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Q. And Sergeant Hgg® if you could spell your last hame,
please?_

A. It’s spelled sl NS

Q. Thank you, and if you would state your unit of assignment.

A. It’s Delta Company, 321st [inaudible].

MJ: Mr.4E I recommend you keep the guestions short,
because I'm having difficulty hearing this guy.

CDC: Yes, Your Honor.
Questions by the defense [Mr.s NS :

Q. Sergeant-, you’ve known Specialist Cruz since you all
first came in country, or did you all meet in Abu Ghraib?

A. He came to Iraq [inaudible].

Q. I'm not sure I understood your answer on that. When did

you first meet Specialist Cruz?

A. I first met Specialist Cruz in Dallas.

Q. Oh, okay, my apologies. So you’ve known him for how long?
A. Oh, let’s see, about [inaudible].

Q. Now, you all served in Abu Ghraib together, and when you

were at Abu Ghraib, there was a mortar attack?
A. Yes, that’s correct.

Q. And Specialist Cruz was there with you during the attack?

A. Yes, he was.
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Q. And there were several soldiers injured in that attack,

correct?
A. Yeah, a couple dozen injuries [inaudible].
Q. And two soldiers were killed?
A, That’s correct.
Q. And one of those soldiers was very close, not only a

section leader, but Specialist Cruz was very close to that soldier?

A. That is correct.

Q. And that was Sergeant SN

A, Yes.

Q. Now, when the first mortar hit, you all hit the ground?

A. There were three of us, Chief S (inaudible] all in a

tent.
CDC: Could you hear that, Your Honor?
TC: Your Honor, I suggest on this witness, I believe he will

have a land line. We could take those 2 minutes and reconnect to a

landline.

MJ: Let Major SR do this, Mr. .

TC: Sergeant, this is Major — égain. Do you have a
landline, don’t tell me the number yet, but do you have a land line
that we can call you back on?

WIT: [Inaudible.]
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TC: I apologize. [To the witness] Thank you, we’re having a
little difficulty making out some of your answers just because of the

cdnnection. So, if you could speak as cleafly and as loudly as

possible.
WIT: fes, sir.
MJ: Repeat the last question, Mr. dNNNG—:.—>
CDC: Frankly, Your Honor, I don’t know where I was.
MJ: What happened when the mortar hit?
CDC: Thank you, sir.

Questions by the defense [continued]:

Q. Sergeant, when the first mortar hit, you all hit the
ground?

A. Yes, sir.

Q. And then you all were scrambling to get your gear?

A, Yes.

Q. When I say “your gear,” your body armor and your helmets

were in another tent?

A. We were [inaudible].

Q. And that night, you all were getting ready to start work
and you were without your gear, and then a second mortar hit by the
time you all started to get up after the first one?

A. That’s correct.
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Q. Now, before you got up, was Specialist Cruz bringing

another injured soldier back to you?

A. Right, he was bringing our teammate at the time, Staff

Sergeant § i}, back into the tent.

Q.  And Sergeant§jj§ had been hit, as well as Specialist Cruz?

A. I'm sorry, sir?
0. Sergeant Cruz [sic] was hit, as well as Sergeant -?

A. Yes, correct.

Q. And then you began treating Sergeant -

A, Yes.

Q. And Specialist Cruz then said, “I'm going to go back out
there.”

A. Yes.

Q. And when you got done attending to the needs of Sergeant

- you went out there and you saw Specialist Cruz attending to
sergeant e
A. Yes, Specialist Cruz, along with several other individuals,

at that time, I was taking Staff Sergeant @ into the building

[inaudible].

Q. And you observed Specialist Cruz performing chest

compressions on Sergeant i NNNE
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A, Yes, I did. When I took Sergeant -over to the medic
[inaudiblej and Specialist Cruz along with the medic [inaudible]
vehicle, and I at that time [inaudible] Specialist Cruz and I were
[inaudible] medic, each other as [inaudible], when he could, that he
was being éttended to and keeping him conscious, alive.

| Q. ‘. Could you briefly describe Sergeant - injufies?

A, Yes. [Inaudible], when the mortar hit. Much of the damage
that occurred happened to his right side, primarily the upper body.
Also, it had roughly [inaudible] hole in his front [inaudible].

| 0. I'm sorry, Sergeant. He was hit in tgﬁbhead, the neck,
approximately how many times?

A. It shredded his right upper torso, was very [inaudible].

Q. You said his right upper--his lower arm, right arm was

blown off, is that correct, and the remainder was shredded?

A. I believe that is correct.

Q. And you'’ve heard Specialist Cruz saying encouraging things
to Sergeant i

A, Yes, he was very positive. He was very encouraging. He

was with [inaudible].

Q. When you’re saying it was nonstop, he was telling him,
“You’re going to make it. You can do this. We’re here for you.

Hang in there.”
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A, Yes, exactly.

Q.. And then, you all.loaded him up and’ he was taken away,'then
you all éontinued to tend to the other injured sbldiers?

A.I Yes, correct. What he did was he took off with the Vehicie
that Specialist_.was in the back of [inaudible] procedures.
He asked to be [inaudiblé] of that wvehicle [inaudible] to the helipad

and continued [inaudible] and the others on the'helicopter to be

EVAC'd to Cropper and BIAP and finaudible].

Q. And then after you all attended to the other soldiers, you
went to the hospital or at least at some point learned that he was
dead on arrival at the hospital, and then took another chopper ride

to the morgue facility where he was?

A. Correct, sir.

Q. And is that something that Specialist.Cruz had wanted to
do? |

A. Yes. Armin wanted very much to see that Wil had the

best possible care given to him and that [inaudible] the deceased.

He wanted to follow on and make sure he was put to rest properly in

his interim rest place.

Q. And was Sergeant P >s Specialist Cruz close to

Sergeant S

A. Yes, very close.
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0. I'm sorry?

A. Yes, they were.

Q. After this, was there a time when Specialist Cruz went to
his chain éf command, I say specifically Sergeant First Class

e to ask him for help to deal with his experience after this

mortar attack?

A. There was one time, specifically, where Specialist Cruz
[inaudible] Sergeant First Class Sl and [inaudible] spoken with
everybody who [inaudiblé] Specialist Cruz [inaudible].

Q. Okay, so he did seek help, but it is my understanding that
the combat stress team may have come out, but it was more like they
addressed everyone as a group, whereas Specialist Cruz was seeking
out more individual attention that was never given to him?

A. Correct, as I understand it.

Q. Well, you went with him, correct, to ask for that help?

A. Yes, I'm his—-Sergeant‘ and myself were along with
Specialist Cruz. We were all being mortared. Sergeant S P and
his folks [inaudible] so we were [inaudible].

Q. Qkay, but essentially, to put it in your words, you all
were laughed off.

A. Sorry, sir?
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Q. I don’t want to put words in your mouth, but it’s my
understanding that your feeling is is that when you all approached
the chain of command, that you were essentially, and when I say chain
of command, Sergeant First Classiiiie he was the point of contact
for that, and you all were, essentially, laughed off.

A, I would say as much, sir. [Inaudible] his response perhaps
was more like, “Oh, what do you want me to do?” [inaudible] help you
or whatever. That was the [inaudible] that was conveyed.

Q. Okay, and you all were short of soldiers, at least military

analysts, correct?

A. I'm sorry, sir?
Q. You were short on military analysts, correct?
A. Yes, from what I saw [inaudible] very similar [inaudible]

and as it turns out, the leadership {inaudible] that we did have and
move them to different work schédg}es [inaudible]. That’s how myself
and Sergeant §jjJ and our team [inaudible] I think at least
[inaudible].

CDC: Okay, thank you, Sergeant. No further questions.

TC: Sir, the government has no questions.
[The witneSs‘was excused and the phone call was terminated.]

MJ: I understand, Mr. ‘ is you have stipulations of

expected testimony of all three of these witnesses?
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CDC: Yes, Your Honor, may I approach the court reporter?

MJ: Please.

CDC: And I'd like to go ahead and offer these. I believe
they'’ ve beén marked.

MJ: éut of an abundance of caution, because on some of the
telephonic testimony, at least as far as the two we took, it would
appear that most of it the court reporter could get. But Mr. ‘,
would it be fair to say these stipulations of expected testimony, in
particular, Defense Exhibits Echo and Golf, accurately reflect and
actually reiterate what they said over the phone?

CDC: Yes, Your Honor. Your Honor, I’'d like to call Specialist--
yes, Your Honor. No further witnesses, Your Honor.

MJ: No, you can call Specialist Cruz. I've just got to go over
something With him.

CbC: 'Yes, Your Honor.

MJ: I just want to give him a second.

CDC: Yes, Your Honor.

MJ: Do you want a break, Specialist Cruz?

ACC: Yes, Your Honor. o

MJ: The court will be in recess.

[Court recessed at 1206 and reconvened at 1219, 11 September 2004.)
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MJ: Court is called to order. All parties are again present

that were present when the court recessed.
Mr. Sy vou wanted just to pick up the stipulation of

expected testimony?

CDC: I'm sorry, sir, I'd like to....

MJ: You wanted to introduce the stipulation of expected
testimony?

CDC: Yes, Your Honor. o

MJ: And would it be fair ﬁo say, in case there is a slight
transcribing problem, that these are accurate; almost substantially
verbatim summaries of what the witnesses actually testified over the
phone?

CDC: Yes, sir.

MJ: I need to go over these with Specialist Cruz. Specialist
Cruz, did you sign Defense Exhibits Echo, Foxtrot and Golf?

ACC: Yes, sir.

MJ: Did you read each of these stipulations before you signed

them?
ACC: Yes, sir.

MJ: Do you agree with the contents of the stipulations?

ACC: Yes, sir.

103 053046



10

11

12

13

14

15

16

17

18

19

20

21

MJ: Before signing these stipulations, did your defense counsel
explain the stipulations to you?

ACC: Yes, sir.

MJ: bo you understand you have the absolute right to refuse to
stipulate to the contents#¢af these docﬁments?

ACC: Yes, sir.

MJ: You should enter into these stipulations only if you
believe it’s in your best interest to do so. Do you understand that?

ACC: Yes, sir.

MJ: ©Now, I want to ensure you understand how these stipulations
are to be used. When counsel for both sides and you agree to a
stipulation of expected testimony, you’re agreeing that, in Defense
Exhibit Echo, First Sergeant GRS Dcfense Exhibit Foxtrot,
Staff Sergeant (NN 2:nd Defense Exhibit Golf, Staff Sergeant
- were present in court and testifying under oath, they would
testify substantially as set forth in these stipulations. These
stipulations do not admit the truth of the person’s testimony. The
stipulations can be contradicted, attacked or explained in the same

way as 1f that person was testifying in person. Do you understand

that?
ACC: Yes, sir.
603047
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MJ: Now knowing what I just told you and what your defense
counsel earlier told you about these stipulations; do you still
desire to enter into the stipulations?

ACC: My iny question, sir, is for the two that you could
understand% they’re the same thing, so....

MJ: What it will be, Specialist Cruz, is that I will consider
both the testimony and also the stipulations, and as some of them may
repeat what I heard. In fact, most of it will repeat, I will just
consider them both.

ACC: Yes, sir, I understand.

MJ: Do you have any objection to me doing that?

ACC: No, sir.

f.
MJ: Tr%al counsel, do you concur on the contents of the

14§ﬁ@&£pulations?
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TC: We do, Your Honor.
MJ: Do you have any objection to the stipulations?
TC: No, sir.
MJ: Defense Exhibits E through G are admitted.
Defense?
CDC: Yes, Your Honor, we’d like to call Specialist Cruz for an
unsworn statement.

MJ: Proceed.
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[The accused took the stand for an unsworn statement.]
UNSWORN STATEMENT
Questions by the defense [Mr. oy

Q. Specialist Cruz, why did you join the Army?

A. Sir, I joined the Army because of some privileges I was
given at an early age. I was able to travel to Guatemala, Central
America and Europe, France and England, Germany, and I noticed that
our country is given a lot of freedoms that we take for granted, and
I felt a really deep need inside myself to serve. That’s the biggest
push for it, it was just an inner push. It wasn’t for a GI Bill. I
joined when I was a junior in college, sir. It wasn’t for money. I
didn’t get a bonus or anything. It wasn’t for a kicker or anything
like that. I joined because my father served, because my father came
from Cuba. I can’t say my forefathers served, but I have a very
patriotic sense inside me, sir, and I felt I should, and that’s the
only reason.

Q. When.did you join?

A. I joined the Delayed Entry Program in September of 2000 and
went to basic training in January of ’01.

Q. And you’re in school right now when you’re not here?
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A When I'm back home, I would be a senior at UT Dallas
pursuing a double major in history and literature and a minor in

American public education.

T R
Q. What do you do when you’re not doing the Reserves or going
to school?:
A. Of course, because of the Army and other things, I work out

a lot. I rock climb, I swim. I used to be a lifequard, I used to
swim. I also have a black belt in Tae Kwon Do; I'm a martial artist,

competed in wrestling and football.

Q. Now, ydu went to basic at Fdrt Leonard Wood and then AIT at

Fort Huachuca?
A. Yes, sir.
Q. Then how did you do on your test at AIT?

A. At AIT, all but two tests I maxed out at 100 percent or

better.
Q. Now, how did you come to Irag? How did that come about?
A. I was on the way to a study group at UT Dallas. My

commander called my cell phone and asked if I wanted to go to war.

He said that he needed to change so many personnel from his unit to a
different unit in New England and asked if I wanted to go, and made
clear that, since I was a graduating senior, he wouldn’t make me go.
I went into the study group, told them what the deal was, I said,
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“Listen guys. I'm sorry,'I just literally got a call. I'm going to
accept it.7 I called my commander and said, “I volunteer.” I was

eligible fér a deployment at that time, approximately 4 months, and I
tdld my co@mander, “I'm not going to miss out on the first fight the
country needs me to be in just because I'm about to graduate. School

will be there when I go home, sir.”

Q. Now, you got cross-leveled to another unit, and that was in

March of 7037?

A. That was in March of ’03. It’s the 325th MI Battalion.

Q. And then you came in country in April of 703?

A. Roger.

Q. What was your unit then at that point?

A. It was the 325th MI Battalion underneath the 205th MI
Brigade.

Q. And when you came in country, where was your starting point

and where did you go first after that?

A. We started at Camp Virginia, Kuwait. I wasn’t there very
long, I believe 2 weeks at the most. And then I volunteered to be on
the advanced party as a 60-gunner. It was just three vehicles from
odr battalion tacked on to another unit’s advanced party. We trailed
up on them and went straight up to Balad and checked the route. I
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wanted to éet out there as quick as I can and do my job well, and
volunteered to be a gunner, even though I'm MI.

Q. How long was the convoy ride up?

A, Three days.

Q. And so your first stop was Balad?

A. No, we first stopped, I don’t remember all the stops. We
stopped in Scania, which is soufh of here. We stopped somewhere
between Scania and there. It was so long ago, I can’t remember the
exact stop; but we drove for about 12 hours the first 2 days and then
about 5 or 6 hours the third day.

Q. And your first assignment, I won’t say your first
assignment, but your first destination was Balad.

A. My first duty position and destination or base was Balad

Air Base.
Q. And what did you do there?
A, I was just part of an analytical cell. It ended up being

pretty temporary. I was only there for a few weeks until they pushed

me west to Ar Ramadi.
Q. And when did you get there?
A. Late April, early May, but I'm going to go with late April.

Q. And did anything significant happen in May while you were

there?
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A. ?es. It was my first experience with being shot at and
iﬁsurgenciés and war. We all slept up on the room in Ramadi, tried
to beat the heat and escape it. There was one day, I was recovering
from a'night duty. I was sleeping a little bit in the morning, and I
heard a whiz while I was sleeping in my cot up on the roof. I had no
idea what it was, and I just passed it off and didn’t worry about it.
And then I heard another whiz and I looked at another guy that was up
there with me, a fellow soldier, and I said, “Did you hear that?”

And he said, “Yeah, I have no idea what it was, though.” And we both
heard it that time, a snap, a very, very, distinct, and I can’t
describe it except for quoting a movie, “Blackhawk Down,” a just very
distinct air popping sound. We both rolled over onto the roof, the
floor, and crawled up against the retaining wall, and we heard a few
more snaps, I believe two, and we were clueless. We were clueless,
we didn’t know what to do. We started devising a plan to go against
this guy, and it later turned out that he was shooting from right
across the street from where we were in an elevated position. And
while we were planning out a react to contact plan, to be quite
honest, I'm glad we didn’t. Because in a sniper position, if we
would’ve popped up, I believe we would have just been picked off.

Q. So you learned the difference between a whiz and a snap at
that point?
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A. I learned the difference between a whiz and a snap.
Q. The difference....
A. The whiz is, as it was explained to me when I was with 3d

Cavalry, is when it’s in your general area and it’s just going by.
But the snép is when, they said, is breaking the sound barrier near
your ears. So, it’s kind of like a mini sonic boom in a bullet, it’s
just right next to you. That’s how you know you’re being engaged,
they say.

Q. And then June, was there another incident that you would
like to share with the court?

A, In June, I was on a convoy back from BIAP going towards,
back to home in Ar Ramadi. It was the first time I went on a convoy
that I had-a bad feeling, and I went on convoys often. I was part of
a team that went out three, four times a week, minimum. And it was
the first time I looked at the 203 gunner, I believe it is, with the
grenades that go under thé M~l6( and I said, “Hey, man, I don’t have
a good feeling about this one. Why don’t you pop an HE round in
there, a high explosion.” And everyone, you know, was razzing me a
little bit saying, “When was the last time you felt good about a
convoy? The threat is there,” etceteras. But I didn’t have é good
feeling, and I can’t explain why it is. That’s the only time I've

been on a convoy when I didn’t have a good feeling. And never since
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has that same feeling come back. Anyway, on the way back, I'm
sitting on the back driver’s side near the tailgate of a 5-ton, and T
feel this heat slap on the back of my neck. I mean, the only way I
can describe it is if your hand was really hot and you just hit me
really hard on the back of the neck. I turned. I didn’t realize
what it was, and I saw an explosion to the front and left of the
front vehicle. I put two and two together later on and figured out
it was an RPG that flew right by us and exploded just off the road.

I turned, and on a firing position on my knee and was scanning trying
to find the target, and I found him. He was semi-concealed behind a
sand berm, and he fired another RPG. It was a four-vehicle convoy
and it barely missed the trail vehicle. The front vehicle and the
trail vehicle both had a little bit of shrapnel on the doors. I got
my sight picture. I rose my weapon up, and I’'ve gotta tell you, I
had a perfect sight picture. I wasn’t hitting anything, and I didn’t
know why. So what I did was I dropped my weapon down and found my
line of fire in the sand, and I rose it up until I saw the target
fall down. And then I picked up, I looked around. I knew we were
taking small arms fire, but I didn’t know from where. I couldn’t
find that target. To this day, I can’t tell you where he was. But

in effect, when I hit him and he fell down, he had another RPC tube
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on his shoﬁlder, and I was able to take him out before he shot it off

at us.

And I want to take a quick second, I know it’s
understandable and whatnot, talking about the attacks and talking
about my bﬁddy dying is something to this day that was really hard,

and I apologize.

Q. At Ramadi, did you all ever encounter any other mortar or

RPG attacks?

A. It was often, and at that point, it was the most T've ever
seen. It was every few nights; it wasn’t every night. And it was
three or four at a time, rockets, mortars, bombs. We’ve seen suicide

bombers come up to the gate, and luckily, I was nowhere near the gate
at the time. There’s been holes blown in our walls, really big holes
from like 122s. It was intense. We saw a lot of HMMWVS right
outside where our building was just get destroyed. We saw a mortar
land on the building next to us that was housed by MPs. We saw our
water blivits get destroyed and us have to go without water for a
while. It was already rationed, and then it got rationed even more
when water--I don’t know what the proper term is, but the plastic
blivit that goes on the back of the truck, that Qas our water suéply
at the time. We didn’t have water bottles or anything, and
everything around us was getting blown up. 06305
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Q. Specialist Cruz, were you still able to, or at this point,
did you start performing duties under your MOS?

A. Close to MOS, it wasn’t my MOS. I was assigned to an
operationai'management team, which is known to--who supported
tactical HGMINT teams. I went out with the teams and worked with the
teams, they were talking to people that wanted to help us, give us

information. The part that was my job was, I was in an analytical

- cell, and my duties were to evaluate the threat, do predictive

analysis on the threat, and give that to the teams and the team
chiefs so they can better do their job and find who they need to be
talking to about what subversive groups to save our lives.

Q. And after Ramadi, you went to BIAP?

A, After Ramadi, and actually, one of the documents there they
got published there when I went to BIAP.

Q. And was there an incident there that you want to share with

the court?
A, Pardon me?
Q. I said incident, was there a time where you assisted with
some other soldiers who had come under attack?
A. At Ramadi-?
Q. At BIAP.
A. At BIAP? 0o

114



10
11
12
13
14
15

16
17
18
19
20
21

22

Q. Where you radioed.

A. Thebe was one incident. I just got to BIAP and I was put
on a nightéhift in the analytical cell again supporting the Corps
Interrogation Facility, or the CIF. My duty there was to help
establish énd to find intelligence gaps. Whatever the interrogator
néeded to know about any given subject, our job as analysts was to
research and find it and then disprove or prove whatever the detainee
or source, depending, was saying. One night on night duty, our job
on nightshift was, in addition to that, check the commander’s emails
and make sﬁre nothing is popping up on a SITREP, monitor the radio
and telephone if anything comes through to wake him up. Well, I
heard this call come in on the radio and it was one of our guys in
the headquarters battalion got ambushed. His vehicle got hit by an
IED, and they weren’t able to get any help. Either no one could or

no one would--no one could hear what they were saying on the radio.

I got on the radio and I asked who they were. I found out it was our

guys. I called up to HQ up north in Balad, arragged with a CW5 that
was in the office at the time who worked dayshift. He was just
coming in, rescue operations, got the nine-line. I called up and got
helicopter support, air support because they were still taking fire,
and called the HQ to call--because I couldn’t do this myself, to get

flatbeds and a ground force out there to secure the perimeter and get
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the truck that was completely disabled the heck out of there and get

our Jo’s away from being fired at. I wasn’t there, but you could

hear a lot of things in the background, and it was terrible.

Q. After BIAP, you went to Abu Ghraib?

A. I went to Abu Ghraib after BIAP.

Q. And it was about mid-September?

A. Mid—September.

Q. And you were in Abu Ghraib from that time to about....

A. Mid-January when I went home on leave.

Q. You all were under constant mortar attacks?

A. For a long time, it was almost every day. You can look
that up in the news or in the reports or anything. It was way more

intense than Ramadi, and I thought that’s about as bad as it can get.

It was during combat operations in Ramadi; the war was actually going

on. When I got to Abu Ghraib,

I knew that we were getting hit a lot.

I didn’t realize how much until I got there. The first day we got

there, I unpacked my stuff.

It was like an hour later after I walked

around where my living area is, found out where the showers, if there

was any,

and the port-a-johns were. And I noticed a tail fly over

right outside our door, and it was hitting the guard towers and the

MPs were firing back. They fired several RPGs, three or four.

Mortars were going off.

I ran and grabbed my crap, my body armor, my
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helmet and my weapon and I just'stood there in case someone told me
what to do. I didn’t have a clue. The base was attacked the first
day I got there and then all the time, all the time;

Q. Now; testimony has already been presented regarding the one
mortar attack where you were injured. After that mortar attack, did
you do anything to ask for help?

A, Sergeant %MER--1'm sorry, Sergeant (NIl talked about
how Sergeant QN cdcath affected him. I went up with Sergeant
-and I asked for help. I asked to speak with a combat stress
team. I asked to speak to a psychologist. I asked to speak to
anyone to tell me that these things I was feeling, these dreams I was
having, even things I was seeing when I was wide awake were normal.
And I said to him, Sergeant_ I was like, “I know where I'm
going. This is not a good place. I want to talk to somebody.”

Q. And did you ever get that help?

A. I didn’t, and in fact, the first couple times, he just
laughed at me. He said, “What do you need this for? What am I
supposed to do?” He was, at the time, the senior enlisted person at
AG that I could report to, very senior. After a while, I started to
wonder to myself if this was about duty performance and him worrying
about losing someone that can write reports or do work or anything
and I approached him and I said, “Sergeant, if you’re worrying about
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me wanting>to leave AG, if you’re worried about me, you know, not
working or anything, I’11 do this on my down day. If you send me on
a convoy to BIAP, I’1ll do this on my down day. I don’t want to leave
AG, I don’t want to stop working. I need to talk to somebody about
what'’s goiﬁg on,” and I was still shot down.

Q. Specialist Cruz, on October 25th, the incident there with
the detainees, the next day, what did you do?

A. The next morning after a brief about, as I just said,
numbers of reports and how we’re not producing, t&bk a#break and I

W o

went straight down td" the hard site, found the dayshift NCOIC,

%m‘;@d ,
Sergeant —, and reported what happened the previous day.

Q. Now, when did you first learn that you were under
investigation?
A. Late January, January 22d, plus or minus.
Q. And so that was when you were on R&R?
¢ :
A. I was on leave at home. If I remember right, I left on the

17th and I was called for an investigation a few days later.

Q. And that’s when you got in contact with me.

A. I went and met the investigator, had an interview with him
the first day, expressed my willingness and desire to help with this
investigation, to get it over quickly. We talked for a few hours,

and then I said I wanted to get an attorney and could we continue
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this investigation tomorrow, the rest of it.

It was on a weekend, I

think it was a Saturday, the first day, and the second day would be

on a Sunday. I went home. I retained Gl I went in the

second day; ensured that the investigator had fax number, telephone

number, email, every contact method possible to get a hold of Mr.

* my email address, my unit information.

again, “I want to be talked to.

I want to help you out.

And then I expressed

The only

thing is I just want a lawyer next to me, but I want to tell you

anything.”

Q. Now, that was in January, and then you came back to Irag in
January?

A, I think it was late January, it would be 2 weeks, so yeah.

Q. And then you gave me your chain of command contact
information.

A. I did.

Q. Then we contacted your chain of command to let them know

that I represented you in regard to the allegations and that you were

willing to cooperate and to tell us who the trial counsel was on the

case®?

A. Right.

Q. And then changing the units a couple times, and we

continued to make that contact.
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A. évery time I changed units, I went through the same mission
template. T got the entire chain of command’s emails from--if I had
a platoon sergeant like I do this time, first sergeant, commander,
battalion commander, now that I have one, but when I was at HHD, I
didn’t have one, just the brigade commander, and brigade sergeant
major. I emailed every single one of them, expressed my willingness
to help in this investigation, expressed my willingness and desire to
make this as quick as possible.

Q. And then early on, we got an email back from Colonel

-, the brigade commander as well as the brigade judge advocate
that basically Just said, or either didn’t respond or they’d just
say, “We’ll get back with you.”

A. Right, it was Colonel—, though, and yeah, the response
was, to use a military term, standby to standby.

Q. And then it wasn’t until July 9th that we got an email from

the government stating, asking if you wanted to cooperate.

A. This is correct.

Q. And that’s when you were allowed to begin your cooperation.
A, Yes.

Q. Okay. Now, Specialist Cruz, your unit left in March?

A. March 17th.

Q. 2004.
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A. Right.

Q. And you’ve been extended.

A. Yes.

Q. Moving away from that, can you tell us some people that are

important to you?

A, Very clearly, Sergeant-is very close to me. We had a
very traumatic event together. We, dn many levels, are almost like
brothers, even though he’s old enough to be my father. He’s one of
the few people I can talk openly, still emotionally, but openly about
what>happenéd that night. Of course my father, he’s like a hero to
mé, an extremely intelligent man. He’s a West Pointer. I admire
him, my mother and sister. But there’s this little boy that I serve
a godfather-type role to. His name is ‘, and I've been with

him since he was approximately just around 2 years until now, he’s 5,

turning 6 in January.

Q. Specialist Cruz, what are your futﬁre goals?

A, As soon as I get home, I want to finish that undergrad
degree in history aﬁd lit. I want to pursue a minor in education; I
want to teach. I feel I can turn people on to education. I’ve been

working with kids for community service since I was 11 years old,
1991. I also want to apply to grad school, and there’s still two

routes I'm still debating between. One is, honestly, legal, and the
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other is graduate school and postgraduate and the history, humanities
and education field. I feel that’s my calling. I’ve worked with
kids since I was a kid.

Q. Would you like to continue in the Reserves?

A. I would very much so. Coming to Irag, when I came into
Iragq, I was dead set on joining ROTC. And even a long time into the
Iraqg conflict, I was dead set on going to ROTC, but while that view
has changed, the view of me being in the Army has not. I think I’d
be better suited as an NCO, as a sergeant. I love being with the
troops. I love motivating them. I love taking care of them. I've
made decisions under really stressful conflicts, on react to contact,
as we say. I think I can really be a good NCO.

Q. Is there a statement that you’d like to read to the court?

A, There is a statement. The events that occurred are clearly
outlined in detail in the stipulation of fact that I signed, and T
accept full and total responsibility for my actions. As far as my
actions are concerned, the buck will stop here. I clearly recognize
the fact that I was in the wrong and have had since last October to
think about it. T assure you that not one day has gone by that this
tragedy has not haunted me. The statement reads double true since
January until now, as this is the time that I was approached and

asked to make a statement. I have been until a short while ago been
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in a virtual black hole, not knowing my fate or what would happen,
and all I had were my thoughts and my shame to face. Believe me, in
nearly eve#y conversation to my parents back home this came.up. I'm
deeply apologetic for the actions that took place on that night in
the prison. And I assure you, sir, that over 10 months of thinking
about one event creates an unbelievable amount of SOorrow, shame aﬁd
regret.

An immense amount of the guilt I felt within myself derives
from the very reason most of us joined the Army to begin with, and
that is to protect and fight for those who cannot fight for
themselves. Of course, this is not the sole purpose we're here in
Irag, however, as liberators in Iraq, this is a major goal and
miséién for all service members here in Irag. I clearly had an
opportunity to fight for those who cannot defend themselves and do
not. Rather, I showed a lack of leadership, discipline, respect,
personal courage, integrity and honor, some of the very values our
Army is built upon.

I had something everyone dreams of, a chance to make a
difference. I took that chance, however, and failed to make a
positive difference in other human beings’ life. Rather, a few
soldiers and I subjected detainees to hardship and humiliation. Thé
events that transpired on that night in question depicted a person

123

6o3066



10

11

12

13

14

15

16

17

18

19

20

21

22

that I, myself, are not familiar with, one that, as Specialist «NG—_G
said in a news article, something close to these lines, “The Cruz I
know is always a calm and reserved Cruz. He never gets mad. The
Cruz I saw that night was a different Cruz.” This is true in my
opinion. I was always a calm and reserved person. However that
night, I did not see three detainees. In honesty, I saw three people
who tried to kill me and who killed my section leader and my friend.
The amount of time I spent in the tier, in the hard site that night
was without a doubt, the darkest hour of my life. I turned my back
on my country and my Army and myself. I no longer fought for and
upheld the values that I strived to uphold my entire life. I was a
different person for that time. I assure you I'm not making any
excuses and I have said and continue to say that the events that
transpired held no honor and were clearly wrong.

I want to ensure that the intent of my statement is clear.
I accept full and complete responsibility for my actions that night,
which include humiliating detainees by viewing them naked,
handcuffing, throwing a ball in their direction, and watching others
on occasion pour water on them, poke and prod them and subject them
to a great deal of humiliation. I accept full and complete
responsibility for the actions indicated in this stipulation of fact

concerning the night in question. Furthermore, I would like to call
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upon every noncommissioned officer and commissioned officer alike to
do the same. This clearlyjimprints a blemish in our clear and
honorable name in the United States Army and every soldier serving
proudly and honorably under Operation Iragi Freedom. I apologize to
the detainees that felt the wrongdoing and to the soldiers in the
service that have lived the stigma of this wrongdoing.

Q. Specialist Cruz, I told you that you would have an
opportunity to write a statement. That was the exact same statement
that you wrote and prepared without any----

A. This is it. There’s no editing done. I wrote it, sent it,

and this it.

CDC: No further questions.

MJ: You may return to your seat, Specialist Cruz.

CDC: Your Honor, the defense rests.

MJ: Government, do you have any rebuttal?

TC: No, sir.

MJ: Trial counsel, you may argue first on sentencing.

TC: Thank you, sir.

Sir, on behalf of the Government of the United States, we

respectfully submit three general points for your consideration as
you fashion an appropriate sentence for the accused, Specialist Armin

Cruz.
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These points are, first, the nature of these offenses.
Second, the logical consequences of this typé of misconduct. And
third, the necessity for severe punishment under these circumstances.
The points?are submitted in order to assist in fashioning a sentence
based on reason( and not emotioﬁ.

First, the nature of these offenses. Let’s begin with an
examination of the basic facts. We know that the accused was present
at the hard site on the night of 25 October out of curiosity, nothing
more, nothing less. We know that SPC GHl® informed the accused that
the military police had an alleged rapist in the hard site and asked

the accused if he wanted .to see how the MP handled the situation. At

that point, the accused made his first decision, to go and see what

was happening in the hard site. He didn’t have to go, but he did.
And then the accused chose to participate. We know that he

wasn’t compelled to participate in any way. As you can see in
paragraph 12 of the stipulation of fact, no one ordered the accused
to participate, neither military nor civilian. And you can see that
there was no information of value to the military intelligence
community to be obtained from these men. What we do know, from the
word and actions of Sergeant“ and Corporal G 21d the
others, that the military police present were enjoying themselves as

evidenced by paragraph 8 of the stipulation. We also know that
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others, like Specialist (MY chose not to participate in this
abuse. The accused didn’t have to participate, but he did.

Tﬁen, we know that over the course of approximately an
hdur, the éccused and his co-conspirators chose to abuse threé men.
The accused chose to yell at these men. The accuse chose to force
these men to crawl along the floor, naked, shaking and frightened.
The accused forced these men to crawl, dragging their genitals on the
floor, and as the accused did this, he used his foot to press the men
back down to the cold concrete floor when they rose too high in his
estimation. The accused, this accused sitting here now, chose to
terrify these men, to mock them and degrade them like they were
animals and not fellow human beings. The accused chose to add his
efforts and his ideas as to how to abuse these men to the choices and
the actions of those around him in an effort to do what? To magnify
the terror and the humiliation of these men. And when he noticed
that one of the men was bleeding, what did he do? Despite knowing

that the conduct was wrong, he chose to continue. And when he saw

. another soldier, SPC-, throw a football at the bound, exposed,

and completely vulnerable fellow human beings on the floor before
him, what did he do? He chose to throw the football as well. He
chose to handcuff these men together, pressing them together in such

a way as to mimic sexual relations. And when the men naturally,
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reasonably:tried to create space between themselves and the naked
body of the man now bound to him, the accused chose to press them
back together, again using his feet. With contempt and with disdain,
the accused chose to do all of this. He did not have to, but he did.

He chose, he decided, he made the conscious effort to
continue in this abuse along with all of his reveling co-
conspirators. And now, Your Honor, the accused is responsible, not
only for his own acts, but the acts of all of these men and women who
chose to thment rather than to safeguard, to demean rather than to
protect. And while his motivations may have been different than were
Sergeant “ or Corporal (NI men who clearly took great
enjoyment out of the misery of the three detainees lying helpless and
hopeless on the hard concrete floor, the accused assisted these
military police, joined them in their ultimate purpose and in their
terrible work. And now he is responsible for all of their actions,
and they of his, all because of his choice.

Your Honor, please let me make one final point with regard
to the nature of these offenses. The government has consciously
chosen not to call the men abused by the accused as witnesses, and I
have consciously chosen not to use their names here out of respect
for their privacy. In a way, however, the identity of these men is
really independent of the misconduct. It doesn’t matter that the
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