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to all the charges and specifications, and we would hold a trial even
in your absence.
Do you understand all that?

ACC: Yes, Your Honor.

MJ: All right. I don’t expect that you’'re going to go AWOL, in
fact, quite the contrary. I tell that to everyone who has been
arraigned because I want you td understand that you’‘re kind of in the
final stretch now. It’s critical that you stay in close contact with
Captain Stelle between now and the date we set for trial so that you
can be here to assist in your defense. All right?

ACC: Yes, Your Honor.

MJ: Now, I note from the charge sheet that Lieutenant Niles is
not under any form of restraint. Is that right, Captain Stelle?

DC: That’s correct, Your Honor.

MJ: All right. Is there anything else we can take up here
today?

TC: Your Honor, just the--I understand we’ve handled the
motions part, but the date plea and forum will be due?

MJ: Oh okay. Let’s figure that out. Aall right, if your
hearing is on the 14th of June, she’s in trial the next 2 days. I
expect you’ll have an answer at least by the 17th, so let’s make
close of business Friday the 18th when plea and forum can be given.

All right?

12 003415
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DC: Yes, Your Honor.
TC: Yes, Ma’amn.
MJ: Clearly though, that is already within the 2 week window,

Captain - SO to the extent that there are any overseas

witnesses that -desires to call on his behalf, please

Lipudtnant Mileg
get that information to the government now. All right?

DC: Absolutely, Ma'’'am, thank you.

MJ: Thanks. And obviously, Government, to the extent that you
intend to deny any of those witnesses and you all need a 39(a) to
litigate, then you just get back in touch with Colonel - and
she’ll set a date, all right? | ‘ét—a

TC: Understood, Ma’am.

DC: Yes, Ma'’am.

MJ: Court is in recess.

[The session recessed at 1230, 9 June 2004.]

[END OF PAGE]
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[The court-martial was called to order at 1004, 1 July 2004 in
Vilseck, Germany pursuant to the orders previously inserted in the’
record and Court-Martial Convening Order Number 8 dated 23 June 2004
Headquarters, 7th Army Training Command, APO Army Europe.]

[All parties present when the court recessed were again present with
the exception of the military judge Lieutenant Colonel " who

bR —
was replaced by Colonel mnd the court reporter Mrs.
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MJ: This Article 39 (a) session is called to order. You may be
seated.

TC: Your Honor, the accused has already been arraigned.

MJ3: All right, and at the last hearing in this trial,
Lieutenani gfles, you were advised that you could be represented by
Captainl)-—. Do you recall that? |

ACC: Yes, Ma'am.

MJ: Are you still happy to be represented by him?

ACC: Yés, Ma’am.

MJ: All right and also at the last hearing in this case, which

b2

I believe was on 9 June, Colonel - told you about your forum

rights. Do recall that discussion?
ACC: Yes, Ma’am.
MJ: Are you ready to tell me what forum you choose?
DC: Yes--yes, Your Honor.
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MJ: All right.

DC: The accused requests a trial by officer panel for

sentencing only, and we have a written request.

MJ: All right then, if you’ve submitted that, I guess we’ll

make that an appellate exhibit whatever the next one is.

[The CR marked the notice of forum and plea as AE II.]

MJ: All right, that’'s Appellate Exhibit II.

At this time, will the accused and defense counsel please

rise?

[The accused and his counsel did as directed.]

MJ: Lieutenant Niles, how do you plead, before receiving your

plea, I advise you that any motions to dismiss or grant other

appropriate relief should be made at this time.

will speak for you.

DC: Thank you, Your Honor. The motion previously filed on 9

June for dismissal in violation of Rule 707 lack of speedy trial the

defense withdraws that motion. Formally I would withdraw that

motion, and as far as pleas, Your Honor, the accused pleads as

follows:
To Specification 1, 2 and 3, of
Charge I the accused pleads:
To Charge I:

To The Specification and
Charge II the accused pleads:

15

Not Guilty.
Not Guilty.

Guilty.

2418
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MJ: Thank you, you may be seated.
[The accused and his counsel did as directed.]
MJ: All right, we should note for the record that all parties
present at the last session are again present in court with the
exception of Lieutenant Colonel -who was the military judge at

the prior hearing and (NS the court reporter. Instead we

have Mr. ¢l present as the court reporter who’s previously been
sworn, and I'm Colonel “ as military judge. I am not
aware of any matter, which might be a ground for challenge against
me. Does either side desire to question or challenge me?

TC: No, Ma’am.

DC: No, Ma'am.

MJ: All right, Lieutenant Niles, your counsel has entered a
plea of guilty for you to one of the charges and its specification.
Your plea of guilty will not be accepted unless you understand its
meaning and effect. I’'m going to discuss with you your plea of
guilty. You may wish to consult with your defense counsel prior to
answering any of my questions. If at anytime you have questions,
feel free to ask them. If at anytime you need to consult with
Captain -, you tell me and I’11l let you do that.

Do you understand?

ACC: Yes, Ma'am.

16
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MJ: Now a plea of guilty is equivalent to a conviction and is
the strongest form of proof known to the law. On your plea alone and
without receiving any evidence, this court can find you guilty of the
offense to which you pled guilty. Your plea will not be accepted
unless you realize thaF by your plea you admit every act or omission
and the element of the offenses [sic] to which you have pled guilty
and that you are plead;ng guilty because you actually are, in fact,

Chat you are guilty, then you should

guilty. If you do noﬁ be
not for'anifzg;éon pléad guilty.

Do you understand what I‘'ve said so far?

ACC: Yes, Ma'am.

MJ: By your plea of guilty, you give up three important rights,
but you give up these rights only as. to that offense to which you’ve
pled guilty:

First, the right against self-incrimination, that is, the
right to say nothing at all;

Second, the right to a trial of the facts by this court,
that 1is, your‘right to have this court-martial decide whether or not
you are guilty based upon the evidence the prosecution would present
and on any iﬁ}dence you may introduce;

” Third, the right to be confronted by and to cross-examine

any witness called against you.

Do you have any questions about any of those rights?

17
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ACC: No, Ma’am.

MJ: Do you understand that by pleading guilty, you no longer
have these rights-?

ACC: Yes; Ma ’am.

MJ: If you continue with your guilty plea, you will be placed
under oath, and I will questién you to determine whether you are, in
fact, guilty. BAnything you tell me may be used against you in the
sentencing portion of the trial.

Do you understaﬁd that?

ACC: Yes, Ma’am.

MJ: If you tell me anything that is untrue, your statements may
be used against you later for charges of perjury or making false
statements.

Do you understand that?

ACC: Yes, Ma'am.

MJ: At this time, I want you to stand and face trial counsel,
and Trial Counsel, will you please place the accused under oath.
[The accused was sworn. ]

MJ: Now do we have a stipulation of fact?

TC: Yés, Your Honor. It’s been previously marked.

[The CR handed PE 1 for ID to the MJ.]

[END OF PAGE]
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MJ: All right, Lieutenant, I have a stipulation of fact, which
has been marked as Prosecution Exhibit 1 for identification, in front
of me. Do you have a copy of that in front of you?

ACC: Yes, Ma’am.

MJ: I’d like you to take a look ét the second pége. Is that
your signature on the page?

ACC: Yes, Ma'am.

MJ: Did you read this document thoroughly before you signed it?

ACC: Yes, Ma’am.

MJ: Do both counsel agree to the stipulation and that your
signatures appear on the document?

TC: Yes, Ma'’am.

DC: Yes, Your Honor.

MJ: Now, Lieutenant Niles, a stipulation of fact is an
agreement among the trial counsel, your defense counsel, and you that
the contents of the stipulation are true, and if entered into
evidence, are the uncontradicted facts in this case. No one can be
forced to enter into a stipulation, so you should enter into it only
if you truly want to do so.

Do you understand this?
ACC: Yes, Ma’am.
MJ: Are you voluntarily entering into this stipulation because

you believe it is in your best interest to do so?

19
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ACC: Yes, Ma’am.

MJ: Now if I admit this stipulation into evidence, it will be
used in two ways:

First, I will use it to determine if you are, in fact,
guilty of the offense to which you pled guilty;

Second, the trial counsel may read it to the court members
and they will have it with them when they decide upon your sentence.
Do you understand and agree to these uses of the

stipulation?

ACC: Yes, Ma'am.

MJ: Do both counsel also agree?

TC: Yes, Ma'am.

DC: Yes, Your Honor.

MJ: Now, Lieutenant Niles, a stipulation of fact ordinarily
cannot be contradicted. If it should be contradicted after I've
accepted your guilty plea, I will reopen this inquiry. You should,
therefore, let me know if there’s anything whatsoever you disagree
with or feel is untrue.

Do you understand that?

ACC: Yes, Ma'am.

MJ: At this time, I want you to read your copy of the
stipulation silently to yourself as I read it to myself. When you’'re

finished reading it, please look up at me.

20
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ACC: Yes, Ma'am.

[The MJ and ACC read PE 1 for ID.]
{Long pause.]

MJ: Lieutenant Niles, have you finished reading it?

ACC: Yes, Ma'am.

MJ: Is everything in that stipulation true?

ACC: Yes, Ma'am.

MJ: Is there anything in the stipulation that you do not wish
to admit is true?

ACC: No, Ma'am.

MJ: Do you agree, under oath, that the matters contained in the
stipulation are true and correct to the best of your knowledge and
belief?

ACC: Yes, Ma'am.

MJ: Defense Counsel, do you have any objections to Prosecution
Exhibit 1 for identification?

DC: No objection, Your Honor.

MJ: All right, then, Prosecution Exhibit 1 for identification
is admitted into evidence subject to my acceptance of the accused’'s
guilty plea.

Now, Lieutenant Niles, I'm going to explain the elements of
the offense to which you've pled guilty. By "elements", I mean those

facts, which the prosecution would have to prove beyond a reasonable

21
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doubt before you could be found guilty if you had pled not guilty.
When I state each element, ask yourself two things:
First, is the element true; and
Second,-%ﬁ@ther you wish to admit that it’s true.
After I list the elements for you, be prepared to talk to
me about the facts regarding the offense.
First of all, though, I'd like to get a little background
on you. When did you first come into the service?
ACC: November 2000--2001, no 2000, correction.
MJ: All right, do you remember the day?
ACC: No, I just remember that it was November 2000 when I left
or arrived at Fort Benning for basic training.
MJ: Okay let’s see the stipulation says 7 November 2000.
ACC: That would be correct, Your Honor.
MJ: Okay.
DC: The initial----
MJ: Captain - bé -
DC: I'm sorry. The initial date on the charge sheet is May--10
May 2001, that reflects his commissioning date.
MJ: All right.
DC: Because he enliétedlénd went to OCS. That time does not

reflect on the charge sheet.

O
Cc
o
249
N
A
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MJ:

on active

ACC:

MJ:

ACC:

MJ:

ACC:

MJ:

ACC:

MJ:

ACC:

MJ:

Specification of Charge II:

my
aegy

Since 7 November 2000 and today, have you been continuously

duty?

Yes, Ma'’am.

Have you had any breaks in service a£ allz
Negative, Ma’am.

All right. When did you come to Germany?

October of 2001. T believe_it was QOctober 5th.

And what unit were you assigned to when you got here?

615th Military Police Company.
Is that the unit you’‘re assigned to today?

Yes, Ma’am.

All right. All right, I want you to take a look at The

There you are charged with the offense

of conduct unbecoming an officer due to cruelty and maltreatment of

prisoners and that would be a violation of Article 133 of the Uniform

Code of Military Justice.

The elements of that offense are:

one, that MGG W - S
—were subject to your orders;

Two, that on or about 30 July 2003, at or near Al Taji

b b5

bb-Y

Police Station, Baghdad, Iraq, you maltreated Y -
_ and VRGN by striking and kicking them; and

Three, that under the circumstances, your conduct was

unbecoming an officer and a gentleman.

23
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Subject to the orders of includes persons under the direct
or immediate command of the accused. Cruel and maltreatment refers
to treatmeﬁt that when viewed objectively under all the circumstances
is abusive or othefwise unwarranted, unjustified, and unnecessary for

any lawful purpose and that results in physical or mental harm or

ST,

suffering or reasonably could have causec

Y Physical or mental harm or
suffering. Assault or improper punishment may constitute this
offense.

"Conduct unbecoming an officer and a gentleman" means
behavior in an official capacity, which in dishonoring or disgracing
the individual as a commissioned officer. "Unbecoming conduct" means
misbehavior more serious than slight and of a material and pronounced
character. It means conduct morally unfitting and unworthy rather
than merely inappropriate or unsuitable misbehavior, which is more
than opposed to good taste or propriety.

Now do you understand the elements and definitions as I’ve'
read them to you?

ACC: Yes, Ma'’am.

MJ: Do you have any questions about any of them?

ACC: No, Ma’am.

MJ: Do you understand that your plea of guilty admits that
these elements accurately describe what you did?

ACC: Yes, Ma'am.

24
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MJ: Do you believe and admit that the elements and definitions
taken together correctly describe what you did?

ACC: Yes, Ma'am.

MJ: In your own words, I'd like you to tell me why you’'re
guilty of this .offense.

ACC: Ma’am, I'm guilty of this offense because I did behave in a
manner.unbecoming an officer. I did strike these personnel.

MJ: Well I need you to tell me a little bit more. First of all
this was on 30 July 20032

ACC: Yes, Ma'am.

MJ: Where were you?

b2

ACC: At the police Station in Baghdad, Iraq.

MJ: Okay and what was your position at that time?

ACC: At that time, I was the platoon leader for lst Platoon.

MJ: And what was your position with regafd to ény of the
prisoners there?

ACC: At that time, I was the supervisor for both the soldiers
and the police station.

MJ: And so what were your duties as they applied to any of the
prisoners at the police station?

ACC: The duties there were to provide oversight for prisoners in
the police station provide them with security, clothing, and food.

MJ: Okay and who were the three individuals that I named?

25 633428
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ACC: I believe they were personnellarrested by the Iraqgi police
and placed into the detention cell there.

MJ: Well do yop.haye any reason to think that those weren't

prisoners at the Police Station on 30 July 20037?
ACC: Can you repeat that, Ma'am?
MJ: Do you have any reason to think ihif those three named

individuals were not prisoners at the Police Station on 30

July 20037

ACC: No, Ma'am. At the time, I didn't know their names, if
that's what you're asking.

MJ: All right. Have you since seen information that told you
what their names were?swg

ACC: Just in the statements given by the soldiers in the charge
sheet.

MJ: Okay do you have any reason to d¢gbg§that those are the

_abwm

names of the men who were prisoners at Police Station on that

day?

ACC: No, Sir [sic], if my soldiers say they were the men, they
were the men.

MJ: All right, now what was your contact with each of those‘éé'%z
individuals? First of all, let's talk about what happened to "

_, and you can refer to the stipulation of fact if you wish,

26
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but I want you to tell me what exactly you did, if anything, to that

individual, and I assume that’s a man.

ACC:

Ma‘'am, as stated in the statements given by the soldiers in

the charge sheet, tha;’s the gentleman that I struck in the D-Cell.

MJ:

ACC:

MJ:

ACC:

Okay tell me how you struck him.

With a closed fist, I believe I hit him in the stomach.

Why? :;’(‘ &
H

That’s a question I‘'ve been asking myself for the last year

and a half. Out of anger, Ma’am.

MJ:

ACC:

MJ:

ACC:

MJ:

ACC:

MJ:

ACC:

stomach.

MJ:

M

ACC:

anger.

MJ:

ACC:

Okay had he attacked you?

Nb, Ma '’ am.

So there was--you weren’t defending yourself?
No, Ma‘am.

Were you defending another soldier?

No, Ma'am. é

As to *, tell n}e,,%vhat happened with him.
_ I :

Once again, Ma’am, I struck him with a closed fist in the

And tell me why.

It would be the same as before, Ma’am, I believe out of

All right. Had he attacked you?

No, Ma'’am.

27
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ACC:

MJ:

ACC:

MJ:

ACC:

MJ:

ACC:

MJ:

ACC:

MJ:

ACC:

anyone.

MJT

ACC:

MJ:

ACC:

MJ:

ACC:

MJ

ACC:

MJ:

ATH
(]

Had he given you any sense that he was going to attack you?

No, Ma'’am.

Had he attacked any of your soldiers?

No, Ma'’am.

Had he attacked another prisoner?

I don’t know that, Ma’am.

Okay, but I mean to your knowledge---

To my knowledge----

----had he attacked another prisoner?

----no, I received no reports on that.

Okay. Would that be true of the first gentleman,.
o6-¥

To-my- knowledge, I received no reports that he attacked

b6y
All right. How about_

That’sﬁthe gentleman that I struck by kicking him, Ma’am.
And where did you kick him?

In the shoulder.

And why did you kick him in the shoulder that day?

Out of anger, Ma'’am.

Again, had he attacked you?

No, Ma’am.

Had he sought to attack you?
28
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ACC: No, Ma’am.

MJ: To your knowledge, had he attacked any of your soldiers?

ACC: No, Ma’am.

MJ: Had he tried tov?

ACC: No, Ma’am.

MJ: Had he tried to attack any other prisoner?

ACC: I received no reports of that, Ma’am.

MJ: Okay. To your knowledge had he tried to attack any other
prisoner?

ACC: No, Ma'am.

MJ: Now as an MP officer, do you receive training as to how to
deal with prisoners or detainees?

ACC: Yes, Ma’am.

MJ: Is striking them with a closed fist in either the stomach
or kicking them in the shoulder, is that----

ACC: No, Ma’am, that is not part of the training.

MJ: Okay, so that’s not appropriate‘béhavior for ;n MP officer
when dealing with prisoners?

ACC: No, Ma’'am.

MJ: Now you’re'charged with doing these things and that these
things amounted to conduct unbecoming an officer and a gentleman. Do
you remember the definition I gave you of conduct unbecoming an

officer and a gentleman?

29
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ACC: I believe so, Ma'am.

MJ: Okay tell me why this conduct was conduct unbecoming an
officer and a gentleman.

ACC: As stated, Ma‘'am, it’s because it disgraces the individual,
um, it disgraced the individual personally, distracted from the
conduct of my fellow--of my soldiers at the time, and it’s conduct
morally unfitting or worthy and it’s inappropriate and unsuitable.

MJ: Okay. Did these actions by you with respect to any of the
prisoners, were there other United States soldiers present when you
did this?

ACC: Yes, Ma'am.

MJ: Were they your subordinates?

ACC: Yes, Ma'am. ’

MJ: So was this appropriate behavior by you in front of
subordinates?

ACC: No, Ma'am.

MJ: How do you think that that made your subordinates feel
about you in particular as an officer?

ACC: [No response.]

MJ: At least your behavior that day.

ACC: I believe they felt I was a disgrace.

[END OF PAGE]
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MJ: If members of the public, either American or Iraqi, learned
of your behavior that day, how do you think they’'d feel about an
officer in the United States Army behaving that way?

ACC: The same.

MJ: In your mind, did you have any legitimate reason for
striking any of these individuals?

ACC: No, Ma'am.

MJ: I'm sorry, say again.

ACC: No, Ma’am.

MJ: I think you said earlier that you were angry. Is that
right?

ACC: Yes, Ma’am.

MJ: Can you tell me why you were angry? .

ACC: Um, just--just the events, Ma‘am, just----

MJ: Tell me what the events were.

ACC: Just--I'd received reports that they attempted to break out
of the detention cell.

MJ: Go ahead.

ACC: I received reports that they attempted to break out of the
detention cell.

MJ: Had you gotten those reports that day?

ACC: No, Ma'’am.

MJ: When did you get them?

31
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ACC: The night before.

MJ: Okay, and did you have some reason to think that any of
these three individuals had anything to do with that?

ACC: Um, I believe that I was told that these were the threé
that attempted to break out.

MJ: Okay. Did that have anything to do with why you struck any
of them?

ACC: Ma’'am, all I can say is that I was angry. Just the fact
that they tried to break out it----

[Long pause.]

MJ: Since you were the platoon leader and supervisor for the
police station, were you responsible for the health and safety of any
detainees or prisoners that were held there? |

ACC: Yes, Ma’am.

MJ: How many folks could the police station hold as far as
prisoners or detainees?

ACC: Ah, we tried to keep a minimum, if I recall, we tried to
keep it under 20. We were under orders to maybe the second or third
day try to empty out our D-Cells by sending them to a higher
detention facility>by doing the paperwork. Sometimes that did not
occur because you know of transportation or logistics means, so I
mean we tried to keep the number fairly low for their safety and our

safety, Ma’am.
32
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MJ: Okay is it fair to say, then, that you were a short-term

holding facility?

ACC: Yes, Ma'am. bé“g
MJ: Okay. All right do you admit that m Yy
—, and- were subject to your orders?

ACC: They were subject to my care. I didn’t give them orders,
Ma’am. I gave my soldiers orders for the care and the treatment of
them.

MJ: Well were they under your jurisdiction?

ACC: Yes, Ma’am.

MJ: If you walked into their cell and told them to do
something, did you expect that they would do it?

ACC: Yes, Ma'am.

MJ: So were they subject to your orders?

ACC: Yes, Ma'am.

MJ: All r%j?t Do you admit that on or about 30 July 2003, at
Oor near | Police Station in Baghdad, Irag, you maltreated

W G - ~byé“’
striking and kicking them?

ACC: Yes, Ma’am.

MJ: Do you admit that under the circumstances, your conduct was
unbecoming an officer and a gentleman?

ACC: Yes, Ma'am.
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MJ: Does either counsel believe that any further inquiry is
required?

TC: No, Ma'am.

DC: No, Ma'’am.

MJ: Trial Counsel, what do you calculate to be the maximum
punishment authorized in this case based solely on the accused’s
guilty plea?

TC: Your Honor, a dismissal, l-year confinement, total
forfeiture, and a fine.

MJ: Defense?

DC: Defense agrees, Your Honor.

MJ: All right. Lieutenant Niles, the maximum punishment
authorized in this case based solely on your guilty plea is dismissal
from the service, total forfeitures, confinement for 12 months, and a
fine may also be adjudged. On your plea of guilty alone, this court
could sentence you to the maximum punishment, which I’'ve just stated.
Do you understand this?

ACC: Yes, Mé’am.

MJ: Do you have any questions as to the sentence that could be
imposed as a result of your guilty plea?

ACC: No, Ma'am.

MJ: Do we have a pretrial agreement in this case?
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plea

that

plea

TC: Yes, Ma’am, it’s been given to the court reporter and has
previously marked.

CR handed AE I to the MJ.]

MJ: All right. Lieutenant Niles, do you have a copy of your
agreement in front of you?

ACC: Yes, Ma’am.

MJ: All right, that’s been marked as Appellate Exhibit I, and
includes both the offer portion and the quantum portion of your

agreement. Now I want you to look at each of these, that would

be page two of the quantum portion and page one of the quantum, I'm

sorry, page two of the offer.

Did you sign each of these documents?
ACC: Yes, Ma'am.
MJ: Did you read them thoroughly before you signed them?
ACC: Yes, Ma'am.
MJ: Do you understand the contents of your pretrial agreement?
ACC: Yes, Ma'am.

MJ: Now Lieutenant Niles, did anyone force you in anyway to

enter into this agreement?

ACC: No, Ma'’am.

MJ: Does this agreement contain all of the understandings or

agreements that you have in this case?

ACC: Yes, Ma'’am.
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MJ: Has anyone made any promises to you that are not written
into this agreement in an attempt to get you to plead guilty?

ACC: No, Ma’am.

MJ: Counsel, is Appellate Exhibit I the full and complete
agreement in this case, and are you satisfied that there are no other
agreements?

TC: Yes, Ma'’am.

DC: Yes, Your Honor.

MJ: Now Lieutenant Niles, basically a pretrial agreement means
that you agree to plead guilty, and in return, the convening
authority agrees to take some favorable action in your case usually
in the form of a limitation on your sentence.

Do you understand that?

ACC: Yes, Ma'am.

MJ: Now the law requires that I discuss the conditions of your
agreement with you, so let’s look at the offer portion, that is, the
first two pages.

Now paragraph la says first of all that you’ve gotten the
benefit and advice of your defense counsel and you’ve--you know that
you have a legal and a moral right to plead not guilty, but that you

- b
offer to plead guidty to the specifications of Charge I and Charge I,
Not Guilty, and to The Specification of Charge II and Charge II,

Guilty, and you’ve done that.
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Do you have any questions about your agreement as it
concerns how you'’re going to plead?

ACC: No questions, Ma'am.

MJ: Okay. In 1lb, you’ve agreed to enter into a written
stipulation of fact with the trial counsel as to the circumstances of
the offenses to which you’re pleading guilty, and you‘ve done that as
well.

Do you have any questions at all about what the stipulation
means or your agreement to enter into it?

ACC: No, Ma’am.

MJ: 1lc says, you waive the right to request personal appearance
of overseas witnesses to testify on your behalf at trial. Now first
of all, did you understand that you could have asked the convening
authority, that is, the government to produce witnesses at this trial
for you today?

ACC: Yes, Ma'am.

MJ: And if the convening authority had said no, that you could
have then come to the Court, and if the Court had found that the
witnesses were relevant and material and necessary, the Court could
have said those witnessés should be here.

Did you understand that?

ACC: Yes, Ma’am.

533440
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MJ: And absent this agreement, you didn’t have to give up that
right.

ACC: Understood, Ma’am.

MJ: Now are there actually any witnesses that you wanted here
today that aren’t going to be here today because of this provision?

ACC: No, Ma'’am.

MJ: Okay. Did you also know that there are other ways to get
witness information in front of the court, for example, by telephone
or by what we call stipulations of expected testimony or just
letters?

ACC: Yes, Ma'’am.

MJ : é?re you satisfied that whatever means you and Captain
ihav;;;hosen that will get the appropriate information in front
of the panel for them to make an appropriate decision as to your
sentence?

ACC: Yes, Ma'am.

MJ: Now in 1d, you waive the right to make a motion to dismiss
all the charges for a violation of Rule for Court-Martial 707, that
is, the speedy trial act and withdraw that motion, which was filed on
9 June 2004. Now first of all, again, absent this agreement, you’re
entitled to file any kind of motions you want to file.

Do you understand that?

ACC: Yes, Ma'am.
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MJ: Some of the motions you gave up automatically when you
didn’t make them prior to entering your plea of guilty. Do you
remember me saying that?

ACC: Yes, Ma’am.

MJ: Okay, some motions, however, such as motions to dismiss for
lack of jurisdiction or failure to state an offense, can never be
given up.

Do you understand that this term of your pretrial agreement

-means that you give up the right to make this particular motion, that

is, the one for speedy trial when you pled guilty?

ACC: Yes, Ma'’am.

MJ: In particular, do you understand that this term of your
pretrial agreement precludes- this court, or any appellate court, from
having the opportunity to determine if you’re entitled to any relief
based upon this particular motion?

ACC: Yes, Ma’am.

MJ: Now when you elected to give up the right to litigate this
motion, did your defense counsel explain this term of your pretrial
agreement and the consequences to you?

ACC: Yes, Ma'’am.

MJ: Did anyone force you to enter into this term of your
pretrial agreement?

ACC: No, Ma’am.
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MJ: Captain awhich side originated the waiver of this
motion provisgion?

DC: I--Your Honor, it was part of discussions with the
government. Honestly, I truthfully cannot recall which side
mentioned it first as far as the waiver goes.

MJ: All right.

TC: I concur on that, Your Honor. We had discussed the issue
for weeks prior to that. I’m not sure which one actually brought it
up first, Your Honor.

MJ: All right. ‘Lieutenant Niles, do you freely and voluntarily
agree to this term of your pretrial agreement in order to receive
what you believe to be a beneficial pretrial agreement?

ACC: Yes, Ma'am... ---

b~

MJ: Captainjiifiiip vhat do you believe to be the factual basis
of the motion covered by this term of the pretrial agreement?

DC: Yes, Your Honor, as the motion that was previously filed
indicated, the passage of time from the original preferral of
charges, my evaluation of my reseafch has indicated, however, that
there were some significant defense delays that accounted for many of
those days, which subtracting those days brought the cloék to less
than 120 days.

MJ: So are you, in effect, telling me that you no longer think

that there was a 1egitimate basis for a speedy trial motion?
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DC: Yes, Your Honor. I believe it would not have been a
frivolous motion, but I believe that our chances of prevailing, as I
have explained to Lieutenant Niles, were very, very minor. .

MJ: All right.

DC: Based on the research and the facts that I have been able
to collect.

MJ: All right, Lieutenant Niles, do you understand that if this
motion were made and granted by me then a possible ruling could have
been that all the charges against you would have been dismissed, and
did you discuss that with Captain <
ACC: Yes, Ma'am. bé';k

MJ: Now knowing what your defense counsel and I’'ve told you, do
you want to give up making this motion in order to get the benefit of
your pretrial agreement?

ACC: Yes, Ma’am.

MJ: All right, do you have any questions about this particular
provision of your pretrial agreement?

ACC: No, Ma’am.

MJ: Now paragraph 2 says in exchange for what we’ve just talked
about, the things that are covered in paragraph 1, the convening
authority will take the actions specified in the enclosure, that is,

the guantum portion.
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Paragraph 3 says the offer to plead guilty will not be
affected if the military judge amends any specification or charge
based upon a motion of the defense, the government, or sua sponte by
the military judge. That means if for some reason I modify any of
the specifications, this agreement between you and the convening
authority is still good.

Do you understand thatagﬂﬂb

ACC: Yes, Ma'’am.
MJ: Do you have any questions?

ACC: No, Ma’am. AR

MJ: Paragraph 4 says that there are no promises, conditions, or
understandings regarding your proposed plea of guilty that are not
contained within these three pages, that is, the offer portion and
the quantum portiomn.

Any questions?

ACC: No, Ma'am.

MJ: Paragraph 5 says you’re satisfied with the advice that
you’ve gotten from your defense counsel, that he’s advised you of the
meaning and effect of your guilty plea, and you fully understand that
meaning and effect.

Now we’'ve also talked about the meaning and effect of your
guilty plea. Do you have any questions at all?

ACC: No, Ma’am.
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MJ: Paragraph 6 says you understand that you may request to
withdraw your plea of guilty at any time before it’s accepted, but if
you do, this agreement’s cancelled. This agreement may also be
cancelled if:

A) You fail to plead guilty;

B) You fail to arrive at an agreement with the government
on the contents of the stipulation of fact or if that stipulation
were modified without your consent; or

C) The military judge either refused to accept your guilty
plea or changed your guilty plea at some point during the trial.

Now none of those things has happened, but if any one of
them were to happen, this agreement would be cancelled. It would be
gone.

Do you understand that?

ACC: Yes, Ma’'am.

MJ: Do you have any questions about any of it?

ACC: No, Ma'am.

MJ: And paragraph 7 says 1f before or during trial any
specification is amended, consolidated, or dismissed with your
consent, this agreement will remain in effect.

Any questions about that?

ACC: No, Ma’am.
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1 MJ: All right. Now the last page of Appellate Exhibit I is the
2 gquantum portion of your pretrial agreement, and it states that the

3 convening authority agrees to disapprove any confinement adjudged in
4 excess of 45 days, but he may approve any other lawful punishment.

5 Is that a correct statement of what you and the convening
6 authority agreed to?

7 | ACC: Yes, Ma'am.

8 MJ: Now, Lieutenant Niles, you get the benefit of whichever is
9 less each element of the sentence of the court or that contained in
10 your pretrial agreement. If the sentence adjudged by this court is
11 greater than the one provided in the pretrial agreement, the

12 convening authority must reduce the sentence to one no more severe
13 than the one in your pretrial agreement. On the other hand, if the
14 sentence of this court is less than the one in your agreement, the
15 convening authority cannot increase the sentence that he adjudges

16 [sic].

17 Do you understand that?

18 ACC: Yes, Ma’am. “béQ\
19 | MJ: DNow if your ETS date arrives while you are serv%é%ng
20 confinement as part of your sentence, then all of your military pay
21 and allowances will stop on your ETS date. Do you understand that?

22 ACC: Yes, Ma'’am.
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MJ: I'm not sure that that actually would apply here given the
quantum provision, but I just wanted to make sure you’re aware of
that. All right-? —

ACC: Yes, Ma'’am.

MJ: Now, Lieutenant Niles, have you had enough time to discuss
this agreement with your defense counsel?

ACC: Yes, Ma'’am.

MJ: Are you satisfied with your defense counsel’s advice
concerning this pretrial agreement?

ACC: Yes, Ma’am.

MJ: Did you enter into the agreement of your own free will?

ACC: Yes, Ma'am.

MJ: Hés anyone tried to force you to make this pretrial
agreement?

ACC: No, Ma'’am.

MJ: Do you have any questions about your pretrial agreement?

ACC: No, Ma'am.

MJ: Do you fully understand all the terms of the pretrial
agreement and how they affect your case?

ACC: Yes, Ma’am.

MJ: Lieutenant Niles, are you pleading guilty not only because
you hope to receive a lighter sentence, but because you are convinced

that you are, in fact, guilty?
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ACC: Yes, Ma'am.

MJ: Do counsel for both sides agree with the Court’'s
interpretation of the pretrial agreement?

TC: Yes, Ma'am.

DC: Yes, Your Honor.

MJ: Defense Counsel, have you had enough time and opportunity
to discuss this case with Lieutenant Niles?

DC: I have, Your Honor.

MJ: And Lieutenant Niles, have you had enough time and
opportunity to discuss this case with your defense counsel?

ACC: Yes, Ma’am.

MJ: Have you, in fact, consulted fully with your defense
counsel and received the full benefit of his advice?

ACC: Yes, Ma’am.

MJ: Are you satisfied that your defense counsel’s advice is in
your best interest?

ACC: Yes, Ma’am.

MJ: And are you satisfied with your defense counsel?

ACC: Yes, Ma'’am.

MJ: Are you pleading guilty voluntarily and of your own free
will?

ACC: Yes, Ma'am.
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MJ: Has anyone made any threat or tried in anyway to force you
to plead guilty?

ACC: No, Ma’am.

MJ: Do you have any questions as to the meaning and effect of a
plea of guilty?

ACC: No, Ma'am.

MJ: Do you fully understand the meaning and effect of your plea
of guilty?

ACC: Yes, Ma'am.

MJ: Do you understand that even though you believe you are
guilty, you have the legal and moral right to plead not guilty and to
place upon the government of proving [sic] your guilt beyond a
reasonable doubt?

ACC: Yes, Ma'am.

MJ: I want you to take a moment now and consult with your
defense counsel and then tell me whether you still want to plead
guilty.

[The accused did as directed.]

ACC: Yes, Ma'am.

MJ: So you still want to plead guilty?

ACC: Yes, Ma'am.

MJ: All right. Lieutenant Niles, I find that your plea of

guilty is made voluntarily and will full knowledge of its meaning and

47

DHSO



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

26

effect. I further find that you have knowingly, intelligently, and
consciously waived your rights against self-incrimination, to a trial
of the facts by a court-martial, and to be confronted by the
witnesses against you. Accordingly, your plea of guilty is provident
and is accepted. However, .I advise you that you may request to
withdraw ybur guilty plea at anytime before the sentence is
announced, and if you have a good reason for your request, I will
grant it.
Will the accused and counsel please rise.

[The accused and his counsel did as directed.]

MJ: Lieutenant Niles, in accordance with your plea of guilty,

this court finds you:

Of Specification 1 of Charge I: Not Guilty.
Of Specification 2 of Charge I: Not Guilty.
Of Specification 3 of Charge I: Not Guilty.
Of Charge I: Not Guilty.
Of The Specification of Charge II: Guilty.
Of Charge II: Guilty.

You may be seated.
[The accused and his counsel did as directed.]

MJ: Now Lieuténant Niles, we enter into the sentencing phase of
the trial where you have the right to present matters in extenuation
and mitigation, that is, matters about the offense or yourself, which
you want the court to consider in deciding your sentence. In

addition to the testimony of witnesses and the offering of

48

245



10

11

12

13

14

15

16

17

18

19

20

21

22

23

il

QI

documentary evidence, you may yourself testify under ocath as to these
matters, or you may remain silent in which case, the court members
may not draw any adverse inference from your silénce.

On the other hand, if you desire, you may make an unsworn
statement. -Because the statement is unsworn, you cannot be cross-
exaﬁined on it. However, the government may offer evidence to rebut
any statement of fact contained in any unsworn statement. An unsworn
statement may be made orally, in writing, or both. It may be made by
you, by your counsel on your behalf, or by both.

Do you understand these rights?

ACC: Yes, Ma'am. .

MJ: Now counsel, is the personal data on the front page of the
charge. sheet correct?

DC: Your Honor, the only issue is with the pay. These charges
were preferred before the first of the year. Since----

MJ: All right. What’s the pay?

DC: The pay, Ma‘am, the basic pay is $3,421.50.

MJ: All right.

DC: And there is nciﬁ%héer any sea or foreign pay because he’s
been redeployed back to Germany.

MJ: Okay, it would appear to me, at least the copy that I have,
that those changes were made.

DC: Okay, Ma'’am.

)
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MJ:

TC:

MJ:

corrected

DC:

block 6bravo.

Have they been made on the original?

They should have been, Your Honor, vyes.

All right. 1Is there anything else that needs to be

on the front page of the charge sheet?

Yes, Your Honor. The only other issue is with the term in

Lieutenant Niles--his service obligation after OCS was

3 years not 4 years; however, when he arrived in Germany, he was

extended for several months so that he would have a 3 year term of

service from his arrival in Germany,

year 2004.

extension
MJ:
DC:
MJ:
DC:

MJ:

so his ETS is in October of this
So his original--his term of service is 3 years plus a

of about 4 months.

Okay, so 3 years 4 months, is----

Yes, Your Honor.

----what you’re saying?

Yes, Your Honor.

Okay why don’'t we change it so it reads 3 years 4 months,

so anything else?

DC:

MJ:

DC:

TC:

DC:

That’s all the inaccuracies there, Your Honor.

Okay.

Everything else is accurate.

And that was, $3,421.50 for basic and total correct?

That’s correct.
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MJ: All right. Now Captain% has the accused been

punished in anyway prior to trial that would constitute illegal
pretrial punishment under Article 137

DC: He has not, Your Honor. &G':L

MJ: Lieutenant Niles, have you spoken with Captain <l about
Article 137

ACC: Yes, Ma’am.

MJ: Do you understand what Article 13 prohibits?

ACC: Yes, Ma'am.

MJ: Do agree that you’ve not been punished prior to trial in
violation of Article 132

ACC: Yes, Ma'am.

MJ: Has your freedom of movement been limited in anyway prior
to trial-z

ACC: No, Ma'am.

MJ: Have your pass privileges been withdrawn?

ACC: No, Ma'am.

MJ: Have you been subject to any sort of sign in requirement?

ACC: No, Ma’am.

MJ: Captain -b&lare you aware of any limitations placed on

Lieutenant Niles’ liberty that raise the issue of restriction

tantamount to confinement?
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DC: No, Your Honorxr. One point before you ask the next question
is there was a call in requirement where he called in and checked in
with his unit, but that doesn’t rise to the level of Article 13
violation.

MJ: All right.

DC: It was not a personal, physical regquirement. It was a call
in requirement.

MJ: Okay and when--when was that call in-?

ACC: Ever since I’'ve redeployed back to the unit.

MJ: Okay and how often do you have to call in?

ACC: Ah the previous commander required me to actually stop by
the company just to check in, and the current commander asks that T
call twice a week.

MJ: Okay twice a week?

ACC: Yes, Ma’am.

MJ: All right, now have, Lieutenant Niles, have you spoken to
Captain %labout restriction tantamount to confinement?

ACC: Yes, Ma'am.

MJ: Do you understand the concept of restriction tantamount to
confinement?

ACC: Yes, Ma'am.

MJ: Do you believe that you’ve been restricted tantamount to

confinement?
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ACC: No, Ma'am.

MJ: Now we’'ve already discussed what the maximum punishment in
this case is, and that is, dismissal, total forfeitures, confinement
for 12 months, and a fine may also be adjudged. Looking at the
charge sheet, it does not appear that the accused has been in any
sort of pretrial confinement, and so I don’‘t believe that any days of
pretrial confinement credit are due. Is that correct?

DC: I'm sorry, Your Honor. Y;s, that is correct.

TC: Yes, Ma'am.

MJ: Has the sentence worksheet been marked as an appellate
exhibit?

TC: It should have been previously marked, Your Honor.

[The CR handed the flyer and sentence worksheet to the MJ.]

MJ: All right, the flyer has been marked as Appellate Exhibit
IITI. Have both counsel had an opportunity to review the flyer?

DC: Yes, Your Honor.

MJ *"w objections?

DC: No objection to the flyer, Your Honor.

MJ: All right, the sentencing worksheet has been marked as
Appellate Exhibit IV. Again, have both counsel had an opportunity to
review that?

TC: Yes, Your Honor.

MJ: Any objections?
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DC: No objection, Your Honor, although I believe it méy not
include the language about the fine, which you just read, the
possibility or the applicability of a fine.

MJ: Oh, you’‘re right.

DC: We could add that on a recess before we mark it.

MJ: Well does either side believe that a fine is actually
appropriate in this case?

TC: The government----

DC: No, Your Honor. We certainly don’t believe that a fine is
appropriate.

TC: The government does not, Your Honor.

MJ: All right, then, I will not instruct on a fine.

TC:..~.Yes, Your Honor.

Your Honor, one point, if asked to read the maximum
sentence in front of the panel, should it just be dismissal, one year
of confinement, and don’t mention the fine?

MJ: Correct.

TC: Yes, Your Honor.

MJ: All right, does either side have documentary evidence on
sentencing, which can be marked, if it hasn’t been, and offered at
this time?

[The CR handed PE 2 and 3 for ID to the MJ.]
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TC: The government hés previouély marked the ORB and the OER
from the timeframe of the crime, and those two documents we wish to
be admitted. éé'?

N

MJ: Okay. Have you had an opportunity, Captain — to
review these?

DC: Yes, Your Honor.

MJ: Any objections?

DC: ©No, Your Honor, not at all.

MJ: All right, so Exhibit 2, which is the ORB is admitted, and
Exhibit 3, which is an OER for the period 10 July 2003 through 30
March 2004, is also admitted.

Defense, do you have any?

. DC: Your Honor, we have Defense Exhibit Alpha, which is a good.
soldier packet, essentially, divided in four sections. I believe the
court has been previously shown a copy of this during an 802 session.
[The CR handed DE A for ID to the MJ.]

MJ: All right, any objection?

TC: Your Honor, just previously based on our 802 sessions we
had with you, if witnesses testify in person or via phone, then I ask

ﬁé»?
that the letters would be cumulative regarding Colonel nd -
some of the letters that may be attached in there.

DC: Yes, Your Honor, before you even respond, if I may, defense

will withdraw those letters assuming--the only witness who is going
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to present live testimony who has a statement in there is Lieutenant

_ He will be a telephonic witness. If we make

contact and present the evidence, as we will seek to do, then we’ll

withdraw those letters from the packet.

MJ: All right.
DC: Otherwise, no other letters in there come from a witness

who will be present.

MJ: All right, with that proviso, Captain — any
objection? ,{é»Q

TC: No, Your Honor.

MJ: All right then Defense Exhibit A for identification is
admitted.

Are those all of the exhibits for sentencing?

DC: Yes, Your Honor, I may just--if I may one question just a
request that we just be allowed to substitute into the record a black
and white copy. There are some original colored photographs in that
book, and for the record we have made black and white copies that we
would ask just that those personal items--photos be--you know we be
able to get those back so the accused does not lose those.

‘MJ: I have no problem with you submitting copies; %ﬁt“i’d'“““
prefer you get colored copies made.

DC: Yes, Ma’am, we can do that.

D
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+0f the exhibit?

T
A
]

All right, but do you want a copy of the entire book made

That’s all right, you may do that, but anything

that’s in there in color needs to be copied in color.

DC:

photographs.

Yes, Ma‘am, and that’s fine. We’ll just copy the colored

My only concern is that the accused and his family get

those photographs back----

MJ:
DC:
MJ:
TC:

MJ:

That'’'s fine.

-—--because those are personal items.
Any objection, Government?

No,

Your Honor.

Okay, no there’s no problem doing that. Just make sure you

get colored copies----

DC:

MJ:

DC:

MJ:

we call

TC:

DC:

- MJ:

Thank you.

----0f the photos made.

We’ll provide those to Mr.-

All right.

bt-2

Any other--anything else we need to do before
the members?

No, Ma’am.
Nothing from the defense, Your Honor.

Okay Bailiff, would you call the members, please.

[The bailiff did as directed.]

[The session recessed at 1058,

1 July 2004.]
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[The court—martial.was called to order at 1100, 1 July 2004, pursuant
to the orders pfeviously inserted in the record and the following
orders: Court-Martial Convening Order Number 8 dated 23 June 2004,
Headquarters, 7th Army Training Command, APO Army Europe.]

MJ: You may be seated. Court is now called»to order.

TC: The court is convened by Court-Martial Convening Order
Number 1, Headquarters, 7th Army Training Command dated 25 February
2004, copies of which have been furnished to each court member.

The accused and the following persons detailed to this

court-martial are present.

COLONEL — MILITARY JUDGE; b b- 2
CAPTAIN_TRIAL COUNSEL; A

LIEUTENANT— ASSISTANT TRIAL COUNSEL;
cartaIN (B o=revsE counsEL; and the court

members who are:

coronzr. ENGNGN

rreorenar N U
LIEUTENANT COLONEL “

LIEUTENANT COLONEL -;

LIEUTENANT COLONEL -
LIEUTENANT COLONEL -

wasor
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CAPTAIN

'CAPTAIN— [sic] <P vwho are the court

members.
The following persons are absent and have been properly

excused:

uasor i

carrarne i

carmar S

carraiN YN 2nd

cw4

The prosecution is ready to proceed with the trial in the

case of United States versus First Lieutenant Glenn A. Niles.

MJ: Thank you. The members of the court will now be sworn.
All persons in the courtroom please rise.
[All persons did as directed and the members were swozrn. ]

MJ: Please be seated.
[All persons did as directed.]

MJ: The court is now assembled.

Members of the court, it is appropriate that I give you

some preliminary instructions. My duty as military judge is to

ensure that this trial in conducted in a fair, orderly, and impartial

59
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manner in acco;daqcemyitg?thewiaw. I preside over open sessions,
rule upon objeiﬁiqgﬁnﬂggﬁ instruct you on the law applicable in this
case. You are rqu}gﬁqﬁ;%ﬁ;ohigw my instructions on the law and may
not consult any thgﬁﬁ§ouxce as to the law pertaining to this case
unless it’s been admitted into evidence. This rule applies
throughout the trial including_closed sessions and periods of recess
and adjournment. Any questions you have of me should be asked in
open court. .

At a session held.earlier, the accused pled guilty to The
Charge and'Speciﬁgﬁgtion, which you have before you. I accepted that
plea and enteredﬁﬁindingSe@f guilty. Therefore, you will not have to
determine whether the accused is guilty or not guilty as that has
been determined by his plea. .Your duty is to determine an
appropriate sentence.

That duty is a grave responsibility requiring the exercise
of wise discretion. Your determination must be based upon all the
evidence presented and the instructions I will give you as to the

applicable law. Since you cannot properly reach your determination

until all the evidence has been presented and you have been

instructed, it is of vital importance that you keep an open mind

until all the evidence and instructions have been presented to you.
Counsel soon will be given an opportunity to ask you

questions and exercise challenges. With regard to challenges, if you

°0 $03463



10

11

12

13

14

15

16

17

18

19

20

21

22

23

5“_’4‘
i

ey
T
i

know of any matter that you‘feel might affect your impartiality to
sit as a court member, you must disclose that matter when asked to do
so. Bear in mind that any statement you make should be made in
general terms so as nqﬁ to disqualify other members who hear the
statement.

Some of the grounds for challenge would be if you were an
accuser in the case, if you have investigated any offense charged, if
you formed a fixed opinion as to what an apbropriate sentence or
punishment would be for this accused. To determine if any grounds
for challenge exist, counsel for both sides are given an opportunity
to question you. These questions are not intended to embarrass you.
They are not an attack upon your integrity. They are asked merely to
determine whether a basis for challenge exists. .It-is no adverse
reflection upon a court member to be excused from a particular case.

You may be questioned either individually or collectively,
but in either event, you should indicate an individual response to
the question asked. Unless I indicate otherwise, you are required to
answer all questions.

You must keep an open mind throughout the trial. You must
impartially hear the evidence, the instructions on the Taw, and only
when you are in your closed session deliberations may you properly
make a determination as to an appropriate sentence after considering

all the alternative punishments of which I will advise you later.
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You may not have a preconceived idea or formﬁla as to either the type
or the amount of punishment, which should be imposed if any.

Counsel are given an opportunity to question all witnesses.
When counsel have finished, if you feel that there are substantial
questions that should be asked, you will be given an opportunity to
do so. The way we handle that is you're required to write out the
question and sign legibly at the bottom. This method gives counsel
for both sides and me an opportunity to review the questions before
they’'re asked since your questions, like the questions of counsel,
are subject to objection, and I believe that there are forms provided
for your use there if you desire to question any witness. I will
conduct any needed examination.

There are a couple of things you need to keep in mind with
regard to questioning:

First, you cannot attempt to help either the government or
the defense;

Second, counsel have interviewed the witnesses and know
more about the case than we do. Very often they do not ask what may
appear to us to be an obvious question because they are aware this
particular witness has no knowledge on the subject.

Rules of evidence control what can be received into
evidence. As I indicated, questions of witnesses are subject to

objection. During the trial, when I sustain an objection, disregard
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the question and answer. If I overrule an objection, you may
consider both the question and answer.

During ény recess or adjournment, you may not discuss the
case with anyone, not even among yourselves. You must not listen to
or read any account of the trial or consult any source written or
otherwise as to matters involved in this case. You must hold your
discussion of the case until you are all together in your closed-
session deliberations so that all members have the benefit of your
discussion. Do not purposely visit the scene of any incident alleged
in The Specification or involved in the trial. You must also avoid

contact with witnesses or potential witnesses in this case. If

anyone attempts to discuss this case in your presence during any

recess or adjournment, you must immediately tell them to stop and
report the occurrence to me at the next session. I may not repeat
these matters to you before every break or recess, but please keep
them in mind throughout the trial.

We will try and estimate the time needed for recesses or
hearings out of your presence. Frequently, your--the duration of
those hearings is extended by consideration of new issues that arise
during those hearings. Your patience and understanding regarding
these matters will contribute greatly to an atmosphere consistent

with the fair administration of justice.
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While you are in your closed-session deliberations, only
the members will be present. You must remain together, and you may
not allow any unauthorized intrusion into your deliberations.

Each of you has an eqﬁal voice and vote with the other
members in discussing and deciding all issues submitted to you.
However, in addition to the duties of the other members, the senior
member will act as your presiding officer during your closed-session
deliberations and will speak for the court in announcing the results.

This general order of events can be expected in this court- -
martial:

Questioning of court members;

Challenges and excusals;

vPresentation of evidence;

Closing argument by counsel;

Instructions on the law;

Your deliberations; and

Announcement of the sentence.

The appearance and demeanor of all parties to the trial
should reflect the seriousness with which the trial is viewed.
Careful attention to all that occurs during the trial is required of
all parties. If it becomes too hot or too cold in the courtroom or
if you need a break because of drowsiness or for comfort reasons,

please tell me so that we can attend to your needs and avoid
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potential problems that might otherwise result. Frankly, I'm not
sure how much control we have over the temperature in the courtroom,
but if there is a problem, let me know and we’ll see what we can do.
Each of you may take notes, if you desire, and use them to
refresh your memory during deliberations, but they may not be read or
shown to other members. At the time of any recess or adjournment,

you should take your notes with you for safe keeping until the next

session.

If at anytime during the trial it is necessary that you
make any sort of statement, you need to preface that with your name
so that it’s clear on the record who is speaking.

Now are there any questions?

[A1]l members indicated a negative response.]
MJ:. Apparently not.

Please take a moment and read The Charge on the flyer
provided to you and to ensure that your name is correctly reflected
on a convening order. If not, please let me know.

[All members did as directed.]

[A member indicated a change.]

MJ: Yes. "Lé_g\
reflects Major_ I've since been promoted.
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MJ: All right that will be noted on the record, and _
congratulations.
All right it appears that the only question was the one
noted by Lieutenant _ bé':)\ “lk/
Trial Counsel, you may announce the general nature of The
Charge.
TC: The general nature of The Charge in this case is one charge
and one specification of a violation of Article 133, Uniform Code of
Military Justice for conduct unbecoming a United States Army officer.

The charges [sic] were preferred by Captain-

forwarded with recommendations as to its disposition by Colonel

— and investigated by Lieutenant Colonel-
‘ The records of this cage disclose no grounds for

challenges. If any member of the court is aware of any matter, which
he or she believe may be a ground for challenge by either side, such
matter should now be stated.

Let the record--one person we'’ve got a positive response from

Lieutenant h, Your Honor. Besides Lieutenant -

-I think it was a negative response from the other panel

members, Your Honor.
MJ: Now remember, please state whatever you’'re going to say in
general terms sp as to not infect, if you will, any of the other
L

potential panel members.
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veMBER [(L7C (I Lieutenant AR -

investigating officer, and I work in the same organization. We were
doing separate Article 32 investigations at the same time, and at one
point a few weeks aQSQQJ%skedfﬁg;Y%he status of his because he’s
PCSing in the next few days. ,Hé said he’d completed----

MJ: All right, don’t go any further as to what he told you.

veveer (L1 (N oxev

MJ: Your conversation with him, did that--do you believe that
that will affect how you can hear the evidence in this courtroom and
determine a fair sentence for Lieutenant - :

MEMBER [LTC -: No, Ma’'am, we did not discuss any

'details.

- MJ: ‘All right. That may lead to some more questions further
down the road for you specifically, but I’1l let that go at that at
the moment.

Other than that, does any member--is any member aware of

any matter, which he or she believes might be a ground for challenge

by other s1dem
» -+ Negative response.
Now before counsel ask you questions, I'm going to ask you
a few preliminary questions. If any member has an affirmative
response to any question, please raise your hand.

Does anyone know the accused in this case?
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Negative ;esponse from all membgrs. »

Does anyone know any person named in The Specification?

Again, a negative response.

Having seen the accused and read The Charge and The
Specification, does anyone feel that you cannot give the accused a
fair trial for any reason?

Negative response.

Does anyone have any prior.knowledge of the facts or events
in this case?

Negative response. . s,

Has anyodne or any member of your family ever been charged
with an offense similar to that charged in this case?

Negative response.

Has anyone or any member of your family or anyone close to
you personally ever been a victim of an offense similar to that
charged in this case?

Negative response.

How many of you are serving as court members for the first
time?

All right, we have two Captain----

MEMBER [CPT-: — Ma'arz\
MJ : ——-- and---- b6~
MEMBER [MAJ-: Major QN
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MJ: All right, as to the remaining members, can each of you who
has previously served as a court member put aside anything you might
have heard in a previous proceeding and decide this case solely on
the basis of the evidence and my instructions as to the applicable
law?

Affirmative response from all remaining court members.

Now has anyone had any specialized law enforcement training
or experience to include duties as a military police officer, off
duty security guard, civilian police officer, or comparable duties
other than the general law enforcement duties common to military
personnel of your rank and position?

Negative response.

Now is any member of the court in the rating chain,
supervisory chain, or chain of command of any other member of the
court?

Negative response.

Now has anyone had any dealings with any members, I'm
sorry, any parties tb the trial to include me and counsel, which
might affect your performance of duty as a court member in anyway?

Negative response.

Does anyone; know of anything of either a personal or
professionalynature, which would cause you to be unable to give your

full attention to these proceedings throughout the trial-?
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Negative response.

Now it is a ground for challenge that you have an inelastic
predisposition toward the imposition of a particular punishment based
solely on the nature of the crime for which the accused is to be
sentenced. Does any member, having read The Charge and The
Specification, believe that you would be compelled to vote for any
particular punishment solely because of the nature of The Charge?

Negative response.

You will be instructed in detail before you begin your
deliberations. I will instruct you on the full range of punishments

from no punishment up to the maximum punishment. You should consider

all forms of punishment within that range. Consider doesn’t

necessarily mean that you would vote for that particular punishment.
Consider means that you think about and make a choice in your mind

one way or the other as to whether that’s an appropriate punishment.

Each member must keep an open mind and not make a choice nor
foreclose from consideration any possible sentence until the closed
session for deliberations and voting on the sentence. Can each of
you follow this instruction?

Affirmative response.

Can each of you be fair, impartial, and open minded in your
consideration of an appropriate sentence in this case?

Affirmative response.

70 053473



10

11

12

13

14

15

16

17

18

19

.20

21

22

23

gl

Qi

Can each of your reach a decision on a sentence on an
individual basis in this particular case and not solely upon the
nature of the offense of which the accused has been convicted?

Affirmative response.

Is any member aware of any matter, which might raise a
substantial question concerning your participation in this trial as a
court member?

Negative response.

Now do counsel for either side desire to question the court
members?

TC: Yes, Your Honor, the government does. Z>é-—;2‘~LQ\
DC: Yes, Your Honor, the defense does és well.

MJ: All right, Government, you can go first.
TC: Sir, members of the panel. My name is Captain -

‘, that’s Lieutenant _ We’re the prosecutor or

the trial counsel in this case. I'm going to ask you a few questions
before we start.

Now you're going to hear from some witnesses today, and I’'m
going to start by reading the names of the witnesses and if you know

that person, please give us an affirmative response. Okay.

Do any members of the panel know a Lieutenant -

Negative response from the panel members, Your Honor.
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1 Do any of the members know a Major _ a Major
>

3 Negative response from the panel members, Your Honor.

4 Do any of the members know a Major —, Major

6 Positive response from----

7 MEMBER [LTC—: Lieutenant —

8 TC: ----Lieutenant —and from Lieutenant —
s

10 Let me start with Lieutenant — how do you
11 know— Sir?

12 MEMBER [LTC- If it’s the same Major \(jjj D,

13 he’s the 409th nsz N NNEEEEED

14 TC: Okay, have you discussed any aspects of the caseﬂ;{%’h him?
15 ¥ : "MEMBER [LTC — : #No "o, ®ndt.
16 TC: Okay. Anything on--based on your relationship that would

17 make you give more or less weight to what Major ’ might say?

18 MEMBER [LTC —

19 TC: Okay. Same questions of you, Sir, how do you know Major
0
21 MEMBER [LTC - He was my next-door nelghbo!r in Bambdrg,
22 and a personal friend. Ry o
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TC: Okay and based on that type of relationship--first of all,

‘have you discussed the case with him?

MEMBER [LTC - No.

TC: Okay. And based on your relationship, would you give any
more or less weight to what he testified to?
Negative response from the panel member, Your Honor.
Does anybody else know Major Hunt?
Negative response, Your, Hpngg.
Does anybody know a Captain — a Captain —
Negative response from the panel members, Your Honor.

PR
Does anybody know a Captain — Captaln-

Again, Your Honor, negative response from the panel

e

members.

Do anygaf the, panel members know a First Lieutenant ‘

Affirmative response from Lieutenant -

negative responseﬁpm.. the other panel members.
How do you know Colonel, excuse me, Lieutenant —
MEMBER [LTC — He was recently assigned to my

organization at range .control. He’s the range safety officer so it’s
about 1 month.

TC: Okay, so he’s worked for you for about 1 month?
73
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1 MEMBER [LTC

Yes.
2 TC: Are you a supervisor of his?
3 MEMBER [LTC‘ Yes.
4 TC: Are you in his rating chain?
5 meMeER [L1C WD ves.
6 TC: What’s your relationship in that rating chain?

7 MEMBER [LTC- I'm his senior rater.

8 TC: Now based on your--first of all have you discussed the case
9 with him? S

10 MEMBER [LTC No.

*

11 TC: Based--that'’'s a negative resﬁbnée. Based on your
12 Yelationship with the lieutenant, is there anything that would make

13 you give more or .less. weight to what he said?

14 MEMBER [LTC ‘ No .

15 TC: Negative response from the panel member, Your Honor.
16 ' Does anyone know a First Lieutenant“
17 Negative response from the panel members, Yotr Honor.

18 Does anybody know a Staff Sergeant -Staff
19 Sergeant—

20 Again, 'fYO'u'f"H‘onor, negative response from the panel

21 members.

22 Do any of the members of the panel know a Staff Sergeant
74
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Again, Youig"-'f-?fOnor, negative response from the panel
members.
Do any of t M mémbers of the panel know a Sergeant-

Negative *®sponse from the panel members.

And does anybody know a ‘

Again, r@éj&ﬁa%e response from the panel members.

Next I‘'m going to read you a list of officers that have
been previously or have had some type of involvement in the case, and

please let us knoW--let the Court knQusi f vou know these people.

does anybody know a Captain

Negative response from all the panel members, Your Honor.

Now the gexbfﬁi’e ‘is regarding Colonel —and just

for the record, Colonel —already addressed how he knows

Colonel _ Do any of the rest of the;-:menﬂoerv&;wpe panel
know a Lieutenant~

That’s a positive response from ColOneJ.-

- Sir, how do you know Colonel _
MEMBER -: He and I have conducted multiple briefings

at the--for visitors to Grafenwoehr.

TC: Okay, has he actually discussed any particulars of this

‘5, .
case with you?
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MEMBER — No, he has not.

TC: Okay is there anything based, on your relationship with

Lieutenant ~that will make you give moreior less

iiweight to anything---~-

TC: Does anybody here know a Colonel *olonel -

Affirmative response from Colonel---—-

MEMBER _[COL -: -
TC: =----Bilafer. Sir, how do you know Colonel -

MEMBER [COL - YWe wotked together at V Corps and now
'

we're dépioyed in Iraqg together ({sic].

TC: Okay. -Did he ever discuss this case with you?

MEMBER [COL —: No.

TC: Anything, based on your relationship with him, that would
affect Yyour ability to be fair and impartial in this case?

MEMBER [COL-: NG.

TC: Lastly, has anyone from the military police corps or any
military police officers approached you about this case?

££a£%sja“negative response from all the panel members, Your

Honor.

That’s all the questions I have. Thank you.
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MJ: All right, Captain_ bé‘;\ %,QQ—

DC: Th‘nk &ou,'Your Honor.

~ Sir, Gentlemen, Ma‘’am, good morning. My
name is Cap.i:ain— and I'm with the trial defense services

office here at Vilseck, and I'd like to introduce to you Lieutenant

—:*jm%he accused in this case. I just have a couple

Ca

[
of questions briefly to ask--ask you as a group.

E First of all, I would just like to ask as a general

proposition, would all of you agree that when determining an
appropriate punisﬁment for any given offense, that it would be
necessary to consider the surrounding circumstances in which that
offense wasbcommiéted? Would all of you agree to that proposition?

-Your. _Honor, an affirmative response from all panel members.

For instance, an incident, which occurs in the midst of
combat Operations; might be evaluated differently than one committed
in the everyday garrison environment. Would all of you agree to that
general proposition?

Affirmagive response from all members, Your Honor.

Again, as a general proposition, would all of you agree
that combat--the combat environment can be an extremely stressful

situation? Would all of you agree to that general proposition?

Again, Your Honor, affirmative response from all members.
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In that same light,ﬁwould ali of you agree that the combat

H
stresses or the stresses that one feels in combat could affect one’s

judgment and decisi%n nﬁ*ing?
AffirmétiVeA—aQain affirmative response from all members,
Your Honor.
z As ;he jadge had briefly instructed, so you’ve already
heard this before, but I want to just, again, make sure that everyone
understands. You all do understand that one option for thig court to
consider in granting or deciding a sentence for ‘Lieutenant—
would be to consider no punishment. Does everyone understand that
that is--the law allows that action by the court? ’éé'ézaﬂ&
Affirmative response from all members, Your Honor.

- --And also does each of you understand that based on
Lieutenant— plea of guilty at a previous session, which the
judge had mentioned, that Lieutenant-now has a federal.
conviction on his record as a result of that plea of guilty? Does
everyone understand that as a matter of law?

Again, Your Honor, an affirmative response from all.

But does each of you also understand that the mere presence
of a conviction on one’s record does not mean that a person cannot
continue to serve in the Army? Does everyone also understand that as

a proposition of law?
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Okay, again, Your Honor, an affirmative response from all
members.

Finally, a lastiseries of questions. I would assume that
all of the members are familiar with the investigation of misconduct
at the _prison in Irag. Is that a fair----

Affirmative response from all the members, Your Honor.

I would further assume, as officers, that all of you are
familiar about comments that have been made by President Bush,
Secretary of Defense Rumsfeld, and Chairmen of the Joint ChYafrg“¥t
Staff General Meyers that those who committed offenses at Abu Ghurayb
prison will be "brought to justice" or words to that effect. Have
all of you heard in the media or in some forum comments like that?

An affirmative response from all the members, Your Honor.

Now bécause of these comments from President Bush, the
Commander in Chief, and other senior-#the®most senior military
leaders, do any of you feel any pressure to render any certain type
of punishment in this case based on those comments?

Your Honor, there’s a negative response from all members.

And finally one last question, and that is, would each of
you agree that a single isolated incident of prisoner maltreatment
that was committed wholly separate from* prison should be
evaluated independently from that which we’ve been made aware of

through the media? Does everyone agree with that?
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Your Honor, there’s an affirmative response from all
members.
Gentlemen, Ma’am, thank you very much.

MJ: All right, members of the court, there’s some matters that
we now Qave to cong}der outside your presence. Please return to the
deliberation room. rSome of you might be recalled, however, for
individual questioning.

[The court-martial recessed at 1128, 1 July 2004.]

[END OF PAGE]
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[The session was called to order at 1130, 1 July 2004.]
MJ: All right all the members are absent, all other parties are
present. You may be seated.
Tfial Counsel, do you request individual voir dire, and if

so, please state the name of the member and the reason. l)é_;{4£&w

TC: Your Honor, only--based on Colonel —response
we’'d like individual voir dire with Colonel —

MJ: Okay you’'re going to have to be more specific----
TC: Based ong---

MJ: ————thé!‘based on his response".

TC: Based on the question--the answers about Lieutenant

-, excuse me, First Lieutenant —that he’s his

supervisor and senior rater, based on his comment about knowing Major

- based on his conversations he’s had with Colonel —

about the case.

DC: Your Honor, if I may, I believe that Captain -

already asked questions and elicited sufficient responses from

Colonel -with regards to him being able to set aside those
things.
MJ: Well I--I think we probably ought to get a little more on

the record as far as what he’s--at least what he’s heard from

Lieutenant Colonel _the 32 officer, just to make clear
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1 since I told him, "don’t go into anymore details," so we’ll bring him

2 back for that if nothing else.

hi-2 M

3 Is that--is there anyone else you want, Captain -
4 TC: Just Colonel - Ma’am.

5 MJ: All right. Captain— who would you like, if anyone
6 and why? ;

7 DC: Your Honor, I believe that we have‘!no——go requests for any

8 individual voir dire.

9 MJ: All right, Bailiff, would you ask Lieutenant—
10 — to com"'e ‘&back out, please?
11 BAILTIFF: Yes, Ma’am.
12 4 MJ: Thank you. y - s
.13 [LTC- entered the courtroom and was seated.]
14 MJ: All right, Captain- did you have anys quqs-t;ions.
15 éhat r%/ou wanted to ask Lieutenant Colonel-
16 TC: Just briefly. 3}

17 mnpIvioval voir DIRE oF Lieutenant coroneL (i IINEEEGRNGGR

18 CQuestions by the trial counsel:

19 0. Sir, you mentioned that you--yourself and Colonel

20 ‘ about the same time were doing Article 32 investigations?
21 A. Yes.

22 Q. And do y:)u g:;lys' know each other pretty well?

23 A, Yes.
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Q. Okay. Did you discuss your 32 investigations and what was
going on?
A. Not as to what was going on, no.

Q. What did he tell you, about this case?

A. I asked him, because ¢ wdue to PCS in a'few days, I
asked him what the progress or status of his investigation was, if he
was going to complete it on time, and he infdrmed me that he had
turned it in, but when he said that he said also that he had been
informed the recommendation that he had made on it was hot the one
édopted by whoever the appointing authority was.

Q. Did he tell you what the recommendation was?

A, No, he did not.

¥. Okay, but you realize that we’re at a court-martial now,

A. Yes. Vo S

Q. Right and Colonel--Lieutenant Colonel _said that
he had made a different recommendation then? A S

A. Yes, I inferred that. bé‘;mﬁ&

TC: Thank you.
b BT 2
No further questions, Your Honor. SRR

MJ: All right.

Captain_ would you like to ask Lieutenant Colonel

- any questions?

83

(e
o
W
e
(6 8)
o



10

11

12

.13

14

15

16

17

18

19

20

21

22

23

[
(il

DC: If I may, Ma’am.

MJ: Of course.

DC: Just briefly.

Questions by the defense counsel:

Q.6 Siil/good day. Sir, the conversation that you’ve had with
Colonel -in addition to your relationship with him, as had
been asked previously in the group setting, do you feel anyway
predisposed to come to any certain decision about punishment versus
any other decision based on that?

A, No, not at all. No.

Q. Okay, Sir, and would it be--do you feel as though--I mean
you said that you were able to infer, I think that was your word--the
word that you used, I guess what Colonel_-.r..econunendation
had been-?

A. I mean----

Q. The question that Captain-had a§k?g_you was well,
"we’'re here at a court-martial" I believe you said that you were
able--had been able to infer that the recommendation had been for
something else?

A. No, not at all because in the Article 32 forum it has many
different forms of court-martial that you can recommend, so T didn’t

know if it was angther form of court-martial or something lower. He

just said it was different.
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Q. Okay great. Now having had that specific conversation, and

maybe just one or two exchanges, does that in anyway affect your

ability to come to a fair and impartial decision here?

A, No, no, not at all.
Q. And are you, in fact, confident that you would be able to
¥ R

come to a fair and impartial decision----

A. Yes.
Q. ---<in this case?
A. Yes.

DC: Okay thank you, Sir.

vevBER (LTC GNP :  ves. bb- 2 Al

MJ: All right. Thank you, Lieutenant Colonel - you
“ .
can return to the deliberation room.

[LTC —withdrew from the courtroom.]
MJ: Captain- who else did you want or----

TC: Your Honor, I--I did not ask Qquestions--I was mostly

concerned about the relationship with Colonel- and Colonel

MJ: Okay are you satisfied now?
TC: Yes, Your Honor.

MJ: All right, then do you have any challenges for cause?

TC: Yes, Your Honor, we challenge Colonel- for cause

based on his relationship and discussions previously about the case.
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MJ: I'm sorry with his relationship with whom?

TC: Célonel —the 32 officer, and his discussions on
the case, Ma’am.

MJ: Well he said he doesn’t know anything about the case. His
only discussion was in a basically are you doing a 32, what’s the
status of it, and are you going to finish it before you PCS.

7c: I believe Colonel QNN zesponse to one of my
questions was that he had sent it up to--that his recommendations to

the convening authority had not been approved, and I think based on--

MJ: Well yeah but he--he--what he said was there are a number
‘ T b ¥
of choices on the form. All he knows is some recommendation that

Lieutenant Colonel *made wasn’t followed. He's,

Evi%fgﬁkx“ under the misapprehension that the Lieutenant maybe could
have gone to a special court-martial and that--that’s okay. He just
doesn’t know--he doesn’t know whether the investigating officer

recommended no trial, a different level of trial, ‘hemajust knows that

* gsome recommendation wasn’t followed.

TC: Well that also gets into what we talked about in the 802

session, Ma’am, with regards to Colonel'— possible MFR
that he might do, and obviously all that Colonel _———

MJ: Well but I’ve already discussed with you that:whatever

Lieutenant Colonel— might say, he may not discuss what. his
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recommendations were as a 32 officer as far as how this case should
have been disposed of because that’s irrelevant for our purposes, so
you’'re going to have to tell me again--I don’t see how what
Lieutenant Colonel_has said about his discussions with
Lieutenant Colonel ‘makes him something other than
impartial and willing to follow the instructions of the court, which

LN

is what’s required of him. Y

TC: Understood, Your Honor, but the government’'s position is
this is that he’s previously discussed the case that through the béwzﬁa&
evidence or through the discussions he’s had with Colonel—
it’s clear that Colonel _and the General Court-Martial

Convening Authority disagreed, and we think that’s going to affect

how he views the case. ‘i

MJ: Well Captain- what’'s your view?

DC: Your Honor, if I may respond to that. The rule certainly
does not preclude anyone from serving on a panel that has had a
discussion. The issue--the question is can they set aside any prior
knowledge or any issues, anything outside the process caﬁ they set
that aside and make a fair and impartial decision in the best
interest of justice. I think Colonél—very clearly said on
a couple of occasions that he could--could do that. He had not Qone

into any detail with Colonel —, and you yourself, Your

Honor, just noted,. he is not someone--he’s not a lawyer, he’s not a
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JAG officer, he’s not aware of some of the intricacies, and as he
said, he had no idea what the recommendation from Colonel —
was. He simply knew that the convening authority had done something
different to that, and I asked him pointedly would that affect his--
would that knowledge. afPecsshis ability, he said no, Your Honor. TI'm
confident in his response that that’s true.

MJ: All right. There’s no information on the record that
Lieutenant Colonel—knows anything about the events that
have brought Lieutenant-ere today, that he discussed the nuts
and bolts of the case with Lieutenant Colonel — that he
discussed anything with him. other than the fact that they were each
doing Article 32 investigations at the same time, and what the
general status of the 32 investigation was in relationship to

Lieutenant Colonel— getting ready to PCS, that is, had

he gotten it done and had he sent it forward, and that he learned
from Lieutenant Colonel — yes it had been finishgd and
that the convening authority hadn’t followed his recommendation. He
didn't even know what the recommendation was, s0 I'm going to deny
your request to excuse him for cause.

TC: Understood, Your Honor. SRR AR

MJ: Defense Counsel----

TC: Just note the gover?nment gfjbjec‘tion for the record.

MJ: Well it's on the record, so----
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MJ:

TC:

MJ:

g1

Yes, Ma'’am.

----you don’'t need to ask me to note it.

.

Yes, Your Honor.
It’'s already there.

Defense Counsel, do you have any excusals for cause or

challenges for cause I should say?

DC:

Your Honor, may I have just a moment to consult with the

accused~—---

MJ:
DC:
[The DC,
DC:
MJ:
TC:

MJ:

Yes. 3
----and members of my staff?
ACC, and a summer intern conferred.]

Your Honor, no casual challenges.

bh-2afl
Same one, Your Honorj Lieutenant Colonel—[sic] .

All right.

All right, Trial Counsel, peremptory?

I don’t think you really mean that. He’s the

investigating officer. He’s not'a member of our panel.

TC:

MJ:

DC:

MJ:

members .

DC:

TC:

Oh pardon me. Colonel- Your Honor.

All right. And Defense Counsel?

Your Honor, Colonel -is our peremptory challenge.

All right. So that will leave our panel then of--with ten
Is that correct?

That’s my count, Your Honor.

That’s my count as well, Your Honor.
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You can be seated.

All right, has the bailiff been instructed on how to

Your Honor, if--we’ll have my legal clerk, Specialist

- reorder if that’s okay, Your Honor.

MJ:

That’s fine. He and the bailiff can go back and tell

Colonel —nd Lieutenant Colonel —they’re excused.

TC: Yes, Your Honor. léé-& aLQ/

MJ: And reorder the panel.

TC: We’ll do, Your Honor.

MJ: And how long is that going to take?

TC: I would guess 5 to 10 minutes, Your Honor.

MJ: All right then we’ll be in recess while that’s done.
[The session recessed at 1141, 1 July 2004.] e e g

[END OF PAGE]
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[The court-martial was called to order at 1156, 1 July 2004.]

MJ: Court is called to order. You may be seated. Call the
members. éég W(;Q
[A1ll the members, except Colonel- and Lieutenant Colonel
ﬁ who were excused,' éntered the courtroom and were seated.]

MJ: You may be seated.

TC:ziThe following data is reflected gn,the charge sheet:

NAME OF THE ACCUSED----

MJ: No, no. All parties are present as before now to include
the court members with the exception of Colonel -and Lieutenant
Colonel —who were each excused.

Court members, at this time we will begin the sentencing
phase of this court-martial. . Trial Counsel, would you please read
the personal data concerning the accused as shown on the first page
of the charge sheet?

TC: Yes, Your Hogor. Aﬁ’ts Glean . :»'
THE NAME OF THE ACCUSED IS:

SOCIAL SECURITY NUMBER:

GRADE OR RANK IS: First Lieutenant.

PAY GRADE IS: O02.

HIS UNIT ORGANIZATION IS: 615th Military Police Company,

APO AE 09302.

HIS INITIAL DATE IS: 10 May O1.
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HIS TERM IS: 3 years and 4 monﬁhs.
AND HIS BASIC AND TOTAL PAY IS: $3,421.50, Your Honor.
MJ: Thank you.
Now members of the céurt, I have previously admitted into
heyidence Prosecution Exhibits 1, 2, and 3, which are a stipulation of
fact in this case, the accused’s ORB, and an OER for him, and Defense
Exhibit A, which is a series of certificates, awards, and letters on
his behalf. You will have these exhibits available for you during
your deliberations.
Trial Counsel, you may read the stipglation of fact into
evidence."
TC: Yes, Your Honor.
[The TC published PE. 1-to the members. ]
MJ: Thank you. Do you have anything else to present at this
time, Captain— éé“)‘”w
TC: No, Ma’am.
MJ: All right. Defense Counself you may precede then.
DC: Thank you,'Your Honor.
Members Qf the court, the defense calls Staff Sergeant

— as our first witness.

L)(O "‘/ [END OF PAGE]

92 | 633495



10

11

12

13

14

15

16

17

18

19

20

21

22

STAFF SERGEANT ~U.S. Army, was called as a witness

for the defense, was sworn, and testified as follows:
DIRECT EXAMINATION
Questions by the assistant trial counsel:
Q. Would you please state your name, rank, and your unit of

assignment, please? bc,v

- staff sergeant, 615th MP, Company,
Sir. |

ATC: Thank you, Sergeant, Captain _has a couple of
questions for you. . bé_a
Questions by the defénsé counsel: “%
DC: Good day, Sergeaﬁt—bbgéore I begin, can all the

panel members see the-witness? Am I blocking your view, Sir?

[All panel members indicated a positive response.]

Q. Good - day, Do you know the accused,
Lieutenant éﬁ\y
Mt S
A. Yes, Sir.
Niles
Q. How do you know Lieutenant
A. He was my lieutenant while--before we went to Iraqg and

during ﬁarﬁ of the time that I was in Iraq, Sir.

Q. Okay what was your position then?
A. Squad leader in 1lst Platoon.
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Q. Okay sb%héfwg% your platoon leader and you were one of his
squad leaders?
A, Yes, Sir.

Q. Okay. And we heard a stipulation of fact just read. 1It’'s

' ‘vﬁ ““Qw

true that you were present at the Police Station and

witnessed the incident in question. Is that correct?
}A. Yes, Sirf.ﬂ

Q. Okay. I would, if you can, please just ask you to tell the
court members from your recollection whgﬁﬁﬁéppened.

A. There were three prisoners that were there. Th<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>